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LAW  OF  INSURANCE 


CHAPTER  LXXIV. 


PROXIMATE  AND  REMOTE  CAUSE— NEGLIGENCE,  BTC. 

§  2832,     Proximate  and  remote  cause  of  loss:    generally. 

§  2832a.  Same  subject:  opinions  of  courts. 

§  2832b.  Same  subject:    statutes, 

§  2833.     Same  subject:   cases. 

§  2833a.  Same  subject:  earthquake-caused  fire:  explosion. 

§  2834.     Same  subject:    rules. 

§  2835.     Same  subject:    consequential  losses. 

§  2836.-   Same  subject:  pro  rata  freight:  increase  of  freight. 

§  2837.     Proximate,  etc.,  cause:    effect  of  qualifying  or  enlarging  words. 

§  2837a.  Proximate  cause:    accidental  death:    "not  the  result  of  assured's 

own  vicious  conduct :  "  assault. 
§  2838.    Negligence :  proximate  and  remote  cause :  marine  risks. 
§  2838a,  Same  subject :    opinions  of  courts. 
§  2839,     Same  subject:    cases. 

§  2840.     Negligence:    proximate  and  remote  cause:    fire  risks. 
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^  2842.     Negligence :   acts  of  insane  person :    fire  risks. 
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§  2849.  Shipowners'  protective  associations :  indemnity  for  losses  by  neg- 
ligence, etc. 

§  2850.  Loss  directly  caused  by  negligence  of  assured  or  his  agents :  marine 
risks. 

§  2850a.  Negligence  insured  against:  exception  of  "want  of  due  diligence 
b.y  owners"  etc. :    marine  risk. 

§  2851.  Wrongful,  fraudulent  and  criminal  acts  of  assured:  attempts  to 
defraud :   burning  vessel. 

§  2852.     Malicious  acts  of  insurance  officers  in  refusing  to  insure. 

§  2832.  Proximate  and   remote  cause  of  loss:   generally. — The 

question  of  proximate  and  remote  cause  of  loss  is  necessarily  con- 
sidered to  a  large  extent  in  other  parts  of  this  work,  especially  in 
the  chapters  on  excepted  risks  and  losses.  The  maxim,  Causa 
proxima  non  remota  spectator,  is  peculiarly  applicable  to  the  law 
governing  insurances,  affecting  not  only  the  question  of  the  loss 
itself,  but  also  that  of  insurable  interest,  in  that  the  latter  must  be 
such  an  interest  that  the  peril  may  proximately  operate  upon  it 
to  the  damage  of  assured.^ 

It  may  be  generally  stated  that  the  loss  in  insurance  cases  must 
be  proximately  caused  by  a  peril  insured  against,  and  that  the  con- 
tract does  not  contemplate  an  indemnity  to  the  assured  where  the 
peril  is  the  remote  cause  of  loss.  This  general  principle  or  rule 
cannot  be  controverted,  and  has  been  repeatedly  and  continuously 
asserted.^    There  is  an  exception  to  or  perhaps  a  qualification  of 

^  See    Seagrave    v.   Union    Marine  trie  Co.  v.  Meriden  Fire  Ins.  Co.  158 

Ins.  Co.  L.  R.  1  Com.  P.  305,  35  L.  Mass.  570,  35  Am.  St.  Rep.  540,  29 

J.  C.  P.  172,  1  H.  &  R.  302,  12  Jur.  L.R.A.  297,  33  N.  E.  690;  Freeman 

(N.  S.)  358,  14  L.  T.  479,  14  W.  R.  v.    Mercantile   Mutual    Accident   As- 

690,   per  the  court;   lonides  v.  Uni-  soc.  156  Mass.  351,  17  L.R.A.  753,  30 

versal   Marine  Ins.   Assoc.   32   L.   J.  N.  E.  1013. 

Com.  P.  170,  14  Com.  B.  (N.  S.)  259,  New  Yorfc.— Babcoek  v.  Montgom- 

10  Jur.   (N.  S.)   18,  8  L.  T.  705,  11  ery  Co.  Ins.  Co.  6  Barb.  (N.  Y.)  637; 

W.  R.  858,  14  Eng.  Rul.   Cas.   271,  Patrick   v.    Commercial   Ins.   Co.   11 

per  Erie,  C.  J.        ^  Johns.  (N.  Y.)  14;  Gates  v.  Madison 

2  United  States. — Aetna   Fire   Ins.  County  Mutual  Ins.  Co.  5  N.  Y.   (1 

Co.  V.  Boone,-95  U.  S.  117,  24  L.  ed.  Seld.)"  469,  55  Am.  Dee.   360;   City 

395;   Smith   v.  Universal  Ins.   Co.  6  Fire   Ins.   Co.  v.   Corlies,   21   Wend. 

Wheat.  (19  U.  S.)  176,  185,  5  L.  ed.  (N.  Y.)  367,  34  Am.  Dec.  258. 

235.  Ohio.  —  German  Fire  Ins.  Co.  v. 

Illinois.— Case  v.  Hartford  Ins.  Co.  Roost,   55   Ohio    St.   581,   36   L.R.A. 

13  111.  670.  236,  60  Am.  St.  Rep.  711,  45  N.  E. 

Louisiana.  —  Caballerio  v.   Home  1097. 

Mutual   Ins.    Co.   15   La.   Ann.   217;  Pennsylvania.   —  Hillier  v.   AUe- 

McCargo  v.  New  Orleans  Ins.  Co.  10  gheny  Mutual  Ins.  Co.  3  Pa.  St.  470, 

Rob.  (La.)  202,  43  Am.  Dec.  180.  45  Am.  Dec.  656. 

Massachusetts. — Lvnn  Gas  &  Elec-  England.  —   Shelbourne  &  Co.  v. 
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the  above  rule  in  cases  of  fire  insurance,  as  will  be  noted  under  the 
sections  on  negligence.^  But  beyond  this  point  the  difficulty  arises 
in  formulating  a  rule  declaring  what  constitutes  the  proximate  and 
what  the  remote  cause  of  a  loss.  The  subject  has  no  limit,  because 
of  the  varying  and  possible  combination  of  circumstances,  and 
although  some  precedent  is  established  by  analogous  cases,  yet  the 
courts  have  frequently  departed  from  even  these  precedents,  and 
where  almost  the  identically  same  state  of  facts  is  presented  emi- 
nent jurists,  both  in  England  and  in  this  country,  have  disagreed 
as  to  the  application  of  the  rule  as  to  proximate  and  remote  cause ; 
as  in  the  case  of  a  collision  and  damages  paid  by  the  negligent  ship 
to  the  other  vessel.*  Again,  where  there  are  several  agencies  and 
conditions  which  have  a  share  in  producing  and  causing  the  loss, 
the  difficulty  of  applying  any  given  rule  becomes  greater.  So  the 
peril  insured  against  may  be  the  agency  causing  the  loss,  even 
though  that  peril  may  have  been  set  in  operation  by  some  other 
cause,  or  the  peril  insured  against  may  set  in  operation  other  causes 
to  which  the  injury  itself  may  be  directly  due.  These  and  other 
instances  will  be  illustrated  by  the  opinions  of  the  courts  and  cases 
noted  hereafter. 

We  believe  the  cases  warrant  the  following  classification.  The 
general  rule :  The  case  where  the  peril  insured  against  is  the  only 
cause  operating  directly;  that  where  the  peril  sets  other  causes  in 
motion  -but  there  is  an  unbroken  chain  of  events ;  that  where  the 
peril  sets  other  causes  in  motion  but  a  distinct  cause  intervenes; 
where  there  are  several  causes  and  the  question  is  which  is  the  near- 
est cause;  where  there  are  several  causes  or  agencies  and  the  ques- 

Law  Investment  &  Ins.  Corp.  [1898]  R.  882;   Taylor  v.  Dunbar,  L.  R.  4 

2  Q.  B.  D.  L.  R.  626,  79  L.  T.  N.  S.  Com.  P.  206,  38  L.  J.  C.  P.  178, 17  W 

278,  67  L.  J.  Q.  B.  944,  8  Asp.  445,  3  R.  322;  Livie  v.  Janson,  12  East,  648, 

Com.  Cas.  304;  Dent  v.  Smith,  L.  R.  653,  11  R.  R.  513;  Bell  v.  Carstairs, 

4  Q.  B.  414,  38  L.  J.  Q.  B.  144,  20  L.  14  East,  374,  2  Camp.  543,  11  R.  R. 

T.    868,   17    W.    R.    646;    Austin    v.  593,  12  R.  R.  557,  14  Eng.  Rul.  Cas. 

Drewe,  6  Taunt.  436,  4  Camp.  360,  2  319;  Tiiomp.son  v.  Hopper,  El.  B.  & 

Marsh.  130,  Holt,  126,  16  R.  R.  647;  E.  1038;  27  L.  .J.  Q.  B.  441,  6  El.  & 

Smith  V.  Accident  Ins.  Co.  L.  R.  5  B.  172.  E.  B.  &  E.  1038,  5  W.  R.  83, 

Ex.  302,  .39  L.  J.  Ex.  211,  22  L.  T.  6  W.  R.  857,  25  L.  J.  Q.  B.  240,  26 

861,  18  W.  R.  1107;  Wilson  v.  New-  L.  J.  Q.  B.  22.      . 
port  Dock  Co.  4  Hurl.  &  C.  232,  2.35,        See   Russell   v.    German   Fire   Ins. 

.35  L.  J.  Ex.  97,  L.  R.  1  Ex.  177,  12  Co.  100  Minn.  528,  10  L.R.A.CN'.S.) 

Jur.  (N.S.)  233,  14  L.  T.  230,  14  W.  326,  111  N.  W.  409,  36  Ins.  L.  J.  481, 

R.  .558,  per  Pollock,  C.  B.;  Filton  v.  487,  per  Lewis,  J. 
Accidental  Death  Ins.  Co.  17  Com.  B.        ^  Lvnn  Gas  &  Electric  Co.  v.  Mer- 

(N.S.)  122,  34  L.  J.  C.  P.  28;  Lloyd  iden  Eire  Ins.  Co.  158  Mass.  570,  35 

V.  General  Iron  Screw  Collier  Co.  3  Am.  St.  Rep.  .540,  29  L.R.A.  297,  33 

Hurl.  &  C.  284,  33  L.  J.  Ex.  269,  10  N.  E.  690,  jkt  Knowlton,  J. 
Jur.  (N.S.)  661,  10  L.  T.  580,  12  W        *  See  §  2753  herein. 
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tion  is  which  is  the  efficient  cause ;  where  the  peril  is  set  in  motion 
by  other  causes ;  where  the  peril  is  permitted  to  operate  by  negligent 
or  wrongful  acts  of  assured  or  his  agent,  or  by  the  barratrous  acts 
of  the  master  or  crew  in  marine  risks ;  or  where  the  peril  is  permitted 
to  operate  by  an  irresistible  extrinsic  force  over  which  assured  has 
no  control,  and  whereby  he  is  deprived  of  that  protection  wdiich  he 
would  otherwise  have;  or  Avhere  the  loss  is  consequential  and  fol- 
lowing from  necessity  directly  and  immediately  upon  a  peril  in- 
sured against. 

The  question  of  proximate  cause  is  held  to  be  one  for  the  jury 
where  there  is  an  issue  of  fact  upon  the  point  whether  the  accidental 
injury  or  a  disease  from  which  assured  was  suffering  was  the  proxi- 
mate cause  of  his  death ;  as  where  the  physical  condition  of  assured 
was  such  that  even  if  he  had  not  sustained  an  injury  by  falling,,  he 
might  have  died  in  a  short  time  from  a  disease  from  which  he  was 
suffering,  still  the  evidence  shows  that  he  would  not  have  died  then 
except  for  the  injury,  and  would  have  lived  for  some  considerable 
time,  and  the  evidence  is  of  such  a  character  that  equally  prudent 
persons  w^ould  draw  different  conclusions  concerning  which  of  the 
contributing  causes  was  the  efficient,  dominant,  and  proximate 
cause.^ 

§  2832a.  Same  subject:  opinions  of  courts. — "It  were  infinite," 
says  Lord  Bacon,  "for  the  law  to  consider  the  cause  of  causes  and 
their  impulsions  one  of  another ;  therefore,  it  contenteth  itself  with 
the  immediate  cause,  and  judgeth  of  acts  with  that  without  look- 
ing to  any  further  degree;"  ^  So  Earle,  C.  J.,  declares:  "In  apply- 
ing this  maxim,  in  looking  for  the  proximate  cause  of  the  loss,  if 
it  is  found  to  be  a  peril  of  the  sea,  we  inquire  no  further;  we  do 
not  look  for  the  cause  of  that  peril."  '  It  is  also  said  that  the  peril 
insured  against  must  be  the  sole  proximate  cause  of  that  loss,  so 
causing  and  so  connected  with  it  that  it  could  not  otherwise  have 
been  produced.'  Again,  whether  the  cause  is  proximate  or  remote 
does  not  depend  alone  upon  its  closeness  in  the  order  of  time  in 
which  certain  things  occur.     An   efficient  adequate  cause  being 

5  Hall  v.  General  Accident  Assur.  L.  T.  29,  29  W.  R.  802,  45  J.  P.  781, 

Corp.  Ltd.  of  Perth,  Scotland,  16  Ga.  per  Watkin,   J. 

App.    66,    85    S.    E.    600.      See    also  '''  lonides  v.  Universal  Marine  Ins. 

Mcwn  V.  Order  of  United  Commercial  Co.  32  L.  J.  Com.  P.  170,  14  Com.  B. 

Travelers  of  America,  96  Neb.  65,  52  (N.   S.)   259,  10  Jur.   (N.  S.)   18,  8 

L.R.A.(N.S.)     1203     (annotated     on  L.  T.  705,  11  W.  R.  858,  14  Eng.  Rul. 

previous  diseased  condition  as  affect-  Cas.  271. 

ing  liability  for  death  or  injury  from  '  Dver  v.  Piseataqua  Fire  &  Marine 

accident),  146  N.  W.  1037.  Ins.    Co.   53   Me.   118;   Matthews   v. 

^Bacon's  Maxims,  reg.  1,  cited  in  Howard  Ins.  Co.  11  N.  Y.  (1  Kern.) 

Lawrence  v.   Accidental  Ins.   Co.  L.  9. 
R.  7  Q.  B.  216,  50  L.  J.  Q.  B.  522,  45 
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found,  it  must  be  deemed  the  true  cause,  unless  some  other  cause 
not  incidental  to  it,  but  independent  of  it,  is  shown  to  have  inter- 
vened between  it  and  the  result;'  and  the  last  is  not  necessarily 
the  proximate  cause. ^"  So  Mr.  Justice  Curtis  declares:  "If  the 
peril  of  the  sea  which  operated  in  a  given  case  was  not  of  itself 
sufficient  to  occasion,  and  did  not  in  and  by  itself  occasion,  the  loss 
claimed,  if  it  depended  upon  the  cause  of  that  peril  whether  the 
loss  claimed  would  follow  it,  and  therefore  a  particular  cause  of 
the  peril  is  essential  to  be  shown  by  the  assured,  then  we  must 
look  beyond  the  peril  to  its  cause  to  ascertain  the  efficient  cause  of 
the  loss."  ^^  So  in  a  Massachusetts  case  it  is  said:  "It  has  often 
been  necessary  to  determine  .  .  .  what  is  to  be  deemed  the 
responsible  cause  which  furnishes  the  foundation  for  a  claim  when 
several  agencies  and  conditions  have  a  share  in  causing  damage, 
and  the  l^est  rule  that  can  be  formulated  is  often  difficult  of  appli- 
cation. AVhen  it  is  said  that  the  cause  to  be  sought  is  the  direct 
and  proximate  cause,  it  is  not  meant  that  the  cause  or  agency 
which  is  nearest  in  time  or  place  to  the  result  is  necessary  to  be 
chosen.  The  active,  efficient  cause  that  sets  in  motion  a  train  of 
events  which  brings  about  a  result,  without  the  intervention  of 
any  force  started  and  working  actively  from  a  new  and  inde- 
pendent source,  is  the  direct  and  proximate  cause  referred  to  in 
the  cases."  ^'^  So  in  all  cases  of  loss,  it  is  to  be  attributed  to  the 
proximate  cause,  and  not  to  the  remote  cause.  This  maxim 
governs  in  cases  of  insurance.^^  The  following  is  also  stated  as  a 
general  rule:  "When  concurring  causes  of  the  damage  appear,  the 
proximate  cause  to  w^hich  the  loss  is  to  be  attributed  is  the  dominant, 
the  efficient  one,  that  sets  the  other  causes  in  operation,  and  causes 
which  are  incidental  are  not  proximate,  though  they  may  be  nearer 
in  time  and  place  to  the  loss."  ^*  So  in  determining  Avhether  a  loss 
is  within  an  exception  in  a  policy,  where  there  is  a  concurrence  of 
different  causes,  the  efficient  cause — the  one  that  sets  others  in 
motion — is  the  cause  to  which  the  loss  is  to  be  attributed,  though 
the  other  causes  may  follow  it  and  operate  more  immediately  in 

9  United    States    IMutual    Accident  L.R.A.  2P7,  35  Am.  St.  Rep.  540,  33 

Assoc.  V.  Barry,  131  U.  S.  100,  111,  N.  E.  690,  per  Knowlton,  J. 

113,  33  L.  ed.  60,  9  Sup.  Ct.  755.  "  Waters  v.   Merchants  Louisville 

lOMcCar-o    v.    New    Orleans    Ins.  Ins.   Co.  11  Pet.    (30  U.   S.)    213,  !) 

Co.  10  Rob.   (La.)  202,  43  Am.  Dec.  L.  ed.  691.    Cited  in  Williams  v.  Suf- 

180.  folk  Ins.  Co.  3  Sum.  270,  276,  Fcl. 

"  General  Mutual  Ins.  Co.  v.  Slier-  Cas.  No.  17,738;  Richelieu  &  Ontario 

wood,  14  How.   (55  U.  S.)   351,  366,  Naviijation  Co.  v.  Boston  Marine  Lis. 

19  L.  ed.  452.  Co.  26  Fed.  596,  605. 

12  Lynn  Gas  &  Electric  Co.  V.  Mer-  i*  ILutlord   Steam   Boiler  Inspec- 

iden  Fire  Ins.  Co.  158  Mass.  570,  29  lion  &  Ins.  Co.  v.  Pabst  Brewing  Co. 
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§  2832a  JOYCE  ON  INSURANCE 

producing  tlio  disaster. ^^  So  it  is  said  in  an  Iowa  case  that:  "Or- 
dinarily the  direct  and  proximate  cause  is  that  which  sets  in  motion 
a  train  of  events  which  bring  about  a  result  without  the  interven- 
tion of  any  torce  operating  or  working  actively  from  a  new  and 
independent  source.  Thus  a  negligent  act  causes  a  nervoiLs  shock, 
and  from  the  shock  a  physical  injury  results,  but  the  proximate 

201  Fed.  617,  130  C.  C.  A.  45,  42  Ins.  L.R.A.  618,  22  Am.  St.  Rep.  403,  25 

L.  J.  555,  per  Seaman,  C.  J.,  case  is  Pae.  702. 

fully  considered  under  §  2768a  here-  Illinois. — Mallen  v.  "Waldowski,  203 

in.  '  111.  87,  99,  67  N.  E.  409. 

.  ^5  Aetna  Ins.  Co.  v.  Boon,  95  U.  S.  Indiana.   —    Pennsylvania    Co.   v. 

117,  24  L.  ed.  395.  Con^don,  134  Ind.  226,  230,  39  Am. 

United  States.— The  G.  R.  Booth,  St.  Rep.  251,  33  N.  E.  795 ;  Louisville 

171  U.  S.  450,  455,  43  L.  ed.  234,  238,  &  N.  A.  &  C.  Rv.  Co.  v.  Nitsche,  126 

19  Sup.  Ct.  9;  Texas  &  P.  R.  Co.  v.  Ind.  229,  236,  9  L.R.A.  753,  22  Am. 

Coutourie,  135  Fed.  465,  473,  68  C.  St.  Rep.  582,  36  N.  E.  51;  Chicago, 

C.  A.  185;  Cole  v.  German  Savings  I.  &  L.  R.  Co.  v.  Martin,  31  Ind.  App. 

&  Life  Society,  124  Fed.  113,  120,  308,  317,  65  N.  E.  591. 

59  C.  C.  A.  600,  63  L.R.A.  422;  The  Kansas.  —  Missouri  P.  R.  Co.  v. 

Germanic,  124  Fed.  1,  9,  59  C.  C.  A.  Columbia,    65    Kans.    390,    400,    58 

529;  The  Frey,  106  Fed.  319,  320,  45  L.R.A.  404,  69  Pae.  338. 

C.  C.  A.  310;  Myers  v.  Chicago,  Mil-  ilfame.— Bowden  v.  Derbv,  99  Me. 

waukee  &  St.  Paul  Ry.  Co.  101  Fed.  208,  213,  58  Atl.  993. 

919;    Phenixins.   Co.   v.    Charleston  Missouri. — Holwerson  v.  St.  Louis 

Bridge  Co.  65  Fed.  628,  632,  13  C.  &   Suburban   Rv.    Co.   157  Mo.   216, 

C.  A.  62,  25  U.  S.  App.  190;  Good-  230,  50  L.R.A.  854,  57  S.  W.  770; 

lander  Mill  Co.  v.  Standard  Oil  Co.  Applegate  v.  Franklin,  109  Mo.  App. 

27  L.R.A.  583,  63  Fed.  400,  405,  11  293,  304,  84  S.  W.   347;   Saxton  v. 

C.  C.  A.  258,  24  U.  S.  App.  7;  Mis-  Missouri  P.  R.  Co.  98  Mo.  App.  494, 

souri  Pacific  Ry.  Co.  v.  Moseley,  57  501,  72  S.  W.  717. 

Fed.  921,  925,  6  C.  C.  A.  641.  646,  Nebraska.  —  Union  P.  R.  Co.  v. 

12  U.  S.  App.  601 ;  American  Steam  Evans,  52  Neb.  50,  55,  71  N.  W.  1062. 

Boiler  Ins.  Co.  v.  Chicago  Su^ar  Re-  Neiv   York. — Kremer  v.   The  New 

fining  Co.  57  Fed.  294,  301,  6  C.  C.  York  Edison  Co.  92  N.  Y.  Supp.  883, 

A.  341,  9  U.  S.  App.  186,  21  L.R.A.  102  App.  Div.  441;  Lersner  v.  Mc- 

578;  Union  Pacific  Ry.  Co.  v.  Calla-  Donald,  38  Misc.  736,  78  N.  Y.  Supp. 

han,  56  Fed.  988,  992,  6  C.  C.  A.  205,  1125;  Trapp  v,  McClellan,  74  N.  Y. 

208,  12  U.  S.  App.  541;  Northwest-  Supp.  130,  68  App.  Div.  367 ;  Turner 

ern  Transportation  Co.  v.  Boston  Ma-  T"   ^^f  T  ^y-  .^o-  58  N.  Y.   Supp. 

rine  Ins.  Co.  41  Fed.  793,  803 ;  Wash-  -*^^' ^1  App^  Div.  217 

r              inr    i.        T       n     n  T       T  Ohio.  —  Loeser  v.  Humphrey,  41 

burn  V   ^\estern  Ins.  Co   9  Ins   Law  qj^.^  g^    ggg    ^^   ,^^    Rep.  86. 

Journal,  426,  Fed^  C^is.  No.  1^216  Pennsylvania.-^ odevs  v.  Amwell, 

Alabam^—G   S.  R.  Co.  v.  Arnold,  ^^      173  p^.  447    46O,  51  Am.  St. 

80  Ala.  600,  605,  2  So.  237.  Rep.  750,  33  Atl.  1017. 

California.— Smith  v.  Los  Angeles  Virginia.   —  Danville   Railwav   & 

&  P.  R.  Co.  98  Cal.  210,  214,  33  Pae.  Electric  Co.  v.  Hodnett,  101  Va.  361, 

53;  Hawthorn  v.  Seigel,  88  Cal.  159,  370,  43  S.  E.  606. 

165,  32  Am.  St.  Rep.  291,  25  Pae.  11,  West   Virginia.— Snyder  v.  Phila- 

14.  delphia  Co.  54  W.  Va.  149,  158.  63 

Colorado.— Bly the  v.  Denver  &  Rio  L.R.A.    900,   102  Am.    St.   Rep.  941, 

Grande  Ry.  Co.  15  Colo.  333,  337,  11  46  S.  E.  363. 
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cause  of  the  injury  is  the  nervous  shock."  ^^  And  it  is  also  declared 
that:  "li  a  vessel  is  insured  against  fire  only,  and  is  burned  to 
the  water's  edge,  and  then  fills  with  water  and  sinks,  it  would  be 
difficult,  in  common  sense,  to  attribute  the  loss  to  any  other  proxi- 
mate cause  than  the  fire,  and  yet  the  water  was  the  principal  cause 
of  the  submersion.  If  the  vessel  be  insured  against  barratry  of 
the  master  and  crew,  and  they  fraudulently  bore  holes  in  the  bot- 
tom, and  thereby  she  sinks,  in  one  sense  she  sinks  from  the  flowing 
in  of  the  water,  but  in  a  just  sense  the  proximate  cause  is  the 
barratrous  boring  of  the  holes  in  her  bottom."  "  It  is  also  said  that 
the  maxim,  causa  proxima  non  remota  spectatur,  "does  not  mean 
that  the  cause  or  condition  which  is  nearest  in  time  or  space  to  the 
result  is  necessarily  to  be  deemed  the  proximate  cause.  It  means 
that  the  law  will  not  go  further  back  in  the  line  of  causation  than 
to  find  the  active,  efficient,  procuring  cause  of  which  the  event 
under  consideration  is  a  natural  and  probable  consequence,  in  view 
of  the  existing  circumstances  and  conditions.  The  law  does  not 
consider  the  cause  of  causes  beyond  seeking  the  eflicient,  predomi- 
nant cause  which,  following  it  no  further  than  those  consequences 
that  might  have  been  anticipated  as  not  unlikely  to  result  from  it, 
has  produced  the  effect."  ^^  The  following,  per  Mr.  Justice  Strong,, 
is  also  pertinent:  "It  is  found  that  the  water  would  not  have 
caused  the  vessel,  to  sink  below  her  promenade  deck ;  had  not  some 
other  cause  of  sinking  supervened,  it  would  have  expended  its 
force  at  that  point.  The  effects  of  the  fire  were  necessary  to  give 
it  additional  efficiency.  The  fire  was.  therefore,  the  efficient,  pre- 
dominating cause,  as  well  as  nearest  in  time  to  the  catastrophe."  ^^ 
Another  assertion  in  point,  by  the  same  Justice  is:  "The  proxi- 
mate cause  of  an  effect  is  that  which  immediately  precedes  and  pro- 
duces it,  as  distinguished  from  the  remote,  mediate,  and  predis- 
posing cause.    When  several  causes  contribute  to  death  as  a  result, 

Wisconsin. — Atkinson  v.   Goodrich  mercial    Travelers    of    Amei'iea,    172 

Transportation  Co.  fiO  Wis.  141,  157,  Iowa,  429,  L.R.A.1916B,  G17,  154  N. 

50  Am.  Rep.  352,  18  N.  W.  764.  W.    598,   47    Ins.    L.    J.    101,    105)  ; 

1^  Bei-ry     v.     United     Commercial  Lvnn  Gas  &  Electric  Co.  v.  Meridcn 

Travelers  of  America,  172  Iowa,  429.  Fire    Ins.    Co.    158    Mass.    570,    29 

L.R.A.1916B.  617,  154  N.  W.  598,  47  L.R.A.  297,  35  Am.  St.  Rep.  540,  33 

Ins.  L.  J.  101,  per  Ladd,  J.  N.  E.  690,  per  Knowlton,  J. ;  Ins'ur- 

"Polter  v.  Ocean  Ins.  Co.  3  Sum.  ance  Co.  v.  Booue,  95  U.  S.  117,  24 

(U.    S.    C.    C.)    27,    Fed.    Cas.    No.  L.  ed.  395. 

11,335,  per  Story,  J.  i*  Howard    v.    Transportation    Co. 

16  Freeman    v.    Mercantile   Mutual  12  Wall.   (79  U.  S.)   194,  20  L.  ed. 

Accident    As.'^oc.    156    Mass.   351,   17  378  (ca.se  of  collision,  influx  of  water, 

L.R.A.  753  (annotated  on  jjroxiraate  breaking  out  of  lire,  and  sinking  of 

<;ause    of    deatli),    30    X.    E.    1031  vessel). 
{(luoled    in    Berry    v.    United    Coin- 
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it  may  be  extremely  diflicult  to  determine  which  was  the  remote 
and  which  was  the  immediate  cause;  yet  this  difiiculty  does  not 
change  the  fact  that  the  death  is  to  be  attributed  to  the  proximate 
and  not  the  mediate  cauf^e."  ^o  It  is  also  asserted  that:  "The  pri- 
mary cause  may  be  the  proximate  cause  of  the  disaster,  though  it 
may  operate  through  successive  instruments;  as  an  article  at  the 
end  of  a  chain  may  be  moved  by  a  force  applied  to  the  other  end, 
that  force  l)eing  the  proximate  cause  of  the  movement,  .  .  . 
The  question  always  is,  was  there  an  unbroken  connection  between 
the  wrongful  act  and  the  injury — a  continuous  operation?  Did 
the  facts  constitute  a  continuous  succession  of  events,  so  linked 
together  as  to  make  a  natural  whole,  or  was  there  some  new  and 
independent  cause   intervening  between   the  wrong  and  the  in- 


my 


V  "  1 


In  the  case  of  concurrence  of  two  causes  of  loss,  one  at  the  risk  of 
the  assured  and  the  other  at  the  risk  of  the  insurer,  if  the  damage 
by  the  respective  perils  can  be  discriminated,  each  party  must 
bear  his  proportion.^  And  where  the  damage  by  each  cause  of  loss 
cannot  be  distinguished,  the  party  responsible  for  the  predomi- 
nating efhcient  cause  is  liable  for  the  loss ;  ^  or,  as  it  is  declared  in 

'    80  Miller  v.  Mutual  Benefit  Ins.  Co.  '  Howard  Fire  Ins.  Co.  v.  Norwich 

31  Towa,  21fi,  235,  7  Am.  Rep.  122.  &  N.  Y.  Transportation  Co.  12  Wall. 

1  Milwaukee  &  St.  Paul  R.  R.  Co.  (79  U.  S.)  194,  20  L.  ed.  378. 

V.  Kello^-g-,  94  U.  S.  470,  24  L.  ed.  United    States. — Richelieu    &    On- 

257,   per'^Strono-,    J.;    Lynn    Gas   &  tario  Navigation  Co.  v.  Boston  Ma- 

Electrie  Co.  v.  Meriden  Fire  Ins.  Co.  rine  Ins.  Co.  136  U.  S.  408,  426,  34 

158Mass.  570,  29  L.R.A.297,  35  Am.  L.   ed.   389,   405,   10    Sup.    Ct.    934; 

St.    Rep.    540,    33    N.    E.    690,    per  Cardwell  v.  Republic  Fire  Ins.  Co.  12 

Knowlton,  J.,  and  Atkinson  v.  Good-  Nat.  Bankr.  Reg.  256,  Fed.  Cas.  No. 

rich  Transportation  Co.  60  Wis.  141,  2,396;  Pheuix  Ins.  Co.  v.  Charleston 

50   Am.   Rep.   352,  18   N.   W.   764;  Bridge  Co.  65  Fed.  628,  633,  13  C. 

Unitr-d   States  Mutual  Accident   As-  C.   A.   58,   63,   25  U.   S.   App.   190; 

soe.  V.  Barry,  131  U.  S.  Ill,  113,  33  Northwest  Transportation  Co.  v.  Bos- 

L.   ed.   60,  9   Sup.   Ct.   755,  per  the  ton  Marine  Ins.  Co.  41  Fed.  793,  804; 

<!0urt;    McCarthy   v.    Travelers'    Ins.  Crandal  v.  Accident  Ins.  Co.  27  Fed. 


Co.  8  Biss.   (U.  S.  C.  C.)   362,  367, 
Fed.  Cas.  No.  8,682,  per  the  court. 

8  Western   Massachusetts   Ins.    Co. 
V.  Norwich  &  New  York  Transporta 


40,  46;  Richelieu  &  Ontario  Naviga- 
tion Co.  V.  Boston  Marine  Ins,  Co. 
36  Fed.  596,  604. 

Colorado. — Blythe  v.  Denver  &  Rio 


tion  Co.  12  Wall.  (79  U.  S.)  201,  20  Grande  Ry.  Co.  15  Colo.  333,  336,  11 

L.'  ed.   380.     Cited  in  Lynn   Gas   &  L.R.A.  618,  22  Am.  St.  Rep.  403,  25 

Electric  Co.  v.  Meriden  Fire  Ins.  Co.  Pac.  702. 

158  Mass.  570,  575,  '20  L.R.A.   297,  MassacJmsetts.—Whitcomh   v.    Ba- 


Tns.  Co.  35  Mass.  221,  224;  Sehwarz-  158  Mass.  570,  575,  20  L.R.A.  297. 
bach  V.  Ohio  Valley  Protective  Union,  303,  35  Am.  St.  Rep.  540,  33  N.  E. 
25  W.  Va.  622,  645,  52  Am.  Rep.  227.    690. 
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another  Cca?e,  if  such  damage  by  the  different  perils  cannot  be  dis- 
tinguished the  one  from  the  other,  then  the  party  responsible  for 
the^'predominating,  efficient  cause,  or  that  which  set  in  operation 
the  other  incidentally  to  it  is  responsible  for  the  loss.*  When  an 
efficient  cause  nearest  the  loss  is  a  peril  expressly  insured  agamst, 
the  insurer  is  not  to  be  relieved  from  responsibility  by  shownig 
that  the  property  was  brought  within  that  peril  by  a  cause  not  men- 
tioned in  the  contract.^  So  Story,  J.,  further  declares  that:  "When 
the  thing  insured  becomes  by  law  directly  chargeable  with  an  ex- 
pense or^ contribution  or  loss  in  consequence  of  a  particular  peril, 
the  law  treats  such  peril  for  all  practical  purposes  as  the  proximate 
cause  of  such  ..expense,  contribution  or  loss."^  And  what  is  said 
in  this  last  quotation  is  also,  in  the  opinion  of  the  Supreme  Court 
of  the  United  States,  the  just  sense  and  true  interpretation  of  the 
contract  of  insurance.'     • 

^Western  Massachusetts  Ins.   Co.    (39  U.  S.)  99,  10  L.  ed.  371,  cited  in 
-   Nor\\icli  &  New  York  Transporta-   the  following  eases: 

—  ~  -"-  ""^  United  States.  —  Northwest  Trans- 
portation Co.  V.  Boston  Marine  Ins. 
Co.  41  Fed.  793,  803;  The  Ontario, 
37  Fed.  225:  Dole  v.  New  England 
Mutual  Marine  Ins.  Co.  2  Cliff.  394, 
433.  Fed  Cas.  No.  3,966;  King  v. 
Shepherd,  3  Story,  349,  359,  Fed. 
Cas.  No.  7,804;  Hale  v.  Washington 
Ins.  Co.  2  Storv,  176,  184,  Fed.  Cas. 


tion  Co.  12  Wall.  (79  U.  S.)  201,  20 
L.  ed.  380. 

5  Howard  Fire  Ins.  Co.  v.  Norwich 
&  New  York  Transportation  Co.  12 
Wall.  (79  U.  S.)  194,  20  L.  ed.  378. 
Cited  in  Farrell  v.  Farmers'  Mutual 
Fire  Ins.  Co.  66  Mo.  App.  153,  164. 

6  Peters  v.  Warren  Ins.  Co.  3  Sum. 
(U.   S.   C.   C.)    389,   Fed.    Cas.   No 


11  035';  Hale  'v.  Washington  Ins.  Co.    No.  5,916;  Peters  v.  Warren  Ins.  Co. 


2  Story  (U.  S.  C.  C.)  176,  Fed.  Cas 
No.  '5,916.  But  see  De  Vaux  v.  Sal- 
vador, 4  Ad.  &  E.  420,  6  N.  &  M.  713. 
1  H.  &  W.  751,  5  L.  J.  K.  B.  134,  43 
R.  R.  374,  14  Eng.  Rul.  Cas.  305,  per 


1  Story,  463,  472.  Fed.  Cas.  No. 
11,034  ;'Magoun  v.  New  England  Ma- 
rine Ins.  Co.  1  Stor%',  157,^164,  Fed. 
Cas.  No.  8,961. 

Illinois.  —  Case  v.  Hartford  Fire 


LordDenman,  wherein,  as  is  stated    Ins.  Co.  13  111.  676,  681 


in  the  last  edition  of  Arnould  on  Ma- 
rine Ins.  f9th  ed.  Hart  &  Simey) 
sees.  791,  792,  pp.  986,  987,  "upon 
states  of  facts  almost  identical,  Lord 
Denman  and  Story,  J.,  came  to  dia- 
metrically opposite  conclusions,"  and 
that  the  decision  in  the  English  case 
in    connection    with    the    rule    causa 


proxima   and   the   apportionment    of 

damages   is   an    authority   "which   in 

the  English  courts  is  now  estahlished 

beyond  dispute"  although   it  is  also 

.said  tliat  "Arnould   (2d  ed.   p.  791) 

appears  to  have  agreed  with  the  view    I\Iass.)  477,  492,  54  Am.  Dec. 

of  Story,  J."  Aeir    YorZ.— Mathews    v.    II 


Indiana. — Indianapolis  Ins.  Co.  v. 
Mason.  11  Ind.  171,  179. 

Louisiana.  —  Balestracci  v.  Fire- 
men's Ins.  Co.  34  La.  Ann.  844,  846. 

Massachusetts. — Lynn  Gas  &  Elec- 
tric Co.  V.  Meriden  Fire  Ins.  Co.  158 
Mass.  570,  576,  20  L.R.A.  304,  35 
Am.  St.  Rep.  540,  33  N.  E.  690;  New 
York  &  Boston  Dispatch  Express  Co. 
y  Traders  &  Mechanics  Ins.  Co.  132 
]\Liss.  377,  385,  42  Am.  Rep.  440;  Mc- 
Donald v.  Snellina-,  14  Allen  (96 
:Mass.)  290,  294,  92  Am.  Dec.  768; 
Nelson  V.  Suffolk  Ins.  Co.  8  Cush.  (62 

70. 
ward 


7  PeteVs  V.  Warren  Ins.  Co.  14  Pet.    Tns.  Co.  11  N,  Y.  920. 
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Tn  a  ]Massachusetts  ease  it  is  said:  "So  far  as  the  question  what 
oonstitutes  proximate  cause  is  concerned,  the  same  considerations 
apply  equally  in  actions  of  contract  as  in  actions  of  tort."  ^  This 
assertion  is,  however,  qualified  in  a  later  case  in  that  state,  in  the 
one  particular  as  to  negligence  of  assured  or  of  another  whereby  a 
fire  is  caused.^  And  it  is  declared  in  a  California  decision 'that 
such  a  rule  cannot  be  accepted  there  and  that  where  an  action  is 
in  contract  and  not  in  tort  the  rule  of  proximate  cause  in  actions 
for  breach  of  contract  and  not  for  torts  is  to  be  invoked  to  de- 
termine whether  under  the  contract  the  excepted  peril  directly  or 
indirectly  induced  the  happening  of  the  peril  insured  against.^" 
But  in  a  case  in  the  Federal  Circuit  Court  of  Appeals  involving  a 
consideration  of  proximate  c-ause  in  connection  with  the  great 
earthquake  and  following  conflagration  in  San  Francisco,  the 
court  per  AVolverton,  D.  J.,  says:  "In  determining  the  principle 
that  should  be  applied,  which  depends  upon  w^hat  may  be  con- 
sidered to  be  the  proximat.e  cause^  it  is  essential  that  brief  reference 
be  made  to  some  of  the  authorities."  And  while  it  considers  sev- 
eral insurance  decisions  it  also  says:  "In  Milwaukee  &  St.  Paul 
Railway  Company  v.  Kellogg,^^  the  fire  originated  in  the  steam- 
boat of  the  defendant,  and  it  was  alleged  that  it  was  negligently 
communicated  to  an  elevator  also  the  property  of  the  defendant, 
and  from  the  elevator  to  the  sawmill  of  plaintiff,  while  a  strong 
Avind  was  blowing  from  the  elevator  to  the  mill.  It  was  there 
contended  that  the  proximate  cause  of  the  burning  of  the  mill  was 
the  fire  from  the  elevator,  and  not  from  the  steamboat,  and  that 
therefore  the  defendant  was  not  liable.  Answering  the  inquiry, 
the  court  said: 

,  "  'The  primary  cause  may  be  the  proximate  cause  of  a  disaster, 
though  it  may  operate  through  successive  instruments,  as  an  article 
at  the  end  of  a  chain  may  be  moved  by  a  force  applied  to  the  other 
end,  that  force  being  the  proximate  cause  of  the  movement,  or  as 
in  the  oft-cited  case  of  the  squib  thrown  in  the  market  place. ^^ 
The  question  always  is:     "Was  there  an  unbroken  connection  be- 

Ohio. — Hall  v.   Rising  Ins.   Co.   1        ^  Lynn  Gas  &  Electric  Co.  v.  Mer- 

Disney,  308,  313.  iclen  Fire  Ins.  Co.  158  Mass.  570,  29 

South  Carolina.— Street  v.  Augusta  L.R.A.  297,  35  Am.  St.  Rep.  510,  33 

Insurance  &  Banking  Co.  12  Rich.  L.  N.  E.  690,  quoted  from  under  §  2840a 

13,  20,  75  Am.  Dec.  714.  herein. 

Virginia. — Cline  v.  Western  Assur-        ^°  Pacific  Union  Club  v.   Commer- 

ance  Co.  101  Va.  496,  498,  44  S.  E.  cial  Assur.  Co.  12  Cal.  App.  503,  107 

700.  Pa-c.  728,  39  Ins.  L.  J.  729. 

8  New  York  Express  Co.  v.  Trad-        ^^  94  U.  S.  469,  24  L.  ed.  256. 
ers'  Ins.  Co.  132  Mass.  377,  42  Am.        ^^  o  Bl.  Rep.  892. 
Rep.  440. 
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tween  the  wrongful  act  and  the  injury — a  continuous  operation? 
Did  the  facts  constitute  a  continuous  succession  of  events,  so  linked 
together  as  to  make  a  natural  whole,  or  was  there  some  new  and 
independent  cause  intervening  between  the  wrong  and  the  injury?  ' 
And  again: — 

"  'We  do  not  say  that  even  the  natural  and  probable  consequences 
of  a  wrongful  act  or  omission  are  in  all  cases  to  be  chargeable  to 
the  misfeasance  or  nonfeasance.  They  are  not  when  there  is  a  suf- 
ficient and  independent  cause  operating  between  the  wrong  and  the 
injury.  In  such  a  case  the  resort  of  the  sufferer  must  be  to  the 
originator  of  the  intermediate  cause.  But,  when  there  is  no  inter- 
mediate efficient  cause,  the  original  wrong  must  be  considered  as 
reaching  to  the  effect,  and  proximate  to  it.  The  inquiry  must 
therefore,  always  be  whether  there  was  any  intermediate  cause  dis- 
connected from  the  primary  fault  and  self-operating,  which  pro- 
duced the  injury.'  "  ^^ 

"  German  Savings  &  Loan  Soc.  v.  edict  Pineapple  Co.  v.  Atlantic  Coast 

Commercial   Union   Assur.    Co.   Ltd.  Line  R.   Co.  55  Fla.  514,  20  L.R.A. 

187  Fed.  758,  109  C.  C.  A.  506.  40  (N.S.)    92    (annotated   on  spreading 

Ins.  L.  J.  1789,  1792,  1793.  by  wind  of  fires  negligently  set),  46 

As  to  proximate  cause  generally  in  So.    y32    (negligence)  ;    contributing 

connection  with  the  last-above  state-  and  not  independent  efficient  cause, 

ments,  see  the  following  cases:  etc.). 

United    States. — Societe    Nouvelle  Georgia.  —  Beckham  v.  Seaboard 

D'Armement  v.  United  States  Steam-  Air   Line   R.    Co.    127    Ga.    550,    12 

ship  Co.  176  Fed.  890,  100  C.  C.  A.  L.R.A.  (N.S.)     476,    56    S.    E.    638 

360,    30    L.R.A. (N.S.)    1210    tanno-  (proximate  cause;  building  destroyed 

tated  on  discharging  oil  into  stream  by  communicated  fire). 

or   bay   as   proximate   cause   of   fire  Id-aho. — Pilmer  v.  Boyce  Traction 

resulting  therefrom),   (fire  communi-  Co.  14  Idaho,  327,  15  L.R.A. (N.S.) 

cated  from  floating  debris  to  vessel  254,  125  Am.  St.  Rep.  161,  94  Pac. 

lying  at  wharf;  proximate  cause;  act  432  (defined). 

of    stranger)  ;     Winona    v.     Botzet,  Illinois. — Houren  v.  Chicago,  Miu- 

169    Fed     321,    94    C.    C.    A.    563,  neapolis  &  St.  Paul  R.  Co.  236  111. 

23     L.R.'a.(N.S.)      204      (defined) ;  620,  20  L.R.A.(N.S.)  1110,  127  Am. 

Kreigh    v.    Westinghouse,    152    Fed.  St.  Rep.  309,  86  N.  E.  611  (interfei'- 

120,  81  C.  C.  A.  338, 11  L.R.A. (N.S.)  ence  Avith  fire  department  as  proxi- 

684    (annotated    on    anticipation    as  mate  cause  of  fire). 

element  of  proximate  cause),   (what  lotva. — Hubbard    v.    Bartholomew, 

is  not  proximate   cause;   unforeseen  163  Jowa,  58,  49  L.R.A. (N.S.)   443. 

injur>').  144  N.  W.  13   (essentials  of);  Yol- 

Arlausus. — Pulaski  Gas  Liaht  Co.  quardson  v.  Iowa  Telephone  Co.  148 

V.  McClintock,  97  Ark.  576,  32  L.R.A.  Iowa,  77,  28  L.R.A. (N.S.)  554n,  126 

(N.S.)   825,  134  S.  AV.  1189    (nogli-  N.  W.  928  (fire;  failure  of  telephone 

gence  of  gas  company  as  proximate  company  to  connect  with  fire  depart- 

cause  of  death  bv  asphyxiation).  ment). 

Florida.  —  Woodbury   v.   Tampa  Kansas.  —  Schwarzschild  &  Sulz- 
Waterwr)rks    Co.    57    Fla.    243,    21  berger  Co.  v.  Weeks,  72  Kan.  190,  4 
L.R.A.(X.S.)  1034,  49  So.  556  (nog-  L.R.A.(N.S.)  .515,  83  Pac.  406  (neg- 
ligence as  a  prc.xirnate  caused;  Ben-  ligence  as  proximate  cause). 
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§  2832b.  Same  subject:  statutes. — The  California  Code  provides 
that  "an  insurer  is  hable  for  a  loss  of  which  a  peril  insured  against 
was  the  proximate  cause;  although  a  peril  not  contemplated  by  the 
contract  may  have  been  the  remote  cause  of  the  loss;  but  he  is  not 
liable  for  a  loss  of  which  the  peril  insured  against  was  only  a  re- 
mote cause."  ^* 

The  marine  insurance  act  of  1906  of  England  provides: 

"(1)  Subject  to  the  provisions  of  this  Act,  and  unless  the  policy 
otherwise  provides,  the  insurer  is  liable  for  any  loss  proximately 
caused  by  a  peril  insured  against,  but,  subject  as  aforesaid,  he  is 
not  liable  for  any  loss  which  is  not  proximately  caused  by  a  peril 
insured  against. 

(2)   In  particular, — • 

(a)  The  insurer  is  not  liable  for  any  loss  attributable  to 
the  wilful  misconduct  of  the  assured,  but,  unless  the  policy 
otherwise  provides,  he  is  liable  for  any  loss  proximately  caused 
by  a  peril  insured  against,  even  though  the  loss  would  not 
have  happened  but  for  the  misconduct  or  negligence  of  the 
master  or  crew ; 

(b)  Unless  the  policy  otherwise  provides,  the  insurer  on 
ship  or  goods  is  not  liable  for  any  loss  proximately  caused  by 
delay,  although  the  delay  be  caused  by  a  peril  insured  against. 

(c)  Unless  the  policy  otherwise  provides,  the  insurer  is  not 

Mississippi. — Brame  v.  Lio'ht,  Heat  81   S.   E.  579    (negligence   as  proxi- 

&  Water  Co.  95  Miss.  26,  21  L.R.A.  mate  cause). 

(N.S.)    468n,   48    So.   728    (shutting        Wisconsin.— Morey    v.    Lake    Su- 

off  water  supply  for  repairs;  negli-  perior  Terminal  &  Transfer  Co.  125 

gence;  fire  proximate  caure).  Wis.  148,  12  L.R.A.(N.S.)   221,  103 

Neiv  Jersey.  —  Batton   v.   Public  N.  W.  271   (specific  injury  need  not 

Service   Corp.   75   N.   J.   L.   857,   18  be  anticipated;  negligent  act). 
L.R.A.(N.S.)   646,  127  Am.  St.  Rep.        England.— Shirt  v.  Calico  Printers' 

855,  69  Atl.  164  (defined).  Assoc.   (1909)    2  K.  B.  51,  78  L.  J. 

New  Yorfc.— McCaliill  v.  New  York  K.  B.  (N.  S.)  528,  100  L.  T.  (N.  S.) 
Transportation  Co.  201  N.  Y.  221,  48  740,  25  Times  L.  R.  45,  53  S.  J.  430, 
L.R.A. (N.S.)  131,  94  N.  E.  616  (in-  3  B.  R.  C.  62n  (operation,  wliere  in- 
jury precipitating  delirium  tremens  jury  by  accident;  proximate  cause), 
and  consequent  death  is  proximate  ^*  Civ.  Code  see.  2626,  construed 
cause  of  death,  even  though,  etc.).  in    connection    with    Civ.    Code    sec. 

Virginia. — Allison    v.     Fredericks-  2628,  in  Pacific  Heating  &  Ventilat- 

burg,  112  Va.  243,  48  L.R.A. (N.S.)  ing  Co.  v.  Williamsburgh  City  Fire 

93,   71   S.   E.   525    (negligence   as   a  Ins.  Co.  158  Cal.  367,  111  Pac.  4,  39 

proximate   cause).  Ins.  L.  J.  1706.     See  Cal.  Code  Civ. 

West  Virginia. — Anderson  v.  Bal-  Proc.  sec.  437a,  act  March  21,  1907, 

timore  &  Oliio  R.  Co.  74  W.  Va.  17,  Stat.  1907,  p.  836,  c.  447,  construed 

51  L.R.A. (N.S.)    888    (annotated  on  in   Board   of   Education   v.   Alliance 

liability  of  railroad  company  for  in-  Assur.   Co.    (U.   S.   C.   C.)    159   Fed. 

jury  resulting  from  act  of  shipper  or  994,  37  Ins.  L.  J.  530.     See  §  2582f 

consignee  in  setting  car  in  motion),  herein. 
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liable  for  ordinary  wear  and  tear,  ordinary  leakage  and  break- 
age, inherent  vice,  or  nature  of  the  subject-matter  insured,  or 
for  any  loss  proximately  caused  by  rats  or  vermin,  or  for 
any  injury  to  machinery  not  proximately  caused  by  maritime 
perils."  15 
§  2833.  Same  subject:  cases. — If  a  ship  insured  against  sea  risks 
while  in  port  is  there  driven  ashore  and  stranded  and  burns,  this 
is  a  loss  of  the  vessel  by  sea  risk,  but  as  to  the  cargo  destroyed  in 
the  same  ship  by  the  burning  and  not  injured  by  the  stranding  the 
fire  is  the  direct  cause  of  loss.    This  last  as  to  the  cargo  is,  however, 
of  doubtful  authority.^®     Where  a  stranded  vessel  is  voluntarily 
scuttled  to  save  her  from  a  storm  which  began  several  hours  after 
she  stranded,  the  proximate  cause  of  a  loss  arising   from  such 
scuttling  is  the  storm,  and  not  the  stranding." 

Where  a  vessel  was  insured  against  "war  risks,  French  condi- 
tions, including  extinction  of  lights"  it  was  claimed  that  the  loss 
was  due  to  the  extinction  of  a  certain  light,  as  its  presence  would 
have  saved  the  ship.  It  was  declared  that  the  extinction  of  lights 
could  never  have  been  the  actual  proximate  cause  of  the  loss,  for 
it  did  not  definitely  appear  that  h-ad  the  light  been  there  the 
master  would  have  saved  the  ship.  Accordingly  judgment  was 
entered  for  defendant-i"^^  Again  where  a  vessel  had  been  torpedoed 
and  sunk  in  shallow  water,  but  before  there  had  been  time  to  buoy 
or  otherwise  mark  the  wreck,  it  was  run  into  by  a  ship  which  was 

"Marine  Ins.  act  1906  (6  Edw.  Rowlatt,  J.,  said:  "It  is  obvious  that 
VII.  e.  41)  sec.  55;  Butterwortli's  in  this  case  there  has  been  to  some 
Twentieth  Century  Stats.  (1900-  extent  abandonment  of  the  doctrine 
1909)  p.  412;  Chitty's  Stats.  (1902-  of  proximate  cause,  since  the  extinc- 
1907)  p.  895.  But  compare  Id.  (ma-  tion  of  lights  could  never  be  the 
rine  ins.  act)  sec.  78,  as  to  duty  of  actual  proximate  cause  of  the  loss  of 
assured  and  his  agents  in  all  eases  to  a  vessel.  Where,  then,  are  you  to 
take  such  measures  as  may  be  rea-  draw  the  line?  According  to  the  evi- 
sonable  for  the  purpose  of  averting  dence  before  me  the  French  will  not 
or  minimizing  a  loss.  And  see  Trin-  travel  beyond  the  direct  and  deter- 
der  Anderson  &  Co.  v.  Thames  &  Mer-  mining  cause  of  a  loss.  The  Astric 
sey  ]\Iarine  Ins.  Co.  (1898)  2  Q.  B.  got  out  of  her  course,  not  because  her 
D.  114,  67  L.  J.  Q.  B.  666,  78  L.  T.  master  felt  the  want  of  the  Cap  de  la 
485,  46  W.  R.  561,  8  Asp.  M.  C.  373,  Hogue  light  to  steer  by,  but  owing, 
3  Comm.  Cas.  123.  See  §  2818  here-  perhaps,  to  some  defect  in  her  coin- 
in.  passes    or    to    inefficient    navigation. 

1^  Patrick  v.   Commercial   Ins.   Co.  If  the  light  had  been  there  it  might 

11  Johns.   (N.  Y.)  9,  14.  See  Brown  have  enabled  the  master  to  save  the 

V.  St.  Nichola-s  Ins.  Co.  61  N.  Y.  332,  ship,  but  I  cannot  find  definitely  that 

per  Dwight,  C.  it  would  have  done  so.     The  whole 

"Northwest  Transportation  Co.  v.  basis   of   the  plaintiff's   case,   conse- 

Boston  Marine  Ins.  Co.  41  Fed.  793.  quently    gives    way,    and    judgment 

^'^  Le  Quellec  et  Fils  v.  Thomson,  must  be  entered  for  the  defendant." 
86  L.  J.  K.  B.  712,  115  L.  T.  224. 
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insured  against  all  ri.^ks  of  all  consequences  of  liostililic?;  and  all 
risks  not  covered  by  ordinary  marine  policies,  in.  consequence  of 
the  f.  c.  and  s.  clauses  inserted  in  such  policies,  it  must  be  ascer- 
tained whether  the  peril  of  such  sunken  wreck  was  brought  into 
operation  by  an  act  of  hostility.  And  inasmuch  as  that  act  must 
have  been  the  proximate  cause,  the  effective  proximate  link  in  the 
chain,  no  recovery  can  be  had  as  the  sinking  was  too  remote,  for 
the  object  of  the  submarine,  the  act  of  hostility,  Avas  against  the 
wrecked  vessel  and  not  to  make  that  wreck  destroy  some  other  ves- 
sel, and  the  fact  that  the  wreck  happened  to  be  where  it  was,  Avas 
immaterial,  although  it  might  have  been  otherwise  had  it  been 
placed  there  with  hostile  intent  to  damage  passing  vessels.  There- 
fore recoveiy  was  precluded.'^''' 

Where  by  a  collision  between  steamboats  a  fire  was  caused  on  one 
of  them,  and  it  sank  with  insured  goods  on  board  before  the  goods 
were  touched  by  the  fire,  it  was  held  that  if  the  injury  to  the  goods 
could  have  been  prevented  but  for  the  fire,  an  action  on  the  insur- 
ance policy  was  maintainable.^^  So  if  a  ship  insured  against  dam- 
age from  collision  but  not  against  perils  of  the  sea  iTins  against  a 
snag  in  the  river,  whereby  she  springs  a  leak,  but  she  anchors  and 
temporarily  repairs  the  leak,  and  while  she  is  being  towed  to  port 
for  repairs  the  leak  is  opened  by  the  motion  of  the  water,  and  be- 
ginning to  sink  is  run  aground  and  abandoned,  the  collision  is  the 
proximate  cause  of  the  loss,  and  insurers  are  liable. ^^  And  the 
rule  that  a  peril  insured  against  must  be  the  proximate  cause  of 
the  loss,  and  that  damages  which  are  too  remote  will  not  be  con- 
sidered, applies  to  preclude  recovery  for  loss  for  detention  of  vessels 
for  repairs  necessitated  by  a  collision  under  a  policy  insuring 
against  loss  or  damage  to  insured  by  reason  of  liability  to  others 
for  collision  of  vessels.^"  If,  however,  a  collision  causes  a  leak  which 
is  temporarily  repaired,  but  reopens  by  reason  of  the  motion  of 
the  water  in  turning  her  to  the  nearest  dock  for  repairs,  and  being 
in  danger  of  sinking  is  run  aground,  the  collision  is  the  proximate 
cause  of  loss.^  A  collision  without  fault  is  the  proximate  cause  of 
the  loss.^ 

171)  Fi-anee  Fenwiek  &  Co.  Ltd.  v.  ^^  Shelbourne  &  Co.  v.  Law  Invest- 
North  of  Enj^land  Protecting  &  In-  ment  &  Ins.  Corp.  (1898)  2  Q.  1^.  D, 
demnity  Assoc.  Ltd.  61  Sol.  J.  577,  626.  79  L.  T.  (N.  S.)  278,  67  L.  J. 
33  T.  L.  R.  437— Bailliache,  J.  Q.  B.  944,  8  Asp.  M.  C.  445,  3  Com. 

^^New    York   &   Boston    Despateli  Cas.  304.     See  §§  2v  51  et  seq.  herein. 

Express  Co.  v.  Traders  &  Mechanics'  ^  Reischer  v.  Borwiek   (Ens:.  C.  A. 

Ins.  Co.  132  Mass.  377,  42  Am.  Rep.  1894)  63  L.  J.  Q.  B.  753,  2  Q.  D.  L. 

440.  R.  548,  9  R.  558,  71  L.  T.  238,  7  Asp. 

i9Reiseher  v.  Borwiek,  2  L.  R.  Q.  M.  C.  49.3. 

B.  D.  548,  63  L.  J.  Q.  B.  753,  9  R.  ^  petp^s  v.  Warren  Ins.  Co.  14  Pet. 

558,  71  L.  T.  238,  7  Asp.  M.  C.  493.  (39  U.  S.)  99,  10  L.  ed.  37L     See 
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Under  the  rule  that  in  determining  the  liability  of  an  insurance 
company  for  a  loss,  the  proximate  and  not  the  remote  cause  of  the 
loss  is  to  be  regarded,  if  a  powder-house"  in  which  neither  the  com- 
pany nor  the  insured  has  any  interest,  is  struck  by  lightning,  which 
results  in  an  explosion  that  destroys  an  insured  house  and  furni- 
ture on  the  other  side  of  the  street,  seventy-one  feet  distant,  the 
loss  of  the  house  and  furniture  is  caused  by  explosion,  and  not  by 
lightning.^  And  where  three  boilers,  forming  part  of  a  six-boiler 
battery,  coupled  to  a  common  header  for  joinder  of  several  or  all 
in  steam  service,  exploded  in  distinct  succession  and  not  concur- 
rently, it  was  held  that  there  was  but  one  explosion  which  was  pri- 
mary and  the  other  two  v/ere  secondary  or  incidental  occurrences 
attributable  thereto,  and  that  inasmuch  as  the  amount  of  damages 
could  not  be  distinguished  between  the  contributing  causes,  the  loss 
was  peculiarly  within  the  rule  or  doctrine  of  efficient  or  proximate 
cause,  and  within  the  definition  that  where  concurring  causes  of 
damage  appear,  the  proximate  cause  to  which  the  loss  is  to  be 
attributed  is  the  dominant,  the  efficient  one,  that  sets  the  other 
causes  in  operation,  and  causes  which  are  incidental  are  not  proxi- 
mate, though  they  may  be  nearer  in  time  and  place  to  the  loss.* 
The  explosion  of  gas  and  not  the  lighting  of  a  match  is  the  proxi- 
mate cause  of  loss,  where  the  explosion  is  caused  by  the  Hghting 
of  a  match  in  a  room  ffiled  with  gas.^ 

But  where  gunpowder  was  ignited  by  a  burning  match  fire  was 
said  to  be  the  agent  throughout  and  the  proximate  cause  of  the 
loss.«  And  where  the  question  is  whether  the  building  was 
destroyed  by  fire  or  by  an  explosion  of  dynamite,  which  occurred 
a  few  minutes  prior  to  the  fire,  and  the  evidence  is  conflicting,  a 
finding  of  the  jury  that  fire  was  the  proximate  cause  of  the  destruc- 
tion will  not  be  disturbed."^  So  where  a  fire  occurs  in  the  property 
insured  and  an  explosion  takes  place  therein  during  the  progress 
of  the  fire,  the  effects  of  which  are  covered  by  the  policy,  and  such 
explosion  is  the  mere  incident  of  the  preceding  fire,  the  latter  is 
treated  as  the  efficient  cause.* 

remarks  on  this  case  in  note  at  end  33  N.  E.  411,  36  Cent.  L.  J.  497,  and 

of  §  2832a  herein.  note;  Heuer  v.  Westchester  Fire  Ins. 

3  German   Fire  In.s.   Co.  v.   Roost,  Co.  44  111.   App.  429,  aff'd  151  111. 

55  Ohio  St.  581,  3G  L.R.A.  236,  60  331.  37  N.  E.  873. 

Am.  St.  Rep.  711,  45  N.  E.  1097.  ^  Scripture  v.  Lowell  Mutual  Fire 

*  Hartford    Steam    Boiler    Iiispec-  Ins.  Co.  10  Cush.  (64  Mass.)  356,  57 

tion  &  Ins.  Co.  v.  Pabst  Brewini?  Co.  Am.  Dec.  Ill,  per  Cushing,  J. 

201  Fed.  617,  130  C.  C.  A.  45,  42  Ins.  '  Phenix   Ins.   Co.  of  Brooklyn  v. 

L.  J.  555.    See  §  2768a  herein.  Jones,  16  Ga.  App.  261,  85  S.  E.  206. 

6  Heuer  v.   Northwestern   National  *  Hall  v.  Hawkins,  115  Tenn.  513, 

Ins.  Co.  144  lU.  393,  19  L.R.A.  594.  n2  Am.  St.  Rep.  870,  92  S.  W.  402, 

4901 


§  2833  JOYCE  ON  INSURANCE 

Where  a  canal-boat  was  insured,  with  the  privilege  of  carrying 
lime  in  barrels,  against  tire  and  other  perils,  and  it  appeared  that 
due  care  was  taken  in  loading  the  lime  in  a  safe  condition  and  in 
protecting  it  thereafter;  that  while  in  tow  the  boat  was  discovered 
to  be  on  fire,  and  it  was  attempted  to  unload  the  same,  but  the  deck 
was  so  hot  that  it  could  not  be  continued,  and  the  boat  was  scuttled, 
and  it  further  appeared  that  the  boat  was  seaworthy;  that  smoke 
was  seen  issuing  from  the  hold;  that  several  pieces  of  heads  of 
barrels  were  burned  into  charcoal,  and  that  pitx^h  oozed  from  the 
seams  of  the  boat,  owing  to  intense  heat  on  deck,  it  was  held  that 
fire  was  the  proximate  cause  of  the  loss.^  So  in  order  to  render  a 
fire  the  immediate  or  proximate  cause  of  loss  or  damage,  it  is  not 
necessary  that  any  part  of  the  insured  property  should  be  actually 
ignited  or  consumed  by  fire.^°  Where  a  pc-licy  is  issued  upon  goods 
contained  in  a  building,  and  purports  to  insure  against  all  loss 
or  damage  by  fire,  the  insurers  will  be  liable  for  any  loss  occa- 
sioned by  a  fire  in  the  chimney  caused  by  soot  therein  accidentally 
igniting,  or  for  any  loss  and  damage  caused  by  smoke  issuing  from 
such  fire.^^  So  a  fire  in  a  building  is  the  proximate  cause  of  dam- 
age to  electric-light  machinery  in  a  remote  part  of  the  building, 
which  is  not  burned,  w^here  the  fire  causes  a  short  circuit,  thereby 
starting  a  powerful  current  of  electricity  which  breaks  and  wrecks 
the  machinery. ^2  If  a  building  remains  intact  as  a  building,  ex- 
cept that  a  part  of  the  roof  is  blown  away  and  a  small  part  of  the 
wall  is  blown  down,  and  by  reason  thereof  and  the  fact  that  some 
upper  rooms  are  left  uncovered  fire  is  communicated  by  the  action 
of  the  wind  to  the  furniture,  which  ignites,  and  the  roof  and  part 
of  the  buildings  falling  in  upon  it  the  building  is  consumed,  the 
proximate  cause  of  the  loss  is  the  fire  and  not  the  falling  in  of  the 
building.^^ 

If  an  accidental  shot  wound  causes  tetanus,  great  pain,  and  delir- 
ium, and  such  intense  agony  that  assured  is  unable  to  resist,  and 
is  thereby  impelled  to  commit  suicide,  or  if  in  a  state  of  uncontrol- 
lable frenzy  caused  by  the  lockjaw  resulting  from  such  shot  wound 
he  commits  suicide,  the  shot  wound  is  the  proximate  cause  of 

•  35  Ins.  L.  J.  507,  509,  per  Neil,  J.  "  Way  v.   Abington   Mutual   Fire 

See  §§  2768a  et  seq.,  2779  herein.  Ins.   Co.   166  Mass.  67,  55  Am.   St. 

9  Sino-leton  v.  Pha?nix  Ins.  Co.  132  Rep.  379,  32  L.R.A.  608,  43  N.  E. 
N.  Y.  298,  30  N.  E.  839,  21  Ins.  L.  1032. 

J.  479,  44  N.  Y.  St.  Rep.  414,  32  N.  ^^  Ly^n  Gas  &  Electric  Co.  v.  Mer- 

Y.  St.  Rep.  594.  iden  Fire  Ins.  Co.  158  Mass.  570,  20 

10  Ermentrout  v.  Girard  Fire  &  L.R.A.  297,  35  Am.  St.  Rep.  540,  33 
Marine   Ins.    Co.    63    Minn.    305,   30  N.  E.  690. 

L.R.A.  346,  56  Am.  St.  Rep.  481,  65        ^^  London  &  Lancashire  Ins.  Co.  v. 
N.  W.  635.  Crunk,  91  Tenn.  376,  23  S.  W.  140. 
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death. ^*  If  hernia  is  the  resuU  of  an  accidental  injuiy,  and  the 
assured  as  a  last  resort  to  sa\'e  life  sul)mits  to  a  surgical  operation, 
and  death  ensues,  the  ac-rcident,  and  not  the  surgical  operation,  is 
the  proximate  cause  of  death. ^^  And  to  bring  hernia  within  an 
exception  of  liabiHty  for  accident,  injury,  or  death  resulting  wholly 
or  in  part,  directly  or  indirectly,  "from  hernia"  insurer,  after  it 
has  been  prima  facie  shown  that  an  injury  to  assured  resulted  from 
an  accident  within  the  meaning  of  the  policy,  must  show  that  the 
existence  of  hernia  at  that  time  was  a  substantial  contributing  cause, 
which  wholly  or  in  part,  directly  or  indirectly,  brought  about  the 
injury  resulting  in  the  accident,  and  the  fact  that  the  consequences 
resulting  from  the  accident  Avere  rendered  more  serious  by  the  ex- 
istence of  hernia  does  not  defeat  liability  under  the  policy. ^^  And 
if  the  policy  insures  against  loss  of  time  on  account  of  bodily  injury 
through  external,  violent,  and  accidental  means,  but  contained  an 
exemption  from  liabilitj^  for  loss  ''as  the  result  of  or  in  consequence 
of  hernia"  a  recovery  may  be  had,  where  hernia  results  from  a  fall 
and  is  a  consequent  and  not  the  proximate  cause  of  the  injury, 
for  the  loss  of  time  caused  by  the  fall.^'''  Although  deceased  was  in- 
temperate at  times,  yet  where  he  broke  his  leg,  and  it  turned  black 
and  discoloration  extended  to  the  body,  causing  great  pain,  the 
injury  was  held  the  proximate  cause  of  death. ^* 

14  Travelers'  Ins.  Co.  v.  Melick.  12  L.R.A.1916B,    617,   154  N.  W.   598, 

U.   S.  C.   C.  A.  544,  27  U.  S.  App.  47  Ins.  L.  J.  101. 

547,  27  L.R.A.  629,  24  Ins.  L.  J.  430,  On   applicability  of  provisions   in 

65  Fed.  178.     In  this  case  the  concli-  accident  policy  exempting  insurer  or 

tion  was:    "This  insurance  does  not  limiting    its    liability    for    disability 

cover    disappearances,    nor    suicide,  arising    from    a    specified    condition 

sane  or  insane,    .    .     .    nor  accident,  when  such  eondtion  is  itself  the  result 

nor  death     .     .     .     resulting  wholly  of   an    accident   occurring   after   the 

or  partly     .    .     .     from     .     .  .     dis-  issuance  of  the  policy,  see  notes  in  8 

ease,  or  bodily  infirmity,  hernia,  fits,  L.R.A.(N.S.)      1014;      L.R.A.1916B, 

vertigo,  sleepwalking     .     .     .     inten-  621. 

tional   injuries    (inflicted  by  the  in-  ^^  Prader  v.  National  Masonic  Ac- 

sured  or  any  other  person:)"     See  eident  Assoc.  95  Iowa,  149,  63  N.  W. 

opinion  of  the  court,   Sanborn,   Cir.  601. 

J.  Where  deceased  in  course  of  mili- 

1^  Travelers'    Ins.    Co.   v.   Mun-ay,  tary   duty   of   j^rotecting   the    South 

16  Colo.  296,  25  Am.  St.  Rep.  267,  Eastern  Ry.  and  while  walking  along- 

26  Pae.  774.     See  Thornton  v.  Trav-  side  the  rails  for  the  purpose  of  visit- 

elers  Ins.   Co.  116  Ga.  121,  94  Am.  ing  guards  and  sentries  jiosted  along 

St.  Rep,  99,  42  S.  E.  287,  32  Ins.  L.  the  line  was  accidentally  killed  by  a 

J.  34.  train,   a   finding  that  tlie  death   rcas 

1^  Thornton   v.   Travelers'  Ins.   Co.  traceable  to  ivar  must  be  confirnicd. 

116  Ga.  121,  94  Am.  St.  Rep.  99,  42  The  condition  was:  death  "directly  or 

S.  E.  287,  32  Ins.  L.  J.  38.  indireclly  caused  bj^,  arising  from  or 

"  Bej'ry     v.     United     Commercial  traceal)Ie  to     .     .     .     war,"  it  being 

Travelers  of  America,  172  Iowa,  429,  also  held  as  above  in  that  the  words 

4903 


§  2833  JOYCE  ON  INSURANCE 

The  fact  that  the  loss  is  remotely  asci'il)able  to  a  barrah-ons  act 
as  the  primary  or  co-operative  cause  does  not  prevent  recovery 
where  the  proximate  cause  is  a  peril  of  the  sea.^^  A  gale  which 
forces  a  boat  in  tow  away  from  the  tug  is  the  proximate  cause  of 
the  loss,  although  thereafter  she  went  ashore,  sprang  a  leak,  was 
frozen  in,  broke  away  from  the  ice,  drifted  several  miles,  and,  com- 
ing back  with  the  return  tide,  broke  in  two  and  sank.^°  So  a  peril 
insured  against  may  be  the  proximate  cause  of  the  loss,  although 
set  in  motion  by  irresistible  force;  as  where  seamen  are  sent  on 
shore  to  cast  off  a  rope  by  which  the  vessel  is  made  fast,  and  they 
are  imj)ressed  and  carried  away,  and  the  vessel  in  consequence  of 
the  rope  not  being  cast  off  is  driven  on  shore  and  lost,  the  loss  is 
by  a  peril  of  the  sea.^  It  is  held,  although  it  is  doubtful  law,  that 
if  a  ship  is  driven  on  shore  by  stress  of  weather  and  there  captured, 
the  proximate  cause  of  the  loss  is  the  capture.^  But  a  seizure  in  a  port 
of  necessity  is  the  i^roximate  cause  of  the  loss,  and  not  the  sea  peril 
forcing  the  ship  into  such  port.'  So  where  a  ship  was  captured  and 
burned  by  the  commander  of  a  privateer  acting  under  authority 
of  the  confederate  states,  the  loss  was  held  attributable  to  the  capture 
and  not  to  the  burning.^ 

In  case  a  fall  produces  a  contusion  of  the  cerebellum,  which  cul- 
minates in  an  effusion  of  blood  on  the  brain,  producing  apoplexy 
and  death,  the  fall  is  the  sole  proximate  cause  of  the  death.^ 

If  a  joist  breaks  by  reason  of  a  defect  therein,  and  assured,  by 
reason  thereof,  falls  from  a  barn  which  is  building  and  is  killed, 
the  accident  is  the  proximate  cause  of  death.^  And  a  fall  may 
•be  the  proximate  cause  even  though  insured's  injury  may  have  been 
aggravated  by  his  physical  condition  and  his  death  may  have  been 

"directly  or  indirectly"  could  not  he  ^^  Brown  v.   St.  Nicholas  Ins.   Co. 

reconciled    with     the    maxim     causa  2  .Tones  &  S.  231,  atf'd  61  N.  Y.  332. 

proxima  non  remota  spectatur,  which  ^  Hodgson  v.  Malcolm,  2  B.  &  P. 

would  have  heen  applicable  liad  the  (N.  R.)  336,  9  R.  R.  656,  reported  in 

words    not    been    in    the    condition.  2  Marsliall  on  Ins.   (ed.  1810)   490a. 

Coxa  v.  Employers'  Liability  Assur-  ^  Green   v.    Elmslie,    Peake,   N.    P. 

ance  Corp.  Ltd.  2  K.  B.  L.  R.  629.  212,  3  R.  R.  693,  per  Lord  Kenyon. 

See  Lets  v.  Excess  Ins.  Co.  32  T.  L.  See  Brown  v.  St.  Nicholas  Ins.   Co. 

361.  61  N.  Y.  332,  per  Dwight,  C. 

1^  Waters  v.  Merchants'  Louisville  ^  Rice  v.  Homer,  12  Mass.  230. 

Ins.  Co.  11  Pet.  (36  U.  S.)  213,  220,  *  Dole  v.  New  England  Mutual  Ma- 

,9  L.  ed.   69;   Everth  v.   Hannam,  2  rine  Ins.  Co.  2  Cliff.   (U.  S.  C.  C.) 

Marsh.  74,  6  Taunt.  375,  per  Gibbs,  394,  Fed.  Cas.  No.  3,966. 

C.   J.;   Heyman  v.  Parish,   2   Camp.  ^  Hall  v.  American  Masonic  Aeci- 

149,  11  R.  R.  688,  per  Lord  Ellen-  dent  Assoc.  86  Wis.  518,  57  N.  W. 

boi'ough;  Blvth  v.  Shepherd,  9  Mees.  366.     See  National  Benefit  Assoc,  v. 

&  W.  763,  i  Dowl.   (N.  S.)   880,  11  Grauman,  107  Ind.  288,  7  N.  E.  233. 

L.  J.  Ex.  293,  6  Jur.  489,  60  R.  R.  ^  gto^e  v.  United   States  Casualty 

877.  Co.  34  N.  J.  Law,  371. 
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hastened  by  his  fall  and  his  injury.'  Where  a  fall  from  a  veranda, 
although  producing  apparently  a  slight  wound,  results  nevertheless 
in  erysipelas  and  death  in  about  twenty-three  days  after  the  injury, 
the  fall  is  the  proximate  cause  of  death. ^  So  an  accident  by  slijv 
ping  and  falling  is  the  proximate  cause  of  death,  where  it  causes 
a  rupture  of  the  auricle  of  the  heart,  even  though  age  may  have 
caused  a  condition  of  the  organs  of  the  body  which  may  more 
readily  have  permitted  the  rupture  and  consequent  death. ^  And 
where  the  policy  provided  that  the  policy  should  cover  the  case 
where  the  "bodily  injuries  alone  shall  have  occasioned  death, 
.  .  and  provided  that  the  insurance  should  not  extend  to 
hernia,  etc.,  nor  to  any  bodily  injury  hap]iening  directly  or  in- 
directly in  consequence  of  disea,se,  nor  to  any  death  or  disability 
which  may' have  been  caused  wholly  or  in  part  by  bodily  infirm- 
ities or  disease  existing  prior  or  subsequent  to  the  date  of  the  con- 
tract, or  by  the  taking  of  poison,  or  by  any  surgical  operation  or 
medical  or  mechanical  treatment,  nor  to  any  case  except  where  the 
injury  aforesaid  is  the  proximate  or  sole  cause  of  the  disability  or 
death,"  and  the  insured  fell  from  a  veranda  and  sustained  a  wound 
in  the  leg,  which  became  complicated  by  erysipelas  within  four  or 
five  days,  causing  death  within  the  time  limited  by  the  policy,  it 
was  held  that  the  external  injury  was  the  proximate  or  sole  cause 
of  death,  and  that  there  should  be  a  recover}\^^.  If  a  fall  causes 
peritonitis  and  death  follows,  the  fall  is  the  proximate  cause  of 
death,  even  though  assured  had  previously  had  peritonitis  and  is 
therefore  peculiarly  subject  to  its  recurrence.''^  And  where  a  fall 
caused  an  injury  to  the  colon,  and  that  injury  caused  an  injury 
to  the  bowels,  and  certain  effects  therefrom  Avere  disclosd  by  an 
autopsy,  a  verdict  for  recovery  under  the  policy  was  affirmed.^^ 
But  if  a  person  falls  in  a  fit  upon  the  railroad  track  and  is  killed  by  a 
locomotive  engine,  the  death  is  due  to  the  engine  as  the  immediate 
and  proximate  cause,  and  the  law  will  not  consider  the  cause  of 

■^  Hall    V.    General    Aceirlent    Ins.  America  v.  Young-   (Mont.  L.  Rep.) 

Corp.    Ltd.    of    Perth,    Scotland,    16  20  S.  C.  R.   (Can.)   280,  28  Can.  L. 

Ga.  A  pp.  (Ki,  85  S.  E.  600.     See  §  J.  (N.  S.)  246. 
2880  herein.  ^^  Freeman   v.    Mercantile -Mutual 

^  Accident  Ins.  Co.  of  North  Amer-  Accident   Assoc.   156   Mass.   351,   17 

ica  V.  Young,  12  Can.  L.  T.  217.  L.R.A.  753  (annotated  on  proximate 

9  Moon  V.  Order  of  United  Com-  cause  of  death),  30  N.  E.  1013.  See 
mercial  Travelers  of  America.  96  Pacific  Mutual  Life  Ins.  Co.  v.  Mc- 
Neb.  65,  52L.R.A.(N.S.)  1203  (anno-  Cabe,  157  Ky.  270,  102  S.  W.  1130, 
tated  on  previous  diseased  condition  43  Ins.  L.  J.  507,  511. 

as  alTectinj;  ]ial)ility  for  deatli  or  in-        ^^  Pacific   i\Iutual   Life  Ins.   Co.  v. 
jurv  from  accident),  146  N.  W.  K).3t.    McCabe,    157    Kv.    270,    162    S.    W. 

10  Accident     Jus.     Co.     of     Nortli    1136,  43  Ins.  L.  J.  507. 
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the  cause."  Where  deceased  had  a  fall,  of  the  effects  of  which  he 
complained  several  days  and  bore  the  bruise,  fell  sick,  and  died,  the 
jury  has  a  right  to  believe,  where  the  evidence  is  conflicting  as  to 
the  direct  cause  of  death,  that  the  wound  produced  the  death. ^* 

Drowning  is  the  sole  and  proximate  cause  of  death,  without 
regard  to  the  cause  of  falling  into  the  water,  unless  death  would 
liave  resulted  without  the  effect  of  the  water.^^  So  the  loss  of  sight 
in  both  eyes  may  result  from  an  injury  to  only  one.^^  Where  as- 
sured has  delirium  tremens  and  by  his  own  acts  exposes  himself 
without  clothing,  by  running  into  the  streets,  contracts  a  cold,  and 
death  ensues,  the  intemperance  is  held  the  proximate  cause  of 
death.i' 

Again,  where  assured,  under  an  accident  policy,  received  a 
wound  which  was  lanced  and  discharged  and  continued  to  discharge 
matter,  which  communicated  to  a  second  wound,  causing  blood  poi- 
soning, it  was  held  that  if  the  inoculation  occurred  when  the  wound 
was  made  and  was  a  part  of  the  accident  the  accident  was  the  sole 
and  proximate  cause  of  death. ^*  So  an  abrasion  of  the  skin  by  a  fall 
may  be  found  to  be  the  proximate  cause  of  the  death  of  the  injured 
person,  where  bacteria  infected  the  wound,  causing  blood  poisoning 
which  resulted  in  death. ^^  So  blood  poisoning  caused  by  an  acci- 
dent, and  which  is  a  mere  link  in  the  chain  of  causation  between 
the  accident  and  the  death  which  it  produces,  is  not  an  interven- 
ing and  independent  cause  of  death  which  will  prevent  liability  on 
insurance  against  accident.^"    And  a  provision  in  a  policy  exempt- 

"  Lawrence  v.  Accidental  Tn.s.  Co.  Co.   215   Mass.  32,  46  L.R.A.(N.S.) 

L.  R.  7  Q.  B.  D.  216,  50  L.  J.  Q.  B.  543     (annotated    on    liability    under 

522,  45  L.  T.  29,  29  W.  R.  802.  45  accident     policy    for    death     during 

J.  P.  781;  Winspear  v.  Accident  Ins.  delirium),  102  N.  E.  342,  42  Ins.  L.  J. 

Co.   6   Q.   B.   D.  42,  both  cited  and  1366,    1368.      See    Wehle   v.    United 

considered  in  Pacific  Heating  &  Ven-  States  Mutual  Accident  Assoc.  153  N. 

tilatin^-    Co.    v.    Williamsburg    City  Y.  116,  60  Am.  St.  Rep.  598,  47  N.  E. 

Fire  Ins.  Co.  158  Cat.  367,  111  Pac.  35;   United   States  Mutual   Accident 

4,   39   Ins.   L.   J.   1706,   1710,   1711;  Assoc,  v.  Hubbell,  56  Ohio  St.  516, 

Bohaker   v.    Travelers   Ins.    Co.   215  40  L.R.A.  453,  47  N.  E.  544. 

Mass.  32,  46  L.R.A.  (N.S.)   543,  102  ^^  ^tna  Life  Ins.  Co.  v.  GrifBn,  58 

N.  E.  342,  42  Ins.  L.  J.  1366,  1369.  Tex.  Civ.  App.  198,  123  S.  W.  432. 

^*  Standard   Life   &    Accident  Ins.  ^"^  INIiller  v.  Mutual  Benefit  Ins.  Co. 

Co.  V.  Thomas,  13  Ky.  Law  Rep.  593,  34  Iowa.  222. 

17  S.  W.  275.  18  Martin     v.     Equitable     Accident 

15  Manufacturers'  Accident  Indem-  Assoc.  41  N.  Y.  St.  Rep.  77,  61  Hun 

nitv  Co.  V.  Dorgan,  58  Fed.  945,  7  (N.  Y.)  467,  16  N.  Y.  Supp.  279. 

C.  C.  A.  581,  22  L.R.A.  620,  16  U.  S.  i»  Carv  v.  Preferred  Accident  Ins. 

App.    290.   cited   and    considered   in  Co.  127  Wis.  67.  5  L.R.A. (N.S.)  926, 

Pacific  Heating  &  Ventilating  Co.  v.  115   Am.   St.   Rep.   997,   106  N.   W. 

Williamsburg  City  Fire  Ins.  Co.  158  1055. 

Cal.  367,  111  Pae.  4,  39  Ins.  L.  J.  "^o  Western    Commercial    Travelers' 

1706, 1711;  Bohaker  V.  Travelers  Inp.  Assoc,  v.  Smith,  85  Fed.  401,  29  C. 
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inp;  tlie  insurer  from  liability  for  death  resulting  from  poison  or 
infection,  does  not  apply  where  an  accidental  abrasion  of  the  skin 
is  followed  by  bacterial  infection,  blood  poisoning,  and  death, 
since  the  infection  is  not  the  proximate  cause  of  the  death.^  And 
a  beneficiary  named  in  an  accident  policy  issued  to  one  who  there- 
after dies  from  blood  poisoning  resulting  from  an  accidental  cut 
or  scratch  on  his  hand,  is  entitled  to  recover  in  an  action  on  the 
policy,  although  it  excepts  cases  in  which  death  results  wholly  or 
partly,  directly  or  indirectly,  from  bodily  infirmity  or  disease  in 
any  form,  proximate  or  contributory,  as  a  primary,  secondary,  or 
final  cause  of  accident,  injury,  or  death.^  But  a  woman's  death  is 
not  consequent  upon  a  violation  of  law  where  it  occurs  from  sep- 
ticemia after  using  aborti  facient  drugs,  and  in  such  case  the  death 
is  due  to  infection,  although  if  the  evidence  is  not  clear  but  con- 
flicting, a  judgment  for  recovery  by  the  beneficiary  will  stand.^ 

In  another  case  the  policy  stipulated  against  liability  for  loss  or 
damage  that  might  occur  by  reason  of  high  water,  floods,  or  fresh- 
ets, said  insurance  being  only  against  "cyclones,  windstorms,  and 
tornadoes,"  and  a  bridge  was  insured,  and  it  appeared  that  a  storm 
of  great  violence  arose,  the  wind  attaining  a  velocity  of  one  hun- 
dred and  twenty  miles  an  hour,  banking  up  the  water  and  causing 
a  rise  in  the  tide  of  four  and  one-half  feet  above  the  normal  height. 
Two  schooners,  to  which  were  attached  a  loaded  barge  and  elevator, 
were  forced  by  the  storm  from  their  moorings  and  driven  through 
the  bridge,  knocking  down  a  span  thereof.  Several  heavy  lighters 
were  also  forced  against  the  bridge,  and  the  damage  caused  to  the 
bridge  amounted  to  about  thirty-five  thousand  dollars.  Upon  the 
trial  of  the  case  brought  upon  the  policy  the  following  instruction 
was  held  correct:  '4'he  question  is  one  of  fact  for  the  jury.  Was 
the  injury  to  the  bridge  caused  by  freshet,  flood,  or  high  water,  or 
was  it  caused  by  cyclone,  windstorm,  or, tornado?  That  is  to  say, 
What  was  the  real  cause  of  'the  injury,  the  dominant,  originating 
cause  of  the  injury — that  cause  but  for  which  the  injury  would 
not  have  happened?  If  this  cause,  the  operating,  originating,  efti- 
cient  cause,  was  high  water,  flood,  or  freshet,  the  policy  does  not 
cover  the  loss,  and  the  plaintiff  cannot  recover ;  but  if  this  operat- 
ing, originating,  dominant,  and  efficient  cause  was  a  cyclone,  tor- 

C    A    2-^3.  20  U.   S.  App.  393,  40  poisoning:,    see    notes    in    5    L.R.A. 

L.'r.A.  653.  (N.S.)  92G;  L.R.A.1917A,  1056. 

1  Gary  v    Preferrerl  Accident  Ins.  ^  K]it.inlieiii\er   v.   Aetna  Life  Ins. 

Co     127    Wis.    67,    5    L.R.A.(N.S.)  Co.  77  Ohio  St.  360,  15  L.R.A. (N.S.) 

926n,  115  Am.  St.  Rep.  997,  106  N.  245,  83  N.  E.  ^91. 

Y^   1055.  '  Brown  v.  Mystic  Workers  of  the 

On  liability  on  accident  policy  for  World    (1909)    —   111, 'App.  — ,   39 

sickness  or  injury  caused  by  blood  Natl.  Corp.  Rep.  505. 
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nado,  or  windstorm,  then  the  policy  does  cover  this  loss,  and  you 
must  find  for  the  plaintiff;"  and  the  court,  per  Morris,  D.  J., 
says:  "The  rule  of  law  is  well  settled  that  where  a  particular  peril 
is  insured  against,  in  order  to  be  entitled  to  indemnity  the  assured 
must  show  that  the  particular  peril  caused  the  loss.  It  is  held  that 
the  peril  which  causes  the  loss  is  the  one  which  is  the  predominat- 
ing and  efficient  cause,  the  cause  which  produce,?  the  disaster  with- 
out any  new  intervening  cause,  which  of  itself  would  have  been 
sufficient  to  produce  the  result."  * 

§  2833a.  Same  subject:  earthquake-caused  fire:  explosion.— In 
a  Federal  case  where  the  insui-ed's  property  was  destroyed  by  the 
fire  or  confiagration  following  the  great  San  Francisco  earthquake, 
the  following  quotation  from  the  opinion  of  the  court  per  Wolver- 
ton,  D.  J.,  and  the  exerpt  from  the  charge  to  the  jury,  which  was 
approved  and  held  to  properly  submit  the  question  of  proximate 
cause,  sufticiently  covers  the  facts  and  points  involved.  The  court 
after  reviewing  several  authorities  says:  "There  can  scarcely  be 
two  opinions  as  to  the  result  of  these  authorities.  The  cause  which 
is  efiicient  to  produce  the  injury,  though  it  may^  not  be  the  one 
nearest  in  point  of  time  or  space,  if  continuous  in  its  operation, 
passing  from  one  effect  to  another  without  cessation  until  it  has 
brought  about  the  result,  is  the  one  to  which  the  injury  must  be 
attributed.  All  intervening  causes  which  are  themselves  the  out- 
growth of  the  primary  cause  are  but  incidental  thereto,  and  are  not 
regarded  as  efficient  to  produce  the  injury.  The  court's  instruc- 
tions were  clearly  within  the  principle."  The  charge  to  the  jury 
was  as  follows: 

"But  if  you  find  that  the  fire  was  first  communicated  to  those 
premises  by  and  caught  from  an  earthquake-caused  fire  in  the 
manner  I  have  indicated,  and  that  after  the  premises  had  been 
ignited  therefrom,  such  fire  came  in  contact  with  an  explosive 
substance  thereon,  causing  it  to  explode,  and  then  continued  to 
burn  and  consume  plaintiff's  property,  such  a  fire  would  not  be 
within  the  provision  of  the  policy  a  fire  ensuing  upon  explosion, 
but  would  still  retain  its  character  of  an  earthquake-caused  fire.  In 
such  a  case  the  origin  of  the  fire  is  not  changed  by  the  intervention 
of  the  explosion  which  it  has  itself  caused,  although  the  explosion 
may,  or  may  not,  to  some  extent,  have  accelerated  its  action  and 

4Phenix    Ins.    Co.    v.    Cliarleston        As    to    windstorm    as    proximate 
Bridge  Co.  13  U.  S.  C.  C.  A.  58,  63    cause  of  loss  of  cattle,  see  Jordan  v. 
Fed  "^628,  eiliug  Mutual  Ins.   Co.  v.    Iowa  Mutual   Tornado   Ins.   Co.  151 
Tweed,  7  Wall.  (74  U.  S.)  44,  19  L.    Iowa,  73,  Ann.  Cas.  1913A,  266,  130 
ed.  65;  Aetna  L.  Ins.  Co.  v.  Boon,  !)5   N.  W.  177,  40  Ins.  L.  J.  1065. 
U.  S.  117,  131,  24  L.  ed.  395;  Rail- 
way Co.  V.  Kelloj?g,  94  V.  S.  469-73, 
24  L.  ed.  166.    See  §  2825  herein. 
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spread.  It  would  not  be  different  than  if  the  fire  had  come  in  con- 
tact with  a  substance  highly  combustible  and  inflammable,  though 
not  explosive,,  which  might  greatly  increase  its  volume  and  ac- 
centuate its  spread,  but  it  would  still  be  the  same  fire  thereafter  as 
before;  it  would  not  create  a  new  cause,  but  the  cause  would  still 
remain  the  same,  that  is  to  say,  it  does  not  change  the  relation  of 
causes  in  a  legal  sense  to  substitute  a  substance  upon  which  fire 
acts,  both  inflammable  and  explosive,  for  one  which  is  merely  com- 
bustible. The  only  difference  in  the  elements  of  the  question  in 
such  an  instance  would  be  that  the  explosive  substance  when  ignited 
would  consume  with  more  rapidity  than  the  one  merely  com- 
bustible. The  active  agent  is  still  the  fire,  though  it  acts  in  dif- 
ferent ways  upon  the  successive  subjects  of  its  action,  and,  if  it  was 
at  first  an  earthquake  fire,  it  still  remains  so,  notwithstanding  the 
explosion.  To  constitute  the  explosion  a  new  or  independent  cause, 
it  must  be  a  fire,  as  I  have  stated,  originated  by  and  ensuing  upon 
explosion,  not  one  which  in  its  course  incidentally  causes  an  explo- 
sion. In  the  latter  case  explosion  is  merely  an  incident  and  not  the 
cause."  ^  So  in  another  Federal  case  it  is  held  that  the  proximate 
cause  of  the  loss  was  the  fire  and  not  the  earthquake,  and  the  fact 
that  said  earthquake  rendered  useless  the  water  mains  by  breaking 
them,  did  not  aid  assurer  under  an  exemption  in  the  policy  from 
liability  for  loss  caused  ''directly  or  indirectly  by  earthquake."  ^ 

§  2834.  Same  subject:  rules. — As  far  as  it  is  possible  to  formu- 
late any  general  rules  the  following  seem  to  be  in  accord  with  the 
authorities,  and  are  sufficiently  illustrated  by  the  opinions  and  cases 
cited  under  this  chapter,  as  well  as  by  others  throughout  this 
treatise,  especially  those  chapters  covering  excepted  risks  and  losses 
and  risks  and  losses. 

The  peril  insured  against  contemplates  such  losses  as  are  proxi- 
mately caused  by  it,  and  not  such  as  are  remote,  except  (a)  so  far 
as  fire  risks  cover  the  negligent  acts  of  assured  or  his  agent ;  except 
(b)  such  losses  as  are  consequential,  following  directly  and  imme- 
diately from  the  peril  or  necessarily  from  incidental  and  surround- 

» German  Savings  &  Loan  Soc.  v.  280;   Par-ific   Heating  &  Ventilating 

Commercial    Union    Assur.    Co.    187  Co.  v.  Williarasburoh  City  Fire  Ins. 

Fed.  758,  ion  C.  C.  A.  506,  40  Ins.  Co.  158  Cal.  367,  111  Pac.  4,  39  Ins. 

L.  J.  1789.     See  Richmond  Coal  Co.  L.  J.  1700. 

V.  Commercial  Union  Assur.  Co.  169  ^  Commercial     Union     Assur.     Co. 

Fed    746,  95  C.  C.  A.  178,  rev'g  159  Ltd.  v.  Pacific  Union  Club,  ICO  Fed. 

Fed!  985-  Board  of  Education  v.  Al-  778,  95  C.  C.  A.  242.     See  §  2824a 

liance  A.«sur.    Co.  159  Fed.   994,   37  herein.     See  also  Pacific  Union  Clul) 

Ins.  L.  J.  530;  Henrv  Ililp  Tailoring  v.   Commercial  Union  Assur.   Co.  12 

Co.  V.  Williamsburgh  City  Fire  Ins.  Cal.  App.  503,  107  Pac.  728,  39  Ins. 

Co*.  157  Fed.  285;  P.akor  v.  Williams-  L.  J.  729. 
burdi   City   Fire   lus.   Co.   157  Fed. 
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ing  circnmstanca«,  operating  upon,  in  conjunction  with,  or  spring- 
ing from  the  i:)eril,  the  operation  and  influence  of  which  could  not 
be  avoided;  except  (c)  such  losses  which  although  caused  proxi- 
mately by  a  peril  insured  against,  yet  such  peril  is  directly  caused 
by  the  fraudulent  or  wrongful  act  of  assured.  If  the  efficient  and 
only  cause  of  the  loss  is  clearly  a  peril  insured  against,  it  is  un- 
necessary to  seek  further  for  the  cause  of  that  cause,  except  in  cases 
of  fraudulent  or  wrongful  acts  of  assured.  If  the  loss  proceeds 
inevitably  and  of  absolute  necessity  from  a  specified  cause,  that 
will  be  the  proximate  cause,  and  where  a  certain  result  usually  and 
naturally  follows  from  a  certain  cause,  the  one  may  be' deemed  to 
sustain  an  immediate  relation  to  the  other;  but  neither  of  these 
propositions  constitutes  the  sole  test  whereby  the  proximate  cause 
of  the  loss  may  be  ascertained.  If  there  are  different  agencies,  each 
of  which  conduces  to  the  loss,  the  moving  efficient  cause  nearest  in 
point  of  time  may  be  considered;  but  if  one  cause  be  merely  the 
nearest  and  another  the  adequate  efficient  cause,  the  efficient  cause 
is  the  proximate  one,  for  closeness  in  the  order  of  time  in  which 
certain  things  occur  is  not  necessarily  the  test.  If  an  efficient  ade- 
quate cause  be  found,  it  is  to  be  considered,  unless  some  other  cause 
not  incidental  to  it,  but  independent  of  it,  is  shown  to  have  inter- 
vened between  it  and  the  result.  The  peril  insured  against  may  be 
the  primary  cause  operating  through  an  unbroken  successive  chain 
of  events  which  form  a  continuous  whole,  in  wdiich  case  said  peril 
is  considered  the  proximate  cause,  but  if  the  loss  may  be  attributed 
to  a  new  and  controlling  influence,  an  independent  event  interven- 
ing whereby  the  chain  of  successive  events  is  broken,  then  the  peril 
which  set  in  motion  the  successive  causes  may  become  too  remote 
to  be  considered.  If  the  peril  would  n.ot  of  itself  have  caused  the 
loss  except  it  had  been  superinduced  by  some  merely  negligent  act 
of  the  assured  or  his  agent,  nevertheless  the  peril  may  be  the  proxi- 
mate cause  of  the  loss.  If  a  peril  be  insured  against  and  there  be 
an  excepted  peril  which  conduces  to  the  operation  of  the  peril  in- 
sured against  or  which  operates  in  conjunction  w^th  said  peril  to 
produce  the  loss,  the  predominating  efficient  cause  of  the  loss  must 
l>e  considered,  provided  the  two  causes  can  be  so  far  separated  that 
one  can  be  clearly  seen  to  be  the  moving  efficient  cause  rather  than 
the  other.  A  peril  nevertheless  may  be  the  proximate  cause  of  loss 
even  though  it  is  indirectly  or  incidentally  brought  into  operation 
or  enhanced  by  a  cause  not  expressly  and  impliedly  within  the 
terms  of  the  policy.  A  peril  which  is  the  proximate  cause  of  loss 
may  nevertheless  not  be  at  the  risk  of  insurer  because  of  an  express 
stipulation  to  that  effect.  A  peril  which  is  at  the  risk  of  assured 
upon  one  subject  may  nevertheless  be  the  cause  of  the  operation  of 
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another  peril,  whereby  the  latter  may  become  the  proximate  cause 
of  loss  upon  another  subject  at  the  risk  of  insurer  in  the  same 
policy.  If  the  efficient  proximate  cause  of  the  loss  is  a  separate  and 
distinct  peril  which  is  expressly  or  impliedly  at  the  risk  of  assured, 
fhe  mere  fact  that  such  peril  is  set  in  motion  or  indirectly  or  in- 
cidentally aggravated  by  a  peril  insured  against  does  not  place  the 
loss  upon  insurer.  If  the  efficient  proximate  cause  of  the  loss  is 
clearly  an  excepted  peril,  and  the  peril  insured  against  is  merely  an 
incident  thereof,  the  assured  is  not  aided.  In  the  case  of  the  opera- 
tion of  separate  perils  at  the  risk  of  separate  parties  insurers,  or  of 
insured  and  insurer,  the  damage  by  the  separate  perils  being  in- 
distinguishable, the  moving,  efficient,  predominant  cause  must  be 
considered,  whether  it  be  the  nearest  or  the  one  which  set  a  succes- 
sive chain  of  events  in  motion,  and  the  parly  sustaining  the  risk 
of  such  efficient  predominant  peril  must  bear  the  loss.  But  if  the 
damage  by  the  separate  perils  can  be  distinguished,  each  party 
must  sustain  his  proportion.  The  peril  which  is  the  efficient  cause 
of  loss  of  the  ship  may  thereby  proximately  cause  the  total  or  par- 
tial loss  of  the  profits  or  freight  by  preventing,  by  the  damage  or 
destruction  of  the  ship  and  goods,  the  possibility  of  realizing  freight 
or  profits, 

§  2835.  Same  subject:  consequential  losses. — If  losses  sustained 
by  the  particular  thing  insured  are  the  direct  and  immediate  con- 
sequence of  the  accident  or  peril  insured  against,  such  peril  is  the 
proximate  cause  of  the  loss;  as  where  the  ship  springs  a  leak  and 
sinks  in  a  river,  whereby  the  goods  are  spoiled,  and  this  rule  has 
been  extended  to  cover  expenses  or  contribution  or  other  loss,  but 
it  must  be  a  proximate  effect  of  the  accident  or  peril.'  Or  where  in 
case  of  capture  if  before  the  vessel  is  delivered  from  that  peril  she 
is  lost  by  fire  or  accident  or  negligence  of  the  captors,  or  other  peril 
insured  against,  the  whole  loss  may  be  ascribed  to  the  capture.^ 
So  the  law  of  insurance  seeks  to  administer  according  to  the  fair 
interpretation  of  the  intention  of  the  parties,  and  deems  that  to  be 
a  loss,  within  the  policy,  which  is  a  material  and  necessary  con- 
sequence of  the  peril  insured  against.^     So  a  loss  by  fire  include.-; 

7  2    Marshall    on    Ins.    (ed.    1810)  134,  43  R.  R.  374,  14  Eng.  Rul.  Cas. 

*720,   *721,  reported   Cary    (Carey)  305,  per  Lord  Denman,  and  see  re- 

V.    King,   Hardwicke,   304,   Park   on  marks  on  both  cases  under  §  2832a 

Ins.    (ed.  1796)    141,  409.     See  also  herein. 

Peters   v.   Warren   Ins.   Co.   3    Sum.        ^  Magoun  v.  New  England  Llarine 

(U.    S.   C.   C.)    389,   Fed.   Cas.   No.  Ins.  Co.  1  Story  (U.  S.  C.  C.)  157, 

11,035,   per   Story,   J.     Compare  as  Fed.  Cas.  No.  8,961. 
contra  to  this  last  case  De  Vaux  v.        ^  Peters  v.  Warren  Ins.  Co.  14  Pet. 

Salvador.  4  Ad.  &  R.  420,  6  N.  &  M.  (39  U.   S.)   99,  10  L.  ed.  371,  cited 

713,  1  II.  &  W.  751,  5  L.  J.  K.  R.  in  McNally  v.  Metropolitan  Ins.  Co. 
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every  loss  necessarily  following  from  the  occurrence  of  a  fire  if  it 
arises  directly  and  immediately  from  the  peril,  or  necessarily  from 
incidental  and  surrounding  circumstances,  the  operation  and  in- 
fluence of  which  could  not  be  avoided;  that  is,  consequences  nat- 
urally flowing  from  or  incident  to  a  peril  insured  against  are  at- 
tributable thereto ;  ^°  and,  as  already  noted,  it  is  held  that  if  the 
thing  insured  becomes  by  law  directly  chargeable  with  any  expense, 
contribution,  or  loss  in  consequence  of  a  particular  peril,  that  peril 
is  the  proximate  cause  of  such  expense.^^  Expenses  incurred  by  the 
detention  of  goods  is  not  at  the  charge  of  the  underwriter  on  the 
ship.'^^  But  the  expenses  of  getting  the  ship  afloat  necessitated  by 
the  damage  occasioned  by  a  peril  insured  against  in  marine  risks 
is  the  underwriter's  loss,  such  repairs  being  necessary  for  the  safety 
of  the  ship  for  the  voyage,  and  not  being  attributable  to  mere  wear 
and  tear.^3  So  the  underwriters  are  bound  to  pay  a  partial  loss  and 
their  share  of  the  extra  expense  of  obtaining  money  on  bottomry.^* 
If  a  sale  of  goods  is  made  to  pay  for  repairs  on  the  ship  at  a  foreign 
port,  this  is  not  at  the  charge  of  the  underwriter  on  goods,  as  on 
average  loss.^^  If  a  ship  be  disabled  by  a  storm,  and  by  reason 
thereof  is  subsequently  lost,  the  underwriter  is  liable.^^  But  mere 
straining  and  deterioration  consequent  upon  stranding,  where  the 
damages  are  uncertain,  conjectural,  and  incapable  of  specific  esti- 
mation, and  the  injury  is  not  capable  of  repairs,  are  not  the  subject 
of  remuneration." 

16  Pa.  Super.  Ct.  Ill,  116;  Pride  v.  (43  Mass.)  140;  Center  v.  American 

Providence-Washington    Ins.    Co.    6  Ins.  Co.  7  Cow.  (N.  Y.)  564;  Hastie 

Pa.  Dist.  R.  227,  233.  v.  De  Peyster,  3  Caines  (N.  Y.)  190. 

^^  Brady  v.  Northwestern  Ins.  Co.  ^*  Bradlie  v.  Maryland  Ins.  Co.  12 

11  Mich.  425;  McCargo  v.  New  Or-  Pet.    (37  U.   S.)    378,  406,  9  L.   ed. 

leans  Ins.  Co.  10  Rob.  (La.)  202,  43  1123,   per   Story,   J.     See   Orrok   v. 

Am.  Dec.  180.  Commonwealth  Ins.  Co.  21  Pick.  (38 

"Peters    v.    Warren   Ins.    Co.    14  Mass.)   456,  32  Am.  Dec.  271.     But 

Pet.  (39  U.  S.)  99,  10  L.  ed.  371  (see  see  Greer  v.  Poole,  5  Q.  B.  D.  272,  49 

remarks  on  this  case  and  the  English  L.  J.  Q.  B.  463,  5  Q.  B.  D.  272,  42  L. 

rule  under  §  2832a  herein) ;  Hale  v.  T.  687,  28  W.  R.  582,  4  Asp.  M.  C. 

Washington  Ins.  Co.  2  Story  (U.  S.  300. 

C.  C.)  176,  Fed.  Cas.  No.  5,916;  Ma-  i^  Sarquy  v.  Hobson,  2  Bam.  &  C. 

g-oun   V.    New   England   Marine    Ins.  7,  4  Bing.  131,  12  Moore,  474,  1  L. 

Co.  1  Story  (U.  S.  C.  C.)  157,  Fed.  J.   (0.  S.)  K.  B.  222,  26  R.  R.  251, 

Cas.  No.  8,  961.  3  Dowl.  &  R.  192,  1  Y.   &  J.  347; 

12  Bi-adford  v.  Levy,  Rv.  &  M.  331,  Powell    v.    Gudgeon,   5   Maule   &    S. 

2  C.  &  P.  137,  31  R.  R.  657.  431,  17  R.  R.  385;  Duncan  v.  Ben- 

"  Fireman's  Ins.  Co.  v.  Fitzhugli,  son,  1  Exch.  537,  3  Exch.  344,  18  L. 

4  B.  Mon.   (43  Ky.)   160;  Brooks^ v.  J.  Ex.  169,  12  Jur.  218. 

Oriental  Ins.  Co.  "7  Pick.  (24  Mass.)  ^^  patter  v.  Ocean  Ins.  Co.  3  Sum. 

259 ;  Orrok  V.  Commonwealth  Ins.  Co.  (U.    S.    C.    C.)    27,    Fed.    Cas.    No. 

.21  Pick.  (38  Mass.)  456,  32  Am.  Dec.  11.335. 

271;  Giles  v.  Eagle  Ins.  Co.  2  Met.  i' Peele  v.  Suffolk  Ins.  Co.  7  Pick. 
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§  2836.  Same  subject:  pro  rata  freight:  increase  of  freight. — The 
owners  of  the  goods  cannot  charge  the  underwriters  with  the 
amount  paid  for  freight  pro  rata  by  the  owners  of  the  goods  to 
the  owners  of  the  ship,  for  it  may  be  broadly  stated,  as  a  general 
])roposition,  that  the  underwriters  upon  the  cargo  have  nothing 
to  do  with  the  freight,^^  The  authorities  herein  noted  and  the 
eases  relied  on  give  weight  to  the  proposition  that  if  the  transship- 
ment of  the  cargo  is  necessitated  by  the  perils  insured  against,  and 
there  is  an  increase  of  freight,  in  case  the  substituted  freight  is  in 
excess  of  that  originally  stipulated  the  insurers  on  cargo  are  liable, 
and  this  rule  is  supported  by  the  reasons  below  stated  by  Mr.  Phil- 
lips. 


(24  Mas.s.)    254,  19   Am.   Dee.   286;  England.— Shipton  v.  Thornton,  9 
Sage  V.  Midclletown  Ins.  Co.  1  Conn.  Ad.  &  E.  314.  336,  337.  8  L.  .J.  Q.  B. 
2.39,  per  Baldwin,  J.;  Sewall  v.  Unit-  73,  1  P.  &  D.  216,  48  R.  R.  507,  per 
ed  States  Ins.  Co.  11  Pick.  (28  Mass.)  Lord  Denman,  C.  J. 
90,  92.     But  see  Giles  v.  Eagle  his.  See  chapter  herein  on  sale,  trans- 
Co.  2  Met.   (43  Mass.)   140,  per  Put-  shipment,  repairs,  etc.     Mr.  Arnould 
nam,  J.  distinguishes  between  pro  rata  freight 
^^  Baillie    v.    Moudigliani,    1    Park  paid    by   the   merchant    to    the   ship- 
on  Ins.  (ed.  1796)   53;  Id.   (8th  ed.)  owner  and  increased  freight,  express- 
116,  per  Lord  Mansfield,  reported  in  ing  a   doubt  whether  "under  certain 
2  Marshall  on  Ins.   (ed..  1810)    728a.  circumstances"  such  increased  freight 
cited   in    2   Arnould    on    Marine    Ins  may  not  be  at  the  charge  of  insurers: 
(Perkins'    ed.    1850)    188.    189,    791.  2  Arnould  on  Marine  Ins.   (Perkins' 
058,   1183;    2   Id.    (Maclachlan's   ed.  ed.   1850)    188,   189,   985,   1183,   791 
1887)    743,  801,   976,   977;    Id.    (9th  and    note,    stating   "that    the    under- 
ed.  Hart  &  Simey)  sec.  214.  p.  285;  writer  on   goods   may  be  held  liable 
sec.  811,  p.  1014;  sec.  877,  p.-  1098;  for   this   increased    freight,    the    fol- 
>pc.  1211,  p.  1507;  1  Phillips  on  Ins.  lowing    cases    go    far    to    establish: 
(3d   ed.)    678,  see.   1138;   2   Parsons  Dodge  v.  Union  Mutual  Ins.  Co.  17 
<n    Marine    Ins.    (ed.   1868)    402;    1  Mass.  471 ;  Searl  v.  Scovell,  4  Johns. 
Park  on  Ins.  116.  Ch.   (N.  Y.)   218;  Mumford  v.  Corn- 
See  also  the  following  cases;  mercial   Ins.    Co.   5   Johns.    (N.   Y.) 
i'viled  States. — Colundnan  Ins.  Co  262.      See   Arnould    on    Marine    Ins. 
V.  Catlett,  12  Wheat.  (25  U.  S.)  383,  (9th  ed.  Hart  &  Simey)  .see.  214,  p. 
n  L.  ed.  664.     See  Caze  v.  Baltimore  287;  sec.  811,  p.  1014;  sec.  877,  p. 
ins.   Co.  7   Cranch    (11  U.   S.)    358,  1097;  sec.  1211,  p.  1507.     See  Abbott 
362,  3  L.  ed.  370.  on    Shipping    (6th  ed.)    365,  in  note 
AV^/jfc/,)/.— Shultz  V.  Ohio  Ins.  Co.  to  3  Kent's  Commentaries   (5th  ed.) 
I   B.  .Mom.' (40  Ky.)   3;i6.  339.  338;    Shultz   v.    Ohio  Ins.    Co.    1   B. 
I.oithiana.  —  Blanks   v.    Hibernia  Mon.    (40  Ky.)   336."     Mr.  Maclach- 
Tris.  Co.  36  La.   Ann.  599,  604.  ()05;  Ian   makes  tlie  same  distinction,  but 
l>..e  V.  Ci'escent  Ins.  (!().  11  La.  Ann.  he  says:  "It  seems  scarcely  doubtful 
4(i,S.  tliat    he    is    liable    for    the    increased 
Massachusetts.  —  Dodge  v.  Union  freight:"  2  Arnould  on  Marine  Ins. 
Li-^.  Co.  17  Mass.  471.  (Maclachlan's    ed.    1887)     743,    801, 
A>/()   Ynrh    —  Marine  Ins.   Co.  v.  976,  977,  citinf)  Shii)ton  v.  Thornton, 
United  Ins.  Co.  9  Johns.  (N.  Y.)  18(i.  !)  Ad.  &  K.  314,  336,  337,  8  L.  J.  Q. 
fenti.sylrania. — Armroyd   v.  Union  P>.  73,  1  P.  &  D.  216,  48  K.  K.  507; 
Ins    Co    3  Binn.   (Pa.)  437.  Matthews  v.  Gibbs,  30  L.  J.  Q.  B,  55, 
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§  2837.  Proximate,  etc.,  cause:  effect  of  qualifying  or  enlarging 
words. — The  rule  as  to  proximate  and  remote  cause  may  be 
changed  by  the  insertion  in  the  policy  of  qualifying  or  enlarging 
words.  Thus,  although  an  injury  may  not  be  the  proximate  cause 
of  death,  yet  death  may  so  far  ensue  as  the  natural,  reasonable  con- 
sequences of  an  injury  as  to  he  death  ''from  the  effects  of  such  in- 
jury," where  the  chain  of  circumstances  lead  naturally  from  tlie 
injury  to  the  death,  as  where  by  accident  the  assured  was  confined 
to  his  bed,  and  owing  to  the  severe  pain  he  became  restless  and  could 
not  bear  heavy  or  warm  clothing,  and  was  reduced  to  such  a  de- 
bility that  pneumonia  set  in,  from  which  he  died.-^^  So  the  words 
"consequences  resulting  therefrom,"  used  in  an  insurance  against 
losses  from  the  "derangement  or  breaking  of  the  engine  or  ma- 
chinery," mean  an  immediate  or  proximate,  but  not  a  remote,  con- 
sequence.^^  So  the  "causes"  referred  to  in  a  polic}^  insuring  against 
injuries  sustained  by  accident  "independent  of  all  other  causes," 
are  the  proximate  or  direct,  not  the  remote,  causes  of  death. ^  And 
in  an  accident  risk  against  loss  of  time  from  bodily  injuries  which 
"independently  of  all  other  causes  immediately,  wholly,  and  con- 
tinuously" disable  assured,  etc.,  the  words,  "independently  of  all 
other  causes"  preceding  the  word  "immediately"  make  the  latter 
a  word  of  time,  and  not  of  cause  and  effect,  and  in  this  respect  is 
distinguished  from  the  words  "reasonable  time,"  if  these  words  had 
been  used.^  It  is  held  in  Massachusetts  that  where  the  policy  in- 
sured against  bodily  injuries,  effected  directly  and  independently 
of  all  other  causes,  through  external,  violent  and  accidental  means, 
and  assured  while  delirious  from  typhoid  fever  was  left  alone  mo- 
mentarily in  a  room  with  a  single  window,  and  was  shortly  there- 
after found  unconscious  upon  the  ground  with  severe  injuries, 
which  probably  would  have  caused  his  death  irrespective  of  the 

7  Jnr.  (N.  S.)  ISO,  3  L.  T.  551,  9  W.  262;    Dodge   v.    Union    Ins.    Co.   17 

R.  200;  Rosetto  v.  Gurney,  11  Com.  Mass.  471,  476,  per  Wilde,  J. 
B    176,  188,  20  L.  J.  C.  P.  257,  15        ^^  Isitt  v.   Railway  Passenger   As- 

Jur.  1177,  17  L.  T.   (0.  S.)   242,  87  sur.  Co.  58  L.  J.  Q.  B.  191,  L.  R.  22 

R.  R.  629;  Baillie  v.  Moudigliani,  1  Q.  B.  D.  504,  60  L.  T.  297,  37  W.  R. 

Park  on  Ins.  116.     Under  Mr.  Phil-  477. 

lip.s'  rule  the  insurer  is  liable  as  to       ^o  Orient  Mutual  Ins.  Co.  v.  Adams, 

such  increased  freight,  on  the  ground  123  U.  S.  67,  31  L.  ed.  63,  8  Sup.  Ct. 

that  the  payment  of  such  exces.s  pre-  68. 

vents  a  total  loss  of  the  cargo  by  loss        ^  Fetter  v.  Fidelity  &  Casualty  Co. 

of  the  voyage,  and  therefore  an  ex-  174  Mo.  256,  61  L.R.A.  459,  97  Am. 

pense    neeessarilv    or    properly    in-  St.  Rep.  560,  73  S.  W.  592. 
curred  to  avoid  or  diminish  the  peril:        2  ^yiHiams    v.     Preferred     Mutual 

1  Phillips  on  Ins.   (3d  ed.)   678,  sec.  Accident  Assoc.  91  Ga.  698,  23  Ins. 

li:}8,  reiving  upon  Mumford  v.  Com-  L.  J.  75,  17  S.  E.  982.     See  §§  3031 

merciai   Ins.   Co.   5   Johns.    (N.   Y.)  et  seq.  herein. 
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fever,  a  verdict  for  recovery  was  affirmed.  The  court,  per  I\U2;,il;,, 
C,  J.,  said:  "'The  language  of  this  contract,  to  the  effect  that  the 
'accidental  means'  must  have  operated  "independently  of  all  other 
causes'  to  produce  the  death,  does  not  change  the  general  rule  of 
law,  that  the  proximate  and  not  a  remote  cause  is  the  one  to  which 
the  law  looks.  Many  instances  are  found  where  two  equally  domi- 
nant causes  co-operate  or  concur  in  producing  a  result.  The  very 
lumierous  cases  arising  out  of  joint  or  simultaneous  torts  are  il- 
lustrations. Two  or  more  causes,  each  proximate  in  character  and 
only  one  of  which  is  accidental,  may  co-operate  in  producing  an 
injury.  In  such  cases  the  limiting  language  of  the  policy  would 
apply. 

"(3)  The  present  policy  does  not  stipulate  that  there  shall  be  no 
recovery,  if  any  other  circumstance  than  the  accident,  directly  or 
indirectly,  wholly  or  in  i:)art,  proximately  or  remotely,  contribute 
to  the  injur}',  as  do  some  insurance  contracts  which  have  come  be- 
fore the  courts.  The  policy  in  the  case  at  bar  does  not  go  so  far 
as  to  require  the  court  to  search  beyond  the  active,  efficient,  procur- 
ing cause  to  a  cause  of  a  cause.  When  one  single  predominating 
agency  is  disclosed,  directly  producing  as  a  natural  and  probal)le 
result  the  injury,  which  is  accidental,  and  which  operates  inde- 
pendently of  other  like  causes,  then  the  effectual  means  required  by 
the  policy  have  been  found.  This  contract  does  not  require  ;i 
further  and  nicer  analysis  to  ascertain  whether  in  the  chain  of 
causation  another  source  less  demonstrative  and  more  attenuated 
in  its  effect  or  more  ulterior  in  its  origin  may  be  found  Avhich  may 
more  indirectly  have  a  causal  connection  with  injury.^ 

"The  single  operating  proximate  cause,  therefore,  might  have 
been  found  to  be  the  fall  and  not  the  fever.*  This  being  a  fact,  and 
there  being  some  supporting  evidence,  the  finding  of  the  trial  judge 
will  not  be  disturbed."  *  And  again,  where  the  words  ''indepen- 
dently of  all  other  causes  immediately  and  wholly  disable"  were 
used  in  an  accident  policy  insuring  against  loss  of  time  resulting 

'  Citing  Freeman  v.  Mercantile  Ac-  Isitt  v.  Railway  Pas.sengers  Assur- 
cident  Assoc.  156  Ma,ss.  351,  17  ance  Co.  22  Q.  B.  D.  504;  Continen- 
L.R.A.  753,  30  N.  E.  1013;  Daniels  tal  Casualty  Co.  v.  Lloyd,  165  Ind. 
V.  New  York,  New  Haven  &  Hart-  52,  59,  73  N.  E.  824;  Modern  Wood- 
ford R.  R.  183  Mass.  3i)3,  ()2  L.R.A.  man  Accident  Assoc,  v.  Sliyrock,  54 
751,  67  N.  E.  424.  See  Newton  v.  Neb.  250,  39  L.R.A.  826,  74  N.  W. 
Worcester,  174  Mass.  181,  187,  54  607;  Fetter  v.  Fidelity  &  Casualty 
N.  E.  521.  Co.  174  Mo.  256,  61  L.R.A.  45!»,  97 

*  C'iling  Accident  Ins.  Co.  v.  Cran-  Am.  St.  Rep.  560,  73  S.  W.  592. 
dall,  120  U.  S.  527,  30  L.  ed.  740,  7        ^  Boliaker    v.    Travelers'    Ins.    Co. 

Sup.    Ct.    685;    Scheffer   v.    Railroad  215  Mass.  32,  46  L.R.A. (N.S.)  543n, 

Co.  105  U.  S.  249,  26  L.  ed.  1070;  102  N.  E.  342,  42  Ins.  L.  J.  1366. 
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i'wna  IxKiily  injury  tliroui>,li  external,  violent,  and  accidental  means, 
it  is  held  (hat  the  word  ''inniiediately"  does  not  mean  ''proximate- 
ly" in  the  sense  of  causation,  hut  expresses  proximity  of  time  with 
the  injury,  and  is  used  in  the  sense  of  "presently,  without  lapse  of 
time  or  material  delay,"  ^    Again,  a  death  results  ''proximately  and 
solely  from  accidental  cause,"  within  the  meaning  of  these  words 
as  used  in  an  accident  policy,  where  the  assured  accidentally  fell, 
sustained  an  abrasion  of  the  skin  through  which  bacteria  entered, 
causing  blood  poisoning,  from  which  he  died,'     So  the  word  "sec- 
ondary" in  a  policy  may,  it  is  held,  qualify  the  rule  as  to  proximate 
cause  in  accident  risks  exceitting  "disease  or  secondary  cause  or 
causes  arising  under  the  system.'"  ^  So  where  an  injury  is  inflicted 
by  insured  on  his  leg  with  his  thumb  nail  followed  by  inflammation, 
erysipelas,  septica3mia,  septic  pneumonia,  and  death,  said  injury  is 
the  "direct  and  sole  cause"  of  death,  and  the  erysipelas,  etc.,  are  dif- 
I'crent  stages  of  development  of  the  septic  condition,  and  do  not 
constitute  "any  intervening  cause."'  ^     In  another  case  a  steam- 
boat on  which  were  goods  insured  against  "immediate  loss  by  fire" 
came  into  collision  with  another  steamboat.     A  lire  caused  thereby 
at  once  broke  out,  and  the  vessel  subsequently  sank  with  the  goods 
before  they  were  touched  b}^  the  fire,  and  it  was  held  that  if  the 
damage  to  the  goods  could  have  been  avoided  but  for  the  interven- 
tion of  the  fire,  that  was  the  immediate  cause  of  the  loss,  and  the 
suit  was  maintainalile  on  the  policy.^"     So  it  has  been  held  that 
"direct  loss  or  damage"  by  lire  means  "immediate"  or  "proximate" 
as  distinguished  from  "remote."  ^^     And  where  the  furniture  and 
fittings  of  an  '"ice  cream  parlour"  were  insured  against  "direct  loss 
or  damage  l)y  fire"  and  the  ice  cream  fountain  and  accessories  and 
the  carbonator  and  motor  were  also  covered  within  the  policy,  but 
the  fire  did  not  spread  above  the  floor  of  the  "parlour"  and  in  order 
!()  confine  it  below,  the  ])ipe  and  furnace  and  door  were  taken  off 
with  the  result  that  the  water  froze  in  tlie  pipes  and  plumbing  fix- 
tures of  the  fountain  and  carbonator,  the  loss  was  held  the  im- 
mediate consequences  of  fire  and  recoverable  as  "the  direct  loss  or 

6  Merrill  v    Travelers'  Ins.  Co.  01        1°  Xow    York    &    l^oston    Dispatch 
Wis    S-^0    33''    li-l    N     W.   1030,  i»er    Express  Co.   v.   Traders'  &  Mechai)- 

Pmneyr'j.  '  i^'^'  !"«•  ^«-  ^^-  ^^^'"-  ^'^' '  ^'^  ^'^™- 

'Gary  v.   Preferred  Accident  Ins.  Kep.  440. 
Co     127    Wis     (i7.    5    L.R.A.(N.S.)         ^  Ermenlraut     v.    Girard    1  ire  j^' 

•f?(in    11.1  Aui    St    t^ei..  !)97,  l<l(i  N.  Marine    Ins.    Co.    03    Mum.    30.),    ob 

WW)  Am.  St.  Rep.  481,  30  L.R.A.  34(i,  (i5 

8  Smith  V.  Accident  Ins.  Co.  5  L.  X.    W.   635;    <^'«li^»'"i'l^i;\'^-    ^'"-   :j- 

R    Fx    30'^    3M  L    J    Ex    211,  22  L.  Union  Compress  to.  i65  v.  ^.  do<, 

T\"  861,  18"w.'r.'i107.  -3  L.  ed.  730,  10  Sup.  Ct.  365. 

^Mardcrf  v.  xVtcident  Co.    (1!I03) 

1  K.  B.  584. 
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damage  by  fire."  ^^*  Again,  in  case  of  an  exemption  of  liability  for 
"loss  caused  directly  or  indirectly  ...  by  or<ler  of  any 
civil  authority,"  the  word  ''indirectly"  is  not  limited  m  its  ap- 
plication, but  the  clause  covers  a  loss  by  fire  where  the  preponderat- 
ing or  producing  cause  of  said  fire  is  an  order  of  the  l)oard  of  health 
directing  fumigation  of  a  house  in  which  a  person  had  died  of  small- 
pox. "The  civil  authority  put  its  own  agency  into  operation,  and 
the  fire  was  the  indirect  result.  There  was  no  intervening  cause, 
the  proximate  cause  is  the  efficient  cause,  the  one  which  put*  the 
other  causes  into  motion.'"  ^^ 

§  2837a.  Proximate  cause:  accidental  death:  "not  the  result  of 
assured's  own  vicious  conduct :  "  assault. — Where  the  policy  pro- 
vides that  accidental  death  shall  be  construed  to  be  either  sudden, 
violent  death  from  external  causes  not  the  result  of  insured's  own 
vicious  conduct,  or,  death,  within  a  specified  time,  from  injuries 
received  by  accident  alone,  and  assured  shoots  a  ])olice  ofiicer  and 
runs,  but  is  shot  and  killed  by  said  officer,  the  question  of  proxi- 
mate cause  turns  upon  the  point  whether  said  officer's  act  Avas  done 
for  the  purpose  of  revenge,  or  in  pursuance  of  his  duty  in  making 
an  arrest;  if  the  former,  then  death  is  not  the  dii'ect  and  proxi- 
mate result  of  insured's  own  vicious  conduct  and  insurer  is  liable: 
if  the  latter,  and  the  officer's  act  of  shooting  was  necessary  because 
insured  could  not  otherwise  be  taken,  then  said  death  was  the  direct 
and  proximate  result  of  insured's  own  vicious  conduct.  The  court, 
per  Hollister,  D.  J.,  said:  "If  the  exemption  in  this  policy  had 
been  for  accidental  death  resulting  from  the  negligence  of  the  in- 
sured, and  it  appeared  on  the  trial  that  while  he  was  negligent,  yet 
the  proximate  cause  of  his  injury,  as  recognized  in  the  law,  was 
Uie  negligence  of  another,  it  could  not  be  successfully  claimed  that 
ihe  injury  to  the  insured  resulted  from  his  own  negligence.  There 
must  be  proximation,  such  as  the  law  recognizes,  between  cause  and 
elfect  (or  result)  before  a  given  effect,  or  result,  may  be  ascribed  to 
that  cause.  The  defendant  recognizes  that  the  'result"  the  parties 
to  the  contract  had  in  mind  has  the  same  meaning  the  law  would 
give  it,  for  in  the  plea  it  is  averred  that  Moseley  lost  his  life  'as  the 
direct  and  proximate  re^sult  of  his  own  vicious  conduct.' 
Manifestly,  if  the  killing  is  the  lawful  act  of  the  one  who  does  it, 

^**  Drumbolus  v.  Home  Ins.  Co.  .^7  (N.S.)  1155  (annotated  on  scope  and 

Ont.   L.  Rej).  4G5.     But  see  Cannon  effect  of  provision  exenijiting  insurer 

V.  Plnenix  Ins.   Co.  110  Ga.  563.  78  from     loss    caused    l)y    military    or 

Am.  St.  Rep.  124,  35  S.  E.  775,  29  usurped  power  or  order  of  civil  au- 

Ins.   L.  .J.   1023.  tliority,  etc.),  113  Pae.  259,  40  Ins. 

^^  Iloeking'  v.  British  America  As-  L.  J.  799. 
sur.    Co.    62    Wash.    73,    36   L.R.A. 
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the  result  eaunot  be  ascribed  to  liim  as  the  guilty  cause  of  it;  and  it 
is  equall.y  true  that  if  the  death  results  from  the  unlawful  conduct 
of  the  slayer  which  was  not  the  natural  and  reasonably  to  be  ex- 
pected consequence  of  the  conduct  of  the  one  slain,  then  the  slayer's 
vicious  conduct  is  the  guilty  cause,  and  not  the  conduct  of  him  who 
is  slain,  whatever  it  may  have  been. 

''The  line,  then,  must  be  drawn  where  the  law  draws  it,  and  the 
resulting  death  must  l)e  ascribed  to  its  cause  in  law,  and  not  to  a 
cause  which  in  itself  and  of  itself  does  not  proximately  lead  to  the 
fatal  result,  and  is  only  a  condition  under  which  that  result  hap- 
pened, 

'•While  no  case  has  been  cited  involving  a  clause  just  like  the 
one  in  question,  yet  there  are  a  number  of  cases  in  which  the 
agreement  was  that  the  policy  was  void  if  (in  substance)  the  in- 
sured should  die  in  the  known  violation  of  any  law,  or  in  conse- 
quence of  any  unlawful  act.  The  clauses  vary  in  language,  but 
those  two  are  illustrative  of  the  others, 

'•in  these  cases  the  courts  were  dealing  with  cause  and  effect,  as 
we  are  here :  in  all  of  them  they  were  construing  contracts  in  order 
to  ascertain  the  meaning  of  the  parties;  in  all  of  them  they  were 
of  opinion  that  'result'  means  'proximate  result,'  as  the  law  would 
dePme  it,  and  in  all  of  them,  when  the  insured  has  lost  his  life,  no 
matter  how  heinous  his  initial  conduct  may  have  been,  through 
the  crime  of  the  slayer,  the  resulting  death  w^as  ascribed  to  the 
unlawful  conduct  of  the  slayer  as  its  proximate  cause,  and  the 
Ijeneficiaries  in  the  policies  were  permitted  to  recover." 

The  court  then  considers  an  Arkansas  case,  ^^  where  there  was 
an  assault  and  the  aggressor  was  killed  and  quotes  therefrom,  as 
to  the  proximate  cause  of  the  death  as  follows:  "  'There  must  be 
a  line  drawn  somewhere  between  consequences  proximately,  and 
those  remotely,  flowing  from  an  unlawful  assault;  and  the  safe 
i)lace  to  draw  that  line  is  wdiere  the  law  draws  the  line  of  lawful 
resistence  to  the  unlaAvful  assault.' 

'"And  then  he  proceeds  to  say  that  Bradley  was  fleeing  from  the 
conflict,  and  received  his  wound  in  the  back  wdiile  escaping,  and 
that  Morscheimer  was  not  legally  justified  in  taking  Bradley's  life 
under  those  circumstances. 

'•  •Therefore,  the  first  violation  of  the  law  by  Bradley  was  not 
the  proximate  cause  of  his  death,  but  the  subsequent  unlawful  act 
of  Morscheimef  in  shooting  his  retreating  assailant  was  the  proxi- 
mate cause.'  " 

"  Supreme     Lodge     Knio-lits     of   .3  Am.  &  Ens:.  Ann.  Cas.  872,  83  S. 
Pvthias  V.  Bradlev,  73  Ark.  '274,  27(i.    W.  1055,  1056. 
tj7  L.R.A.  270,  108  Am.  St.  Rep.  38, 
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The  court  also  quotes  from  a  Georgia  case/*  which  holds  that  the 
liability  of  insurer  is  not  discharged;  "  'unless  the  violation  of  the 
law  consisted  in  an  ac4:  of  Avhich  the  death  of  the  insured  was  the 
reasonable  and  legitimate  consequence.  .  .  .  But  there  must 
be  something  in  the  act  itself,  independent  of  other  circumstances, 
which  makes  the  death  the  reasonable  consequence'  "  and  accord- 
ingly concludes  as  first  above  stated. ^^ 

§  2838.  Negligence:  proximate  and  remote  cause:  marine  risks. — 
The  object  of  insurance  is  to  grant  indemnity  against  certain  perils 
which  the  assurer  assumes.  The  proximate  cause  of  loss  is  alone 
to  be  considered,  and  not  the  remote  cause.  So  that  it  is  now  well- 
settled  law  in  marine  insurances  that  where  the  polic}^  does  not  pro- 
vide otherwise,  if  the  proximate  cause  of  the  loss  is  a  peril  insured 
against,  the  fact  that  the  loss  is  remotely  ascribable  to  the  negli- 
gence of  the  master  or  mariners  of  the  vessel,  or  of  their  other 
officers  or  employees,  or  by  the  want  of  judgment  or  skill  in  the 
master,  a  competent  master  having  been  provided,  there  being  no 
fraud  or  design  nor  acts  amounting  to  barratry,  constitutes  no 
defense  to  the  underwriter,  whether  the  policy  does  or  does  not 

^*  Supreme     Lodge     Knigfits     of  Cas.    No.    13,236;    Dunliam    v.    New 

Pvthias  v.    Crensliaw,   129   Ga.   195,  Engfand  Marine  Ins.  Co.  1  Low.  (U. 

200,  201,  13L.R.A.(N.S.)  258  (anno-  S.  C.  C.)  253,  Fed.  Cas.  No.  4,152; 

rated     on    necessity    that    assured's  Williams  v.  Suffolk  Ins.  Co.  3  Sura, 

deatli   be   reasonable   and   legitimate  (U.    S.    C.    C.)    270,   Fed.    Cas.   No. 

conseqvience   of   violation   of  law   in  37,738;  New  Orleans  &  N.  Packet  & 

order  to  relieve  insurer),  121  Am.  St.  Navigation   Co.  v.  Louisville  Under- 

Rep.  216,  12  Am.  &  Eng.  Ann.  Cas.  writers,     45     Fed.     370;     Earnmoor 

307,  58  S.  E.  628.  Steam   Ship   Co.   v.   Union   Ins.   Co. 

iSRaihvav  Mail  Assoc,  v.  Moselev,  (D.  C.)  44  Fed.  374. 

211  Fed.  1,"127  C.  C.  A.  427,  43  Ins.  F/or/f?fl .—Schultz    v.    Pacific    Ins. 

L.  J.  807.     See  §§  2606  et  seq.,  2619  Co.  14  Fla.  73. 

et  seq.  herein.  Illwois. — National  Ins.  ('  ;.  v.  Web- 

16  United   States.— Union   Ins.    Co.  ster,  83  111.  470. 

v.   Smitli,   124  U.   S.  105,  31   L.   ed.  Kentucky. — Louisville     Underwrit- 

497.  8  Sup.  Ct.  534,  and  cases  427;  ers  v.  Pence,  93  Ky.  96,  40  Am.  St. 

Orient   Mutual    Ins.    Co.   v.    Adams,  Rep.  176,   19   S.  W.  10,   14  Ky.  L. 

123  U.  S.  67,  31  L.  ed.  63,  8  Sup.  Ct.  Rep.  21 ;  Fireman's  Ins.  Co.  v.  Pow- 

68;   Phopnix  In.s.   Co.  v.  Erie  &  W.  ell,  13  B.  Mon.  (.52  Ky.)  311. 

Transportation   Co.   117   U.    S.    312,  Maryland. — Western  Assur.  Co.  v. 

::25,  29  L.  ed.  873;  General  Mutual  Chesapeake  Lighterage  &  Towihg  Co. 

Ins.   Co.  V.   Sherwood,  14  How.   (55  105  .Aid.  232,  11  Ann.  Cas.  956,  65 

U.  S.)  351,  14  L.  ed.  452;  Waters  v.  Atl.  637;  IVFerchants'  Mutual  Ins.  Co. 

Merchants'  Louisville  Ins.  Co.  11  Pot.  v.  Butler,  20  Md.  41:  Georgia  Ins.  & 

(36  U.  S.)  213,  224,  9  L.  ed.  69,  alTg  Trust  Co.  v.  Dawson,  2  Gill    (Md.) 

1  McLean    (U.   S.   C.  C.)    275,  Fed.  365. 

Cas.  No.  17,266;  Patap.sco  Ins.  Co.  v.  Massachusetts. — Starbuck    v.    New 

Coulter,  3  Pet.   (28  U.  S.)    222,  237,  England  Marine  Ins.  Co.  19  Pick.  (36 

7  L.  ed.  659;  Sperrv  V.  Delaware  Ins.  Mass.)    198;    EUcry  v.  New  England 

Co.  2  Wa-sh.  (U.  S'.  C.  C.)  243,  ihn].  Ins.  Co.  8  Pick.  (25  Mass.)  14;  Cleve- 
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specify  llie  risk  of  bai'ratry.'^^    This  rule  has,  howcxor.  never  been 
extended  to  the  case  of  a  vohintary  deviation. 

§  2838a.  Same  subject:  opinions  of  courts. — This  rule  has  been 
variously  expressed;  thus,  it  is  held  tliat  the  insurance  is  not  de- 
feated by  the  mere  fact  that  the  loss  might  have  been  avoided  l>y 
the  exercise  of  proper  care  on  the  part  of  those  in  charge  of  the 
vessel  at  the  time,"  It  is  declared  by  Gibson,  C.  J,,  again,  that 
"The  court  properly  said  in  effect  that  the  misconduct  of  the  master, 
unless  affected  by  fraud  or  design,  would  not  defeat  a  recovery  on 
the  policy,  .  .  .  'Public  policy  requires  no  more  than  that  a 
man  be  not  suffered  to  insure  against  his  own  knavery,  which  is 
not  to  be  protected  or  encouraged  by  any  means;  for  though  the 
maxim  respondeat  superior  is  applicable  to  the  responsibility  of  a 
master  for  the  acts  of  his  servants,  yet  the  insured,  so  long  as  he 
acts  with  fidelity,  is  answerable  neither  for  the  acts  of  his  servants 

land  V.  Union  Ins.  Co.  8  Mass.  308,        Wisconsin.   —  IMerr-hants'    Mutual 

substantially   overruled   in  Nelson  v.  Ins.  Co.  v.  Sweet,  6  Wis.  670. 
Suffolk  Ins".  Co.  8  Cusli.   (62  Mass.)        England.— Trinder,     Anderson     & 

477,  496,  54  Am.  Dee.  776.  Co.  v.  Thames  &  Mersey  Marine  Ins. 

Mississippi.— Crescent  Ins.   Co.  v.  Co.  [1898]  2  Q.  B.  D.  L.  R.  114,  67 

Vicksburg  Y.  &  S.  R.  Packet  Co.  69  L.  J.  Q.  B.  666,  78  L.  T.  485,  46  W. 

Miss.  208,  30  Am.  St.  Rep.  537,  13  R.  561,  8  Asp.  M.    C.   373,  3   Com. 

So.  254;  Natchez  Ins.  Co.  v.  Stanton,  Cas.  123;  Bishop  v.  Pentland,  7  Barn. 

2   Smedes  &  M.    (10  Miss.)    340,  41  &  C.  214,  219,  1  Moore  &  R.  49,  6  L. 

Am.  Dec.  592.  J.    (0.   S.)    K.  B.  6,  31  R.  R.  177; 

il/?:sso?<n.— St.    Louis    Ins.    Co.    v.  Smith  v.  Scott,  4  Taunt.  125,  126,  13 

Glasgow,  8  Mo.  713,  4  Am.  Dec.  661.  R.    R.   568;   Redman   v.   Wilson,   14 

New    TorA-.— Mathews   v.    Howard  Meos.  &  W.  476,  14  L.  J.  Ex.  333,  9 

Ins.  Co.  11  N.  Y.  9,  revV  13  Barb.  Jur.    714,    69   R.    R.   740;    Shore   v. 

234,  overruling  Grim  v.  Phoenix  Ins.  Boentall,  7  Barn.  &  C.  798n,  31  R.  R. 

Co.  13  Johns.  (N.  Y.)  451;  Champ-  :]02n;  Busk  v.  Roval  Exch.  Assur.  Co. 

lin  V.  Railway  Assur.  Co.  6  Lans.  (N.  2  Barn.  &  Aid.  73,  20  R.  R.  350n,  14 

Y.)   71.  Eng.  Rul.   Cas.   332;   West  India  & 

Ohio. — Enterprise  Ins.  Co.  v.  Par-  Panama   Teleiirapli    Co.   v.    Home   vt 

isot,  35  Ohio  St.  35,  35  Am.  Rep.  589;  Colonial  Marine  Ins.  Co.  6  Q.  B.  D. 

Germania  Life  Ins.  Co.  v.  Sherlock,  51,  61,  50  L.  J.  Q.  B.  41,  43  L.  T. 

25  Ohio  St.  33,  1  Wkly.  Law  Bui.  26,  420,  29  W.  R.  92,  4  Asp.  M.  C.  341: 

7  Ohio  Dec.  17;  Perrin  v.  Protection  Carruthers  v.  Grav,  3  Camp.  142,  15 

Ins.  Co.  11  Ohio,  147,  38  Am.  Dec.  East,  35,  31  R.   R.   658n;   Dixon  v. 

728,  oven-uling  Lodwicks  v.  Ohio  Ins.  Sadler,  8  Mees.  &  W.  895,  9  L.  J.  Ex. 

Co.  5  Ohio,  433;  Fulton  v.  Lancaster  48,  11  L.  J.  Ex.  435,  52  R.  R.  774, 

Ins.  Co.  7  Ohio,  5,  pt.  2.  784,  aff'g  5  Mees.  &  W.  405,  14  Eng. 

Pemisylvania. — Phoenix    Fire    Ins.  Rul.  Cas.  58;  Walker  v.  Maitland,  5 

Co.  v.  Cochran,  51  Pa.  St.  143;  Peters  Barn.  &  Aid.  17],  24  R.  R.  320.   And 

V.  Phoenix  Ins.  Co.  3  Serg.  &  R.  (Pa.)  see  Citizens'  Co.  v.  Marsh,  41  Pa.  Sr. 

25;    American   Ins.   Co.   v.   Tnsley,   7  286. 
Pa.  St.  223,  47  Am.  Dec.  509.   "  ^^  Enterprise   Ins.    Co.   v.    Parisot, 

South   Carolina. — Hume,    Small   &  35  Ohio,  35,  35  Am.  Rep.  589. 
Co.    v.    Providence-Washington    Ins. 
Co.  23  S.  C.  190. 
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nor  for  himself.'  "*  "  Again,  it  is  asserted  by  the  Federal  Supreme 
Court  that  a  loss,  the  proximate  cause  of  which  was  a  peril  in- 
jured against,  is  within  the  protection  of  a  marine  policy,  notwith- 
standing it  may  have  been  occasioned  remotely  by  the  negligence 
of  the  master  and  mariners.^^  jMr.  Justice  Story  says:  "If  we  look- 
is  Orient  Mutual  Ins.  Co.  v.  Adams,  ter  v.  Suffolk  Ins.  Co.  2  Sumu.  197, 
123  U.  S.  67,  31  L.  ed.  63,  8  Sup.  Ct.  200,  Fed.  Cas.  No.  11,339;  Levi  v. 
68,  citinq  American  Ins.  Co.  v.  Ins-  New  Orlean.s  Mutual  Ins.  Co.  2 
ley,  7  Pa.  St.  223,  229.  47  Am.  Dee.  Woods,  63,  66,  Fed.  Cas.  No.  8,290; 
-,Q9_  Hale  v.  Washington  Ins.  Co.  2  Storj', 

19  Orient  Mutual  Ins.  Co.  v.  Adams,  176,  184,  Fed.  Cas.  No.  5,916. 
123  U.  S.  67,  31  L.  ed.  63,  8  Sup.  Ct.  C«///orHm.— Stephens  v.  Southern 
68,  per  Mr.  .Justice  Harlan;  Waters  Pacific  Co.  109  Cal.  86,  94,  29  L.R.A. 
V.  Merchants  Louisville  Ins.  Co.  11  755,  50  Am.  St.  Rep.  17,  41  Pac.  783; 
Pet  (36  U  S.)  213,  9  L.  ed.  691;  Rankin  v.  Amazon  Ins.  Co.  89  Cal. 
Patapsco  Ins.  Co.  v.  Coulter,  3  Pet.  203,  210,  23  Am.  St.  Rep.  460,  26 
r28  U.  S.)  222,  7  L.  ed.  659.  Pac.  872. 

Cited  in  :  United  States.— CaVifor-  Illnwts.—'NahormX  Ins.  Co.  v.  AA  eb- 
nia  Ins.  Co.  v.  Union  Compress  Co.  ster,  83  111.  470,  4/2. 
133  U.  S.  387,  415,  33  L.  ed.  730,  738,  I ndian-a. —Behler  v.  German  Mu- 
10  Sup.  Ct.  365;  Liverpool  &  Great  tual  Fire  Ins.  Co.  68  Ind.  347,  353. 
Western  Steam  Co.  v.  Phenix  Ins.  Kentuckij. — Louisville  Ins.  Co.  v. 
("o.  129  U.  S.  397.  438,  32  L.  ed.  788,  Monarch,  99  Ky.  578,  592,  36  S.  W. 
791  9  Sup  Ct.  469;  Orient  Mutual  563;  Fireman's  Ins.  Co.  v.  Powell,  13 
Ins.'  Co.  v.  Adams,  123  U.  S.  67,  73,  B.  Mon.  311,  319. 
31  L.  ed.  66,  8  Sup.  Ct.  68;  Phoenix  Louisiana.— Lapene  v.  New  York 
Ins  Co.  V  Erie  k  Western  Transpor-  Sun  Mutual  Ins.  Co.  8  La.  Ann.  1, 
ration  Co.  117 'U.  S.  312,  323,  29  L.  31,  58  Am.  Dec.  668;  McDowell  v. 
ed.  873,  879,  6  Sup.  Ct.  750;  New  General  IMutual  Ins.  Co.  7  La.  Ann. 
.Te'r.sey  Steam  Navi<ration  Co.  v.  Mer-  684,  691,  56  Am.  Dee.  619;  Hender- 
chants'  Bank,  6  How.  (47  U.  S.)  344,  son  v.  Western  Marine  &  Fire  Ins. 
429,  12  L.  ed.  502;  Waters  v.  Mer-  Co.  10  Rob.  164,  166. 
r-hants'"  Louisville  Ins.  Co.  11  Pet.  MaiHC— Hutehins  v.  Ford,  82  :\re. 
(36  U.  S.)  213,  224,  9  L.  ed.  691,  696;  363,  371,  19  Atl.  832. 
Columbia  Ins.  Co.  v.  Lawrence,  10  Mar i/land.— Georgia  Insurance  & 
Pet.  (35  U.  S.)  507,  517,  9  L.  ed.  512,  Trust  Co.  v.  Dawson,  2  Gill.  365,  370. 
517;  Northwestern  Transportation  Massachusetts. — Parkhurst  v.  Glou- 
Co  V  Boston  :\Iarine  Ins.  Co.  41  Fed.  cester  Mutual  Fishing  Ins.  Co.  100 
79.3,  797;  The  Ontario,  37  Fed.  220,  Mas.s.  301,  304,  97  Am.  Dec.  100,  1 
■>-''5-  Richelieu  &  Ontario  Navigation  Am.  Rep.  105;  Nelson  v.  Suffolk  Ins. 
To.  V.  Boston  Marine  Ins.  Co.  26  Fed.  Co.  8  Cush.  (62  Mass.)  477,  496,  54 
596  603;  Moores  v.  Louisville  Un-  Am.  Dec.  770;  Lawton  v.  Sun  Mutual 
derwriters,  14  Fed.  226,  2.35;  Wil-  Ins.  Co.  2  Cush.  (56  Mass.)  500,  512; 
liam«?  V  Suffolk  Ins.  Co.  3  Sum.  270,  Copeland  v.  New  England  Marine 
■J76,  Fed.  Cas.  No.  17,7.38;  AVilliams  Ins.  Co.  2  Mete.  (43  Mass.)  433,  450. 
v.  New  England  Mutual  Marine  Ins.  Missouri.— Kansas  City,  Memphis 
('...  3  Cliff!  244,  248,  Fed.  Cas.  No.  &  Birmingham  Ry.  Co.  v.  Southern 
17  731;  Waters  v.  .Merchants'  Louis-  Rv.  News  Co.  151  Mo.  373,  386,  45 
^ilIe  Ins.  Co.  1  McUan,  275,  280,  Fed.  L.R.A.  384,  74  Am.  St.  Rep.  545,  52 
Clas.  No.  17,266 ;  Sherwood  v.  Gen-  S.  W.  205 ;  St.  Louis  Ins.  Co.  v.  Glas- 
cral  Mutual  Life  Ins.  Co.  1  Blatchf.  gow,  8  Mo.  7L3,  716,  41  Am.  Dec.  661. 
'^51,  -^55,  Fed.  Cas.  No.  12,776;  Pot-        New  Ilampsli ire.— Gove  v.   Farm- 
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to  the  question  upon  mere  principle,  without  reference  to  authority, 
it  is  difiicult  to  escape  from  the  conchision  that  a  loss  occasioned  by 
a  peril  insured  against  is  a  loss  within  a  marine  policy,  unless  there 
be  some  other  language  in  it  which  repels  that  conclusion.  .  .  . 
There  is  nothing  unreasonable,  unjust,  or  inconsistent  with  public 
policy  in  allowing  the  insured  to  insure  himself  against  all  losses 
from  any  peril  not  occasioned  by  his  own  personal  fraud,  .  .  . 
If  negligence  of  the  master  or  crew  were  .  .  .a  good  defense, 
it  vrould  be  perfectly  competent  to  examine  on  the  trial  any  single 
transaction  on  the  whole  voyage ;  whether  there  was  due  diligence 
in  all  respects  in  twisting  or  taking  in  sail,  in  steering  the  course, 
in  trimming  the  ship,  in  selecting  the  route,  in  stopping  in  port, 
in  hastening  or  retarding  the  operations  of  the  voyage,  for  all 
these  might  be  remotely  connected  with  the  loss.  If  there  had  been 
more  diligence  or  less  diligence,  the  peril  might  have  been  avoided 
or  escaped,  or  never  encountered  at  all.  Under  such  circumstances 
the  chance  of  recovery  upon  a  policy  for  any  loss  from  any  peril 
insured  against  would  itself  be  a  risk  of  no  inconsiderable  hazard. 
In  marine  policies,  whether  containing  the  risk  of  barratry 
or  not,  a  loss  whose  proximate  cause  was  a  peril  insured  against  is 
within  the  protection  of  the  policy,  notwithstanding  it  might  have 
been  occasioned  remotely  by  the  negligence  of  the  master  and 
mariners."  ^°     Again,   Heath,   J.,   says:      "If  this  doctrine    (that 

ers'  Mutual   Fire  Ins.  Co.  48  N.  H.  lier  v.  AUeghenv  County  Mutual  Ins. 

41,  43,  2  Am.  Rep.  168,  97  Am.  Dec.  Co.  3  Pa..  St.  470,  473,^55  Am.  Dec. 

572.  6.')6;  Klopp  v.  Bernville  Live  Stock 

New  Jersey.  —  Trenton  Passenger  Ins.  Co.  1  Woodw,  Dee.   (Pa.)   450; 

Ry.  Co.  v.  Guarantors'  Liability  In-  Orient  Mutual  Ins.  Co.  v.  Adams,  44 

demnitv  Co.  60  N.  J.  L.  246,  252,  44  Pliila.  Leg.  Int.  504;  Marsh  v.  Citi- 

L.R.A."215,  37  Atl.  609.  zens  Ins.  Co.  2  Pittsb.  282,  9  Pittsb. 

New  York. — Matthews  v.  Howard  L.  J.  57. 
Ins.  Co.  11  N.  Y.  21 ;  Gates  v.  Madi-  South  Carolina. — Street  v.  Angus- 
son  County  Mutual  Ins.  Co.  5  N.  Y.  ta  Insurance  &  Banking  Co.  12  Rich. 
469,  478,  55  Am.  Dec.  360;  Hynds  y.  L.  13,  18,  75  Am.  Dec.>14. 
Schenectady  County  Mutual  Ins.  Co.  South  Dakota. — Angier  v.  Western 
16  Barb,  llo,  127;  Matthews  v.  How-  Assurance  Co.  10  S.  Dak.  82,  88,  m 
ard  Ins.  Co.  13  Barb.  234.  244.  Am.  St.  Rep.  685,  71  N.  W.  761. 

Ohio. — Perrin    v.    Protection    Ins.  Tennessee. — Stewart    v.    Tennessee 

Co.  11  Ohio,  170,  38  Am.  Dec.  728;  Marine  &  Fire  Ins.   Co.   1   Humpli. 

Western   Farmers'   Mutual   Ins.    Co.  242,  248. 

V.   Miller,  1  Handy,  333;    Taylor  v.  Wisconsin. — Karow  v.  Continental 

Secrisi,  2   Disney, '  300 ;    Sherlock  v.  Ins.  Co.  57  Wis.  56,  62,  46  Am.  Rep. 

Globe  Ins.  Co.  1  Cin.  Sup.  Ct.  Rep.  17,  15  N.  W.  27. 

193,  209.  20  ^Yaters  v.  Merchants'  Ins.  Co.  11 

Pennst/h-ania.—Movvison  v.  Davis,  Pet.  (36  U.  S.)  213,  9  L.  ed.  69,  aff'g 

20  Pa.  171,  176,  57  Am.  Dec.  695;  1  McLean    (U.   S.  C.   C.)    275,  Fed. 

American  Ins.   Co.   v.   Insley,   7  Pa.  Cas.  No.  17,266,  aff'g  as  to  the  latter 

St.  223,  229,  47  Am.  Dec.  509;  Hil-  i^art  of  the  above  quotation  the  same 
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insurers  are  not  liable  in  such  cases)  were  to  prevail,  it  might  go 
still  further,  and  it  might  be  contended  that  if  a  master  conducts 
his  ship  so  unskillfully  as  to  run  it  upon  a  rock,  that  is  not  a  peril 
of  the  sea,  but  the  peril  of  the  unskillfulness  of  the  master."  ^  It 
is  also  aseerted  that  willful  or  negligent  conduct  on  the  part  of  the 
insured  by  which  salvage  is  lost  might  discharge  the  underwriter, 
as  fraud  certainly  would.^  So  it  is  declared  that  negligence  not 
contributing  to  or  causing  the  loss  is  no  defense  to  an  action,^  and 
ordinary  negligence  of  the  ship's  master  is  no  defense.*  So  in  the 
aljsence  of  an  expr&ss  stipulation  in  the  policy  the  underwriter  is 
liable  for  losses  resulting  from  negligence  not  amounting  to  bar- 
ratry.^ And  it  is  also  declared  that  a  shipper  is  not  responsible  for 
the  negligence  and  carelessness  of  a  competent  master ;  ^  but  where 
the  master  acts  directly  under  the  assured,  it  is  held  that  insurers 
are  not  liable  for  his  neglect.' 

§  2839.  Same  subject:  cases. — Where  the  joint  of  the  mud  valve 
of  the  insured  steamer  was  out  of  order,  and  the  captain,  who  knew 
that  repairs  were  being  made,  upon  his  return  to  the  vessel  gave  his 
signal  to  let  go  without  inquiring  into  the  condition  of  the  steam, 
in  consequence  of  which,  and  there  not  being  sufficient  steam  to 
propel  the  vessel,  she  was  carried  down  the  river  and  over  the  falls 
and  sank,  it  was  held  that  no  fraud  or  design  or  willful  or  reckless 
act  of  omission  being  proven  the  insurers  were  liable.^  So  negli- 
gence in  managing  the  vessel  is  no  defense,  the  loss  being  caused 
by  the  explosion  of  the  boilers.^  And  where  the  loss  of  the  vessel 
by  worms  is  not  within  the  policy,  the  master's  negligence  or  vigil- 
ance in  making  necessary  repairs  for  the  prevention  of  loss  docs 

rule  stated  in  Cohimbian  Ins.  Co.  v.  69,  aff'g  1  IMcLean  (U.  S.  C.  C.)  275, 

Lawrence,  10  Pet.   (3.3  U.  S.)  517,  9  Fed.  Cas.  No.  17,266,  per  Story,  J. 

L.  ed.  512.  ^  Sturm    v.    Atlantic    Mutual    Ins. 

'i  Smith 'v.  Scott,  4  Taunt.  125,  126,  Co.  63  N.  Y.  77. 

13  R.  R.  568.  '  Teasdale  v.  Charleston  Ins.  Co.  2 

*  Dunham  v.  New  England  Marine  Brev.   (S.  C.)   190,  3  Am.  Dec.  705; 

Ins.  Co.  1  Low.    (U.  S.  C.  C.)    253,  Perrin  v.  Protection  Ins.  Co.  11  Ohio, 

Fed.  Cas.  No.  4,152.  147,   38    Am.    Dec.    728;    Ilimoly    v. 

3  Hume,  Small  &  Co.  v.  Providence-  Stewart,  1   Brev.    (S.  C.)    209.     See 

Washington  Ins.  Co.  23  S.  Car.  190.  §  2850  herein. 

^Eamraoor    Steam    Ship     Co.    v.  As    to    Enghsh    marine    ins.    acts, 

Union  Ins.  Co.  44  Fed.  (D.  C.)  374.  1906,  see  §  2832b  herein,  and  note. 

5  Richelieu  &  Ontario  Navigation  ^  Orient  Mutual  Ins.  Co.  v.  Ad- 
Co.  V.  Boston  Marine  Ins.  Co.  26  Fed.  ams,  123  U.  S.  67,  31  L.  ed.  63,  S 
596,  aff'd  136  U.  S.  408,  34  L.  ed.  398,  Sup.  Ct.  68. 

10  Sup.  Ct.  934;  St.  Louis  Ins.  Co.  ^  Pemn  v.  Protection  Ins.  Co.  11 

v.  Glasgow,  8  Mo.  713,  41  Am.~  Dec.  Ohio,  147,  38  Am.  Dec.  728. 

661;    Schnltz  v.   Pacific   Ins.   Co.   14  On    liability    of    insurer    for    loss 

Fla    73;   Waters  v.  Merchants'   Ins.  caused  bv  exj)losion,  see  notes  in  19 

Co.  11  Pet.  (36  U.  S.)  213,  9  L.  ed.  L.R.A.  594;  38  L.R.A.(N.S.)  474. 
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not  aid  the  iiis;urer.^°  So  a  captain  of  a'  vessel  is  not  cliargeable 
with  negligence,  where  upon  the  seizure  of  his  vessel  he  was  thrown 
into  prison,  and  on  his  release  immediately  claimed  her,  but  was 
threatened  with  death  if  he  persisted  in  so  doing.^^  And  if  a  vessel 
is  blown  over  and  bilged  through  the  negligence  of  the  superin- 
tendent of  a  marine  railway  during  an  attempt  to  haul  her  up  to 
be  repaired,  the  insurer  is  liable,  unless  the  loss  be  occasioned  by 
the  misrepresentation  of  the  shape  of  the  vessel  by  the  master  to  the 
superintendent.^'^  So  insurers  are  liable  for  damage  to  a  vessel, 
though  insured,  through  collision,  that  being  a  peril  within  the  pol- 
icy, although  the  collision  was  caused  by  the  negligence  of  the  mast- 
er and  crew  of  the  insured  vessel. ^^  And  where  the  vessel  was  frozen 
in  for  the  winter,  the  crew  being  discliarged,  and  the  mate  who  was 
left  in  charge  of  the  vessel  kindled  a  fire  on  board  and  negligently 
failed  to  extinguish  it,  l)ut  went  away  for  the  night,  and  the  vessel 
was  destroyed,  the  insurers  were  held  liable. -^^  iVnd  if  sea  damage 
may  be  ascribable  to  different  causes  with  or  without  negligence  on 
the  part  of  the  ship,  in  determining  to  which  cause  the  damage  may 
be  assigned  the  oature  and  extent  of  the  damage  may  be  a  material 
factor.^^  In  another  case,  although  a  fog  prevented  a  vessel's  seeing 
an  island  on  which  she  stranded  and  the  peril  was  caused  by  negli- 
gence or  unseaworthiness,  such  negligence  or  unseaworthiness  was 
held  the  proximate  cause  of  the  loss.^^  And  it  is  also  held  that  the 
underwriters  are  not  liable  for  the  loss  of  a  stranded  vessel,  when 
the  loss  could  have  been  avoided  by  care  and  diligence  on  the  part 
of  owner  or  his  agent."  If  the  proximate;  cause  of  loss  to  the  cargo 
is  a  peril  insured  against,  the  fact  that  plaintiff's  servants  omitted 
to  take  such  [)recautions  as  were  necessary  to  prevent  further  dam- 
ages will  not  prevent  a  recovery  of  the  necessary  damage,  in  the 
absence  of  a  stipulation  to  that  effect,  although  it  may  be  admis- 
sible in  evidence  in  reduction  of  damages.^^    Insurance  upon  goods 

10  Hazard  v.  New  England  Marine  Co.  2  Barn.  &  A.  73,  20  R.  K.  350, 
Ins.  Co.  8  Pet.  (33  U.  S.)   557,  8  L.    14  Eng.  Rul.  Cas.  332. 

ed.  1042.  1^  Matthiessen    &    Wiechers    Sugav 

11  Thompson     v.     Mississippi     Ins.    Refining-  Co.  v.  Gusi,  29  Fed.  794. 
Co.  2  La.  228,  22  Am.  Dee.  129.  ^^  Richelieu  &  Ontario  Navigation 

On  liability  of  insurer  under  policy  Co.  v.  Boston  Marine  Ins.  Co.  136  U. 

of  marine  insurance  for  losses  arising  S.  408,  10  Su}-).  Ct.  Rep.  934,  34  L. 

out  of  state  of  war,  see  note  in  5  B.  ed.  398. 

R.  C.  4.  1'' McDowell     v.     General     Mutual 

12  Ellery  v.  New  England  Ins.  Co.  Ins.  Co.  7  La.  Ann.  684,  56  Am.  Dec. 
8  Pick.   (25  Ma.ss.)   14.  '  619. 

13  Street  v.  ilugusta  Ins.  &  Bank-  On  -effect  of  voluntary  exposure  to 
ing  Co.  12  Rich.  L.  (S.  C.)  13,  75  peril,  see  note  in  1  L.R.A.(X.S.) 
Am.  Dee.  714.  1095. 

i^Busk  V.  Roval  Exchange  Assur,        i^  Savage  v.   Corn   Exchange  Fire 
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in  the  liands  of  a  carrier  covers  loss  by  his  negligence,  unless  ex- 
pressl}'  stipulated  against. ^^  Injury  to  cotton  which  is  wet  by  being 
thrown  from  the  deck  into  the  river  by  the  sudden  careening  of  a 
steambo'ht  is  a  peril  of  the  river  witliin  the  meaning  of  a  marine 
policy,  notwithstanding  the  careening  of  the  boat  may  have  re- 
sulted from  the  negligence  or  unskillfuhiess  of  those  engaged  in 
unloading  her.  To  relieve  from  liability  because  of  acts  of  the 
master  or  crew,  there  must  be  want  of  good  faith  and  honesty  of 
purpose.^" 

§  2840.  Negligence:  proximate  and  remote  cause:  fire  risks. — I;i 
fire  risks  it  is  one  of  the  oljjects  of  insuring  to  secure  indemnitj" 
against  the  consequences  of  negligence,  and,  in  the  absence  of  a 
contrary  stipulation,  if  a  loss  by  fire  is  occasioned  by  the  mere 
fault,  carelessness,  or  negligence  of  assured  or  his  servants  or  agents, 
such  negligence,  carelessness,  or  want  of  due  care  is  no  defense, 
unless  there  is  fraud  or  design  or  gross  negligence  or  mi.sconduct 
of  such  a  kind  and  degree  as  to  clearly  evidence  a  corrupt  design 
or  fraudulent  purpose  on  the  part  of  a.ssured,  or  someone  acting 
with  his  ju-ivity  or  consent,  for  the  proximate  cause  of  the  loss  is 
alone  to  be  considered.^    And  thouuli  the  carelessness  lie  that  of  an 


&    Inland     Navigation     In.s.     Co.     4 
Bosw.  (N.  Y.)  1. 

^^  Pbffnix  Ins.  Co.  v.  Erie  &  West- 
ern Transportation  Co.  117  U.  8. 
:U2,  29  L.  ed.  873,  6  Sup.  Ct.  750, 
1176,  cited  in  California  Ins.  Co.  v. 
Union  Compress  Co.  133  U.  S.  387, 
414,  33  L.  ed.  730,  737,  10  Sup.  Ct. 
.■)65;  Orient  Mutual  Ins.  Co.  v.  Ad- 
ams, 123  U.S.  67,  73,  31  L.  ed.  63, 
66,  8  Sup.  Ct.  68;  Ursula  Bright 
Steamship  Co.  v.  Amsink,  115  Fed. 
242,  245;  Eammoor  Steamship  Co. 
\'.  Union  In.s.  Co.  44  Fed.  374,  376; 
The  Ontario,  37  Fed.  220,  224.  See 
Insurance  Co.  of  North  America  v. 
Frederick  Levland  &  Co.  Ltd.  (U. 
S.  D.  C.)   171  Fed.  524. 

^°  Crescent  Ins.  Co.  v.  Vicksburg 
Y.  &  S.  R.  Packet  Co.  69  Miss. 
208,  30  Am.  St.  Rep.  537,  13  So. 
254.  See  Insurance  Co.  of  Nortli 
America  v.  Frederick  Levland  &  Co. 
Ltd.  (U.  S.  D.  C.)   171  Fed.  524. 

^  United  States. — Columbia  Ins. 
Co.  V.  Lawrence,  10  Pet.  (35  U.  S.) 
517,  9  L.  ed.  512;  Catlin  v.  Spring- 
field Fire  Ins.  Co.  1  Sum.  (U.  S.  C. 
C.)  434,  Fed.  Cas.  No.  2,522. 

40: 


Arkansas. — Beaver.s  v.  Securitv 
Mutual  Ins.  Co.  76  Ark.  595,  6  Ann. 
Cas.  585n,  90  S.  W.  13. 

Illinois. — Lycoming  Ins.  Co.  v. 
Barringer,  73" III.  230. 

Indiana. — Aurora  Fire  Ins.  Co.  v. 
.Johnson,  46  Ind.  315. 

Iowa. — Mickey  v.  Burlington  Ins. 
Co.  35  Iowa,  174,  14  Am.  Rep.  494. 

Kansas. — Kansas  Ins.  Co.  v. 
Berry,  8  Kan.  159;  Phenix  Ins.  Co. 
V.  Sullivan,  39  Kan.  149,  18  Pac. 
528. 

Kenluckij. — Bindell  v.  Kenton 
County  Assessment  Fire  Ins.  Co.  128 
Ky.  389,  17  L.R.A.(N.S.)  189,  129 
Am.  St.  Rep.  303,  108  S.  W.  325; 
Firemen's  Ins.  Co.  v.  Powell,  13  B. 
Mon.  (52  Ky.)  3n. 

Louisiana. — Wave  v.  Barataria  & 
Lafourche  Canal  Co.  15  La.  169,  170, 
35  Am.  Dec.  189;  Henderson  v. 
Western  Fire  &  Marine  Ins.  Co.  10 
Rob.   (La.)  164,  43  Am.  Dee.  176. 

Maine. — Bouchard  v.  Dirigo  ]\Iu- 
lual  Fire  Ins.  Co.  114  Afe.  361,'  96  At  I. 
244;  Williams  v.  New  England  Mu- 
tual Fire  Ins.  Co.  31  Me.  219. 

Mail/land. — Marvland     Fire     Ins. 
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employee  ^  or  of  a  servant  or  tenant,  the  insurer  is  nevertheless 
liable.  The  negligence  of  a  tenant  is  not  a  defense  to  an  action  by 
the  owner  and  landlord  on  a  policy.^  So  the  acts,  even  though 
evincing  fraud  or  design,  must  be  connected  with  the  assured.  It 
is  not  sufficient  that  they  are  the  willful  and  fraudulent  acts  of  his 
servants  or  agents,  if  the  assured  is  neither  expressly  nor  impliedly 
a  party  thereto,  and  the  acts  have  been  done  without  his  procure- 
ment, privity,  or  assent.*  So  where  loss  is  caused  by  the  mere  fault 
or  negligence  of  a  watchman  employed  by  the  insured,  and  without 


Co.  V.  Whiteforcl,  31  Md.  219,  1  Am.  Pa.    St.    143;    Citizens'    Ins.    Co.    v. 

Rep.  45.  Marsh,  1  Pa.  St.  286. 

Massachusetts. — Scripture  v.  Low-  Wisco7tsin. — Poole     v.     Milwaukee 

ell    Mutual   Fire   Ins.   Co.   10    Cusli.  Mechanics  Ins.   Co.  91  Wis.  530,  51 

(64  Mass.)    356,   57  Am.   Dec.  Ill;  Am.    St.    Rep.    919,    65    N.    W.   54; 

Johnson    v.    Berkshire    Mutual    Fire  Karow    v.    Continental    Ins.  'Co.    57 

Ins.   Co.  4  Allen   (86  Mass.)    388.  Wis.  56,  46  Am.  Rep.  17,  15  N.  W. 

Missouri. — McGannon     v.     Millers  27;  Schneider  v.  Providence  Ins.  Co. 

National   Ins.   Co.   171   Mo.   143,   94  24  Wis.  28,  1  Am.  Rep.  157. 

Am.    St.   Rep.   778,   71   S.   W.   160;  England. — Dobson      v.       Sotheby, 

Muellens  v.  Putnam  Ins.  Co.  45  Mo.  Moody  &  M.  90,  31  R.  R.  719,  per  the 

84.  court;  Midland  Counties  Ins.   Co.  v. 

New  Hamjjshire.— Gove  v.   Farm-  Smith,  6  Q.  B.  D.  561,  50  L.  J.  Q. 

ers'  Mutual  Fire  Ins.  Co.  48  N.  H.  B.  329,  45  L.  T.  411,  29  W.  R.  850, 

41,  97  Am.  Dec.  572,  2  Am.  Rep.  168;  45  J.  P.  699;  Jameson  v.  Roval  Ins. 

liuckins  V.  People's  Ins.  Co.  11  Post.  Co.  7  Irish  L.  126. 

(31  N.  H.)  238.  "Gross  negligence"  in  this  connec- 

Neiv   York. — D'Antremont   v.   Fire  tion  defined.     See  Bouchard  v.  Dirigo 

Assoc,  of  Philadelphia,  65  Hun    (N.  Mutual  Fire  Ins.  Co.  114  Me.  361,  96 

Y.)   475,  20  N.  Y.  Supp.  344,  48  N.  Atl.  244. 

Y.    St     Rep.    43;    Gates    v.    JNladison  ^  pg^.j-i^  v.  Protection  Ins.  Co.  11 

Mutual   Ins.   Co.   1   Seld.    (5  N.  Y.)  Ohio,  147,  38  Am.  Dec.  728. 

469,    55    Am.    Dec.    360 ;    Young    v.  ^  Gates    v.    Madison    County    Ins. 

Wasliington  County  Mutual  Ins.^  Co.  Co.  5  N.  Y.    (1  Seld.)   469,  55  Am. 

14    Barb.    (N.    Y.)    545;    Hynds    v.  Dee.  360. 

Schenectady  County  Mutual  in«.  Co.  *  Gove    v.    Farmers'    Mutual    Fire 

16    Barl).    "(N.    Y.)    119;    Brown    v.  Ins.   Co.  48  N.  H.  41,  97  Am.  Dec. 

Kint;s  County  Fire  Ins.  Co.  31  How.  572,  2  Am.  Rep.  168;  Enterprise  Ins. 

Pr.  \N.  Y.)  508.     See  Westinghouse-  Co.   v.   Parisot,   35   Ohio   St.    35,   35 

Chureh-Kerr  Co.  v.  Long  Island  R.  Am.    Rep.    589;    Midland     Counties 

Co    141  N.  Y.   Supp.  644,  80  Misc.  Ins.  Co.  v.  Smith,  6  Q.  B.  D.  561.  50 

127,  at¥'d  145  N.  Y.  Supp.  201,  160  L.  J.  Q.  B.  329,  45  L.  T.  411,  29  W. 

A])p.  Div.  200.  R.   850,   45   J.   P.   699;    Simpson   v. 

Xorth      Ciiral  ill  a. ^Whiifhmf^t      v.  Thompson,  L.  R.  3  App.   C.   279,  4 

Fayetteville    :^Iutual    Ins.    Co.    51   N.  Se.  Cas.   (4tli  Ser.)   177,  38  L.  T.  1, 

C,  'A'vl.  3  Asp.  M.  C.  567;  Davidson  v.  Case 

Oltio. — Perrin    v.    Protection    Ins.  (see  Case  v.  Davidson)  8  Price,  .542, 

Co    11  Ohio.  147,  38  Am.  Dee.  728.  5  Moore,  116,  2  Br.  &  B.  379, 17  R.  R. 

Pernisi/Jravia.—Cnmhevland      Val-  280,  5  M.  &  S.  79.  1  Eng.  Rul.  Cas. 

ley  ^Mutual  Protection  Co.  v.  Doug-  141;   Gimson  v.  WoodfuU,  2  Car.  & 

la's,  58  Pa.  St.  419,  98  Am.  Dec.  298;  P.  41;  North  of  England  Iron  Steam- 

Pho'nix  Fire  Ins.  Co.  v.  Cochran,  51  ship  Ins,  Assoc,  v.  Armstrong,  L.  R. 
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fraud  or  design  on  the  part  of  the  latter,  it  is  within  the  protection 
of  the  pohcy ;  but  to  entitle  insured  to  recover,  it  must  appear  that 
he  has  in  good  faith  employed  a  watchman  to  perform  the  duties 
required  by  the  terms  of  the  policy.^ 

§  2840a.  Same  subject:  opinions  of  courts. — Mere  negligence  of 
assured  which  is  the  direct  cause  of  a  loss  by  fire  is  not  a  defense 
when  assured  acts  in  good  faith,  and  his  negligence  does  not  amount 
to  recklessness  and  wailful  misconduct.^  And  in  this  connection 
it  may  be  generally  stated  that  people  insure  against  their  own  neg- 
ligence as  well  as  that  of  their  neighbors,  and  against  those  im- 
toward  events  which  human  foresight  is  unable  to  prevent;  against 
accidental  causes  which  cannot  be  avoided  and  from  acts  of  omis- 
sion or  commission  on  their  part  which  might  have  been  guarded 
against,  and  the  dangers  of  carrying  on  of  business  ojterations  in 
the  ordinary  way,  and  such  must,  in  general,  be  considered  a  nec- 
essary part  or  incident  of  the  risk  which  the  insurer  has  undertaken 
to  bear.'  So  mere  negligence  on  the  part  of  assured  or  his  serv- 
ants, resulting  in  the  destruction  of  the  insured  property,  will  not 
defeat  the  policy;  to  have  that  effect  the  negligence  must  be  gross 
and  inexcusable.^  In  fire  insurance  "it  is  held  that  the  intention 
of  the  parties  must  have  been  to  insure  against  losses,  where  the 
cause  insured  against  was  a  means  of  agency  in  causing  the  loss. 
even  though  it  w^as  entirely  due  to  some  other  active,  efficient  cause. 
which  made  use  of  it  or  set  it  in  motion,  if  the  original  efficient 
cause  was  not  itself  made  a  subject  of  separate  insurance.  For  in- 
stance, where  the  negligent  act  of  insured  or  of  anybody  else 
causes  a  fire  and  so  causes  damage,  although  the  negligent  act  is  the 
direct  proximate  cause  of  the  damage  through  the  fire,  which  w^as 
the  passive  agency,  the  insurer  is  liable  for  a  loss  caused  by  the  fire. 
This  is  the  only  particular  in  which  the  rule  in  regard  to  remote  and 
proximate  causes  is  ai^plied  differently  in  actions  on  fire  insurance 
pohcies,  from  its  ai)plication  in  other  actions,  ...  in  principle 
and  by  the  weight  of  authority  in  many  well-considered  cases.  We 
think  it  clear  that  a])art  from  the  single  exception  above  stated,  the 
question  as  to  what  is  a  cause  which  creates  a  liability  is  to  be 
determined  in  the  same  way  on  policies  of  fire  insurance  as  in  other 

5  Q.  B.  244,  30  L.  J.  Q.  R.  81,  21  «  Johnson  v.  Berkshire  Mntnal  Fire 

L.  T.  822,  18  W.  K.  520;  Croshv  v.  Ins.   Co.  4  Allen    (86  Mas.s.)    388. 

Leng,   12   East,  409,   11   R.   R.   437.  '^  Siemers  v.  Meeme  Mutual  Home 

See    Ewells'   Evans   on    Aseticv    (ed.  Protection    Ins.    Co.    14;5    Wis.    114, 

1878)    020,  *47n  et  seq.; 'Coolev  on  13!)  Am.  St.  Rep.  1083.  12()  N.  W. 

Torts  (2d  ed.)   027,  *.535  et  seq!  66!),  39  Ins.  L.  J.  1138,  substantially 

^  Rankin    v.    Amazon    Ins.    Co,^  89  the  language  of  Barnes,  J. 

Cal.   203,  23  Am.   St.  Kep.   460,  20  »  Mickey  v.  Burlinoton  Ins.  Co.  35 

Pae.  872.  Iowa,  174,  14  Am.  Rep.  494. 
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actions."  ^  So,  again,  although  a  fire  may  occur  from  the  negli- 
gence of  the  assured,  yet  if  the  negligence  was  not  willful,  or  of 
such  degree  as  amounts  to  fraud,  the  insurer  is  liahle.^°  And  in 
another  case  it  is  held  that  one  of  the  objects  of  insurance  being 
recompense  for  one's  negligence  in  case  of  a  loss,  if  the  negligence 
of  assured  is  not  willful  or  so  gross  as  to  amount  to  fraud,  the  in- 
surer will  not  be  released. ^^  Again,  no  fraud  ])eing  shown,  the 
proximate  cause  of  the  loss  is  to  be  considered,  even  though  occa- 
sioned by  gross  negligence  of  assured  or  his  servants.^^  So  negli- 
gence of  assured  caniiot  be  made  available  by  insurer  as  a  defense 
to  loss  by  fire,  unless  it  be  of  such  degree  as  will  evince  a  corrupt 
design  or  fraudulent  purpose  on  his  part.^^  It  is  also  asserted  that 
a  loss  by  fire,  occasioned  by  the  mere  fault  and  negligence  of  the 
assured,  or  his  servants,  or  agents,  and  without  fraud  or  design, 
is  a  loss  within  the  policy,  upon  the  general  ground  that  the  fire  is 
the  proximate  cause  of  the  loss ;  and  also  upon  the  ground  that  the 
express  exceptions  in  the  policies  against  fire  leaves  this  with- 
in the  scope  of  the  general  terms  of  such  policies.^*     Again,  it 

9  Lynn  Gas  &  Electric  Co.  v.  Mer-  (.%  U.   S.)    213,  229,  9  L.   ed.   691. 

iden  Fire  Ins.  Co.  158  Mass.  570,  29  695;   Morgan  v.   United   States   Ins. 

L.R.A.  297,  35  Am.  St.  Rep.  540,  33  Co.    5    Ct.    CI.    191;    Northwestern 

N.  E.  690,  per  Knowlton,  J.     Com-  Transportation  Co.  v.  Boston  Marine 

■pare  Pacific  Union  Club  v.  Commer-  Ins.  Co.  41  Fed.  793,  805;  William.- 

cial  Assur.  Co.  12  Cal.  App.  503,  107  v.  Sylph,  Fed.  Cas.  No.  17,740;  Wil- 

Pae.  728,  39  Ins.  L.  J.  729  noted  at  Hams  v.  Suffolk  Ins.  Co.  3  Sum.  270. 

end  of  §  2832a  herein.  276:  Fed.  Cas.  No.  17,738;  Williams 

1°  Phcenix  Ins.  Co.  v.  Sullivan,  39  v.   New   Enstand  Marine  Ins.   Co.   3 

Kan.  449,  18  Pac.  528.  Cliff.  244,  248,  Fed.  Cas.  No.  17,731 ; 

^^  Lycoming  Ins.  Co.  v.  Barringer,  Waters  v.  Merchants'  Louisville  Ins. 

73  111.  230.  ^  Co.   1   McLean,  275,   279,   Fed.   Cas. 

12  Gates   V.    Madison    County    I^tu-  No.    17,266;     Sherw^ood    v.    General 

tual  Ins.  Co.  5  N.  Y.  (1  Seld.)  469,  Mutual  Life  In.s.  Co.  1  Blatchf.  251. 

55  Am.  Dec.  360.  255,  Fed.   Cas.   No.  12,776;   Phoeni.x 

1^  Gove  v.  Farmers'  Mutual  Fire  Ins.  Co.  v.  Erie  &  Western  Trans- 
Ins.  Co.  48  N.  H.  41,  97  Am.  Dec.  portation  Co.  10  Biss.  18,  34,  Fed. 
.572,  2  Am.  Rep.  168;  Cumberland  Cas.  No.  11,112;  Levy  v.  New  Or- 
Valley  Mutual  Protection  Co.  v.  leans  Mutual  Assoc.  -2  Woods,  63, 
Douglas,  58  Pa.  St.  419,  98  Am.  Dec.  55    ^ed.    Cas.    No.    8,290;    Hale    v. 

298.  Washington   Ins.    Co.    2    Storv,   176. 

1*  Columbia  Ins.  Co    v.  Lawrence,    ^g^    y^^_  ^^.^^   ^^^  5  g^g^ 

10  Pet.  (35  U.  S.)  507,  9  L.  ed.  512,        ^;.,,;,y,,^,-«._stevens    v.     Southern 

"^fr^  ""•,       o.  ,         n  •     f      ^r  f  oi    Pacific  Co.  109  Cal.  86,  94,  29  L.R.A. 
United      5^«f...-0nent      >hitual  ^^  ^^^   g^_  ^     ^^  p^^. 

Ins.  Co.  V.  Adams,  123  U.  b.  67,   i^,  _     '         '  '■ 

31  L.  ed.  63,  66,  8  Sup.  Ct.  68;  New  '«-^; 

Jersey  Steai^i  Navigation  Co.  V.  Mer-  ^  ^' '!'ri';-^f'\'\l^    ''■    ^^''^'    ^"^• 

chants'  Bank,  (i  How.  (47  U.  S.)  344.  Co.  14  Fla.  ^3,  116.  ^      .     ^    ^ 

4^6    12  L.  ed.  500;  Waters  v.  Mer-        ////hois.— Holdon    v.    Ancient    Or- 

chants'    Louisville   Ins.    Co.    11   Pet.  der   United  Workmen,  159   111.   619. 
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is  well  settled  tliat  ''a  lo.'^s  by  fire  on  land  occasioned  by  the  mere 
fault  and  negligence  of  the  insured  party,  his  servants,  or  agents, 
without  fraud  or  design,  is  a  loss  protected  by  the  policies."  ^* 

§  2841.  Same  subject:  cases. — The  mere  carele-sness  or  impru- 
dence of  assured  in  u.-ing  fire  in  such  a  manner  tliat  the  building 
caught  fire  and  was  destroyed  is  no  defense. ^^  So  the  insurers  are 
liable  for  an  explosion  of  benzine,  caused  by  a  servant  approaching 
closely  to  the  barrel  with  a  lighted  lamp  while  the  contents  were 
being  emptied  through  a  syphon  into  a  tin  can — permission  to  keep 
benzine  in  tin  cans  being  sti[)ulated.^''  And  if  fire  is  negligently 
communicated  to  gunpowder  in  the  hold  of  a  vessel  by  the  officers 
or  crew,  not  barratrously  done,  it  is  a  loss  within  the  policy.^^  So, 
in  an  Iowa  case,  an  appUcant  for  a  policy  of  fire  insurance  cov- 
enanted to  keep  his  stoves  and  })ipes  well  secured.    After  the  policy 

623,   31   L.R.A.   67,   69,  50  Am.   St.  0/?/o.— Western    Farmers    Mutual 

Rep.  183,  43  N.  E.  772.  Ins.    Co.   v.    Miller,    1    Handy,    333; 

Indiana. — Behler    v.    German    Ywx-  Tavlor    v.    Seerist,    2    Disnev,    300; 

tual  Fire  Ins.  Co.  68  Ind.  347,  3Jo.  Sherlock  v.  Globe  Ins.   Co.  1  Cinn. 

loiva.—  Des  Moines  Ice  Co.  v.  Ni-  Sup.  Ct.  193,  209,  13  Ohio  Dee.  49-5. 

agara    Fire    Ins.    Co.    99    Iowa,   193,  Pennsylvania. — Marsh    v.    Citizens 

201,  08  N.  W.  600;  Mickey  v.  Bur-  Ins.  Co.  2  Pittsb.  282 ;  Clopp  v.  Beru- 

lington  Ins.   Co.  35  Iowa,  174,   179,  ville  Live  Stotk  Ins.   Co.  1   Woodw. 

14  Am.  Rep.  494.  Dee.  450;  Orient  Mutual  Ins.  Co.  v. 

Louisiana. — McDowell    v.    General  Adams,  44  Phila.  Leg-.  Int.  504. 

Mutual  Ins.  Co.  7  La.  Ann.  684,  691,  South     Carolina. — Street     v.     An-. 

50     Am.     Dec.     619;     Henderson    v.  gusta  Ins.   &   Banking  Co.  12   Rich. 

"Western  Marine  &  Fire  Ins.  Co.  10  L.  13,  18,  75  Am.  Dee.  714;  Hume  v. 

Rob.  ]64,  100,  43  Am.  Dee.  170.  Provident    AVashington    Ins.    Co.    23 

iT/«n//«»r/.— Marvland     Fire     Ins.  So.  Car.  190,  204. 

Co.  V.  Whiteford,  31  Md.  219,  227,  1  F/r^rm/a.— Portsmith    Ins.    Co.    v. 

Am.  Rep.  45;  Geortiia  Ins.  &  Trust  Reynolds,  32  Gralt.  613,  616. 

Co.  v.  Dawson,  2  Gill,  365,  370.  Wisconsin. — Karow    v.     Continen- 

Massachusetts.—^iAsnn   v.    Suffolk  lal  Ins.  Co.  57  Wis.  56,  62,  46  Am. 

Ins.  Co.  8  Cush.  (02  Mas.s.)  477,  49(),  Rep.  17,  15  N.  W.  27. 

54  Am.  Dec.  770n.  ^^  Gove   v.    Fanners'   Mutual   Fire 

Missouri.     —    Wertheimer-Swartz  Ins.   Co.   48  N.  II.  41,  2  Am.   Rep. 

Shoe  Co.   V.  United   States   Casualty  168,  97  Am.  Dec.  572,  per  Xesmitli, 

Co.  172  Mo.  135,  149,  01  L.R.A.  7()().  J. 

709,  92  Am.  St.  Rep.  500,  72  S.  W.  ^^  j^hnson     v.     Berkshire     Mutual 

035;  St.  Louis  Ins.  Co.  v.  Glasgow,  8  Fire  Ins.  Co.  4  Allen  (86  Mass.)  388. 

Mo.  713,  710,  41  Am.  Dec.  001.  i?  Maryland     Fire     Ins.      Co.     v. 

New    Tor/.-.— Mathews    v.    Howard  Whiteford,  31  Md.  219,  1  Am.  Rep. 

Ins.  Co.  11  N.  Y.  921;  Gates  v.  Mad-  45. 

ison    Co.    Mutual    Ins.    Co.    5    N.    Y.  ^^  ^y^tpj-g  y,  IVferchants'  Louisville 

469,  478,55  Am.  Dec.  360;  City  Fire  In.s.   Co.  11   Pet.   (36  U.   S.)    213,  9 

Ins.    Co.   v.   Corlies,   21    Wend.   307,  L.   ed.   69,   aff'jr  1   McLean    (U.   S.) 

372,    .34    Am.    Dec.    358;    Ilynds    v.  275,  Fed.  Cas.  No.  17,206;  Mai  hews 

Schenectady  County  Mutual  Ins.  Co.  v.  Howard  Ins.  (^o.  11  N.  Y.  9.  over- 

10  Barb.  119,  127;  Mathews  v.  How-  I'uliiig  fJriin   v.   Plurni.x   Ins.   Co.   13 

ard  In.s.  Co.   13   P.-ub.   234.   244.  .Johns.  (N.  Y.)  451. 
Joyce  Iiisi.  \'ol,  v.— 309.        4029 
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was  issued,  (he  wile  of  the  a.>^siired,  iiitendino;  to  remove  for  the  sum- 
mer a  stove  the  pipe  of  which  passed  through  the  floor  of  an  upper 
room  and  thence  into  the  chimney,  took  down  the  pipe  in  the 
ujjper  room  and  placed  a  bed  over  the  hole  in  the  floor,  but  did 
not  remove  the  stove  and  pipe  below^  Afterward,  forgetting  what 
she  had  done,  she  built  a  lire  in  the  stove,  which  set  lire  to  the  bed 
and  burned  the  house.  It  was  held  that  assured  could  recover  on 
the  policy.^^  Again,  the  mixing  of  inflammable  compounds  and 
l)lacing  it  upon  a  stove  to  melt  by  a  druggist,  whereby  it  ignited 
and  caused  a  fire,  is  a  loss  witliin  the  policy.  The  mixing  and  melt- 
ing compounds  of  like  character  being  usual  in  such  business  and 
Iseing  known  to  insurer,  is  therefore  included  in  the  risk,^"  So  a 
stipulation  in  a  policy  against  loss  by  fire  that  it  shall  be  void  if 
the  hazard  be  increased  by  any  means  within  the  control  or  knowl- 
edge of  the  assured,  does  not  exempt  the  insurer  from  liability 
resulting  from  the  carelessness  or  negligence  of  the  assured,  as 
where,  from  a  careless  use  of  kerosene  in  starting  a  fire  in  a  stove, 
fire  was  communicated  to  the  insured  building  whereby  it  was 
destroyed.^ 

§  2842.  Negligence:  acts  of  insane  person:  fire  risks. — The 
insurer  is  responsible  for  the  loss  of  buildings  set  on  fire  by  the  in- 
sured's insane  Avife  while  left  alone  by  him,  where  she  had  been 
left  alone  on  other  occasions  and  had  not  committed  any  wrong  or 
violence.^  So  an  insane  person  can  form  no  wrongful  or  fraudulent 
design  in  destroying  his  own  property  so  far  as  insurers  are  con- 
cerned, and  the  insurers  are  liable  although  assured  himself  burns 
the  property  when  insane.^  Since  the  burning  of  property  by  the 
insured  while  insane  will  not  absolve  the  insurer  from  liability  in 
the  absence  of  any  provision  to  that  effect  in  the  policy.* 

§  2843.  Negligence:  habitual  carelessness  of  servants. — If  the 
.servants  of  assured  are  so  habitually  and  frequently  careless  in  per- 
forming their  duties,  it  may  be  a  question  whether  the  failure  of 
the  assured  to  exercise  reasonable  diligence  or  to  employ  faithful 
servants  does  not  make  their  acts  of  negligence  those  of  the  master, 

19  Mielcey   v.    Burlington   Ins.    Co.  20  N.  Y.   Supp.   344,  48  N.   Y.   St. 

35  Iowa,  i74,  14  Am.  Rep.  494.  Rep.  43;  Karow  v.  Continental  Ins. 

2*'  Brown    v.    Kings    Countv    Fire  Co.  57  Wis.  56,  46  Am.  Rep.  17,  15 

Ins.  Co.  31  How.  Pr.   (N.  Y.)  508.  N.  W.  27. 

1  Angier  v.  Western  Assurance  *  Bindell  v.  Kenton  County  As- 
Co.  10  S.  Dak.  82,  66  Am.  St.  Rep.  sessment  Fire  Ins.  Co.  128  Kv.  389. 
68.5,  71  N.  W.  761.  17  L.R.A.(N.S.)    189    (annotated  on 

2  Gove  V,  Farmers'  Mutual  Fire  liability  of  insurance  company  in  case 
Ins.  Co.  48  N.  H.  41,  97  Am.  Dec.  of  intentional  destruction  of  property 
572,  2  Am.  Rep.  168.  bv  insured),  129  Am.  St.  Rep.  303, 

3D'Antremont   v.    Fire    Assoc,    of   108  S.  W.  325. 
Philadelphia,   05   Hun    (N.  Y.)   475, 
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Tt  i?  at  least  held  that  it  does :  ^  hut  it  may  be  suggested  that  even 
in  such  a  case  there  must  be  such  gross  negligence  as  to  evidence 
fraud,  within  the  meaning  of  the  above  rule  and  under  the  au- 
thorities. 

§  2844.  Negligence  partly  ascribable  or  ascribable  to  insurer. — 
Tf  an  insurance  company,  which  has  in.-uivd  a  .-team  boiler,  co- 
iil)erates  actively  in  its  management  with  the  owner,  it  is  liable  for 
damages  occasioned  by  want  of  care  and  skill  in  its  management.^ 
Again,  where  a  vessel  was  grounded  in  shallow  Avater  and  partly 
full,  but  uiight  have  been  saved  by  ])ronipt  acting,  but  the  agent 
employed  to  take  charge  of  vessels  in  distress  neglected  to  fulfill  his 
])romise;  made  with  the  knowled.ue  of  the  company's  attornev  in 
the  state,  so  to  do  because  sent  elsewbere  by  the  company's  secre- 
tary, it  was  held  that  the  insurers  were  liable.' 

Where  the  medical  adviser  of  an  insurance  company,  who.  in 
examining  the  foot  of  one  insured  against  accident,  which  lias 
been  sprained  so  as  to  require  a  |)laster  cast  or  similar  appliance 
to  hold  the  injured  ligaments  in  ])lace.  removes  and  fails  to  rei)lace 
such  appliance,  because  of  which  injury  results,  he  is  guilty  of  negli- 
gence for  which  the  company  mu>t  answer  in  damages.* 

§  2845,  Negligence:  accident  insurance. — In  a  New  York  ca.«e. 
where  assured  attempted  to  jump  upon  an  omnibus  while  it  was  in 
motion,  but  slipped  and  fell,  it  was  held  that  it  was  not  within  the 
intent  of  a  contract  of  insurance  to  prevent  compensation  because 
an  injury  is  caused  by  the  negligence  or  want  of  due  care  of  the 
insured,  and  that  insurer  was  liable:  ^  and  although  the  policy  pro- 
vides against  liability  in  case  of  willful  exposure  to  unnecessarv 
danger,  the  mere  carelessness  or  negligence  of  a.-sured  is  not  within 
the  exceptions.^"  And,  in  Mis,souri.  il  ha,-  Ijeen  declared  that  gross 
negligence  of  the  insured  does  not  defeat  recovery  ujion  an  accident 
])olicy."  So  in  a  Wisconsin  case  it  is  declared  by  tlic  court  that  it 
cannot  assent  to  the  proposition  that  because  the  negligence  of  as- 
sured contributes  to  produce  the  injury,  it  is  not  an  accident  such  as 
to  render  the  insurers  liable,  and  that  no  such  limitation  of  the  word 

5  Daniels    v.    Hudson    River    Fire        ^  ("liiiuipliii    v.    l^jiiiway    Passenger 

Ins.  Co.  12  Ciish.  (66  Mass.)  416,  59  Assiiiancc  Co.  (i  Lans.   (X.  Y.  i   71. 

Am.  Dec.  192.  ^°  I'roxidence  LitV  Iiisni-ance  cV:  hi- 
fi  Van   Winkle  V.   American   Ste.nm  I'.'r/'''^'''^  ^'"-  ''■  •^''"•'•"-  ■^-  ^'''-  •^l"' 

Boiler  Ins.   Co.  52  N.   J.  Law,  240,  •^'•;-     ,         ,      , 

1''  At!    47'^  '    Vdliuitarv   e.xposure    Id    oh- 

7  V-  '    /-."■  D  ^-   T.     ,       o  X.     .  vious   or    unnecessarv   danger,    ii(>L:li- 

'  New  Orleans  &  N-  PaHcet  &  Navi-  ^,.„,,,  ^,,.^  ,^^  ^§  ^624  et  se.,.  iuM,- 

puion  Co.  v.  Loinsvdle  I  nderwnters,  j,, 

-^''  ^'<"*^-  ■"'~^'-  'iM^velarc     v.     T.nvelers"     P.ot.-.-- 

'Tonii)kins  v.  Pacific  Mutual  Life  live  Assoc.  12fi  Mo.  1(14.  4!»  Am.  Si. 
Ins.  Co.  53  W.  Va.  479,  62  L.R.A.  h^ep.  638,  30  L.lf.A.  2U9,  2S  S.  W, 
489,  44  S.  E.  439.  S77. 
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''accident"  Ims  ever  heou  ostablislied,  citlier  in  law  or  common 
under^tandinii'.  The  ecnnt  also  says:  "Tlieiv  is  nothing  in  the 
(lelinition  of  the  word  that  cxchules  the  negligence  of  the  injured 
jnirty  as  one  of  the  elements  contributing  to  produce  the  result." 
That  even  though  there  is  negligence,  the  result  may  be  unusual 
and  unex]^ected  and  an  aceident.  ^'Tlie  question  whether  the  in- 
jured party  was  guilty  of  negligence  contributing  to  the  accident 
does  not  arise  at  all  in  this  class  of  cases.  I  think  that  is  the  true 
conclusion  l)oth  upon  ])rinciple  and  authority,  so  far  as  there  is 
any  ui>on  the  sul)ject,  and  the  only  questions  are  first  whether  the 
death  or  injury  was  occasioned  l)y  an  accident  wdthin  the  general 
uKnming  of  the  policy,  and  if  so  whether  it  was  within  jiny  of  the 
exceptions."  And  inasniuch  as  the  exception  here  was  against 
willful  and  wanton  exposure  to  any  unnecessary  danger  or  peril, 
the  court  argued  that  such  clause  necessarily  implied  that  any  de- 
gree of  negligence  short  of  such  willful  and  wanton  exposure, 
would  not  prevent  a  recovery,  and  that  the  clause  would  be  useless, 
superfluous,  and  without  meaning,  ''if  the  absence  of  due  care  on 
the  part  of  assured  constituted  an  element  to  his  right  of  action,  as 
it  does  in  actions  for  injuries  occasioned  by  the  negligence  of  de- 
fendant." The  facts  of  this  case  were  very  similar  to  those  of  tlie 
last  case,  the  assured  having  attempted  to  board  a  slowly  moving- 
train  of  cars,  and  being  killed  in  consequence.^^  There  is  much 
force  in  the  reasoning  of  the  court  in  this  case.  An  examination 
of  the  numerous  definitions  of  an  "accident"  fails  to  discover  that 
negligence  constitutes  such  a  factor  as  to  prevent  a  recovery  in  case 
of  mere  negligence,  carelessness,  or  want  of  due  care  on  the  part  of 
assured,  and  it  being  once  ascertained  that  the  accident  is  the  proxi- 
mate cause  of  the  loss,  and  there  being  no  stipulations  permitting 
an  inquiry  as  to  negligence,  it  is  difficult  to  comprehend  why  an 
accident  policy  should  be  placed  on  the  same  ground  as  to  negli- 
gence as  other  contracts,  any  more  than  any  other  contract  for 
insurance.  So  it  is  decided  in  a  late  case  in  the  federal  court  of 
appeals  that  if  the  insured  suffers  death  by  drowning,  then  drown- 
ing is  the  sole  proximate  cause  of  death,  without  regard  to  the  cause 
of  falling  into  the  water,  unless  the  death  Avould  have  resulted  in 
any  event  without  the  presence  of  vi^ater,  and  this  even  though  the 
policy  expressly  provides  that  the  insurance  shall  not  cover  any 
case  where  the  incidental  injury  is  not  "the  ]jroximate  and  sole 
cause  of  the  disability  or  death."  "    If  it  be  held  that  mere  negli- 

12  Sfliiieider  v.  Provident  Life  Ins.  ^^  Manufacturers'  Aceident  Indem- 
Co.  24  Wis.  28,  1  Am.  Rep.  157,  per  nitv  Co.  v.  Dorgan,  22  L.R.A.  (520, 
Paine,  J.  "')8  Fed.  945,  7  C.  C.  A.  581. 
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,2;ence,  inadverleiice,  carelessness,  or  want  of  clue  care  constitute  a  de- 
fense to  an  action  on  an  accident  policy  where  the  contract  does  not 
so  stipulate,  the  same  argument  would  apply  hei'e  as  that  above 
noted  by  Mr.  Justice  Story:  ''If  there  had  been  more  diligence  or 
less  diligence  the  peril  might  ha\e  been  avoided  or  escaped  or  never 
encountered  at  all,"  and  the  ''chance  of  recovery  upon  a  policy  for 
any  loss  from  any  peril  insured  against  would  of  itself  ]jc  a  risk  of 
no  inconsiderable  hazard."  ^*  In  a  Maryland  case,  where  the  policy 
contained  a  clause  providing  against  willful  exposure  to  unnecessary 
danger,  a  locomotive  engineer,  while  in  the  discharge  of  his  duty 
and  while  the  train  was  moving  at  about  eight  miles  an  hour,  left 
the  engine  in  the  fireman's  charge  and  went  over  the  tender  to  set 
the  brakes  and  check  the  speed,  but  slipped,  fell,  and  was  killed, 
and  it'  was  held  that  the  company  was  liable,  and  that  negligence 
or  carelessness  could  not  be  availed  of  a-s  a  defense. -^^  Opposed  to 
the  above  decisions  and  contentions  is  a  Kentucky  case,  where  it  is 
held  that  an  accident  policy  does  not  cover  an  accidental  injury  to 
assured's  hand,  caused  by  his  negligently,  carelessly,  and  inad- 
vertently putting  his  arm  a  short  distance  out  of  a  moving  railroad 
car,  whereby  his  right  hand  came  in  contact  with  a  post  hear  by 
the  track. ^^  Inasmuch,  however,  as  above  stated,  as  the  contract 
})rovides  for  indemnity  for  injury  proximately  caused  by  an  "acci- 
dent," or  for  the  ])ayment  of  a  specified  sum  in  case  of  accidental 
injury  resulting  in  death,  according  to  the  stipulations,  the  better 
authority  is,  if  the  policy  does  not  otherwise  clearly  provide,  that 
negligence  or  mere  inadvertence  or  carelessness  of  assured  does  not 
of  itself  constitute  a  defense,  although  it  may  have  occasioned  the 
accident  or  contributed  thereto.  So  it  is  said  by  the  court  in  a 
Maryland  case  that  the  same  construction  as  to  negligence  of  as- 
sured or  his  agents  applies  in  accident  policies  as  in  fire  insurance." 
In  this  connection,  in  a  Missouri  case,  where  injury  sustained 
in  getting  on  or  ofiP  or  being  on  the  steps  of  a  railway  or  street 
railway  car  was  a  risk  assumed  and  not  excepted,  and  assured, 
where  the  peril  of  collision  was  imminent,  jumped  from  the 
car,  and  it  was  urged  that  the  nile  should  apply  which  does  not 
])ermit  a  plaintiff  to  be  charged  with  contributory  negligence  when 
lie  luu"ts  himself  in  an  efl'ort  to  cscaj^e  sudden  peril,  it  was  held 

**  Waters  v.  I^Ierdiant.s'  Ins.  Co.  11        "  Providence  Life  Insurance  &  In- 

Pet.  (36  U.  S.)  21.1,  f)  L.  e«l.  (19.  vestment  Co.  v.  Martin,  .32  Md.  310, 

*^  Wilson   V.  Nortliwestorn  IMutiinl  .11.3,   per   the   court.      The   rule   was 

Accident  As.soc.   (53  Minn.  470),  55  held  to  apply  with  more  force  where 

N.  W.  C20.  wilful  exposui'e  to  unnecessary  dan- 

*^  Morel   V.  Mississippi  Ins.  Co.  4  per  was  an  excei^tion  in  the  policy. 
Pu-h  ((J7  Kv.)  ou'). 
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lliati  the  princ'iplo  l);id  no  .iinilication,  because  contract  law  must 
control  the  decision  aii<l  imi  tlic  law  of  torts." 

§  2846.  Same  subject:  where  policy  stipulates  for  due  care. — The 
policy  i'iv(iui'iitly  >lipulalc<  in  t-xprcss  words  or  by  words  !)caring 
such  construclion  lor  tlie  exercise  of  due  diligence  for  self-pro- 
toction.  or  due  diliuciicc  for  ]>ersonal  safety  and  protection,  or 
for  a  compliance  with  all  rules  and  regulations  of  carriers,  but  even 
ill  such  cases  the  courts  have  hesitated  to  impose  undue  burdens 
upon  the  assured.  Thus,  where  the  policy  provided  for  a  ''compli- 
ance with  all  rules  and  regulations  of  such  carriers  and  not  neg- 
lecting to  use  due  diligence  for  self-protection,"  it  was  held  that 
only  such  rules  as  a  general  (^a^•eler  ought  to  or  might  reasonably 
be  presumed  to  know  were  binding  upon  assured,  and  that  he 
was  only  obliged  to  exercise  such  care  as  a  prudent  man  would 
exercise  under  all  the  circumstances,  and  that  a  traveler  by  rail- 
road from  Chicago  to  a  point  Ijeyond  Kankakee  wa.s  not  obliged 
to  remain  constantly  within  the  car,  hut  might  leave  it  and  return, 
and  the  train  having  started  before  his  return,  he  might  make  an 
effort  to  regain  his  car,  and  if.  in  so  doing,  he  slips,  falls,  and  is 
killed,  the  insurer  is  liable  for  the  accident.^^  So  in  an  Iowa  case 
it  is  held  not  negligence  per  se  to  ride  upon  a  platform  of  a  street- 
car, and  that  if  the  evidence  is  conllicting,  a  verdict  that  assured 
was  using  due  care  will  not  be  disturbed.^"  Although  it  was  also 
said  in  this  case  that  the  finding  was  justified,  that  the  death  was 
such  a  misfortune  and  an  unforeseen  event  as  to  be  accidental, 
within  the  meaning  of  the  policy,  "unless  the  fact  of  negligence 
or  misconduct  was  esta1)lished  to  defeat  such  a  conclusion."  Again, 
where  the  clause  was  "due  diligence  for  his  personal  safety  and 
protection,"  it  was  held  no  defense  that  insured  was  standing  upon 
the  joist  of  his  barn  which  was  building,  when  it  broke  and  he 
was  killed  in  consequence.^  If  the  contract  except  loss  occasioned 
by  willful  exposure  to  unnecessary  danger,  it  is  said  that  the 
observance  of  due  care  and  diligence  on  the  part  of  assured  is  no 
element  of  the  contract  on  his  part,"  because  the  language  of  the 
exception  by  the  terms  of  the  exclusion,  shows  that  all  accidents 
resulting  from  mere  negligence  or  carelessness  are  insured  against.^ 

i^Batita    V.    Continental    Casualty  Accident  Ins.   Co.  87  Iowa,  505,  22 

Co.   134  Mo.   App.   222,   113   S.   W.  Ins.  L.  J.  353,  54  N.  W.  453. 

1140,  .'58  In.s.  L.  J.  243.  ^  Stone  v.  United  States  Casualty 

i^Toolev    V.    Railway    Passensrers  Ins.  Co.  34  N.  J.  Law,  371. 
Assur.  Co'.  3  Biss.  (U.  S.  C.  C.)  .399,  2  Providence  Life  Insurance  &  In- 
Fed.  Ca.-*.  No.  14.098.     See  Standard  vestment  Co.  v.  Martin,  32  Md.  310, 
Life  &  Accident  Ins.  Co.  v.  Jones,  94  313,  per  the  court.     See  §§  2624  et 
Ala.  434.  10  So.  .530.  seq.  herein. 

2"  Sutherland  v.  Standard  Life   & 
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§  2846a;  Negligence:  accident  to  property:  automatic  sprinkler. — 
Under  a  policy  insuring  against  damage  from  accidental  discharge 
of  an  automatic  sprinkler,  negligence  of  insured,  his  agent,  serv- 
ant or  others,  not  amounting  to  fraud,  though  the  direct  cause  of 
an  accident  and  loss,  is  covered  by,  and  does  not  defeat,  a  policy  of 
insurance.^ 

§  2846b.  Negligence:  duty  to  save  and  preserve  property:  acci- 
dent to  property. — A  provision  in  a  policy  against  accidental  di.- 
cliarge  of  an  automatic  sprinkler  that  it  does  not  cover  loss  or 
damage  caused  by  the  neglect  of  the  insured  to  use  all  reasonable 
means  to  save  and  preserve  the  property  insured  refers  to  the 
means,  to  be  used  after  the  accident  causing  the  loss,  to  prevent 
greater  loss  than  is  necessary,  but  it  does  not  refer  to  any  act  of 
negligence  causing  the  accident  and  loss.* 

§  2847.  Negligence:  fidelity  guaranty .^In  this  class  of  insur- 
ances negligence  has  relation  to  the  exercise  by  the  employee  of 
reasonable  diligence  and  skill  in  the  performance  by  him  of  the 
duties  of  his  ofiice,  position,  or  employment,  and  also  to  the  dili- 
gence or  negligence  of  the  employer  with  relation  to  acts  of  the 
employee  and  the  contract  with  the  insurer.  The  exact  terms  of 
the  contract  are  important  in  all  cases,  according  to  which  negleci 
of  the  employee  or  employer  may  or  may  not  discharge  the  in- 
surer; and  although  this  question  has  been  considered  elsewhere 
at  length,^  it  may  be  briefly  stated  here  that  it  is  declared,  that  the 
doctrine  is  sound  and  should  be  followed,  that  negligence  is  not 
a  defense  in  an  action  on  a  bond  of  a  surety  corporation,  unle-s 
it  is  such  that  it  amounts  to  fraud  or  bad  faith. ^ 

§  2848.  May  gross  negligence  evince  a  fraudulent  design. — In 
fire  risks  a  point  which  is  presented  by  the  cases  is  where  ample 
preventive  means  to  stay  the  ravages  of  fire  are  available,  and  the 
assured  neglects  to  use  all  reasonable  exertions  to  save  his  property. 

3  Wertheimer-Swartz  Shoe  Co.  v.  Wms.  288;  Atlantic  &  Paeifio  Tele- 
United  States  Casualty  Co.  172  Mo.  graph  Co.  v.  Barnes,  64  N.  Y.  38.j.  21 
135,  01  L.R.A.  7(36,  95  Am,  St.  Rep.  Am.  Rep.  621;  Trent  Navigation  Co. 
500,  72  S.  W.  635.  v.   Harley,  10   East,  34. 

*  Wertheimer-Swartz  Shoe  Co.  v.  ^  pirst  National  Bank  v.  United 
United  States  Ca.'^nalty  Co.  172  Mo.  States  Fidelity  &  Guaranty  Co.  of 
]35,  61  L.R.A.  766,  9o  Am.  St.  Rep.  Baltimore,  150  Wis.  601,  137  N.  W. 
500;  72  S.  W.  635.  742,  41  Ins.  L.  J.  1893. 

As  to  duty  of  assured  to  remove  On  discharge  of  surety  on  hdelity 

good.s  and  save  projierty  in  case  of  obligation  by  failure  of  employer  to 

fire,  see  S§  2811-2813  herein.  discover    delin()ucncy    or    to    notify 

As  to  sue  and  labor  clause  in  ma-  surety  thereof  within  the  time  speci- 

rine  risks,  see  55  2818  herein.  lied    in    tlie   obligation,    see   note    in 

*  §     2766     herein,     on     employee's  L.K.A.1916F,  715. 
fidelity;   Shepherd   v.   Beecher,  2   I'. 
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or  where  a(  (he  ediniueiieeiuent  of  a  lire,  the  assured  slaiuls  hy  and, 
having  means  at  hand  lo  extinuuish  the  lire  and  prevent  its 
igniting  the  building,  or  ils  having  ignited  and  having  means  to 
[)revent  it  from  spreading  further,  lie  negligently  or  carelessly 
permits  it  to  burn,  whereby  the  property  is  injured  or  destroyed. 
In  such  eases  there  is  something  more  than  mere  negligence,  for 
if  the  assured  has  failed  to  exercise  good  faith  and  common  hon- 
esty, there  might  be  room  for  a  fair  inference  of  such  gross  negli- 
gence as  evinces  a  fraudulent  pur]iose  or  design,  or  at  least  such  a 
willingness  that  the  question  might  arise  whether  the  insurers 
could  avail  themselves  of  such  acts  as  a  defense.'  It  may  be  stated, 
however,  that  even  in  such  cases  all  the  surrounding  circumstances 
ought  to  be  fairly  considered,  for  such  acts,  under  the  particular 
facts  of  a  case,  might  not  justify  an  inference  of  a  willingness 
having  the  character  of  a  fraudulent  purpose  or  design,  and  the, 
question  should  be  fairly  presented  by  the  evidence  and  be  left  to 
the  jury,  for  there  is  a  distinction  between  a  mere  omission  to  do  a 
thing  which  a  prudent  person  might  have  been  expected  to  do  and 
a  fraudulently  and  willfully  negligent  act.^  So  that  although  it  is 
held  that  if  the  negligence  is  so  gross  as  to  authorize  the  presump- 
tion of  fraud,  the  insurer  is  not  liable;^  nevertheless,  the  said 
ruling  must  be  deemed  subject  to  the  above  qualification  in  an 
instruction  to  the  jury,  inasmuch  as  the  w^ords  were,  ''gross  care- 
lessness or  gross  misconduct  of  the  insured."  ^°  The  extent  of  the 
obligation  resting  upon  assured  in  fire  and  marine  cases  to  exert 
himself  for  the  safety  and  protection  of  the  insured  property  in 
vcase  of  the  operation  of  the  peril  or  of  a  threatened  peril  has  been 
considered  elsewhere,^^  but  this  question  here  differs  from  that  in 

'Gove  v.  Farmers'  Mutual  Fire  J.;  Catlin  v.  Springfield  Fire  Ins. 
Ins.  Co.  48  N.  H.  41,  2  Am.  Rep.  Co.  1  Sum.  (U.  S.  C.  C.)  4.34;  Fed. 
168,  97  Am.  Dec.  572,  per  Nesraith,  Cas.  No.  2,522;  West  v.  Reid,  2  Hare, 
J.,  citing  Chandler  v.  Worcester  Mu-  249,  12  L.  J.  Ch.  245,  7  Jur.  147; 
tuel  Fire  Ins.  Co.  3  Cusli.  (57  Mass.)  Aurora  Fire  Ins.  Co.  v.  Johnson,  4G 
328,  per  Shaw,  C.  J.,  who  says:  "The  Ind.  315;  Goodman  v.  Harvey,  4  Ad. 
doing-  of  nothing  when  the*  slightest  &  E.  870,  6  N.  &  M.  372,  6  L.  J.  K. 
care   or   attention    would    prevent    a   B.  260. 

great  injury  manifests  a  willingness,  ^National  Ins.  Co.  v.  Webster,  83 
differing  little  in  character  from  a  111.  470;  Fleisch  v.  Insurance  Co.  of 
fraudulent  or  criminal  purpose,  to  North  America,  58  Mo.  App.  596, 
commit  such  injury."  See  Devlin  v.  23  Ins.  L.  J.  634;  Lycoming  Ins.  Co. 
Queens  Ins.  Co.  46  U.  C.  R.  611;  v.  Baninger,  73  111.  230;  Phopnix 
Chandler  v.  Worcester  Mutual  Fire  Ins.  Co.  v.  Sulli\an,  39  Kan.  449,  18 
Jns.  Co.  3  Cush.  (57  Mass.)  328.  Pac.  528. 

^  Gove    v.    Farmers'    Mutual    Fire        ^^  Mueller  v.  Putnam  Fire  Tns.  Co. 
etc.  Ins.  Co.  48  N.  H.  41,  2  Am.  Rep.   45  Mo.  84. 
168,  97  Am.  Rep.  572,  per  Nesmitl-.        ^^  See  §§  2811,  2818  herein. 
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this,  Ihat  the  point  here  is  whether  gross  negligence  may  evince 
a  fraudulent  purpose. 

§  2849.  Shipowners'  protective  associations:  indemnitj^  for  losses 
by  negligence,  etc. —  In  England  certain  clubs  exist  for  the  mutual 
protection  of  members  against  certain  losses,  which  are  a  class  of 
insurance  companies  or  mutual  insurance  associations  providing 
indemnity  for  losses  of  various  kinds  to  its  members.^^  .\nd  where 
a  like  association  agreed  to  indemnify  a  member  against  loss  or 
damage  to  goods  or  merchandises  caused  by  the  improper  naviga- 
tion of  the  ship,  it  was  held  that  negligence  of  the  owner  or  of 
his  servants,  arising  before  the  commencement  of  the  voyage, 
which  would  and  did  affect  the  safe  navigation  of  the  ship,  is  such 
improper  navigation  with  regard  to  the  safety  of  the  goods  as  to 
be  within  the  operation  of  the  words  in  the  deed  or  articles  of 
association,  and  so  warrant  a  recovery,  and  that  the  words  "im- 
proper navigation''*had  reference  not  only  to  the  navigation  of 
the  ship,  but  also  to  the  improper  navigation  with  reference  to  the 
safety  of  the  goods,  and  it  was  said  that  there  might  be  "navigation" 
without  any  voyage  at  all.^^ 

§  2850.  Loss^  directly  caused  by  negligence  of  assured  or  his 
agents:  marine  risks. — If  a  loss  is  directly  caused  by  the  negligent 
•  uts  of  omission  or  commission  of  the  assured  or  his  agents,  and 
no  peril  insured  against  by  the  express  terms  of  the  contract  super- 
venes, the  underwriters  are  not  liable,  and  this  includes  misconduct 
of  the  assured  or  his  mismanagement,  as  well  as  the  mismanage- 
ment or  negligence  of  the  master  and  mariners,  so  far  as  they  may 
be  held  to  represent  the  assured  as  his  agents  exercising  the 
discretion  and  acting  in  pursuance  of  and  within  the  limit  of  the 
luithority  confer. ed,  and  this  also  includes  loss  which  is  the  proxi- 
mate effect  of  gross  ignorance  or  willful  reckless  misconduct  of 
the  assured.^*     The  qualification  above  stated  as  to  agents  of  as- 

"As  to  shipowne'rs'  protection  so-  7  Cranch  (11  U.  S.)  506,  3  L.  ed. 
fieties  or  clubs,  see  1  Arriould  on  Ma-  421;  The  Titania,  19  Fed.  101;  Coffin 
I'ine  Ins.  (Maclaehlan's  ed.  1887)  23,  v.  Nowbaryport  Ins.  Co.  9  Mass. 
notes  ir)2-r)4;  2  Arnould  on  Marine  430;  Ellery  v.  New  Enoland  In.s.  Co. 
Ins.  737;  Id.  (9th  ed.  Hart  &  Simey)  8  Pick.  (25  Mass.)  14;  CleveLand  v. 
.^,ec.  81,  pp.  Ill  et  seq.  United  Ins.  Co.  8  Mass.  308;  Schief- 

13  Carniichael  v.  Liverpool  Sailing  felin  v.  New  York  Ins.  Co.  9  Johns. 
Shipowners'  Mutual  Indemnity  As-  (N.  Y.)  21;  Vandenheuvel  v.  United 
soc.  19  q.  B.  I).  242,  :A\  L.  .1.  Q.  B.  Ins.  Co.  2  Johns.  Cas.  (N.  Y.)  127; 
428,  57  L.  T.  550,  35  W.  R.  793,  6  Ludlow  v.  Columbia  Ins.  Co.  1  Johns. 
Asp.  M.  C.  184;  Good  v.  London  (N.  Y.)  335;  Tatliam  v.  Hod.^son,  G 
Steamship  Ownci-s'  Mutual  Protec-  Term  Rej).  ()5G;  Dawson  v.  Atty,  7 
live  Assoc.  L.  R.  6  Cora.  P.  503,  20  East.  3()7;  Bell  v.  Carstairs,  14  East, 
\\\  K.  3.!.  374,  379,  2  Camp.  543,  11  h'.  K.  593, 

i*  Livingston  v.  Maryland  Ins.  Co.    12  R.  R.  557,  14  Eng.  Rul.  Cas.  319; 

4937 


j  1:3:0  JOYCE  ON  INSUKANCE 

suicJ  should  not  be  ignored,  I'or  the  niahi  dilhculty  in  applying 
the  rule  arises  from  determining  who  are  assured's  agents  and  the 
exlont  of  their  authority,  for  though  the  maxim  respondeat  superior 
applies,  yet  it  certainly  ought  not  to  be  extended  beyond  the  strict 
limits  of  tlie  agency,  and  perhaps  not  to  that  extent,  where  assured 
acts  with  good  faith  and  fidelity,  or  where  there  is  a  mere  mistake 
of  judgment  done  in  good  faith. ^^  This  question  bears  some 
analogy  to  that  involving  the  duty  of  the  master  to  repair  a  sub- 
sequently arising  defect  of  unseaworthiness  considered  elsewhere.^^ 
If  the  agency  is  created  by  the  operation  of  a  statute  enforced  by  a 
penalty,  and  is  not  a  voluntary  one,  as  in  the  case  of  the  employ- 
ment of  a  pilot,  this  is  not  such  an  agency  as  to  release  the  assurers 
in  case  of  a  loss  by  the  perils  insured  against  directly  occasioned 
by  such  pilot's  negligent  acts."  As  to  the  negligence  of  the  master 
in  not  taking  on  board  a  pilot,  this  has  been  considered  under  the 
question  of  seaworthiness.  Loss  by  stranding  ?md  collision  caused 
by  the  negligence  of  master  and  crew  is  covered  by  perils  of  the 
sea."^  A  marine  underwriter  is  not  liable  for  a  loss  occurring 
through  the  deliberate  act  of  the  master  of  the  vessel,  who  repre- 
sents the  insured,  in  pushing  through  dangerous  ice  for  the  pur- 
pose of  reaching  his  destination  quickly,  and  thus  realizing  the 
object  of  his  principal's  undertaking.^^ 

Bradford  v.  Levy,  2  C.  &  P.  137,  Ry.  New  England  Marine  Ins.  Co.  2  Met. 

&  M.  331,  31  R.  R.  657;  Tanner  v.  (43  Mass.)    432,  443,  per   Siiavv,  C. 

Bennett,  Ry.  &  M.  182,  27  R.  R.  743;  J.;  Tlie  Adoni-s,  5  C.  Rob.  256,  per 

]\tetcalfe  v".  Parry,  4  Camp.  123,  15  Sir  Wm.  Scott ;  Wilbraliam  v.  Wart- 

R.  R.  734;  Tliompson  v.  Hopper,  6  naby,   Lloyd   &   W.   144;    Soares   v. 

El.  &  B.  172,  191,  26  L.  J.  Q.  B.  22,  Tlio'rnton,    1    Moore,    373,   7    Taunt. 

27  L.  J.  Q.  B.  441,  E.  B.  &  E.  1038,  627,  18  R.  R.  615,  per  Gibbs,  C.  J. 

5  W.  R.  83,  6  W.  R.  857,  per  Lord  ^^  Paddoek  v.  Franklin  Ins.  Co.  11 

Ellenborougb ;     Siordet    v.    Hall,    4  Pick.  (28  Mass.)  227;  Sehultz  v.  Pa- 

Bing.  607,  1  M.  &  P.  561,  6  L.  J.  (0.  cilie  Ins.  Co.  14  Fla.  73. 

S.)    C.  P.   137,  29   R.  R.  651;   Car-  ^^  See   Carruthers   v.    Sydebotbam, 

stairs  v.  Allnutt,  3  Camp.  497;  Em-  4  Moore  &  S.  77,  16  R.  R.  392;  Tbe 

eritjon  on  Ins.  (Meredith's  ed.  1850)  Ao-rieola,  2  W.  Rob.  10;  The  Caro- 

c.  xii.  sec.  2,  pp.  290   et  seq.     The  lus,  2  Curt.    (U.  S.  C.  C.)    69,  Fed. 

Ordonnance,   however,    considers   the  Cas.  No.  2,424,  per  Curtis,  J. 

master  and  mariners  the  agent  of  as-  ^''^  American-Hawaiian     Steamship 

sured.  Co.  v.  Bennett  &  Goodall,  207  Fed. 

As  to  English  marine  ins.  act  1906,  510,  125  C.  C.  A.  172,  42  Ins.  L.  J. 

sees.  55,  78.     See  §  28;i2b  and  note  1783. 

lierein.  ^^  Standard"  Marine    Ins.    Co.    v. 

^^  See    Orient    Mutual    Ins.    Co.   v.  Nome  Beach  Lighterage  &  Transpor- 

Adams,  123  U.  S.  67,  31  L.  ed.  63,  tation  Co.  133  Fed.  636,  67  C.  C.  A. 

8  Sup.  Ct.  68,  per  Harlan,  J.,  citing  602,  1  L.R.A.(N.S.)  1095  (annotated 

American   Ins.   Co.   v.   Inslev,  7  Pa.  on   effect   of   voluiltary   exposure   to 

St.  223,  229,  47  Am.  Dec.  i509;  per  peril). 
Gibson,  C.  J.     See  also  Copeland  v. 
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Acts  not  due  to  negligence  i:mt  wliich  are  the  voluntary  act  of 
those  engaged  in  the  navigation  of  the  ship  are  not  within  a  clause 
insuring  against  "loss  through  the  negligence  of  master  mariners, 
engineers  and  jjilots,"  as  where  a  steamer  started  with  insufficient 
coal  upon  the  stage  of  a  round  voyage  necessitating  thereby  the  use 
of  a  part  of  the  vessel's  fittings,  spars  and  cargo  for  fuel,  recovery 
was  precluded."*  But  if  through  the  negligence  of  the  crew  a  scow 
on  which  a  cargo  is  loaded  is  allowed  to  drift  and  the  cargo  is  lost 
by  a  peril  within  the  policy,  recovery  is  not  precluded."'' 

§  2850a.  Negligence  insured  against:  exception  of  "want  of  due 
diligence  by  owners,"  etc.:  marine  risk. — If  instead  of  containing 
an  express  exception  for  negligent  navigation  the  policy  provides 
that  it  covers  loss  through  negligence  of  the  master,  mariners, 
engineers  or  pilots,  or  through  l»reakage  of  shafts,  latent  defects 
in  the  machinery  or  hull  "'provided  such  loss  or  damage  has  not 
resulted  from  want  of  due  diligence  by  the  owners  of  the  vessel  or 
any  of  them,  or  by  the  manager,"  the  defense  will  not  be  sustained 
that  the  loss  was  due  to  the  negligence  of  the  master  in  putting 
to  sea  on  the  return  voyage  with  two  of  the  propeller  blades  broken, 
there  being  no  evidence  of  want  of  due  diligence  of  any  owner 
or  manager. ^^ 

§  2851.  Wrongful,  fraudulent  and  criminal  acts  of  assured:  at- 
tempts to  defraud:  burning  vessel. — A  party  is  not  permitted  to  in- 
sure against  liis  own  knavery.  Public  policy  does  not  sanction 
such  contracts,  and  the  assurer  is  not  liable  for  the  willful,  reck- 
less, or  fraudulent  acts  of  the  assured,  nor  for  his  acts  of  bad  faith, 
misconduct,  or  wrongdoing.^"  This  rule  does  not  V)ind  the  assured 
for  the  Avillful  or  fraudulent  acts  of  third  parlies  done  witliout  his 


^^*  Greeneock  Steamship  Co.  v. 
IMaritime  Ins.  Co.  (1909)  1  K.  B. 
307,  72  L.  J.  K.  B.  59.  88  L.  T.  207, 
51  W.  R.  447.  8  Com.  Cas.  78,  9  As]). 
M.  C.  304  (1909)  2  K.  B.  057,  72  L. 
J.  K.  B.  808,  89  L.  T.  200,  52  W.  R. 
186,  9  Com.  Cas.  41,  9  Asp.  M.  C. 
403.  As  to  seaworthiness,  see  §§  2151 
et  seq.  lierein. 

18b  Western  Assurance  Co.  v.  Ches- 
a])('ake  Ligtcrage  &  Towage  Co.  lOo 
Md.  232,  -05  Atl.  037. 

^^  New  York  &  Porto  Rico  Steain- 
sliip  Co.  v.  .cl<]tna  Iiis.  Co.  (U.  S.  T). 
C.)  192  Fed.  212,  aff'd  204  Fed.  255, 
122  C.  C.  A.  523. 

^^  Indiana. —  Franklin  Ins.  Co.  v. 
lliunphrey,  05  Ind.  519,  32  Am.  Rep. 
78. 


Lnnisioua. — Henderson  v.  "West- 
ern ^Marine  &  Fire  lus.  Co.  10  Rob. 
(La.)  104,  4;!  Am.  Dee.  170. 

Nebraska. — Western  Horse  & 
Cattle  Ins.  Co.  v.  O'Neill,  21  Neb. 
548,  32  N.  W.  .581. 

Xew  II  a  III  psJt  ire.— Urn-kin!^  v. 
People's  ]\h;tual  Fire  Ins.  Co.  11 
Fost.  (31  N.  H.)  238. 

New  Jersei/. — Robinson  v.  fiercer 
County  jNlutual  Fire  Ins.  Co.  3 
Dutch'  (27  N.  J.  Law)  134. 

Peinisi/lvaiiia. — Citizens'  Ins.  Co. 
V.  Marsh,  41   Pa.  St.  28(i. 

See  Sehultz  v.  I^aeilie  Ins.  Co,  14 
Fla.  73;  Dwver  v.  Continental  Ins. 
Co.  57  Te.v.  181.  See  Pluenix  Ins. 
('(..  V.  Sullivan,  39  Kan.  44!).  38  Pac. 
528.     See  §§  1800  et  seq.  herein. 


4939 


^  2851  JOYCb:  ON  UNSURANCE 

knowloduo,  consent,  or  connivance*  Altliouoh  the  fact  tliat  such 
parlies  have  tlirealened  to  hurn  the  insured  premises,  if  known  by 
liini  etVecting  the  pohcy,  and  not  (hsclosed,  is  ini])ortant  upon  the 
question  of  recovery.  If  one  l)eals  his  insured  mare  with  an  iron 
rod  so  that  she  dies,  he  cannot  recover  tlic  insurance;^  and  it  is  a 
si'ood  defense  that  the  insured  set  fire  to  the  property.'  So  tlie 
destructii)n  of  the  properly  by  the  assured  reheves  llie  insurer  from 
hahihty,  though  there  is  no  stipuLition  to  that  effect  in  the  policy.* 
And  if  one  submits  herself  to  an  illegal  operation  to  procure  an 
abortion  pnbHc  policy  forbids  a  recovery.^  As  between  the  benefi- 
ciary who  connnils  murder  to  obtain  the  insurance  and  t.lio  insurers, 
the  murder  is  a  defense,  but  as  1)etween  the  assured's  legal  repre- 
sentatives and  the  insurers  public  policy  does  not  prevent  a  re- 
covery.® An  act  of  Congress  which  provides  for  the  punishment 
of  a  conspiracy  to  burn  or  destroy  any  vessel  or  cargo  with  intent 
to  injure  any  underwriter  is  constitutional,  and  covers  vessels  on 
lakes  and  rivers  as  well  as  upon  the  liigh  seas.  The  law  covers  a 
conspiracy  to  destroy  the  vessel  with  intent  to  injure  insurers. 
Actual  burning  of  the  vessel  or  actual  injury  to  insurance  offices 
is  not  necessary  to  constitute  the  offense,  ah  hough  such  acts  if 
consummated  will  evidence  the  conspiracy,  if  done  by  defendants 
or  by  one  aiding  and  abetting  them.'^  But  a  vessel  may  be  burnt 
to  prevent  its  falling  into  the  enemy's  hands,  and  a  recovery  may 
be  had  for  its  loss.^ 

The  right  of  the  insurer  to  plead  that  the  fire  was  caused  by  the 
criminal  conduct  of  the  insured,  or  that  the  insured  by  fraud 
procured  the  insurable  value  to  be  fixed  at  an  excessive  amount, 
is  not  taken  av/ay  by  a  statute  requiring  an  insurer  to  state  in  the 
policy  the  insurable  value  of  the  property  insured,   which  shall 

^Walljer  v.  London  &  Provincial  ty   l)y   insured),    129   Am.    St.   Rep. 

Im.  Co.  Jr.  L.  R.  22  Ex.  572.  303,  108  S.  W.  325. 

2  Western  Horse  &  Cattle  Ins.  Co.  ^  Hatch   v.    Mutual   Life   Ins.    Co. 
V.   O'Neill,  21   Neb.   548,   32   N.   AV.  120  Mass.  550,  21  Am.  Rep.  541. 
581.  ^  Cleaver  v.  IMutual  Reserve  Fund 

3  See  Butman  v.  Hobhs,  35  Me.  1  L.  R.  Q.  B.  147,  61  L.  J.  Q.  B. 
227;  Huchborger  v.  Merchants'  F.  128,  6G  L.  T.  220,  40  W.  R.  230,  56 
Ins.  Co.  4  Biss.   (U.  S.  C.  C.)  265,  J.  P.  180. 

Fed.    Cas.    No.    11,481;    Thurtell    v.  ^United  States  v.  Cole,  5  McLean 

Beaumont,  3  Moore,  612,  1  Bins".  330,  (U.  S.  C.  C.)  513,  Fed.  Cas.  No.  14,- 

2  L.  J.    (0.   S.)    C.  P.  4,  25  R.  R.  832;    Acts    of    Cono-ress,    March    3, 

644.  1825,  sec.  23;  United  States  v.  Johns. 

^Bindell  v.  Kenton  (.'onnty  As.sess-  1  Wash.  (U.  S.  C.  C.)  363,  Fed.  Cas. 

ment  Fire  Ins.  Co.  128  Ky.  389,  17  No.    15,481;    Acts    of    Congress    of 

L.R.A.(N.S.)   189   (annotated  on  lia-  March  26,  1804. 

biiity  of  insurance  company  in  C9se  ^  Gordon  v.  Rimmington,  1  Camp, 

of  intentional  destniction  of  proper-  123,  10  R.  R.  656. 
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be  the  measure  of  damages  in  case  of  loss,  and  providing  that  the 
insurer  shall  be  estopped  to  deny  tisat  the  property  was  worth  at 
the  time  of  insuring  the  amount  so  fixed,  and  that  the  agent 
sohciting  the  insurance  shall  be  held  to  be  the  agent  of  the  in- 
surer.^ And  it  is  not  essential  that  the  property  burned  by  assured 
be  his  sole  property,  it  is  sufficient  that  he  has  an  interest  or  estate 
therein,  in  order  to  constitute  his  act  of  burning  a  crime  within 
a  statute  making  it  a  crime  for  insured  to  maliciously  burn  his 
own  property  with  intent  to  prejudice  insurer,  nor  in  such  case 
is  the  statutory  value  essential. ■'° 

§  2852.  Malicious  acts  of  insurance  officers  in  refusing  to  in- 
sure.— An  action  cannot  be  maintained  against  officers  of  insurance 
companies  on  the  ground  that  their  acts  were  those  of  maliciously 
conspiring  and  combining  to  refuse  insurance." 

3  Hartfon!   Fire  Ins.   Co.   v.   Red-        "  Hunt  v.   Simonds,   19  Mo.   583, 
din<r,  47  Fla.  228,  67  h.R.A.  518,  37   584. 
So.  (32. 

^°  Jones  V.  State,  70  Oliio  St.  30, 
70  N.  E.  952. 
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SPECIAL  RISKS  AND  LOSSES— ACCIDENT  INSURANCE. 

§  '2S()'2.     Risk  and  loss  in '  aoeitleiit  insurance:    generally. 

§  2803.     **A('oit1ent"'    delinod:     distinction    between    accidental    death    and 
accidental  means. 

§  2863a.  "Accident"'  and  "accidental"  detined  by  the  courts,  etc. 

§  2864.     What  constitutes  an  accident:    eases. 

§  2865.     When  ))resumption  against  suicide. 

§  2866.     What  does  not  constitute  an  accident:    eases. 

§  2867.     Locomotive  engineer  may  be  protected  by  general  ticket  covering 
accidents  to  travelers  :   construction  :   intent  of  j^arties. 

§  2868.     Against  accidental  injuries  which  shall  not  be  fatal:    computation 
of  time :   construction. 

§  2869.     Accident  to  employee  in  performance  of  services  or  while  doing 
accidents  incident  to  employment. 

i^  2870.     Occupation  of  insured :  loss  of  time :  change  of  occuijation. 

§  2870a.  Same  subject :    limitation  of  liability. 

>?  2871.     Accident  while  boarding  moving  conveyance :    commencing  or  con- 
tinuing travel:    traveling:    "passenger." 

§  2871a.  "In"  "in  or  on"  a  "public  conveyance :  "  "passenger  conveyance." 

§  2871b.  "Passenger  car :  "  train  "used  for  passenger  service." 

§  2S72.     Walking  as  part  of  a  continuous  journey  to  make  necessary  con- 
nections Avhile  traveling  by  public  or  private  conveyance. 

5^  2873.     Traveler  not  bound  to  remain  inside  cars  stopping  several  minutes 
at  intermediate  station. 

§  287-i.     Accident  while  doing  necessarj'^  act  as  passenger  at  time  of  com- 
pletion of  journey. 

§  2875.     Accident   after   completion   of   travel   as   passenger   on   a   public 
conveyance. 

55  2876.     Walking  not  for  purpose  of  making  traveling  connections,  but  to 
terminate  journey  after  leaving  public  conveyance. 

§  2876a.  "Walking  on  a  public  highway :  "  when  includes  platform  of  rail- 
way station. 

S  2876b.  Accident :    riding  in   automobile   taxicab   or  carriage   as  "public 
conveyance"  for  passenger  service:    common  carrier. 

§  2876c.  "Passenger"  in  elevator. 
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§  2877.     Taking  poison  or  an  overdose  of  medicine. 

§  2878.  Cliaracter  of  death,  whether  accident  or  disease  caused  from  con- 
tact with  "bacilli,"  putrid  matter,  etc.,  malignant  pustule:  in- 
oculation of  virus :    blood  poisoning. 

§  2879.  Disease  causing  death  "directly  or  jointly  with  such  accidental 
injury." 

§  2879a.  "Wliere  death  is  not  by  disease  but  from  accident. 

§  2880.     "Where  death  is  not  from  accident  but  by  disease. 

§  2881.     Asphyxiation  caused  by  the  action  of  water  or  inhaling  gases. 

§  2882.  Injury  or  death  inflicted  through  felonious  act  of  another  or 
inflicted  by  wrongdoer. 

§  2883.  Internal  injury:  voluntary  act  for  convenience,  pleasure,  or  in 
daily  routine  duties  unaccompanied  b^'  extraneous  accidental 
cause:    rupture:    strains,  etc. 

§  2884.     Same  subject:    conclusion. 

§  2885.     Other  cases  of  external,  violent,  and  accidental  means. 

§  2885a.  Burning  building:    injury  to  assured. 

§  2885b.  Miscellaneous  cases  of  special  risks  and  losses  in  accident  insur- 
ance. 

§  2862.  Risk  and  loss  in  accident  insurance:  generally. — In  con- 
sidering this  question,  tlie  construction  of  the  contract  is  import- 
ant, for  the  terms  of  this  class  of  pohcies  are  numerous  and  variou.-. 
and  during  the  life  of  this  class  of  insurances  changes  in  the  terms 
of  the  contract  have  been  made  to  meet,  by  the  provisions  of  the 
policy,  such  objectionable  points  as  have  been  considered  to  exi>t 
in  view  of  the  decisions  of  the  several  courts'.  In  arriving  at  the 
intention  of  the  parties,  the  rule  obtains  in  this,  as  ni  other  insur- 
ances, that  regard  must  be  had  to  the  objects  and  purposes  intended 
by  the  parties.  The  purpose  of  issuing  and  accepting  accident  poli- 
cies is  to  furnish  assured  a  sum  of  money  for  accidents  and  death 
caused  by  accidental  means, ^^  and  this  may  be  by  way  of  indemnity 
against  accidents  or  by  the  payment  of  a  specified  sum  upon  death 
caused  by  accident  and  involves  the  question  of  proximate  and 
remote  cause,^^  although  some  policies  u.se  words  which  affect  the 
question  of  j)roximatc  cause  to  a  certain  extent,  as  where  such  terms 

*2  See   Healy  v.   Mutual   Accident  ^^  General    Accident    Fire    &    Life 

Assoc.  133  111.  55G,  23  Am.  St.  Kcp.  Assur.  Co.  v.  Homely,  109  ^Td.  93, 

637,  9  L.K.A.  371,  25  X.  E.  52;  Em-  71    All.   524;    In    re    Etherington    v. 

ployer's  Liability  Assurance  Corp.  v.  Lancashire  &  Yorkshire  Accident  Ins. 

Mcirill,  155  Mass.  404,  29  N.  E.  529,  Co.    [1909]    1  K.  B.  591,  126  L.   T. 

per  Barker,  J.  328,  53  G.  J.  266. 

Accident  insurance  is  not  contract  As  to  proximate  and  remote  cause, 

of  indemnity  in  all  cases,  see  §  27  see  chapter  thereou  §§  2832  et  sei]. 

herein.  herein. 
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as  "sccondavY  cause,"  ^*  "efleels  of  such  injury,"  ^^  "solely"  from 
such  injuries  ^^  "immediately,"  ^"^  and  other  qualifying;  words  and 
exceptions  are  used.  So  there  may  he  a  limitation  of  the  amount 
rccoverahle,  where  the  injury  causinc;  the  loss,  results  wlioUy  or  in 
]>art  from  the  intentional  act  of  insured  or  any  other  person  in 
which  case  the  meaning  of  the  word  "intentional"  hecomes  im- 
portant.^' It  maj'^  also  be  stated  that  the  same  general  rules  of  con- 
struction apply  in  this  as  in  other  risks  under  insurance  contracts. 
These  we  have  noted  elsewhere.  And  the  character  of  the  risk  is 
sometimes  dependent  upon  the  terms  of  the  contract.  Thus,  if  it 
is  evident  from  the  whole  of  the  contract  that  the  risk  is  strictly 
an  accident  insurance,  and  not  a  tire  risk,  it  will  be  so  construed.^^ 
The  policy  may  also  be  so  worded  that  what  are  technically  known 
as  diseases  may  constitute  accidents  and  so  preclude  the  idea  of  a 
preceding  accident  when  insured  suffers  from  such  techuicall,\- 
known  disease.^"  And  it  is  held  that  if  either  of  one  or  two  causes 
could  have  caused  the  death  and  one  cause  is  accidental,  and  the 
other  not,  recovery  by  assured  is  precluded.^  Again,  the  classifica- 
tion may  depend  upon  some  statutory  provision,  as  under  a  statute 
providing  for-  the  formation  of  comi)anies  to  insure  against  "bodily 
injuries  and  death  by  accident."  ^     A  distinction  has  been  made 


i^Smitli  V.  Accident  Ins.  Co.  22 
L.  T.  861,  39  L.  J.  Ex.  211.  L.  K. 
5  Ex.  302,  18  W.  R.  1107.  See  §§ 
2837,  2837a  herein. 

^^  Isitt  V.  Railway  Passengers 
Assur.  Co.  L.  R.  22  Q.  B.  D.  504, 
58  L.  J.  Q.  B.  191,  60  L.  T.  297, 
37  W.  R.  477. 

16  Ward  V.  Aetna  Life  Ins.  Co.  82 
Neb.  499,  118  N.  W.  70,  38  Ins.  L. 
J.  14,  s.  c.  85  Neb.  471,  123  N.  W. 
456,  39  Ins.  L.  J.  277. 

^"^  AVilliams  v.  Preferred  Mutual 
Accident  Assoc.  91  Ga.  698,  23  Ins. 
L.  J.  75,  17  S.  E.  982.  See  §§  2837, 
2837a,  3031  et  soq.  herein. 

1^  Continenliil  Itis.  Co.  v.  Cunninj;- 
liam.  188  Ala.  159,  L.R.A.1915A,  538, 
66  So.  41,  44  Ins.  L.  J.  452.  Se.- 
§  2618  herein. 

1^  Western  Refri<?erator  Co.  v. 
American  Casualty  Ins.  &  Sec.  Co. 
51  Pod.  155. 

20  Gallagher  v.  Fidelity  &  Casu- 
alty Co.  148  N.  Y.  Supp.  1016,  163 
App.  Div.  556.  44  Ins.  L.  J.  448. 
See  §§  2878  et  seq.  herein. 
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1  Carnes  v.  Traveling  Men's  Assoc. 
106  Iowa,  281,  76  N.  W.  783.  See 
§  3701  herein. 

2  Mass.  acts  1887,  c.  214,  sec.  29, 
cl.  5.  See  N.  Y.  Laws  1909,  c.  33 
(Consol.  L.  c.  28)  sees.  70,  107. 

See  the  following  cases : 

Kentucky. — Clay,  Comr.  v.  Em- 
ployers Indemnity  Co.  of  Phila.  157 
Ky".  232,  162  S.  W.  1122  (right  of 
foreign  company  to  do  any  one  of 
certain  kinds  of  business  under  Stat, 
sec.  693). 

Lduishma. — State  v.  Continental 
Casualty  Co.  134  La.  806,  ()4  So.  757 
(insurance  "against  sickness,  bodily 
injury  or  death  by  accident"  is  l)ut 
a  single  l)usiness  and  covei's  all  these 
contingencies  under  act  1902,  Xo. 
50). 

New  Jen^ey. — Travelers  Ins.  Co.  v. 
Wat  kins,  71  N.  J.  L.  223,  71  Atl. 
.325,  38  Ins.  L.  J.  125  (under  P.  L. 
1902.  p.  407;  P.  L.  1!HI7,  p.  128, 
])r()hibiling  combining  contract  for 
life  insurance  with  one  against  bod- 
ii\  injury  by  decedent). 
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between  accident  and  casualty  insurance,  in  that  the  former  insures 
against  accidents  resulting  in  bodily  injury  and  death,  and  not 
against  loss  or  damage  to  property,  and  that  "casualty"  insurance 
covers  boilers,  plate  glass,  etc.,  risks;  and  it  is  held  that  policies  of 
insurance  to  indemnify  the.  assured  as  owner  of  a  horse,  vehicle,  or 
elevator  causing  accidental  personal  injuries  for  which  he  may  be 
legallv  liable  against  claims  for  compensation  therefor,  or  as  land- 
lord or  tenant  ifor  such  injuries  to  persons  other  than  employees  or 
persons  injured  by  elevators,  or  as  a  builder  or  contractor  for  such 
injuries  to  workmen  employed  by  other  contractors,  and  to  the  pub- 
lic for  such  injuries  caused  by  the  assured  and  his  own  workmen 
but  not  caused  by  a  subcontractor  or  his  workmen,  all  covered 
legitimate  varieties  of  accident  insurance.'  Again,  in  accident 
policies  a  distinction  is  made  between  the  insurer  and  a  carrier. 
Thus  it  is  said,  in  connection  with  the  meaning  of  the  words  "rule 
of  a  corporation"  and  assured's  binding  knowledge  thereof,  that  in- 
surer, under  an  accident  policy  insuring  against  loss  by  accidental 
injury  or  death,  is  not  as  to  its  policy  holders  "at  all  in  the  position 
of  a  carrier  for  hire  as  to  its  passengers.  The  latter  is  engaged  in 
a  special  service  of  peculiar  danger,  as  to  which  some  rules  of  con- 
duct on  the  part  of  its  patrons  are  highly  necessary.  The  former 
assumes  a  guardianship  of  its  patrons  in  respect  to  the  casualties 
of  life  which  beset  men  everywhere,  and  as  to  which  it  is  not  prac- 
ticable to  impose  limitations  which  shall  be  constantly  borne  in 
mind  by  the  insured."  *  In  accident  insurance  the  party  does  not 
receive  the  money  "because  of  the  accident,  but  because  he  has  made 
a  contract  providing  for  the  contingency.  An  accident  must  occur 
to  entitle  him  to  it,  but  it  is  not  the  accident  but  his  contract  which 
is  the  cause  of  his  receiving  it."  ^ 

Ohio.— State  (ex  rcl.  Sheets)  v.  insurance"  defined  in  a  Minnesota 
Aetna  Life  Ins.  Co.  69  Ohio  St.  317,  case:  State  ex  rel.  Clapp  v.  Federal 
69  N.  E.  608,  3.3  Ins.  L.  J.  272  (for-  Investment  Co.  48  Minn.  110,  50 
eign  life  company  may  he  licensed  N.  W.  1028,  21  Ins.  L.  J.  226;  Mot- 
to transact  employers  liability  insur-  ropolitan  Casualty  Co.  of  N.  Y.  v, 
ance,  under  Rev.  Stat.  sec.  3596).  Basford,  31  S.  Dak.  149,  139  N.  W. 

South  y;rt/.-o/rt.— Metropolitan  Cas-  795      (employer's     liability     only     a 

ualty  Co.  of  N.  Y.  v.  Basford,  31  S.  branch  of  "accident  and  casualty"  in- 

Dak.  149,  139  N.  AV.  795  (Laws  1911,  surance). 
c.  176,  construed).  *  Marx    v.    Travelers'    Ins.    Co.    39 

Whether    policy    life    or    accident,  Fed.  321,  per  Ilallett,  J. 
see  §  3371)  herein'.  ^  Bradburn  v.  Great  Western  Ry. 

State  rcfrulation  of  insiiraiu-e  com-  Co.   44   L.   J.   Ex.   9,   31   L.   T.   464, 

panics,  see  §§  327  et  ser|.  herein.  L.  R.  10  Ex.  1-3,  23  Week.  Rep.  48, 

8  Employer's    Liability    Assurance  8    Eng.    Rul.    Cas.   439.      See    §    27 

Corp.  V.  Merrill,  155  Mass.  404,  29  herein. 
N.  E.  529,  iier  P.arker,  J.     "Casualty 

Jovcc  Ills.  Vol.  v.— 310.        4945 
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Tlie  question  wliellior  insured's  deutli  was  caused  by  the  injury, 
or  whether  he  sustained  llie  injury  is  for  the  jury,  where  it  cannot 
lie  said  that  the  evidence -in  support  of  one  theory  is  so  clear  that  a 
reasonable  man  fairly  exercising  liis  judgment  could  have  refused 
liis  assent  thereto.^  And  the  question  Avhether  or  not  the  accident 
occurred  in  the  manner  testified  to  is  for  tlie  jury,  where  it  cannot 
be  said  as  a  matter  of  law  that  the  manner  of  occurrence  is  so  im- 
])rol)able  or  conjectural  that  it  should  not  l)e  so  submitted.''' 

§  2863.  "Accident"  defined:  distinction  between  accidental  death 
and  accidental  means. — An  accident  may  I)e  anything  that  begins 
to  be,  that  happens,  or  is  a  result  wliich  is  not  anticipated,  but  is 
unforeseen  and  unexpected  by  the  person  injured  or  affected  there- 
by. ■  It  must  also  not  only  begin  to  be,  happen,  or  result  without 
assured's  foresight  or  expectation,  but  without  design  or  intentional 
causation  on  his  part.  It  is  an  undesigned  contingency,  a  casualty, 
a  happening  by  chance,  something  out  of  the  usual  course  of  things, 
unusual,  fortuitous,  not  anticipated,  and  not  naturally  to  be  ex- 
pected. Vis  major  is  involved,  and  perhaps  necessarily  some  vio- 
lence, but  violence  is  not  accident.  The  event  may  proceed  from 
an  unknown  or  from  a  known  cause,  for  it  is  not  essential  that  the 
cause  should  l)e  unknown.  It  may  be  an  unusual  event  attending 
the  performance  of  a  usual  and  necessary  act,  or  an  unusual  effect 
of  a  known  cause.  An  accident  may  occur  with  or  without  human 
agency,  and  in  the  latter  case  may  happen  through  a  person's  own 
agency  in  an  midesigned,  unforeseen,  and  unexpected  way,  or 
through  the  agency  of  another  person.  Where  the  agency  of  an- 
other is  the  moving  cause  or  the  immediate  cause,  the  act  may  in 
itself  be  intentional,  but  result  in  unintentional  injury  to  the  as- 
sured, or  it  may  be  an  unintentional  act  resulting  in  injury  to 
assured  or  an  intentional  act  resulting  in  injury  to  assured,  but  the 
result  to  the  latter  is  unforeseen  and  unexpected  by  him  and  a  result 
to  which  he,  the  injured  party,  has  in  no  Avay  designedly  contrib- 

®  Ward  v.  Aetna  Life  Ins.  Co.  82  Maruland. — General  Accident  Fire 

Neb.  499,  118  N.  W.  70,  38  Ins.  L.  &   Life,  Assur.   Co.   v.   Homely,   109 

J.  14,  s.  c.  85  Neb.  471,  123  N.  W.  Md.  93,  71  Atl.  524. 

456,  39  Ins.  L.  J.  27i.     See  also  the  Neio  York. — Gallag'her  v.  Fidelitv 

following  cases :  &  Casualty  Co.  of  N.  Y.  148  N.  Y. 

United  Slates. — MeCormack  v.  Ill-  Supp.  1016,  163  App.  Div.  556,  44 

inois   Commercial   Men's   Assoc.   159  Ins.  L.  J.  448. 

Fed.  114,  86  C.  C.  A.  304.  ''  Sullivan  v.  Modern  Brotherhood 

Georgia. — Atlanta  Accident  Assoc,  of  America,  167  Mich.  524,  42  L.R.A. 

V.  Alexander,  104  Ga.  709,  42  L.R.A.  (N.S.)    140    (annotated   on   liability 

188,  30  S.  E.  9.39,  28  Ins.  L.  J.  83.  under  accident  policy   for  condition 

Kentucky. — Travelers'   Ins.   Co.  v.  caused  by  external  infection  without 

Bingham,  32  Kv.  L.  Rep.   233,  105  cut  or  abrasion),  133  N.  W.  486,  41 

S.  W.  894.         "  Ins.  L.  J.  286. 
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nted;  but  if  assured  has  voluntarily  co-operated  or  participated  in 
an  act  resulting-  in  the  intentional  infliction  upon  him  of  injury 
by  another,  as  in  case  of  an  encounter,  such  injury  is  deemed  to  be 
a  result  so  far  reasonably  to  be  expected  and  foreseen  as  probable  to 
occur  that  it  is  not  an  accident,  but  an  injury  in  an  affray,  without 
voluntary  co-operation  or  fault  of  assured,  may  be  an  accident.  The 
above  definitions  or  deductions  are  supported  by  the  definitions  of 
the  courts  and  the  decided  cases  and  rules  under  this  chapter,  and 
it  will  be  seen  upon  comparing  the  definitions  of  accident  given  by 
the  courts,^  and  those  above  stated  by  us  as  based  thereon,  that  they 
rest  upon  certain,  governing,  underlying  principles  applicable  to 
certain  contingencies  and  that  for  this  reason,  such  definitions  dif- 
fer for  the  most  part  chien_v  in  the  form  of  the  statement,  and  this 
necessarily  follows,  or  at  least  ought  to  follow,  since  the  principles 
underlying  tlie  same  must  constitute  the  foundation  upon  whicli 
all  definitif)ns  of  that  term,  in  connection  with  insurance,  must  be 
formulated.  Some  controlling  statute  or  the  policy  itself  may^  how- 
ever, expressly  define  the  word,  but  even  in  such  cases  the  law 
makers  or  the  parties  themselves  have  as  a  rule  only  endeavored 
to  make  clear  what  has  been  deemed  the  controlling  principle.  In 
conclusion  as  to  this  point  we  add  here  certain  expressions,  terms, 
and  ]:)]irases  wliich  are  used  in  one  coml)ination  or  another  through- 
out definitions  of  accident.  They  are:  An  event  which  takes  place 
without  one's  foresight  or  expectation  ;  an  unanticipated  happening; 
nndesigned;  undesigned  contingency;  something  unforeseen  ;  some- 
thing which  occurs  unexpectedly:  an  act  which  unintentionally 
and  involuntarily  occurs;  something  out  of  the  usual  course  of 
events,  and  which  happens  unexpectedly  and  undesignedly;  not 
according  to  the  usual  course  of  things;  not  taking  place  as  ex- 
pected; involuntary;  unintended;  that  which  suddenly  happens 
from  an  imknown  and  unforeseen  cause;  fortuitous;  chance;  cas- 
ualty; mishaj);  an  event  which  happens  without  the  aid  of  the 
person  injured  and  which  is  unforeseen;  an  event  from  an  un- 
known cause  or  an  unexpected  event  from  a  known  cause.^ 

In  this  connection  it  may  be  noted  that  the  language  of  the  policy 
may  it  is  held  warrant  a  distinction  l)ctwcen  accidental  death  and 
accidental  means.  Thus  in  case  of  an  insurance  against  death 
from  bodily  injury  caused  by  violent,  accidental,  external,  and 
visible  means,  the  court  said :  ''A  person  may  do  certain  acts  the 
result  of  which  acts  may  produce  unforeseen  consequences  and  may 

"  See  §  28fi.3!i  heroin.  9  See  §  28G3a  herein. 

On  what  eonstitutes  an  at-eiflent 
witliin  afcidfiit  policy,  see  note  in  .30 
L.K.A.  20G. 
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produce  what  is  t-ommonly  called  accidental  death,  hut  the  means 
are  exaclly  what  the  man  intended  to  use,  and  did  use,  and  was  pre- 
paivd  to  use.  The  means  wore  not  accidonlal,  hut  Iho  result  mit^ht 
he  accident4d."  ^°  This  distinction  is  more  clearly  apparent  where 
the  policy  uses  words  intended  to  cpialify  or  extend  the  rule  as  to 
]n'oximate  and  remote  cause,  as  where  the  provision  is  "shall  die 
from  the  ell'ccts  of  such  injury."  Here  the  death  need  not  he  im- 
mediately caused  hy  the  injury,  yet  if  the  injury  was  iuunediat«ly 
caused  hy  the  accident,  and  the  death  ensued  as  a  natural  conse- 
quence or  effect  of  the  injury,  then  the  assurer  is  liahle."  So  in  an 
Iowa  case  a  distinction  is  also  made  between  an  accidental  cause 
and  an  accidental  result,  between  an  agreement  to  pay  the  policy 
amount  in  case  assured  should  meet  with  an  accidental  death,  and 
an  undertaking  to  pay  said  amount  in  case  assured's  death  is  pro- 
duced by  accidental  means.  In  other  words,  the  result  may  not 
have  been  intended  nor  anticipated,  and  may  have  been  such  that 
it  could  not  have  been  foreseen.  The  voluntary  and  intentional  act 
of  the  person  suffering  the  unanticipated  result  may  have  been  the 
immediate  cause  of  the  result.  Nothing  may  have  been  done  or 
liave  occurred  which  assured  had  not  fore.seen  and  planned  except 
the  injury  and  the  consequence  resulting  therefrom,  and,  again, 
the  result  which  follows  assured's  act  may  not  have  been  the  usual 
result  thereof,  but  may  have  been  unusual  and  unexpected  and 
still  not  be  accidental,  as  where  the  act  which  produced  such  un- 
expected result  was  voluntary.  The  above  applies  where  the  policy 
f)rovides  for  recovery  in  the  event  of  death,  but  only  where  death 
results  from  bodily  injuries  effected  solely  by  external,  violent,  and 
accidental  means.^^  The  means  w'hich  cause  the  injury  only,  and 
not  the  injury  itself,  are  referred  to  by  the  clause  of  an  accident 
jxtlicy  providing  that  the  insurer's  liability  shall  attach  only  when 
the  injury  is  through  "external,  violent,  and  accidental  means."  "• 

1°  Clidero  v.  Scottish  Accident  Ins.  Ins.  L.  J.  62,  relying  upon  Feder  v. 

Co.   Lim.    (Scot.   Ct.   Sess.   1892)    29  Towa   State   Traveling  Men's  Assoc. 

Scot.  L.  Rep.  303.     Same  quotation  107    Iowa,   538,   43   L.R.A.    1)93,   70 

given   in   Carnes  v.   ]owa    Traveling  Am.    St.   Rep.   212,   78   N.    W.   252, 

IMen's  Assoc.  lOG  Iowa,  281,  68  Am.  28  Ins.  L.  J.  276. 

St.  Hep.  306,  77  N.  W.  683,  28  Ins.  On  when  death  or  injurv  may  he 

L.  J.  345,  348. — Ladd,  J.  deemed  to  have  heen  caused  by  acei- 

^^  Isitt      v.       Railway      Passenger  dental    means   though    the   voluntary 

Assur.    Co.  L.   R.   22   Q-   ^-   ^^'4,   58  act  of  the  insured  was  the  primary 

L    J     Q.   B.   191,   GO   L.    T.   297,   37  cause  thereof,  see  notes  in  5  L.R.A. 

W.  R.  477.  (N.S.)      657;      L.RA.1915E,      127; 

What  is  death  Ijy  accidental  means,  L.R.A.1916B,  1021. 

see  note  8  Am.  St.  Rep.  763.  ^^  American   Accident   Co.   v.   Rei- 

12  Riley     v.     Intei-state     Business  gart,  94  Ky.  547,  21  L.R.A.  651,  42 

Men's  Accident  Assoc.  —  Iowa.  — ,  Am.  St.  Rep.  374,  23  S.   W.  191. 
L.R.A.  — -,  — ,  152  N.   W.   617,  46 
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The  deduction  is  made  from  a  case  in  the  United  States  supreme 
court  that  it  is  not  enough  that  assured  might  not  have  foreseen 
the  consequences.  "It  is  enough  if  he  ought  to  have  foreseen."  ^* 
This  opens  up  a  wide  range  of  possibilities  in  the  way  of  a  defense, 
and  involves  clearly  the  question  of  negligence.  In  numerous  cases 
the  courts  have  held  injuries  to  be  accidents  or  accidental  when 
clearly  they  ought  by  any  reasonably  prudent  man  to  have  been 
foreseen.  This  is  largely  so  in  cases  of  negligence  or  where  want  of 
due  care  exists.  To  "foresee"  is  to  "see  beforehand ;  to  see  or  know 
before  occurrence;  to  have  prescience  of;  to  foreknow;  'a  prudent 
man  foreseeth  the  evil.'  "  ^^  The  court  could  not  have  intended  to 
say  more  than  this:  that  an  "accident"  must  not  only  be  unfore- 
seen, but  must  also  be  something  which  happens  out  of  the  usual 
course  of  things,  something  unusual,  fortuituous,  an  unusual  event, 
effect,  result,  not  ordinarily  following  the  performance  of  an  act, 
and  not  naturally  to  be  expected. 

In  a  Mis.souri  case  it  is  said  that  "accidental  means  are  those 
which  jH-oduce 'effects  which  are  not  the  natural  and  probable  con- 
sequences of  the  act."  ^^  This  rule  or  definition  is  also  given,  but 
not  unqualifiedly,  in  an  opinion  in  the  Federal  Circuit  Court  of  Ap- 
peals, in  a  case  decided  in  1898,  wherein  the  question  was,  whether 
death  was  occasioned  "by.  bodily  injuries  effected  by  external, 
violent  and  accidental  means."  It  appeared  that  insured  suffered 
an  abrasion  of  the  skin  on  the  toe  caused  by  wearing  a  new  shoe. 
The  abrasion  caused  blood  poisoning  which  produced  the  death, 
but  the  question  of  disease  was  eliminated,  and  it  was  held  that 
death  was  by  accidental  means  within  the  terms  of  the  above  pro- 
vision. The  court,  per  Sanborn,  C.  J.,  said:  "The  only  question 
remaining,  therefore,  is  whether  or  not  the  abrasion  of  the  skin 
of  the  toe  was  ])roduced  by  accidental  means.  If  it  was,  the  dealli 
w^as  so  produced;  and  if  it  was  not,  there  was  no  accident,  and  con- 
sequently no  cause  of  action.  The  contract  was  that  the  association 
would  pay  the  promised  indemnity  for  any  death  caused  'by  bodily 
injuries  effected  by  external,  violent,  and  accidental  means.'  There 
is  no  claim  tliat  the  friction  of  the  shoe  which  caused  Ihe  abrasion 
was  not  external  and  violent.  The  contention  is  tli;it  it  was  not 
accidental.  The  signincancc  of  this  word  'accidental'  is  best  pcr- 
eeived  by  a  consideralion  of  the  relation  of  causes  to  their  effects.' 

"2  May  on  Ins.  (3(1  C'd.)  sec.  52011,  ^<5  ^Vj-j^rht  y.  United  Commercial 
3-  rclviiif?  upon  United  States  Mutual  Travelers  of  America,  188  Mo.  App. 
Accident  Ins.  Co.  v.  Barry,  131  U.  457,  174  S.  W.  833,  45  Ins.  L.  J. 
S.  lOtt,  33  L.  ed.  (iO,  0  Sui>.  Ct.  755.    7G5. 

1*  Welister's    Unabridged    Diction- 
ary, "F^n•e^ee." 
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The  word  is  dcsc-riplive  of  means  which  produce  cfTeets  wliich  are 
not  their  natural  and  probable  consequences.  The  natural  con- 
sequence of  means  used  is  the  consequence  which  ordinarily  fol- 
lows from  their  use,  the  result  which  may  be  reasonably  anticipated 
from  their  use,  and  which  ought  to  be  expected.  The  probable 
consequence  of  the  use  of  given  means  is  the  consequence  which  is 
more  likely  to  follow  from  their  use  than  it  is  to  fail  to  follow. 
An  effect  which  is  the  natural  and  i)robablc  consequence  of  an  act 
or  course  of  action  is  not  an  accident,  nor  is  it  produced  by  acci- 
dental means.  It  is  either  the  result  of  actual  design  or  its  falls 
under  the  maxim  that  every  man  must  be  held  to  intend  the  natural 
and  probable  consequence  of  his  deeds.  On  the  other  hand,  an 
effect  which  is  not  the  natural  or  probable  consequence  of  the 
means  which  produced  it,  an  effect  which  does  not  ordinarily 
follow  and  cannot  be  reasonably  anticipated  from  the  use  of  those 
means,  an  effect  which  the  actor  did  not  intend  to  produce  and 
which  he  cannot  be  charged  with  the  design  of  producing  under 
the  maxim  to  which  we  have  adverted,  is  produced  by  accidental 
means.  It  is  produced  by  means  which  were  neither  designed  nor 
calculated  to  cause  it.  Such  an  effect  is  not  the  result  of  design, 
cannot  be  reasonably  anticipated,  is  unexpected,  and  is  produced 
by  an  unusual  combination  of  fortuitous  circumstances;  in  other 
words,  it  is  produced  by  accidental  means.^'''  Was  the  abrasion  of 
the  skin  of  the  toe  of  the  deceased  the  natural  and  probable  con- 
sequence of  wearing  new  shoes?  It  must  be  conceded  that  new 
shoes  are  not  ordinarily  worn  with  the  design  of  causing  abrasions 
of  the  skin  of  the  feet,  and  the  trial  court  has  found  that  the  abra- 
sion upon  the  toe  of  the  deceased  was  produced  unexpectedly,  and 
without  any  design  on  his  part  to  cause  it.  An  abrasion  of  the  skin, 
certainl}^  is  not  the  probable  consequence  of  the  use  of  new  shoes ; 
for  it  cannot  be  said  to  follow  such  use  more  frequently  than  it 
fails  to  follow  it.  Nor  can  such  an  abrasion  be  said  to  be  the  nat- 
ural consequence  of  w^earing  such  shoes, — the  consequence  which 
ordinarily  follows,  or  which  might  be  reasonably  anticipated. 
How,  then,  can  it  fail  to  be  the  chance  result  of  accidental  means, — 
means  not  designed  or  calculated  to  produce  it?  If  the  deceased, 
Avithout  design,  had  slipped,  and  caused  an  abrasion  of  his  skin, 
^s  he  Avas  walking  down  the  street,  or  had  punctured  the  skin  of 
his  foot  by  stepping  on  a  nail  in  his  room,  or  had  pierced  it  with 
a  nail  in  his  shoe  as  he  w^as  drawing  it  upon  his  foot,  there  could 

'^''Citing  Chicago,  St.  Paul,  Min-  On- liability  on  accident  policy  for 
neapolis  &  O.  Rv.  Co.  v.  Elliott,  12  sickness  or  death  caused  by  blood  poi- 
U.  S.  App.  381,  387,  389,  5  C.  C.  A.  soning,  see  notes  in  5  L.R.A.(N.S.) 
347,  350,  351,  353.  {>26;  L.R.A.1917A,  105G. 
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have  been  no  doubt  that  these  injuries  were  produced  by  accidental 
means;  and  it  is  difficult  to  understand  whj'  an  abrasion  of  the 
skin,  produced  unexpectedly  and  without  design,  by  friction  caused 
by  wearing  a  new  shoe,  does  not  fall  within  the  same  category." 
The  court  then  follows  with  definitions  of  an  accident  expressly 
embodying  the  elements  of  taking  place  without  one's  foresight  or 
expectation ;  unknown  cause ;  unusual  eftect  of  a  known  cause ;  not 
expected;  casualty;  contingency;  happening  by  chance;  unex- 
pectedly taking  place,  etc.,  and  notes  decisions  to  the  same  effect 
and  concludes:  "We  are  unable  to  distinguish  the  ca.se  at  bar 
from  those  to  which  we  have  referred,  and  the  case  last  cited  ^*  is 
of  controlling  authority  in  this  court."  ^^ 

The  above  rule,  therefore,  that  "accidental  means  are  those  which 
produce  effects  which  are  not  the  natural  and  probable  conse- 
quences of  the  act,"  must  not  be  construed  as  if  standing  alone, 
but  must  be  interpreted,  as  it  evidently  was  clearly  intended  that 
it  should  be,  in  view  of  and  in  conjunction  with  the  definitions 
especially  noted  and  quoted,  the  decisions  considered  and  the  con- 
clusion by  the  court  in  said  case. 

If,  however,  ■  said  rule  or  definition  is  not  qualified  and  based 
upon  the  definitions  expressly  quoted  by  the  court  in  the  above 
Federal  case,  but  is  to  be  interpreted  as  if  standing  alone  and  in- 
dependently thereof  then,  with  all  due  respect  to  the  learned 
Missouri  court,  first  above  mentioned,  where  said  i-ule  is  apparently 
so  stated,  we  suggest  that  if  as  so  unqualifiedly  stated,  it  is  followed 
to  its  logical  conclusion  and  such  independent  definition  is  made 
the  test,  there  would  and  could  be  no  "accidents"  or  "accidental 
means"  and  the  decided  cases  must  cease  to  be  held  to  establish 
any  precedents.  The  act  done,  the  thing  which  happens,  may  be 
rmforeseen,  undesigned,  happen  by  chance,  take  place  without  one's 
foresight  or  expectation,  or  otherwise  come  Avithin  the  above  def- 
initions and  those  of  like  character  from  the  opinions  of  the  courts 
which  are  supported  by  the  authorities  given  herein,  and  never- 
iheless  constitute  an  "accident"  or  "accidental  means"  even  thoush 
the  results  or  effects  arc  "the  natural  and  probable  consequences 
of  the  act."  Or  to  state  the  proposition  in  another  form,  if  the 
test  is.  that  as  an  independent  rule  "accidental  means  are  those 
which   produce  effects  which  are  not  the  natural   and  pro])ablo 

"  Refcrrinf?  to  United  States  Mu-  C.  A.   22.3,  40  .L.R.A.   653,  27  Ins. 

tual    Afcident   Assoc,   v.   Barrv,  131  L.  J.  530,  quoted  as  to  delinition  in 

U.  S.  100,  33  L.  ed.  60,  fl  Slip.  Ct.  l^rudcntial    Casualtv    Co.    v.    Curry, 

755.     See  §  28()3a  herein.  10   Ala.    App.   642,"  65   So.   852,  44 

^®  Western    Conimereial    Tra\elers  Ins.  L.  J.  456. 
Assoc.  V.  Smith,  85  Fed.  401,  20  ('. 
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consequences  of  the  act,"  then  if  they  arc  the  ''natural  and  probable 
consequences  of  the  act"  they  are  nut  an  "accident"  nor  "accidental 
means,"  and,  therefore,  the  act  done,  the  thing  which  happens, 
which  is  unforeseen,  undesigned,  happens  by  chance,  takes  place 
without  one's  foresight  or  expectation,  etc.,  as  above  stated,  is 
not  ail  accident,  for  the  results  or  elTects  thereof  are  logically  and 
demonstrably  "the  natural  and  probable  consequences  of  the  act."" 
And  in  support  of  this  statement  it  may  well  be  conceived  and 
safely  asserted  that  if  any  unforeseen,  undesigned,  unexpected  act, 
which  without  question  might  constitute  an  "accident"  or  "acci- 
dental means,"  could  be  done  designedly  in  exactly  the  same  way, 
under  precisely  the  same  conditions,  having  in  view  all  the  other 
like  inducing  and  aiding  causes,  it  could  be  demonstrated  to  an 
absolute  certainty  that  the  same  result  would  follow  without  devia- 
tion, or  change  as  "the  natural  and  probable  consequence  of  the 
act  done"  for  the  law  of  cause  and  effect  would  be  unchangeable 
in  such  case. 

The  term  "accidental  death"  may  be  defined  in  the  contract  as 
in  a  Federal  case  where  the  policy  provided  that:  "Accidental 
death  shall  be  construed  to  be  either  sudden,  violent  death  from 
external  causes  not  the  result  of  the  member's  own  vicious  conduct, 
or  death  within  one  hundred  and  eighty  days  from  injuries  received 
by  accident  alone."  And  the  insurance  was  against  bodily  injuries 
resulting  in  death,  within  the  above-stated  period,  through  external, 
violent,  and  accidental  means.^° 

It  is  declared  that:  "Cases  where  it  has  been  necessary  for  a 
plaintiff  to  show  negligence  of  some  person  as  the  cause,  and  where 
it  has  been  said  that  the  cause  was  conjectural,  are  clearly  dis- 
tinguishable. Accident  is  a  far  more  comprehensive  term  than 
negligence."  ^ 

§  2863a.  "Accident"  and  "accidentar'  defined  by  the  courts,  etc. — 
The  word  "  'accident'  should  be  given  its  ordinary  and  usual  signif- 
ication, as  being  an  event  wdiich  takes  place  without  one's  foresiglit 
and  expectation."  2    "In  general,  anything  that  happens  or  begin- 

2°  Railway  Mail  Assoc,  v.  Moseley,  As  to  voluntary  exposure  to  un- 

211   Fed.   1,   127   C.    C.   A.   427,   43  necessary  da*iger;  negligence  or  con- 

Tns.  L.  J.  807.     See  §§  2618  et  see].,  tributory  negligence,  see  §§  2624  et 

2837a  herein.  seq.   herein. 

^  Bohaker    v.    Travelers'    Ins.    Co.  As   to   negligence,   and    due   care : 

215  Mass.  32,  46  L.R.A.(N.S.)  543n,  accident  insurance;  generally,  see  ^i$ 

102  N.   E.  342,  42  Ins.  L.  J.   1366,  2845  et  seq.  herein,  and  see  §  2832 

1368. — Rugg,   C.  J.,  citing  Noj'es  v.  herein. 

Conunercial  Travelers'  Eastern  Aeei-  ^  Supreme    Council    of    Order    of 

dental  Assoc.  190  Mass.  171,  76  N.  E.  Chosen  Friends  v.  Oarrigus,  104  Ind. 

665;  Wicks  v.  Dowell  [1905]  2  K.  B.  133,  140,  54  Am.  Rep.  298,  per  Zol- 

225.  lars,  J.;  Aetna  Life  Ins.  Co.  v.  Fitz- 
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to  be  without  design,  or  as  an  unforeseen  event;  that  which  falls 
out  by  chance;  a  fortuitous  event  or  circumstance.  .  .  .  The 
operation  of  a  chance;  the  undesigned  contingency;  a  happening 
without  intentions;  causation,  chance,  fortuitous,  as  it  were,  the 
result  of  accident."  ^  ''An  event  which  takes  place  without  one's 
foresight  or  expectation;  an  event  which  proceeds  from  an  un- 
known cause,  and  therefore  not  expected,  chance,  casualty,  con- 
tingency." *  McFarland,  J.,  says:  "'Accident'  must  be  given  its 
})opular  meaning;  that  is,  a  casualty, — something  out  of  the  usual 
course  of  events,  and  which  happens  suddenly  and  unexpectedly, 
and  without  any  design  on  the  part  of  the  person  injured."  ^ 
"Perhaps  in  a  strict  sense  any  event  which  is  brought  about  by 
design  of  any  person  is  not  an  accident,  because  that  which  has 
accomplished  the  intention  and  design  and  is  expected  is  a  fore- 
seen and  foreknown  result,  and  therefore  not  strictly  accident; 
.  .  .  in  the  more  popular  and  common  acceptation  'accident,  if 
not  in  its  precise  meaning^  includes  any  event  which  takes  place 
without  the  foresight  or  expectation  of  the  person  acted  upon  or 
affected  by  the  event.'  I  think,  in  construing  a  policy  of  insur- 
II nee  against  accident  issued  to  all  sorts  of  people,  a  majority  of 
whom  do  not,  as  the  company  well  know,  nicely  weigh  the  mean- 
ing of  words  and  terms  used  in  it,  the  courts  are  called  upon  to 
interpret  the  contract  as  a  large  class  not  versed  in  lexicology  are 
sure  to  regard  its  terms  and  scope.  That  which  occurs  to  them  un- 
expectedly is  by  them  called  'accident.'  The  company  fix  the  terms 
of  the  contract,  and  are  to  be  held,  in  the  absence  of  plain,  un- 
equivocal exceptions  and  provisions,  to  intend  what  in  popular 
acceptation  the  insured  party  is  likely  to  understand  by  its  terms.'.'  ^ 

fjerald,  165  Tncl.  317,  1  L.R.A.(N.S.)  Co.  24  Wis.  28,  31,  1  Am.  Rep.  157, 

422,  75  N.  E.  262.  per  Pyine,  J.;  Bacon  v.  United  States 

On    what    constitutes    an    accident  Mutual  Accident  Assoc.  44  Hun  (N. 

within  accident  policy,  see  note  in  30  Y.)  599,  607,  per  Learned,  P.  J.  (the 

L.K.A.  206.  .  decision   itself  was   reversed   in   123 

3  Century   Dictionary,   "Accident."  n.   Y.   304,   9   L.K.A.   617);    Kiplev 


*  Webster's    Unal)rido:ed     Diction-    y^   Railway  Passent^er  Assur.   Co.  2 


107    Iowa,   538,   43   L.R.A.    693,   70  !-i^'T[ri>        \^J"'-,i^T        t      t' 

Am.   St.   Rep.   212,  78   N.  W.   252,  ^00,  147   Pac.   11/5,  46   Ins.   L.   J. 

28  Ins.  L.  J.  276.— Robinson,  C.  J.;  ^9,   61. 

North  American  Life  &  Accident  Ins.  ^  Riploy  v.  Railway  Co.  2  Big.  Life 

Co.  V.  Iiurrou^'ils,  69  Pa.  St.  43,  51,  &  Accident  Cas.  738,  742,  16  Wall. 

8  Am.   Kep.  212    216,  per  Williams,  (83  U.  S.)   336,  21  L.  ed.  469,  cited 

J.:  Schneider  v.  Provident  Life  Ins.  in  Itichards  v.  Travelers'  Ins.  Co.  89 
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"An  iiiui.-ual  and  nnoxjiccted  resnlt  allcndint;  llio  performance  of 
;i  usual  aiul  nccossarv  act;"  ''An  event  which  took  place  witliont 
his  (assurcd's)  ft)resight  or  expectation,  and  therefore  clearly  an 
accident."  and  therefore  an  ''accident'  in  the  connnon  acceptation 
of  the  tenn.'  Ciray,  J.,  says:  "An  accident  is  the  happening  of  an 
event  withont  the  aid  and  design  of  the  person,  and  which  is  un- 
foreseen.'"'  Williams,  J.,  says:  ''J^eath  by  any  unexpected  event 
which  happens  as  by  chance,  or  which  does  not  take  place  accord- 
ing to  the  usual  course  of  things."  ^  "Accidental  signilies  'happen- 
ing by  chance  or  unexpectedly  taking  place  not  according  to  the 
usual  course  of  things;  fortuitous.  We  speak  of  a  thing  as  acci- 
dental when  it  falls  to  us  as  by  chance  out  of  the  regular  course 
of  things;  as  an  accidental  meeting,  an  accidental  advantage, 
etc.' "  ^°  So  the  use  of  the  word  "may,"  in  an  instruction  "that  an 
accidental  cause  is  such  as  may  hai:)pen  by  chance"  although  fol- 
lowed by  the  words:  "unexpected  taking  place;  not  according  to  the 
usual  course  of  things,  or  not  as  expected,"  is  held  error  as  it 
serves  to  weaken  the  definition  of  "accident,"  and  suggests  by 
inference  that  the  element  of  chance  and  unexpectedness  is  not 
always  necessary  to  an  accidental  result. ^^  I^yer,  J.,  says:  "The 
term  'accidental"  is  used  in  its  ordinary  popular  sense,  and  in  that 
sense  means  'happening  by  chance;  unexpectedly  taking  place,  not 
according  to  the  usual  course  of  things;'  or  not  as  expected.  In 
other  words,  if  a  result  is  such  as  follows  from  o-dinary  means 
voluntarily  employed  in  a  not  unusual  and  unexpected  way,  then, 
I  suppose,  it  cannot  be  called  a  result  effected  by  accidental  means. 
But  if  in  the  act  which  precedes  the  injury  something  unforeseen, 
unexpected,  unusual,  occurs  which  produces  the  injury,  then  the 
injury  has  resulted  from  the  accident,  or  through  accidental 
means."  ^^     So  the  jury  is  properly  instructed:  that  jumping  off 

Cal.  170,  171,  176,  23  Am.  St.  Rep.'       ^^  North  American  Life  &  Accident 

455,  458,  26  Pae.  762.  Ins.  Co.  v.  Burrouglis,  69  Pa.  St.  43, 

'  Providence   Life    Ins.    &    Invest-  8   Am.   Rep.   212,   per   Williams,   J. 

ment  Co.  v.  Martin,  32  Md.  310,  314,  cited  in  Bacon  v.  United  States  Mii- 

315.  tual  Accident  Assoc.  44  Hun  (N.  Y.) 

8  Paul  v.  Travelers'  Ins.  Co.  112  599,  60-7,  per  Learned,  P.  J.  The  dc- 
N.  Y.  472,  478,  3  L.R.A.  443,  8  Am.  cision  itself  was  reversed  in  123  N.  Y. 
St.  Rep.  758,  762,  20  N.  E.  347.  304,  9  L.R.A.  617,  20  Am.  St.  Rep. 

9  North  American  Life  &  Accident  748,  25  N.  E.  399. 

Ins.  Co.  V.  Burroughs,  69  Pa.  St.  43,  ^^  Smouse  v.  Iowa  State  Traveling 

8  Am.  Rep.  212,  adopted  in  Horsfall  Men's  Assoc.  118  Iowa,  436,  92  N. 

V.   Pacific  Mutual   Life  Ins.   Co.   32  W.  53,  32  Ins.  L.  J.  173. 

Wash.   132,  63  L.R.A.  425,  98  Am.  12  Barry  v.   United  States  Mutual 

St.    Rep.    846,    72    Pac.    1028.      See  Accident   Assoc.    23    Fed.    712,    714, 

Southard      v.      Railway     Passenger  afif'd   131   U.   S.   lOOj   33  L.   ed.   60, 

Assur.  Co.  34  Conn.  574.  9  Sup.  Ct.  755.     Quoted  in  Atlanta 
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the  platform  was  the  means  by  which  the  injury  was  caused;  that 
the  question  was  whether  there  was  any  tiling  accidental,  unfore- 
seen, involuntary,  unexpected,  in  the  act  of  jumping,  from  the  time 
the  deceased  left  the  platform  until  he  alighted  on  the  ground; 
that  the  term  "accidental"  was  used  in  the  policy  in  its  ordinary, 
popular  sense,  as  meaning  ''happening  by  chance,  unexpectedly 
taking  place,  not  according  to  the  usual  course  of  things,  or  not  as 
expected;  "  that  if,  in  the  act  that  preceded  the  injury,  something 
unforeseen,  unexpected,  or  unusual  occurred  which  produced  the 
injury,  then  the  injury  resulted  through  acciderital  means. ^^^     So 

Accident  Assoc,  v.  Alexander,  104  Ga.  Iowa. — Lehman  v.   Great  Western 

209,   42   L.R.A.   188,   30   S.   E.   939,  Accident   Assoc.   155   Iowa,   737,   42 

28  Ins.  L.  J.  83;  Gallagher  v.  Fidel-  L.R.A. (N.S.)    562,   133   N.   W.   752, 

ity  &  Casualty  Co.  148  X.  Y.  Supp.  41   Ins.   L.   J.   562,   565    (in   part)  ; 

lOlG,  163  App.  Div.  556,  44  Ins,  L.  Feder  v.  Iowa  State  Traveling  Men's 

J.  448,  450.  Assoc.  107  Iowa,  538,  541,  43  L.R.A. 

^2^  United  States  Mutual  Accident  693,  695,  70  Am.  St.  Rep.  212,  178 

Assoc.  V.  Barry,  131  U.  S.  100,  33  N.    W.    252;    Carnes   v.   Iowa    State 

L.  ed.  60,  9  Sup.  Ct.  755.     Cited  or  Men's    Travehng    Assoc.    106    Iowa, 

quoted  in  the  following  cases:  281,  286,   68  Am.   St.  Rep.   306,  76 

United  Stales. —  Aetna  Life   Ins.  N.  W.  683. 

Co.  V.  Vandeicar,  86  Fed.  282,  286,  Massachusetts.— Eohakev  v.   Trav- 

30  C.  C.  A.  48,  52,  57  U.  S.  App.  elers'  Ins.  Co.  215  Mass.  32,  46  L.R.A. 

446;  Western  Commercial  Travelers'  (N.S.)    543,  102  N.  E.  342,  42  Ins. 

Ins.   Assoc.   V.    Smith,   85   Fed.   401,  L.  J.  1366,  1368  (in  part). 

406,  29  C.  C.  A.  223,  228,  56  U.  S.  Mmnesota.—l.\xA\v\g   v.    Preferred 

App.  393,  40  L.R.A.  653,  657;  Trav-  Accident  Ins.  Co.  of  N.  Y.  130  Minn, 

elers'  Ins.  Co.  v.  Selden,  78  Fed.  285,  510,  130  N.  W.  5,  40  Ins.  L.  J.  844, 

289,  24  C.  C.  A.  292,  296,  42  U.  S.  848;   Lenerick  v.   National   Casualty 

App.  253;  National  Masonic  Accident  Co.    (Dist.   Ct.  1912)    45  Ins.  L.  J. 

Assoc,  v.  Shryock,  73  Fed.  744,  776,  71,  72. 

20  C.  C.  A.  3,  5,  36  U.  S.  App.  658;  A>/jm.s7.a.— Modern  Woodmen  Ac- 

Dozier  v.  Fidelity  &  Casualty  Co.  46  cident  Assoc,  v.  Shryock,  54  Neb.  250, 

Fed.  446,  448,  i3   L.R.A.   114,  116.  259,  39  L.R.A.  826,  830,  74  N.   W. 

^/abama.— Gallagher  v.  Fidelity  &  607. 

Casualty    Co.   of   N.    Y.   148   N.    Y.  ]\'ew    JIamp.shire.    —    Thayer    v. 

Supp.  1016,  163  App.  Div.  556,  44  Standard  Life  &  Accident  Ins    Co. 

Ins.  L.  J.  448,  450.  68  N.  H.  577,  578.  41  Atl.  182. 

Arkansas. — Standard  Life  &  Acei-  New      York. — Bacon      v.      United 

d(!nt   Ins.   Co.   v.   Schmaltz,  66  Ark.  States  Mutual  Accident  Assoc.  123  N 

588,  593,  74  Am.   St.   Rep.   412,  53  Y.   304,  3L5,  9  L.R.A.   617,  621.  20 

S.  W.  49;  Standard  Ins.  Co.  V.  Lang-  Am.    St.    Rep.    748,   25    N.    E.   349- 

ston,  60  Ark.  381,  384,  30  S.  W.  427.  Bailey  v.  Inter  State  Casualty  Co.  4(k 

Georfjia. — Atlanta  Accident  Assoc.  N.  Y.  Supp.  513,  8  App.  Div.  127 

V.   Alexander,   104  Ga.   709,  711,  42  131. 

L.R.A.   188,   189,   30   S.   E.   939,  28  l'ennM,,lvania.—Ro^Q    v.    Commer- 

Ins.  L.  J.  83.  cial    Mutual    Accident    Co.    12    Pa. 

7nr/mHa.— Newman  v.  Railway  Of-  Super.  Ct.  394,  399. 

ficials      and      Employees'      Accident  Vtali. — Bryant  v.  Continonlal  Cas- 

Assoc.  15  Jnd.  App.  29,  33,  42  N.  E.  ually  Co.  —  Tex.  Civ.  App    —    145 

650.  S.  \V.  636,  41  Ins.  L.  J.  1086.  ' 
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an  injury  is  accidental  wlievc  from  the  fads  tlio  jury  can  "properly 
infer  that  the  act  which  preceded  the  injury  was  something  un- 
foreseen, inic\[)ected  and  unusual,  and  that  the  injury  resulted 
directly  and  iminedialoly  from  such  act,  and  was  therefore  produced 
by  external,  violent,  and  accidental  means."  ^'  Cockburn,  C.  J., 
says:  "In  the  term  'accident'  some  violence,  casualty,  or  vis 
major  is  necessarily  involved.  AVe  cannot  think  that  disease  pro- 
duced by  the  action  of  a  known  cause  can  be  considered  as  acci- 
dental. Thus,  disease  or  death  engendered  by  exposure  to  heat, 
cold,  damp,  the  vicissitudes  of  climate,  or  atmospheric  inlluences, 
cannot,  we  think,  be  properly  said  to  be  accidental,  unless  at  all 
events  the  exposure  is  itself  brought  about  by  circumstances  which 
may  give  it  the  character  of  accident."  ^*  Peters,  C.  J.,  says:  "The 
defmition  of  an  accident  generally  assented  to  is  an  event  happen- 
ing  without  any  human  agency,  or,  if  happening  through  human 
agency,  an  event  which  under  the  circumstances  is  unusual  and 
not  expected  to  the  i)erson  to  whom  it  happens."  ^"^  Paine,  J., 
says:  "An  accident  may  happen  from  an  vmknown  cause,  but  it 
is  not  essential  that  the  cause  should  be  unknown.  It  may  be  an 
unusual  result,  and  therefore  unexpected  to  the  party."  ^^  Snod- 
gra.^s,  J.,  says:  "An  injury  not  anticipated  and  not  naturally  to 
1)6  expected  by  the  assured,  though  intentionally  inflicted  by  an- 
other, is  an  aecidental  injury,  except  there  is  a  provision  against 
intentional  killing  by  another."  ^^  And  even  though  another  per- 
son designedly  inflicts  or  brings  about  the  injury  to  assured,  it  is 
accidental  as  to  him,  where  it  occurs  without  his  agency.^®  Ben- 
nett, J.,  says:  "Accidents  are  of  two  kinds:  1.  Those  that  befall 
a  person  without  any  human  agency;  as  a  killing  of  a  person  by 
lightning;  ...  2.  Those  that  are  the  result  of  human  agency. 
The  latter  are  divided  as  follows:  1.  That  which  happens  to  a 
])erson  by  his  own  agency;  as  if  he  is  walking  or  running  and 
accidentally  falls,  and  hurts  himself;  ...  2.  That  which  be- 
falls a  person  by  the  agency  of  another  person,  without  the  con- 
currence of  the  latter's  will;  as  where  one  standing  on  a  scaffold 

^^  Atlanta  Accident  Ins.  Co.  v.  AI-  in   Carnes  v.   Iowa   Travelino-  Men's 

exander,  104  Ga.  709,  42  L.R.A.  188,  Assoc.    106   Iowa,   281,   08   Am.    St. 

30  S.  E.  039,  28  Ins.  L.  J.  83.— Sim-  Rep.  306,  76  N.  W.  083. 

mons,  C.J.  ^^  Schneider  v.  Provident  Life  Ins. 

1*  Sinclair  v.  Maritime  Passengers  Co.  24  Wis.  28,  30,  1  Am.  Rep.  157, 

Assur.  Co.  3  El.  &  E.  478,  485,  30  158. 

L.  J.  Q.  B.  77,  7  Jur.   (X.  S.)   367,  "Insurance    Co.    v.    Bennett,    90 

4  L.  T.  15,  9  W.  R.  342,  2  Big.  Life  Tcnn.  256.     See  Accident  Ins.  Co.  v. 

&  Accident  Cas.  596,  600,  601.  Crandall,   120  U.   S.  527,  30  L.  ed. 

15  McGlincJiev  v.  Fidelitv  &  Casu-  740,   7   Sup.   Ct.   685,  per  Gray,  J. 

alty  Co.  80  Me.  251,  253,  6  Am.  St.  ^^  Maloney   v.   Maryland    Casualty 

Kcp.  190,  14  Atl.  13.    Also  so  stated  Co.  113  Ark.  174,  167  S.  W.  845. 
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unintentionally  lets  a  brick  fall  from  his  band  and  it  strikes  the 
person  below;     ...     3.  That  ^Yllic'h  a  person  unintentionally 
does  whereby  another  is  unintentionally  injured;   as  where   one 
intentionally  fires  a  gun  in  the  air  and  accidentally  shoots  another 
person;     .     .     .     4.  If  one  person  intentionally  injures  another, 
which  was  not  the  result  of  an  encounter  or  the  misconduct  of  the 
latter,  but  was  unforeseen  by  him,  such  injury,  as  to  the  latter, 
althongh  intentionally  inflicted  by  the  former,  would  be  accidental. 
When  the  injury  is  not  the  result  of  the  misconduct  or  the  partici- 
pation of  the  injured  party,  it  is  to  him  accidental,  although  in- 
flicted  intentionally   by   the   other   party."  ^^     Whether   this   last 
instance  would  l)e  within  the  meaning  of  the  term  "accidental" 
will  be  noted  farther  on  in  the  consideration  of  the  class  of  cases 
as  to  whether  "intentionally"  is  an  "accidental  means."     A  rail- 
way accident  is  defined  as  "an  accident  occurring  in  the  course 
of  traveling  by  a  raih^  ay  and  arising  out  of  the  fact  of  the  journey. 
It  does  not  necessarily  depend  on  any  accident  to  the  railway  or 
machinery."  2°     Cockburn,  C.  J.,  says:     "It  is  difficult  to  define 
the  term  'accident'  as  used  in  a  policy  of  this  nature  (for  granting 
assurances  against  loss  of  life  and  personal  injury  arising  from 
accident  at  sea),  so  as  to  draw  with  perfect  accuracy  a  boundai>' 
line  between  injury  or  death  from  natural  causes  such  as  shall  be 
of  universal  application."  ^     In  an  Alabama  case  under  a  policy 
insuring   against    death   from    bodily   injuries   sustained   through 
"external,  violent  and  accidental  means,"  the  court,  per  Pelham, 
J.,  says:    "It  is  difficult,  if  not  quite  impossible  to  define  the  term 
'accidental'  as  used  in  a  policy  of  this  nature,  so  as  to  draw  with 
perfect  accuracy  a  boundary  line  ai)i)licable  to  all  cases  between 
injury  or  death  from  accident  and  from  other  or  difi'erent  causes, 
and  we  shall  not  attempt  to  state  a  definition  of  universal  applica- 
tion. lUit  as  applied  to  the  facts  in  the  instant  case"  (where  insured 
was  the  aggressor  and  was  shot  by  another  in  self-defense)  "where 
the  conduct  of  tlie  injured  party  was  voluntary  and  not  character- 
ized by  any  act  of  negligence,  and  where  no  element  of  negligenco 
or  carelessness  can  proi)erly  enter  into  the  consideration,  an  acci- 
dent may  l)e  said  to  be  an  unforeseen  or  uncxi)ectcd  event  of  which 
the  party's  own  misconduct  is  not  the  natural  and  i)roxiuiatc  cause, 

1"  IIiilclK-nift  Ex'rs  v.  Travelers'  ^  Sinclair  v.  IMarilinie  Passengers 
Ins.  Co.  87  Kv.  300^  301,  1'2  Am.  St.  Assur.  Co.  3  El.  &  E.  478,  30  L.  J. 
Ken.  484,  8  S.  E.  570,  10  Kv.  L.  Q.  H.  77,  7  Jur.  (N.  S.)  367,  4  L.  T. 
l{,.p.  LMiO.  ■  l.-},  0  W.  R.  342;  2  Hif-:.  Life&  Acci- 

20Tlie(ih()Ul  V.  Iiailwav  Pa.ssengers    dent  In.s.  Co.  Cus.  5'J6. 
Assur.    Sor-.   10    Exeli.   45,   23   L.   .1. 
Ex.   24i».  2   C.   L.    W.   J 034,   IK  ,liir. 
583,  2  \V.  R.  528,  per  Aklersun,  J'.. 
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mid  lienoe  the  result  ordinarily  and  naturally  flowing  from  the 
c-onduot  of  the  party  insured  cannot  he  said  to  he  accidental,  even 
wlien  he  may  not  have  foreseen  the  consequences.^  The  happening 
of  an  event,  to  be  properly  termed  an  accident  in  the  sense  in  wliicli 
we  are  considering  it,  must  not  only  be  unforeseen,  but  without  the 
design  and  aid  of  the  person.^  So,  although  a  result  may  not  be 
designed,  foreseen,  or  expected,  yet,  if  it  be  the  natural  and  direct 
eti'cct  of  acts  voluntarily  done,  or  of  conditions  voluntarily  as- 
sumed it  cannot  he  said  to  be  accidental."  *  It  is  also  declared  that 
"■There  is  a  difference  between  an  accidental  result  and  an  acci- 
dental cause.  ...  It  is  apparent  that  to  entitle  one  to  recover, 
under  a  policy  like  the  one  in  question,  it  is  not  sufficient  to  show' 
that  the  death  was  accidental.  Death  is  the  result  of  some  pre- 
cedent act  or  condition.  It  is  traceable  to  some  cause.  It  is  not 
suflicient  to  make  the  cause  accidental,  that  it  appear  that  the 
resulting  death  was  unanticipated,  unforeseen,  and  not  expected  as 
a  result  of  the  act  done.  It  nuist  appear  that  that  which  happened 
to  produce  the  result  happened  through  accident,  in  order  that  the 
proper  foundation  may  be  laid  for  the  recovery.  The  policy  pro- 
vides recovery  in  the  event  of  death,  but  only  where  death  results 
from  bodily  injuries  effected  solely  by  external  violent  and  acci- 
dental means."  ^  Again,  ''If  the  result  is  such  as  follows  from 
ordinary  means,  voluntarily  employed  in  a  not  unusual  or  un- 
ex[)ected  way,  it  cannot  be  called  a  result  effected  by  accidental 
means:  but  if  the  act  which  precedes  the  injury,  something  un- 
foreseen .  .  .  or  unusual  occurs,  which  produces  the  injury, 
then  the  injury  has  resulted  through  accidental  means.  .  .  . 
Where  an  injury  occurs  as  the  direct  result  of  intentional  acts, 
it  is  not  produced  by  accidental  means."  ^  So :  "While  it  may 
1)0  true  that  an  accident  is  an  event  which  takes  place  without  one's 

2  CitiHfj  Dozier  v.  Fidelity  &  Casu-  Feder  v.  Iowa  State  Traveling  Men's 
jiltv  Co.'(U.  S.  C.  C.)  4()'Fed.  446,  Assoc.  107  Iowa,  538,  43  L.R.A.  093, 
13"L.R.A.  114.  70  Am.  St.  Rep.  212,  78  N.  W.  252. 

3  Citimj  2  Bigelows  Life  &  Ace.  ^  Riley  v.  Intei-state  Business  Men's 
Reps.  738;  Paul  v.  Travelers  Ins.  Co,  Afcident  Assoc.  L.R.A.  — ,  — ,  152 
112  N.  Y.  472,  3  L.R.A.  443,  8  Am.  N.  W.  617,  46  Ins.  L.  J.  62,  66,  per 
St.  Rep.  758,  20  X.  E.  347;  Williams  Gaynor,  J. 

V.    United    States    ^Mutual    Accident        ^  Schmid  v.  Indiana  Travelers'  As- 

Assoc.  14  N.  Y.  Supp.  728  (reported  cident  Assoc.  42  Ind.  App.  483,  85 

in  full  in  N.  Y.  Supi).  reported  as  a  N.   E.  1032,  adopted  in  Elsey  v.  Fi- 

mem.  opinion  in  6(1  Hun,  580)  ;  Aetna  delitv  &  Casualty  Co.  —  Ind.  App. 

Life  Ins.   Co.  v.  Vandecar,  86   Fed.  — ,  109  N.  E.  413,  46  Ins.  L.  J.  .359, 

282,  285,  30  C.  C.  A.  48.  also  in  Bryant  v.  Continental  Casu- 

'  *  Prudential   Casualty  C(..  v.  Cur-  alty  Co.  —  Tex.  Civ.  App.  — ,  145 

rv,   10   Ala.   App.   (i42,   65   S«..   852,  S.    W.    636,   41   Ins.    L.    J.    1087.— 

44  Ins.  L.  J.  456,  citi)i(j  to  last  point  McMeans,  J. 
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foresight  or  expectation,  and  is  undesigned  it  is  not  true  that  every 
unforeseen  and  unexpected  event  is  an  'accident'  within  the  ordi- 
nary and  popular  meaning  of  that  term.  .  .  .  AUhough  a  result 
may  not  be  designed,  foreseen,  or  expected,  yet  if  it  be  the  natural 
an<l  direct  effect  of  acts  voluntarily  done,  or  of  conditions  volun- 
tarily assumed,  it  cannot  be  said  to  be  accidental."'  And:  ''We 
agree  that,  when  a  man  is  injured  while  doing  merely  what  he 
intended  to  do,  he  is  not  injured  by  an  accident,  unless  his  course 
of  action  has  been  interrupted  or  deflected  by  some  unforeseen  or 
unintended  happening.  .  .  .  But  we  can  hardly  suppose  that 
he  intended  to  slip  and  fall  in  the  course  of  the  operation"'*  (crank- 
ing the  motor  of  an  automobile)  "and,  therefore,  if  he  did  slip 
and  fall,  and  sustained  injury  as  the  direct  result  thereof,  the 
haj-ti^ening  would  be  unforeseen  and  unintended,  and  the  injury 
would  be  accidental."  *  "It  cannot  be  said  that  a  thii>g  is  acci- 
dental which  is  intentionally  and  voluntarily  done,  and  the  word 
'voluntary'  infers  an  act  done  with  volition;  infers  an  act  done  with 
knowledge  and  intent.  'Involuntary'  is  an  antonym  of  'voluntary ;  ' 
therefore,  it  is  an  act  done  without  volition,  without  knowledge 
and  intent."^  \\'here  the  jury  was  instructed  in  substance  that  if 
assm-ed  became  confused  and  momentarily  irresponsil)le  in  his 
movements  and  involuntarily  made  such  movements  and  over- 
exertion as  to  cause  a  rupture  of  a  blood  vessel  causing  death,  then 
it  would  be  warranted  in  finding  that  a.ssured  died  from  an  acci- 
dental cause,  and  also  stated  in  effect  that  if  the  rupture  of  a 
blood  ves.'^l  was  the  result  of  voluntary  movements  or  exertions 
on  the  part  of  assured,  or  of  conditions  voluntarily  assumed  by 
him,  then  the  fatal  result  cannot  be  regarded  as  accidental,  the 
court  said:  ''There  is  a  difference  of  opinion  among  the  members 
of  this  court  as  to  the  correctness  and  sufficiency  of  the  definition 
thus  given.  But  whether  it  be  right  or  wrong  as  an  abstract  propo- 
sition, it  was  the  law  of  the  case  for  the  jury  and  the  con'ectness 
of  the  verdict  muist  be  tested  by  it.  .  .  .  An  involuntary  move- 
ment is  one  which  is  made  against  the  will  as  under  comi)ulsion, 
or  independent  of  4he  will,  as  in  the  process  of  breathing  or  in 
the  circulation  of  the  blood,  or  as  seen  in  a  body  in  convulsions. 

'  Feilcr    V.    Iowa    Stato    Travelinsr  '  Preferrod    Accident    Ins.    Co.    v. 

Men's    Assoc.     107     Iowa,    5:38,    43  Patterson,  '213  Fed.  5fl5,   130   C.   C. 

L.R.A.    im,   70    Am.    St.    Rep.   212,  A.    175,   44    Ins.    L.   J.   297,   299,— 

78  N.  W.  '252,  '28  Ins.  L.  J.  276,  per  McPlierson,  C.  J. 

Robinson,   C   J.,   fjKoled   as   to    last  ^  Riley     v.      Interstate     Business 

part  in   Riley  v.  Interstate  Business  Men's  Accident  Assoc.  —  Iowa,  — , 

Men's  Accident  As.soc.  —  Iowa,  — ,  L.R.A.   — ,  — ,   1.52   N.   W.   617,  46 

L.R.A.  — ,  — ,  1,53  X.  \V.  (il7,  40  Ins.  Ins.  L.  J.  62,  70,  per  Gaynor,  J. 
L.  J.  62,  per  Gaynor,  J. 
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,  .  .  The  word  "  'involniiiarv'  is  not  the  equivalent,  of  the  word 
'undesigned'  or  'unintiMilional.'  .  .  .  Although  there  are  cases 
Mhieh  seem  to  authorize  such  use  of  the  term.''  ^°  Unnaliu'al  deatli. 
the  resuh  of  accident  of  any  kind,  imports  an  external  and  violent 
agency  as  the  cause  within  the  meaning  of  an  insurance  policy 
limiting  recovery  to  death  caused  through  ''external,  violent,  and 
accidental  means.''  "  "Death  by  accident"  means  death  from 
any  uuex|X?cted  event  which  i)roceeds  from  an  unknown  and  un- 
foreseen cause,  happening  without  the  design  of  the  person  acted 
upon.^^ 

"In  all  these  cases"  (in  Iowa)  ''we  have  recognized  the  neces- 
sity of  proximate  connection  betweeii  some  accidental  means  and 
the  injurious  result  complained  of;  and  according  to  the  great 
weight  of  authority  such  proximate  connection  must  appear.  It 
is  not  sufficient  that  there  be  an  accidental, — that  is,  an  unusual 
and  unanticipated, — result.  The  means  must  be  accidental;  that 
is,  involuntary,  unintended."  ^^ 

In  connection  with  liability  for  personal  injuries  or  death  "acci- 
dentally suffered"  by  third  persons,  it  is  said:  "The  word  'accident' 
is  susceptible  of  and  has  received  many  definitions,  varying  with 
the  connection  in  which  it  is  used.  It  is  'an  event  that  takes  place 
Avithout  one's  foresight  or  expectation ;  an  undesigned,  sudden,  and 
unexpected  event;  chance;  contingency;  often  an  undesigned  and 
imforeseen  occurrence  of  an  afflictive  or  unfortunate  character;  casu- 
alty; mishap;  as,  to  die  by  an  accident.^*  In  the  Century  Dic- 
tionary, among  the  definitions  given  are:  '2.  Specifically,  an 
undesirable  or  unfortunate  happening;  an  undesigned  harm  or 
injury;  a  casualty  or  mishap.'  As  used  in  an  indemnity  policy  such 
as  this,  we  are  of  opinion  that  the  word  'accident'  moans  an  un- 
designed and  unforeseen  occurrence  of  an  afHctive  or  unfortunate 
character,  resulting  in  bodily  injury  to  a  person  other  than  the 
insured."  The  above  excerpt  is  from  a  case  of  an  automobile  policy 
agreeing  to  indemnify  insured  against  loss  from  liability  imposed 
by  law  upon  him  for  damages  on  account  of  bodily  injuries,  includ- 
ing death  at  any  time  resulting  therefrom,  "accidentally  suffered."  ^^ 

1°  Smouse  V.  Iowa  State  Traveling  dent  Assoc.  155  Iowa,  737,  42  L.R.A. 

Men's  Assoc.  118  Iowa,  430,  92  N.  W.  (N.S.)   562,  133  N.  W.  752,  41  Ins. 

53,  32  Ins.  L.  J.  173.  L.   J.   502.— McClain,   J.     But   com- 

11  American  Accident  Co.  v.  Kei-  2^are  Penn  v.  Standard  Life  Ins.  Co. 
gart,  94  Kv.  547,  21  L.K.A.  051,  42  100  N.  Car.  399,  42  L.R.A. (N.S.)  597, 
Am.  St.  Rep.  374,  23  S.  W.  191.  70  S.  E.  207,  42  Ins.  L.  J.  145  (con- 

12  Lovelace  v.  Travelers'  Protective  sidered  under  §  2880  herein). 
Assoc.  120  ^lo.  104,  30  L.R.A.  209,  ^'^  Citing   Webster's   New   Interna- 
47  Am.  St.  Rep.  038,  28  S.  W.  877.  tional  Diet. 

13  Lehman  v.  Great  Western  Aeci-  i^  Chapin    v.    Ocean    Accident    & 
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§  2864.  What  constitutes  an  accident:  cases. — The  following 
have  been  held  "accidents"  or  ''accidental:  "  Falling  between  cars 
and  being  killed  while  in  the  discharge  of  duly ;  ^^  accidentallj- 
inhaling  illuminating  gas  while  asleep ;  "  death  from  asphyxia 
occasioned  h*,-  a  deadly  gas  in-  a  shallow  Avell  into  which  one  de- 
scends to  fix  a  pump;^^  death  from  chloroform  while  being  ad- 
ministered to  insured  by  a  physician  preparatory  to  performing 
a  surgical  operation ;  ^'  death  from  drowning;  2°  accidentally  taking- 
poison  or  an  overdose  of  medicine,  unless  within  an  exception ;  ^ 
death  produced  by  accidentally  drinking  poison ;  under  a  policy 

Guarantee    Corp.    96    Neb.    213,    52  453,  47  N.  E.  544;  Trew  v.  Railwav 

L.R.A.(N.S.)  227.  147  N.  W.  465,  44  Passengers'    Assur.    Co.    6    Hurl.    & 

Ins.  L.  J.  189,  per  Letton,  J.  N.   83!),  30   L.  J.   Ex.   317,  4   L.   T. 

Improvidence   Lite  Ins.   &   Invest-  833,  9   W.   R.   671,  7   Jur.    (N.   S.) 

ment  Co.  v.  Martin,  32  Md.  310.  878,  rev'g  5  Hurl.  &  N.  210,  6  Jur. 

^■^  Paul  V.  Travelers'  Ins.  Co.  112  (N.  S.)    759;  Winspear  v.  Accident 

N.  Y.  472,  aff'g  45  Hun  (N.  Y.)  313,  Ins.    Co.   6    Q.   B.   D.   42,   43   L.   T. 

8  Am.   St.  Rep.  758,  3  L.R.A.  443,  (N.  S.)  459,  29  W.  R.  116;  RevnoMs 

20  N.  E.  347.  See  Ricliardson  V.  Trav-  v.   Accident    Ins.    Co.   22   L.    t.    (N. 

elers'  Ins.  Co.  46  Fed.  843;  Menneily  S.)  820,  IS  W.  R.  1141. 
v.    Eniplovers'    Liability   Assur.    Co.        See   Couadeaii   v.   American  Acci- 

148  N.  Y.^590,  51  Am."St.  Rep.  716,  dent  Co.  of  Louisville,  95  Kv.  280, 

31  L.R.A.  686,  43  N.  E.  54,  54  N.  Y.  '23  Ins.  L.  J.   344,  25   S.  W.'  6,  15 

St.  Rep.  780,  rev'g  72  Hun,  477,  '25  Ky.  L.  Rep.  667;  Manufacturers'  Ac- 

N.  Y.  Supp.  230;  United  States  Mu-  cident   Indemnity   Co.   v.   Dorgan,  7 

tual  Accident  Assur.  Co.  v.  Newman,  C.  C.  A.  581,  22  L.R.A.  620,  16  U.  S 

84  Va.   52,  3   S.   E.  805.     Examine  App.  290,  58  Fed.  945.    See  §§  2630a, 

Travelers  Ins.  Co.  v.  Avers,  217  111.  2881  herein. 

390,  2  L.R.A. (N.S.)    168n,  75  N.  E.        On  liability  for  death  by  drowning, 

506.     See  §§  2620,  2621  herein.  see  note  in  42  L.R.A. (N.S")  631. 

On  liability  of  company  for  death        ^  Penfold    v.    Universal    Life    Ins. 

of    insured    from    asphyxiation,    see  Co.  83  N.  Y.  317,  319.  39  Am.  Rep. 

notes  in  2  L.R.A. (N.S.)  168;  L.R.A.  660;     Healev    v.     Mutual     Accident 

1917D,  740.  Assur.  1.33  111.  556,  '23  Am.  St.  Rep. 

18  Pickett   v.   Pacific   i^futual   Life  637.   9    L.R.A.    371,   25   N.    E.    52; 

Ins.  Co.  144  Pa.  79,  13  L.R.A.  661,  Mutual  Accident  &  Assur.  y.  Tuggle. 

22   Atl.   871,  27   Am.   St.   Rep.   618.  39  111    App.  509;  Northwestern  Mu- 

1^  Beile     v.     Travelers     Protective  tual   Life   Ins.   Co.   v    Hazelett,   105 

Assoc,    of   America,    155    Mo.    App.  Ind.  212,  55  Am.  Rep.  192.  4  N.  E. 

629,   135   S.   W.  497,  40   Ins.   L.  J.  582.      But    see   Bavlis    v.    Travelers' 

1028.  Ins.  Co.  113  U.  S.  316.  28  L.  ed.  989. 

20  Clark   v.   Iowa   State   Traveling  6  Ins.  L.  J.  109;  Pollock  v.  United 

Men's  Assoc.  156  Iowa, '201.42  L. It. A.  States    Mutual    Accident   Assoc.    102 

(N.S.)   031,  1.35  N.  \V.  1114;  Wehle  Pa.  St.  2.30,  48  Am.  Rep.  204. 
V.    United    States    Mutual    Accident        As   to    excepted    risks;    taking   of 

Asso,    153   N.    Y.    116.    60    Am.    St.  poison,  etc.,  see  §§  2620  et  sef|.  hcre- 

Rep.  598,  47  N.   E.  35:   Mallory  v.  in. 

Travelers'   Ins.    Co.   47   N.   Y.   52,   7        On    death    from    taking    poisonous 

Am.  Rej).   no,  and  note,  414;  United  substance    as    accident    or    accidenlal 

Slah's    Mutual     Accident    Assoc,    v.  means,  see  note  in  L.R.A.1916A,  481. 
Ilul)l»ell,  56  Ohio  St.  516,  40  L.R.A. 
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against  death  occasioned  by  violent  and  accidental  means ;  ^  and 
under  a  general  insurance  clause  of  a  policy  as  distinguished  from 
an  exemption  from  liability,  the  taking  of  poison  may  result  from 
external,  violent,  and  accidental  means  within  a  policy  clause  in- 
suring against  death  so  caused  ;3  death  by  ptomaine,  poisoning ; ' 
death  from  contact  with  poison  ivy,  where  assured  was  ignorant  of 
its  character  and  the  contact  happened  by  chance,  was  uninten- 
tional, involuntary,  and  the  result  of  the  conscious  act  was  un- 
expected ;  5  blood  poisoning ;  ^  death  from  blood  poisoning  following 
a  slight  accidental  abrasure  of  the  skin ;  "^  an  abrasion  of  the  skin 
of  a  toe,  unexpectedly  caused,  without  design,  by  unforeseen,  un- 
usual, and  unexpected  friction  in  the  act  of  wearing  a  new  shoe ;  ^ 
blood  poisoning  by  the  inoculation,  at  the  time  of  receiving  a 
second  wound,  of  virus  from  a  former  wound ;  ^  blood  poisoning 
by  puncture  of  hand  from  an  embalming  needle;  and  such  punc- 
ture is  not  "contact  with  poisonous  substances"  under  a  policy 
exemption  from  liability ;  "  a  slight  cut  on  the  finger  received 
during  a  friendly  scuffle,  which  caused  erysipelas,  blood  poisoning 
and  death  ;^^  a  cut  on  the  Hp  from  shaving,  or  being  shaved, 
causing  infection  and  death ;  ^^  death  from  blood  poisoning  caused 
by  perforation  of  the  rectum  with  a  bone,  presumably  swallowed;  ^^ 

2  Healey  v.  Mutual  Accident  Assoc,  tliis,  150  Ky.  477,  150  S.  W.  507, 
133  111.  556,  9  L.R.A.  371,  23  Am.  St.    42  Ins.  L.  J.  159. 

Rep.  637,  25  N.  E.  52.  On  liability  on  accident  policy  for 

3  Riley 'v.  Interstate  Business  Men's  sickness  or  death  caused  by  blood 
Accident  Assoc.  —  Iowa,  — ,  L.R.A.  poisoning:,  see  notes  in  5  L.R.A. 
— ,  — ,  152  N.  W.  617,  46  Ins.  L.  J.  (N.S.)   926;  L.R.A.1917A,  1056. 

Q9  '  French  v.  Fidelity  &  Casualty  Co. 

"bn  whether  death  or  injury  from  135  Wis.  259,  17  L.R.A. (N.S.)  1011, 

substance    taken    internally    may    be  115  N.  W.  869.                                     ^ 

deemed  to  have  been  caused  by  ex-  ^  "Western     Commercial    Travelers 

ternal  means,  see  note  in  30  L.R.A.  Assoc,  v.  Smith,  85  Fed.  401,  29  C. 

(N.S.)   1181.  C.   A.   223,  56  U.   S.  App.  393,  40 

4  Johnson    v.   Fidelity   &    Casualty  L.R.A.    653. 

Co.  184  Mich.  406,  151  N.  W.  593,        9  Martin     v.     Equitable     Accident 

45  Ins.  L.  J.  758,  L.R.A.1916A,  475n.  Assoc.  61  Hun  (N.  Y.)  467,  41  N.  Y. 

5  Railwav  Mail  Assoc,  v   Dent,  213  g^    j^^p    77^  iq  ^    y.  Supp.  279. 
Fed.  981,  130  C.  C.  A.  387,  L.R.A.        10  gmipkins  v.  Hawkeye  Commer- 
1915A,  314,  44  Ins.  L.  J.  304;  aff'g  ^^^^  ^^^^,^  ^ssoc.  148  loWa,  543,  126 
on  condition  that  amount  of  recovery  j^    ^y    ^^r, 

be    reduced    Dent    v     Raihva^v    Mail  \,  ^^^^^^     ^^      ^j^^^^^.,^     Accident 

Assoc.    (U.  S.  C    C.)   183  led.  840,  ^^1  Iowa,  528,  63  L.R.A.  603, 

40  Ins.  L.  J.  bJ8.  ^   „.    ,., 

On  liability  under  accident  policy  '^'X^-;:']    j  ..      c     k-^^  f    t^o 

for  condition  caused  by  external  in-  ^ '' National   Life   &    Accident    Ins. 

fection  without  cut  or  abrasion,  see  Co.  v.  Singleton,  193  Ala.  84,  69  bo. 

note  in  42  L.R.A.(N.S.)   140.  80                      ■ 

6  Continental  Casualty  Co.  v.  Mat-  "  Jenkins  v.  Hawkeye  Commercial 
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loss  of  sight  of  an  eye  by  inflammation  doe  to  gonorrhea  infection, 
caused  by  water  splashed  from  a  tub  in  which  assured  was  washing 
flannels;  ^*  death  caused  by  the  bite  of  a  dog:  ^^  an  injury  received 
when  sliding  to  "steal  second"  in  a  baseball  game,  resulting  in 
death  by  septic  peritonitis;^^  death  of  insured,  a  stock  dealer, 
resulting  from  intlammation  con.^equent  upon  a  bruise  in  the  abdo- 
men received  while  untying  a  bull  while  in  a  stock  car  in  transit;  ^"^ 
])eriosfitis  of  the  metacarpal  bones,  caused  b}^  placing  the  hand, 
during  sleep,  between  the  head  and  the  edge  of  the  bed  rait,  and 
using  it  as  a  headrest  until  it  becomes  numb  and  bruised ;  ^®  being 
injured  in  an  affray  without  voluntary  participation  or  fault  of 
assured  ;^^  being  shot  while  engaged  in  an  altercation,  assured 
being  unarmed;  under  the  provision,  ''external,  violent,  and  acci- 
dental means  ;"^°  where  a.^sured  is  unarmed  and  is  killed  by  a 
person  upon  whom  he  is  moving  aggressively  and  he  did  not  know 
and  had  no  reason  to  believe  that  his  adversary  was  armed  and 
intended  to  kill  him  upon  such  advance;  ^  an  injury  brought  about 
designedly  by  another  and  occurring  without  assured's  agency;^ 
where  a  person  without  provocation  or  misconduct  on  his  part  is 
injured  by  another  and  the  injury  is  unforeseen  by  the  injured 
person;  ^  death  caused  by  a  fall  or  by  a  blow  struck  by  a  third  per- 
son; under  a  policy  against  injuries  or  death  caused  through 
'"external,  violent  and  accidental  meaus;"*  being  waylaid  and 
killed  by  robbers;*  where  assured's  Ijody  is  found,  with  bruises  on 

:\Icirs     Assoc.     147    Iowa,    113,    30  133.  54  Am.  Kep.  298.  3  N.  E.  818. 

L.K.A.(N.S.)   1181n,  124  N.  AV.  199.  St-o  S^  2619  et  seq.  horfui. 

1*  Sullivan  v.  Modem  Brotherhood  ^°  Kobinson   v.    United   States  Mu- 

of  America,  167  Mich.  524,  42  L.R.A.  tual  Accident  A«soc.  68  Fed.  825. 

(X.S.)  140n,  133  N.  W.  486,  41  Ins.  ^  Union  Casualtv  &  Surety  Co.  v. 

L.  .1.  286.  Harroll,   98    Tenn.   591,  60   Am.    St. 

15  Farmer  v.  Massachusetts  Mutual  Rep.   873,  40   S.    W.    1080,   27    Ins. 

Accident  Assoc.  219  Pa.  71,  123  Am.  L.  J.  3  76. 

St     Uep    621,   67   Atl.   927,  37   Ins.  ^  ^^JJ^loney    ^     Marvhxnd    Casualty 

L.  .f.  82.  Co.    113   Ark.   174,   167   S.   AV.   845. 

'^  Ludwig    v.    Preferred    Accident  On  provision  exempting;  insurer  or 

Lm.  Co.  of  N.  Y.  113  Minn.  510,  130  limiting  its  liability  in  case  of  an  in- 

X.  \V.  5,  40  Ins.  L.  J.  844.  .iury  intentionally  intlicted  by  anotli- 

iM.ocsch  v.  Union  Casually  &  Sur-  er.  We  note  in  48  L.R.A.(N.S.)  524. 

(•I\    Co.  176  Mo.  654,  75  S.  W.  621.  ^  Xcwsome    v.    Travelers'    Jns.    Co. 

18  Aetna  Life  ins.  Co.  v.  Fitz-erald,  14:5  Oa.  785,  85  S.  E.  1035. 

]65    Ind.    317,    1    L.R.A. (N.S.)    422,  Mfichards  v.  Travelers'  Ins.  Co.  89 

75  N.  E.  202.  Cal.   170,  23   Am.   St.   Rep.  455,  26 

On  injury  to  insured  by  act  of  his  Pac.  762.     See  Union  Accident  C'o.  v. 

own  wiiile  asleei»  as  an  accident,  see  Willes,   44   Okla.   578,   L.R.A.li)15I), 

note  in  1  L.R.A. (N.S.)  422.  35S.  145  Pac.  812,  45  Ins.  L.  .1.  387. 

13  Supreme  Council  Order  of  Clio-  ^  Ripley     v.     Railway     Passengers 

sea    Friends    v.    Garrigus,    104   Ind.  Assui*.  Co.  2  Big.  L.  &  A.  Ins.  Rep. 
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his  head  whirh  could  not  luivc  hocn  oaiiscd  by  n  fall,  and  tlicre  is 
no  evidonoo  of  snicido.  and  ho  may  have  been  knocked  down  and 
robbed;^  Avherc  insnied,  a  bank  c-a.-^liier,  was  shot  and  killed  by  a 
person  attempting  to  rob  the  bank,  and  it  is  innnalerial  that,  as  to 
insured,  the  injury  was  unexpected  and  unforeseen ;  "^  where  in- 
sured is  shot  while  engaged  in  an  encounter  with  a  burglar  in  his 
house;  *  whore  insured  is  shot  by  a  burglar  and  dies  shortly  there- 
after, although  recovery  is  limited  by  the  terms  of  the  policy;^ 
death  by  ii;>sassiuation ;  ^°  murder;"  or  intentional  killing  by  a 
third  person,  of  an  insured  person,  without  the  latter 's  connivance 
or  foreknowledge;^^  a  shot  fired  intentionally  by  an  insane  per- 
son;  ^^  an  uni)rovoked  stabbing  of  assured  on  a  public  highway 
without  warning  by  an  insane  person  with  whom  there  was  no 
affray  and  upon  whom  there  was  no  assault;^*  being  shot  by  an 
oflicer  of  the  law  who  did  not  design  killing  assured  and  did  not 
know  whom  he  was  killing;"  a  strain  received  by  an  osteopath 
while  treating  a  patient  in  the  ordinary  course  of  his  business;  ^^ 


738,  Fed.  Cas.  No.  11,854,  aft''d  16  &  Accident  Ins.  Co.  (Pa.)  63  Leg. 
Wall.  (83  U.  S.)  336,  21  L.  ed.  469;  Intell.  288,  15  Dist.  Rep.  432. 
Supreme  Council  of  Order  of  Cho-  ^^  American  Accident  Co.  v.  Car- 
sen  Friends  v.  Garrigus,  104  Ind.  son,  99  Ky.  441,  34  L.R.A.  301,  59 
140,  54  Am.  Rep.  298,  3  N.  E.  818;  Am.  St.  Rep.  473,  30  S.  W.  879, 
Hutchcraft  v.  Travelers'  Ins.  Co.  87  36  S.  W.  169. 

Ky.    300,   12   Am.    St.   Rep.   484,   8        The  omission  of  the  word  "death" 

S.  E,  570,  10  Kv.  L.  Rep.  260.     See  from  a  clause  in  an  accident  policy 

Phelan  v.  Travelers'  Ins.  Co.  38  Mo.  providing  that  it  shall  not  "extend  to 

App.  640.  or    recover    intentional    injuries    in- 

fi  Interstate   Business   Men's    Aeci-  flieted"  by  "any  other  person"  when 

dent  Assoc.  161  Ky.  163,  170  S.  W.  it  is  used  in  other  excepting  clauses 


525,  45  Ins.  L.  J.  89. 


immediately    contiguous,    will    make 


'  Travelers'    Protective    Assoc,    v.    the  insurer  liable  in  case  of  the  mur- 
Fawcett,  56  Ind.  App.  Ill,  104  N.    der  of  the  insured. 


E.  991. 


American  Accident  Co.  v.  Carson, 


8  Allen  v.  Travelers'  Protective  99  Ky.  441,  34  L.R.A.  301,  59  Am. 
Assoc.  163  Iowa,  217,  143  N.  W.  574,  St.  Rep.  473,  30  S.  W.  879,  36 
43  Ins.  L.  J.  99. 

^  Bader  v.  New  Amsterdam  Casu- 
alty Co.  102  Minn.  186,  120  Am.  St. 
Rep.  613,  112  N.  W.  1065,  36  Ins. 
L.  J.  1020. 

10  Hutchcraft  v.  Travelers'  Ins.  Co. 
87  Ky.  300,  28  Am.  L.  Reg.  42,  12 


S.  W.  169. 

13  IMarceau  v.  Travelers'  Ins.  Co. 
101  Cal.  338,  35  Pac.  856. 

"  Phoenix  Accident  &  Sick  Benefit 
Assoc.  V.  Stiver,  42  Ind.  App.  636, 
84  N.  E.  722. 

15  Utter  V.   Travelers'  Ins.   Co.   65 


Am.  St.  Rep.  484,  8  S.  W.  57,  10  Mich.  545,  8  Am.  St.  Rep.  913,  32 

Ky.  L.  Rep.  260,  cited  in  Interstate  N.  W.  812. 

Business    Men's    Accident    Assoc,    v.  i^  Patterson   v.   Ocean   Accident  & 

Ford,  161  Ky.  163,  170  S.  W.  525,  Guarantee  Corp.  25  App.  D.  C.  46. 

45  Ins.  L.  J.  89,  92.  On  injury  or  disability  from  strain 

i^Gavula  v.  United  States  Health  as  within  provision  as  to   external, 
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a  sprain  occasioned  by  lifting:  ^'  rupture  of  a  blood  ve?;el  by  over- 
exertion in  lifting ;  ^*  lifting  a  heavy  weight,  causing  dilatation  of 
the  heart  and  death ;  ^^  rupture  caused  by  an  involuntary  movement 
of  the  body,  or  by  any  unforeseen  accident  in  connection  with  the 
use  of  Indian  clubs;  ^°  where  a  Vjlacksmith  in  using  a  heavy  ham- 
mer in  his  accustomed  way,  strikes  a  slanting  blow  causing  a 
rupture,  hernia,  and  death ;  under  a  policy  insuring  against  per- 
sonal bodily  injuries  effected  through  external,  violent  and  acci- 
dental means;  ^  where  insured  fell  and  struck  upon  an  iron 
handhold  of  a  wagon  seat,  causing  a  rupture  of  the  duodenum  or 
pancreas  and  death ;  ^  where  hernia  is  the  consequence  and  not  the 
proximate  cause  of  the  injury;^  where  the  injury  is  within  the 
policy,  as  caused  by  external,  violent  and  accidental  means,  and 
a  reputable  physician  administers  an  anti-tetanus  serum,  and  such 
treatment  is  regular,  ordinary  and  in  accordance  with  professional 
regulations  or  requirements,  and  death  results  solely  from  such  in- 
jury and  such  injection;*  slipping  and  falling  with  force  and 
violence  and  striking  the  body  near  the  region  of  the  heart  with 
such  force  as  to  cause  a  rupture  of  the  auricle  of  the  heart  and  im- 
mediate death  where  it  does  not  appear  that  death  would  have 
ensued  excei)t  for  the  accident,  the  accident  being  the  proximate 
cause  of  deatli ;  ^  death  from  apoplexy  or  bursting  of  a  blood  vessel 

violent,    and    accidental    means,    see  ^  Berry     v.      United     Commercial 

note   in    30    L.R.A.(N.S.)    1181;    on  Travelers  of  America,  172  Iowa,  429, 

right  to  compensation  for  injury  re-  154  N.    W.    598,   L.R.A.1916B,   617, 

suiting  from  exertion  or  strain,  see  47  Ins.  L.  J.  101.     Examine  Keen  v. 

note  in  2  B.  R.  C.  367.  Continental    Casualty   Co.   —   Iowa, 

"  Martin  v.  Travelers'  Ins.  Co.  11  — ,  154  X.  W.  409. 

Fost.  &  F.  505.  On   applicability  of  provisions  in 

'^  Standard  Life   &   Accident   Ins.  accident  policy  exempting  insurer  or 

Co.  v.  Schmaltz,  Ofi  Ark.  588,  74  Am.  limiting    its    liability    for    disabilitj' 

St.  Rep.  112,  53  S.  W.  49.  arising    from    a    specitied    condition, 

On  rupture  of  blood  vessel  as  an  when  such  condition  is  itself  the  result 

accident    within    accident    insurance  of   an    accident   occurring   after   the 

policy,  see  note  in  19  L.R.A.(N.S.)  issuance    of    a    policy,    see    note    in 

12(in."  L.R.A.191GB,  621. 

19  Horsfall  v.  Pacific  Mutual  Life  *  Gardner  v.  United  Surety  Co.  110 

Ins.  Co.  32  Wa.sh.  1.32,  63  L.R.A.  425,  Minn.   291,   26  L.R.A.(N.S.)    lOOln, 

98  Am.  St.  Rep.  846,  72  Pac.  1028.  125  N.  W.  264. 

^°  McCarthy  v.  Travelers'  Ins.  Co.  On  liability  under  accident  policy 

8  Biss.  (U.  S.  C.  C.)  362,  Fed.  Cas.  for  death  or  injuiw  caused  by  medical 

No.  8,682.  treatment  or  surgical  o])eration,  see 

1  Atlanta  Accident  Assoc,  v.  Alex-  notes     in     26     L.K.A.(X.S.)     1004; 

nnder,  104  Oa.  709,  42  L.R.A.  188,  L.R.A.1915E,     9.35;     on     hernia     as 

30  S.  E.  9.39,  28  Ins.  L.  J.  83.  l)reach  of  condition  or  warranty  as  to 

*  Fidelity  &  Casualty  Co.  v.  Mcv-  health  or  bodily  insurance,  see  note 

or,  106  Ark.  91,  44  L.R.A. (N.S.)  93,  in  L.R.A. 1917B"  747. 

].')iS.  W.  995.  moon  v.  Order  of  United  Com- 
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in  iii^urod's  Itrain  cDiiMniiKMil  uiion  slux-k  or  fall  caused  by  his 
witnessing  u  lire  in  whieli  a  man  was  burned  to  death;®  an  acci- 
dental strain  or  frisiht  resulting  in  death  and  caused  by  a  horse 
running  away;'  scalding  water  falling  into  the  ear  and  causing 
do-alh  ;  ^  a  felon  resulting  from  and  the  natural  conse(iuencc  of  a 
lu-uise  of  a  linger;^  falling  through  a  bridge;^"  a  fall  when  step- 
ping from  the  sidewalk  to  the  street;"  slipping  and  falling  while 
cranking  the  motor  of  an  automobile,  where  the  injury  is  the  sole 
tausc  of  death ;  ^^  where  insured  was  found  badly  injured  at  the 
bottom  of  a  wall  near  the  unrailed  top  of  which  was  a  bench  on 
which  he  had  been  reclining  shortly  before;  although  no  one  had 
seen  him  fall;  "  being  run  over  by  a  locomotive  engine  owing  to 
a  fall  on  the  track  while  in  a  fit;^*  slipping  and  falling  while 
leaving  a  railroad  car;  "  death  from  stumbling  and  falling  against 
a  locomotive  engine.^®  Jumping  from  cars  in  motion,  losing  one's 
balance,  and  falling  or  striking  against  some  unforeseen  object  and 
slipping  in  running,  it  is  said  might  be  an  accident;"  where  in- 
sured is  struck,  knocked  down  and  instantly  killed  by  a  freight 
train  and  the  circumstances  do  not  show  suicide,  nor  a  voluntary 
exposure  to  unnecessary  danger;  ^^  death  caused  while  crossing  a 


morc-ial    Travelers    of    Ajnoricn.    96  Patterson,  213  Fed.  595,  130  C.  C.  A. 

Xeb.  65,  52  L.R.A.(N.S.)   1203,  14G  175,  44  Ins.  L.  J.  297. 

X.  W.  1037.  ^3  Beard  v.  Indemnity  Ins.  Co.  65 

On  i)revious  diseased  condition  as  W.  Va.  283,  64  S.  E.  119. 

affeoting  liability  tor  death  or  injnry  On    validity    and    construction    of 

from  accident,  see  notes  in  34  L.K.A.  provision  requiring  the  facts  and  eir- 

(X.S.)  445;  52  L.R.A.(N.S.)  1203.  cumstances  of  loss  to  be  established 

®  International  Travelers  Assoc,  v.  by   an   eve   witness,   see  note   in   51 

Branum,  —  Tex.  Civ.  App.  — ,  169  L.R.A.(N.S.)  221. 

S.  W.  389,  44  Ins.  L.  J.  580.  ^*  Lawrence    v.    Accidental    Assur. 

'McGlinchey  v.   Fidelity  &   Casu-  Co.  L.  R.  7  Q.  B.  D.  216,  50  L.  J. 


altv  Co.  80  Me.  251,  6  Am.  St.  Kep. 
190,  14  Atl.  13. 

8  Driskell  v.  United  States  Health 
&  Accident  Ins.  Co.  117  Mo.  App. 
3G2,  93  S.  W.  880. 


Q.  B.  522,  45  L.  T.  29,  29  W.  R. 
802,  45  J.  P.  781. 

^^  Theobald  v.  Railway  Passengers 
Assur.  Soc.  10  Exch.  45,  23  L.  J. 
Ex.  249,  2   C.   L.  R.  1034,  18  Jur. 


9  Robinson    v.    JMasonic    Protective   583,  2  W.  R.  528. 
Assoc.  87  Vt.  138,  47  L.R.A.(N.S.)        i®  E^j^iitjiijie   Accident   Ins.   Co.   v. 
924n,  88  Atl.  531,  42  Ins.  L.  J.  1794.    Osborn,  90  Ala.  201,  13  L.R.A.  267, 

On  liability  under  accident  policy   44  Alb.  L.  J.  304,  9  So.  869. 
for  injury  resulting  in  felon  or  ah-        ^"^  Southard      v.      Railway      Pass, 
cess,  see  note  in  47  L.R.A.  (N.S.)  924.   Assur.  Co.  34  Conn.  574,  per  Ship- 

^^  Burkhard  v.  Travelers'  Ins.  Co.    man,  J. 
102  Pa.   St.  262,  48  Am.   Rep.  205.        On     boarding    or    alighting    from 

^^  Hall  V.  General  Accident  Assur.  moving  train  as  defense  under  general 
Corp.  Ltd.  16  Ga.  App.  66,  85  S.  E.  provisions  as  to  exposure  to  danger, 
600.  see  note  in  10  L.R.A. (N.S.)  957. 

^2  Preferred  Accident  Ins.   Co.   v.        ^^  Payne     v.     Fraternal    Accident 
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railroad  track  at  a  common  crossing,  by  detached  freight-cars 
which  have  been  '-'kicked"'  along  the  track :  ^^  injury  by  the  handle 
of  a  pitchfork  while  handling  and  pitching  hayj^o  choking  to 
death  while  ^attempting  to  swallow  a  piece  of  beefsteak;^  an  injury 
by  being  struck  on  the  back  by  a  bale  of  hay  and  death  by  acute 
nephritis;^  sunstroke  in  certain  cases,^  and  death  caused  solely  by 
sunstroke  while  in  the  line  of  one's  employment  is  covered  by  an 
accident  policy  which  provides  that,  if  the  injury  or  death  of  in- 
sured is  contributed  to  by  sunstroke  while  not  in  the  line  of  hi^ 
employment,  the  limit  of  the  association's  liability  shall  be  one 
quarter  of  what  would  otherwise  be  payable,  since  this  limitation 
of  lial)ility  for  sunstroke  implies  that  it  is  covered  by  the  policy.* 
In  a  Kansas  case  it  is  held  that:  (1)  in  an  action  upon  an  accident 
policy  containing  a  provision  that  loss  of  time  due  to  sunstroke 
should  be  deemed  to  be  due  to  external,  violent,  and  purely  acci- 
dental causes,  and  should  entitle  the  insured  to  full  benefits  accord- 
ing to  the  terms  of  the  policy,  the  plaintiff  is  not  precluded  from 
recovery  upon  a  loss  which  he  alleges  is  due  to  sunstroke,  by  the  fact 
that  his  disability  was  occasioned  by  exposure  to  the  heat  of  a 
furnace  instead  of  that  of  the  sun.  (2)  Insurance  against  loss  of 
time  due  to  "sunstroke"  applies  to  and  includes  not  only  an  eH'ecl 
produced  by  the  heat  of  the  sun,  but  the  term,  unexplained,  in- 
cludes and  denotes  a  condition  of  disability  produced  upon  the 
insured  by  any  heat,  solar  or  artificial,  such  as  heat  from  a  furnace, 
unless  the  context  of  the  policy  or  other  special  considerations  re- 
quire a  different  meaning.  (3)  The  fact  that  one  overcome  by 
heat  emanating  from  a  furnace  had  previously  overexerted,  there- 
by rendering  himself  more  subject  to  such  an  attack,  does  not 
affect  the  liability  of  an  accident  insurance  company  to  him,  under 
a  policy  including  sunstroke  in  the  accidental  injuries  insured 
against,  since  in  such  ca.^es  the  mere  negligence  of  the  insured  i- 
not  a  defense.*    A  nonsuit  is  not  justified  by  the  fact  that  insured 

Assoc,  of  America,  119  Iowa,  342,  93  Assur.   Co.  v.  Homely,  109  Md.  93, 

N.  AV.  361.  'i^l  Atl.  524  (judgment  for  beneficiary 

^^  Keene  v.  New  England  Accident  a(Tirmcd). 

A.^sur.  161  Mass.  1-19,  36  N.  E.  891.  ^  Gallagher  v.  Fidelity  &  Casually 

20  North    American    Life    &    Acci-  Co.  148  N.  Y.  Supp.  1046,  163  App. 

<\eui  Ins.   Co.  V.  Burroughs,  69  Pa.  Div.  .556,  44  Ins.  L.  J.  448. 

St.  43,  8  Am.  Rep.  212.  *  Railway    Oflicials    &    Employees 

^  American  Accident  Co.  of  Louis-  Accident  Assoc,  v.  Johnson,  109  Ky. 

ville  V.  Reigart,  94  Ky.  547,  23  Ins.  26L   52  L.R.A.   401,  58   S.  AV.  694. 

L.  J.  148,  23  S.  AV.  19L  42  Am.  St.  On     risks     covered     hy    insurance 

Rep.  374,  21   L.R.A.  651.     Compare  against    sunstroke,    see    notes    in    6 

Crand.all  V.  Continental  Casualty  Co.  L.R.A. (N.S.)  609;  L.R.A.1916E,  957. 

179  111.  App.  330,  46  Ins.  L.  J.  737.  K'ontincnlal      Casualty      Co.      v. 

2  CJencral    Accident    Fire    &    Life  -lojinson,    74    Kan.     12!>,    6    L.R..\. 
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is  found  drowiioil  uoar  a  })laee  where  he  was  seen  drunk  laic  at 
night.^ 

\\'horo  a  guest  at  a  hotel,  the  proprietor  being  sick  and  absent, 
attempted  to  forcibly  eject  another  from  a  hotel  and  was  killed, 
the  death  was  held  accidental.'  If. the  means  of  the  injury  is  not 
the  result  of  design,  the  insured  may  recover  for  the  loss  of  a  hand, 
caused  by  falling  from  a  moving  car  on  which  he  attempts  to 
jump,  and  such  a  loss  is  through  violent,  external,  and  accidental 
means.* 

(N.S.)    GOO,    85    Pac.    545,   35    Ins.  15,  9  W.  R.  342 ;  Fenwiek  v.  Schmalz, 

L.  J.  GSl.  L.  K.  3  Com.  P.  313,  37  L.  J.  C.  P. 

^Couadcau  v.  Anioricau  Accident  78,  18  L.  T.  27,  l(i  W.  R.  481;  Rip- 
Co.  of  Louisvilli',  95  Ky.  280,  23  k'v  v.  Railwav  Assurance  Co.  2  Big. 
Ins.  L.  J.  344,  25  S.  W.  G,  15  Ky.  L.'  &  A.  Kep.'741;  Winspear  v.  Acci- 
L.   Rep.   6G7.                                       '  dent  Ins.  Co.  C  Q.  B.  D.  42,  43  L.  T. 

On  liability  for  death  l)v  drowning,  459,  29  W.  R,  IIG;  Cornish  v.  Acci- 

see  note  in  42  L.R.A.(N.S.)  031.  dent  Ins.   Co.   23   Q.  B.   D.  453,  58 

'Lovelace  v.  Travelers'  Protective  L.  J.  Q.  B.  591,  38  W.  R.  139,  54 

Assoc.  126  Mo.  104,  47  Am.  St.  Rep.  J.  P.  262.    And  the  court  concludes: 

638,  30  L.R.A.   209,  40   Cent.  L.  J.  "Whether    he    acted    lawfully,    as    a 

206,  28  S.  W.  877.     The  opinion  of  guest  of  the  hotel  during  the  absence 

the   court,   per   Barclay,  J.,   m   this  and  illness  of  the  proprietor,  in  at- 

case  is  exhaustive.     It  considers  nu-  tempting  to  remove  Graves  from  the 

merous   definitions   of   accident,   and  hotel  office  by  force  we  think  needless 

cites  or  considers:  to  investigate.     It  may  be  assumed 

United  States. —  Travelers'  Ins.  Co.  that  by  his  course  of  conduct  he  vol- 

V.  McConkey,  127  U.  S.  661,  32  L.  uutarily  assumed  the  risks  of  a  fight. 

ed.  308,  8  Sup.  Ct.  1360.  But  there  is  nothing  in  the  circum- 

California. — Richards  v.  Travelers'  stances  to  show  that  he  voluntarily 

Ins.  Co.  89  Cal.  170,  23  Am.  St.  Rep.  assumed  the  risk  of  death.     We  con- 

455,  26  Pac.  762.  sider  his  killing  an  'accident'  in  the 

Indiana.   —   Supreme    Council    v.  popular  and  ordinary  sense  in  which 

Garrigus,  104  Ind.  133.  that  word  is  generally  used:"  Id.  116, 

Kentucky. — Ilutchcraft  v.   Travel-  117.    Cited  and  considered  in  Hutton 

ei-s'  Ins.  Co.  87  Kv.  300,  12  Am.  St.  v.   States  Accident  Ins.   Co.  267  111. 

Rep.  484,  8   S.   W.   570,  10  Ky.   L.  267,    L.R.A.1915E,    127,    108    N.    E. 

Rep.  260.  ■'  296,  45  Ins.  L.  J.  754,  757.— Cooke,  J. 

Maine. — McGlinchey  v.  Fidelity  &  But  compare  Scarr,  In  re   [1905]   1 

Casualty  Co.  80  Me.  251,  6  Am.'  St.  K.  B.  387,  74  L.  J.  K.  B.  N.  S.  237, 

Rep.  190,  14  Atl.  13.  92  L.  T.  N.  S.  128,  21  T.  L.  R.  173, 

Massachusetts.— Ki'QwQ    v.    Mutual  2  B.  R.  C.  358,  367n.     See  §§  2879a, 

Accident   Assoc.   161   :\rass.   149,   36  2880  herein. 
N.  E.  891.  On  when  death  or  injury  may  be 

Missouri. — Phelan     v.      Travelers'  deemed  to  liave  l)een  caused  by  acci- 

Ins.  Co.  38  Mo.  App.  640.  dental  means,  though  the  voluntary 

Wisconsin. — Schneider     v.     Pi'ovi-  act  of  the  insured  was  the  primary 

dent  Life  Ins.  Co.  24  Wis.  28,  1  Am.  cause  thereof,  see  notes  in  5  L.R.A. 

Rep.  157.  (N.S.)      657;      L.R.A.1915E,    '127; 

£X<y/aMf?.— Sinclair     v.     [Maritime  L.R.A.1916B,  1021. 
Pa.sscngcrs'    Assurance    Co.   3   El.   &        *  Travelers'      Preferred      Accident 

El.  478,  30  L.   J.   Q.   B.   77.  7  ,Tur.  Assoc,  v.  Stone,  50  111.  App.  222. 
(N.S.)    367,   4   L.    T.    l.'e]).    (X.S.) 

4968 


SPECIAL  RISKS  AND  LOSSES 


§§  2865,  2866 


§  2865.  When  presumption  against  suicide. — The  presumption 
is  against  suicide  and  in  favor  of  death  being  accidental,  as  where 
insured  had  disappeared  and  was  thereafter  found  in  the  river.^ 
Where  from  the  facts  of  the  case  it  appears  that  a  violent  death  was 
either  the  result  of  accidental  injury  or  of  suicidal  act  of  the  de- 
ceased, the  presumption  of  law  is  against  the  latter.^"  And  the  law 
presumes  an  accidental  death  where  from  the  evidence  it  does  not 
appear  whether  the  insured  came  to  his  death  from  a  shot  from  a 
pistol  fired  by  his  own  hands  or  whether  he  was  shot  by  an  assassin 
or  burglar."  It  is  presumed  that  death  is  accidental  where  the 
lifeless  body  of  an  aged  man  of  business  habits  is  found  mangled 
on  the  railroad  track,  where  it  appears  that  a  freight  train  was 
standing  at  the  station  and  that  he  left  the  depot  to  board  the 
.same.^^  A  jury  have  a  right  to  presume  accidental  drowning  from 
the  fact  that  insured  was  found  dead  in  the  water.^^  This  ques- 
tion of  presumption  against  suicide  in  favor  of  accidental  death  is, 
however,  elsewhere  herein  fully  considered  but  it  may  be  generally 
stated  here  that  the  love  of  life  is  ordinarily  a  sufficient  inducement 
for  its  preservation,  and,  in  the  absence  of  proof  that  death  resulted 
from  other  than  natural  causes,  suicide  will  not  be  presumed." 

§  2866.  What  does  not  constitute  an  accident:  cases. — The  fol- 
lowing have  been  held  not  '•accidents"'  or  '"'accidental:"  Death 
consequent  upc^n  doing  a  thing  whic-h  assured  intended  to  do  and 

■'Mallory  v.  Travelers'  Ins.  Co.  47  65  Mich.  545,  8  Am.  St.  Rep.  913, 

N.  Y.  52,  7  Am.  Rep.  410,  and  note  32  N.  W.  412. 

414;  Couadeau  v.  American  Accident  ^^  ]\[gadows  v.  Pacific  Mutual  Life 
Co.  of  Louisville,  95  Ky.  280,  23  Jns.  Ins.  Co.  129  Mo.  76,  50  Am.  St.  Rep. 
L.  J.  344,  25  S.  E.  6,  15  Ky.  L.  Rep.  427,  24  Ins.  L.  J.  721,  31  S.  W.  578. 
667;  AVashl)urn  v.  National  Accident  "Couadeau  v.  American  Accident 
Soc.  10  N.  Y.  Supp.  366,  32  N.  Y.  Co.  95  Ky.  280,  2:!  Ins.  L.  J.  344, 
St.  Rep.  34,  merely  voted  in  57  Hun  25  S.  W.  6,  15  Ky.  L.  Rep.  667, 
(N.  Y.)  585.  See  also  Star  Acci-  conHiderinci  and  citiiir/  Trew  v.  Pas- 
dent  Co.  V.  Sibley,  57  111.  App.  315  seng:ers'  Assur.  Co.  6  Hurl.  &  N.  837, 
(citiiicj  ChicafTO  &  Eastern  R.  R.  Co.  30  L.  J.  Ex.  317,  7  .Tur.  (N.  S.)  878, 
V.  Ilinos,  132  111.  101,  22  Am.  St.  4  L.  T.  833,  9  W.  R.  671,  per  Cock- 
Rep.  515,  23  N.  E.  1021);  Landon  burn,  C.  J.;  Mallory  v.  Travelers' 
V.  Preferred  Accident  Ins.  Co.  of  N.  Ins.  Co.  47  N.  Y.  54,  7  Am.  Rei).  410, 
Y  00  N.  Y.  Supi).  188.  43  App.  and  note  414;  Winspear  v.  Accidcnl 
Div.  487,  afT'd  (mem.)  167  N.  Y.  577,  Ins.  Co.  6  L.  1{.  Q.  B.  D.  42,  50  L.  .1. 


67  N.  E.  1114. 

^"Warner  v.  United  Stales  Muhial 
Accident  Assoc.  8  Utah,  431,  441,  32 
Pac.  ()96,  per  Miner,  .L.  ciliiig  Mal- 
lory V.  Travelers  Ins.  Co.  47  N.  Y. 
52.' 54,  7  Am.  Rep.  410,  and  note  414. 


(I  n.  292,  43  L.  T.  459,  29  W.  R.  116, 
45  .1.  P.  110. 

^*  Hale  V.  Life  Indemnity  &  Invest- 
ment Co.  61  Minn.  5Ki,  .52  Am.  St. 
Rei>-  616,  63  N.  W.  1108. 

On    duty    of    insured    to    negative 


^^  Warner  v.  United  States  . Mutual  death  or  accident  from  excejited 
Accident  A.ssoc.  8  Utah,  431,  .32  Pac.  cause,  see  notes  in  4  L.R.A.(N.S.) 
696.    See  Utter  v.  Travelers'  Ins.  Co.    (i36;  50  L.R.A.(N.S.)  1006. 
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was  doiiis;',  as  death  r(\-<ultin,<;-  from  assurcd's  colon  slippinti;  out  of 
place  while  ho  was  puliiuL!;  on  his  stockings;  ^*  death  from  inhaling 
a  nasal  douche  with  more  violence  than  usual  whorchy  germs  are 
carried  through  the  eustachian  tuho  into  the  middle  ear  and  into 
the  hrain  through  ca  hole  in  the  mastoid  hone;^^  where  assured, 
lifty-four  years  of  age,  raised  and  lowered  himself  several  times  in 
succession  in  a  chair  in  which  he  was  sitting,  using  only  his  hands 
and  arms  to  do  so,  therehy  causing  dilatation  of  the  heart  and 
death;  "  rupture  of  the  heart,  which  is  in  a  state  of  fatty  degenera- 
tion, by  assisting  in  carrying  a  door  weighing  eighty-six  pounds, 
or  by  filling  the  lungs  with  air  by  drawing  a  long  breath  after 
putting  it  down,  causing  death;  under  a  policy  insuring  against 
death  from  bodily  injuries  sustained  through  external,  violent,  and 
accidental  means  ;^^  an  injury  due  to  dilatation  of  the  heart, 
following  the  voluntary  taking  of  a  cold  water  bath,  where  it  does 
not  api^ear  that  anything  occurred  which  assured  had  not  plannca 
except  dilatation  of  the  heart;  ^^  where  a  consumptive  while  stand- 
ing on  his  toes  and  reaching  over  a  chair  to  close  window  shutters 
I'uptured  an  artery  and  died  therefrom;  as  said  rupture  was  the 
natural  result  of  an  act  voluntarily  done  even  though  undesigned, 
unforeseen,  and  unexpected,  and  death  was  not,  therefore,  from 
an  "accidental  cause ;  "  ^°  voluntary  physical  exertion  or  intention- 
al acts  in  taking  off  the  casing  of  an  automobile  wheel,  causing  a 
blood  clot  in  the  right  coronary  artery  near  the  heart;  ^  appendicitis 
caused  by  muscle  strain  in  bowling ;  ^  rupture  occasioned  by  swing- 
is  Clidero  v.  Scottish  Accident  Ins.  L.R.A.  693,  70  Am.  St.  Rep.  212,  78 
Co.  Lim.  (Scot.  Ct.  Sess.  1892)  29  N.  W.  252,  28  Ins.  L.  J.  276. 
Scot.  L.  Rep.   303.  ^  Licklcider  v.  Iowa  State  Travel- 

is  Smith  V.  Travelers'  Ins.  Co.  215  ing  Men's  Assoc.  —  Iowa,  — ,  L.R.A. 
Mass.  147,  L.R.A.1915B.  872,  44  Ins.  —,  —,  151  N.  W.  479  (clause  was: 
L   J    695    106  N    E    607.  external,     violent,     and     accidental 

1''^  Hastino-s  v  Travelers'  Ins  Co.  n^eans;  there  was  also  an  exemi)tion 
(U.  S.  C.  C.)  190  Fed.  258,  41  Ins!  ^^  liahility  for  death  from  voluntary 
T      -r    -lAQ  overexertion), 

"isshanberj?  v.  Fidelitv  &  Casualtv     .  ^^  ^^-^^V«  compensation  for  in- 

Co.  158  Fed.  1,  85  C.  C.  A.  343,  19  J^^T     ^•^^"'^"f   .^™t,  %^^^^°^,2^ 

2r           /■vrc  \  ^o(\r  strain,  see  note  m  2  B.  R.   C.  26/; 

L.K.A.(JN.b.)  -L-'Jta.  injurv   or  disability   from   strain    as 

On  rupture  of  blood  vessel  as  an  ^-^^^-^  provision  of  external,  violent, 

accident    within    accident    insurance  ^^  accidental  means,  see  note  in  42 

policy,  see  note  in  19  L.R.A. (N.S.)  L.R.A. (N.S.)    562. 

1206.  2  Lehman  v.  Great  Western  Aeci- 

19  New  Amsterdam  Casualtv  Co.  v.  (jgnt  Assoc.  155  Iowa,  737,  42  L.R.A. 

Johnson,  91  Ohio  St.  155,  110  N.  E.  (N.S.)    562n,  133  N.  W.  752.     See 

475.  L.R.A.1916B,  10l8n.  Stanton  .  v.    Travelers'    Ins.    Co.    83 

20Feder  v.   Iowa   State   Traveling:  Conn.  708,  34  L.R.A. (N.S.)  445n,  78 

Men's    Assoc.    107    Iowa,    538,    43  Atl.  317. 
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ing  Indian  clubs,  used  for  exercise  in  the  ordinary  way  and  with- 
out the  interference  of  any  unusual  circumstance ; '  rupture  caused 
by  jumping  from  a  car  and  running,  done  voluntarily  and  for  the 
accomi)Hshment  of  a  business  purpose  and  unattended  by  any  fall- 
ing or  stumbling;*  hernia,  where  it  is  expressly  classified  and 
indemnified  against  as  such,  and  when  so  classified  it  is  immaterial 
whether  or  not  it  is  the  result  of  an  accidental  injurj^  or  was  pro- 
duced by  external,  violent,  or  traumatic  force ;  ^  sunstroke  and  con- 
sequent death ;  ^  a  sunstroke,  while  voluntarily  doing  an  act  in 
the  customary  manner,  where  there  is  nothing  unusual  to  cause  it 
at  the  time  of  the  year  when  it  occurred;  '  sunstroke,  where  assured, 
while  pursuing  his  usual  avocation  in  his  usual  arid  ordinary  way, 
is  exposed  to  the  sun  and  humid  atmos})here  and  is  unable  to  with- 
stand the  heat,  and  dies  from  the  effect  thereof  although  sunstroke 
as  such  is  insured  against  when  resulting  from  external,  etc., 
means;'  freezing  one's  foot;^  malignant  pustule,  charbon.  or  an- 
thrax, caused  by  the  infliction  upon  the  body  of  a  certain  kind  of 
animal  substance,  contact  with  diseased  or  putrid  animal  matter, 
peculiar  to  people  that  handle  wools  and  hides ;  ^°  an  abra.'^ion  on  the 
skin  of  a  Hnger  causing  infection,  blood  poisoning  and  death. 
where  such  injury  is  brought  about  by  assaulting  another  and 


'  McCarthv  v.  Travelers'  Ins.  Co. 
8  Biss.  (U.  S.  C.  C.)  362,  Fed.  Cas. 
No.  8,682. 

*  Southard  v.  Railway  Passenjjers' 
A.ssur.  Co.  34  Conn.  574,  before  Ship- 
man,  J. 

*  Hilts  V.  United  States  Casualty 
Co.  176  Mo.  App.  635, 159  S.  W.  77i, 
42  Ins.  L.  J.  1788. 

^  Sinflair  v.  Maritime  Passenp^ers' 
Assur.  Co.  3  El.  &  E.  478,  30  L.  J. 
(^  li.  77,  7  Jur.  (N.  S.)  367,  4  L.  T. 
15,  9  W.  R.  342,  2  Bi^.  L.  &  A.  I. 
Cas.  596;  Dozier  v.  Fidelity  &  Casu- 
alty Co.  46  Fed.  446,  13  L.R.A.  114. 
(,'ompnre  Continental  Casualty  Co. 
V.  Johnson,  74  Kan.  129,  6  L.R.A. 
(N.S.)  609,  85  Pac.  545,  35  In.s. 
L.  J.  681;  Railway  Odicials  &  Em- 
j)Iovees'  Acfidcnt  Assoc,  y.  Johnson, 
109'  Ky^  261,  22  Ky.  L.  Rep.  759, 
52  L.R.A.  401,  95  Am.  St.  Rop.  370, 
58  S.  W.  694,  30  Ins.  L.  J.  259; 
(ifiUsiKhcr  V.  Fidelity  &  Casualty  Co. 
148  N.  Y.  Supp.  1016,  163  App."  Div. 
5.56,  44  Ins.  L.  J.  448.  See  §§  2864. 
2879a,  2880  herein. 
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'  ELsey  y.  Fidelity  &  Casualty  Co. 
of  N.  Y.  —  Ind.  App.  — ,  109  N.  E. 
413,  46  Ins.  L.  J.  359.  Compare  Gal- 
lao:her  v.  Fidelity  &  Casualty  Co.  of 
N.  Y.  149  X.  Y.  Supp.  1016,  163 
App.  Div.  556,  44  Ins.  L.  J.  448. 

^  Brvant  v.  Continental  Casualty 
Co.  —  Tex.  Civ.  App.  — ,  145  S.  W. 
636,  41  Ins.  L.  J.  1086.  See  Seman- 
eik  V.  Continental  Casualty  Co.  56 
Pa.  Super.  Ct.  392,  45  Ins.  L.  J.  215. 

On  risks  covered  by  insurance 
asrainst  sunstroke,  see  notes  in  i) 
L.R.A.(N.S.)  609;  L.R.A.1916E,  957. 

^  Lenarick  v.  National  Casualty  Co. 
(Minn.  Dist.  Ct.  1912)  45  Ins.  L.  J. 
71. 

^°  So  held  in  Bacon  v.  United 
States  ■^lutual  Accident  Assoc.  123 
N.  Y.  304,  20  Am.  St.  Rep.  748,  9 
L.R.A.  617,  25  N.  E.  399.  revV  50 
Hun,  605,  3  N.  Y.  Supp.  237,  44  Hun 
(N.  Y.)  599.    But  .see  {^  2878  herein. 

On  Iial)i!ity  for  condition  caused  by 
external     infection     without    cut     or 
M})rasion,  see  note  in  42  L.R.A. (N.S.) 
140. 
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striking  him  a  blow  which  hit  his  teeth;  "  stubbing  the  toe,  where 
pre-existing  disease  concurs  with  the  injury  in  producing  death; 
under  a  pohcy  hniiting  habilitv  wliorc  death  results  "independently 
of  all  other  causes;  "  *^  where  insured  sutl'ered  from  a  cataract  but 
lost  sight  of  an  eye  by  reii^on  of  an  injury  sustained  hy  falling 
from  a  train;  ^^  death  from  an  epileptic  lit;  ^*  the  fit  may  however, 
be  followed  by  some  cause  superinduced  thereby,  which  latter  is 
in  itself  the  ellicient  moving  cause  and  an  accident;  ^^  where  an 
aggressor  in  a  dilliculty  is  shot  by  another  in  self-defense;^^  a 
broken  leg  received  by  assured  who  was  the  aggressor  in  a  fight;  ^"^ 
where,  in  the  absence  of  evidence  contra,  insured  voluntarily  as- 
sumes the  risk  of  death  and  is  shot  and  killed  by  another;"  an 
injury  received  by  making  an  intentional  assault  on  another  by 
striking  him  in  the  face  with  the  fist;  ^^  the  shooting  an  officer  by 
a  prisoner  whom  the  officer  is  attemi)ting  to  arrest.^**  And  injuries 
received  from  another  person  as  the  result  of  assured's  voluntarj' 
and  deliberate  act  in  ass.aulting  such  person  are  not  effected  ex- 

"  Fidelity  &  Casualty  Co.  of  N.  Y.        ^^  Lawrence  v.  Accidental  Ins.  Co. 

v.  Stacey,  5  L.R.A.(N.S.)    657,  143  L.  R.  7  Q.  B.  D.  216,  50  L.  J.  Q.  B. 

Fed.  271,  74  C.  C.  A.  409.  522,  45  L.  T.  29,  29  W.  R.  802,  45 

On  liability  for  sickness  or  death  J.  P.  781 ;  Winspear  v.  Accident  Ins. 

caused  by  blood  poisoning,  see  notes  Co.   6  Q.  B.  D.  42,  50  L.  J.   Q.  ]>. 

in  5  L.R.A.(N.S.)  926;  L.R.A.1917A,  292.  43  L.J!.  459,  20  W.  R.  116,  45 

1056;  when  deatli  or  injury  may  be  J.  P.  110. 

deemed  to  have  been  caused  by  acci-  ^^  Prudential  Casualty  Co.  v.  Cur- 
dental  means,  though  the  voluntary  ry,  10  Ala.  App.  642,  65  So.  852,  44 
act  of  the  insured  was  the  cause  there-  Ins.  L.  J.  456.  See  §§  2619  et  seq. 
of,  see  notes  in  5  L.R.A.(N.S.)  657;  herein. 

L.R.A.1915E,      127;      L.R.A.1916B,        iVHutton  y.   States  Accident   Ins. 

1021.  Co.  267  111.  267,  L.R.A.1915E,  127, 

12  Maryland  Casualty  Co.  y.  Jfor-  108  N.  E.  296,  45  Ins.  L.  J.  754. 
row,  .52  L.R.A.(N.S.)  1213,  213  Fed.        On   provision    against   liability   in 

599,  130  C.  C.  A.  179,  44  Ins.  L.  J.  event   of  death   or  injury  in   con.se- 

301.    See  §§  2629a,  2879a,  2880  here-  quence  of  violation  of  law,  as  applied 

in.  •  to  death  or  injury  resulting  from  a 

On  previous  diseased  condition  as  personal  encounter,  see  note  in  L.R. A. 

affecting  liability  for  death  or  injur.y  1917C,  199. 

from  accident,  see  notes  in  34  L.R. A.        ^^  Price  v.  Accidental  Life  Ins.  Co. 

(N.S.)  445;  52  L.R.A.(N.S.)  1203.  169  Cal.  800,  147  Pae.  1175,  46  Ins. 

i3Penn  v.   Standard  Life  &  Acci-  L.  J.  59. 
dent    Ins.    Co.    158    N.    Car.    29,   42        ^^  Fidelity  &  Casualty  Co.  v.  Car- 

L.R.A.(N.S.)    593,  73   S.   E.   99,  41  roll,  143  Fed.  271,  74  C.  C.  A.  409, 

Tns.  L.  J.  550,  petition  for  rehearing  5   L.R.A.(N.S.)    657n,   6   Ann.    Cas. 

dismissed,    Penn    v.     Standard    Life  955. 

Ins.  Co.  160  N.  Car.  399,  42  L.R.A.        20  American  Accident  Co.  y.  Carson 

(N.S.)    597,   76   S.   E.   262,  42   Ins.  (Ky.)   30  S.  W.  879.     But  see  same 

L.  J.  145.  ca.se  99  Ky.  441,  34  L.R.A.  301,  59 

i*Tennant   v.    Travelers'   Ins.    Co.  Am.  St.  Rep.  473,  36  S.  W.  169. 
31  Fed.  322. 
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clusively  by  external,  violent,  and  accidental  means,  for  insured 
was  bound  to  know  that  one  of  the  natural  and  probable  conse- 
quences of  voluntarily  engaging  in  an  assault  was  that  he  might 
be  injured  although  he  could  not  foresee  the  exact  form  of  injury 
or  be  able  to  know  that  he  would  receive  any  injury,  even  though 
he  intended  by  a  single  blow  to  make  applicable  to  the  assaulted 
person  the  phrase  hors  de  combat.^ 

Accidental  death  by  drowning  is  caused  indirectly  by  disease 
within  the  meaning  of  an  exception  to  a  policy  against  death  caused 
directly  or  indirectly  by  disease,  if  drowning  ensues  upon  a  fall 
into  the  water  which  is  caused  by  disease.'' 

§  2867.  Locomotive  engineer  may  be  protected  by  general  ticket 
covering  accidents  to  travelers:  construction:  intent  of  parties. — If 
insurer  issues  a  ticket  to  a  locomotive  engineer  with  notice  and 
knowledge  of  the  capacity  in  which  the  assured  is  acting,  and  the 
ticket  is  a  general  one,  as  contradistinguished  from  a  mere  pas- 
senger or  traveling  ticket,  sold  at  a  higher  price  than  the  latter  and 
designed  to  include  more  than  the  ordinary  risk  incurred  by  a 
jiassenger  or  traveler,  the  insurer  will  be  liable  where  assured  is 
accidentally  killed  in  his  employment  while  running  trains,  even 
though  it  is  stipulated  for  liability  "for  death  or  accident  while 
traveling  by  public  or  private  conveyance  provided  for  the  trans- 
portation of  passengers."  The  reasonable  inference  is,  that  assured 
is  piT)tectcd  against  accidents  without  regard  to  the  capacity  in 
which  he  was  acting,  and  were  the  construction  doubtful,  assured 
lunst  be  favored,  since  the  notice  to  and  knowledge  of  insurer  justi- 
tios  the  presumption  that  insured  received  the  impression  that  the 
contract  protected  him  while  acting  in  the  capacity  of  engineer, 
and  that  assurer  intended  such  protection.  In  this  ca«e  the  evi- 
dence showed  that  the  company  sold  two  classes  of  tickets,  one 
known  as  the  traveler's  risk  and  the  other  as  general  accident,  the 
latter   being   higher   priced.^      Although   this   decision    has   been 

iHutton    V.    States   Accident   Ins.  L.R.A.   209,  47    Am.    St.   Rep.   638, 

Co.  267  111.  267,  L.R.A.1915E,  r27n,  28  S.  W.  877. 

108   X.   E.   2f)(i,   45   Ins.   L.   .J.   754.  ^  Manufacturers'   Accident  Indeni- 

ConsUlerinq  Fidelity  &  Casualty  Co.  nity  Co.  v.  Dorpau,  58  Fed.  945,  7 

„f  \    Y.  V.  Staccv's  Ex'rs.  143  Fed.  C.   C.  A.  581,  16  U.   S.  App.  290, 

271,  74  C.  C.  A.  409,  5  L.R.A.(N.S.)  22  L.R.A.  620. 

657.  6  Ann.  Cas.  995;  Taliaferro  v.  On  lial)ility  for  death  by  drowninp:. 

Travelers'  Protective  Assoc.  70  Fed.  see  note  in  42  L.R.A.(N.S.)   140. 

;i68,  25   C.   C.   A.   494.     Exp}ainin<j  '  Brown    v.    Railway    Passengers' 

I^rudcntial    Casualty    Co.    v.    Cuny,  Assur.  Co.  45  Mo.  221. 

10  Ala.  App.  642,  65  So.  852.     Dis-  On  scope  and  construction  of  pro- 

tinguinhinf/     Lovelace     v.     Travelers'  vision  for  indemnity  in  case  of  injury 

Protective   Assoc.   126   Mo.    104,    30  while  ridinjj  in  or  on  a  public  con- 
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criticised,*  aiul  inuloubledly  correctly  so,  upon  the  facts  before  the 
court,  having  in  view  the  terms  of  the  contract,  still  it  has  also  been 
cited  in  a  South  Dakota  case  where  insured  was  classitied  in  the 
policy  as  "a  cattle  dealer  or  broker  visiting  yards  by  occupation" 
and  it  was  held  that  the  clause  excnipting  insurer  from  liability 
for  accident,  inj\iries  or  death  while  assured  was  in  any  part  of  a 
moving  conveyance  using  steam,  etc.,  *'not  provided  for  occupation 
by  passengers"  did  not  apply,  so  as  to  enable  assurer  to  avoid  lia- 
bility for  injuries  sustained  by  insured  while  performing  neces- 
sary acts  embraced  in  a  classiiied  occupation.  In  this  case,  how- 
ever, the  rate  of  insurance  was  based  upon  the  nature  of  assured's 
business.*  The  principal  case  also  differs  by  reason  of  the  character 
of  the  ticket  from  one  Avhere  the  a.ssured,  having  before  him  the 
plain  and  unambiguous  language  of  the  contract,  attempts  to  re- 
cover, as  was  done  in  an  Indiana  case,  on  the  ground  that  he  sup- 
posed from  the  representations  of  the  agent,  Avhich  were  not  binding 
upon  the  insurer,  that  the  ticket  would  cover  all  classes  of  accidents, 
when  in  fact  it  neither  purported  to  and  clearly  did  not  cover  all 
accidents,  and  the  assured  was  held  bound  by  the  actual  contract 
made,  which  was  "only  against  the  hazard  of  travel  as  a  passenger 
on  a  public  conveyance  provided  by  a  common  carrier,"  and  the 
assured's  railroad  travels  having  been  completed,  he  came  to  his 
death  by  falling  from  the  hayloft  of  a  barn.^ 

§  2868.  Against  accidental  injuries  which  shall  not  be  fatal: 
computation  of  time:  construction. — If  a  policy  provides  insurance 
against  loss  of  life  from  accidental  injuries  occasioning  death  with- 
in ninety  days  from  the  happening  of  the  accident,  and  also  an- 
other sum  a  Aveek  not  exceeding  a  designated  number  of  weeks  for 
single  personal  injuries  which  shall  not  be  fatal,  assured  may  recover 
the  weekly  indemnity  when  the  accident  is  hot  fatal  within  ninety 

veyance,  see  notes  in  37  L.R.A.(N.S.)  enoe  to  which  it  was  entered  into." 

G18;  L.R.A.1915C,  456.  And  see  c.  VIII.  herein.     This  last 

*  In  7  Am.  L.  Rev.  604.     See  in  ease   is   commented   upon   as   to   the 

this  connection,  Northrup  v.  Railway  decision  itself  under  the  facts  in   7 

Passengers  Assur.  Co.  2  Lans.  (N.Y.)  Am.  L.  Rev.   G05.     And  see  Ripley 

166,  rev'd  43  N.  Y.  516,  3  Am.  Rep.  v.  Railway  Passengers'  Assur.  Co.  16 

724,  where  it  was  declared  that  "the  Wall.  (83  U.  S.)  336,  21  L.  ed.  469, 

policy   must   be   construed   so   as   to  aff'g  Fed.  Cas.  No.  11,854,  2  Big.  L. 

carry  into  effect  the  intention  of  the  &  A.  Cas.  738.    Both  these  eases  are 

parties,  so  far  as  such  intention  can  noted   under  the  next  two   sections, 
be    determined    from    the    language        *  Richards  v.  Travelers  Ins.  Co.  18 

used  construed  in  the  light  of  well-  S.  Dak.  287,  27  L.R.A.  285,  100  N. 

known  extrinsic  facts,  which  must  be  W.  428,  33  Ins.  L.  J.  880,  884.     See 

presumed  to  have  been  known  to  the  §  2622  herein. 

contracting   parties    at   the    time   of       ^  Fidelity  &  Casualty  Co.  v.  Teter, 

making  the  contract,  and  in  refer-  136  Ind.  672,  36  N.  E.  283. 
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days,  even  tlionnh  assured  subsequently  dies  therefrom,  and  the 
pohcy  will  be  construed  to  mean,  as  expressed,  ninety  days  from 
the  accident,  and  not  ninety  days  from  the  termination  of  the 
pohcy.' 

§  2869.  Accident  to  employee  in  performance  of  services  or  while 
doing  acts  incident  to  employment. — An  accident  happening  to  an 
employee  in  the  performance  of  his  duties  as  such,  or  in  doing  an 
act  incident,  necessary,  or  indispensable  to  the  employment  or  ser^■- 
lee  in  "which  he  is  engaged  which  is  fairly  attributaljle  to  and  would 
not  have  ha])pened  but  for  such  service,  and  is  traceable  to  no  foi- 
eign  cause,  is  within  the  protection  of  an  insurance  against  acci- 
dents to  employees  "while  in  the  discharge  of  duty  in  the  service" 
of  the  employer.  But  such  accident  must  not  have  happened  from 
any  cause  foreign  to  the  usual  or  unusual  operation  or  conduct  of 
the  business  of  the  employer.  Thus  such  an  insurance  covers  an 
accidental  death  of  an  employee  of  a  railroad  company  caused 
by  the  cars  while  the  employee  was  crossing  the  track  on  his  way 
honje  from  his  day's  work,  and  happening  a  short  time  after  he  had 
quit  work.*  So  where,  in  the  absence  of  a  brakeman,  a  locomotive 
engineer,  deeming  it  necessary  to  be  done,  attempts  to  reach  a  cer- 
tain car  to  put  on  brakes,  but  slips  and  falls,  it  is  an  unforeseen,  un- 
expected result  attending  the  performance  of  a  usual  and  necessary 
act,  and  therefore  an  accident  and  not  a  case  of  voluntary  exposure 
to  unnecessary  danger.^ 

§  2870.  Occupation  of  insured:  loss  of  time:  change  of  occupa- 
tion.— The  word  "occupation"  has  reference  1o  the  principal  or  reg- 
ular business  of  a  man's  life  or  that  to  Avhich  he  devotes  his  time 
and  attention,  such  as  trade,  profession,  or  other  vocation  or  call- 
ing.^°    So  it  is  declared  that:    "Occupation  is  a  very  comprehensive 

7  Porrv  v.  Provident  Life  &  Invest-  houses  or  stables  for  (he  enlar{?ement 

merit  Co.  103  Mass.  242,  s.  c.  99  Mass.  or  bettor  accommodalion  of  the  busi- 

162.  ness  was  not  an  operation  connected 

*  Kennev  V.  P>al(imore  &  Ohio  Em-  with  the  business  within  the  policy, 

plovoes'  Relief  Assoc.  35  W.  Va.  385,  see   Peojjle's   Ice   Co.   v.   Emplovei-s' 

14  S.   E.  8.  15  L.R.A.  142,  21   Ins.  Liability  Assur.  Corp.  161  Mass.122, 

L.  J.  176.    But  see  Hull  v.  E(|uitable  36  N.  E.  754. 

Accident    Assur.    41    Minn.    231,    42  As  to  employer's  liabiHty  risks,  see 

N.   W.  936.     Wliere  employer's  lia-  §§  2800  et  se(|.  herein, 

bility  for  personal  injuries  caused  by  ^  Providence    Life    Ins.    &    Tnvest- 

the  fall  of  an  ice-house  iii  the  jirocess  ment  Co.  v.  Martin,  32  Md.  310. 

of  construction  not  in  the  season  of  ^°  Union    Mutual    Accident    Assoc. 

cutting    ice    is    held    not    within    the  v.  Frohard,  134  111.  228,  23  Am.  Si. 

policy,  and  where  evidence  of  a  cus-  Rep.  664,  10   L.R.A.   383,  25  X.   E. 

tom  for  people  in  (he  ice  business  to  642. 

erect  (heir  own  ice-houses  was  held  As  (o  prohil)ited  occupations;  con- 
immaterial,  and  wiicre  it  was  also  de-  ditions  voidinj;  (lie  j)olicy,  see  ^;^  2236 
clarcd  that  the  erection  of  new  ice-  e(  seq.  herein. 
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torin.  It  compav^sc?  the  iiu-ulcntal  as  well  as  the  main  requirements 
of  one's  vocation,  calling,  business.  It  is  delined  by  lexicographers 
to  be  'that  which  occupies  or  engages  the  time  and  attention;  the 
principle  business  of  one's  lil'e;  vocation;  employment;  calling; 
trade.'  "  ^^  It  is,  therefore,  a  reasonable  conclusion  that  a  change 
of  occupation  means  a  substitution  of  one  business  or  vocation  for 
another  as  that  pursued  or  intended  to  be  pursued  as  one's  usual 
business  or  vocation ;  it  does  not  mean  a  casual  or  incidental  resort 
to  other  activities,  engaged  in  temporarily  for  diversion,  recreation, 
or  exercise,  such  as  are  incidentally  resorted  to  by,  or  connected 
with  men's  activities  in  all  occupations.  In  addition  the  facts  may 
resolve  themselves  into  an  issue  whether  or  not  the  act  done  was 
casual,  or  so  habitual  as  to  constitute  a  distinct,  regular  occupation, 
trade  or  other  vocation, ^^ 

Again,  the  character  of  a.ssured's  occupation  as  stated  or  classified 
in  the  contract  may  be  such  as  to  necessarily  embrace  occasional 
physical  activities  not  strictly  within  the  letter  thereof,  or  there 
may  be  an  unforeseen  necessity  or  emergency,  or  dangers  essential- 
ly incident  to  assured's  whole  business  comprised  in  his  stated 
occupation  so  that  the  effect  of  a  strict  construction  of  the  policy 
terms  according  to  the  letter  thereof  in  such  case  would  be  to  pre- 
clude his  doing  isolated  acts  necessary  in  his  business.  This  is 
illustrated  by  a  Federal  decision  where  insured's  occupation  was 
described  as:  "Proprietor.  No  manual  labor,"  which  belonged  to 
the  first  class  of  risks  assumed  while  that  of  an  elevator  conductor 
was  in  the  fifth  class  in  which  the  rale  of  premium  was  higher  and 
the  policy  amount  less.  Insured  was  proprietor  of  an  extensive 
commercial  trucking  business  which  also  included  the  storage  of 
general  merchandise.  During  a  change  in  the  location  of  offices 
and  storage  plant,  and  in  order  to  aid  in  completing  the  removal 

As  to  occupation:  life  risk:  repre-        As      to      conditions      prohibiting 

sentations  and  warranties,  see  §  2074  cliange  of  occupation,  see  §§  2236  et 

herein.  ser|.  liorein. 

^^  Gotfredson  v.  German  Comnier-        On  temjiorary  pursuit  of  other  ac- 

cial  Accident  Co.  218  Fed.  582,  134  tivities  as  diange  of  occupation  witli- 

C.  C.  A.  310,  L.R.A.1915D,  312n,  45  in  nieaninj?  of  accident  insurance  pol- 

Ins.  L.  J.  525. — Warrin;j:ti)n,  C.  .T.  icy,    see    note    in    24    L.li.A.(N.S.) 

^2  Taylor    v.     Illinois     Commercial  1174;  on  appli('al)ility  of  provisions 

]\rcn's  Assoc.  84  Neb.  799,  24  L.R.A.  for  forfeiture  or  reduction  of  benefits 

(N.S.)    1174n,   122   N.   W.   41;   Got-  in  event  of  injury  while  on<=^ag:ed  in 

fredson  v.  German  Commercial  Acci-  more  hazardous  occupation,  or  varia- 

dent  Co.  218  Fed.  582,  ]34  C.  C.  A.  tions  of  that  provision  as  applied  to 

310,  L.R.A.IOISD,  312ii,  45  Ins.  L.  occasional  or  temporary  acts,  see  note 

J.  .525,  and  cases  considered  through-  in  L.R.A.1915D,  312. 
out  this  section. 
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of  effects  to  the  new  storage  place,  assured  undertook  to  operate 
the  elevator  after  closing  hours  upon  its  being  discovered  that  the 
elevator  operator  had  gone  for  the  day.  At  the  time  of  making 
his  third  trip  the  cable  broke  causing  the  car  to  fall  and  assured 
sustained  injuries  from  which  he  died.  The  actual  labor  was  done 
by  others  and  assured  did  nothing  except  to  run  the  car,  and  it  did 
not  appear  that  he  had  ever  run  it  before.  The  point  in  issue  was : 
whether  his  act  was  incident  to  the  occupation  in  which  he  was  in- 
sured or  was  he  engaged  in  the  occupation  of  an  elevator  conductor, 
so  that  the  policy  amount  should  be  reduced  accordingly,  it  being 
claimed  by  assurer  that  the  act  was  ''manual  labor"  performed  in 
another  and  distinct  occupation  and  one  more  hazardous  than  the 
one  descriljed  in  the  policy,  and  in  addition  that  it  was  but  one  of 
a  number  of  kindred  acts  which  assured  was  accustomed  to  per- 
form. "We  quote  the  following  very  pertinent  statement  by  the 
court,  per  Warrington,  C.  J. :  "It  is  not  too  much  to  say  that  the 
parties  here  possessed  the  common  knowledge  that  is  derived  from 
observation  and  experience  respecting  the  occasional  and  unex- 
pected necessities  which  exact  of  men,  whose  occupations  are  not 
regarded  as  comprising  manual  labor,  the  doing  of  an  act  wliich 
in  a  literal  sense  may  be  called  manual  labor.  It  is  hardly  con- 
ceivable that  the  policy  would  ever  have  been  written  and  received 
i^pon  any  other  understanding."  The  court  concludes  however 
that:  "We  think  the  evidence  gives  rise  to  questions  of  fact  which 
should  have  been  submitted  under  appropriate  instructions  to  the 
jury.  There  was  error  in  assuming,  as  matter  of  law,  that  the  mere 
performance  of  the  act  of  temporarily  running  the  elevator  justi- 
fied the  practical  a.^signment  of  the  assured  to  a  more  hazardous 
occupation  and  the  reduction  of  his  indemnity  accordingly.  The 
facts  and  circumstances  under  which  the  act  was  brought  about 
would  naturally  characterize  it,  and  so  open  the  case  to  legitimate 
inference  as  to  the  existence  or  not,  for  example,  of  an  unforeseen 
necossitv  or  oinergency  under  wliich  the  elevator  was  operated.  In- 
<leed.  the  ultimate  issue  of  fact  might  fairly  be  resolved  under  an 
inquiry  whctlicr  tlie  operation  of  the  elevator  by  the  assured  was 
casual  or  habitual.  If  the  former,  the  indenmitv  should  be  allowed 
as  it  wtus  written;  if  the  latter,  the  indcnniity  should  be  limited  to 
that  of  a  conductor  of  an  elevator.  The  usual  course  is  to  submit 
such  questions  to  the  jury."  Judgment  for  plaintiff  for  less  than 
tlu-  relief  demanded  was  reversed  ami  a  new  tii.d  (udoi-iMl.^^ 

"rjotfrcdsoii  V.  r,f.nnan  Coiiiiiicr-    C  C.  A.  :n(),  L.K..\.1'J1."jD,  312n,  45 
cial  Afcideiit   Co.  218  EmI.  582,  134    Ins.  L.  J.  525. 
Jovcc  Ins.  Vol.  v.— 312.         4077 
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^^'hen  the  cla^il'K'atioii  oi'  hazai'ds  made  in  the  by-laws  of  an 
accident  association  is  predicated  only  upon  occupations,  and  not 
in  respect  to  ads,  the  case  is  not  different  from  what  it  would  be  if 
the  word  ''act"  were  not  found  in  the  contract.^*  The  assurer  i«; 
bound  by  the  classilicalion  as  to  the  character  of  the  occupation 
made  by  it  or  its  general  authorized  agent,"  and  the  classification 
may  not  be  made  after  the  injury.^*  Nor  can  the  classification  of 
risks  be  changed  and  the  amount  recoverable  be  reduced  after  the 
policy  is  issued  where  there  is  no  sti})ulation  so  permitting  in  the 
policy.^' 

The  fact  that  the  occupation  of  "pointer"  is  not  classified  among 
the  risks  does  not  show  that  it  is  not  insurable."  So  the  classifica- 
tion does  not  preclude  acts  or  duties  which  are  incident  to  the 
occupation  designated  and  in  which  men  in  all  walks  of  life  are 
likely  to  engage,  as  where  a  ''merchant  while  hunting  sustains  an 
accidental  injury."  "  And  a  person  insured  against  accidents  as 
a  barber,  and  restaurant  keeper  is  not,  while  engaged  in  hunting- 
rabbits  merely  as  an  incident  of  his  daily  life,  and  not  for  hire  or 
profit,  following  a  more  hazardous  employment,  within  provisions 
in  the  policy  restricting  the  liability  of  the  insurer.^"  So  the  fact 
that  one  is  insured  as  an  "auctioneer"  does  not  preclude  his  hunt- 
ing. Such  act  is  not  so  extraordinary  as  to  excite  attention  as  a 
departure  from  what  an  individual  may  be  expected  to  do.^  And 
where  the  contract  provided  that  if  insured,  a  drug  clerk,  was  iil- 
jured  while  doing  or  performing,  temporarily  or  otherwise,  any 
act  pertaining  to  any  more  dangerous  hazard  or  exposure  the  lia- 

1*  Union    Mutual   Accident   Assoc.  N.  E.  491,  35  Ins.  L.  J.  451.    See  §§ 

V.  Frohard,  134  111.  228,  10  L.R.A.  350  et  seq.,  377  et  seq.  herein. 
383,  23  Am.  St.  Rep.  664,  25  N.  E.        "  Wilson  v.  Northwestern  Mutual 

642.     See  also  Berliner  v.  Travelers  Accident    Assur.    53    Minn.    470,    55 

Ins.  Co.  121  Cal.  458,  41  L.R.A.  467,  N.  W.  626. 

66   Am.    St.   Rep.   49,  53   Pac.   918,        ^^  Union    Mutual    Accident    Assoc. 

noted  and  applied,  post,  under  this  v.  Frohard,  134  111.  228,  23  Am.  St. 

section.  Rep.   664,  10  L.R.A.  383,  25  N.  E. 

^^  New  York  Accident  Ins.  Co.  v.  642. 
Clavton,  8  U.   S.   C.   C.   A.  213,  19        20  ^^ildev    Casualty    Co.    v.    Shep- 

U.  S.  App.  304,  59  Fed.  559,  follow-  pard,  61  Kan.  351,  47  L.R.A.  650, 

ing  Pacific  Mutual  Life  Ins.   Co.  v.  59  Pac.  651. 

Snowden,  7  U.  S.  C,  C.  A.  264,  58        On  what  amounts  to  a  breach  of 

Fed.      342;      Mutual      Benefit      Life  warrant.y  as  to  Imsiness,  profession, 

Ins.  Co.  v.  Robison,  22  L.R.A.  325,  or   occupation   of   the   insured   in    a 

7  U.   S.  C.   C.  A.  444.  58  Fed.  723.  policv  of  life  or  accident  insurance, 

i«  Bushaw  V.  Women's  ^Mutual  Ins.  see  note  in  L.R.A.1916F,  1030. 
&  Accident  Co.  55  Hun,  607,  8  N.  Y.        ^  Star  Accident   Co.   v.   Sibley,  57 

Supp.  423.  111.    App.    315,    320,    27    Chic.    Leg. 

1'^  Morse     v.     Fraternal     Accident  News,  204,  per  Waterman,  P.  J. 
Assoc,  of  America,  190  Mass.  417,  77 
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bility  under  the  policy  should  be  limited  to  a  certciin  amount,  and 
under  a  classification  of  hazards  was  that  of  hunter,  professional  or 
amateur,  but  it  was  not  claimed  that  insured  had  changed  his 
occupation  from  that  of  clerk  to  an  amateur  hunter,  but  it  was 
claimed  that  at  the  time  of  his  injuiy  he  was  performing  an  act 
pertaining  to  the  more  dangerous  hazard  of  a  hunter,  and  as  a  fact 
he  was  engaged  in  hunting  as  a  mere  recreation,  and  while  row^ing 
a  boat  in  which  his  companions  were  shooting  ducks,  he  was  shot 
by  the  discharge  of  gun  caused  by  a  dog  jumping  from  the  boat 
to  retrieve  a  duck,  and  died  from  the  injury  it  was  held  that  the 
accident  occurred  while  insured  was  engaged  in  hunting  and  that 
insurer  was  only  liable  for  the  limited  liability  amount.^  Again, 
occupation  of  an  assured  is  not  changed,  from  that  of  a  merchant 
to  that  of  a  hunter  by  the  fact  that  he,  on  a  single  occasion,  en- 
gaged in  the  act  of  hunting  as  a  recreation,  and  while  so  engaged, 
he  accidentally  shot  and  killed  himself.  Accordingly,  insurer  is 
not  exonerated  from  paying  the  policy  amount  payable  on  tho 
death  of  a  merchant,  although  it  is  stipulated:  "that  any  member 
receiving  an  injury  while  engaged,  temporarily  or  otherwise,  in 
another  occupation  more  hazardous  than  the  one  in  which  he  was 
engaged  when  insured,  he  or  his  beneficiary  shall  be  entitled  to 
receive  only  such  indemnity  as  provided  for  in  the  class  or  occu- 
pation he  is  engaged  in  at  the  time  of  the  injury."  ^  A  person  in- 
sured as  proprietor  of  a  factory,  and  office  duty,  under  a  policy  stip- 
ulating for  payment  of  a  certain  weekly  sum  for  loss  of  time  from 
bodily  injuries  effected  through  external,  etc.,  means,  is  not  engaged 
in  an  occupation  or  exposure  "classed  as  more  hazardous"  when  in- 
cidentally riding  a  bicycle  for  recreation  at  the  time  he  was  in- 
jured by  a  fall,  where  a  manual  of  the  association  shows  only  a 
classification  of  occupations  in  connection  with  an  explanation  to 
the  effect  that  merely  riding  a  bicycle  occasionally  for  pleasure  is 
not  an  occupation.'*  80  the  use  of  a  buzz  saw  by  a  bank  cashier 
insured  against  accidents  by  a  policy  providing  that  it  shall  be  void 
as  to  all  accidents  occurring  while  he  is  engaged  in  any  profession,^ 
employment,  or  exposure  not  rated  a  preferred  occupation,  will  not 
prevent  recovery  from  an  accident  caused  by  his  slip])ing  and 
falling  against  the  saw  after  he  has  ceased  to  use  it.*    But  operating 

*  Green  v.   National   Casualty   Co.  tion ;  temporarv  increase  of  risk,  see 

87  Wash.  2.37,  151  Pac.  509,  46  Ins.  §§  2239,  2240  "licrein.     See  also  de- 

L.  J.  758.  cisions  under  iJS  2'2'.i6  et  seq.  herein, 

'  Union  Mutual  Accident  Assoc,  v.  as  to  prohibited  occu])ations,  eic. 
Frohard,"  1.34  III.  228,  10  L.K.A.  38.3,        *  Conistock   v.    Fraternal    Accident 

23  Am.  St.  Kep.  004.  25  N.  F.  042.  Assoc,  of  America,  IKi  Wis.  ."{82,  93 

As  to  conditions  vr)idin{j  the  policy  N.  W.  22,  .32  Ins.  L.  .J.  240. 
and    temporary    violation    of    condi-        *IIess   v.  Preferred  Masonic  Mu- 

4979 


S  AS?!)  .lOYCli:  ON  JXSLKANCE 

a  liu/.z  >aw  for  aiiuisciiu'iii  i-  not  an  (H-cupalioii  incidiMii  (o  (liat  of 
a  ■retired  ocutlt'inaii."  ^  Disability  as  a  ''leallicr  culkT  ami  mer- 
eliaiit"  imist  ((tvcr  l)()tli  classes  to  warrant  imlenmity.''^  One  is  not 
a  urocer  "delivering  g(X)ds  by  occupation"'  whore  he  only  occasion- 
ally deliver.-  goods.*  And  where  tlie  policy  classilies  the  risk  of 
tending  stock  in  .transit  as  extra-hazardous  the  act  of  untying  a  bull 
in  a  stock  car  before  it  was  unloaded,  constitutes  a  more  hazai'dous 
otcui)at.ion  than  that  of  "stock  dealer,  not  working  nor  tending  in 
transit."  classed  in  the  policy  as  a  preferred  risk,  since  cattle  are 
"in  transit'"  until  they  are  unloaded  after  transportation  in  cars 
by  rail.^  Again,  since  a  condit"ion  exempting  the  insurer  from  lia- 
bility if  the  insured  is  injured  in  any  occupation  or  exposure, 
cUissed  by  the  company  as  mo;-e  hazardous,  does  not.  apply  to  in- 
dividual acts,  but  only  to  eni[)loyiuents,  the  fact  that  the  insured 
was  injured  while  riding  on  the  locomotive  of  a  passenger  train, 
though  that  position  is  more  dangerous  than  any  involved  in  his 
regular  occupation,  does  not  relieve  the  insurer  from  liability.^" 
The  assurer  is  liable  under  a  general  accident  policy  for  the  acci- 
dental death  of  assured  while  acting  as  brakeman,  even  though  he 
had  stated  his  occupation  to  be  that  of  s\A'itchman,  where  the  con- 
tract does  not  limit  him  to  tlie  exercise  of  the  occupation  of  switch- 
man, and  does  not  exempt  him  from  liability  for  accidents  from 
causes  not  connected  with  such  occupation."  But  where  the  duties 
and  hazards  of  a  "district  yard  l»rakeman"  and  "railway  freight 
brakeman"  are  substantially  the  same,  a  condition  voiding  the  pol- 
icy if  insured  .-hould  be  killed  while  pui-suing  the  duties  of  the  latter 
occupation  will  be  enforced.-'^  A  •'brick  mason"  includes,  as  a  part 
of  the  trade,  that  of  a  "pointer"  up  of  walls. ^^  Buying  horses  is 
not  inconsistent  with  the  business  of  an  "auctioneer,"  or  a  trip  west 
for  that  purpose,  nor  does  it  show  a  change  of  occupation.**  If  a 
person  engaged  as  a  clerk  in  a  city,  and  insured  against  accident  as 
such,  has  his  home  upon  a  farm,  where  he  spends  three  nights  and 

tual  Accident  Assoc.  112  Mich.  190,  *°  Berliner   v.    Travelers'    Ins.    Co. 

40  L.R.A.  444,  70  N.  W.  400.  121  Cal.  458,  41  L.R.A.  467,  60  Am. 

6  Ki.app  V.  Preferred  :\rutual  Ac-  St.  liep.  49,  53  Pac.  918. 

cident  Assn.  53  Hun   (N.  Y.)   84.  C  ^i  Providence  Life  Ins.  Co.  v.  Fe- 

X.    Y.    Supp.    57,    a])peal   dismissed  nell,  49  111.  180. 

without  opinion,  130  N.  Y.   035.  ^^  Snow   v.    IModern    Woodmen    of 

■^  Ford  V.  United  States  Mutual  Ac-  America,  24   Ohio   Civ.   Ct,   R.   142. 

cident   Relief   C.   148  Mass.  153,  1  See  §§  2230,  2024  herein. 

L.R.A.  700,  19  N.  E.  109.  ^^  \Yi\^on  v.  Northwestern  Mutual 

*  Hall  V.  American  ^Masonic  Acci-  Accident    Assoc.    53    Minn.    470,   55 

dent  Assoc.  80  Wis.  518,  57  N.  W.  X.  AV.  020. 

360.  ^*  Star  Accident   Ins.   Co.   v.   Sib- 

'Loesch  V.  Union  Casualty  &  Sur-  lev,  57  111.  App.  315,  320,  27  Chic, 

etv  Co.  176  Mo.  654,  75  S.  W.  021.  I.eg.  Xews,  204,  per  Waterman,  P.  J. 
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one  <lay  j^er  week,  the  farm  being  entirely  carried  on  by  others, 
hired  by  him,  he  is  not  a  farmer,  within  the  meaning  of  an  acci- 
.  dent  poHcy  classifying  the  occupation  of  farmer  as  more  hazardous 
than  that  of  clerk. ^^  And  the  occupation  of  ''farmer"  does  not 
prevent  assured  from  engaging  in  a  work  of  humanity,  such  as 
rescuing  shipwrecked  persons,  and  he  does  not  by  such  act  become 
a  wrecker. ^^  And  where  assured  changed  from  a  farmer  to  a  steam 
saw  mill  operator  where  he  was  killed  a  judgment  for  plaintiff  was 
affirmed. ^''^  So  a  "supervising  farmer"  does  not  engage  in  the  occu- 
pation of  bridgebuilder  by  merely  building  a  bridge  upon  the  farm, 
nor  does  he  become  a  pile-driver  by  carrying  large  bridge  supports 
and  driving  them  into  the  ground  with  an  axe.^*  But  one  who, 
being  insured  against  accident  as  proprietor  of  a  gristmill,  goes  to 
his  father's  farm  to  assist  temporarily  during  the  latter "s  disability 
in  overseeing  the  work  of  haying,  changes  his  employment,  and,  if 
injured  must  be  deemed  to  liave  received  his  injury  while  in  an 
occupation  other  than  that  in  whicli  he  was  insured." 

An  insurance  against  loss  of  business  time  resulting  from  bodily 
injuries  effected  through  external,  violent,  and  accidental  means 
covers  loas  of  time  by  disease,  if  it  was  proximately  caused  by  a 
bodily  injuiy  through  the  stipulated  means.^"  And  if  a  policy  pro- 
vides that  if  an  accidental  injury  creates  a  disability  the  assured 
shall  be  paid  a  certain  sum  per  week  for  tlie  immediate,  continuous, 
and  total  lo.ss  of  such  business  time  as  may  result  from  such  injury, 
he  is  entitled  to  recover  if  his  injury  is  such  that  he  loses  his  time 
in  the  business  in  which  he  was  engaged  when  insured,  though 
there  are  other  business  pursuits  from  which  the  accident  would  not 
incapacitate  him.^  So  where  by  reason  of  an  injury  insured  against, 
the  insured  actually  loses  time  from  his  business,  he  is  entitled  to 
recover  the  money  value  thereof,  although  his  salary  is  continued 

"Johnson  V.  I^)ndon  Guarantee  &  aid.    1(55   Lid.    317,   1   L.R.A.(N.S.) 

Accident  Co.  115  Mich.  86,  40  L.K.A.  422.   75  X.  E.  262. 
440,  Cy  Am.  St.  Kep.  549,  72  N.  W.        ^  Pcnnin}?ton     v.     Pacific     Mutual 

1115.  4  Det.  L.  X.  790.  .  Lif.>  Ins.  Co.  85  Iowa.  468,  39  Am. 

"  Tucker   v. .  Mutual   Benefit   Life  St.  Rep.  300,  52  X.  W.  482.     It'  one 

Co.  (»f  Hartford,  5((  Hun  (N.  Y.)  50,  is  insured  as  "superintendent''  of  a 

4  X.  Y.  Supp.  505.  railway,  and  insui-er  has  kno\vk'djj:i' 

^'  Hanlister  v.   Supreme  Order  of  that  his  duties  recjuire  liim  to  get  on 

.Nfan-ied   Men's  League   of  America,  and    off    trains    in    motion,    and    the 

118  Mo.  App.  079.  96  S.  W.  316.  evidence  shows  the  fact,  the  condition 

^*  Xational  Accident  Soe.  v.  Taylor,  thies  not  apply,  and  the  company  is 

42  III.  App.  97.  liahle  for  death  sustained  while  get- 

"  Estahrook  v.  Union  Casualty  &  ting  on  a  train  in  motion:  Accident 

Surety   ('i>.   74  Vt.  473,  iVS  Am.   St.  Ins.  Co.  of  Xorth  Amenca  v.  McFee 

Hep.  'OK!.   52   Atl.   1048.  (.Mont.  L.  Rep.)  7  g.  B.  255. 

^°  Aetna  Life  Ins.  Co.  v.  Fitzger- 
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(lurin.o;  bis  disability,  wbeii.  luuler  tbe  i)()bcy,  bo  bas  a  ri.L^bt,  to  be 
indemnirtcd  against  the  loss  of  the  money  vahie  of  his  time  during 
disability  arisinu-  from  accident.'^  lUit  under  a  policy  inpurin.o; 
against  loss  of  time  from  bodily  injuries  elTeeted  throu.ub  external, 
violent,  and  accidental  means,  which  shall  disable  the  insured  from 
engaging  in  any  productive  occupation,  no  recovery  can  be  had 
for  hernia  resulting  from  accident  where  there  is  no  external  in- 
jury, disability,  or  loss  of  time.' 

§  2870a.  Same  subject:  limitation  of  liability. — Where  a  hard- 
ware merchant  insured  in  an  accident  association,  was  accidentally 
killed  while  hunting,  for  recreation,  his  widow,  the  beneficiary 
named  in  his  policy,  is  not  prevented  from  recovering  the  full 
amount  of  insurance  by  reason  of  a  l^y-law  of  the  association  and  a 
clause  in  the  policy  to  the  ell'cct  that  when  any  member  is  fatally 
injured  while  engaged  temporarily  in  any  act  or  occupation  more 
hazardous  than  the  one  in  which  he  was  accepted,  the  amount  to  be 
]iaid  shall  be  equal  to  the  rate  of  the  occupation  in  which  he  was 
engaged  when  receiving  the  injury,  although  the  amount  to  be 
]jaid  in  the  ca^e  of  a  hunter  is  less,  according  to  the  by-laws,  than 
in  the  case  of  a  hardware  merchant.^  It  is  also  error  to  assume  as 
a  matter  of  law  that  the  mere  act  of  temporary  running  of  an 
elevator  is  a  more  hazardous  occupation  than  that  of  insured  as 
described  in  the  policy,  and  that,  therefore,  the  amount  of  recovery 
for  injury  or  death  should  be  reduced  to  the  sum  provided  in  the 
policy  for  such  hazardous  occupation.^  And  a  provision  in  an  acci- 
dent policy  that,  in  case  of  loss  of  life,  limb,  sight,  or  time  from 
hernia,  one  tenth  of  the  benefits  otherwise  provided  will  be  paid, 
applies  to  loss  of  time  from  hernia  caused  by  the  accident  upon 
which  the  claim  is  founded,  and  is  not  limited  to  cases  where  the 
loss  of  time  is  caused  by  an  existing  hernia.^    So  under  an  accident 

2  Globe  Accident  Insurance  Co.  v.  cupation  or  variations  of  tliat  provi- 
IlelAvig,  13  Ind.  App.  539,  55  Am.  sion  as  applied  to  occasional  or  tem- 
St.  Hep.  247,  41  N.  E.  976.  porary  acts,  see  note  in  L.R.A.1915D, 

3  Aetna  Life  Ins.  Co.  v.  Lasseter,  312. 

153  Ala.  630,  15  L.R.A.(N.S.)   252,        ^  Qotfredson  v.   German   Commer- 
45  So.  166.  <^ial  Accident  Co.  L.R.A.1915D,  312, 

On  the  liability  of  an  insurer  where  218  Fed.  582,  134  C.  C.  A.  310,  45 
hernia  results  from  an  accident  occur-    Ins.  L.  J.  525. 

ring  after  the  issuance  of  the  policy,        ^  Kelsey    v.    Continental    Casualty 
seenotein8L.R.A.(N.S.)  1014.       '      Co.  131  Iowa,  207,  8  L.R.A.(N.S.) 

*  Union  Mutual  Accident  Assoc,  v.    1014n,   108   N.    W.    221. 
Frohard,  1.34  111.  228,  10  L.R.A.  383,        On   applicability   of  provisions  in 
23  Am.  St.  Rep.  664,  25  N.  E.  642.   accident  policy  exempting  insurer  or 

On  provision  for  forfeiture  or  re-  limiting  its  liability  for  disabibty 
duction  of  benefits  in  event  of  injury  arising  from  a  specified  condition 
while  engaged  in  more  hazardous  oc-  when  such  condition  is  itself  the  re- 
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policy  diminishing  the  indemnity  if  assured  sustains  injury  ''after 
having  changed  his  occupation  to  one  classed  by  the  company  as 
more  hazardous"  than  that  stated  in  the  contract,  "or  while  doing 
any  act  or  thing  pertaining  to  any  occupation  so  classed,"  a  change 
in  occupation  from  "receiving  clerk,  office  duties  only"  to  "fore- 
man," classed  as  more  hazardous,  or  the  doing  of  "any  act  or  thing 
pertaining  to  the  occupation  so  classed,"  is  not  shown  by  proof 
that  assured,  who  remained  in,  and  performed  the  duties  of,  his 
occupation  as  receiving  clerk,  was  accidentally  killed  while  tempo- 
rarily directing  other  men  in  the  performance  of  their  duties  to 
his  employerJ  And  under  a  policy  insuring  against  injury  by 
accident,  and  agreeing  to  pay  insured  a  specified  sum,  except  that 
if  injured  while  engaged  in  an  occupation  classified  by  the  asso- 
ciation as  more  hazardous  than  that  he  had  given,  his  insurance 
and  weekly  indemnity  shall  be  so  much  only  as  the  premium  paid 
by  him  will  purchase  at  the  rate  fixed  for  such  increased  hazard, 
the  insurer  cannot,  by  subsequent  legislation,  cut  down  the  amount 
which  the  insured  is  entitled  to  recover,  though  injured  while 
engaged  in  a  different  occupation  than  that  in  which  he  was  en- 
gaged when  insured,  if  the  two  occupations  were  at  the  issuing  of 
the  policy  in  the  same  classification.^  But  where  the  risk  is  taken 
as  a  logging  contractor  the  recovery  will  be  limited  to  the  amount 
payable  to  the  risk  of  logger  where  insured  is  injured  while  work- 
ing at  the  latter  occupation.^ 

An  offer  by  an  insurance  company  of  a  sum  smaller  than  that 
claimed  by  the  insured,  and  an  averment  of  the  same  in  the  answer 
of  the  insurance  company,  waive  the  defense  that  the  insured  is 
not  entitled  to  anything  because  the  injury  resulted  from  exposure 
to  unnecessary  danger.^" 

§  2871.  Accident  while  boarding  moving  conveyance:  commenc- 
ing or  continuing  travel:  traveling:  "passenger." — Assured  may  be 
so  far  justified  in  attempting  to  board  a  slowly  moving  train,  on 
which  he  desires  to  leave  on  a  journey  or  to  continue  one,  as  to  be  en- 
titled to  recover  for  an  accidental  injury  sustained  while  so  domg, 
for  a  passenger  must  get  into  the  conveyance.  Such  act  is  a  neces- 
sary one,  if  the  injury  cannot  be  disconnected  with  an  act  im- 

sult   of  an   arc'ident  occurring  after  *  Morse     v.     Fraternal     Accident 

the  issuance  of  the  policy,  see  notes  in  Assoc,   of   America,   190   Mass.   417, 

8  L.R.A.(N.S.)    1014;   L.R.A.IOIGB,  112  Am.  St.  Rep.  337,  77  N.  E.  491. 

<i21.  9Hothell  V.  National  Casualty  Co. 

'  Redmond  v.  United  States  Healtli  59  Wash.  209,  109  Pac.  590. 

&  Accident  Ins.  Co.  90  Neh.  744,  148  1°  Wilder    Casualty    Co.    v.    Shep- 

N.  W.  913.     See  §  380c,  also  §§  350  i)ar(l,   01   Kan.   351,' 47  L.R.A.   050, 

et  .se(|.  herein.  59  Pac,  G51. 
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mcdialely  comnH'ted  with  lieini;-  a  traveler  by  that  conveyance. ^^ 
and  if  assured  sii.-iains  an  aeeidental  injury  while  attempting-  tn 
hoard  a  puhlic  conveyance,  such  as  an  onniibns,  while  it  is  movinu. 
the  injury  is  sustained  while  traveling. ^^  Liability  for  accidents 
occasioned  by  such  acts  may,  however,  a.s  in  other  matters,  lie 
(excluded  by  the  terms  of  the  policy."  If  a  policy  clearly  provides 
insurance  against  accidental  death  in  those  cases  only  where  the 
injuries  resulting  in  death  ''occur  while  riding  as  a  pa.ssenger  in  a 
place  regularly  provided  for  the  transportation  of  passengers"  with- 
in specilied  and  other  public  conveyances  including  a  surface  car. 
"provided  by  a  common  carrier  for  passenger  service  only,"  ''and 
in  consequence  of  a  collision  or  other  accident  causing  actual 
material  damage  to  the  conveyance  in  which  insured  is  so  riding," 
and  also  that  death  shall  be  "effected  exclusively  by  external,  vio- 
lent and  accidental  means,"  such  provisions  must  be  so  construed 
as  to  preclude  recovery  where  insured  was  killed  before  he  had 
become  a  passenger,  and  while  he  was  attempting  to  board  a  street 
car,^* 

If  one  alights  from  a  railroad  train  at  a  station,  from  which  by 
another  train  he  intends  to  continue  his  journey,  and  is  injured  by 
falling  while  crossing  the  platform  of  a  car  intending  to  speak  to 
the  engineer  about  a  matter  unconnected  with  his  journey  or  his 
condition  as  a  passenger,  he  is  not  at  the  time  of  the  accident  a 
]:)assenger  in  a  public  conveyance. ^^  And  an  insured  is  not  riding 
as  a  passenger  where  he  is  killed  in  a  second  attempt  to  board  a 
train  Avhich  had  started  on  time  and  on  which  he  had  been  traveling 
but  had  left  it  to  buy  a  paper  at  a  news-stand  and  had  then  waited 
on  the  platform  until  said  train  had  commenced  to  move.^® 
But  where  a  policy  for  a  specified  sum,  contains  a  condition  that 
if  "injuries  are  sustained  while  riding  as  a  passenger  in  any  pas- 
senger conveyance,  using  steam,  cable  or  electricity,  as  a  motive 
])ower,  the  amount  to  be  paid  shall  be  double  the  sum  specified,"' 

"  See  Schneider  v.  Provident  Life  "  Miller  v.  Travelers'  Ins.  Co.  39 

Ins.  Co.  24  Wis.  28,  1  Am.  Rep.  157;  Minn.  548,  40  N.   W.  839.     See  §§ 

Tooley  v.  Railway  Passenger  Assur.  2622  et  seq.  herein. 

Co.  3  Biss.   (U.  S.  C.  C.)   399,  Fed.  i*  Mitchell  v.  German   Commen-ial 

Cas.  No.  14,098,  4  Big.  L.  &  A.  Ins.  Accident   Co.   179  Mo.   App.   1,  101 

Rep.  34,  2  Ins.  L.  J.  27.  S.  W.  362,  43  Ins.  L.  J.  271. 

On    boarding    or    alighting    from  ^^  Hendricks  v.  Employers'  Liabil- 

moving  train  as  defense  under  gen-  ity  Assur.   Corp.    (U.   S.   C.   C.)    24 

oral  provisions  as  to  exposure  to  dan-  Ins.  L.  J.  09,  62  Fed.  893. 

ger,  see  note  in  10  L.R.A.(N.S.)  957.  ^^  Enable   v.    Fidelity   &   Casuahy 

"  12  So  declared  in  Champlin  v.  Trav-  Co.    of   N.   Y.   73   N.  J.   L.   320,   63 

elers'  Pa.ssenger  Ins.  Co.  6  Lans.  (N.  Atl.  92. 
y.)  71,  per  Gilbert,  J. 
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insurer  is  liable  under  such  double  indemnity  to  insured  who  is 
injured  while  attempting  to  alight  from  a  moving  street  car  using 
electricity  as  a  motive  power.  In  such  case,  the  insured  is  a  passen- 
ger until  he  has  completely  disconnected  himself  and  alighted 
from  such  car.^'^  A  recovery  has  also  been  permitted  w^here  a  per- 
son was  about  to  alight  from  a  public  conveyance  in  which  she 
had  been  riding  and  which  had  stopped  for  that  purpose  and 
while  she  was  so  alighting,  with  one  foot  upon  the  step  and  the 
other  upon  the  pavement  she  sustained  a  Potts  fracture  which  was 
an  injury  insured  against  when  effected  directly,  through  external, 
violent  and  accidental  means  while  riding  as  a  passenger,  etc.^^ 
And  recovery  may  be  had  where  an  injury  was  received  by  as- 
sured when  a  passenger  on  a  street  car,  even  though  he  had  prior 
thereto  injured  his  arm  while  driving. ^^ 

If  the  policy  requires  a  person  to  be  at  lea.st  on  the  steps  of  a  car, 
and  while  a  car  is  standing  for  passengers  to  alight  or  enter,  and 
insured  attempts  to  board  such  car  he  is  a  passenger.^^*  So  one  is 
a  passenger  "in  or  on  a  public  conveyance  provided  by  a  common 
carrier  for  passenger  service"  where  he  pays  his  fare,  boai-ds  a  sub- 
way train,  alights  at  a  station  from  a  local  to  take  an  express,  and 
while  attempting  to  enter  an  express  then  standing  still,  is  forced, 
pushed,  and  jammed  so  that  half  his  body  falls  inside  the  car  and 
the  other  part  hangs  out  and  he  is  injured. ^^^ 

§  2871a.  "In,"  "in  or  on"  a  "public  conveyance:"  "passenger 
conveyance,"  etc. — A  clause  insuring  against  injuries  sustained 
while  riding  a.<  a  passenger  "in"  any  passenger  conveyance,  does 
not  include  riding  on  the  platform  thereof.^"  But  insured  is  riding 
as  a  passenger  ''in  or  on"  a  public  conveyance,  where  in  order  to 

^^  Kiug  V.  Travelers'  Ins.  Co.  101  Northrup      v.      Railway     Passen"-er 

Ga.    64,    65    Am.    St.    Rep.    288,   28  Assur.  Co.  43  N.  Y.  516,  3  Am.  Rep. 

S.  E.  661.  724.    All  cited  in  Depue  v.  travelei-s 

"  Gibson  v.  Casualtv  Co.  of  Ameri-  Ins.  Co.  (U.  S.  C.  C.)  166  Fed.  183,  38 

oa,   156   App.   Div.   144,   140  N.   Y.  Ins.  L.  J.  530,  534,  536.     See  Nation- 

Supp.    1045.  al  Life  Ins.  Co.  of  U.  S.  v.  Flemin<,^ 

19  Gordon   v.   United   States  Casu-  127  Md.  179,  96  Atl.  281  (open  plat- 

alty  Co.  —  Tenn.  — ,  54  S.  W.  98.  form   is  not   a  place  regularly   pro- 

19a  Pay  y    ^T-^tmi  Ins.  Co.  268  Mo.  vided  for  transportation   of  passen- 

373,  187  S.  W.  861.  48  Ins.  L.  J.  441.  ger  within  a  car;  insured  wtiile  stand- 

i^""  Rosenfeld  v.  Travelers  Ins.  Co.  ing  on  platform  slii)))ed  and  fell  from 

161  X.  Y.  Supp.  12,  96  Misc.  672,  48  car  in  motion:  no  recovery).     See  §§ 

Ins.  L.  J.  659.  28761),  2876c  herein. 

^''Van  Bokkelen  v.  Travelers'  Ins.        On  scope  and  construction  of  pro- 

C<i.   54   X.   Y.    Supp.   307,   34   App.  vision   for  indemnity   in   case  of  in- 

Div.    .'599.      Distinriuishinfi    Theobald  jury  while  riding  in  or  on  a  public 

V.  Railway  I'asseiiger  Assur.  Co.  26  conveyance,   see   notes   in    37   L  R  A 

.Kng.   L.   &    Eq.   4.32,   10    Excb.   44;  (N.S.)   618;  L.R.A.1915C,  456. 
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obtain  relief  from  nausea,  lie  .u'oes  to  the  platforui  of  a  rai)i(lly 
moving  train  updu  lindini;  the  door  of  the  hivatory  loeked,  and 
is  killed  either  hy  falling  or  being  thrown  therefrom,  and  the  poliey 
does  not  [)rohibit  going  or  being  on  said  platform.^  And  a  passen- 
ger does  not.  by  riding  on  a  railroad  engine  l)y  invitation  of  an 
oflicer  of  the  road,  lose  his  eliaraeter  as  a  passenger,  within  the 
meaning  of  an  accident  policy  which  doubles  the  amount  of  the 
insurance  in  case  of  injury  to  a  passenger  ''in  any  passenger  con^ 
veyance  using  steam,"  etc.^  So  under  an  insurance  against 
injuries  while  ''actually  riding  as  a  passenger  in  a  i)lace  regularly 
provided  for  the  trans]iortation  of  passengers  within  ...  a 
steamboat  or  other  })ublic  conveyance  provided  by  a  common  car- 
rier for  passenger  service  only"  insured  is  a  "passenger"  within 
said  clause  when  riding  upon  a  steamboat,  specially  chartered  by 
an  excursion  party  and  regularly  provided  for  the  transportation 
of  passengers,  by  a  steamboat  company,  which  is  a  common  carrier, 
and  which  receives  a  lump  sum  for  the  use  of  the  boat  and  for  fur- 
nishing fuel  and  managing  the  boat  by  captain,  officers  and  crew.^ 
If  a  policy  clause  provides  for  payment  of  a  certain  sum  for  a 
specified  injury  and  double  that  amount  if  such  an  injury  is  re- 
ceived while  riding  as  a  passenger  in  a  public  conveyance,  and 
assured  while  so  riding,  sustained  an  injury  so  insured  against, 
and  it  is  further  stipulated  for  payment  of  a  certain  proportionate 
amount  if  insured  carried  other  insurance,  which  he  did,  it  was 
held  that  the  agreement  was  to  pay  the  first  specified  sum  unless 
the  injury  was  sustained  while  in  a  public  conveyance,  in  which 
case  insurer  would  be  liable  for  double  said  amount  as  specified, 
and  judgment  for  plaintiff  was  accordingly  affirmed.*  So  where 
a  policy  provides  indemnity  for  "bodily  injury  caused  solely  by 
external,  violent,  or  accidental  means,"  and  that  if  the  injury  "is 
sustained  while  insured  is  in  or  on  a  passenger  elevator  or  pub- 
lic conveyance  provided  by  a  common  carrier  for  the  regular 
transportation  of  passengers"  the  "company  will  pay  for  the  period 
of  such  disability  double"  weekly  indemnity^  the  language  of  the 
policy  leaves  no  room  for  construction,  and  even  if  it  w^ere  ambig- 
uous the  rule  that  it  will  be  construed  in  favor  of  assured  wdll  apply 
and  it  is  not  necessary  in  order  to  recover,  wdiero  there  is  no  limita- 
tion to  such  effect,  and  all  the  other  conditions  involving  said  doul)lc 

1  Preferred    Accident   Ins.    Co.    v.  rev'g  121  N.  Y.  Supp.-  686,  67  Misc. 
Muir,  126  Fed.  926,  61  C.  C.  A.  456.  109. 

2  Berliner  v.  Travelers'  Ins.  Co.  121        *  Employers'  Liability  Assiir.  Corp. 
Cal.  458,  41  L.R.A.  467,  53  Pac.  918.  Ltd.  v.  Morrow,  143  Fed.  750,  74  C. 

^  Dunn  V.  New   Amsterdam  Casu-    C.  A.  40. 
alty  Co.  126  N.  Y.  Supp.  229,  141        As    to    construction;    rejection    of 
App.  Div.  478,  40  Ins.   L.  J.   395.    words,  etc.,  see  §  213  herein. 
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indemnity  are  properly  established,  that  the  accident  for  which 
said  indemnity  is  paid  shall  be  the  result  of  the  operation  or  con- 
struction of  any  of  the  conveyances  provided  by  such  common  car- 
rier.** 

.V  postal  clerk  engaged  in  the  performance  of  his  duties  while 
aiding  in  a  mail  car  is  not  a  passenger.*  And  a  railroad  paymaster 
traveling  from  station  to  station  and  stopping  between  stations  for 
the  jjurpose  of  paying  off  employees  is  not  a  "pa.«senger"'  within 
the  meaning  of  an  accident  policy  granting  double  indemnity  to 
the  insured,  if  injured  while  riding  as  a  passenger  on  a  passenger 
car.®  But  recovery  on  an  accident  policy  upon  a  person  whose  oc- 
cupation is  stated  as  ''cattle  dealer  or  broker  visiting  yards,"  the 
duties  of  which  require  him  to  ride  on  trains  of  cattle  cars  from 
place  to  place  in  the  freight  yards,  is  not  prevented  by  the  fact 
that  a  clause  in  the  policy  provides  that  it  shall  not  cover  accidents 
received  while  being  in  any  part  of  a  car  not  provided  for  occu- 
pation by  passengers.''^ 

Same  subject:  where  heneficlary  aUo  is  insured:  supplementary 
policy:  '''beneficiary  supplement:"  original  principal  sum." — 
In  a  Missouri  case  double  indemnity  Avas  provided  under  a  pol- 
icy insuring  against  death  resulting  from  injuries  sustained  while  a 
pas-senger  "in  or  on"  a  public  conveyance  provided  by  a  common 
carrier  for  passenger  service  ''(including  the  platform,  steps  or 
running  board  of  railway  or  street  railway  cars)"  and  a  supplemen- 
tary policy  was  attached  thereto  wherein  assured's  mother  was  the 
insured,  and  which  provided  against  loss  resulting  from  bodily  in- 
juries while  riding  as  a  passenger  "in"  a  railwaj''  passenger  car  or 
vessel  licensed  for  the  transportation  of  passengers,  and  she  was 
killed  while  riding  as  a  passenger  on  a  passenger  train,  while  pass- 
ing from  one  car  to  another  when  the  train  was  in  motion,  the 
platform  being  open,  not  vestibuled,  and  the  space  between  the 

**  American  Fidclitv  Co.  v.  Eeliols,  *  ]'>o<;art  v.  Standard  Life  &  Acci- 

—  Okla.  — ,  L.R.A.1916D,  1176,  155  dent  Ins.  Co.  (U.  S.  C.  C. )  187  Fed. 

Pac.  1160  (action  to  recover  for  loss  851;  Wood  v.  General  Accident  Inw. 

of  hand   by  accidental   discharge   of  Co.  160  Fed.  926,  88  C.  C.  A.  108, 

shotgun  while  insured  was  passenger  (U.  S.  C.  C.)   156  Fed.  082. 

on    regular   passenger   train;    double  ^  Travelers'  Ins.  Co.  v.  Austin,  116 

weekly  indemnity,  it',  etc.,  under  con-  Ga.  264,  59  L.R.A.  107,  94  Am.  St. 

dition  as  in  text:   judgment  for  as-  Kep.  325,  42  S.  E.  522.     See  Ward 

sured    aflfirmed.      Burford,    C,    said:  v.    Northwestern    Ac<'ident    Ins.    Co. 

"There  can   be  no  cjuestion  that  tlie  182  III.  Apj).  317   (swit«Iiman  riding 

loss  of  the  hand  was  sustained  while  on    jdatfonn,   not  a  passenger). 

Echols  was  a  passenger  in  a  public  "^  liicluu'ds    v.    Travelers'    Ins.    Co. 

conveyance    jjrovided    by    a    common  18  S.   Dak.  287,  67  L.K.A.  175,  100 

carrier  for  the  regular  transportation  X.  \V.  428. 
of  passengers"). 
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l)latfornis  boiiic;  spaiuuMl  liv  iii  unmiardt'd  hridno.  Tt  was  decided 
by  the  Court  of  A|>i)eals  thai  there  could  bo  no  recovery,  l)ut  the 
jud^uient  was  qua^lied  ou  certiorari  and  judgment  for  plaintiff  was 
rendered  in  conformity  with  the  >-!uprenic  Court  decision  and  this 
was  atiuin  ailinued,  two  judges  dissentins:;.  The  ini])ortanco  of  tliis 
t'ase  rests  upon  the  linal  determination  in  that  state  of  the  point  that 
these  two  instruments  did  not  constitute  one  policy.  After  quoting 
at  length  from  the  opinion  in  the  Court  of  Appeals  decision  the 
J^npremo  Court,  per  Graves,  J.,  says:  "This  ])ortrays  clearly  the 
views  of  the  Court  of  Appeals.  They  are:  (1)  That  the  two  con- 
tracts must  be  construed  together  to  gel  the  intent  of  the  supplemen- 
tal contract,  and  (2)  when  thus  considered  together,  the  meaning 
of  the  latter  is  that  no  recovery  can  be  had  unless  the  accident  oc- 
curred W'hile  the  deceased  Avas  'in  a  passenger  car'  and  not  while  she 
was  on  the  ])latform  therectf.  ...  It  will  be  observed  that  the 
court  of  appeals  says  that  the  supplemental  contract  was  attached 
to  the  principal  contract.  Copies  of  the  tw^o  contracts  axe  in  the 
record.  As  a  matter  of  fact  they  are  on  separate  sheets,  but  this 
much  we  can  gather  from  the  statement  of  facts  given  by  the 
learned  judge  who  wrote  the  opinion.  The  two  papers  refer  to  dif- 
ferent subjcct-mattei-s,  i.  e.,  one  to  indemnity  for  the  accidental 
injury  of  Arthur  J.  Schmohl,  and  the  other  for  indemnity  for  an 
accidental  injury  to  Anna  Schmohl.  In  the  principal  policy  the 
obligation  to  ])ay  is  from  the  insurance  company  to  Anna  Schmohl, 
whilst  in  the  latter  the' obligation  is  upon  the  part  of  the  insurance 
company  to  Arthur  J.  Schmohl.  The  contracts  are  separately 
signed,  the  main  contract  by  the  insurance  company  and  Arthur 
J.  Schmohl ;  the  'Supplement,'  as  it  is  headed  and  styled,  is  signed 
by  the  insurance  company  and  Anna  Schmohl.  In  these  regards 
the  two  instruments  are  wholly  separate  and  distinct,  creating  en- 
tirely different  obligations  and  liabilities.  The  only  things  in  com- 
mon are:  (1)  That  the  two  instruments  were  executed  at  the  same 
lime,  and  (2)  that  a  single  premium  seems  to  have  covered  both 
contracts.  AVhat  proportion  was  to  carry  the  one  or  the  other  does 
not  appear.  The  Court  of  Appeals  says:  Svhile  the  covenants  in  the 
supidementary  policy  were  independent  and  divisible,  both  policies 
Avere  parts  of  the  same  transaction,  were  supported  by  a  single  con- 
sideration, and  tuere  one  contract.  (The  italics  are  ours.)  The 
court  might  have  added  that  the  c(>venants  were  not  only  indepen- 
dent and  divisible  but  were  very  different.  The  two  contracts  do 
not  cover  the  same  subjects-matter,  and  as  a  fact  create  differcTit 
and  distinct  causes  of  action.  They  are  executed  by  diflerent  par- 
ties, and  the  holding  that  they  constituted  one  contract  for  the  pur- 
l)Ose  of  limiting  the  language  of  the  one  by  the  terms  of  the  other 
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was  error,  not  only  was  it  error  but  it  was  in  violation  of  our  rule 
in  Tral»ue  v.  Dwelling  House  Insurance  Company,'^*  wherein  wo 
bold  tbat  altbougb  tbe  two  subject-matters  of  insurance  were  in  fact 
covered  l)y  one  policy  and  one  contract,  yet  we  should  separate  the 
provisions  of  the  contract,  as  we  found  the  same  applicable  to  the 
different  subject-mattei's  of  insurance.  The  subject-matter  of  the 
two  contracts  here  are  as  distinct  as  they  were  there.  The  ruling  is 
likewise  violative  of  our  rule  in  Owings  v.  McKenzie,'*  where  we 
discuss  the  doctrine  as  to  what  is  necessary  to  make  two  instruments 
executed  at  the  same  time,  one  contract. 

"III.  The  Court  of  Appeals  concede  in  the  opinion  before  us  that 
unless  they  can  limit  the  meaning  of  the  language  used  in  the  sup- 
plemental contract  by  the  language  found  in  the  main  contract, 
then  the  words  used  in  the  sui3plemental  contract  'while  riding  as  a 
passenger  in  a  railway  passenger  car"  are  broad  enough  to  entitle  to 
recovery  for  an  accident  happening  on  the  platform  of  such  a  car. 
Holding  as  we  do  that  such  court  could  not  call  these  two  instru- 
ments one  contract  for  the  purpose  of  limiting  the  meaning  of  this 
language  in  the  contract  sued  on  in  this  ca.se.  it  follows  that  by  their 
own  concession  the  opinion  is  wrong.  Their  holding  is  predicated 
solely  on  the  ground  that  they  could  give  this  language  a  limited 
meaning  by  reading  it  in*connection  with  the- other  contract.  Stand- 
ing alone  they  say  the  plaintiff  is  entitled  to  recovery  and  on  that 
proposition  cite  and  discuss  the  cases.  If  they  entrench  upon  tlie 
decisions  of  this  court  in  holding  the  two  instruments  to  be  one  con- 
tract, as  we  hold,  it  necessarily  follows  that  their  judgment  should 
be  quashed  and  it  is  so  ordered."  * 

''»121  :Mo.  75,  23  L.R.A.  710,  42  the  rights  of  the  parties,  we  cannot 

Am.  St.  Hep.  523,  25  S.  W.  848.  look  to  tlie  terms  of  the  policy,  nor 

'^133  ^lo.  323,  40  L.K.A.  154,  33  <-oinpare   tlie   difference    in    tlie   lan- 

S.  "W.  802.  giiaf^c  and  terms  used  in  it  with  those 

*  State   (ex  rel.   Schmohl)   v.  Elli-  in  the  sup])lement.     The  liability  of 

son,    260   Mo.    580,    182    S.    W.   740  defendant  is  to  be  determined  with- 

(quasiiing   judgment    in    Schmohl    v.  out  reference  to  ])laintiff's  policy,  but 

Travelers  Ins.   Co.  —  Mo.  App.  — ,  solely  upon  language  contained  in  the 

177  S.  W.  1108,  46  Ins.  L.  J.  513),  supjileinent,  construed  in  the  light  ol' 

in    confoiTnity    with    which    decision  the  law  laid  down  l)y  the  courts  in 

judgment   for  plaintiff  was  affirmed  reference  to  the  constitution  peculiar 

in  Schmohl  v.  Travelers  Ins.  Co.  —  to  insurance  contracts.     The  liability 

Mo.  App.  — ,  189  S.  W.  597,  49  Ins.  of  defendant  nmst  be  determined  as 

L.  J.  86,  again  a'tfintied  on  certiorari  if  the  supplement  were  tlie  only  ol)- 

in   —   Mo.   — ,    197    S.    W.    60,    two  ligatioji  entered  into  by  it"  and  1h(> 

judges  dissenting.     In  this  same  case  rule  against  insuier  was  applied.     In 

in  189  S.  W.  597,  Trimble,  J.,  says:  tlie  case  in  177  S.  W.  1108,  the  court, 

"Under  the  decision  of  (he  Supremo  jier  Johnson,  J.,  reviews  a  numlier  of 

Court  the  case  is  again  liefore  us  for  decisions     and     concludes     that     tlu' 

consideration,   but,   in   passing  upon  weight  of  autiiority  sui)[)orts  the  vicAv 
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In  audllicr  case  the  policy  wa.'*  issued  insiirino-  D  aji;ainst  bodily 
injury,  disability,  etc.,  for  the  berielit  of  II.  There  was  also  executed 
on  the  same  day  and  attached  to  said  policy,  or  main  a.tirecment,  a 
sui)plemental  contract  or  rider,  called  a  **bcneticiary  supplement," 
insuring  H  and  conditioned  to  pay  D  if  II  should  lose  her  life  as 
the  result  of  bodily  injuries,  etc.,  but  this  agreement  limited  the 
amoiuit  recoverable  thereunder  to  five  thousand  dollars  and  also 
sttxted  that  "the  original  princi|>al  sum  of  policy  to  which  this  agree- 
ment is  attached  is"'  live  thousand  dollars,  and  this  was  repeated  in 

tliat  suoli  clauses  as  "riding:  in  or  on  mother,  under  the  supplementary 
a  public  conveyance''  operated  by  a  policy,  in  that  under  the  latter 
common  carrier  for  the  trausporta-  <,'reater  restrictions  were  imposed, 
tion  of  passengers  should  be  con-  and  although  the  right  was  granted 
strued  as  extending  the  liability  of  him  to  ride  on  car  platforms,  no  ex- 
insurer  to  injuries  received  while  in-  ])ress  permission  was  given  his 
sured  is  upon  the  platfoi'm  of  a  mov-  mother  to  do  so,  for  the  term  "in  or 
ing  train;  tliat  the  term  "public  con-  on  a  public  conveyance"  em])loyed  in 
veyance"  when  applied  to  a  passenger  the  principal  policy  was  restricted 
train  on  a  steam  railway,  refers  to  and  narrowed  in  the  supplementan- 
the  train  and  not  to  any  particular  policy  to  the  words  "in  a  railway 
unit   which   enters   into   its   composi-  passenger  car." 

tion;  that  a  passenger  is  "in  or  on"  Citing    and    considerinfj     on     this 

a  public  conveyance  when  he  is  riding  point  the  following  cases : 

as  a  passenger  inside  a  car,  on  the  United     States. — Preferred     Acci- 

platform  of  a  car,  or  wlien  he  is  rid-  dent  Ins.  Co.  of  N.  Y.  v.  Muir,  126 

ing  on  the  locomotive  by  invitation.  Fed.   926,   61   C.   C.   A.   456;   Aetna 

that  to  construe  the  word  "in"  used  Life  Ins.   Co.  v.  Dandeear,  86  Fed. 

in  the  phrase  "in  a  passenger  convey-  282,  30  C.  C.  A.  48;  Tooley  v.  Rail- 

ance"  as  meaning  inside  a  passenger  way  Passenger  Assur.  Co.  Fed.  Cas. 

car  is  highly  technical  and  ignores  the  No.  14,098. 

significance  that  should  be  attached  California. — Berliner  v.  Travel- 
to  the  selection  by  insurer  of  the  word  ers'  Ins.  Co.  121  Cat.  458,  41  L.R.A. 
"conveyance."  which,  generally,  is  un-  467,  66  Am.  St.  Rep.  49,  53  Pae. 
derstood    as    refemng   to    the   entire  918. 

train,  since  j^eople  in  onlinary  con-  Georgia. — King  v.   Travelers'  Ins. 

versation     employ     the     terms     "by  Co.    101    Ga.    64,    65   Am.    St.    Rep. 

train."  "on  a  train,"  and  "in  a  train."  288,  28  S.  E.  661 ;  Andrews  v.  State, 

as  synonymous,  and  words  should  be  8  Ga.  App.  700,  70  S.  E.  111. 

given  their  common,  everyday  mean-  Illinois. — Barber  v.  Insurance  Co. 

ing.     The  court  determines,  however,  165    111.   App.   239. 

under  the  facts  of  this  case,  that  while  Missouri.— Banta,     v.     Continental 

the  covenants  in  the  su[)plenicntary  Casualty  Co.  134  Mo.  App.  222,  113 

policy  were  independent  and  divisible,  S.  W.  1140. 

both  policies  were   |)art  of  the  same  New  Jersey. — Anable  v.  Fidelity  & 

transaction,    sup])orted    by    a    single  Casualty  Co.  of  N.  Y.  73  N.  J.  L. 

consideration  and  were  one  contract;  320,  63  Atl.  92. 

although    a    distinction   is    made   ha-  New     York. — Van     Bokkelen     v. 

tween  tlij?  obligations  imjiosed  upon.  Travelers'  Ins.  Co.  54  N.  Y.   Supp. 

and  tlie  rights  of  insured,  who  was  a  307,  'M  App.  Div.  399,  aff'd  167  N. 

young  man,  under  tiie  i-oIh-v.  and  tlic  Y.  590,  60  N.  E.  1121. 
obligatioub    and    riglits    of    iii<urc<rs 
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effect  in  the  schedule  of  indemnities  providing  that  insurer  would 
pay  for  the  loss  of  H's  life  ^'the  original  principal  sum."  In  the 
main  agreement,  insuring  D  the  "principal  sum"  was  five  thousand 
dollars  increasing  annually  as  the  policy  grew  older,  until  the  end 
of  a  certain  period,  but  so  long  as  the  policy  continued  in  force  the 
insurance  was  to  ''be  for  the  original  sums  plus  the  accumulations." 
It  was  held  that  recovery  under  the  beneficiary  supplement  was 
limited  to  five  thousand  dollars  and  that  a  verdict  for  over  that  sum 
should  be  reduced.^^ 

§  2871b.  "Passenger  car:"  train  "used  for  passenger  service." — 
A  railroad  pay-car  while  being  used  as  such,  is  not  a  "passenger- 
car,"  within  the  meaning  of  an  accident  policy  granting  double 
indemnity  to  the  insurer  of  injured  while  riding  as  a  passenger  in  a 
passenger-car,  although  such  car  had  formerly  been  used  as  a  pas- 
senger-car and  was  capable  of  being  so  used  again.^  And  a  caboose 
attached  to  a  train  is  not,  "used  for  passenger  service,"  where  the 
only  persons  permitted  to  be  aboard  said  caboose  are  railway  em- 
ployees and  drovers  in  charge  of  live  stock  shipments. ^° 

§  2872.  Walking  as  part  of  a  continuous  journey  to  make  neces- 
sary connections  while  traveling  by  public  or  private  conveyance. — 
If  a  person  is  insured  under  a  contract  covering  death  by  accident 
while  traveling  by  public  or  private  conveyance  provided  for  the 
transportation  of  passengers,  the  contract  protects  him  while  walk- 
ing a.s  a  part  of  a  continuous  journey  to  make  connections  between 
such  conveyances  as  are  necessary  to  be  taken  in  the  actual  prose- 
cution of  his  travels.  Such  walking  is  the  actual  and  necessary 
accompaniment  of  such  travel,  for  a  person  may  go  from  a  train 
to  a  ferryboat,  or  vice  versa,  or  from  one  train  to  another  as  a 
j'urt  of  a  continuous  journey,  and  the  fact  that  a  carriage  may  be 
had  for  the  distance  walked,  or  that  it  is  a  few  steps  more  or  less, 
c-an  make  an  injury  received  while  so  walking  none  the  less  an  in- 
jury received  while  traveling  by  a  public  or  private  conveyance." 

^^  Depuc  V.  Travelers  Ins.  Co.   (U.        As    to    excepted    risks,    riding    as 

S.  C.  C.)  1G6  Fed.  182,  38  Ins.  L.  J.  passenger,   etc.,  see  §§  2622  et  seq. 

."330.  herein. 

^  Travelers'  Ins.  Co.  v.  Austin,  116        "  Northrup  v.  Railway  Passono-ers 

(la.  2()4,  5!)  L.R.A.  107,  94  Am.  St.  Assur.  Co.  43  N.  Y.  516',  3  Am.  Kep. 

l.'ep.  125.  42  S.  E.  522.  724,  rev'g  2  Lans.   (N.  Y.)   166.     In 

^°  Standard    Accident    Ins.    Co.    v.  this  case  assured  while  prosecuting  a 

llite,  .37  Okla.  305,  46  L.K.A.(N.S.)  journey,  while  passing  on  foot  by  the 

!»S6,  132   Pac.   333    (this  was  a  case  usual  route  from  a  steamboat  landing 

where  tiiere  was  an  exception  of  lia-  to  railway  station  al)out  seventy  rods 

bility   for   injuries   resulting   fatally  distant,   slipped    and    fell,    receiving 

<»r  otherwise   reeeived    while   insured  injuries  which  caused  death, 
was  nn  a  calxtose  "used  for  passenger 
service,"  etc.). 
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§§  2S73-2S71J  .lOVC'K  OX    INsrU'ANCK 

§  2873.  Traveler  not  bound  to  remain  inside  cars  stopping  sev- 
eral minutes  at  intermediate  station. — One  insured  against  acci- 
tlenls  wliilo  actually  traxeling  in  a.  ^jublic  cHinvcyancG  provided  by 
a  connnon  carrier  for  transporting'  passengers  is  not  obliged  to 
remain  inside  the  car  from  the  inception  of  liis  journey  till  its 
termination,  but  may  leave  and  return  to  the  car  when  it  stops  at 
an  intermediate  station  several  minutes,  lie  is  nevertheless  a 
traveler  by  such  act,  and  if  he  sustains  an  accidental  injury  in  seek- 
ing, while  the  train  is  in  motion,  to  regain  his  place,  the  assurer  is 
liable;  and  this  rule  has  been  applied  where  the  train  has  stopped 
for  coal  and  water. ^^ 

§  2874.  Accident  while  doing  necessary  act  as  passenger  at  time 
of  completion  of  journey. — Even  though  the  journey  may  have 
terminated  by  the  conveyance  in  Avhicli  assured  is  traveling  having 
reached  assured's  destination  on  that  line  of  travel,  yet  the  insured 
is  protected  in  doing  the  nece&sary  act  of  leaving  the  conveyance, 
and  until  he  has  safely  landed,  for  until  then  he  is  still  a  traveler 
by  that  particular  conveyance ;  and  if  he  sustains  an  accidental  in- 
jury at  the  time  of  leaving  or  alighting  from  such  conveyance, 
such  accident  arises  directly  out  of  an  act  immediately  connected 
with  his  being  a  passenger. ^^ 

§  2875.  Accident  after  completion  of  travel  as  passenger  on  a 
public  conveyance. — An  insurance  covering  accidental  injury  or 
death  '•only''  during  "travel  as  a  passenger  on  a  public  conveyance 
provided  by  a  common  carrier"  does  not  protect  assured  against 
accident  resulting  from  an  act  entirely  foreign  to  that  of  a  traveler 
by  a  public  conveyance,  and  in  the  performance  of  which  he  has 
engaged  after  the  completion  of  a  journey  by  a  public  conveyance 
of  a  common  carrier.^* 

§  2876.  Walking  not  for  purpose  of  making  traveling  connec- 
tions, but  to  terminate  journey  after  leaving  public  conveyance. — 
If  the  contract  covers  accident  or  death  from  violent  or  accidental 
means  while  traveling  by  public  or  private  conveyance,  and  the 
act  of  walking  is  not  for  the  purpose  of  making  connections  between 
such  conveyances  as  are  necessary  to  be  taken  in  the  actual  prose- 
cution of  a  continuous  journey,  but  the  assured,  after  leaving  a 
public  conveyance  at  the  terminus  of  its  line  of  travel,  has  chosen 
to  finish  his  journey  by  walking  to  his  destination,  an  injury 
sustained  while  so  walking,  and  resulting  in  death,  is  not  within 

i^Tooley  v.  Railway  Pass.  Assur.    Assur.  Co.  23  L.  J.  Ex.  240,  10  Exch. 
Co.  3  Biss.   (U.  S.  C.  C.)   399,  P^ed.    45,  2  C.  L.  R.  1034,  18  Jur.  583,  2 
Cas.  No.  14,098,  4  Bi?.  L.  &  A.  Ins.    W.  R.  528. 
Cas.  34,  2  Ins.  L.  J.  275.  i*  Fidelity  &  Casualty  Co.  v.  Teter, 

"  Theobald  v.  Railway  Passengers'    L3C  Ind.  672,  36  N.  E.  283. 

4992 


SPECIAL  RISKS  AND  LOSSES       §§  2876a,  2876b 

the  protection  of  the  contract,  even  though  the  injury  is  caused  by 
violent  or  accidental  .means. ^^ 

§  2876a.  "Walking  on  a  public  highway:"  when  includes  plat- 
form of  railway  station. — "While  the  platform  of  a  railway  station. 
is  not  legally  laid  out  or  dedicated  as  a  public  highway,  still  it  con- 
stitutes a  public  highway  if  it  is  open  to  the  public,  not  for  general 
use,  but  for  use  of  those  having  business  transactions  with  the  rail- 
road company  or  having  occasion  to  pass  that  way,  and  the  plat- 
form, right  of  way,  and  the  street,  so  far  as  they  are  capable  of  use 
for  travel,  are  one  street  and  highway ;  and  this  construction  applies 
where  the  sole  question  is  whether  assured,  when  he  fell  from  the 
platform  under  a  train,  was  on  a  public  highway  within  the  mean- 
ing of  an  accident  policy  containing  the  provision :  "while  walk- 
ing on  a  public  highway,  by  being  injured  by  actual  contact  with 
.  .  .  any  moving  convej'ance  or  vehicle  propelled  by  steam," 
etc.  And  Avhere  in  such  case  a  verdict  was  rendered  for  assurer  an 
order  granting  a  new  trial  was  affirmed. -^^ 

§  2876b.  Accident:  riding  in  automobile,  taxicab  or  carriage  as 
"public  conveyance"  for  passenger  service:  common  carrier. — If 
the  insurance  is  against  bodily  injury  while  in  or  on  a  public  con- 
veyance provided  by  a  common  carrier  for  passenger  service,  and 
insured  is  injured  while  riding  in  an  automobile  belonging  to  a 
liveryman  who  undertakes  for  hire  to  carry  all  persons  inditferently 
who  apply  to  him  for  carriage,  and  at  the  time  of  the  accident  such 
automobile  is  in  charge  of  the  liveryman's  chauffeur,  it  is  a  "public 
conveyance  provided  for  passenger  service"  by  a  common  carrier 
within  the  meaning  of  the  policy  and  recover}'  can  be  had.^'''  The 
same  conclusion  is  reached  and  a  like  decision  rendered  in  a  Penn- 
sylvania case  under  a  policy  providing  double  indemnity  for  in- 
juries received  while  riding  as  a  passenger  in  or  upon  a  public 
conveyance,  provided  for  passenger  service  and  propelled  by  gaso- 
lene; naphtha,  etc.,  and  the  court  per  Brown,  J.,  declares  that: 
"The  words  'public  conveyance,  provided  for  passenger  service, 
and  propelled  by  gasolene,'  are  to  receive  a  reasonable  meaning. 

^*  Ripley    v.    Railwav    Passerifjers        ^Tiflolity  &  Casualty  Co.  v.  Join - 

Assur.  Co.  16  Wall.   (83  U.  S.)  336,  cr.  —  Te\'.' Civ.  App.  — ,  178  S.  W. 

21  L.  ed.  368,  469,  2  Wig.  L.  &  A.  80(i,  46  Ins.  L.  J.  (i45,  citing  Ripley 

Ins.  Ca.s.  738.     Cited  in  Aetna  Life  v.    Railway  Passengers'  Ins.   Co.   10 

Ins.  Co.  V.   Vandeear,  86  Fed.  282,  Wall.  (83'U.  S.)  336,  21  L.  ed.  469: 

289,  30   C.   C.   A.  48,  55,  57  U.   S.  Primrose  v.  Casualty  Co.  232  Pa.  210. 

App.    446.      See    preceding    §    2872  37    L.R.A.(N.S.)    618,   81   Atl.   212. 

herein.  Distitujuishitui  McGregor  v.  Gill,  114 

^SRud.!  V.  Great   Eastern  Casualty  Tenn.  521,  1()S  Am.  St.  Rep.  919,  86 

&  Indenuiitv  Co.  114  Minn.  512,  34  S.  W.  318.    See  §  2739c  herein. 
L.R.A.(N.S.)    3205,  l.tl  N.    W.  633, 
40  Ins.  L.  J.  1631. 
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§  2876e  JOYCE  ON  INSURANCE 

All  oonvoynnc'os  are  oitlior  I'oi'  puUlic  or  private  use.  The  auto- 
mobile ill  the  case  at  bar  was  not  one  I'or  merely  private  use.  It 
belonged  to  a  company  whii-h,  as  already  stated,  was  engaged  in 
the  business  of  hiring  automobiles  for  general  public  use.  The 
use  of  no  one  of  its  machines  was  limited  to  any  ])articular  person, 
but  anyone  able  to  pay  the  ])riee  i'or  the  privilege  of  riding  in  it, 
while  it  was  under  the  control  of  and  being  operated  by  one  of  the 
company's  employees,  could  do  so.  In  some  cases  a  fare  per  head 
was  eharged  for  the  use  of  the  machine  for  a  stipulated  lime,  or 
for  a  specilied  journey;  in  other  instances,  there  was  a  charge  for 
the  use  of  the  car  of  so  much  by  the  hour,  and,  under  this  arrange- 
ment, the  deceased  and  his  friends  hired  the  car  in  which  they  were 
riding."  ^^  So  a  carriage  used  by  a  transfer  com))aiiy  constitutes  a 
public*  conveyance  provided  by  a  common  carrier  for  passenger 
service  when  it  is  used  for  accommodation  of  the  general  i>ublic, 
although  negroes  are  excluded  and  even  though  said  company  is 
not  a  common  carrier  as  to  other  departments  of  its  business.^* 
In  a  Tennessee  case,  however,  it  is  decided  that  a  laxicab  company 
operating  cabs  and  automobiles,  under  the  same  conditions  as  to 
public  service  for  hire  as  those  in  the  first  above  stated  decision, 
does  not  come  within  the  clause  "a  public  conveyance  .  .  . 
provided  b}'  a  common  carrier  for  passenger  service,"  so  as  to  permit 
a  recovery  where  insured  was  instantly  killed  wliile  "in  or  on" 
such  an  automobile  or  taxicab.  hired  to  take  insured  and  others 
to  a  train.  The  principal  reasons  on  which  this  decision  is  based 
appear  to  be  as  follow^s:  that  while  the  speed  of  o[)eration  of  the 
car  was  under  the  control  of  the  liveryman's  chauffeur,  lie  would 
accept  suggestions  from  the  passenger;  that  the  car  was  sent  for  as- 
sured at  his  request;  that  sometimes  the  company's  service  was 
suspended  by  reason  of  impassible  snow  or  mud ;  that  the  company 
had  no  defined  route  or  regular  time  schedule,  and  that  it  had 
nothing  to  distinguish  its  cars  from  other  cars  except  license 
numbers.^" 

§  2876c.  "Passenger"  in  elevator. — A  person  is  a  "passenger" 
in  an  elevator  where  he  has  oflered  himself  for  carriage,  been  ac- 
cepted, and  has  so  far  entered  the  elevator  as  to  be  therein  in  com- 
mon parlance,  even  though  his  entire  body  is  not  wholly  within 

^8  Primrose  v.  Casualtv  Co.'  of  ^°  Darnell  v.  Fidelitv  &  Casualty 
America,  2.32  Pa.  210,  37  L.R.A.  Co.  of  N.  Y.  (Tenn.  Sup.  Ct.  1913) 
(X.S.)  018,  81  Atl.  212,  40  Ins.  L.  J.  4(J  Ins.  L.  J.  523  (order,  revcrsino: 
21G5,  s.  e.  (57  Leij-.  Int.  308,  37  Pa.  judf^ment  for  assured  and  dismissing 
Co.  Ct.  Re)).  441.  suit  entered  without  opinion). 

^^  Geor{?ia  Lite  Ins.  Co.  v.  Easter, 
189  Ala.  472,  L.R.A.1015C,  456,  6() 
So.  514. 
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the  elevator,  but  there  is  a  mere  protrusion  of  some  part  thereof.^ 
If  the  pohcy  provides  for  double  indemnity  if  bodily  injury  should 
be  sustained  by  assured  'Svhile  in  a  passenger  elevator  (excluding 
elevators  in  mines)"  and  assiued  while  riding  in  an  elevator  used 
both  for  freight  and  passengers,  sustains  injuries  while  alighting 
from  said  elevator,  resulting  in  death,  a  recovery  of  the  stipulated 
policy  amount  may  be  had  as  such  an  elevator  is  within  the  defi- 
nition that  a  passenger  elevator  is  one  in  which  passengers  are 
ordinarily  carried.  In  such  case  evidence  of  manufacturing  of 
elevators  is  properly  excluded  where  offered  for  the  purpose  of 
establishing  the  fact  that  the  term  "passenger  elevator"  had  a 
definite  meaning  generally  which  excluded  the  elevator  wherein 
the  accident  occurred,  since  the  terms  ''passenger  elevator"  and 
'■freight  elevator"  are  to  be  construed  in  their  ordinary  popular 
sense  and  not  technically  so  as  to  require  expert  evidence.  And 
insurer  is  not  aided  by  the  fact  that  death  was  not  suffered  whili- 
'•in"  a  passenger  elevator,  but  resulted  from  a  subsequent  fall  into 
the  basement  aft^r  the  injury,  for  if  the  moving  or  prhnary  cause 
of  the  killing  originated  '"in"  the  elevator  it  is  suflficient,  for  the 
proximate  cause  must  govern.^ 

If  a  person  has  made  arrangements  for  the  use  of  an  elevator  for 
])assenger  service  after  closing  time  it  will  be  held  to  have  been 
so  used  where  an  accident  occurs  during  said  time  for  which  it  has 
been  agreed  that  it  may  l)e  so  used.^ 

§  2877.  Taking  poison  or  an  overdose  of  medicine. — If  poison  or 
an  overdose  of  medicine  is  inadvertently  or  accidentally  taken,  the 
case  involves  some  degree  of  negligence,  but  the  insurer  has  been 
licld  liable  as  for  death  received  by  or  through  external,  violent,  and 
accidental  means.  Thus  where  an  overdose  of  laudanum  was  taken 
ijy  mistake  it  was  held  within  such  a  clause.*  So,  also,  where  poison 
was  accidentally  taken,  it  was  held  in  Illinois  a  death  through 
violent  means;*  and  other  cases  are  to  the  same  effect.^     In  the 

1  Aetna  Life  Ins.  Co.  v.  Davis,  191  As  to  excepted  risks,  takiii":  of  poi- 
]u'(\.  34.3,  112  C.  C.  A.  87,  41  Ins.  -son,  etc.,  see  §§  2620,  2621  herein. 
L.  J.  546.  On    death    from    takinpc   ijoisonous 

2  Wilmarth  V.  Pacific  Life  Ins.  Co.  substance  as  accident  or  accidentiil 
168  Cal.  536,  143  Pac.  780,  45  Ins.  means,  see  note  in  L.H.A.1!)16A,  481. 
li  J.  77.  See  Depue  v.  Travelers'  *  Hcalv  v.  Mutual  Accident  Assoc. 
Ins.  Co.  (U.  S.  C.  C.)  166  Fed.  183.  13;i  111.  5.56.  25  N.  E.  52,  23  Am.  St. 

38  Ins.    L.    .1.   530.      See   §S   2871a.    Hep.   637,  0   L.R.A.   371. 

2871b  herein.  ®  ^<'<'    Xorthwostem    Mutual    Life 

"  3  Aetna  Life  Ins.  Co.  v.  Davis,  IfU  Ins.  Co.  v.  Ilazelett,  105  Ind.  212,  .55 

Fed.  34;{,  112   C.   C.  A.   87,  41    Ins.  Am.  Hep.  192,  4  N.  E.  582;  Penfold 

L.  J.  546.  V.   rnivcrsal   Life  Ins.  Co.  85  N.  Y. 

*  .Mutual  Accident  Assoc,  v,  Tii^'frlc,  317,  319,  39  Am.  Rep.  660. 

39  111.  App.  509. 
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Illinois  oa:se  above  noted  the  i-euri.  i>er  Crait:,  J.,  says:  "A  policy 
of  accident  insurance  is  issued  and  acetyl )(cd  for  the  purpose  of 
iuvnishing  indenniily  against  aec-idcnls  and  death  caused  by  acci- 
•  ItMital  means,  and  the  lan.uuagc  of  the  policy  must  be  construed 
with  reference  to  the  subject  to  which  it  is  applied.'  .  .  . 
Keepinp;  in  view  these  well-settled  rules  of  construction,  the  ques- 
tion to  be  determined  is.  wholher  the  death  in  this  case  is  one  fall- 
ing within  the  spirit  of  the  policy.  The  death  of  John  ITealey,  the 
assured,  is  a  conceded  fact,  but  it  is  said  the  policy  is  an  assurance 
against  death  by  external,  violent,  and  accidental  means,  within 
liie  meaning  of  the  policy.  Under  the  averments  of  the  first  and 
second  counts,  it  is  manifest  that  death  ensued  by  accidental  means, 
as  it  is  expressly  averred  that  death  was  produced  by  accidentally 
taking  and  drinking  poison.  The  demurrer  admits  the  averment 
of  the  declaration,  and  the  fact  that  death  ensued  from  accidental 
means  stands  admitted  by  the  record.  But  to  bring  the  ca.se  with- 
in the  terms  of  the  policy,  it  devolved  upon  the  plaintiff  to  aver  and 
establish,  not  only  that  death  ensued  from  accidental  means,  but 
also  from  external  and  violent  means.  The  next  inquiry,  therefore, 
to  be  determined  is,  whether  within  the  meaning  of  the  policy 
death  resulted  from  exterual  and  violent  means.  While  the  au- 
thorities in  cases  similar  to  the  case  before  us  are  not  entirely  har- 
monious, yet  we  think  that  the  decided  weight  of  authority  is  in 
support  of  the  view  that  death  in  this  case  was  caused  by  external 
and  violent  means."  ^     But  where  a  physician  prescribed  a  poison, 

''Rockford  Ins.  Co.  v.  Nelson,  G5  pellant  that  the  death  was  not  caused 
111.  420.     (A  policy  on  property.)        by  external  and  violent  means  within 

^  In  Paul  V.  Travelers  Ins.  Co.  112  the  meaninfi:  of  the  poUcy,  we  think 
X.  Y.  472,  8  Am.  'St.  Rep.  758,  3  it  a  suilieient  answer  that  the  gas  in 
L.R.A.  443,  20  N.  E.  347,  the  policy  the  atmosphere,  as  an  external  cause, 
was  substantially  like  the  one  in  was  a  violent  a<?eney,  in  the  sense 
question  here,  indemnifying  against  that  it  worked  upon  the  intestate  so 
injuries  caused  by  external,  violent,  as  to  cause  his  death.  That  a  death 
and  accidental  means.  The  insured  is  the  result  of  accident,  or  is  un- 
died  from  inhaling  illuminating  gas.  natural,  imports  an  external  and  vio- 
He  was  stopping  at  a  hotel  in  New  lent  agency  as  the  cause.  The  cases 
York  city  and  was  found  dead  in  collated  on  the  respondent's  brief 
his  bed,  the  room  being  filled  with  suthciently  establish  that  as  a  propo- 
gas.  When  found  the  deceased  lay  sition :  Trew  v.  I^ailway  Passengers' 
on  his  bed  like  a  man  asleep,  with-  Assur.  Co.  7  Jur.  (N.  S.)  878,  G 
out  any  external  or  visible  signs  of  H.  &  N.  830,  30  L._J.  Ex.  317,  4 
injury  upon  his  body.  An  action  L.  T.  433,  9  \V.  R.  6/1;  Reynolds  v. 
on  tlie  policy  was  sustained,  and  in  Insurance  Co.  22  L.  T.  N.  S.  820; 
disi)osing  of  the  question  whether  McGlincliey  v.  Fidelity  &  Casualty 
the  injuries  were  caused  by  external  Co.  80  Me.  251,  G  Am.  St.  Rep.  190, 
and   violent   means,  the   court   said:    14  Atl.  13." 

"As  to  the  point  raised  by  the  ap-        In  Healey  v.  Mutual  Accident  As- 
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and  an  overdose  was  taken  l)y  mistake,  it  was  lield  that  insurers 
were  not  liable  as  for  death  under  such  a  clause  as  the  above,  such 
result  being  deemed  consequent  ujion  medical  treatment.^  So 
the  liability"  of  assurer  may  be  limited  by  the  express  words  of  the 
policy,  whereby  death  by  poison  is  Ijy  design  of  assured  or  any 
other  person.^"     If  the  policy  insures  against  death  from  an  ac- 


556,  563,  9  L.R.A.  371,  8  Am.  St.  Rep.  758,  3  L.R.A.  443, 
Ren.  637,  25  N.  E.  525,  20  N.  E.  347;  Pollock  v.  Accident 
y  tho  court,   per  Craiff,   Association,  102  Pa.  St.  230,  48  Am. 


soe.  133  111. 
23  Am.  St.  Rt 

it   is   said   by  tho  court,   per 

J.:  "If,  as  held  in  the  case  last  Rep.  204'"  (this  last  case  is  also  dis- 
cited,  death  from  inhaling  poison-  iinguished  in  Pickett  v.  Pacific  Mutu- 
ous  gas  is  to  bo  regarded  as  caused  al  Life  Ins.  Co.  144  Pa.  St.  79,  27 
1)V  external  and  violent  means,  upon  Am.  St.  Rep.  G18,  13  L.R.A.  661,  22 
the  same  principle  death  resulting  Atl.  871)  "is  a  case  sustaining  the 
from  the  accidental  taking  of  poison  position  of  the  defendant;  but  while 
must  be  regarded  as  resulting  from  Ave  recognize  the  high  ability  of  the 
external  and  violent  means.  Again,  court  in  which  the  case  was  decided 
where  a  person  is  drowned,  halving  we  are  not  disposed  to  follow  the 
l)cen  suffocated  by  the  action  ef  the  rule  there  adopted.  We  think  the 
A\ater  in  the  lungs,  if  a  death  in  such  rule  established  by  the  court  of  ap- 
•case  is  to  be  regarded  as  caused  or  peals  of  New  York  is  better  ealcu- 
produced  by  external  and  violent  lated  to  carry  out  the  true  intention 
means,  as  held  in  the  cases  heretofore  of  the  parties  where  the  contract  of 
cited,  for  the  same  reason  a  similar  insurance  was  entered  into,  and  one, 
rule  must  be  aT)plied  where  death  re-  too.  more  nearly  in  harmony  with  the 
suited  as  alleged  in  this  case.  Here  current  of  authority  bearing  on  the 
the  death  aro.se  from  accidentally  (juestiou.  The  judgment  of  the  ap- 
laking  and  drinking  poison,  and  we  i)ellate  and  circuit  courts  will  be  re- 
are  constrained,  to  hold,  when  such  versed,  and  the  cause  remanded  to 
is  the  case,  the  injury  resulting  in  the  circuit  court  for  further  proceed- 
death  mav  be  regjirded  as  received  ings  in  conformity  to  this  opinion." 
through  violent  iiicans.  If  a  person  Part,  of  what  is  above  quoted  is  also 
•shuuld  receive  a  gunshot  Avouiid  in  (juoted  with-  api^roval,  although  the 
llie  Ijody  resulting  in  death,  it  would  ])recise  ]ioint  involved  differed  in 
be  conceded  that  death  ensued  from  Travelers  Ins.  Co.  v.  Dunlap,  160  111. 
.  violent  and  external  means;  for  a  (;42.  645,  43  N.  E.  765,  afif'g  59  111. 
like    rea.son    poison    taken    into    the  A])p.  515. 

stomach  producing  death  may  also  be  q^i  whether  death  or  injury  from' 

treated  as  an  external,  violent  means,  ^ulistance    taken    inteniallv    may    be 

Indeed, -we    are    inclined    to    concur  a^.p„iea  to  have  been  caused  by  exter- 

with  what  was  .said  by  the  court  ol  ^^^^    m^^^^,   see    note    in    30    L.K.A. 

appeals  of  New  \ork  in  the  case  last  ,\r  *^  \   iiQl 

nte.!.  that  where  a  death  which  is  the  -gpV.Hock  v.  United   States  Mutual 

result  otacc.den,  oris  unnaturaKun-  ^       ^                             p^    g^    230,  48 

a    Mu^cause'"'      ""     ''     "  -^•"-    '^••''•-  -''^'  ^'  !"«•  ^-  ^-  l^"' 
''■\ve  have'been  ct..!  to  a  few  .-as...        <»"   li'^'^lity  under  accident  policy 

jiolding    a     didVient     n.lr:     llill     v.  l-.r  <leath  or  injury  cau.sed  by   med- 

llartford  Acci<lenl    Ins.  Co.  22  llun  I'al     treatment,     see     notes     in     2h 

(X.   Y.)    187.     This  case  was   ..ver-  L.lj.A.(N.S.)      1004;      L.R.A.1915L, 

•ruled    by    the    later    case    of    Paul  9.35. 

v   Traveler's  Ins.  Co.  112  N.  Y.  472,       ^^  See  Pollock  v.  United  States  Mu- 
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ciJental  cau.^o  and  iu)(  an  accidcnital  death  and  insured  dies  from 
laking  niorpliine,  aud  if  he  inok  tlic  amount  thereof  which  lie  in- 
tended and  a  resuH.  not  antieiiiated  occurred,  then  the  cause  of 
death  was  not  accidental  for  the  thing  done  was  what  he  intended 
to  do.  But  if  the  evidence  docs  not  show  whether  insured  took 
more  morphine  than  he  intended  to  take,  or  whether  he  took  first 
what  he  (hd  intend  and  misjudged  the  effects  and  deatli  might 
have  heen  occasioned  in  eitlier  way  there  is  a  falhu'e  to  prove  that 
the  cause  of  death  was  accidental  and  this  will  not  he  presumed." 
§  2878.  Character  of  death,  whether  accident  or  disease  caused 
from  contact  with  "bacilli,"  putrid  matter,  etc.,  malignant  pustule: 
inoculation  of  virus:  blood  poisoning. —  In  an  important  case  de- 
cided in  1890,  in  New  York,  the  c^uestion  was  considered  at  length 
whether  death  from  malignant  pustule  was  an  accident  or  a  dis- 
ease,^*^  and  the  court  stiid:    ''There  cannot  be  the  slightest  doubt 


tual  Accident  Assoc.  102  Pa.  St.  230, 
48   Am.   Rep.   204. 

^^  Carnes  v.  Iowa  Traveling  Men's 
Assoc.  106  Iowa,  281,  68  Am.  St. 
Rep.  306,  76  N.  W.  683,  28  Ins. 
L.  J.  345. 

^^  Malignant  pustule  is  also  known 
as  "eharbon"  or  "anthrax,"  the  temis 
being  synonymous.  It  is  also  called 
"woolsorters'  disease,"  being  peculiar 
to  people  who  handle  wools  and 
hides,  such  as  tanners,  butchers,  and 
herdsmen,  as  well  as  to  other  people 
who  are  brought  in  contact  there- 
with, and  it  has  also  been  called  an 
"epidemic."  It  is  caused,  according 
to  the  evidence  in  this  ease  as  stated 
by  the  court,  "by  the  infliction  upon 
the  body  of  a  certain  kind  of  animal 
substance;  contact  with  diseased  or 
putrid  animal  matter.  This  acts  by 
])roducing  at  the  point  of  contact 
with  this  matter  a  papula,  something 
like  a  flea  bite,  which  rapidly  becomes 
a  vesicle — a  blister-like  aftiair — and 
then  a  pustule;  this  is  accompanied 
by  a  gTcat  deal  of  swelling  in  the  parts 
immediately  around  it,  and  a  great 
deal  of  i)ain  in  the  individual ; 
tlie  glands  in  the  vicinity  become 
infiltrated  with  blood  and  pus, 
and  l)econip  dark  red  or  even  l)lack 
in  color;  the  neighboring  glands  be- 
come involved;  then  comes  almost 
immediately   or   together   with   these 


4998 


signs  a  great  prostration,  and  the  pa- 
tient dies  in  a  short  time,  five  to 
eight  days  generally,  the  extreme  lim- 
its being  from  twenty-four  hours  to' 
sixteen  days;  he  dies  of  exhaustion. 
.  .  .  It  may  be  communicated  di- 
rectly, that  is,  l)y  the  immediate  con- 
tact of  the  individual  with  it;  by 
his  touching  or  handling  it,  and  then 
bringing  the  matter  in  contact  with 
the  skin  or  thin  mucous  membrane; 
or  it  may  be  transported,  as  there 
are  vety  many  cases  known,  by  in- 
sects, flies,  or  mosquitoes  that  have 
t)een  feeding  upon  this,  carrying  it 
away  and  depositing  it  upon  individ- 
uals." One  witness  also  said  that 
he  had  "seen  it  termed  in  one  stand- 
ard authority  as  an  'acute  infectious 
disease.'  He  said  that  the  special 
poison  of  the  disease  has  been  found 
to-be  a  particular  kind  of  bacteria, 
'bacillus  anthrax.'  The  following 
question  was  put  to  the  witness,  'Is 
it  not  so  that  anthrax  is  an  acute 
infectious  malady,  which  breaks  out 
common ly  in  an  epizootic  or  enzootic 
manner  and  is  not  infrequently  spo- 
radic in  herbivorous  animals  and 
swine,  and  is  transmissible  to  a  great 
number  of  other  animals,  as  well  as 
to  mankind?  The  answer  was. 
'Yes ;  I  think  that  is  correct.'  "  The 
witness  further  testified  that  malig-- 
nant  pustule  differed  only  from  diph- 
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that  malignant  pustule  is  regai'ded  generally  by  those  who  have  but 
the  usual  acquaintance  with  such  matters  as  a  disease.  Every  par- 
ticle of  testimony  given  by  the  doctors  called  by  the  plaintiff  shows 
clearly  to  my  mind  that  it  is  so  regarded  generally  in  the  medical 
world.'"'"  The  main  point  of  the  decision,  however,  rests  in  the 
distinction  made  by  the  court,  in  the  course  of  its  opinion,  that  "the 
insured  died  from  a  disease  attacking  him  subsequent  to  the  issu- 
ing of  the  policy.  He  did  not  die  from  any  accident,  within  the 
provision  contained  in  the  policy  defining  an  accident,"  the  pro- 
vision being  against  death  by  external,  violent,  and  accidental 
means. ^^  A  material  factor  affecting  this  decision  is  the  provision 
that  the  benefits  should  "not  extend  to  any  death  or  disability  which 
may  be  caused  wholly  or  in  part  by  bodily  infirmities  or  disease 
existing  prior  or  subsequent  to  the  date  of  this  certificate,  or  by 
poison  in  any  manner  or  form."  But  with  all  due  respect  to  the 
high  standing  and  authority  of  this  court,  the  case  is  subject  to 
criticism,  at  least  so  far  as  it  holds  that  the  death  was  caused  by 
disease,  and  the  case  is  not  in  a  line  with  the  authorities.  In 
making  this  criticism,  however,  wc  do  not  intend  to  be  understood 
as  saying  that  anthrax  or  malignant  pustule  is  not  a  disease,  for 


tlieria,  smallpox,  otc,  in  that  it  was  part  of  medicine  which  explains  the 

a  particularly  poisonous  animal  mat-  nature  of  diseases,  their  causes  and 

ter  oriffinatiuff   from   one   particular  symptoms.      A    'pathological    condi- 

fterra.    "It  can  be  contracted  through  tion'  means  neither  more  or  less  than 

eating   the   Hesh    of   animals   subject  a  diseased  condition  of  the  body." 
to   the   disease;    the  bacillus  is  very        ^^  Bacon      (Stedman)      v.     United 

small — so    small    that    it    may    enter  States   Mutual   Accident   Assoc.    12;} 

in   the    pores    of    the    skin,    and    an  N.  Y.  304,  20  Am.  St.  Rep.  748,  .9 

abrasion  of  the  skin  is  not  necessary,  L.R.A,    617,    25    N.    E.    3f)9,    rev'g 

but  might  quicken   the  result.     The  44  Hun   (N.  Y.)  599,  per  Peckham, 

forming  of  the  pustule  upon  the  skin  J.;    Ruger,   C.   J.,   and   O'Brien,   J., 

is  the  product  of  the  poison."     An-  dissenting.      The   court    dif^tinguishcs 

other  witness  testitied  that  the  "con-  Paul  v.  Travelers'  Ins.  Co.  112  N.  Y. 

tagion  might   be  internal  as  well  as  472,  8  Am.   St.   Rep.  758,  3  L.R.A. 

external;    taken    through   the   mouth  443,  20  N.  E."  347,  wliere  the  death 

or  through  the  nose,  and  it  is  gen-  was  from  gas  inhaled,  noted  under 

erally  considered  as  an  acute  infec-  last  section.     This  last  case,  however, 

tious  disease."     Both  these  witnesses,  is  approved  in  Healey  v.  Mutual  Ac- 

"however,     refused     themselves     to  cident  Assoc.  133  111.  55G,  23  Am.  St. 

designate    malignant    pustule    as    a  Rep.  637,  9  L.R.A.  371,  25  N.  E.  52, 

disease.     Dr.  Ilarris  defined  it  as  *a  ([uoted  under  preceding  section.     See 

pathological  condition   and  succumb-  Stedman  v.  United  States  Mutual  Ac- 

ing  of  the  hu(\\  to  the  infliction   of  cident  Assoc.  123  N.  Y.  31(),  9  L.H.A. 

this   particular   poison.'      Dr.    Bailey  (117.  25  N.  E.  399. 
says  he  c(»nsideis  it  as  a 'pathological        On  lial)ility  under  accident  i)oli(\ 

condition    following    this    particular  for  condition  caused  by  external  in- 

inroad    of    this    )»articular    kind    of  feet  ion    without  cut  or  abra.sion,  see 

bacilH.'      We    all    know    that    'path-  not.-  in  42  L.R.A. (N.S.)  140. 
ologv,'  as  used  generally,  means  that 
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inedioal  autliorilirs  of  high  ^^laiuling  consider  it  a  disease.^*  But 
having  in  view  the  rules  of  couslnicliim  and  Ihe  doctrine  of  proxi- 
mate cause,  it  is  di(hcult  to  recom'ilc  litis  decision  \vith  the  rulings 
in  other  courts  in  cases  involving  analogous  principles.  The  ciuse 
in  efl'ect  separates  the  injury  froni  the  disease  to  the  extent  of  hold- 
ing that  assured  died  from  disease,  while  in  reality  the  disease  was 
but  one  link  in  the  chain,  and  the  contact  with  the  putrid  matter 
or  bacilli  wtus  tlie  external,  violent,  and  accidental  means  directly 
causing  the  death.  The  diseavse  was  instantaneously  caused  by  the 
contact  or  violence,^*  and  so  much  a  part  and  parcel  of  it  that  it 
could  not  fairly  be  considered  a  primary  or  supervening  indepen- 
dent cause  of  death.  It  cannot  be  separated  from  the  means  pro- 
ducing it.  It  is  a  fair  and  reasonable  i^i'csuniption  that  the  danger 
was  unforeseen,  and  that  the  contact  with  that  danger  was  without 
assured's  foresight,  expectation,  design,  or  voluntary  act.  The 
exact  manner  in  which  assured  was  inflicted  with  the  virus  putrid 
matter  or  bacilli  does  not  appear,  but  the  jury  found  that  the  bacilli 
were  implanted  upon  the  lip  of  assured  where  the  sore  was  some 
time  within  ninety  days  prior  to  his  death.  The  putrid  substance 
or  bacilli  reached  the  body  by  external  means.  It  was  unforeseen 
and  without  design,  and  therefore  accidental.  The  contact  of  the 
virus  w'ith  the  lips  implied  also  some  degree  of  violence,  as  much  so 
as  gas  in  the  atmosphere,  as  an  external  cause,  is  a  violent  agency. 
It  will  be  seen  from  an  examination  of  the  authorities  in  tlie  ap- 
pended note  ^^  that  this  disease  does  not  occur  spontaneously  in 

^*  "An  acute  infectious  disease  tlie  more  difficult  to  separate  the 
caused  bv  the  bacillus  anthracis:"  causes  and  to  hold  that  disease  was 
Osier's  Pract.  Med.  (ed.  1893)  156.  the  cause  of  death. 
"An  infectious  febrile  disease  of  man  ^^  "The  disease  does  not  occur 
and  certain  of  the  lower  animals,  spontaneously  in  man,  but  always 
chiefly  horses  and  cattle:"  Foster's  results  from  infection  either  throuf^li 
Ency.  Med.  Diet.  (1892)  "Anthrax."  the  skin,"  etc.  There  is  also  "ex- 
See  Id.  "Pustule."  It  is  spoken  of  ternal"  and  "internal  anthrax:"  Os- 
as  a  "disease"  in  Buck's  Handbook  ler's  Pract.  Med.  (ed.  1893)  157,  158. 
of  Med.  Sciences,  p.  237,  et  seq.,  "Due  to  inoculation  with  the  bacillus 
"Anthrax."  "Anthrax  is  an  acute  anthracis.  When  it  principally  af- 
infectious  bacterial  disease,  occur-  fects  the  skin  it  is  known  as  malig- 
ring  mostly  in  the  herbivora  and  nant  pustule  or  malignant  oedema :" 
oranivora,  but  connnunicable  to  other  Foster's  Med.  Diet.  (1892)  "An- 
niammals,  including  man,  to  birds,  thrax."  "Until  quite  recently,  how- 
and  even  fishes:"  1  Pepper's  System  ever,  the  form  which  originated  as  a 
of  Medicine  (ed.  1885)  Article  by  local  external  affection  was  the  only 
James  Law,  F.  R.  C.  V.  S.  p.  920.  type   recognized,   while   internal    an- 

^^  In    stating   the    p(»int    as    above  thrax  was  confounded  with  a  inulti- 

we  do  not  intend  to  rest  the  question  lude  of  other  affections:"    1  Pepper's 

upon  lapse  of  time  merely,  l)ut  the  System  of  Medicine    (1885)    p.  926, 

fact  that  the  disease  was  so  closely  Article  by  James  Law,  F.  R.  C.  V. 

connected  with  the  violence  makes  it  S.     This  same  writer  also  says:     "It 
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man;  that  it  occurs  by  inoculation,  and  may  be  conveyed  by  the 
bite  of  a  fly  or  by  surgical  instruments,  etc.  Suppose  a  surgeon 
accidentally  cuts  himself  with  a  surgical  instrument,  which  con- 
veys the  disease,  and,  a.s  is  the  character  of  this  disease,  deaili 
quickly  ensues,  could  it  not  fairly  be  said  that  the  accidental  cut- 
ting was  so  far  inseparable  from  the  diseiLse  that  it,  and  not  the 
disease,  was  the  proximate  cause  of  death,  and  that  death  was  b\- 
"external,  accidental,  and  viqlent  means,''  even  though  death  by 
disease  were  excepted?  And  if  the  bacilli  reaches  the  body  ex- 
ternally, by  being  implanted  upon  the  lips,  is  any  different  prin- 
ciple involved?  It  would  seem  not.  The  degree  or  force  of  the 
contact  can  make  no  difference  as  to  the  point  of  "violent"  means, 
except  that  a  greater  degree  of  violence  might  be  more  apparent  or 
more  susceptible  of  proof  than  a  less  degree.  The  following  deci- 
sions are  in  point:  Thus,  in  an  English  case  ^"^  the  policy  was 
against  death  accidentally  occurring  from  material  and  external 
causes,  as  the  direct  and  sole  cause  thereof,  and  it  especially  ex- 
cepted death  from  hernia  or  other  diseases,  or  cause  "arising  with- 
in the  system  of  the  assured  before  or  at  the  time  or  following  such 
accidental  injury,  whether  causing  death  or  disability  directly  or 
jointly  with  such  accidental  injury."  and  assured  died  from  a 
surgical  operation  to  relieve  hernia  directly  and  solely  caused  hv 
external  violence,  and  such  death  was  held  not  within  the  exce})- 
tion;  but  where  a  disease  followed  as  a  "secondary  cause  arising 
within  the  system,"'  etc.,  the  death  was  held  Avithin  the  exception, 
the  preceding  case  being  distinguished  on  the  ground  that  the 
hernia  was  instantaneously  caused  by  the  injury,  and  it  was  part 
and  parcel  of  the  injury  itself;  the  condition  did  not  contain  the 
word  ".secondary''  preceding  the  word  "cause."  ^^  Again,  strictly 
speaking,  the  bacilli  can  hardly  be  deemed  a  "poison,"  so  far  as  the 
facts  of  the  case  show,  as  it  was  taken  into  the  system  by  external 

is   highly   probahlc   that   it   may   be  sieians,    surj^eons,    and   nursos    from 

conveyed   by    the    bite    of    a   fly    or  their  patients,  and  the  inicftion  of 

mosquito,   that   surj^ical   instruments  men  by  the  meat,  milk,  and  chce.sc 

occasionally  convey  anthrax,  and  in  eaten,  as  attested  modes  of  mediati,' 

various    other    ways."       So    again :  infection  may  be  cited.     The  inoeula- 

''Direct  inoculation  on  a  sore,  by  con-  tion  by  insects,  mos<|nit()e->^,  bluebol- 

tact,  by  insects,  by  harness,  by  acci-  ties,   and   other   blood-suckei-s,''   etc: 

dents,  etc.,  is  an  undoubted  method:"  Id.  9.39. 

and    he   also   says:      "The   princiinil        ^' Fitton  v.  Accidental  Death  Ins. 

modes  of  infection  may  be  considered  Co.  17  Com.  B.  (N.  S.)  122,  34  L.  .1. 

as    direct    and    mediate;    anionp:    the  Ciiin.  P.  28. 

direct    are    inclnd<;d    infection    from        ^®  Smith    v.    Accident    Ins.    Co.    '» 

handling  sick  animals,  their  carcasses,  L.  K.  Ex.  302,  3i»  L.  J.  Ex.  211,  22 

their  wool,  hair,  bristles,  hides,  fat,  L.  T.  861,  18  W.  R.  1107,  j)er  Cleas- 

and  guts.     The  inoculation   of  jdiv-  lev.  13..  Channel],  B..  and  Martin,  h. 
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application,  but  even  inhaling  j>oi6onous.gas  is  regarded  as  caused 
by  accidental  and  violent  means.  So  also  the  accidental  talking  of 
poison  and  asphyxiation  by  tiie  nclinu  of  wnUT  arc  external,  violent 
means. ^^  ^Vgain,  tliese  conditions  arc  ronslrucd,  as  a  rule,  favoi'ably 
to  the  assureil.  The  death,  thcrcl'ore,  would  seem  to  have  been 
directly  caused  by  external,  violent,  and  accidental  means.  The 
dissenting  opinion  is  entitled  to  weight,  as  being  in  accord  with 
the  principles  and  decisions  of  authority.'^"  In  another  New  York 
case,  decided  in  1891,  in  the  supreme  court,  however,  a  policy  in- 
sured against  death  by  external,  violent,  and  accidental  means, 
with  an  exemption  of  liability  in  case  of  death  "caused  wholly  or 
in  part  by  bodily  infirmities,  or  disease  existing  prior  or  subsequent 
to  the  date  of  the  certificate,"  or  in  any  case  where  the  injury  was 
not  the  sole  and  proximate  cause  of  death.  The  deceased  died  from 
blood  poisoning,  caused  by  receiving  a  wound  and  the  inoculation 
at  the  same  time  of  virus  or  matter  discharged  from  a  former  wound, 
which  had  been  lanced  about  nine  days  prior  to  receiving  the 
second  wound.  It  was  held  that  the  inoculation  was  a  part  of  the 
second  accident,  and  the  proximate  and  sole  cause  of  death,  not- 
withstanding the  blood  poisoning.^  Again,  in  a  Penn.sylvania 
case,  while  the  assured,  who  used  to  be  a  farmer,  was  pitching  hay 
in  the  field  of  a  relative  whom  he  was  visiting,  the  handle  of  the 
pitchfork  slipped  through  his  hands  and  struck  him  in  the  bowels, 
inflicting  an  injury  which  produced  peritoneal  inflammation,  in 
consequence  of  wdiich  he  died,  it  w^as  held  that  this  was  a  case  of 
death  resulting  from  an  injury  occasioned  by  "accident,"  even 
though  the  policy  stipulated  against  liability  for  death  caused  by 
natural  disease  and  surgical  operation.^ 

If  the  death  of  the  insured  is  caused  by  blood  poisoning,  super- 
induced by  the  bite  or  sting  of  an  insect,  such  death  is  caused 
through  external,  violent,  and  accidental  means,  within  the  mean- 

19  See  Healey  v.  Mutual  Accident  Y.  St.  Rep.  77,  IG  N.  Y.  Supp.  279. 

Assoc.  133  111.  556,  23  Am.  St.  Rep.  Examine  as  to  proximate,  etc.,  cause, 

637,  9  L.R.A.  371,  25  N.  E.  52,  per  United  States  Mutual  Accident  Assoc. 

Craig,    J.,    quoted    under    preceding  v.  Barry,  131  U.  S.  100,  111,  113,  33 

section.  L.    ed.    62,   9    Sup.    Ct.   755,   and   c. 

2°  See  dissenting  opinion  of  O'Brien,  LXXIV.  (§§  2832  et  seq.)  herein. 
J.,  and  opinion  of  Craig,  J.,  in  Hea-        ^  North  American  Life  &  Accident 

ley   V.   Mutual   Accident   Assur.   133  Ins.  Co.  v.  Borroughs,  69  Pa.  St.  43, 

111.    556,    23    Am.    St.    Rep.    637,    9  8  Am.  Rep.  212. 
L.R.A.  371,  25  N.  E.  52,  given  under        On  liability  under  accident  policy 

preceding  section.  for  sickness  or  death  caused  by  blood 

1  Martin     v.     Equitable     Accident  poisoning,    see    notes    in    5    L.R.A. 

Assoc.  61  Hun   (N.  Y.)   467,  41  N.  (N.S.)  926;  L.R.A.1917A,  1056. 
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ing  of  an  accident  policy.^  So  death  from  blood  poisoning  follow- 
ing an  accidental  cut  in  the  finger  of  the  holder  of  an  accident 
poHcy  is  within  the  terms  of  the  policy  providing  compensation  in 
case  of  death  by  external  violence  and  accidental  means.*  So  death 
caused  by  blood  poisoning  received  through  a  slight  wound  on  the 
hand  is  the  result  of  an  accidental  injury,  within  the  meaning  of 
an  accident  policy,  whether  the  poison  was  introduced  into  the 
wound  by  the  instrument  which  inflicted  it  or  from  other  sources.^ 
Again,  septicsemia,  which  is  brought  about  by  the  absorption  into 
the  blood  of  putrescent  or  poisonous  matter  when  proceeding  from 
external,  violent  and  accidental*  means  constitutes  a  ground  of 
recovery  under  an  accident  policy;  but  where  the  policy  insures 
against  bodily  injuries  through  external,  violent  and  accidental 
means,  but  excepts  death  or  disability  from  specified  "or  any  other 
kind  of  poisoning  except  as  hereinafter  stated;  but  subject  to  its 
conditions  covers  death  or  disability  resulting  from  septicremia," 
etc.,  it  is  to  be  construed  as  a  whole,  and  the  whole  is  subject ^to  the 
conditions  that  insurer  is  liable  only  where  death  is  the  result  of 
external,  violent  and  accidental  means  and  the  latter  provision  is 
declaratory  merely  and  does  not  enlarge  tlie  grounds  of  liability,  but 
on  the  contrary  restricts  and  limits  them,  so  that  death  by  septi- 
caemia after  an  operation  for  appendicitis  takes  the  case  out  of  the 
jKjlicy  where  there  is  no  claim  that  death  was  by  accident  but  only 
that/  accident  or  no  accident,  death  by  septicaemia  is  expressly 
provided  for  in  the  policy.^  And  Ijlood  poisoning  from  septic  mat- 
ter thrown  by  a  cough  against  the  membrane  of  the  eye,  without 
abrading,  breaking,  or  rupturing  the  surface  is  not  within  the 
meaning  of  a  provision  in  an  accident  insurance  policy,  insuring 
against  blood  i)oisoning  from  septic  matter  introduced  into  the  sys- 
tem through  wounds.' 

There  are  also  numerous  instances  of  accidents  from  infection 
or  poison,  which  come  within  clauses  covering  excepted  risks  under 
I  lie  policy,  as  is  illustrated  by  a  case  where,  although  ptomaine 
l)oisoning  and  death  from  eating  unsound  oysters  without  knowl- 
edge that  they  are  poisonous,  might  constitute  death  by  external 
accident,*  still  there  can  be  no  recovery  in  such  case  if  an  accident 

^Omberg  v.  United  States  Mutual  121  Iowa,  528,  03  L.R.A.  G03,  97  N. 

Acci.    Assoo.   101   Kv.   303,   72   Am.  W.  fH. 

St.  Rep.  413,  40  S.  W.  909.  ^  Herdic  v.  Marvlaiul  Casualtv  Co. 

*  Central     Acrident     Ins.     Co.     v.  (U.  S.  C.  C.)   146  Fed.  39(5,  3()  Ins. 

Keinbe,     220     111.     I'l,     5     L.R.A.  L.  J.  83,  affVl  149  Fed.  198,  79  C. 

(X.S.)    93.3,  110   Am.   St.   Rep.   2;!.'),  C.  A.  15(5,  30  Ins.  L.  J.  277. 

77  X.  E.  123.     See  Jiroch  v.  Travel-  "^  Fidelity  &- Casualtv  Co.  v.  Thomp- 

ers'    Ins.   Cc   14.")   .Midi.  .37.'),  108  N.  son,  154  Fed.  484,  83  C.  C.  A.  .324, 

\V.  728.  11   L.R.A.(N.S.)  1009. 

*Delaney  V.  Modem  Aceident  Chd).  ^  Mainland   Casually   Co.  v.  Ilud- 
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•  it"  tluit  character  i<  an  cxiav-sly  cxi*e]»lcd  risk.^  So  the  fact  that 
septic  germs  enter  a  wound  inllictetl  by  lUssiired  upon  his  leg  by 
his  thumb  nail,  does  not  make  the  loss  an  accidental  injurj^,  al- 
though death  ensues,  and  eiysipelas,  septicaemia,  and  septic  pneu- 
monia following  such  injury  are  not  •'intervening"  causes  under  a 
policy  insuring  against  injury  by  accidental  violence,  where  the 
injury  should  be  the  direct  and  sole  cause  of  death,  but  exempting 
insurer  from  liability  where  death  was  caused  by  or  arose  wholly 
or  in  part  from  any  intervening  cause.^"  But  a  clause  exempting 
the  insurer  from  liability  for  death  resulting  from  contact  Avith 
poisonous  substances  does  not  ait}:)ly  in  case  of  death  from  blood 
l)oisoning  caused  by  germs  infecting  an  accidental  wound."  And 
if  the  main  part  of  a  policy  contains  a  definite  indemnity  against 
disability  arising  from  blood  poisoning,  subsequent  provisos  entire- 
ly withdrawing  ])lood  ]ioisoning  from  the  operation  of  the  policy 
are  repugnant  to  the  body  of  the  contract  and  unenforceable.^^ 
And  an  abrasion  of  skin  by  a  fall  may  be  found  to  be  the  proximate 
cause  of  death  where  the  woimd  Ijecomes  infected  with  bacteria, 
causing  blood  poisoning  and  death  even  though  the  policy  exempts 
insurer  from  liability  for  death  resulting  from  poison  or  infection, 
for  infection  in  such  case  is  not  ihe  proximate  cause  of  death. ^^ 

§  2879.  Disease  causing  death  "directly  or  jointly  with  such  acci- 
dental injury." — If  tlie  jxilicy  i.r(»vides  against  liability  in  case  of 
injuries  accidentally  occurring  from  material  and  external  causes, 
such  injury  being  the  sole  and  direct  cause  of  death,  followed  by 
an  exception  covering  enumerated  diseases,  'Svhether  consequent 
upon  such  accidental  injury  or,  not.  and  whether  causing  such  death 
or  disability  directly  or  jointly  with  such  accidental  injury,"  the 
clause  here  given  in  quotations  being  in  parentheses  placed  after 
the  designation  of  diseases, -they  will  ])e  construed  as  pointing  out 
the  cases  to  which  the  exception  will  apply;  and  where  one  falls  in 
a  lit  in  front  of  a  locomotive  engi'ne  and  is  killed,  yet  although  a 
lit  is  a  form  of  disease,  it  is  not  a  disease  to  which  the  words  in  the 
parentheses  apply,  nor  is  the  death  a  death  by  disease,  although 
the  fit  may  have  been  the  cause  of  assured's  being  placed  in  a 
position  wherein  he  was  killed,  yet  the  accidental  killing  is  the 

crins,  —  Tex.  Civ.  App.  — ,  72  S.  W.  Rembe,  220  111.  151,  5  L.R.A.(N.S.) 

1047,  .32  Ins.  L.  J.  6()5.  033,  110  Am.  St.  Rep.  235,  77  N.  E. 

^Marvland   Casualtv   Co.  v.  Hud-  123. 
uins,  97  Tex.  124,  64  L.R.A.  340,  76        ^^  joQgg    v_    Casualtv    Co.    140   N. 

S.  W.  745,  33  Ins.  L.  J.  207.     See  Car.    262,   5    L.R.A. (N.S.)    932,    52 

^§  2620,  2621  herein.  S.  E.  578. 

^°  Mardorf    v.    Accident    Ins.    Co.        ^^  Carv  v.  Preferred  Accident  Ins. 

(1903)  1  K.  B.  584.  Co.    127    Wis.    67,    5    L.R.A. (N.S.) 

"  Central    Accident    Ins.     Co.    v.  926n,  106  N.  W.  1055. 
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proximate  sole  cause  of  death ;  it  is  an  independent  cause  interven- 
ing between  the  result  and  the  f;ilHn<i  into  a  fit.^* 

§  2879a.  Where  death  is  not  by  disease  but  from  accident. — If 
death  results  from  a  disease  consequent  upon  and  attributable  to 
an  injury  it  is  within  a  policy  using  the  clause:  Solely  by  external, 
violent  and  accidental  meaus.^*  If  disease,  causing  death,  is  the 
result  of  and  not  concurrent  with  the  injury,  the  death  is  ''solely 
from  accidental  injuries,''  as  where,  during  a  friendly  scuffle,  in- 
sured received  a  slight  cut  ujxm  his  linger  causing  erysipelas,  blood 
poisoning  and  death. ■'^  And  although  an  injury  may  have  been 
aggravated  by  disease  it  is  held  to  be  none  the  less  an  accident  con- 
stituting the  direct,  inde])endent  and  exclusive  cause  of  death  as 
where  assured  fell  and  struck  ujion  an  iron  handhold  of  a  wagon 
seat,  causing  a  rupture  of  the  duodenum  or  pancreas,  and  death, 
and  the  fatal  result  would  not  in  all  probability  have  occurred  ex- 
cept for  the  injury, ^""^  In  a  ^Missouri  ca.se  a  distinction  between  acci- 
dent and  disease  as  the  cause  of  death,  is  approved,  which  in  sub- 
stance is,  that  a  recovery  ma}'  be  had  if  a  fall  of  assured  is  the  direct 
cause  of  bursting  a  blood  vessel  and  consequent  death,  even  though 
Iiis  arteries,  heart,  and  kidneys  were  diseased ;  but  tliat  if  a  diseased 
nindilion  of  the  arteries  caused  apoplexy,  hemorrhage,  and  the 
fall,  recovery  would  be  precluded.^^  The  rule  as  stated  in  a  Ken- 
lucky  cajc  is  this,  that:  if  the  accident  is  the  direct  proximate 
cause  of  the  death,  without  the  inten-ention  of  any  diseased  condi- 
liun  of  the  body,  insurer  is  liable,  but  if  the  injury  or  death  difl 
uoi  happen  in  con.sequence  of  the  accident,  but  of  disease  and 
Ijudily  infirmity,  or  if  both  accident  and  disease  produce  the  result, 

1*  Lawrence  v.  Accidental  Ins.  Co.  Ins.    Co.    41    Utah,    112,    124    Pac. 

L.  R.  7  Q.  B.  D.  216,  50  L.  J.  Q.  B.  518. 

.')J2,  45  L.  T.  29,  20  W.  R.  802,  45  ^^  pjejai^f.y     y      Modern     Accident 

.1.  P.  781;  Winspear  v.  Accident  In.s.  Club,  121  Iowa,  528,  G3  L.R.A.  603, 

Co.  6  Q.  B.  42,  50  L.  J.  Q.  B.  292,  97  N.  W.  91.     Compare  Stull  v.  Unit- 

4:5  L.  T.  459,  29  W.  R.  116,  45  J.  P.  ed  States  Healtli  &  Accident  Ins.  Co. 

110.  —  Ky.  — ,  115  S.  W.  234;  Klinj;:  v. 

On  whether  a  general  rcquii-euient  Mason's    Fraternal    Accident    Assoc. 

as  t<»  external,  violent,  and  accidental  104  La.  763,  29  So.  3,32. 

means  ar)plies  to  a  sej)arate  provision  ^"^  Fidelity  &  Casualty  Co.  v.  Meyer, 

a.s  to  liability  in  ca.se  of  death  or  in-  106  Ark.   91,   44   L.R.A.  (N.S.)    493, 

jury  from  certain  sjiecilied  cuu.ses,  sec  152  S.  W.  995. 

note  in  27  L.R.A.  (X.S.)  480:  on  pre-  ^^  Ooodes  v.  Order  of  United  Com- 

vious  di.sea,sed  condition  atle»lin<,^  lia-  mcrcial    Travelei-s'    of   America,    174 

bility  for  death  or  injury  from  acci-  Mo.   App.   330,  156  S.  W.  995    (the 

<lent,  see   notes   in   34  L.l\.A.(  \.S. )  point  of  visible,  external  marks  was 

445;  52  L.i{.A.(X.S.)  1203.  also  involved   in   the  charge,  see   §^ 

^*  Armstrong   v.   West   Coast   Life  2(il7,  2617a  herein). 
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insuror  is  not  liable. ^^  In  a  Nebraska  oiu^e  a  locomotive  fireman 
injured  his  foot  while  at  work  in  tlie  railroad  yards.  He  was 
treated  therefor  and  presumably  so  far  recovered  as  to  resume  work 
about  twO' weeks  thereafter,  but  became  ill  the  same  day  and  died 
the  followino-  day.  The  question  in  issue  was  whether  death  re- 
sulted solely  from  bodily  injuries  ed'ected  through  external,  violent 
and  accidental  means.  The  court  instructed  the  jury  that  "If  you 
fmd  that  insured's  death  resulted  from  sickness  which  would  not 
have  been  fatal  but  for  the  lowered  vitality  which  followed  the  in- 
jury, the  sickness,  and  not  the  lowered  vitality,  was  the  cause  of 
death.  Your  verdict  in  such  case  will  be  for  the  defendant"  and 
the  court  subsequently  told  the  jmy  that  they  were  not  to  construe 
said  instruction  "as  meaning  that  there  could  be  no  recovery  in 
case  you  should  find  that  death  resulted  proximately  and  as  the 
moving  cause  of  the  accident"  in  question,  "because  there  were 
other  causes  which  accelerated,  or  even  being  added,  resulted  in 
death.  If  the  cause  of  death  was  later  sickness  as  a  moving  cause, 
accelerated  by  a  weakened  condition  resulting  from  the  accident 
that  was  not  the  moving  cause,  then  there  can  be  no  recovery.  If 
the  cause  of  death  was  the  accident,  its  results  being  quickened  or 
accelerated  by  later  conditions,  then  there  may  be  a  recovery. 
This  instruction  is  added  to  those  previously  given  by  reason  of  the 
words  'independent  of  other  causes'  in  their  relative  use  in  said" 
original  instruction.  This  was  lield  error,  as  the  instruction  went 
too  far  in  using  the  words  "or  even  being  added  to  resulted  in 
death"  concerning  which  the  court,  per  Fawcett,  J.,  said:  "If  a 
beneficiary  under  an  accident  policy  can  add  other  causes  than 
those  resulting  from  the  accident  and  base  a  recovery  upon  the 
death  of  assured  from  such  added  causes,  there  would  be  no  limit 
to  the  liability  of  an  accident  insurance  company,  and  the  condi- 
tions in  the  policy  would  be  valueless."  The  jury,  sometime  there- 
after, requested  that  they  be  instructed  whether  they  could  render 
a  verdict  for  the  plaintifT  if  they  found  that  assured's  death  "was 
caused  by  the  sum  of  two  causes"  whereupon  the  court  refused  to 
answer  "no"  at  defendant's  request,  but  refused  further  instruc- 
tions. This  was  also  held  error  on  the  ground  that  "plaintiff  was 
not  entitled  to  recover  if  death  was  caused  by  the  sum  of  the-^e  two 
causes,"  and  accordingly  judgment  for  plaintiff  was  reversed  and 
cause  remanded.^"  And  where  the  question  whether  disease  or 
accident  caused  the  death  and  the  insurance  is  against  bodily  in- 

19  Aetna  Life  Ins.  Co.  v.  Bethel,  Neb.  471,  123  N.  W.  456,  39  Ins.  L. 
140  Kv.  COO,  131  S.  W.  523,  40  Ins.  J.  277,  Reese,  C.  J.,  dissenting?,  s.  c. 
L.  J.  i08,  129,  Carroll,  J.  82  Neb.  499,  118  N.  W.  70,  38  Ins. 

20  Ward  v.  Aetna  Life  Ins.  Co.  85  L.   J.  14. 
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juries  affected  through  external,  violent  and  accidental  means,  if 
death  results  solely  from  such  injuries,  the  word  ''solely"  does  not 
change  the  logical  meaning  of  such  a  clause  as  without  it  the  re- 
quirement is  that  death  should  result  from  the  injury  and  the  idea 
of  other  independent  or  co-operating  clauses  is  excluded,  and  all 
morbid  changes  in  the  exercise  of  vital  functions  which  result  from 
or  are  induced  by  the  original,  primary  bodily  injury  ai^e  not  in- 
dependent causes  but  are  the  effect  of  said  injury,  and  the  latter 
and  not  the  morbid  changes  induced  thereby  constitute  the  cause 
of  the  resulting  death.  The  primary  injury  is  the  starting  point 
and  the  conditions  induced  thereby  are  the  effects  thereof  and  must 
be  considered  in  relation  thereto  as  an  effect  and  not  as  a  cause.^ 
And  it  is  also  held  that  under  a  claim  that  insured's  injuries  caused 
bodily  lesions  which  continued  and  resulted  in  his  death  shortlj' 
thereafter,  evidence  of  his  bodily  condition  during  the  period  be- 
tween injury  and  death  is  relevant,  and  that  things  done  or  said 
by  him  which  expressed  or  showed  such  condition  or  state  of  his 
body  are  also  admissible.^  So  where  death  is  caused  by  rheumatism, 
which  is  caused  by  accident,  a  recovery  may  be  had.^  And  a  fall 
while  stepping  from  the  sidewalk  to  the  street,  even  though  an 
incurable  chronic  disease  may  have  been  a  contributing  cause,  or 
the  death  may  have  been  hastened  by  such  fall,  does  not  necessarily 
make  insurer  less  liable  under  a  policy  requiring  that  death  must 
result  solely  from  an  accidental  cause.*  So  where  a  temporary 
and  unexpected  physical  disorder  causes  the  insured  to  fall  and 
injure  himself,  the  injury  is  received  through  violent,  external,  and 
accidental  means,  and  the  insurance  company  is  liable  therefor.^ 
And  although  a  fall  may  have  produced  a  condition  designated  as 
apoplexy,  the  death  is  nevertheless  accidental,  and  not  in  conse- 
quence of  disease ;  ^  or  where  a  fall  results  in  typhoid  fever,  even 
though  the  evidence  be  of  death  or  disease,  the  verdict  of  death  by 
accident  will  not  be  disturbed  where  there  is  sufficient  evidence  to 

1  Ward  V.  Aetna  Life  Ins.  Co.  82  ^  Meyer  v.  Fidelity  &  Casualty  Co. 

Neb.  491),  118  N.  W.  70,  38  Ins.  L.  96  Iowa,  378,  59  Am.  St.  Rep.  374, 

J.  14,  substantially  the  words  of  the  G5  N.   W.  328.     See  also  Interstate 

court  per  Calkins,  C,  citing  Delaney  Caswalty  Co.  v.  Bird,  18   Ohio   Civ. 

v.  Modern  Accident  Club,  121  Iowa,  Ct.  R.  483,  10  O.  C.  D.  211. 

528,  03  L.R.A.  603,  97  N.  AV.  91.  ^  Accident  Ins.  Co.  of  North  Amer- 

?Ward  v.  Aetna  Life  Ins.  Co.  82  ica  v.  Young   (Can.  S.  C.  1892)    12 

Neb.  499,  118  N.  W.  70,  38  Ins.  L.  Can.  L.  T.  217.     See  Smith  v.  Acci- 

J.  14.  dent   Ins.   Co.   5  L.   R.   Ex.   302;   39 

8  Travelers'  Ins.  Co.  v.  Hunter,  :]0  L  ,L   E.v.  211,  22  L.  T.  861,  18  W. 

Tex.  Civ.  App.  489,  70  S.  W.  798.  I.'.     1107,    noted    above    under    this 

*  Plall  v.   fioneral   Accident    Assur.  section. 
Corp.  Ltd.  16  Ga.  App.  66,  85  S.  K. 
600. 
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>ai)port  it."  Aiul  wIktc  ;u-^siirtHl,  wlio  was  Jclirious  by  reason  of 
soveve  tvi>lu)i(l  lover,  wa.s  left  alone  momentarily  in  a  room  willi  a 
single  window  openinj;-  ont  on  a  balcony,  and  was  found  uj^on  the 
ground  below,  inu-onseions,  with  se\ere  injuries  which  ])robably 
would  have  caused  his  death,  even  if  he  ha<l  not  had  typhoid  fever, 
it  was  decided  that  it  W(.)uld  he  err(»r  to  rule  as  a  mailer  of  law, 
that  insured's  death  was  not  ellccled  diit-clly  and  indcpendciilly 
of  all  other  causes  through  act-idcntal  means,  a<  ihc  dillicult.y  was 
whether  the  disease  did  nol  contribute  In  {\\v  injuries,  or  at  Iciiijl 
whether  it  was  not  a  cause  co-o])eiatinL;,  willi  the  fall  in  inducing 
the  result;  and  the  disease  may  ha\e  l)cen  simply  a  condition  and 
not  a  moving  cause  of  the  fatal  injuries.  ''But  such  an  event  com- 
monly has  been  held  to  be  the  result  of  accident  i-ather  than  of 
disease."  *  So  the  fact  that  an  accident  ruptured  a  kidney  because 
"f  its  cancerous  condition  does  not  prevent  the  accident  from  being 
liie  cause  of  the  ensuing  death  of  the  injured  person,  "independent 
of  all  other  causes.'*  within  the  meaning  of  a  policy  of  accident  in- 
surance held  by  him.^  Nor  does  assnred's  predisposition  to  rupture 
]iroclude  rupture  conseqnent  upon  a  fall  being  a  loss  through  bodily 
injury  effected  directly  and  independently  of  all  other  causes 
through  accidental  means. ^'^  And  the  total  loss  of  sight  consequent 
upon  injury  to  an  eye  caused  by  running  into  an  obstacle  in  the 
nighttime  constitutes  a  loss  within  the  policy,  even  though  a  prior 
diseased  condition  of  the  eye  is  set  np  in  defense.^''  Again,  if  l>y 
extraordinary  exertion  to  control  an  unmanag(>a])lo  horse  which 
insured  was  riding,  he  ruptured  a  ])loo<l  vessel  of  his  brain  and 
his  death  was  necessarily  and  solely  c;mscd  thereby,  there  should 
be  a  recovery  under  the  policy,  even  though  pre-existing  dis- 
ease had  hardened  or  weakened  said  blood  vessel  and  even 
if  he  had  any  disea.se,  but  it  had  no  part  in  causing  such 
rupture  and  death  it  constitutes  no  defense  and  an  instruction 
to  this  effect  does  not  conflict  with  an  instruction  that  if  insured  was 
suffering  from  disea.^e  and  the  blood  vessels  in  his  brain  were 
hardened  or  weakened  thereby  and  it  caused  or  activelj^  co-operated 
with  any  accidental  injury  to  his  brain,  and  his  death  resulted  from 

'  Standard    Life   &    Accident   Ins.  ^  Fetter  v.  Fidelity  &  Ca-sualtj^  Co. 

Co.  V.  Thomas,  1.3  Kv.  L.  Rej).  593,  174  ^[o.  256,  61  L.R.A.  459,  97  Am. 

17  S.  W.  275.  St.  Kep-  560,  7.3  S.  W.  592. 

^  Bohaker  v.  Travelers'  Ins.  Co.  215  ^'^  Collins  v.  Casualty  Co.  of  Amer- 

:Mass.  .32.  46  L.R.A.(X.S.)   54.311,  Krj  ica,    224    Ma.s.s.     .327,'    L.R.A.1916E, 

\.  K.  .342,  42  Ins.  L.  .].  1367.  1203.  112  X.  E.  6.34. 

On   liability  iindci-  accident  policy  ^^  Travelers  Ins.  Co.  v.  Mclnerney, 

i'oi-  death  during-  delirium.  s(>c  note  in  —  Kv.  — ,  119  S.  W.  171. 
46  L.R.A.  (N.S.)  543. 
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such  co-operating,  then  the  law  was  for  insurer.     And  accordingly 
a  judgment  for  recovery  under  the  policy  was  affirmed. ^° 

In  a  Minnesota  case  there  was  a  question  whether  death  was 
caused  by  accident  or  dise&se,  where  it  appeared  that  assured  re- 
ceived an  injury  while  sliding  to  "steal  second"  in  a  baseball  game, 
and  said  injury  was  followed  by  an  operation  for  appendicitis,  and 
death  resulted  from  septic  peritonitis.  Assured  had  consulted  a  phy- 
sician once  or  twice  somewhat  more  than  a  year  preceding  his  death, 
[ind  it  was  found  that  he  was  suffering  from  a  mild  case  of  appen- 
dicitis, catarrhal  in  nature.  A  laxative  was  prescribed  and  the 
physician  heard  no  more  complaints  from  him.  The  policy  in- 
sured against  disability  or  death  resulting  directly,  independently, 
and  exclusively  of  any  and  all  other  causes  from  bodily  injury 
effected  solely  through  external,  violent  and  accidental  means. 
.  The  trial  court  charged:  "If  you  find  that  Ludwig  had  at  some 
previous  time  suffered  from  an  attack  of  appendicitis,  and  he  had 
fully  recovered  therefrom,  so  that  immediately  before  the  external 
accidental  injury  at  the  ball  game,  if  you  find  that  there  was  such 
an  injury  received  by  him,  there  was  then  no  appendicitis  present, 
but  because  of  such  previous  attacks  Ludwig  was  more  susceptible 
to  the  disease,  and  such  an  injury  started  it,  there  may  be  a  re- 
covery, although  the  external  accidental  injury  would  not  have 
produced  the  appendicitis  if  his  appendix  had  never  l>een  previous- 
ly impaired  by  disease.  In  other  words,  if  Mr.  Ludwig  recovered 
from  his  former  attack  of  appendicitis,  if  he  had  it,  so  that  such 
disease  no  longer  existed  in  his  body,  and  there  was  only  a  sus- 
ceptibility to  hjive  it  in  case  a  proper  exciting  cause  should  rise, 
and  if  this  fall  on  the  cement  slab  on  the  base  is  by  you  found  by 
a  fair  preponderance  of  the  evidence  to  be  such  exciting  cause, 
and  to  be  external,  violent,  and  accidental  injury,  the  amount  of 
(lie  policy  would  become  payable,  upon  proper  notice  and  proof 
being  made.  But  if,  because  of  the  former  attack  there  was  not 
merely  a  susceptil)ility  to  a  further  attack,  but  the  actual  disease 
itself  existed,  liable  to  be  rendered  active  and  virulent  bv  an 
injury  such  as  that  suH'ered  by  Mr.  Ludwig,  in  that  event  the  active 
di.sease  which  resulted  in  death  would  not  be  regarded  as  the 
result  of  the  fall  alone,  but  as  joint  result  of  the  fall  and  the  latent 
ilisease,  and  there  can  be  no  recovery."  It  was  held  that  a  ver- 
dict of  injury  by  accidental  means  should  be  affirmed  upon  the 
evidence  and  that  assured's  death  resulted  from  such  injury  as  the 

^'  Continental  Casualty  Co.  v.  Sein-    aenidcnt    within     accident    insuranco 
l)lo,  —  Ky.  — ,  112  S.  \V.  1122.  policy,  see  note  iu  19  L.R.A.(N.S.) 

On  rupture  of  l)lf)o<l  vessel   as  an    1200. 
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proximato  cause  tberoof.^^  So  doatli  from  the  bil«  of  a  dop;  is 
death  frotn  an  aeeident,  and  iioL  death  from  sickness  or  disease, 
within  the  meanni^  of  a  poHcy  providing  for  certain  payments  in 
caeo  of  death  from  accident  and  for  otiier  and  different  payments 
in  case  of  death  from  sickness  or  disease.^^  So  blood  poisoning  is 
an  accitlent  and  not  a  disease;  especially  so  where  the  policy  ex- 
l»res:>ly  enumerates  certain  kinds  of  illness  or  disease  as  those  with- 
in the  policy  irrespective  of  their  cause,  and  l)lood  pioisoning  is 
not  included  in  the  enumeration.^^  So  death  directly  from  blood 
poisoning  due  to  perforation  of  the  rectum  by  a  bone,  presumably 
swallowed  with  food,  is  caused  by  external,  violent,  and  accidental 
means,  within  the  meaning  of  those  terms  in  a  policy."  So  an 
iuliammation  of  the  mucous  membrane  of  the  eye  caused  by 
splash-water  from  a  tub  in  which  assured  was  washing  flannels 
and  resulting  in  the  loss  of  sight  of  an  eye  is  accidental  and  such 
infection  and  accompanying  injury  and  loss  will  not  be  classed  as 
the  effect  of  a  disease. ^^  And  where  the  question  is  whether  death 
was  caused  by  accident  or  disease,  a  verdict  of  accidental  death  is 
supported  by  evidence,  where  the  testimony  is  conflicting  as  to 
the  condition  of  a.ssured's  heart,  but  there  is  direct  testimony  that 
insured  was  in  a  boat  which  capsized,  and  that  he  received  a  h\(A\ 
on  the  head  which  shows  abrasions  of  the  skin,  and  experts  testify 
that  death  could  be  caused  by  a  blow  of  such  a  character.^^  And 
if  death  results  from  chloroform  while  being  administered  to  in- 
sured by  a  physician  preparatory  to  a  surgical  operation,  whereby 
acute  dilatation  of  the  heart  results  and  disease  does  not  contribute 
to  such  death  it  is  accidental.^''    So  when  it  is  a  question  for  the  jury 

^^  Ludwig    V.    Preferred    Accident   nal    means,    see   note   in    30    L.R.A. 
Ins.  Co.  of  N.  Y.  113  Minn.  510,  130    (N.S.)  1181. 
N.  W.  5,  40  Ins.  L.  J.  844.  ^^  Sullivan  v.  Modern  Brotherhood 

^2  Farner  v.  Massachusetts  Mutual  of  America,  167  Mich.  524,  42  L.R.A. 
Accident  Assoc.  219  Pa.  71,  123  Am.  (N.S.)  140n,  133  N.  W.  486,  41  Ins. 
St.  Rep.  621,  67  Atl.  927.  L.  J.  286. 

^3  Continental  Casualty  Co.  v.  Ma-  On  liability  under  accident  policy 
this,  150  Ky.  477,  150  S.  W.  507,  42  for  condition  caused  by  external  in- 
Ins.  L.  J.  159.  See  decisions  under  fection  without  cut  or  abrasion,  see 
§  2878  herein.  note  in  42  L.R.A. (N.S.)  140. 

On  liability  for  sickness  or  death        ^^  Stout  v.  Pacific  Mutual  Life  Ins. 
caused  by  blood  poisoning,  see  notes   Co.  130  Cal.  471,  62  Pac.  732. 
in5  L.R.A.(N.S.)  920;  L.R.A.1917A,       i' Beile    v.     Travelers'     Protective 
1056.  Assoc.  155  Mo.  App.  629,  135  S.  W. 

1*  Jenkins  v.  Hawkeye  Commercial   497,  40  Ins.  L.  J.  1028. 
Men's    Assoc.    147    Iowa,    113,    30       On  liability  for  death  or  injury  re- 
L.R.A.(N.S.)  1181n,  124  N.  W.  199.    suiting    from    surgical    operation    or 

On  whether  death  or  injury  from  medical  treatment,  see  notes  in  26 
substance  taken  internally  inay  be  L.R.A. (N.S.)  1004;  L.R.A.1915E, 
de;#ined  to  have  been  caused  by  exter-   955. 
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whether  death  rcsuhed  from  an  operation  consequent  upon  the 
effects  of  an  accidental  injury  including  the  proper  and  necessary 
incident  of  etherization^  a  finding  that  it  so  resulted  will  be  sus- 
tained when  justified  by  the  evidence."^ 

If  anyone  causes  insured's  death   sooner  than   it  would  have ' 
taken  place  from  a  disease  with  which  he  suffered  it  constitutes 
death  by  accident.^^ 

Where  the  insurance  covers  bodily  iiajury  through  external, 
violent,  and  accidental  means,  and  hernia  is  the  consequence,  and 
not  the  proximate  cause  of  the  injury,  there  can  be  a  recovery. under  • 
the  policy  even  though  liability  for  hernia  is  not  a  risk  assumed.^^ 
So  hernia  caused  by  a  sudden  and  accidental  strain  resulting  in 
death  is  not  within  an  exception  of  liability  for  death  rasulting 
wholly  or  in  part,  by  disease,  or  bodily  infirmity,  hernia,  rupture. 
etc.2°  So  in  a  Georgia  case  the  test  is  made  whether  insured  had 
at  the  time  of  the  injury  for  which  recovery  is  Sought  a  "reducible 
hernia"  and  that  it  must  be  shown  by  insurer,  after  prima  facie 
proof  that  the  injury  resulted  from  accident,  that  the  existence 
of  such  hernia  at  the  time  of  the  accident  substantially  contributed 
wholly  or  partly,  directly  or  indirectly,  in  bringing  about  the  in- 
jury; and  if  such  hernia  merely  aggravated  the  consequences  of 
the  accident  insured  may  recover.^  If  hernials  expressly  classified 
in  the  policy  as  a  disease  and  indemnified  against  as  such,  evidence 
of  experts  as  to  the  nature  or  character  or  ela.ssification  of  hernia  • 
is  immaterial,  and  where  so  cla.<^sined  it  is  also  unimportant,  whether  ' 
or  not  it  is  the  result  of  an  accidental  injury,  or  was  produced  by 
external,  violent,  or  traumatic  force;  and  where  the  jiolicy  con- 
si.-fts  of  two  distinct  jjarts,  one  of  which  insures  against  accidents 
and  the  other  provides  indemnity  for  certain  losses  in  the  ca.se  of 

^"^^  Collins  v.  Casualty  Co.  of  Amer-  policy  exempting  insurer  or  limiting 

iea,    224    Mass.     327,    L.R.A.191GE,  its  liability  for  disability  arising  from 

120.3,  112  N.  E.  634   (condition  was  a  speeilied  condition,  when  such  con- 

"loss  of  life     .     .     .     resulting  from  dition  is  itself  tlie  result  of  an  acci- 

l)odily  injuries     .     .     .     effected  di-  dent  occurring  after  the  issuance  of 

rectly  and  independently  of  all  other  the    policy,    see    notes    in    8    L.R.A. 

causes  through  accidental  means").  (N.S.)  1014;  L.R.A.191(iB,  621. 

^8  Hooper  V.  Standard  Life  &  Ac-  ^^  Atlanta  Accident  Assoc,  v.  Alex- 

cident   Ins.   Co.   166   Mo.   App.   209,  ander,  104  Ga.  709,  42  L.R.A.  188, 

148  S.  W.  116.  80  S.  E.  939,  28  Ins.  L.  J.  83. 

^^  Berry     v.     United     Commercial  ^Thornton    v.    Travelers'    Ins.    Co. 

Travelers'  of  America,  172  Towa,  429,  116  Ga.  121,  94  Am.  St.  Rep.  99,  42 

154  N.  W.  498,  L.R.A. 19161',,  617,  47  S.  E.  287,  32  Ins.  L.  J.  38,  a  case 

Ins.   L.   J.   101    (denmrrer  sustained  of    excepted    liability    where    injury 

l)elo\v;  reversed).     Examine  Keen  v.  resulted    from    hernia.      See    Atlanta 

Continental   Casualty  Co.   175  Iowa,  Accident    Assoc,    v.    Alexander,    104 

513.  154  N.  W.  409.'  Ga.  709,  30  S.  E.  939. 

On  applicability  of   jirovisions   in 
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disoiV'^e  or  illness,  mul  fiivllicr  |»iii\i(K-s  for  vaytiuMil  ot"  a  (•(uliiiii 
amount,  inohulin*];  a  specified  indeiunily  for  surgeons'  fees  for  a 
"'(•iittini;  (iiieralion  for  a  radical  cure  for  abdominal  hernia,"  and 
insured  claimed  a  recovery  for  surj»eon's  fees  and  for  loss  of  time 
iiiuler  the  i>olicy  hy  reason  of  such  operation  and  subsequent  con- 
linemcnt  (hiriuji;  recovery  and  said  claim  was  resisted  uj)()n  the 
jiTound  that  the  hernia  was  an  accident  and  was  not  contracted 
while  the  policy  was  in  force  Imt  existed  prior  to  the  application 
tlierefor,  a  judgment  for  plaintiff  will  be  sustained,  even  though 
he  might  have  had  a  predisposition  to  hernia  or  that  by  violent 
physical  exertion,  prior  to  the  time  the  policy  was  issued,  the 
inguinal  ring  was  weakened,  causing  the  Jiernia  to  subsequently 
develop.  Again,  in  view  of  the  provisions  of  the  policy  which 
indenmifiod  against  an  actual  or  complete  hernia  retpiiring  a 
cutting  o|»eralion  for  a  radical  cure,  an  instruction  is  not  reversible 
error  where  it  tells  the  jury  in  effect  that  there  may  have  been  a 
predisposition  to  hernia,  or  such  condition  existing  as  would  likely 
result  in  the  development  of  a  hernia,  though  the  latter  be  not 
then  in  existence.^ 

A  death  by  sunstroke  must  he  regarded  as  due  to  external, 
violent,  and  accidental  means  within  the  meaning  of  a  policy  of 
insurance,  if  it,  while  exempting  the  insurer  from  liability  when 
death  is  caused  by  such  means,  specially  provides  that  if  an  injury 
resulting  in  disability  or  death  is  caused  by  sunstroke;  then  the 
liability  shall  he  one-fourth  of  the  sum  otherwise  payable,  unless 
the  insured  was  acting  in  the  line  of  his  duty  as  a  railway  em- 
ployee.' So  the  terms  of  the  policy  may  expressly  provide  that  the 
terms  ^'bodily  injun""  as  defined  in  the  insuring  clause  shall  be 
so  understood  wherever  used  in  the  policy,  and  as  there  defined  that 
it  shall  cover  "sunstroke,  freezing,  hydrophobia,  asphyxiation — 
suffered  through  accidental  means"  but  excluding  suicide,  or  an 
attempt  thereat,  sane  or  insane,  in  which  case,  although  the  in- 
.surance  is  against  hodily  injury  through  '•'accidental  means,"  and 
although  sunstroke  be  held  technically  a  disease  rather  than  an 
accident,  still  the  above  clause  i)reclu(les  the  idea  that  recovery 
could  be  had  for  deatli  or  disability  l\v  sunstroke  only  when  the 
means  or  causes  leading  thereto  are  such  as  makes  the  sunstroke 
itself  the  result  of  i»receding  accidental  means,  in  other  words,  the 

2  Hilts  v.  United  States  Casualty  370.  58  S.  W.  ()!)4.  See  also  as  to 
Co.  176  Mo.  App.  635, 159  S.  ^\.  771,    sunstroke.  §  2880  herein. 

42  Ins.  L.  J.  1788.  On     risks    covered     by    insurance 

3  Railway  OPficials  &  Ernplovoes  against  sunstroke,  see  notes  in  0 
Accident  Assoc,  v.  Johnson,  109  K".  L.K.A.(N.S.J  609;  L.R.A.1916E,  957. 
261,  52  L.R.A.  401,  95  Am.  St.  Re].. 
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term  ''accidental  means"  doe*  not  neees^'itate  a  preceding  accident 
and,  therefore,  exchidin.o-  any  assumption  of  an  intent  on  assured's 

part  to  so  expose  himself  as  to  bring  on  "sunstroke/'  that  con- 
dition constitutes  an  accident  within  the  policy  terms.* 

*  Gallagher  v.  Fidelity  &  Casualty  coneessiou  to  this   view,  to  save  all 

Co.  of  N.  Y.  148  X.  Y.  Supp.  lOKj,  question  as  to  liability  therefor,  these, 

163   App.    Div.    556,   44   Ins.    L.    J.  together  with  asphyxiation,  are  spe- 

448,    the  court,   per   Burr,   J.,   said:  citloally   named    as    conditions   as   to 

"Technically,    sunstroke   is   rather   a  which  the  policy  holds  good.    Herdic 

disease    than    an    accident.      As    was  v.  Marvland  Casualtv  Co.   (U.  S.  C. 

said  by  Cockburn,  Chief  Justice,  sun-  C.)  14(5  Fed.  39(5,  aft'd  149  Fed.  198, 

stroke  is  'an  inflammatorv  disease  of  79  C.  C.  A.  156. 

the   brain,   brought   on   by   exposure  '*  'Accident  insurance  companies  do 

to  the  too  intense  heat  of  the  sun's  business  mostly  with  the  common  peo- 

rays.'       Sinclair    v.     The    Maritime  pie,  and  the  term  "accident"  as  used 

Passengei-s'    Assur.    Co.    3    Ellis    &  in  these  policies  should  be  construed 

Ellis,  478.     Sunstroke  is  a  term  'ap-  most  strongly  against  the  companies, 

plied  to  the  ettiect  produced  upon  the  and  be  defined  according  to  the  ordi- 

centi-al  nervous  system,  and  through  nary  and  usual  understanding  of  its 

it   upon   other   organs   of   the   body,  signification.'       Young     v.     Railway 

bj-  exposure  to  the  sun  or  to  over-  Mail  Assoc.  1*26  Mo.  App.  325,  103 

heated  air.'    Encyclopedia  Brittanica,  S.  W.  557. 

title  Sunstroke.  The  evidence  in  this  "(2)  The  exact  language  of  the 
case  also  warrants  the  rinding  that  clause  in  question  is  above  quoted, 
this  inflammatory  condition  of  the  The  language  taken  in  its  entirety 
l)rain  may  result  from  exposure  to  is  inapt.  If  both  of  the  qualifying 
artificial  heat,  as  well  as  from  the  clauses  relate  not  only  to  asphyxia- 
direct  rays  of  the  sun.  The  antithesis  tion,  which  they  immediately  follow, 
of  'accidental'  is  'intentional.'  It  but  to  sunstroke,  freezii}g  and  hydro- 
may  be  .that  plaintiff  intentionally  phobia  a^  well,  it  is  not  easy  to  con- 
exposed  himself  to  the  sun,  but  that  template  hydrophobia  as  being  a 
he  intended  thereby  to  produce  this  method  adopted  by  a  would-be  suicide, 
■inflammatory  condition  of  the  brain'  One  might,  it  is  true,  expose  himself 
is  without  any  evidence  to  support  it.  to  a  dog  bite,  but  that  is  not  the 
The  result  was  not  'according  to  the  language  of  the  policy,  and  if  he  did 
usual  course  of  things.'  It  did  not  so,  it  by  no  means  follows  that 
follow  as  a  'u.sual  ett'ect  of  a  known  hydrophobia  would  result  therefrom, 
cause.'  It  was  not  the  'natural  and  The  punctuation  would  limit  the  qual- 
probable  consequence'  thereof.    .    .    .  ifying   clause,   'suffered   through   ac- 

"In  the  policy  now  under  consider-  cidental  means'  to  asphy.xiation  only, 

ation,  however,  in  its  defining  clause,  and  so  limited  we  can  conceive  of  a 

sunstroke  is  included  within  the  defi-  ])erson  suffering  asphyxiation  inten- 

nition  of  'bodily  injury,'  ami  because  fionally    or    accidentally.       We    can 

this  is  an   accident   as   distinguished  think  also  of  a  person  exposing  hini- 

from  a  life  policy,  it  might  be  urged  self  to  great  heat  or  to  extreme  <'<)ld, 

with    considerable    force    that    every  but     that    he    deliberately     intended 

sunstroke  is   within    the  meaning  of  lherel)y  in  the  one  case  to  bring  al)out 

the    |>olicy    as   accidental    bodily    in-  the  disease  known  as  sunstroke,  and 

.jury.     While  it  may  be  conceded  that  in    the   otiier  case  the   physical   con- 

.sunstroke,  fnezing,  and  hydroj>hol)ia  dition   known    as   freezing,   it  is   not 

are    diseases    rather    than    aeeidenis,  easy  to  conclude.      If-  there  must   bo 

the  poi)ular  idea  is  not  so,  and  a<  ;i  a  'preceding  accident,'  and  in  conse- 
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§  2880.  Where  death  is  not  from  accident  but  by  disease. — The 
■]>laintin'  was  masliT  of  a  vessel  about  to  proeeed  on  a  foreign  voy- 
age, and  was  insured  against  any  ])ersonal  injury  Ironi  or  by  reason 
of  or  in  con.sequence  of  any  aecidcnt  which  might  happen  to  him 
upon  any  ocean,  sea,  river,  or  hd<c.  The  assured,  while  on  hoard 
Jiis  ship  in  the  discharge  of  his  duty  in  the  Cochin  river,  oil"  the 
coast  of  India,  was  struck  down  by  sunstroke,  from  which  he  died 
the  same  day,  and  it  Was  held  not  death  by  accident.^  And  where 
the  i)ost  mortem  showed  that  the  heart  and  brain  were  generally 
diseased,  and  that  the  fall  was  caused  thereby,  and  no  external 
cause  for  the  fall  was  shown  to  exist,  the  consequent  death  was 
held  to  resnlt  from  disease,  even  though  there  was  nothing  in  the 
general  external  appearance  of  assured  to  indicate  disease.^  If 
an  existing  but  dormant  disorder  or  disease  is  brought  into  activity 
by  the  accident,  and  death  is  caused  wholly  or  in  part  by  the  dis- 
ease, a  question  might  fairly  arise  whether  the  accident  was  the 
proximate  cause  of  death ;  the  injury  could  not  be  held  the  sole 
cause  of  death  within  a  stipulation  for  liability  only  for  injuries 
or  accidents  which  arc  the  sole  proximate  cause  of  death.''  And 
where  assured  accidentally  fell,  and  a  few  weeks  thereafter  a  dis- 


queiice  thereof  subsequent  exposure 
to  the  sun's  rays  or  excessive  heat, 
followed  by  the  disease  known  as 
sunstroke,  to  come  withii;  the  terms 
of  tliis  policy,  then  the  clause  in 
question  would  add  little  or  nothing 
to  tlie  previous  binding  force  of  the 
])olicy,  for  the  reason  that  the  in- 
demnity would  be  not  for  the  sun- 
stroke independently  considered,  but 
for  the  accident  which  preceded  it, 
and  for  everything  resulting  there- 
from, including  such  sunstroke.  If 
the  language  is  vague  and  indefinite, 
it  must  be  construed  most  strongly 
against  the  insurer."  Compare  El- 
sey  V.  Fidelitv  &  Ciisualtv  Co.  of  N. 
Y.  —  Irtd.  App.  — ,  109"  N.  E.  413, 
45  Ins.  L.  J.  359. 

^  "Disease  or  death  engendered  by 
exposure  to  heat,  cold,  damp,  the 
vicissitudes  of  climate,  or  atmos- 
pheric influences  cannot,  we  think, 
properly  be  said  to  be  accidental ; 
unless  at  all  events  the  exposure  is 
itself  brought  about  by  circumstances 
which  may  give  it  the  character  of 
accident.  ...  In  the  present  in- 
stance the  disease  called  sunstroke, 


although  the  name  would  at  first  seem 
to  imply  something  of  external  vio- 
lence, is,  so  far  as  we  are  informed, 
an  inflammatory  disease  of  the  brain, 
brought  on  by  exposure  to  the  too 
intense  heat  of  the  sun's  rays.  It  is 
a  disease  to  which  persons  exposing 
themselves  to  the  sun  in  a  tropical 
climate  are  more  or  less  liable.  .  .  . 
We  think  .  .  .  that  his  death  must 
be  considered  as  having  arisen  from 
a  natural  cause :"  Sinclair  v.  Mari- 
time Passengers'  Assur.  Co.  3  El.  & 
B.  478,  30  L.  J.  Q.  B.  77,  7  Jur. 
(N.  S.)  367,  4  L.  T.  15,  9  W.  R. 
342,  2  Big.  L.  &  A.  Ins.  Cas.,  per 
Cockburn,  C.  J. ;  Dozier  v.  Fidelity  & 
Casualty  Co.  13  L.R.A.  114,  46  Fed. 
446. 

^  Sharpe  v.  Commercial  Travelers' 
Mutual  Accident  Assoc,  of  America, 
139  Ind.  92,  37  N.  E.  353. 

On  previous  diseased  condition  as 
affecting  liability  for  death  or  injury 
from  accident,  see  notes  in  34  L.R.A. 
(N.S.)  545;  52  L.R.A. (N.S.)  1203. 

'^  See  United  States  Mutual  Acci- 
dent Assn.  V.  Barrv,  131  U.  S.  100, 
113,  33  L.  ed.  60,  9  Sup.  Ct.  755. 
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eiise  appeared  from  which  the  assured  had  suffered  in  prior  years, 
no  recovery  as  for  death  by  accident  was  permitted.*  So  where 
assured  dies  from  pneumonia,  without  any  evidence  of  any  accident 
or  injur}",  it  is  death  by  disease.^ 

Sunstroke  or  heat  prostration  is  held  not  a  bodily  injury  "sus- 
tained through  external,  violent,  and  accidental  means,"  within 
the  meaning  of  an  insurance  policy  covering  such  injuries,  but 
expressly  excluding  liability  for  "any  disease  or  bodily  infirmity."  ^° 
Again,  it  is  declared  that"  where  the  sunstroke  was  suffered  under 
conditions  and  at  a  time  when  it  could  not  reasonably  have  been 
expected  to  naturally  and  probably  follow  from  what  insured  was 
then  doing,  he  is  entitled  to  the  indemnity  stipulated  for  in  the 
policy.  If,  however,  about  a  week  therefrom  death  results  from 
pneumonia,  insurer  is  not  liable  where  no  reasonable  or  natural  con- 
nection between  sunstroke  and  pneumonia  is  shown;  accordingly 
judgment  for  insurer  was  affirmed.'^''* 

Rupture  of  the  heart  brought  about  by  a  fall  on  the  pavement 
and  insured's  diseased  condition,  is  not  death  bj^  external,  violent, 
and  accidental  means  "independently  of  all  other  causes;"  and 
where  there  is  an  exemption  of  liability  for  "disease  or  bodily  in- 
firmity," said  above  quoted  clauses  are  not  limited  by  a  specific 
enumeration  of  diseases  following  the  last  clause. ^^  In  a  North 
Carolina  case  where  insured  suffered  with  a  cataract  and  would 
ultimately  have  lost  his  eyesight  by  reason  thereof,  and  he  fell 
from  a  train  and  sustained  such  an  injury  that  he  lost  the  sight 
of  one  eye,  recovery  was  held  precluded  under  a  policy  insuring 
against  bodily  injuries  effected  directly  and  independently  of  all 
other  causes  through  external,  violent,  and  accidental  means.  Up- 
on 'a  petition  for  rehearing  it  was  claimed  that  the  true  nature  and 
meaning  of  an  instruction  had  been  misapprehended  and  that  if 
j-roperly  construed  it  would' deny  a  recovery  in  a  case  where  there 
was  a  former  malady  and  an  accident  and  the  latter  directly  pro- 
duced the  injury  as  the  efficient  cause  thereof,  provided  the  malady 
itself  would  have  resulted  in  the  same  injury,  though  at  a  later  time, 

'  McKeclmie's  Trustees  v.  Scottish  ^°  Dozier  v.  Fidelity  &  Casualty  Co. 

Amdent  Ins.   Co.  Lim.   S.   C.   Sess.  4G   Fed.   44G,   13   L.R.A.   114.     See 

Ciis.  1889,  ser.  IV.  vol.  17,  p.  0.    But  §  287!)a  herein. 

see   Freeman    v.    Mercantile   Mutual  ^°^  Pack  v.  Prudential  Casualty  Co. 

Ace.  Assn.  150  Mass.  351,  17  L.Pi.A.  170  Ky.  47,  L.R.A.1916E,  952,  185  S. 

753,  30  N.  K.  1013.  W.  49fi. 

^  E(|uitahle  Mutual  Accident  Assoc.  ^Mrul)hard  v.   Travelers'  Ins.  Co. 

V.  McCluskey,  1  Colo.  App.  473,  29  (U.  S.  C.  C.)  98  Fed.  932.    See  Ilub- 

Pac.  383.    Se<.'  Klinf?  v.  Mason's  Fra-  hard  v.  Mutual  Accident  Assoc.   (U. 

ternal  Accident  Assoc.  104  La.  703,  S.  C.  C.)  98  Fed.  930. 
29  So.  331. 
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:iiul  it  wa.'^  also  rlaiiiieJ  that  certain  exiircssions  of  the  court  in  the 
ojtinion  indicated  that  it  was  clearly  not  the  intention  so  to  decide. 
'I'he  charge  so  ohjecled  to  was  as  follows:  "The  court  charges  you 
that  if  you  tind  tiuit  the  i)laintilf  fell  from  the  car  and  was  thereby 
injured,  and  that  this  injin-y  was  soon  thereafter  followed  by  a  loss 
of  sight,  and  you  further  find  that  the  condition  of  the  plaintiU's 
eye  at  that  time  was  such  that,  independent  of  that  injury,  he 
would  ultimately  have  lost  his  sight,  and  that  this  injury,  falling 
from  the  car,  merely  hastened  the  loss  of  his  sight,  in  that  evem 
you  will  not  tind  that  the  injury  w\as  caused  directly  and  independ- 
ently of  all  other  causes  through  external,  accidental,  and  violent 
means;  but  if  you  fmd  from  the  evidence  and  by  the  greater 
weight  of  it  that  the  plaintiff  has  suffered  the  entire  loss  of  sight 
of  his  eye,  that  the  loss  of  his  sight  is  irrevocable,  that  the  loss  wa> 
caused  directly  and  independently  of  all  other  causes,  through 
external,  accidental,  and  violent  means,  your  answer  to  the  second 
issue  will  be  'Yes.'  If  you  do  not  so  find,  your  answer  will  be 
'No.'"  As  to  the  above  claim  concerning  this  charge — the  coui't. 
per  Walker,  J.,  said:  "As  to  the  latter  suggestion,  we  agree  witli 
counsel,  but  we  do  not  as  to  the  former.  What  the  court  intended 
to  decide,  and  did  decide,  was  that  there  must  have  been  a  union 
of  two  causes,  so  that  they  co-operated  in  producing  the  injurx . 
and  if  the  accident  was  the  sole  cause,  or  produced  the  result  in- 
dependent of  all  other  causes,  recovery  could  be  had  in  such  a 
case,  and  we  are  of  opinion  now,  as  we  were  at  the  former  hearing 
that  the  judge  so  charged  the  jury,"  and  that  the  first  part  of  the 
instruction  "merely  informed  the  jury  that  if  the  accident  did  not 
cause  the  injury  directly  and  independently  of  all  other  causes. 
\mt  operated  in  connection  with  another  cause,  the  case  would  be 
different,  and  the  jury  must  have  so  understood  it."  It  was  fur- 
ther asserted  as  a  rule  applicable  to  the  above  construction,  "that 
when  at  the  time  of  the  accident  there  was  an  existing  disease  which 
together  with  the  accident  resulted  in  (that  is  had  causal  con- 
nection with)  the  injury  or  death,  the  accident  cannot  be  con- 
sidered as  the  sole  cause  or  as  the  cause  independent  of  all  other 
causes;"  and  also,  "that  in  the  case  of  an  accident  resulting  in 
injury  or  death,  if  there  was  an  existing  disease  having  also  a 
causal  connection  therewith,  it  is  not  necessary  that  the  disease  it- 
self should  have  been  one  which  would  ultimately  have  proved 
fatal,  or  that  it  should  be  of  itself  sufficient  to  have  caused  the  in- 
jury or  death.  Under  the  rule  that,  where  the  injury  or  death 
has  been  caused  by  the  sum  of  two  causes,  it  is  sufficient  to  prevent 
a  recovery  on  the  policy,  if  any  ordinary  disease,  not  itself  neces- 
sarily fatal,  should  contribute  with  the  accident  to  cause  the  death ; 
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that  is,  if  without  the  presence  of  the  disease,  the  accident  itself 
would  not  have  been  sufficient  to  have  caused  the  injury  or  the 
death.     And  so  in  this  case  it  would  have  been  sufficient  to  have 
-hown  a  diseased  condition  of  the  eye,  which  together  with  the 
alleged  accident,  resulted  in  blindness."     Again,  referring  to  the 
above  instruction,  it  is  said  that  the  court  giving  it  "did  not  intend 
to  say  that  the  mere  existence  of  a  previous  malady  at  the  time  of 
the  accident  would  defeat  recovery,  if,  by  itself,  it  would  ultimately 
have  produced  the  injury  although  it  did  not  co-operate  with  the 
accident  in  causing  it,  but  that  if  the  two,  accident  and  disease  act- 
ing together,  were  the  producing  causes  of  it  the  plaintiff  could  not 
recover,  as  in  that  case  the  accident  was  not,  within  the  terms  of 
the  policy,  the  direct  and  independent  cause,  but  the  injury  was 
produced  'by  the  sum  of  these  two  causes.'  "     Another  point  of 
value  was  involved  and  discussed  and  that  was:   that  the  court 
distinguishes  this  case  from  one  involving  the  doctrine  of  proxi- 
mate cause  on  the  ground  that  ''a  discussion  of  proximate  and  re- 
mote causes  can  be  pertinent  only  when  it  appears  that  there  have 
Ijcen  two  or  more  causes  and  when  a  judicial  selection  must  be  made 
as  between  the  different  causes,  and  a  choice  made  of  one  as  the 
proximate  cause.    In  such  a  case  two  causes  have  operated  together, 
and  we  are  looking  for  the  one  which  was  the  efficient  and  there- 
fore the  legal  cause  of  the  injury.    This  is  entirely  different  from 
a  case  in  which  we  are  dealing  with  a  condition  of  a  policy,  that 
the  injury  or  death  must  have  resulted  from  the  accident  'inde- 
pendently of  all  other  causes.'  "  ^^     In  an  Illinois  case  an  injury 
produced  by  the  lodging  of  meat  in  the  oesophagus  while  eating, 
caused  choking  and  death  because  of  a  pre-existing  abscess  there, 
said  abscess  being  one  of  the  contributing  causes,  and  it  was  de- 
rided that  recovery  under  the  policy  was  precluded,  the  insurance 
being  against  bodily  injury  effected  directly  and  independently 
of  all  other  causes  through  external,  violent,  and  purely  accidental 
means  resulting  in  death  of  insured  necessarily  and  solely  from 
such  injury.     It  was  also  held  tliat  in  such  case  it  was  unim- 
jjortant  whether  or  not  the  abscess  of  itself  was  necessarily  fatal. 
The  court,  per  Carnes,  J.,  makes  the  following  division  of  acci- 
dental injuries:    "First.    Accidents  which  cause  the  disease  which 

**  Penn  v.  Standard  Life  Ins.  Co.       But  compare  as  to  proximate  cause 

160   N.    Car.    399,   42   L.R.A.(N.S.)  under    a    policy    provision    iiisuriii<j: 

59.3,  76  8.  E.  262,  42  Ins.  L.  .1.  145,  ap:ainst      "personal      bodily      injury 

dismissinf;     petition     for    rehearing,  caused  solely  by  external  violent  and 

Penn    v.    Standard    Life  &   Accident  accidental    means,    Lehman    v.    Great 

Ins.   Co.   158  N.   Car.   29,  42  L.H.A.  Western    Accident   Assoc.   155   Iowa, 

(N.S.)  593,  73  S.  E.  99,  41  Ins.  L.  J.  7.37,  42  L.K.A.(N.S.)  562,  133  N.  W.- 

550.  752,  41  Ins.  L.  J.  562. 
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i-auses  death ;  .  .  .  Second.  Accidents  that  cause  the  death  of 
a  person  sud'ering  from  disease  or  bodily  inlh-niity,  wliich  had  no 
causal  connection  with  the  death ;  .  .  .  Third,  Accidents  to 
persons  sulVeriuLi;  from  pre-existing  disea.se  or  bodily  inlirmily, 
where  death  results  from  the  accidental  injury,  and  the  pre-existin.u 
disease  or  infirmity,  acting  together,"  The  court  also  considers  a 
North  Carolina  case.^^  And  the  rules  stated  therein,  as  follows: 
"'(1)  "When  an  accident  caused  a  diseased  condition  which,  to- 
gether with  the  accident,  resulted  in  the  injury  or  death  complained 
of,  the  accident  alone  is  to  be  considered  the  cause  of  the  injury  or 
death.  (2)  When  at  the  time  of  the  accident  the  insured  was  suf- 
fering from  some  disease,  but  the  disease  had  no  causal  connection 
with  the  injury  or  death  resulting  from  the  accident,  the  accident, 
is  to  be  considered  as  the  sole  cause.  (3)  When  at  the  time  of  the 
accident  there  was  an  existing  disease,  which,  co-operating  with 
the  accident,  resulted  in  the  injury  or  death,  the  accident  cannot 
be  considered  as  the  sole  cause,  or  as  the  cause  independent  of 
all  other  causes.'  ''  ^*  •  Death  from  appendicitis  following  a  strain 
which  would  not  have  caused  such  disease  but  for  an  abnormal 
condition  of  the  appendix,  due  to  a  former  attack,  is  not  within  a 
policy  insuring  against  death  from  injury  effected  directly  and  in- 
dependently of  all  other  causes  through  external,  violent,  and 
accidental  means.  The  court,  ])er  Roraback,  J.,  said:  "The  con- 
census of  opinion  is  that,  if  an  injury  and  an  existing  bodily 
disease  or  infirmity  concur  and  co-operate  to  that  end,  no  liability 
exists;  if,  however,  the  disease  results  from  the  injury,  the  company 
is  liable,  though  both  co-operate  in  causing  death.  The  distinction 
made  in  this  particular  is  found  in  that  class  of  cases  where  the 
infirmity  or  disease  existed  in  the  insured  at  the  time  of  the  injury 
and,  on  the  other  hand,  that  class  of  cases  where  the  disease  was 
caused  and  brought  about  by  the  injury.  And  even  in  cases  where 
the  insured  is  atflicled  at  the  time  of  the  accident  with  some  bodily 
disease,  if  the  accidental  injury  be  of  such  a  nature  as  to  cause 
death  solely  and  independently  of  the  disease,  liability  exists." 
It  was  also  said  that  ina.smuch  as  the  injuries  sustained  were  not 
the  sole  cause  of  death  "it  is  unimportant  to  consider  the  question 
whether  there  was  an  accident,  strictly  speaking,  in  the  means 
through  which  these  injuries  were  effected.    The  policy  in  question 

18  Penn  v.  Standard  Life  &  Aeci-        ^^  Crandall  v.  Continental  Casualty 
dent  Ins.  Co.  160  N.  C.  399,  42  L.R.A.    Co.  179  111.  App.  330,  46  Ins.  L.  J. 
(N.S.)  593,  76  S.  E.  262,  42  Ins.  L.    737. 
J.  145,  149,  per  Walker,  J.,  s.  e.  158 
•N.    Car.    29,   42    L.R.A. (N.S.)    593, 
73  S.  E.  99,  41  Ins.  L.  J.  550. 
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does  not  purport  to  be  a  contract  of  indemnity  against  death  or 
injur}^  effected  through  all  accidental  means."  ^^  If  the  policy 
insures  against  bodily  injury  sustained  through  accidental  means 
and  resulting  directly,  independently,  and  exclusively  of  all  other 
means  in  death,  there  can  be  no  recovery  Avhere  assured  submitted 
himself  to  an  operation  for  removal  of  his  appendix,  which  was 
performed  with  apparent  success,  but  in  a  few  days  the  patient  had 
an  attack  of  coughing  and  vomiting,  which  burst  the  stitches 
necessitating  a  second  anaesthetic  and  another  operation  resulting 
in  death  in  a  few  hours.  Such  a  case  is  not  one  of  an  accident 
causing  bodily  injury  resulting  in  death  within  the  meaning  of 
the  above  clause.^^     In  a  Michigan  case  the  policy  provision  was: 

^^  Stanton  v.  Travelers'  Ins.  Co.  83  frequently  literal  construction  does 
Conn.  708,  34  L.R.A.(X.S.)  445,  78  not  carry  the  interpreter  far,  and  to 
Atl.  317,  40  Ins.  L.  J.  160.  hold  that  the  insurer  in   policies  of 

^^  Stokely  V.  Fidelity  &  Casualty  this  character  is  answerable  onlv  in 
Co.  of  N.*  Y.  193  Ala.  90,  L.R.A.  the  event  the  death  of  the  assured  is 
1915E,  955  (annotated  on  liability  caused  by  bodily  injury  to  the  abso- 
under  accident  policy  for  death  or  lute  exclusion  of  all  other  contribut- 
injury  resulting  from  surgical  oper-  ing  causes;  to  hold,  in  other  words. 
ation  or  medical  treatment),  69  So.  that  the  physical  injury'  must  have 
64,  46  Ins.  L.  J.  501.  The  court  per  been  of  such  violence  and  extent  as 
Sayre,  J.,  said:  to    have    inevitably    produced    death. 

"Plaintill  settled  upon  the  bursting  regardless  of  all  other  conditions  and 
of  the  stitches  as  the  accident  in  the  circumstances,  would  leave  scarccl\- 
case,  and  certainly  there  was  none  any  held  in  which  the  contract  would 
other.  Without  conceding  that  there  operate  to  afford  protection — would 
was  anj'  bodily  injury  sustained  well-nigh  nullify  the  policy.  Evj- 
through  accidental  means  within  the  dently  the  contracting  parties  did  not 
protection  afforded  by  the  contract,  intend  this;  at  least  it  is  safe  to  say 
we  will  allow  the  result  to  turn  upon  the  assured  did  not  intend  this;  and 
the  point  to  which  counsel  have  such  contracts  are  construed  with 
directed  their  arguments.  favor  to  the  assured  with  a  view  to 

"Many  reported  cases  have  been  giving  him  the  protection  it  must 
cited  in  which  the  courts,  with  diverg-  be  presumed  he  thought  he  was  get- 
ing  views,  have  considered  when  and  ting  when  he  entered  into  the  con- 
in    what    circumstances    a   death,    in    tract. 

which  both  bodily  injury  sustained  "On  the  other  hand,  cases  occur 
and  concurrent  bodily  weakness  or  in  which  the  mind  is  irresistably 
disease  of  unrelated  origin  have  driven  to  the  conclusion  that  causes, 
probably  operated,  must  be  said,  as  other  than  those  against  which  the 
matter  of  law,  to  have  resulted  from  insurer,  on  any  fair  interpretation, 
the  injury  directly,  independently,  intended  to  give  jirotection,  have  ma- 
and  to  the  exclusion  of  all  other  terially  contributed  to  the  result.  In 
causes,  within  the  moaning  of  this  such  cases  that  which  is  onlinarilv 
policy.  On  its  face  this  question  may  a  question  of  fact  becomes  a  qucs- 
seera  to  answer  itself,  unless,  indeeil,  lion  of  law  and  is  pro|K'rly  deter- 
it  be  assumed  (hat  the  contract  does  mined  l)y  the  court.  So  in  this  case. 
not  mean  precisely  and  utterly  what  There  would  be  no  stitches,  nor  any 
its  very  letter  seems  to  express.    But    rupture,  but  for  the  disease  and  the 
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(letUli    from    hodily    injuries   whii-li    "iiulopeiRlcntly    of   all    other 
causes"  arc  efteeted  "solely  and  exclusively  by  accidental  means" 
l)ut  there  was  also  an  exception  of  liahility  if  the  loss  was  caused 
or  contributed  to  by  "suicide,  illness  or  disease,  or  by  disappearance, 
whether  assured  be  sane  or  msane."    Assured  liad  suffered  from  ill 
health  and  had  been  attended  professionally  by  physicians  prior  to 
obtaining  the  original  policy  and  also  before  the  renewal  thereof, 
and  while  suffering  from  nephritis  and  delirium  he  either  fell  or 
jumped  overboard  from  a  vessel  on  which  he  was  returning  home 
from  a  trip  aliroad  for  his  health,  and  it  was  declared  by  the  court, 
l)er  St«ere,   J.,  that  the  burden   of  proof  to  establish   accidental 
death  was  upon  the  plaintilf ;  that  the  proximate  cause  of  death  was 
falling  into  the  ocean  and  drowning;  that  if  there  was  a  causal 
connection   between   insured's  then   serious  illness  and   the  fatal 
event,  even  if  accidental,  there  could  be  no  recovery;  that  conceding 
that  the  death  was  accidental,  there  could  be  no  recovery  if  the 
accident  was  caused  or  contributed  to  by  disease ;  that  "there  was  no 
question  as  to  the  proximate  cause  of  death  and  positive  proof  of 
debilitating  disease,  apparently  to  a  point  of  helplessness,  which 
seriously  impaired  both  his  natural  strength  and  judgment,  and  the 
free,  full  and  normal  exercise  of  his  faculties  in  protecting  himself 
from  harm  or  accident,  particularly  Avhen  in  a  strange  place,  on 
shipboard,  traveling  by  sea.     .     .     .     The  facts  are  undisputed  and 
the  conclusion  is  unavoidable  that  this  catastrophe,  whether  in- 
tentional or  not,  had  causal  connection  with,  and  was  attributable 
in  wdiole  or  in  part  to,  his  illness  and  the  disease  which  had  so 
impaired  both  his  normal  mental  and  physical  ability  to  guard 
himself  against  accidents.    .    .     .     We  are  impelled  to  conclude  it 
affirmatively  appears  from  tiic  imdisputed  evidence  in  this  case 
that  the  assured's  death  was  not  occasioned  by  an  accident  in- 
wound  it  made  necessary.    Nor  would    in  a  most  material  way  contributed 
there    have    been    any    coughing    or    to,  if  not  exclusively  caused  by,  the 
vomiting,  though  it  is  not  supposed    disease  with  which  assured  was  af- 
tbat  these  were  accidents  or  the  re-   dieted,  and  tlie  means  taken  for  his 
suit    of    an    accident,    had    not    the   relief.    We  are  clear  as  to  the  con- 
disease  made  the  administration  of  an    elusion  that,  if  there  was  any  acci- 
anaisthetie   and   the    performance  pi   dent    in    this    case,    it    was    not    an 
the  operation  necessar;^'.    The  rupture   accident   causing   bodily  injury   and 
of  the  stitches,  if  an  accident  in  any   resulting,  directly,  independently,  and 
proper   sense,   was    not    an    accident    exclusively    of    all    other    causes,    in 
causing  bodily  injury  and  death;  it    death,    within    the    meaning    of    the 
was  merely  the  failure  of  means  taken    policy ;    and    hence    that    defendant 
to    prevent    a    death    threatened    by    was   entitled   to   the  general   charge 
other  independent  causes.     The  death    which  it  got." 
M-liich  followed  was  undeniably  and 
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dependent  of  all  other  causes,  but  was  contributed  to  by,  and  the 
rc'^ult  of.  the  illness  or  disease  with  which  he  was  afflicted."  ^^ 

§  2881.  Asphyxiation  caused  by  the  action  of  water  or  inhaling 
gases.^^ — Death  from  the  action  of  water  causing  asphyxiation  is 
death  by  external  violence,  and  is  within  the  clause  ''external,  vio- 
lent, and  accidental  means,"  Thus,  where  the  plaintiff  was  last 
seen  alive  walking  toward  a  railroad  bridge  crossing  the  watei', 
Avhicli  was  used  by  pedestrians  to  cross  the  stream,  and  the  body 
of  the  deceased  was  found  in  the  water  not  far  from  the  bridge  a 
few  days  thereafter,  and  there  was  a  wound  upon  his  head  and  a 
break  in  the  corresponding  ]iart  of  the  hat,  it  was  held  that  the 
death  was  accidental. ^^  So  death  by  drowning  is  covered  where 
recovery  is  limited  to  a  certain  amount  in  case  of  drowning.^** 
And  drowning  is  within  the  policy  although  caused  by  shock  and 
a  fainting  spell  upon  voluntarily  entering  a  swimming  pool.^  So 
the  drowning  is  the  sole  proximate  cause  of  death,  -and  the  death  is 
accidental,  although  assured  falls  into  the  water  owir.g  to  a  tem- 
porary trouble,  but  an  unusual  and  unconunon  one  with  him.  It 
makes  no  difference  what  is  the  cause  of  falling  into  the  water, 
or  that  being  in  the  water  he  has  cramps  or  otlier  temporary  and 
unusual  trouble,  which  prevents  swimming,  unless  death  would 
have  resulted  independently  of  the  action  or  presence  <jf  the  water, 
and,  in  the  absence  of  evidence  of  death  from  natural  causes, 
drowning  must  be  presumed,  and  slight  evidence  tending  to  show 
defective  action  of  the  heart,  and  that  deceased  suffered  from  dizzi- 
ness caused  thereby,  and  the  autoi)sy  failing  to  show  any  structural 
defect,  and  the  brain  and  other  vital  organs  being  found  in  a 
healthy,  normal  condition,  a  verdict  for  the  plaintiff  will  not  be 
disturl)cd.2    In  a  Federal  case  assured  was  found  dead  in  the  middle 

^' Ratlinian     v.     New    Anistordam  DroAvning  is  a  death  from  external 

Casualty     Co.     18G    Mich.     115,    57  violonco.      Wchle    v.    UiiiJed    States 

L.K.A.("N.S.)    080,   152   N.   W.   983,  Mutual    Accident   Assoc.    153   N.   Y. 

4G  Ins.  L.  J.  373,  (jiioting  from  aiul  IKi,  GO  Am.  St.  Rep.  598,  47  N.  E. 

relyinij  upon  Carr  v.  Pacific  Mutual  35.       Death     caused     by     accidental 

Ins.  Co.  100  Mo.  App.  G02,  75  S.  W.  drowning    is    deatli    from    "external, 

180.  violent,  and  accidental  means,"  -with- 

^*  See  §§   2G20,  2021   herein.  in  th(!  meaning  of  an  accident  policy. 

^^  Mallorv    v.    Travelers'    Ins.    Co.  United      States      Mutual      Accident 

47  N.  Y.  52,  7  Am.  Rep.  410n,  foJ-  As.soe.  v.  Hubbell,  5G  Ohio  St.  510, 

lowed  in    Mallory   v.   Travelers'   Ins.  40   L.H.A.  453,  47  N.   E.  544. 

Co.   54   N.   Y.   051.  M:iark    v.    Iowa    State    Traveling 

On  liability  for  death  by  drowning,  .Men's     As.soe.     150     Iowa,    201,    42 

see  note  in  42  L.K.A.(N.S.)   (i31.  L.K.A.(N.S.)    631,  135  N.  W.  1114. 

*°  Lewis    v.    Brollicrliood    Accident  ^  .Manufacturers'    Accid«"nt   Inilcm- 

Co.  194  Mass.  1,  17  L.H.A. (N.S.)  714,  nitv  Co.  v.  Dorgan,  7  U.  S.  C.  C.  A. 

79  N.  E.  802.  5Hi,  22  L.H.A.  G20,  IG  U.  S.   App. 
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of  a  slroani  iionr  by  wliich  lio  was  camping  with  others,  and  a  short 
time  boforo  lie  was  lomul  near  by  said  spot  troutiiit!, ;  the  bank  was 
about  eighteen  inches  high;  there  were  small  stones  in  the  stream 
at  that  phico  and  about  six  inches  of  water;  there  were  bruises 
ui)on  his  forehead  aiid  he  was  lying  face  downward,  and  the  jury 
found  for  the  plaintitV,  the  court  refusing  to  disturb  the  finding.^ 
So  also  in  other  cases  wlierc  the  assured  has  been  found  drowned 
with  bruises  on  his  body,  or  under  circumstances  indicating  as- 
phyxiation by  the  action  of  water,  and  no  evidence  that  death 
would  have  resulted  from  natural  causes  or  diseases  without  the 
])resence  of  water,  or  in  the  absence  of  positive  proof  as  to  how  the 
drowning  was  caused,  or  that  the  drowning  was  caused  by  a  boat 
overturning,  plaintiff  has  been  permitted  to  recover.  So  also  where 
the  injury,  being  produced  by  accident  and  not  causing  death, 
caused  deceased  to  fall  into  the  water,  where  he  was  drowned,  the 
death  was  accidental.*  But  in  a  Federal  case  it  appeared  that  as- 
sured was  subject  to  epile]itic  fits,  and  the  testimony  showed  that 
the  entrance  into  the  plunge  bath,  its  temperature  being  about  one 
hundred  degrees,  would  have  resulted  in  an  attack  of  such  lits  to 
one  in  as>ured's  condition,  lie  was  standing  almost  upright  when 
f(»und,  liut  had  sustained  bruises  on  his  head  and  between  his  eyes. 
The  fall  or  Ijlow  which  occasioned  these,  however,  in  themselves 
caused  death,  and  the  court  held  that  this  was  not  a  death  by 
external,  violent,  and  accidental  means.^  Death  by  the  inhalation 
of  poisonous  or  irrespirable  gases,  without  design,  intent,  or  ex- 
pectation on  the  part  of  assured,  is  death  by  external,  violent,  and 
accidental  means.  The  gas  is  external ;  it  is  not  inhaled  voluntarily. 
And  where  assured  died  while  asleep  in  a  room  by  inhaling  illumi- 
nating gas,  the  case  was  compared  to  that  where  assured  had  been 
asleep  in  a  room  into  which  a  large  quantity  of  water  flowed  by 
the  breaking  of  a  waterniain,  and,  in  consequence  thereof,  he  had 
i)een  drowned,  it  being  said  that  there  is  no  difference  in  principle 
if  the  death,  instead  of  being  caused  by  water,  which  is  visible,  is 

'^90  .58  Fed.  945.  See  Trew  v.  Rail-  Co.  6  Hurl.  &  N.  839,  30  L.  J.  Ex. 
way  Pass.  Assur.  Co.  G  Hurl.  &  N.  317,  rev'g  5  Hurl.  &  N.  210,  G  Jur. 
840.  .30  L.  J.  Ex.  317,  7  Jur.  (N.  S.)  (N.  S.)  799;  Boyd  v.  Refuge  Assur. 
xS78,  4  L.  T.  833,  9  W.  R.  G71,  and  Co.  Lim.  17  Sess.  Cas.  (S.  C.  4th 
ar-ruiaont  of  Crarapton,  J.  ser.)  955;  Wiuspear  v.  Accident  Ins. 

3  "Manufacturers'  Accident  Tndem-  Co.  6  Q.  B.  D.  42,  50  L.  J.  Q.  B. 
nitv  Co.  v.  Dorgan,  7  U.  S.  C.  C.  A.  292,  43  L.  T.  459,  29  W.  R.  116, 
581  22  L.R.A.  G20,  IG  U.  S.  App.  45  J.  P.  110;  Reynolds  v.  Accident 
"90    58  Fed.  945.  Ins.   Co.  22   L.   T.    (N.   S.)    820,  18 

*  Tucker    v.    Mutual    Benelir    Life    W.    R.    1141. 
Co   121  N.  Y.  548,  30  N.  E.  723,  s.  c.        *  Tennant  v.  Travelers'  Ins.  Co.  31 
50  "Hun   (X.  Y.)   50,  4  X.  Y.  Supp.    Fed.  322. 
505;   Trew  v.  Railway  Pass.  Assur. 
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caused  bj'  gas,  which  is  invisible.^  And  the  case  of  death  by  inhal- 
ing gas  is  held  in  principle,  so  far  as  being  caused  by  external,  vio- 
lent means  is  concerned,  to  be  analogous  not  only  to  suffocation  by 
the  action  of  water  in  the  lungs,  but  also  to  the  case  of  accidental 
taking  of  poison.'''  So  death  by  suffocation  by  poisonous  gases  at 
the  bottom  of  a  well  by  the  deceased,  being  a  mechanic,  who  had 
gone  there  to  make  repairs,  that  being  in  the  line  of  his  business 
or  occupation,  is  accidental.'  The  policy  maj''  by  its  terms,  how- 
ever, exempt  the  insurer  from  liability  in  case  of  asphyxiation  of 
this  character,  but  even  in  such  cases  the  arguments  of  the  courts 
expressly  or  impliedly  concede  the  rule  that  it  is  of  course  subject 
to  the  exception.^ 

§  2882,  Injury  or  death  inflicted  through  felonious  act  of  another 
or  inflicted  by  wrongdoer, — If  a  person  acting  feloniously  inflicts 
an  injury  uiion  another  or  causes  his  death,  such  injury  or  death 
is  within  the  clause  'external,  violent,  and  accidental  means,"' 
whether  the  injury  to  or  death  of  that  particular  ])erson  is  or  is" 
not  intended,  and  the  same  is  true  of  an  injury  or  death  inflicted 
upon  another  by  a  wrongdoer.  Thus,  if  a  man  throws  a  train  of 
cars  olf  the  track,  whereby  the  assured  is  injured  or  killed,  tliis  is 


^  Bacon  v.  United  States  ^Vfutual 
Arcident  Assoc.  123  X.  Y.  304,  20 
Am.  St.  Hep.  748.  IJ  L.R.A.  017,  25 
N.  E.  300,  i)er  Peckhaiu,  J.;  remarks 
upon  the  case  of  Paul  v.  Travelers' 
Ins.  Co.  112  N.  Y.  472.  3  L.K.A.  443, 
20  N,  E.  347,  Tills  last  case  , ap- 
proved as  to  the  principle  asserted 
and  followed  in  Healev  v.  Mutual  Ac-    see  note  in  30  L.K.A. (N.S.)  212 


ternal  and  violent  agencv.  Paul  v. 
Travelers'  Ins.  Co.  112  "N.  Y.  472, 
3  L.R.A.  443,  S  Am,  St,  Rep,  758, 
20  N.  E.  347. 

On  liability  for  death  of  assured 
from  asi>hvxiation,  see  notes  in  2 
L.R.A.(X.S.)  108;  L.R.A.1017D,  740; 
on  death  by  asphyxiation  as  accident, 


cident  Assoc.  133  111.  5.")(M)4.  '25  X. 
E.  52,  23  Am.  St.  Rep.  037,  0  L.R.A. 
371.  per  ('rai};,  J.  It  is  commented 
upon  in  Riehanlson  v.  Travelei-s'  Ins. 
Co.  40  Fed.  843,  per  Hh.dgett,  J., 
and  it  overrules  lljll  v.  Ilartlord  Ac- 
cident Ins.  Co.  22  Ilun  (X.  Y.)  187, 
In  the  Paul  case  as  w*;  have  else- 
where stated  it  was  held  that  death 
by  external  and  vifilent  means,  with- 
in the  meaning  f>f  a  policy,  may  be 
occasioned  by  the  l)reatliing  of  illu- 
minating gas.  Thai  gas  in  the  at- 
mosphere as  an  external  cause  is  a 
violent  agency  in  the  sense  that  it 
may  work  ujion  the  assured  so  as  to 
cause  his  death,  and  his  death  from 
sucli  must  therefore  he  regai'ded  as 
an  accident  proceeding  from  an  ex-. 
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'  Healev  v.  Mutual  Acci.  Assn.  133 
111.  55(),  25  N.  E,  52,  '23  Am.  St. 
Rep.  037,  0  L.R.A,  371,  per  Craig, 
J.  '  And  see  dissenting  opinion  of 
O'Brien.  J,,  in  Bacon  v.  United 
States  ]\Intual  Accident  Assoc,  r23 
N,  Y,  304.  20  Am.  St.  RN-p.  748,  9 
L.R.A.  017,  25  N,  E.  300. 

spu-kett  v.  Pacific  Mutual  Life 
Ins.  Co.  144  Pa.  St.  70.  '27  Am.  St. 
Rep.  OLS,  13  L.R.A.  001.  22  All.  871. 

^  See  Menneill}'  v.  Kmplovers'  Lia- 
bility Assur.  Co.  148  N,  Y.  500,  51 
Am.  St,  Rep.  716,  31  L.R.A.  680, 
43  N,  E.  64,  .54  N.  Y.  St.  Kep.  780, 
25  N.  Y.  Supp.  230;  United  States 
Accident  Assoc,  v,  Newman,  84  Va. 
52,  3   S.   E,  805. 


§  2882  JOYCE  ON  INSURANCE 

as  nuu'h  an  ai-i-ltknit,  so  far  as  the  person  injured  or  killed  is  con- 
cerned, as  if  the  cause  of  derailment  proceeded  froju  some  other 
source;  it  is  circcted  by  external,  violent,  and  accidental  means,  and 
is  unforeseen,  unexpected,  and  without  design  of  the  injured  or 
killed  party.     The  fact  that  an  injury  was  intentionally  indicted 
by  an  assailant  or  wrongdoer,   or  because  a  desperado  waylays, 
assails,  and  kills  the  assured,  does  not  of  itself  make  it  the  less  an 
accident.     Absence  of  intent  on  the  part  of  the  person  inflicting 
the  injury  is  not  essential,  and  a  person  waylaid  and  killed  by 
robbers,  wliether  they  originally  intended  the  killing  or  not,  or  if 
the  killing  was  the  result  and  in  furtherance  of  the  original  felo- 
nious act,  is  force,  violence,  accidental,  occurring  without  the  agency 
or  design  of  assured.^"    So  an  insurance  against  death  by  external, 
violent,  and  accidental  means  covers  death  by  assassination,  even 
tliough  the  policy  provides  against  liability  of  assurer  in  case  of 
intentional  injuries  inflicted  by  assured  or  another,"  and  death  by 
murder  is,  so  it  is  held,  within  such  a  clause. ^^    80  death  does  not 
•result  from  the  unlawful  act  of  the  assured,  if  killed  by  an  officer 
instructed  to  arrest  him  as  a  deserter,  unless  doing  an  unlawful  act 
at  the  time.^^    So  a  verdict  for  assured,  who  died  by  a.  bullet  pene- 
trating his  heart,  there  being  no  evidence  of  suicide,  establishes  the 
fact  of  death  by  external,  violent,  and  accidental  means.^*    And  if 
a  person  receives  a  pistol  shot  without  fault  or  wrong  on  his  part 
in  defense  against  adversaries,  assailants,  or  wrongdoers,  the  assured 
not  intentionally  co-operating  in  the  affray,  it  is  not  a  sufficient 
defense  to  say  that  the  injury  was  wilfully  and  intentionally  in- 
flicted by  another,  for  this  makes  it  none  the  less  an  accident." 
If  assured  is  intentionally  shot  and  killed  by  another,  yet  if  he  has 
done  nothing  to  provoke  the  shooting,  it  is  accidental."    Where  a 

^•^  Ripley    v.     Railway    Passenger  other,   see  note  in   48   L.R.A.(N.S.) 

Assur.  Co.  2  Big.  L.  &  A.  Ins.  Cas.  524. 

738,  and  opinion  of  Withers,  J.,  16  "  Hutchcraft  v.  Travelers'  Ins.  Co. 

Wall.  (83  U.  S.)  336,  21  L.  ed.  469;  87  Kv.  300,   12  Am.   St.  Rep.  484, 

Sui)reme  Council  of  Order  of  Cliosen  28   Am.   L.    Reg.   42,   8    S.    W.   570, 

Friends  v.  Garrigus,  104  Ind.  140,  54  10  Ky.  L.  Rep.  260. 

Am.  Rep.  298,  3  N.  E.  818;  Hutcli-  ^Mnsuranee    Co.    v.    Bennett,    90 

f-raft  V.  .Travelers'  Ins.   Co.  87  Ky.  Tenn.  256,  25  Am.  St.  Rep.  685. 

300,  12  Am.  St.  Rep.  484,  8  S.  W.  ^3  utter  v.   Travelers'   Ins.   Co.  65 

570,  25  Am.  L.  Reg.  42,  10  Ky.  L.  Mif-h.  545,  8  Am.   St.  Rep.  913,  32 

Rep.  260;  Phelan  v.  Travelers'  Ins.  N.  W.  812. 

Co.   38   Mo.    640;    Insurance   Co.   v.  1*  Warner  v.  United  States  Mutual 

Bennett,  90   Tenn.   256,  25   Am.   St.  Accident  Assoc.  8  Utah,  431,  32  Pac. 

Rep.  685,  16  S.  W.  723.    See  §§  2619  696. 

et  seq.  herein.  ^^  Supreme    Council    of   Order   of 

On  })rovision  exempting  insurer  or  Chosen  Friends  v.  Garrigus,  104  Ind. 

limiting  its  liability  in  case  of  an  in-  140,  54  Am.  Rep.  298,  3  N.  E.  818. 

jury    intentionally    inflicted    by    an-  ^^  Junes   v.   United  States   Mutual 
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life  policy  does  not  contain  a  provision  in  iernis  against  a  claim 
under  the  policy,  if  the  death  was  caused  by  intentional  injury 
inflicted  by  the  insured  or  any  other  person,  but  contains  merely  a 
provision  that  the  policy  only  covei*s  injuries  effected  through  "acci- 
dental means,"'  an  injury  not  anticipated  and  not  naturally  to  be 
expected  by  the  insured,  though  intentionally  inflicted  by  another, 
is  an  accidental  injury  within  the  meaning  of  the  contract.^'  If  a 
person  is  insured  against  death  or  injury  from  "external,  violent, 
and  accidental  means,"  and  the  policy  provides  that  the  insurance 
does  not  "extend  to  or  cover  intentional  injuries  inflicted  by  the  in- 
sured or  any  other  person,"  the  exception  refei's  only  to  non-fatal  in- 
juries, and  if  such  assured  is  unexpectedly  shot  by  another  without 
cause  or  provocation,  the  company  is  liable. ^^  Special  provisions 
are  inserted  in  policies  intended  to  provide  against  liability  in 
cases  of  the  above. character. ^^  A  stipulation  that  the  insurer  shall 
not  be  responsible  if  the  death  or  injury  may  have  been  caused  by 
intentional  injuries  inflicted  by  insured  or  by  any  other  person  re- 
fers to  intention  on  the  part  of  a  third.person  inflicting  the  injury, 
without  regard  to  whether  the  insured  drew  a  brawl  upon  himself  or 
intentionally  engaged  therein. ^^  If  it  is  stii)ulatcd  that  the  in- 
surance shall  not  cover  any  cause  of  death  unless  the  claimant 
under  the  policy  shall  establish  by  direct  and  positive  proof  that 
the  death  was  caused  by  external  violence  and  accidental  means, 
and  was  not  the  result  of  design,  either  on  the  [)art  of  insured  or  of 
any  other  person,  such  stipulation  merely  states  as  a  condition  that 
the  death  shall  not  be  caused  by  the  act  of  one  \yhose  design  was  to 
cause  death  by  the  act,  and  does  not  include  every  case  where  a 
blow  not  intended  to  kill  unfortunately  and  undesignedly  produces 
death. ^  If,  in  the  absence  of  evidence  to  the  contrary,  insured  vol- 
untarily a.ssuines  the  risk  of  death  and  is  shot  and  killed  by 
another,  a  judgment  against  recovery,  based  on  a  hhding  that 
insured's  death  did  not  result  directly  and  independently  of  all 
other  causes  from  bodily  injuries  effected  through  external,  violent. 

Accident  Assoc.  92  Iowa,  652,  Gl  X.  son,  99  Ky.  441,  36  S.  W.  169,  34 

W.  485.  L.H.A.    301,   59   Am.    St.   Kcp.   473, 

On    provision    af^ainst    liability    in  same  case  (Ky.)  30  S.  W.  879. 

event   of   death   or   injury   in   conse-  ^^  See    chapter    on    excepted    lisks 

(juence  of  viohition  of  law  as  applied  and  losses,  life,  and  accident,  ^y:;  2()19 

to  death  or  injury  resulting  from  a  et  aaq.  herein. 

personal  encounter,  see  note  in  L.H.A.  ^'^  Fischer  v.  Travelers'  Ins    Co    77 

1917C,  ]99.                                 '  Cal.  246,  1   L.li.A.  572,  19  Pac.  425. 

^■^  lns\irancc    Co.    v.    Bennett,    90  Miichards  v.  Travelers'  Ins.  Co.  89 

Tenn.  256,  25  Am.  St.  Hep.  685.  Cal.   170,   23  Am.   St.  Kep.   455,  26 

^'  American    Accident   Co.   v.   Car-  Pac.  762, 
Joyce  I  IKS.  Vol.  V,— 315.          5025 
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ami  ai-cidiMital  moans,  will  be  allirined."  If  insured,- a  l)ank  cashier, 
is  shdt  aiul  kilK'.l  liy  a  pcrsou  who  is  altcMnptiiig  to  rob  the  bank, 
ibo  shots  beiuii  IIiihI  iiuUscriininaloly,  the  death  is  accidental,  and 
it  is  iiuniatorial  as  to  aj>sured,  that  the  injury  \vi\a  unexpected  and 
I  in  for  osoon.'* 

If  the  ])olicy  covers  death  by  external,  violent  or  accidental 
means  it  is  uninii)orlant  whether  a  fatal  injury  be  accidental  or 
not,  the  character  of  the  bodily  injuries  is,  under  the  policy,  in  the 
disjunctive  and  insurer  is  liable  where  insured  was  killed  by  gun- 
shot wounds  inliictoil  liv  another.* 

§  2883,  Internal  injury:  voluntary  act  for  convenience,  pleasure, 
or  in  daily  routine  duties  unaccompanied  by  extraneous,  accidental 
cause:  rupture:  strains,  etc. — Two  opposing  rules  are  deducible 
fiom  the  decisions  upon  this  point.  Thus,  if  internal  injury  results 
to  assured  in  doing  a  voluntary  j^ct  for  his  convenience  or  pleasure, 
or  in  his  daily  routine  duties,  he  being  induced  thereto  by  no  peril 
nor  justiliable  or  forcible  necessity,  but  does  what  he  intends  to  do 
in  the  manner  intended,  using  the  means  he  intended  to  use  in  the 
fi:ee  exercise  of  his  will  an"d  choice,  and  the  act  is  unaccompa- 
nied by  any  unforeseen,  extraneous,  accidental  cause,  such  internal 
injury  is  held  not  to  be  by  "violent  accidental  means;"  if  death 
ensues,  it  is  not  death  by  "violent  accidental  means."  Thus,  a  rup- 
ture caused  by  jum])ing  from  a  train  and  running  to  accomplish 
a  business  purpose,  there  being  no  stumbling,  slipping,  falling,  or 
striking  any  unseen  object,  no  meeting  with  any  obstacle,  and  the 
muscles  of  the  avails  of  the  abdomen  giving  away  because  of  the  un- 
usual strain  to  whic.h  they  had  been  voluntarily  put  by  the  assiu-ed, 
and  there  being  no  justifying  necessity,  no  peril  from  which  as- 
sured desired  to  escape,  is  held  not  to  be  "violent  and  accidental 
means."  *  So  in  a  case  where  assured's  colon  was  displaced  and  the 
l>owels  slipped  in  front  of  the  liver  as  he  was  putting  on  his  stock- 
ings upon  getting  out  of  bed,  and  death  ensued  owing  to  distension 
and  pressure  upon  the  heart  it  was  declared  not  a  death  resulting 
from  external,  violent,  and  accidental  means.  The  court,  however, 
seems  to  have  conceived  the  idea  that  the  act  of  pulling  on  the 

2  Price  V.  Occitkntal  Life  Ins.  Co.  L.R.A.1915D,  358.  145  Pac.  812,  45 

109  Cal.  800,  147  Pac.  1175,  4(J  Ins.  Ins.  L.  J.  387. 
L.  J.  59.  On  intercliangeableness  of  "or"  and 

^  Travelers'     Protective    Assoc,    v.  "and''  in  provision  in  insurance  pol- 

Fawcett,  56  Ind.  App.  Ill,  104  N.  E.  icy  relating?  to  cause  or  circumstances 

1)91.  of  death,   see   note   in    L.R.A.1915E, 

*  Oklahoma  National  Life  Assoc,  v.  095. 
Norton,  44  Okla.  783,  L.R.A.1915E,        5  Southard  v.  Railway  Pass.  Assur. 

095,  145  Pac.  1138.  See  Union  Ac-  Co.  34  Conn.  574,  x>er  Sliipman,  J. 
cident   Co.   v.   Willis,  44   Okla.   578, 
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stockings  wa.s  the  means,  rather  than  that  the  fact  that  the  clis- 
jjlacement  of  the  colon  was  the  means  of  death,®  So  where  a  person 
voluntarily  uses  Indian  clubs  in  the  ordinarj^  way,  without  any 
unforeseen,  unusual  circumstance  attending  such  use,  and  without 
anv  involuntary  movement  of  the  body  being  occasioned,  an  injury 
or  rupture  sustained  thereby  is  said  not  to  be  caused  by  accidental 
means,  but  if  the  injury  or  rupture  is  caused  by  an  involuntary 
unforeseen  movement  of  the  Ijody  in  exercising  the  clubs,  Avhich 
brings  about  or  causes  such  injury  in  connection  with  their  use, 
or  if  some  unforeseen,  unexpected  circumstance  is  the  cause  of  a 
strain  or  injury  consequent  upon  such  involuntary  movement, 
then  the  injury  is  accidental.'  Again,  where  the  -insured  dislocated 
the  cartilage  of  his  knee  in  stooping  to  pick  up  a  marble,  it  was 
held  an  injury  sustained  by  violent,  accidental,  external,  visible 
means,  inasmuch  as  the  word  ''external"  must  be  distinguished  fronj 
an  internal  cause  of  injury,  such  as  disease,  the  policy  containing  a 
clause  exempting  the  assurer  from  liability  in  cases  of  disease,  etc' 
In  another  case  of  internal  injury  occasioned  by  the  jar  produced 
by  jumping  from  a  platform  a  few  feet  high,  and  death  ensued 
shortly  thereafter,  and  it  ap])eared  that  others  who  jumped  at  the 
same  place  and  time  received  no  injury,  the  court  instructed  the 
jury  that  if  an  internal  injury  was  received  which  in  direct  cause 
))roduced  duodenitis  and  thereby  caused  death,  and  no  other  in- 
d('pcn<lent  cause  supervened,  and  no  dormant  disorder  or  disease 
wa-  brought  into  activity  by  such  act  of  assured,  then  the  injury 
\\a>  tiio  proximate  cause  of  death,  which  instructions  were  approved, 
and  the  {plaintiff  recovered  as  for  death  resulting  from  injury 
through  •"external,  violent,  and  accidental  means."'  ^  So  where 
assured  in' the  course  of  his  business  sustained  an  injury  to  his 
s|»ine  by  lifting,  it  was  held  an  accident  from  an  external  and 
natural  cause  operating  upon  the  body.^°  One  principle  underlying 
and  applicaljle  to  the  above  cases  is  apparent  from  a  case  already 
noted,  where  the  deceased  in  the  discharge  of  his  ordinary  duties, 
being  exposed  to  the  rays  of  the  sun  in  a  tropical  climate,  was  suId- 
jccled   to   sunstroke,    the  sunstroke   and   dcatli    l)ciiig   held    to    be 

«Cli«kTo  V.  Scottish  Ar-cidcn(   liis.  (^   B.  409,  4  K.  407,  (iH  L.  T.  701, 

Co.   Liin.    fScot.   Ct.   Sess.  J8!rj)    2!)  41  W.  K.  531,  57  J.  P.  (iti3. 

Sr.»t..  ]..   Kcp.    303.  ^I'nitcd  States  Mut.  Ace.  Assn.  v. 

'.Mc-Cjirlhv  V.  TravekT-s'    Ins.   Co.  P.arry,  131  U.  S.  100,  33  L.  ed.  00, 

H  liiss.  (i;.  S.  C.  C.)  302,  Fed.  Cas.  !)  Supp.  Ct.  755. 

Xo.  S,()82,  8  ins.  L.  J.  20.  ^"Martin  v.  Travekn-s'  Ins.  Co.  1 

'  Hanilvn     v.     Crown     Afcidontjil  Fost.  &  V.  505.     See  Stall  v.  United 

Ins.  Co.  Lim.   (En{?.  C.  A.  Q.  P..  1).  Stntes  Ilealtli  &  Aecident  Ins.  Co.  — 

1893)  1  L.  R.  Q.  B.  D.  750,  <iJ  L.  .1.  Ky.  — ,  115  S.  W.  234. 
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the  iliroi-t  eUVct.  of  a  kiuiwn  nalural  rauf^o  ordinarily  very  likely 
to  ooiur.^* 

Death  due  to  dilatation  of  the  heart,  eaused  by  lifting  a  heavy 
wei.uhi  in  the  usual  course  of  one's  employment,  is  death  by  acci- 
dent.^^  And  inider  a  policy  coverin<>-  accidental  bodily  injuries 
caused  sctlely  by  external  violent  and  visible  means  Avhich  shall 
independently  of  all  other  causes  disable  assured,  a  strain  received 
by  an  osteoi)ath  while  treating  a  patient  in  the  ordinary  course  of 
liis  business  is  an  accident."  So  where  the  terms  of  an  accident 
]H)licy  require  proof  that  death  wa.s  caused  "by  bodily  injuries 
etfected  through  external,  violent  and  accidental  means,"  recovery 
may  1je  had,  although  death  was  produced  by  a  ruptured  blood 
vessel  about  the  heart,  caused  either  by  fright  or  resulting  from 
extraordinary  mental  or  ]»hy.sical  exertion  put  forth  by  the  decea.^ed 
to  save  himself  from  injury  when  in  innninent  peril  brought  about 
b}'  accident. ^^  And  death  caused  by  hernia  })roduced  by  a  sudden 
and  accidental  strain,  where  a  blacksmith  is  using  a  heavy  hammer, 
as  he  had  l)een  accustomed  to  do  in  the  course  of  his  business,  in 
striking  a  slanting  blow  sustained  a  ru}»tnre  producing  hernia  re- 
.suiting  in  death  may  l)e  found  to  have  been  caused  by  accident.^^ 
So  the  rupture  of  a  blood  vessel  in  the  stomach,  caused  by  a  sudden 
wrench  of  the  body  sustained  in  removing  a  heavy  cyclinder-head 
from  an  engine,  and  causing  the  death  of  the  insured,  who  was  a 
strong  and  healthy  man.  engaged  as  a  machinist  at  the  time  the 
policy  was  issued  and  also  at  the  time  of  the  accident,  is  such  a 
death  as  will  sustain  an  action  to  recover  under  a  policy  against 
death  resulting  from  injuries  sustained  solely  by  external,  violent, 
and  accidental  means.^® 

But  if  a  policy  provides  a  specified  sum  for  loss  of  time  result- 
ing from  disabilitj'^  or  "personal  bodily  injiu'y  caused  solely  by 
external,  violent,  and  accidental  means."'  and  insured  strains  his 
side  while  bowling,  which  develops  into  api)endicitis  necessitating 
two  operations  and  insured  was  disabled  from  cariying  on  his  occu- 
pation for  several  months  it  wa^s  held  that  recovery  was  precluded, 
as  there  was  no  straining  of  the  muscles  other  than  an  intentional 
strain  put  ui)on  them  by  the  voluntary  act  of  bowling;  that  such 

^^  Sinclair  v.  Maritime  Passenj^ers'        ^*  jATcGliiicliey  v.  Fidelity  &  Casu- 

Assur.  Co.  3  El.  &  E.  478,  30  L.  J.  alty  Co.  80  Me.  251,  6  Am.  St.  Rep. 

Q.  B.  77,  7  Jur.  (N.  S.)  367,  4  L.  T.  100,  14  Atl.  1:5. 
15,  9  W.  R.  342.  ^^  Atlanta  Accident  A.ssoc.  v.  Alex- 

i2Horsfall  v.  Pacific  Mutual  Life  ander,  104  Ga.   709,  42  L.R.A.  188, 

Ins.  Co.  32  Wash.  132,  63  L.R.A.  425,  30  S.  E.  9.39,  28  Lis.  L.  J.  83. 
98  Am.  St.  Rep.  846,  72  Pac.  1028.        i«  Standard   Life   &   Accident   Ins. 

^3  Patterson   v.   Ocean   Accident   &  Co.  v.  Schmaltz,  66  Ark.  588,  74  Am. 

Guarantee  Corp.  25  App.  D.  C.  46.  St.  Rejj.  112,  53  S.  W.  49. 
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a  strain  was  not  an  accidental  one  and  if  it  produced  an  unin- 
tentional result  and  consequent  injury,  nevertheless  the  resulting 
injury,  and  not  the  means  producing  it,  was  accidental. ^'^  And 
where  assured  had  died  from  a  blood  clot  in  the  right  coronary  near 
the  heart,  caused  hy  voluntarily  and  intentionally  removing  the 
casing  from  an  automobile  wheel,  it  was  held  that  the  death  was  not 
accidental  within  tlie  clause  "external,  violent,  and  accidental 
means."  ^'  Nor  does  it  constitute  an  accidental  injury  where  a 
carpenter  in  putting  up  the  frame  and  rafters  of  a  porch,  in  lifting 
a  heavy  timber  ruptured  a  diseased  or  hardened  blood  vessel.^' 
And  where  assured,  fifty-four  years  old  raised  and  lowered  himself 
.several  successive  times  in  a  chair  in  which  he  was  sitting,  using 
only  his  hands  and  arms  to  do  so,  thereby  causing  dilatation  of  the 
heart,  and  death,  it  was  held  that  his  exertions  were  voluntary  and 
intended,  and  the  only  element  of  accident  was  the  result  for  which 
there  was  no  lialjility  under  a  policy  insuring  against  bodily  in- 
juries effected  diiei-tly  and  independently  of  all  other  causes, 
through  external,  violent  and  accidental  means.^"  Again,  where 
a>;sured  upon  being  suddenly  aroused  from  sleep  became  entangled 
in  his  night  sliirt  wliilc  endeavorino-  to  remove  it  over  his  head,  and 
in  his  effort^  or  exertions  to  extricate  himself  he  ruptured  a  blood 
vessel,  the  hemorrhage  iilled  his  lungs  and  caused  his  death  witbiii 
a  few  minutes,  and  it  was  claimed  by  plaintiff  that  death  was  "from 
an  accidental  cause,"  it  was  held  that  his  dazed  and  confused  con- 
dition made  his  exertions  none  the  less  voluntary  and  they  could 
not  be  held  to  have  been  involuntary,  and  a  judgment  for  the 
plaintiff  was  rever.sed,  the  correctness  of  said  verdict  being  tested 
by  an  instruction  which  told  the  jur}-,  in  effect,  that  if  the  rupture 
of  the  blood  vessel  was  the  result  of  voluntary  movements  or  exer- 
tions on  the  part  of  assured,  or  of  conditions  voluntarily  assumed 
by  him,  then  the  fatal  result  could  not  be  regarded  as  accidental. 
And  said  charge  was  made  the  test  on  the  ground  that  whether  it 
was  right  or  wrong  as  an  abstract  proposition  and  although  the 
members  of  the  court  differed  as  to  its  correctness  or  sufficiency 
nevertheless  it  was  the  law  of  the  case.^    If  a  policy  insures  against 

"  Leliniaii  v.  Gieat  Western  Acci-  of  Carpenters  &  Joiners  of  America, 

dental     Assoc.     155    h.wa,    737,    42  87  N.   Y.   Supp.   G40,  93  App.   Div. 

L.K.A.(N.S.)    .%2,   1.33   N.   W.  752,  304. 
41  Ins.  L.  .].  5(i2.  20  fjj(j;ti„jTs  v.  Travelers'   Ins.   Co. 

"Lieklenlcr  v.  Jowa  State  Travel-  (U.  S.  C.  C.)   190  Fed.  258,  41  Ins. 

ing  Men's  Assoc.  —  Iowa,  — ,  L.K.A.  L.  J.  140. 

— ,  — ,  151  N.  W.  479    (death  from        ^  Smouse  v.  Iowa  State  Traveling' 

voluntary   overexertion    was   also   an  Men's  Assoc.  118  Iowa,  43G,  92  N.  W  . 

excepted  risk).  53,  32  Ins.  L.  J.  173. 

^^  Niskern    v.    United    Brollierliood 
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bodily  injuries  oireclcJ  Ihrouiih  cxhMiial,  violent,  and  accidental 
means  and  against  death  resulting:,  Irom  such  injuries  alone,  it 
is  not  sullicient  that  the  death  or  the  illness  which  caused  the  death 
may  have  Ikhmi  the  accidental  result  of  the  external  cause,  but  thai 
cause  itself  nui-t  have  been  not  only  external  and  violent  but  also 
accidental.  And  where  insuied  met  his  death  by  inhalation  of  a 
na.-^al  douche  whii-h  he  was  usin^  for  catarrh  as  he  had  been  in 
the  habit  of  doin,i>;  and  which  he  had  "snifi'ed"  or  drawn  into  liis 
nostrils  more  violently  than  usual,  causing  thereby  streptococcus 
genns  to  be  ca tried  witli  the  douche  into  the  eustachian  tube,  into 
the  middle  ear  and  into  the  brain  through  a  hole  in  the  mastoid 
bone,  it  was  decided  that  there  was  nothing  accidental  in  such 
inhalation,  as  assured  was  doing  exactly  what  he  intended  to  do 
and  the  external  act  was  exactly  what  he  designed  it  to  be,  even 
though  it  produced  internal  consequences  wdiieh  he  had  not  fore- 
seen, and  there  was  no  bodily  injury  effected  through  a  means 
which  was  both  external  and  accidental.^ 

§  2884.  Same  subject;  conclusion. — It  is  extremely  difficult,  in 
view  of  the  conflicting  decisions  and  various  provisions  of  policies, 
to  state  what  should  be  the  true  rule  in  this  class  of  cases.  There 
nmst  have  been  some  violence  in  all  the  above  cases,  and  the  degree 
of  violence  can  make  no  dilference.  The  injuries  as  a  result  of 
assured's  acts  were  unforeseen,  unexpected,  and  without  design  on 
his  part;  they  were  not  a  result  naturally  and  ordinarily  following 
his  acts,  but  an  unusual  result  attending  the  performance  of  said 
acts.  If  a  man  swings  Indian  clubs  in  exactly  the  way  he  intends 
to  do,  purposing  thereby  to  exercise  muscles,  and  strains  those  par- 
ticular muscles,  such  act  is  voluntary.  The  straining  is  a  not 
unusual  occurrence,  is  reasonably  to  be  foreseen,  and  not  unfre- 
quently  results,  but  this  is  not  the  case  under  the  other  decisions, 
as  in  none  of  them  was  the  injury  one  which  could  be  brought 
witliin  sucli  an  illustration,  and  even  in  the  Indian  club  case  the 
court  notes  that  involuntary  movements  in  -connection  with  the  use 
of  the  clubs  would  make  a  resulting  injury  accidental.  Therefore, 
it  can  hardly  be  said  that  the  act  of  the  assured  was  voluntary,  and 

2  Smith  V.   Travelers  Ins.  Co.  219  ))ensation  on  accident  policy  for  in- 

INIass.  147,  L.K.A.1915B,  872,  lOG  N.  jury  resulting  from  exertion  or  strain, 

E.  607,  44  Ins.  L.  J.  095.  see  note  in  2  B.  R.  C.  367;  on  injury 

On  when  deatli  or  injury  may  be  or    disaljility   from   strain    as   within 

deemed  to  have  t)een  caused  by  aeci-  i>rovisions  as  to  external,  violent  and 

dental   means,  thougli   tlie  voluntary  accidental    means,    see    note    in    42 

act  of  the  insured  was  the  primary  L.R.A.(N.S.)     562;    on    rupture    of 

cause  tliereof,  see  notes  in  5  L.R.A.  blood  vessel  as  an  accident  within  ac- 

(X.S.)      657;      L.Ii.A.1915E,      127;  cident  insurance  ))olicy,  see  note  in  19 

L.R.A.1916B,  1021;  on  right  to  com-  L.R.A.  (N.S.)  1206. 
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that  he  was  doing  exactly  what  he  intended  to  do  when  in  some 
invokmtary,  unusual,  unforeseen  way  an  injury  happens  which 
is  not  the  ordinary  natural  result  of  his  acts.  Again,  these  policies 
are  liberally  construed  in  favor  of  assured,  so  far  as  that  may  be 
done  without  violence  to  the  terms  of  the  contract,  and  the  con- 
tract should  be  examined  to  ascertain  what  is  meant  by  "external 
injuries,"  whether  upon  the.  face  of  the  contract  internal  injuries 
are  clearly  excluded,  and  whether  ''external"  is  to  be  taken  in  con- 
tradistinction to  internal  causes  of  injury,  as  where  injuries  arising 
from  disease  are  excepted.  So  if  death  ensues,  the  eflrcient  proxi- 
mate cause  of  loss  must  be  considered  not  necessarily  the  nearest, 
but  the  efficient,  adequate  cause  being  found,  that  will  be  deemed 
the  true  cause,  without  going  further.  It  should  also  be  determined 
whether  any  independent  supervening  cause  exists  which  may  ex- 
clude consideration  of  a  cause  further  removed.  It  would  seem 
upon  reason  and  principle  that  much  weight  should  be  given 
those  of  the  above  cases  which  hold  injuries  of  this  class,  or  death 
which  directly  and  proximately  results  therefrom,  to  be  an  injury 
or  death  by  external,  violent,  and  accidental  means. 

§  2885.  Other  cases  of  external,  violent,  and  accidental  means. — 
As  will  be  observed,  a  large  number  of  the  cases  under  the  preceding- 
sections  are,  in  addition  to  the  points  indicated  by  the  heading. 
also  within  the  clause  "external,  violent,  and  accidental  means." 
This  clause  is  also  heM  to  cover  the  following  cases:  Thus,  where 
assured  was  taken  sick  and  died  within  an  hour,  owing  either  to 
fright  or  strain  caused  by  exertions  in  attempting  to  restrain  a  run- 
away horse,  even  though  the  carriage  was  not  upset  nor  came  in 
contact  with  anything,  and  the  horse  was  brought  imder  control;  ^ 
death  of  a  railroad  employee  by  a  train  while  engaged  in  the  yev- 
formance  of  a  duty  he  was  ordered  to  perform,  and  at  a  place  where 
he  was  directed  to  work;  *  stumbling  and  falling  against  a  locomo- 
tive engine;  *  choking  to  death  while  attempting  to  swallow  a  i)iece 
of  beefsteak;^  drowning  by  the  capsizing  of  a  boat.'  Unnatural 
death,  the  result  of  accident  of  any  kind,  imports  an  external  and 
violent  agency  as  the  cause  within  the  meaning  of  a  insurance  pol- 
icy limiting  recovery  to  death  caused  through  "external,  violent, 

'Mf'GIinchey  v.   Fidflitv  &   Casu-  ^American  Accident  Co.  of  Louis- 

altv  Co.  80  Md.  251,  G  Am.  St.  Kcp.  ville  v.  Keigart,  94  Ky.  547,  21  L.R.A. 

1!)(),  14  Ail.  13.  (551,  23  lus.  L.  J.  148,  23  S.  W.  101, 

*  Freeman    v.    Travelers'    Ins.    Co.  42  Am.  St.  Kep.  374. 

of  Hartford,  144  Mass.  572,  12  N.  E.  'Tucker    v.    Mutual    Benefit    Life 

372.                      .  Ins.  Co.  of  Hartford,  50  Ilun  (N.  Y.) 

6  Equitable    Accident    Ins.    Co.    v.  50,  4  N.  Y.   Supp.   505. 
Osborn,  00  Ala.  201,  13  L.R.A.  2G7, 
44  Alb.  L.  J,  304,  U  So.  8U0. 
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and  acoidonlal  moans."  ^  If  a  policy  stipulates  that  it  'Moos  not 
insure  against  doatli  or  (lisahlouicnt  .  .  .  from  iiccidcnls  that 
shall  boar  no  oxtornal  and  visiMo  niai'ks,"  such  provision,  although 
not  clear,  would  seem  to  indicate  that  its  pin-jiosc  is  that  there 
should  be  some  external  or  visible  evidence  which  evidences  that 
the  death  or  injury  was  accidental,  and  there  is  sullicient  external 
or  visible  evidence  that  death  is  accidental  to  exclude  it  from  the 
excei>tion,  whei'O  insured  is  admitted  to  have  died  from  involun- 
tarily and  accidentally  breathing  illuminating  gas,  and  although 
there  are  no  visible  marks  upon  the  body,  yet  when  artificial  respira- 
tion is  produced  illuminating  gas  emanates  therefrom  to  the  i)er- 
ception  of  the  person  producing  such  respiration,  and  upon  entering 
the  room  it  is  perceived  to  be  full  of  gas  and  gas  is  then  escaping, 
and  an  inspection  of  the  body  shows  life  extinct.'  So  where  insured 
was  crossing  a  i)rairie  and  his  wagon  broke,  and,  being  unable  to 
ride,  the  driver  took  one  of  the  hoi-ses  and  rode  for  assistance,  but 
on  his  return  insured  was  found  frozen  to  death,  it  was  held  that 
the  insurer  was  liable  under  a  [)rovision  as  to  death  or  disability  by 
external,  violent,  and  accidental  means,  although  it  was  also  stipu- 
lated against  liability  in  consequence  of  death  from  exposure  to 
any  ol>vious  or  unnecessary  danger. ^°  And  if  the  evidence  leaves  it 
doubtful  whether  the  death  of  insured  was  caused  by  a  fall  or  by  a 
blow  struck  by  a  third  person,  in  cither  case  the  death  is  caused  by 
accidental  means''  within  the  clause  against  injuries  by  "external, 
violent,  or  accidental  means."  ^^  IJodily  injuries  sustained  through 
violent,  external,  and  accidental  means  covers  hanging  by  a  mob, 
and  is  an  accident. ^^  So  death  is  fi-oni  external,  violent,  and  acci- 
dental means  where  insured  witnessed  a  lire  in  a  building  wherein 
a  man  was  burned  to  death,  by  reason  of  which  insured  suffered  a 
shock  and  fell,  causing  apoplexy  or  bursting  of  a  blood  vessel  in 
the  brain  and  death,  no  other  cause  for  apoplexy  api)caring  from 
the  evidence,  assured  being  in  good  health  and  about  forty  years  of 
age."    So  under  an  accident  insurance  policy  or  certificate  against 

8  American  Accident  Co.  of  Louis-  dent  Co.   (2  B.  D.  1804)  15  Can.  L. 

ville  V.  Keigart,  1)4  Kv.  547,  42  Am.  T.  19,  50  Alb.  L.  J.  421. 
St.  Kep.  374,  21  L.II.A.  651,  23  S.        ^Miicliards  v.   Travelers'  Ins.   Co. 

\V.  191.  89   Cal.   170,  23  Am.   St.  Rep.  455, 

^  ]\Ienneilv  v.  Emi)l()vers'  Liabilitv  20   Pac.   762. 
Assur.   Co. '  148  N.   Y."  590,  002,  51        ^^  Fidelity  &  Casualty  Co.  v.  John- 
Am.   St.   Rep.   710,   31   L.R.A.   680,  sou,  72  Miss.  333,  30  L.R.A.  200,  17 
43  N.   E.  54.   per  Martin,  J.,  rev'g  So.  2. 

72  Hun  (N.  Y.)  477,  25  N.  Y.  Supp.        "  International  Traveler's  Assoc,  v. 

230,  54  N.  Y.  St.  Kep.  780.  liranum,  —  Tex.  Civ.  App.  — ,  109 

10  Northwest  Commercial  Travelers'  S.  W.  389,  44  Ins.  L.  J.  580. 
Assn.  v.  London  Guarantee  &  Acci- 
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personal  bodily  injuries  effected  during  the  continuance  of  member- 
ship,  through   external,   violent,   and  accidental   means,   recovery 
may  be  had  for  death  occurring  after  the  cessation  of  membership 
for  default  in  payment  of  an  assessment,  by  an  accident  happening 
while  the  insured  was  a  member.^*    And  where  it  may  be  inferred  ^ 
that  the  act  which  preceded  the  injury  was  something  unforeseen, 
unexpected  and  unusual,  and  that  the  injury  resulted  directly  and 
immediately  therefrom,  it  is  produced  by  external,  violent,  and 
accidental  means."    And  where  an  injury  to  insured's  hand  caused 
by  unconsciously  moving  it  during  sleep  so  as  to  bring  it  between 
his  head  and  the  bed  rail,  resulting  in  an  inflannnation  of  the 
periosteum  of  the  metacarpal  Ijones  lying  back  of  the  third  and 
fourth  fingers  making  necessary  an  operation,  thereby  causing  a 
protracted  illness,  recovery  may  be  had  for  "loss  of  business  time 
.     .     .     resulting  from  bodily  injuries  effected     .     .     .     through 
external,  violent,  and  accidental  means."     In  such  ca^e  the  injvny 
is  a  violent  one  and  the  degree  of  violence  is  not  controlling  and 
the  fact  that  there  was  a  distinct  and  long-continued  force  api)lied 
causing  tlie  inflammation,  and  that  the  element  of  volition  wns 
tliereby  absent,  makes  the  injury  an  accident  which  stands  as  a 
jjroximate  cause  back  of  the  disease.^^    But  a  ruptured  artery  does 
not  of  itself  prove  such  an  accident  as  to  justify  recovery  under  a 
policy  insuring  against  l)odily  injury  effected  through  external,  vio- 
lent, and  accidental  means."    In  case  a  different  and  disconnected 
provision  of  a  policy  creates  a  liability  only  where  death  was  caused 
within  a  fixed  time  by  bodily  injury  effected  exclusively  by  ex- 
ternal, violent,  and  accidental  means,  while  riding  in  or  on  any 
I>ublic  or  privatc,conveyance,  and  where  a  lesser  sum  was  payal)le, 
the  jjrovisions  of  the  policy  named  in  the  former  paragraph  remains 
unaffected  by  the  conjunctive  feature  of  the  latter,  creating  lia- 
bility only  when  the  injury  was  l)y  external,  violent,  and  accidental 
means."    Bodily  injury  by  external,  violent,  and  accidental  means 
need  not  be  .shown  to  recover  for  death  from  septicemia  untler  an 

1*  Rurkht-iser   v.    Mutual    Accident        ^'^  Wright  v.  Conuncrcial  Travelers 

Assoc.  (11  Fed.  81(5,  10  (".  C.  A.  !)4,  of  America,  188  Mo.  App.  457,  174 

18  U.   S.   Ai)p.  704.  'J(i  L.K.A.  ll'J.  S.  AV.  833,  45  Ins.  L.  J.  7G5. 

"Atlanta  Accident  Assoc,  v.  Alex-        ^^  oi^i-jh^uia  National  Life  Ins.  Co. 

ander,  104   (Ja.  700,  42  L.K.A.  188,  v.     Norton,    44    Okla.    783,    L.K.A. 

30  S.  K.  030,  28  In.s.  L.  .J.  83.  1015K,     (i05     (annotated     on     uAvr- 

18  Aetna  Lite  Ins.  Co.  v.  Fitz^jer-  clianf^eahlene.HS  of  "or"  and  "and"  in 

aid,    l(i5    Ind.    317,    1    L.H.A.(N.S.)  ). n. vision  in  insurance  jmlicy  relating' 

422   (annotated  on  injury  to  insured  l(»  <'ause  or  circuiustances  of  death), 

l)y  act  of  his  own  while  asleep  as  an  145  I'ac.  1138. 

accident),  75  N.  E.  2G2,  35  Ins.  L.  .1.  • 
55. 
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aooidoiit  policy,  which,  after  insuring'  a,t2:aiiist  bodily  injuries  from 
such  means,  allows  a  recovery  for  one  half  the  amount  of  the 
policy  for  loss  of  life  only,  resullinG;  wholly  or  in  part  from  sun- 
stroke, freezing!;,  sei)ticemia,  hydrophobia,  or  the  involuntary  or 
unconscious  inhalation  of  gas  or  other  poisonous  vapor.  The  sepa- 
rate and  independent  paraiiraj)!!  does  not  refer  to  the  preceding; 
general  provisions  as  to  external  violent  and  accidental  means, 
and  this  was  applied  to  death  from  septicemia.^^ 

§  2885a.  Burning  building:  injury  to  assured. — A  contract  stipu- 
latinti  for  double  indenniity  where  assured  sustains  injury  in  con- 
sequence of  the  burnino;  of  a  buildintj;  while  he  was  in  it  is  valid 
and  where  assured  upon  noticing  the  odor  of  gasolene  lighted  a 
match  while  investigating  threw  it  down  after  the  flame  had  expired 
into  water  which  had  flooded  his  cellar  and  was  severely  burned 
by  the  consequent  exi)losion  and  died  as  the  result  thereof.  It 
was  decided  that  insurer  was  not  liable  as  at  the  time  the  injuries 
were  sustained,  he  was  not  in  a  burning  building,  as  his  injury 
])receded  its  burning,  and  although  a  fire  was  started  therein  it  was 
speedily  extinguished. ^°  So  where  assured,  while  suffering  from 
a  iit.  dropped  or  knocked  over  a  lantern  and  sustained  an  injury 
by  being  burned  by  the  flame  from  the  oil  therein  recovery  is  pre- 
cluded as  said  burning  of  assured  preceded  the  burning  of  the 
building  in  which  he  was  before  the  fire  commenced.^  And  in- 
surance against  injuries  by  the  burning  of  a  building  while  insured 
is  therein,  does  not  cover  injuries  caused  by  the  burning  of  clothing 
and  other  articles  in  a  room  of  the  building,  which  merely  scorches 
the  woodwork  without  destroying  the  building  or  any  portion  of 
it.^  But  it  is  also  held  that  the  word  ''building"  nn  a  provision  in 
an  accident  policy  imposing  a  liability  for  injuries  sustained  in 
consequence  of  the  burning  of  a  building  in  which  insured  shall  be 
at  the  commencement  of  the  fire,  includes  the  contents  of  the  build- 
ing, so  ttiatrecovery  may  be  had  for  injuries  caused  by  the  burning 
of  such  contents,  although  the  building  itself  is  not  on  fire.' 

^^  Schumacher    v.    Great    Eastern  ^  Wadsworth  v.  Canadian  Ry.  Ac- 

Casualtv  &  Inderanitv  Co.  197  N.  Y.  cident    Ins.    Co.   25    Ont.    L.   R.   55, 

58,  27  L.R.A.(N.S.)   480n,  90  N.  E.  Ann.  Cas.  1913A,  516. 

;j53,  39  Ins.  L.  J.  428,  alf  f?  117  N.  ^  Houlihan   v.   Preferred   Accident 

Y.  Supp.  1146,  132  App.  Div.  929.  Ins.   Co.  196  N.  Y.  337,  25  L.R.A. 

On  whetiier  a  general  requirement  (N.S.)    1261,    89    N.    E.    927,    rev'g 

as  to  external,  violent,  and  accidental  127  App.  Div.  630,  111  N.  Y.  Supp. 

means  applied  to  the  separate  provi-  1048,  52  Chic.  Leg.  N.  415. 

sion  as  to  liabilitv  in  case  of  death  or  '  Wilkinson  v.  Aetna  Life  Ins.  Co. 

injurv  from  certain  specilied  causes.  240  111.  205,  25  L.R.A. (N.S.)   1256, 

see  note  in  27  L.R.A. (N.S.)  480.       *  88  N.  E.  550. 

20:NLirvland   Casualtv   Co.   v.   Ed- 
gar, 203' Fed.  656,  122  C.  C.  A.  52. 
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§  2885b.  Miscellaneous  cases  of  special  risks  and  losses  in  acci- 
dent insurance. — A  slip  uttaelied  to  an  aceideul  policy  issued  to  a 
physician,  which  extend:?  the  policy  to  cover  ''septic  wounds  caused 
by  accident  while  performing  any  operation  pertaining  to  the  busi- 
ness of  the  insured,  the  poison  matter  being  injected  into  the  wound 
at  the  time  of  the  accident,"  is  not  confmed  in  its  operation  to 
accidents  met  with  by  the  insured  while  in  the  act  of  performing 
an  operation  or  administering  treatment  upon  a  patient,  but  in- 
cludes accidents  which  occur  while  he  is  preparing  medicine  for  a 
patient.*  A  Pott's  fracture,  consisting  of  the  breaking  of  one  bone 
of  the  lower  leg  between  the  knee  and  the  ankle  joint,  and  a  sever- 
ance of  the  malleolus  process  of  the  other  one  so  as  to  effect  a 
complete  solution  of  the  continuity  of  both  bones,  is  not  covered  by 
a  policy  providing  indemnity  in  case  of  the  breaking  of  the  shafts 
of  both  bones  between  the  knee  and  ankle  joints.*  But  a  tearing  off 
of  three  fingers  and  part  of  another,  and  the  cutting  of  the  hand 
destroying  the  joint  of  the  thinnb,  may  be  found  by  the  jury  as 
a  matter  of  fact  to  cause  the  loss  of  the  hand  within  the  meaning 
of  an  accident  policy.^  So  the  ainputation  of  an  arm  a  little  below 
the  elbow  is  the  "loss  of  an  arm"'  within  the  meaning  of  that  term 
as  used  in  a  ceiiilicate  of  a  Ijenelit  association  agreeing  to  indemnify 
the  holder  for  the  lOss  of  an  arm  without  specifying  what  part  there- 
of shall  be  lost.'  In  a  later  decision,  however,  it  was  held  that  a 
verdict  of  a.ssurer  was  rightly  ordered  because  assured's  own  neg- 
ligence contributed  to  the  injury  and  the  policy  expressly  precluded 
recovery  in  such  cases.^  ( "arrying  a  loaded  gun  from  one  room  of 
a  house,  in  which  it  had  been  left  by  another  person,  to  an  adjoin- 
ing room,  is  "handling  firearms"  within  the  meaning  of  a  clause 
in  an  accident  policy,  limiting  to  five  hundred  dollars  the  recovery 
for  any  injury  received  while  hunting,  or  while  using  or  handling 
loaded  lirearms.^  And  if  a  man  is  shot  by  a  burglar  and  dies  a  feAV 
hours  afterward  from  the  wo\md,  his  beneficiary  is  entitled  to  one- 

*  Central  Accident  Ins.  Co.  v.  Rem-  "^  Garcelon  v.  Conimerciiil  Travol- 
be  220  111  151,  5  L.R.A.(N.S.)  933,  cr-s'  Eastern  Accident  Assoc.  184 
110  Am.  St.  Rep.  2;i5,  77  N.  E.  123.    :\rass.  8,  100  Am.   St.  Rep.  540,  67 

5  Peterson  v.  Modern  Brolberbood    X.  K.  8(58,  32  Ins.  L.  J.  858. 
of  America,  125  Iowa,  502,  07  L.R.A.        *  CJarcelon   v.    Commercial   Travcl- 
031,  101  N.  W.  28!).  Pi's'     Eastern     Accident     Assoc.     195 

8  Lord  V.  American  Accident  Assoc.    Mass.  531,   10  L.I».A.(N.S.)   901,  81 
89   Wis.  19,  20  L.K.A.  741,  40  Am.    X.  E.  201,  :!(>  Ins.  L.  J.  747. 
St.  Rep.  815,  01  N.  W.  293.  As  to  voluntary  exposure  to  obvi- 

()n  extent  of  loss  or  mutilation  con-    ous    or    unnecessary    danfrer;    negli- 
templated  by  provisions  as  to  loss  or    fi:ence  or  contributory  neglif,'ence,  sec 
removal  of  bodily  mendiers  or  a  j)art    Si^  2()24  et  seq.  herein, 
thereof,  see  note  in  L.R.A.1915D,  204.       ^  Doody  v.  Xatioual  Masonic  Acci- 
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lialf.  but  not  the  wliolo  ainouut,  of  ordinary  accident  indemnity, 
under  a  provitiion  in  the  policy  on  his  hie  wiiii'h  does  not  exclude 
indenmity  for  loss  by  accident  caused  by  sunstroke,  freezin<2;,  poison, 
sonnianibu4isni,  racing,  shooting,  wrestling,  etc.,  but  which  in  such 
cases  Hniils  the  habiHty  of  the  insurer  to  one-half  the  amount  of 
ordinary  indenmity  specilied  for  such  loss.^°  J>ut  where  the  unchs- 
putod  evidence  shows  that  insured  died  from  cerebral  hemorrhage 
or  apoplexy  caused  by  accident^d  means  and  that  he  was  a  ma.n 
about  forty  years  of  age,  in*  good  health  and  of  temperate  habits, 
a  by-law  limiting  the  amount  of  recovery  where  "death  results  from 
cerebral  liemorrhage,  cerebral  jjaralysis,  a]io])lexy  or  heart  failure 
caused  by  accidental  means,"  does  not  ai)ply  where  neither  the 
certificate  nor  the  application  refer  to  such  by-law  and  said  cer- 
tificate in  plain  terms  and  without  qualification  ])rovides  for  pay- 
ment of  a  larger  specified  amount  in  case  of  accidental  death,  and 
there  is  nothing  to  show  that  assured  knew  of  such  by-law." 

(lent  Assoc.  66  Neb.  493,  60  L.R.A.  ^^  International  Travelers  Assoc,  v. 
424,  92  N.  W.  613,  32  Ins.  L.  J.  231.    Branum,  —  Tex.  Civ.  App.  — ,  169 

lOBader  v.  New  Amsterdam  Casu-    S.  W.  389,  44  Ins.  L.  J.  580. 
alty  Co.  102  Minn.  186,  120  Am.  St. 
Rep.  613,  112  N.  W.  1065,  36  Ins. 
L.  J.  1020. 
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CHAPTER  LXXVI. 


ABANDONMENT  AND  TOTAL  LOSS— MARINE  RISKS. 

§  2892.     Abaudonnu'iit  and  constructive  total  loss:    generally. 
§  2892a.  Loss  and  abandonment:   marine  insurance  act  of  1906  of  England." 
.§  2893.     Abandonment  and  total  loss  in  case  of  freight :  generally. 
§  2894.     Distinction  between  absolute  and  constructive  total  loss:    absolute 

total  loss:   generally. 
§  2895.     Election  to  abandon :   recovery  for  total  or  partial  loss. 
§  2896.     Election  to  abandon  necessary  to  recovery  of  constructive  total  loss. 
§  2897.     Election   to    abandon    necessary,    notwithstanding   fifty   per   cent 

and  actual  or  technical  total  loss  clause. 
§  2898.     When  abandonment  maiy  be  made:    generally. 
§  2899.     How  far  right  to  abandon  favored  by  courts. 
§  2900.     Invalid  abandonment  of  no  etfect. 
§  2901.     Abandonment  unnecessary  in  case  of  absolute  total  loss:    same, 

goods,  commission,  and  profits:    freight. 
>5  2902.     Abandonment  by  owner  of  part  interest:    joint  ow-ner:    cotenant: 

mortgagor :    mortgagee :    lienor. 
§  2903.     Successive  perils. 
S  2904.     Effect  of  clause  requiring  assignment  and   transfer  of  interest: 

extent  of  interest  transferred. 
§  2905.     Abandonment  extends  to  assured's  interest  or  amount  of  risk. 
§  2906.     Part  of  cargo  di.-^charged,  balance  on  board:    freight  at  risk. 
§  2907.     Actual  freight  pending  less  than  valuation:    freight  on  board  or 

not  on  board. 
§  2908.     Freiglit    earned    or    due:     successixe    passages:     freight    valued: 

freiglit  out  or  home. 
§  2909.     Freiglit  valued:    loss  of  vessel  and  specie  on  board   to  pur(ha.>^e 

cargo. 
i?  2910.     Freight    \alued  in  excess  of  value  of  carriage  of  goods. 
§  2911.     Assured  must  liave  some  interest  to  abandon:    consignee. 
§  2912.     Abandonment  of  i)rolits :  total  and  [)artial  loss:  commissions. 
§  2913.     Several  kinds  of  merchandise  in.~.ured  for  one  sum,  parts  cannot 

be  abandoned. 
^  2914.     Several  kinds  ol  murciiandise  iii.-?ured  distinctly   and  separately: 

beparatc  valuation.  , 
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vj  2915.     Soparate  intorost  in  ship.  ia)-i;o,  and  Ireigbt. 

v^  L»!)l(,i.     Constvni'tivo  total  loss:    outtits  ot'  whaling  ship. 

^  •2917.     AhaiulonniiMit    and    const  met  ivo   total   loss   of   ship   and   freight: 

appoilionnii'Ht  :    Kiii;lisli  docMrinc. 
v$  L'illS.     AliandoiiuKMil    and    const ruclive    total    loss:     ship    and    freight: 

api)ortionnK'nt :  doctrine  in  this  country. 
§  2919.     Assignment  to  assured  by  undorwriters  on  v&sscl  on  compromise: 

rcrovory  of  freight  loss  pro  rata. 
§  2920.     Insurer  as  assignee  of  owner  of  cargo  may  be  liable  for  freight 

money  to  owner  who  has  settled  with  insurer  on  vessel. 
§  2921.     IIow  far  freight  ui)on  cargo  a  charge  ui)on  underwriter  on  cargo 

as  between  insured  and  insurer. 
§  2922.     Surrender  of  cargo  or  voluntary  abandonment  of  voyage  where 

freight  due  or  might  have  been  earned:    master's  right  to  earn 

freight  and  duty  to  forward  goods. 
§  2923.     Freight  earned. 
§  2924.     Claim  for  pro  rata  freight. 

§  2925.     Freight  earned:    goods  transshipped:    new  or  substituted  voyage. 
§  292(3.     Freight  eai'ned :  part  of  cargo  reaching  abandonee  on  cargo  equiv- 
alent to  reaching  owner. 
§  2927.     Freight  for  forwarding  less  than  original  freight. 
§  2928.     Freight  for  forwarding  same  as  original  freight. 
§  2929.     Freight  for  forwarding  same  as  original  freight :   river  risk. 
§  2930.     Freight  for  forwarding  in  excess  of  original  freight. 
§  2931.     Clause  not  to  abandon  vessel  except  loss  exceeds  one-half  value 

not  applicable  to  freight  claim  based  on  loss  of  cargo :  same, 

cargo. 
§  2932.     Vessel  arriving:    obligation  of  consignee  to  obtain  permission  to 

land  cargo :   freight  earned. 
§  2933.     Freight  paid  in  advance:    specie  and  returns  thereof:    "cash  on 

account  of  freight." 
§  2934.     Freight  valued :    canied  or  not  carried :    laden  or  to  be  laden : 

part  of  cargo  laden. 
§  2935.     Affreightment:     freight   which   might   have   been   earned:     cargo 

partly  loaded :    contract  for  freight :    cargo  ready,  etc. 
§  2936.     Policy  against  "absolute"  or  "actual"  total  loss  only. 
§  2937.     "Absolute  and  total  loss  only"  and  jettison. 
§  2937a.  "Disbursement"    policy :     actual    or   constructive    total    loss    i^aid 

by  insurers:    clause  construed. 
§  2938.     Whether  abandonment  excluded  by  clauses  "free  from  partial  loss," 

"free  of  average,"  etc. :  same,  ])erishable  goods. 
§  -2939.     Same  subject:    ca.ses  favoring  a  constructive  total  loss  and  aban- 
donment. 
§  2940.     Same  subject:    opinions  of  textwriters. 
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§  2941.     Same  subject :    conclusion. 

§2942.     Total  loss  of  value. 

§  2942a.  Freight :  abandonment :  constructive  total  loss :  "free  from  par- 
tial loss  and  particular  average :  "  expenses  of  transshipment. 

§  2943.  S?hall  not  abandon  until  ^"ascertained  that  the  recovery  and  repairs 
of  said  v&ssel  are  impracticable." 

§  2944.     Peril  removed  before  loss  takes  place. 

§  2945.  Ultimate  state  of  facts  when  action  brought  controls  in  England 
as  to  abandonment. 

§  2946.     State  of  facts  existing  at  time  of  abandonment  controls  here. 

§  2947.  Total  cannot  be  changed  into  a  partial  loss  by  acts  of  insurer  or 
agent  after  justifiable  abandonment. 

§  2948.  Recovery  or  restoration  of  property  or  indemnity  received  before 
abandonment. 

§  2892.  Abandonment  and  constructive  total  loss:  generally. — 
The  purpose  of  an  abandonment  is  to  make  that  a  total  loss  which 
would  not  otherwise  be  onc.^^  The  term  ''abandonment"  implies 
that  there  is  something  surviving,  some  part  interest  or  claim  exist- 
ing which  may  be  abandoned,  and  that  the  underwriter,  upon  the 
transfer  or  cession  by  assured  of  his  rights,  title,  and  interest  in 
the  thing  insured,  shall  pay  the  amount  insured,  saving  to  himself 
such  recompense  as  he  can  out  of  the  effects  abandoned.  The 
principle  of  indemnity  requires  .assured  to  yield  up  or  cede  to  the 
underwriter  his  whole  right,  title,  and  interest  in  the  subject  or 
thing  insured,  so  far  as  that  interest  is  covered  by  the  policy  or 
contract,  for  the  benefit  of  the  underwriter,  and  by  virtue  thereof 
the  latter  stands  in  assured's  place,  and  becomes  legally  entitled  to 
what  may  be  saved  to  the  extent  of  said  interest  within  the  policy. 
Tliere  are,  however,  certain  oljligations  imposed  upon  the  under- 
writer which  will  be  noted  hereafter,  as  will  also  be  noted  the  point 
of  vesting  of  the  property  in  the  underwriter.  There  may  be  a 
total  loss  where  there  is  sucli  damage  to  the  property  insured  as 
that  it  has  little  or  no  value  to  the  a^ssured,  even  though  the  sub- 
ject itself  specifically  remains;  or  by  a  peril  insin*ed  against  the 
voyage  may  be  so  broken  up  or  its  objects  frustrated  by  {insured's 
being  deprived  of  possession  and  control  of  the  property,  that  it  is 
not  worth  while  for  a.ssurcd  to  pursue  the  adventure ;  or  the  recovery 
of  the  property  may  involve  such  a  large  ex|)enditure,  compared 
witli  its  value,  as  not  to  warrant  assured  (having  in  view  the  rule 
in  this  country  as  distingnislicfl  from  that  in  lOngland),  as  a  pru- 

"Gracic  v.  New  York  Ins.  Co.  8   Johns.   (N.  Y.)   237. 
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(lout  man.  to  \iiulortake  the  oxponsc.  In  siuli  cases  a^^sured  may 
elect  to  al>aiul(iii  ami  cede  his  rights  and  hiterests  to  the  under- 
\vriter.^' 

"Ahandonnicul  is  the  act  by  whicli,  alter  constructive  total  loss, 
a  person  l>y  contnut  of  marine  insurani-e  deciaies  to  the  insurer 
that  he  relinquishes  to  him  his  interest  in  the  tiling  insui'ed."  " 
Abmidonnient  is  also  delhied  as  a  surrendering  to  underwriters 
wliatcver  is  left  of  the  property  insui-ed  and  resorliuL!,  to  tlie  policy 
for  indemnity.^* 

The  doctrine  of  constiiictive  total  loss  does  not  imply  that  the 
assured  is  to  receive  any  more  than  a.  full  indenmiiy  in  any  ca^^e, 
and  as  a  matter  of  justice  to  the  insurer,  and  for  his  benefit,  the 
doctrine  of  abandonment  was  intended  to  ])i'event  assured's  re(!Over- 
ing  more  than  a  lull  indemnity.  Abandonment  is  a  technical 
iloctrine.  and  is  suj>posed  to  have  been  originally  introduced  by 
merchants,  perhap>  by  way  of  sti|)ulations  in  the  contract,  and  aftei- 
ward  adapted  a>  a  part  of  the  law  of  marine  insurance,  and  it  was; 
a  question  at  one  time  whether  the  ])ractice  of  al)andoninf>;  was  not 
carried  too  far  and  should  not  i)e  abrid,ue(b  and  it  was  said  that  the 
owners  shonld  not  abandon  in  any  case  where  the  property  still 
existed,  and  it  is  also  said  that  the  doctrine  "at  lirst  sight  seems  a 
mere  encroachment  of  the  judges.""  ^^ 

^^  Koux  V.   Salvador,   3   Bing.    (X.  (loiimcnt    is  a   lair  iiuU'niiiity  to  as- 

C.)   286,  7  L.  J.  t->x.  328,  4  Sc-olt,  1,  surcd   wliicli   lie  could  not  othenvitsc 

2  Hodges,  20!),  43  K.  K.  ()38,  1  Eng.  obtain  in  many  cases  of  constructive 

Jiul.  Cas.  4(j,  per  Lord  At)inger;  Mar-  total   loss,   since   it    would   otherwise 

cardier    v.     C'liesai)eake    Ins.    Co.    8  be   necessary   to    put   it   to   the  jury 

Crauch   (12  U.  S.)  3J),  3  L.  ed.  481;  to  make  a  conjectural  estimate  of  the 

2  :yiarshall  on  Ins.    (ed.   181U)    48(j,  value  of  the  salvage:"    2  Phillips  on 

55JJ;   Emerigon   on   Jns.    (Meredith's  Ins.  (3d  ed.)  235,  sec.  1492.    Putnam, 

ed.  1850)   c.  xvii.  sees.  1  et  seq.,  pp.  J.,  thinks  tliat  abandonment  is  a  clear 

(i04  et  seq.;  3  Kent's  Connnentaries,  departure  from  the  principles  of  in- 

(5th  ed.)    321.  denuiitv  in  Debois  v.  Ocean  Ins.  Co. 

^*Cal.   Civ.   Code,  sec.  271G.  10  Pick.   (33  Mass.)   303.     "The  ob- 

^*  Camberling    v.    .M'Call    (Pa.)    2  ject  of  insurance  is  to  procure  to  the 

Dill.    (2    V.    a.)    280,   1   L.   ed.   381.  insured  indemnity  foi-  the  losses  and 

^^  Castellain  v.  Preston,  L.  K.  11  damages  that  he  suffers,  but  to  ob- 
(^.  B,  D.  380,  52  ]j.  J.  Q.  B.  3(i(),  tain  this  indemnity  it  is  not  neces- 
49  L.  T.  29,  31  W.  1^.  557,  per  Brett,  sary,  according  to  the  law  of  nations, 
L.  J.;  Goss  v.  \Vithers,  2  J-Jurr.  (i83,  liiat  the  assui-ed  should  al)dicate  his 
2  Ld.  Ken.  325,  1  Eng.  Kul.  ('as.  proi>erty  in  the  subject,  although,  it 
1,  per  Lord  Manslield;  2  ^larshall  the  thing  jx'iishes,  it  j)erishes  for  ae- 
on Ins.  (ed.  18]0)  559  et  secj.,  citintj  count  of  tlie  insurers.  Jt  suffices, 
I'ringle  v.  Hartly,  3  Atk.  19.-^;  Mit-  according  t(j  the  law  of  nations,  that 
(hell  V.  Edie,  1  Term  Pep.  008,  615,  the  insurers  jiay  the  indenniity  for  the 
1  K.  K.  318,  1  Eng.  J\'ul.  Cas.  132,  loss  or  damage  without  their  being 
j»er  BuJler.  See  Emerigon  on  Ins.  obliged  to  become  proprietors  of  a 
(Meredith's  ed.  1850|  <■.  XVII.  sec.  thing  which  did  not  belong  to  them; 
1,  pp.  666,  667.    "The  object  of  aban-  lor  insurance  is  not  in  its  nature  ;i 
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The  right  to  abandon  may,  however,  be  affected  by  the  stipula- 
tions of  the  policy;  as  in  case  of  a  warranty  not  to  abandon,  in 
case  of  capture  or  detention  until  six  months  after  notice  thereof  to 
insurers,  or  not  to  abandon  in  case  of  capture  until  condemned, 
or  the  policy  may  expressly  exclude  the  ''benefit  of  abandon- 
ment.'' "  If  assured  covenants  not  to  abandon  within  a  certain 
time,  he  cannot  recover  for  a  total  loss  within  the  time,  especially 
if  his  vessel  arrives  safe,  though  she  may  have  been  repaired  at  the 
expense  of  assured. ^^  Although  the  vessel  be  stranded,  yet  there 
Ijeing  no  proof  that  she  could  not  have  been  rescued  and  repaired, 
a  total  loss  cannot  be  claimed. ^^ 

§  2892a.  Loss  and  abandonment:  marine  insurance  act  of  1906 
of  England. — The  marine  insurance  act  of  England  of  190G  ^'^ 
should  Ije  considered  in  connection  with  such  English  decisions  as 
appear  herein  under  this  subject,  for  that  enactment  epitomizes  and 
makes  clear  the  existing  law  there,  which,  as  we  have  already  briefly 
stated  and  shall  hereinafter  fully  set  forth,  differs  in  certain  impor- 
tant points  from  that  which  governs  in  this  country  in  like  matters. 
It  is  worthy  of  note,  however,  that  in  various  cases  decided  here  the 
question  is  involved  whether,  under  the  contract  before  the  court, 
the  law  of  England  or  of  this  Country  should  govern  and  it.  would 
seem  that  if  there  is  no  injustice  said  laws  should  be  held  to  agree  if 
pos-<ible.  The  sections  of  said  statute  which  are  directly  applicable 
are  as  follows: 

PAKTLVL  -VND  TOTAL  LOSS. 

50,  (1)  A  loss  may  be  either  total  or  partial.  Any  loss  other 
than  a  total  loss,  as  hereinafter  defined,  is  a  partial  loss. 

(2)  A  total  loss  may  be  either  an  actual  total  loss,  or  a  con- 
structive total  loss. 

means   of   acfiuiring   the   agreements  the  assured  to  recover  for  a  construc- 

whifh  it  was  tlie  custom  to  stipulate  tive  total  loss  does  not  accrue  until 

on.     This  subject  no  doubt  gave  rise  the   hope   of    recovering   tlie    subject 

to  the  positive  rules  that  now  exist:"  insured   is   desperate,   or   the   chance 

Emerigon    on    Ins.     (Mereditli's    ed.  of  such  recovery  is  indefinitely  post- 

1^50)  c.  XVII. •sec.  I,  pp.  ()()5  et  seq.  pcmed:"  2  Phillips  on  Ins.   (fjd  ed.) 

"  See  Ogden  v.  Columbian  Ins.  Co.  248,  sec.  1507. 

10   .Johns.    (N.   Y.j    -JTIi;    Barnev   v.  ^^  Kit chie  v.  United  States  Ins.  Co. 

Marvland  In.s.  Co.  ;5  liar.  &  .J.  (Md.)  5   Serg.  &  R.    (Pa.)   501. 

1.]!);    .\dams   v.    McKenzie,  .32   L.  J.  ^^  Phtr-nix   Ins.   Co.  v.  .Mc(}liee,  18 

C.  P.  !t2;  De  IVau  V.  Hussell,  1  Brev,  Supr.   Ct.  Kep.    (Can.)    (il. 

(S.  C.)    441.  21  Am.   Dec.  G7U.     In  ^°  6  Kdw.  VII.  c.  41,  sees.  55-63; 

this    connection    Mr.    Phillips,   criti-  Butterwortli's      Twentieth      Centurv 

cizing  the  case  of  Barney  v.  Mary-  Stats.    (1!)00-1{)0!>)    i>\}.  412  et  seq."; 

land  In».  Co.  .^ays:     "Under  a  stipu-  15    Chitty's    Stats,    of    Eng.    (1902- 

lation  not   to  al)an<li»n,  the  right  of  11)07)  pp.  88]  et  seq. 
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(8)  Unless  a  dilVoroiit  intention  ai)i)ears  from  the  terms  of  the 
poHey.  an  insurance  against  total  loss  inehides  a  constructive,  as 
well  a-  an  actual,  tola!  luss. 

{A)  Where  tlie  assured  brings  an  action  for  a  totul  loss  and  the 
e\  ideiice  jiroNes  duly  a  partial  loss,  he  may,  unless  the  policy  other- 
wise provitles,  reco\er  for  a  i)artial  loss. 

(5)  Where  uoods  reach  their  destination  in  specie,  but  by  reason 
of  obliteration  of  marks,  or  otherwise,  they  are  incapable  of  identi- 
fication, the  loss,  if  any,  is  partial,  and  not  total. 

Actual  total  loss. 

57.  (1)  Where  the  subject-matter  insured  is  destroyed,  or  so 
damaged  as  to  cease  to  be  a  thing  of  the  kind  insured,  or  where  the 
insured  is  iiTetrievably  deprived  thereof,  there  is  an  actual  total 
loss. 

(2)  Tn  the  case  of  an  actual  total  loss  po  notice  of  abandonment 
need  be  given. 

Missing  ship. 

58.  Where  the  ship  concerned  in  the  adventure  is  missing,  and 
after  the  lapse  of  a  reasonable  time  no  news  of  her  has  been  received, 
an  actual  total  loss  may  be  presumed. 

Effect  of  Transshipment,  etc, 

59.  Where,  l)y  a.  peril  insured  against,  the  voyage  is  intt?n'uptefl 
at  an  intermediate  port  or  place,  under  such  circumstances  as,  apart 
from  any  special  stipulation  in  the  contract  of  affreightment,  to 
justify  the  ma.^ter  in  landing  and  reshipping  the  goods  or  other 
moveal>les,  or  in  transshipping  them,  and  sending  them  on  to  their 
destination,  the  liability  of  the  insurer  continues,  notwithstanding 
the  lading  and  transshipment. 

Constructive  Total  loss  defined. 

60.  (1)  Subject  to  any  express  provision  in  the  policy,  there  is 
a  constructive  total  loss  where  the  subject-matter  insured  is  reasona- 
bly abandoned  on  account  of  its  actual  total  loss  appearing  to  be 
unavoidable,  or  becau.se  it  could  not  l)e  preserved  from  actual  total 
loss  without  an  expenditure  which  would  exceed  its  value  when 
the  expenditure  had  been  incurred. 

(2)   In  particular,  there  is  a  constructive  total  loss — 

(I.)    Where  the  a,ssured  is  deprived  of  the  possession  of  his 
ship  or  goods  by  a  peril  insured  against,  and  (a)  it  is 
unlikely  that  he  can  recover  the  ship  or  goods^  as  the 
5042 


ABANDONMENT  AND  TOTAL  LOSS  §  2892a 

case  may  be,  or  (b)  the  cost  of  recovering  the  ship  or 
goods,  as  the  case  may  be,  would  exceed  their  value 
when  recovered ;  or 

(II.)  In  the  case  of  damage  to  a  ship,  where  she  is  so 
damaged  by  a  peril  insured  against  that  the  cost  of 
repairing  the  damage  would  exceed  the  value  of  the 
ship  when  repaired.^"*  In  estimating  the  cost  of  repairs, 
no  deduction  is  to  be  made  in  respect  of  general  average 
contributions  to  those  repairs  payable  by  other  interests, 
but  account  is  to  be  taken  of  the  expcn>e  of  future  sal- 
vage operations  and  of  any  future  general  average  con- 
tributions to  which  the  ship  would  be  liable  if  repaired ; 
or 

(III.)  In  the  case  of  damage  to  goods,  where  the  cost  of 
repairing  the  damage  and  forwarding  the  goods  to  their 
destination  would  exceed  their  value  on  arrival. 

Effect  of  constructr^e  total  loss. 

61.  "Where  there  is  a  constructive  total  loss  the  assured  may 
either  treat  the  loss  as  a  partial  loss,  or  abandon  the  subject-matter 
insured  to  the  insurer  and  treat  the  loss  as  if  it  were  an  actual  total 
loss. 

Notice  of  Abandonment. 

62.  (1)  Subject  to  the  provisions  of  this  section.  Mhere  the  as- 
sured elects  to  abandon  the  subject-matter  insured  to  the  insurer, 
he  must  give  notice  of  abandonment.  If  he  fails  to  do  so  the  loss 
can  only  be  treated  as  a  partial  loss. 

(2)  Notice  of  abandonment  may  be  given  in  writing,  or  by  word 
of  mouth,  or  partly  in  writing  and  partly  by  word  of  mouth,  and 
may  be  given  in  any  terms  wliich  indicate  the  intention  of  tlie 
a.ssured  to  abandon  his  insured  interest  in  the  subject-matter  in- 
sured unconditionally  to  the  insurer. 

(3)  Notice  of  abandonment  nuist  be  given  with  rea.>^onable  dili- 
gence after  the  rocei[)t  of  reliable  information  of  the  loss,  but  where 
the  information  is  of  a  doubtful  character  the  assured  is  entitled  to 
a  rea.sonable  time  to  make  inquiry. 

(4)  Where  notice  of  abandonment  is  pi-opcrly  given,  the  rights 
of  the  assured  are  not  itrcjudiccd  by  the  fact  thai  the.  insurer  re- 
fu.ses  to  accept  the  abandon nKiit. 

(5)  The  accoptanco  of  ;in  ;il);in(Ioniiicnl   nuiy  be  cither  express 

""•See  as   to   rule   liero,   §S    30()H.:{()41,  3UG2  et  scq.  liorcin. 
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or  iinplifii  irum  liic  conduct  ol'  the  iiL-^uicr.     Tlic  mere  .-^iloucc  of 
the  insurer  tiftcr  notice  is  not  an  acceptance. 

(^0)  Where  notice  of  abandonment  is  acce]>ted  the  al)andonmcnt 
is  irrevocalile.  The  acceptance  of  the  notice  conchisivcly  admits 
liability  for  the  loss  and  the  sullicieiicy  of  the  notice. 

(7)  Notice  of  abandonment  is  iiiinecessary  where,  at  tiie  time 
when  the  assured  receives  informatii»n  of  the  loss,  there  would  be 
no  j)ossibility  of  beuelit  to  tlic  insiu'cr  if  notice  were  given  to  him. 

(8)  Notice  of  abandonment  may  be  waived  by  the  insurer. 

(9)  Where  an  insurer  has  reinsured  his  risk,  no  notice  of  aban.- 
donnient  need  be  given  by  him. 

63.  Where  there  is  a  valid  abandonment  the  insurer  is  entitit'd 
to  take  over  the  interest  of  the  assured  in  whatever  may  remain  of 
the  subject-matter  insured,  and  all  proprietary  rights  incidental 
thereto. 

(2)  Upon  the  abandonment  of  a  ship,  the  insurer  thereof  is 
entitled  to  any  freight  in  course  of  being  earned,  and  which  is 
eiU'ned  by  her  subsequent  to  the  casualty  causing  the  loss,  less  the 
expenses  of  earning  it  incurred  after  the  casualty;  and,  where  the 
ship  is  carrying  the  owner's  goods,  the  insurer  is  entitled  to  a 
reasonable  re'numeration  for  the  carriage  of  them  subsequent  to 
the  casualty  causing  the  loss. 

§  2893.  Abandonment  and  total  loss  in  case  of  freight:  gen- 
erally.— A  con>tuctive  or  technical  total  loss  of  freight  and  a  right 
to  abandon  may  arise  from  a  constructive  total  loss  on  the 
ship  or  ship  and  cargo,  and  this  is  true  in  case  of  the  vessel's  be- 
coming a  wreck  or  uiniavigable,  and  it  is  said  that  the  same  peril, 
xiud  to  the  same  extent,  ought  to  authorize  a  recovery  on  a  policy  on 
freight  as  on  the  ship.  In  consirlering  the  question  of  constructive 
total  loss  and  abandonment  of  freight,  reference  should  be  had  to 
the  distinction  between  the  two  kinds  of  freight  in  marine  insur- 
iUices.-'    The  al»ove  general  statement  is  sutjject  to  the  (pialification 

^  Mai  tie. — Dunning  v.  Mercliants'  Massdcliuselts. — Coolidge  v.  Glou- 
Mutual  Maritif  Ins.  Co.  57  Me.  108  cester  Ins.  Co.  15  Mass.  341  (insiir- 
(eliarterer  not  Itound  to  rei)air,  etc.,  anee  on  ship  and  freight  separately 
to  earn  full  freiglU  Ijiit  may  abaiidou  ^'alued;  offer  to  abandon  sliip  and 
both  ship  and  freight  and  recover  for  freight,  former  acceijted  latter  re- 
total  loss  against  respective  under-  fused:  ship  pursued  voyage  and  de- 
writers),  livered  cargo  at  destination;   under- 

Maryland. — Charleston       Ins.       &  writers  held  still  liable  for  total  loss 

Tru.st   Co.   V.   Corner,  2   Gill    (Md. )  of  freight  as  valued  in  i)olicy). 

410  (if  voyage  In'oken  up,  and  master  New  York. — American  Ins.  Co.  v. 

not   able   to   proceed,   he   may   enter  Centei*,  4  Wend.   (N.  Y.)   45   (whe:i 

upon    another    distinct    voyage    and  technical  total  loss  of  vessel  is  techni- 

freight  earned  on  latter  will  not  in-  <-al   total  lo.ss  of  freight   M'hich   will 

ure  to  benefit  of  underwriter).  justify  abandonment;   repairs;   sale, 
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tlidt  the  question  whether  an  abandonment  is  necessary  '6r  can  be 
made  may  depend  upon  the  question  of  an  absokite  total  loss  of 
vessel  and  cai'go,  or  either,  as  well  also  u^^on  the  fact  whether  in 
case  of  the  insurance  of  the  freight  of  a  cargo  there  is  a  justifiable 
sale  of  the  cargo,  or  the  goods  should  have  been  detained,  repairs 
made  to  the  vessel,  and  the  cargo  forwai'ded  therein,  or  whether  it 
should  have  been  forwarded  in  another  vessel,  and  also  upon  the 
fact  whether  freight  pro  rata  itineris  has  been  earned,  or  the  expense 
of  sending  on  the  cargo  by  another  vessel  should  have  been  in- 
curred.^ If  the  cargo  is  so  injured  by  the  perils  insure<:l  against  as 
to  become  wholly  worthless  and  incapable  of  being-  carried  with 


whore  not  authorized;  when  sliipown-  Eiujland. — Parmeler  v:  Todhuuter, 
cr  entitled  to  abandon)  ;  Whitney  v.  1  Camp.  541  (must  be  abandonment 
Xew  York  Fire  Ins.  Co.  18  Johns,  of  freight  where  goods  specifically 
(X.  Y. )  208  (insurance  on  freight;  exist  although  shi]>  incapable  of  pros- 
voyage  broken  up  and  vessel  ;'iu)  car-  ecuting  voyage)  ;  Benson  vi 'Chapman, 
go"  sold  for  benefit  of  all  concerned.  2  H.  L.  "Cas.  720,  5  C.  B.  330,  8 
Held  assured  had  right  to  abandon  C.  B.  950,  13  Jur.  9t)9,  81  R.  R.  34(j, 
and  recover  for  total  loss  deducting  (i  Man.  &  G.  792,  810,  per  Tindal, 
freight  pro  rata  itineris)  ;  Herbert  v.  C.  J.  (insurance  on  freigiit ;  abandon- 
Hallett,  3  Johns.  Cas.  (N.  Y.)  93,  nient  of  ship  and  freight;  repairs; 
])er  Kent,  J.  (insurance  on  freight;  l)ottouiry  bond;  recovery  had  for  to- 
duty  to  carr\'  on  goods  and  eani  tal  lo.ss);  Idle  v.  Royal  Exch.  Assur. 
freight;  recovery  denied,  as  i'reight  Co.  3  Moore,  115,  8  Taunl.  755,  3 
lost  by  insured's  negligence  and  folly;  Brod.  &  B.  loin,  21  R.  R.  538.  See 
insurer  engages  that  it  shall  be  in  sections  herein  as  to  distinction  be- 
])ower  of  assured  to  earn  freight,  tween  the  two  kinds  of  freight.  See 
and  that  subjects  necessary  tliereto,  h'iley  v.  Hartford  Ins.  Co.  2  Conn, 
namely  ship  and  cargo  shall  not  3U8,  per  Hosmer,  J. ;  Barclay  v.  Ster- 
l)e  so  injured  by  i)erils  insured  ling,  5  Maule  &  S.  (),  17  R.  R.  245. 
against  that  freight  cannot  be  ^  United  States. — Hugg  v.  Augusta 
earned);  Ogden  v.  General  !MutuaI  Ins.  &  B.  Co.  7  How.  (48  U.  S.)  595, 
Ins.  Co.  2  Duer  (X.  Y.)  204  (insur-  009,  12  L.  ed.  834,  per  Mr.  Justice 
ance  upon  freight  against  total  loss    Xelson. 

only;  duty  of  master  to  funiLsh  Miu^auchusetts. — Gordon  v.  Massa- 
goods;  no  total  loss  wiien  not  owing  chu.setts  Fire  &  Marine  Ins.  Co.  2 
to  perils  insured  against  but  to  un-  Pick.  (19  ^lass.)  249,  207. 
neces.sary  and  voluntary  act  of  mas-  Missouri. — Willard  v.  Millers"  & 
ter;  no  recovery  for  increased  freight  Manufacturers'  Ins.  Co.  25  Mo.  501. 
on   undamiiged   goods  forwarded).  Nexo  Yurk. — Ogden  v.  General  Mu- 

I'eunsifh-nnia. — Callendcr  v.  Insur-    tual  Ins.  Co.  12  Duer  (N.  Y.)   204; 
jince  Co.  of  Xorth  America,  5  Binii.    Sail  us  v.   Ocean  ]ns.   Co.  12  Johns. 


(Pa.)  525  (shij)  and  freight  insured; 
voyag*'  Ijroken  upon  iind  cargo  sold; 
al>andonment  made  to  underwriters 
Mil    ship    and   freight   also   (o   under- 


(X.  Y.)  107,  7  Am.  Dec.  290,  i)er 
Yeates,  J.;  Center  v.  American  Ins. 
Co.  7  Cow.  (N.  Y.)  504;  Am<'rican 
Ins.  C(..  V.  Center,  4  Wend.   (  N.  Y. ) 


writers  on  cargo;  goods  not  volunta-    45,    jier    Walworth,    Ch.;    Bra<lhurst 
rily  accejjted  by  owners  at  inlernicdi-    v.   Cohnnbian   Ins.  (Jo.  9  Johns.    ( N. 
ate  port;   no   pro   rata   freight  due;    Y. )  9,  17,  per  Kent,  ('.  J. 
assured  held  entitled  to  lecover  total         Knfjhtml. — !?oselto    v.    Gurney,    11 
loss  on  both  policies).  Com.  ii.  170,  20  L.  J.  C.  P.  257,  15 

5045 


§  2894  JOYCE  ON  INSUKANCE 

Siifety  to  the  vivs^^el  and  (he  roiiiaiiunti'  carjio,  or  (o  the  liealtli  or  \[\e& 
of  the  crew,  and  coastvs  to  exist  as  _i2,oo(ls  of  tliat  charactor  which  they 
were  as  iiij^ured.  and  are  thrown  overboard,  there  is  a  total  loss  of 
freight,  and  this  is  true  though  the  shij)  he  not  left  able  to  continue 
the  voyage.'  it  is  provided,  however,  by  the  California  Code,  that 
''freightage  cannot  in  any  case  be  abandoned  unless  the  ship  is  also 
abandoned."'*  lint  in  so  far  as  this  provision  conllicts  with  the 
doctrine  above  just  .stated,  it  is  i)eculiar  to  the  Code.  It  may  be  gen- 
erally stated  that  ''the  underwriters  are  liable  for  freight"  as  a  total 
loss  when  there  is  a  total  destruction  in  specie  of  the  cargo.*  So  the 
insurer  on  freight  is  liable  where  the  goods  are  destroyed  by  a  peril 
of  the  sea,  and  never  reach  the  port  of  delivery,  and  where  goods  are 
carried  in  ])arcels,  l>oxes,  or  sacks,  and  are  washed  out  by  said  perils, 
this  is  a  lo.ss  of  freight.^  Defendants  were  insurers  upon  a  valued 
policy  of  the  plaintiff's  cotton  which  was  shipjied  in  the  same  vessel 
with  cotton  ]»elonging  to  other  owners.  The  vessel  was  shipwrecked 
upon  the  voyage  and  part  of  the  cargo  lost,  and  the  remainder 
variously  damaged  and  the  marks  destroyed,  so  that  only  a  small 
part  of  the  i»ortion  shipped  by  the  plaintiff  could  be  identified.  The 
defendants  i)aid  for  the  part  identified  as  for  a  partial  loss,  but 
claimed  a  total  loss  with  salvage  as  to  the  remainder.  It  was  held 
that  as  to  the  remainder  also  they  weve  liable  as  for  a  partial  loss.' 
§  2894.  Distinction  between  absolute  and  constructive  total  loss: 
absolute  total  loss:  generally. — Although  if  the  subject  insured  b(! 
totally  destroye<l  and  annihilated  it  is  an  absolute  or  actual  total 
loss,  as  distinguished  from  a  constructive  total  loss,  nevertheless  this 

•Jur.  1177,  17  L.  T.   (0.  S.)   242,  S7  tual  Ins.  Co.  31  Me.  45o;  Parsons  v. 

R.  R.   629;   Vlifrhuom   v.  Cliapman,  Manufacturers'  Ins.  Co.  16  Gray  (82 

13  Mees.  &  W.  2;!(),  13  L.  J.  Ex.  381,  Mass.)    46;i,   468;    Wliitney   v."  New 

8  Jur.   811.   67   R.   R.   582;   Idle  v.  York  Fire  Ins.  Co.  18  Johns.  (N.  Y.) 

Roval  Excli.  Co.  3  Brod.  &  B.  151n,  208.    See  also  Great  ^Vesteru  Ins.  Co. 

8  Taunt.  755.  3  Moore,  115,  21  R.  R.  v.  Fogarty,  19  AVall.  (86  U.  8.)  640, 

538 ;  P-armeter  v.  Todhunter,  1  Camp.  643,  22  L.  ed.  216,  218 ;   Murray  y. 

541;  Roux  v.  Salvador,  3  Bing.   (X.  Aetna  Ins.  Co.  4  Biss.  (U.  S.  C.  C.) 

C.)  266,  7  L.  J.  Ex.  328,  4  Seott,  1,  417,  422.  Fed.  Cas.  No.  9,955;  Tudor 

2  Hodges,  209,  43  R.  R.  638,  1  Eng.  v.  New  England  Mutual  Ins.  Co.  12 

Rul.  Cas.  46;  Green  v.  Royal  Exch.  Cush.  (66  Mass.)  554,556. 
Assur.  Co.  6  Taunt.  68,  1  Marsli,  446,        *  Deering's  Annot.  Civ.  Code  Cal. 

16    R.    R.    571.     Examine    §§    2915,  sec.  2717. 

2917,  2918,  2931  Iierein,  as  to  right       ^  nidyard   v.    PhilUps,   4   Blatchf. 

to    abandon    treiEflit    when    vessel   is  (U.    S.    C.    C.)    443,   Fed.    Cas.   No. 

abandoned.  11,820. 

3  Hugg  V.  Augusta  Ins.  &  Banking       ^  DeWolf  v.   State  Mutual  Fire  & 

Co.   7  How.    (48  U.   S.)    609,  12  L.  Marine  Ins.  Co.  6  Duer  (N.  Y.)  191. 
ed.  834;  Jordan  v.  Warren  Ins.  Co.       '^  Sale  v.    Sun   Mutual  Ins.    Co.   3 

1  Stor>-  (U.  S.  C.  C.)  .342,  Fed.  Cas.  Rob.    (N.   Y.j    602. 
No.  7,524  J  Williams  y.  Kennebec  Mu- 
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is  not  the  only  distinction  between  these  two  kinds  of  losses ;  for  it 
is  not  necessary,  to  constitute  an  absolute  total  loss,  that  there  should 
be  an  absolute  destruction,  or  annihilation  of  the  thing  insured,  and 
of  every  part  and  jiarcel  thereof.  The  property  may  have  become 
totally  wrecked,  have  perished,  and  have  ceased  to  exist  as  property 
of  that  kind ;  it  may  be  saved  in  fragmentary  parts,  or  in  several, 
distinct,  entire  parts,  but  nevertheless  such  parts  may  not  be  in  anj- 
condition  capable  of  any  use,  or  capable  of  reconstruction  into  a 
semblance  of  the  thing  insured,  except  possibly  at  an  unwarranted 
expense  exceeding  the  value  of  the  property.  This  is  illustrated  by 
the  case  where  nothing  but  the  pieces  of  the  entire  ship  come  to 
land  as  parts  of  a  wreck,  the  planks  not  even  holding  together,  so 
that  there  is  any  shape,  form,  or  semblance  of  a  vessel  as  a  vessel; 
or  where  distinct  parts  of  insured  machinery  are  recovered,  but  the 
pieces  cannot  be  delivered  as  constituting  that  particular  machinery 
capable  of  use  for  the  purposes  intended.  Thus,  it  is  said  ''when  the 
ship  in  the  course  of  her  voyage  and  by  the  agency  of  the  perils  in- 
sured against  becomes  an  absolute  wreck,  when  she  has  broken  in 
pieces  and  dismeml^ered  so  that  her  planks  and  apparel  are  scattered 
on  the  sea,  this  is  a  case  of  an  absolute  total  loss  on  the  ship,  though 
the  whole  or  greater  part  of  the  fragments  may  reach  the  shore  as 
a  wreck.  In  such  ca.ses  it  is  quite  clear  that  the  ship  as  a  ship  is 
totally  destroyed;  the  ship  has  perished  but  the  wreck  remains." 
So  in  case  of  the  macliinery  above  cited  it  is  said:  ''If  parts  of 
them  were  absolutely  lost,  and  every  piece  recovered  had  lost  its 
adaptability  to  be  used  as  a  part  of  the  machine — had  lost  it  so 
entirely  that  it  would  cost  as  nmch  to  buy  a  new  ])iece  just  like  it 
as  to  repair  or  adajtt  that  one  to  the  purpose,  then  there  was  a  total 
loss  of  the  machinery.  If  no  piece  recovered  was  of  any  use  nor 
could  be  applied  to  any  use  connected  with  the  machine  of  which 
it  was  a  piece  without  more  expense  on  it  than  it  originally  cost, 
then  there  was  no  part  of  the  machinery  saved,  however  much  of 
rusty  iron  may  have  been  taken  from  the  wreck."  Again,  if  the 
property  insured  has  become  so  stranded,  by  reason  of  the  perils 
insured  against,  tliat  neither  the  assured  or  the  underwriter  arc 
able  to  ever  procure  its  arrival,  this  is  an  absolute  total  loss.  So 
the  ship  may  become  lost  absolutely  to  the  assured  in  case  of  an 
adverse  and  legal  transfer  of  his  right  of  property  and  ])ossessi()n 
under  decree  and  sale  by  a  C(jurt  of  competent  jurisdiction  conse- 
quent upon  a  sea  peril ;  as  in  case  of  a  subsequent  sale  of  a  vessel 
(lercHct  taken  possession  of  In'  salvors,  or  in  ca<c  of  capture  and  con- 
demnation, and  this  although  the  ship  may  be  capable  of  repairs, 

50-17 


§  2S;t4  JOYCE  ON  INSL'UAXCE 

or  iiuiy  not  cwii  iuhhI  rejiairs.  Tu  ca.«^es  of  al)solute  total  loss,  the 
insurer  is  lial>k>  williDut  al)a.n(.lonniont,  as  noted  elsewhere.' 

It  is  saul  in  a  ^hn\vhnul  ease  that  if  there  is  notliing  of  value  left 
to  ho  ahandoneil  or  the  suhject-matlcr  is  wholly  destroyed  or  lost  to 
assured  thi-re  i>  an  aitual  total  loss.'*  If  this  is  intended  to  cover 
a  total  loss  oi"  \alue  anotlici-  jioint  is  invohed  which  is  considered 
elsewhere  herein."' 

The  California  code  provides  that  a  total  loss  may  be  either 
actual  or  constructive;  that  an  actual  is  caused:  1.  By  a  total 
destruction  of  the  thing  insured;  2.  The  loss  of  the  thing  by  sink- 
ing oi-  being  broken  up;  3.  Any  damage  to  the  thing  which  ren- 
ders it  valueless  to  the  owner  for  the  purpose  for  which  it  is  held; 
or  4.  Any  other  event  which  entirely  deprives  the  owaier  of  the 
lK>ssession  at  the  port  of  destination  of  the  thing  insured.  That  a 
constructive  total  loss  is  one  which  gives  the  owner  the  right  to 
abandon  under  the  section  of  the  code  noted  under  the  first  section 
herein.® 

Inasmuch  as  certain  policies  provide  against  "actual  total  loss 
only."  the  construction  given  to  these  w^ords  should  be  considere^l 
in  connection  with  the  meaning  given  to  the  words  ''absolute  total 
loss.''  This  i^oint  has  been  considered  elsewhere,  and  we  refer 
thereto.^" 

Strictly  spealdng,  total  annihilation  or  absolute  physical  de- 
struction is  an  impossibility,  but  the  assured  stands  upon  the  actual 
destruction  as  to  him,  his  ow-nership  in  possession,  use,  and  control 
of  the  property,  as  that  particular  subject-matter  insured.  Thus, 
to  take  the  case  of  a  ship  which  has  gone  to  the  bottom  of  the  sea 

'  Great   Western   Ins.    Co.   v.   Fo-  Neiu    York. — Burt    v.    Brewers'   & 

oarty,  19  Wall.   (76  U.  S.)   640,  22  Malsters  Ins.  Co.  16  N.  Y.  Supr.  Ct. 

L.  ed.  216,  per  Miller,  J.  (machinery  383,  9   Hun    (N.   Y.)    383,   aff'd   7S 

t-ase).  X.  Y.  400,  per  Taleot,  J.;   Carr  v. 

'^  St.  Paul  Fire  &  Marine  Ins.  Co.  Providence-Washington  Ins.  Co.  109 

V.  Beachera,  128  Md.  414,  97  Atl.  708.  N.  Y.  504,  38  Hun    (N.  Y.)    86,  17 

^^  See  §  2942  herein.  N.  E.  369 ;  Judah  v.  Randal,  2  Caines 

^Deering's  Annot.   Civ.  Code  Cal.  Cas.  (X.  Y.)   324. 

sees.  2703-05.     See  Victoria   Steam-  England. — Plui'nix     Ins.     Co.     v. 

ship  Co.  V.  Western  Assur.  Co.  167  McGhee,    18    Can.    S.     C.    61,    per 

Cal.  348.  139  Pac.  807.  Strong;   Eoux  v.   Salvador,  3  Bing. 

United     N^ates.— Fireman's     Fund  (X.  C.)  266,  286,  7  L.  J.  Ex.  328,  4 

Ins.  Co.  V.  Globe  Xavigation  Co.  (The  Scott.  1,  2  Hodges,  209,  1  Eng.  Knl. 

Xottinghani)   236  Fed.  618,  —  C.  C.  Cas.  46,  per  Lord  Abinger;  Cossman 

A.  — ,  49  Ins.  L.  J.  207,  219,— Mor-  v.  West,  L.  R.  13  App.  Cas.  160,  174. 

row,  C.  J.,  quoting  from  9  Hun  (X.  57  L.  J.  P.  C.  17,  58  L.  T.   122,  (i 

Y.)   383,  cited  below.  Asp.  M.  C.  233;  Mnllett  v.  Shedden, 

Massacli usetts. —^Inrray  v.  Hatch,  13  East,  304,  12  K.  R.  347. 

6  Mass.  465,  per  Sewall,  j.  1°  See  §§  2936,  2937  herein. 
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and  is  wholly  unable  to  be  recovered,  it  is  absolutely  lost  to  assured 
as  a  ship ;  it  has  perished  as  to  assured.^^ 

It  may  be  stated  also  in  this  connection  that  a  repaired  ship  is 
the  original  ship/^  and  if  it  can  be  repaired  it  is,  as  a  general  rule, 
not  an  absolute  total  loss.^^ 

The  above  statement  is,  however,  subject  to  certain  exceptions  as 
in  the  case  above  noted  of  a  sale  of  a  derelict  vessel  by  salvors.  In 
so  far,  then,  as  the  property  is  wholly  destroyed,  the  line  of  de- 
marcation between  an  absolute  and  constructive  total  loss  is  clear; 
so  also  is  it  in  cases  where  it  is  once  settled  that  the  property  has 
ceased  to  exist  in  specie  or  is  otherwise  irretrievably  lost  beyond  the 
power  of  assured  or  the  underwriter  to  secure  its  arrival,  but  in 
other  cases  the  property  may  exist  in  specie  or  as  property  of  the 
kind  insured,  and  yet  be  placed  by  a  peril  insured  against  entirely 
out  of  assured's  control  or  possession  under  circumstances  rendering 
it  very  doubtful  whether  he  will  be  able  to  again  obtain  possession 
or  control  thereof,  or  the  danger  of  probable  destruction  may  be 
highly  imminent,  or  the  expense  of  saving  such  as  a  prudent  in- 
sured man  could  not  undertake,  having  reference  to  the  worth  of 
the  property  as  saved.  In  these  and  other  cases  which  are  noted 
throughout  this  chapter  there  is  a  constructive  total  loss,  to  which 
the  doctrine  of  abandonment  aitplies.^* 

An  absolute  total  loss  may  exist  where  a  sale  is  justifiably  and 
lawfully  made  and  the  title  devested.^^ 

There  may  be  a  total  loss  of  a  vessel,  even  though  after  sinking 

^^  Examine    Murray    v.    Hatch,    G  2  Hodges,  209,  43  R.  R.  G38,  1  Eng. 

Mass.  465,  per  Sewall,  J.  I^il-    fas.    46,    per    Lord    Abinger; 

12  Emerigon  on  Ins.  (Meredith's  ed.  Stringer  v.  English  &  Scottish  Marine 

1850)  c.  VI.  sec.  7,  pp.  144,  145.    He  Ins.  Co.  Lim.  L.  R.  5  Q.  B.  599,  L.  R. 

says:     "A  ship  is  always  presumed  4  Q.  B.  676,  39  L.  J.  Q.  B.  214,  10 

the   same,   though    all   the   materials  B.  &  S.  770,  22  L.  T.  802,  18  W.  R. 

which  at  first  had  given  it  existence  23,    per    Blackburn^  J.;    Barker    v. 

have     been      successively     changed.  Janson,  L.  R.  3  C.  P.  303,  3Uo,  37  L. 

.     .     .     Idem  Populus,  eadem  navis,  J.  C.  P.'IOS,  17  L.  T.  473,  16  W.  R. 

idem    aedihciiim,    idem    gi-ex;    idem  399,    14    Eng.    Rul.    Cas.    222,    pei* 

vivarium,  etc."  Willis,  J.  and  cases  throughout  this 

1'  See  Barker  v.   .Janson,  L.   R.   3  chapter. 
C.  P.  303,  305,  37  L.  J.   C.  P.  105,        i*  Patapsco  Ins.  Co.  v.  Southgate, 

17  L.  T.  473,  14  Eng.  Rul.  Cas.  222,  5  Pet.  (30  U.  S.)  604,  8  L.  ed.  243; 

per  Willis,  J.  Gordon  v.  Massachusetts  Fire  &  Ma- 

i*Peele 'v.' Merchants'   Ins.   Co.   3  rine  Ins.  Co.  2  Pick.  (19  Mass.)  249, 

Mason    (U.  S.  C.  C.)   27,  Fed.  Cas.  267,  i)er  Parker,  C.  J.;  Cambridge  v. 

No.   10.905,  per  Storv,  J.;   Burt   v.  Anderton   Co.  4  Dowl.  &  R.  203,  2 

Brewers'  &  Mal.sters'  Ins.  Co.  16  N.  Barn.  &  C.  691,  2  L.  J.   (0.  S.)   K. 

Y.    Supr.   Ct.   383,   9   Hun    (N.   Y.)  B.  141,  1  Car.  &  P.  213,  1  W.  &  M.  60. 

383,  atrd  78  N.  Y.  400,  per  Talcott,  26'R.  R.  517;  Mullctt  v.  Shedden,  13 

J.     See   Roux   v.    Salvador,  3   Bing.  East,  304,  12  R.   R.  317. 
266,  286,  7  L.  J.  Ex.  328,  4  Scott,  1, 
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t^he  is  raided  nsiain.  if  after  l)einL!;  raised  .-lie  i^;  no  lonsicr  a  vessel  in 
specie,*®  and  the  assured  may  reeover  a  total  loss  without  ahandon- 
inent  in  i-ertain  i-ases  although  the  vessel  may  still  exist  in  speeic; 
as  in  ease  of  a  ju>tiiial)le  sale  hy  the  master.  T])v  sea  peril  in  such 
eases,  and  not  the  sale,  is  the  cause  of  loss,  althouuh  the  sale  devests 
the  title. ^' 

So  there  may.  it  is  held,  lie  an  ahsolute  total  l(»ss  of  frei,u;ht  where 
the  expense  of  forwarding  the  ear<;()  from  the  port  of  detention  is 
in  exeess  of  the  oi'iginal  frei.tiht,  and  no  freight  pro  I'ata  is  earned.*^ 

§  2895.  Election  to  abandon:  recovery  for  total  or  partial  loss. — 
The  assureil  eannot  he  compelled  to  ahandon,  but  he  has  his  elec- 
tion to  abandon  or  not  in  his  discretion,  and  may  use  his  own 
exertions  to  preserve  the  thing  insured,  or  may  await  the  final 
event  and  recover  for  a  total  or  partial  loss,  as  the  case  may  be. 
The  omission  to  abandon  for  a  good  cause  does  not  deprive  as- 
sured of  his  right  to  recover  tlie  actual  loss  sustained.*^  >So  it  is 
held  that  where  the  assured  declares  for  a  total  loss  or  for  a  captured 
vessel  that  he  ha.'*  not  abandoned,  the  jury  may  deduct  the  spes  re- 
cuperandi,  and  give  a  verdict  for  the  balance  as  a  partial  loss.^° 
And  since  a.^^sured  cannot  l)e  compelled  to  alnindon,  that  is,  that 
abandonment  must  be  volunlarx ,  if  the  owners  refuse  to  abandon 
the  fact  that  by  reason  of  a  collision,  insurance  is  collected  to  the 

16  Merchants'     Steanisliip     Co.     v.  Ins.   Co.  3  Gjll  &  J.    (McI.)    450,  22 

Commercial  Mutual  Ins.  Co.  1!)  Jones  Am.  Dec.  37/. 

6  S.  (51  N.  Y.  Supr.  Ct.)  444;  Carr  Massachusetts. — Pierce  v.  Ocean 
V.  Securitv  Ins.  Co.  109  N.  Y.  504,  Ins.  Co.  18  Pick.  (35  Mass.)  83,  92, 
17  N.  E.  369.  29   Am.   Dee.  567,   per   Shaw,   C.J.; 

1'  Hulhu-d  V.  Koger  Williams  Ins.  (iraves   v.    Wasliinnrton   Marine   Ins. 

Co.  1  Curt.   (U.  S.  C.  C.)   148,  Fed.  Co.  12  Allen  (94  Mass.)  391. 
Cas.    No.    2,122;    Crordon   v.    Massa-       ^'^w   YorA:.— Gracie  v.   New  York 

chusetts   I'ire  &   Marine   Ins.    Co.   2  Ins.   Co.  8  Johns.   (N.  Y.)   244,  per 

Pick.  (19  Mass.)  249;  McCall  v.  Sun  ^^^^t,  C.J.;   Suydam  v    Marine  Ins. 

Mutual  Ins.  Co.  66  N.  Y.  505,  515;  i;°-.  ^/^^^'u^^;  T'    ^^^A  ^^^y.^^-V- 

Idle  V.  Eoval   Exchange  Assur.   Co.  \']'^^i,  ^f  •  ^^:  2  Johns.  Cas.  (N.  Y  ) 

7  Taunt.  755,  756,  3  Br.  &  B.  151,  3    4    '-.^^f  Q^i'/f  I'      ^e^^^.^?'-  ^^^ 
AT  nK   01  Tj    T>    COO    r<      11         i-)   313,  314,  1  Am.  Dec.  11/. 
Moore,  llo,  21  R.  R.  538;  Cambridge        n  ?       •         \        ■         r        n 

.     1     .  '       -,    T>  J    HT     t-n     o        Pennsylvania. — American  Ins.   Co. 

v.    Anderton     1    Russ.    &   M.    60,    2   ^    ^^^^^-       g  p.^    ^^    3,,      3,,^ 

Barn   &  C.  091  2  L.  J.  (O^S.)  R.  B.       7,'„,;„„,?._Goldsmid    v.'  Gillies,    4 

^\kl  u'"''-  ^  ^-  -^^,^^  ^'  ?;  ''^';    ^I^aunt.   803,   14   R.   R.   671;   Mellish 

"  Robertson  v.  Atlantic  Mutual  ,.  Andrews,  15  East,  13,  16,  2  M.  & 
Ins.  Co.  68  N.  Y.  192;  Thwing  v.  s.  27,  5  Taunt.  496,  13  R.  R.  351, 
A\a.shington  Ins.  Co.  10  Gray  (76  per  Lord  Ellenborough.  See  Roux  v. 
Mass.)  443.     See  §  2930  herein.  Salvador,  3  Bing.   (N.  C.)  287,  7  L. 

19  United  States.— Mnvcan  v.  Unit-  .T.  Ex.  328,  4  Scott,  1,  2  Hodges,  209, 
ed  States  Ins.  Co.  3  Wash.  (U.  S.  C.  43  R.  R.  638,  1  Eng.  Rul.  Cas.  46, 
C.)  256  Fed.  Cas.  No.  9,064.  per  Lord  Abinger;  Deering's  Annot. 

Maine. — Thomas  v.  Rockland  Ins.    Civ.  Code  Cal.  sec.  2732. 
Co.  45  Me.  116.  20  ^^lurray  v.  Wils.m,  1  Binn.  (Pa.) 

Maryland. — Boslev   v.    Chesapeake  531. 
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§  2896 


amount  of  the  policj'  valuation,  the  ve^-sel  being  undervalued,  does 
not  effect  an  abandonment.^ 

§  2896.  Election  to  abandon  necessary  to  recovery  of  constructive 
total  loss. — Assured  nuist  elect  to  abandon  to  entitle  him  to  re- 
cover for  a  technical  or  constructive  total  loss ;  ^  for  insured  cannot 
recover  for  a  constructive  or  technical  loss  in  ihe  absence  of  proof 
of  abandonment  and  of  notice  of  the  same  to  insurer.^  So  without 
an  abandonment  there  can  be  no  recovery  for  a  mere  constructive 
total  loss  arising  from  an  injury  to  more  than  half  the  value  of 
the  vessel,*  and  where  a  vessel,  being  forced  into  a  port  where  no 
repairs  could  be  made,  was  surveyed,  broken  up,  and  sold  as  old 
timber,  it  was  held  that  there  could  be  no  recovery  as  for  a  total 
loss  except  upon  abandonment.^  So  where  a  vessel  was  abandoned 
at  sea  by  the  master  and  crew,  taken  possession  of  by  salvors, 
brought  into  port,  libeled,  and  sold  for  salvage,  and  a  balance  was 
l)aid  to  the  owner  out  of  the  proceeds  of  the  sale  and  of  the  cargo, 
and  no  abandonntent  was  made,  it  was  decided  that  no  recovery 
could  be  had  for  total  loss,  although  insurers  would  be  liable  for 
the  partial  loss.^ 


iThe  St.  Johns  (Central  Rd.  Co. 
In  re. — Sea  Ins.  Co.  v.  Interveners) 
lUl  Fed.  4G9. 

2  Connecticut. — Townsend  v.  Pliil- 
lips,  2  Root  (Conn.)  400. 

Ma < lie. —Thomaa  v.  Rockland  Co. 
45  Me.  llf). 

Marijlaud. — Bamev  v.  Mainland 
Tn.s.  Co.  5  Har.  &"  J.  (Md.)  139; 
iiosley  V.  Cliesapeake  Ins.  Co.  3  Gill. 
&  J.   (Md.)   450. 

Massachusetts. — Loveriiit;  v.  Mer- 
cantile Ins.  Co.  12  Pick.  (29  Mass.) 
248 ;  Gordon  v.  Massachusetts  Fire  & 
Marine  Ins.  Co.  2  Pick.  (19  Mass.) 
249,  2G7,  per  Parker,  C.J. 

PennsijlKunia. — American  Ins.  Co, 
V.  Francia,  9  Pa.  St.  390. 

Kufjlund. — Tunno  v.  Edwards,  12 
Kast,  488,  491,  11  R.  R.  458,  per 
Lord  Elleiihorouj^h;  Pell  v.  Nixon, 
Holt  N.  P.  425;  Fleininp  v.  Smith, 
I  ILL.  Cas.  513,  535,  73  R.  M.  139, 
1  En^'.  Rul.  Cas.  37,  jxt  l^ord  Caiiip- 
l)cll;  Kiii-ht  V.  Faith,  19  L.  .1.  Q.  H. 
50!»,  15  (^  P..  (149,  14  Jur.  1114,  81 
\{.  R.  725;  Davv  v.  .Milford,  15  East, 
.559,  15  R.  R.  279ii;  Martin  v.  Crok- 
att,  14  East,  'J(i5,  13  K.  K.  281.  See 
comments  on  al)ove  cases  ol'  lidl   v. 

5( 


Nixon;  Knight  v.  Faitli;  Martin  v. 
Crockett,  in  2  Animdd  on  Marine 
Ins.  (9th  ed.  Hart  &  Simey)  §§  1059 
et  seq.,  pp.  132()  et  se(|. 

•^  Gouiila  V.   Hihernia   Ins.   Co.  40 
La.  Ann.  553,  4  So.  490. 

*  Pierce  v.  Ocean  Ins.  Co.  18  Pick. 
(.35  ]\rass.)  83.  2f)  Am.  Dec.  567. 

5  Bell  V.  Nixon,  Holt  N.  P.  425. 
See  comments  on  this  case  in  2  Ar- 
noiild  on  Marine  Ins.  (9th  ed.  Hart 
&  SimcN')  sec.  1059,  ]i.  1327,  to  point 
that  only  accepted  now  as  authority 
'•for  the  position  that  where  the  sale 
is  not  justified,  as  between  owner  and 
underwriter,  such  sale  will  not  con- 
vert a  constructive  into  an  absolute 
total  loss,  so  as  to  entitle  the  owner 
to  recover  i'or  a  total  loss  without 
^i\inii;'  notice  of  abandonment"  that 
is,  assured  cannot  by  electing  to  sell 
"instead  of  re|)airin.ir  her,  on  the 
piobable  estimate  oi'  the  expenses  ol) 
repair  being  greater  than  her  re- 
jiaircd  value,  entitle  himself  to  re- 
c(jver  a  total  loss  without  notice  of 
al)andonment."  Ctfiii/iare  Id.  sec 
1184,  p.  1474.  See  also  2  Id.  (ed. 
18S7,  Madachlau)  pp.  1002  et  sef|. 
''  Tlion)as  v,  Rockland  Ins.  Co.  45 
Me.  116, 
151 


§§  2807,  2898  JOYCE  ON  IN8URANCK 

It  i>  lu'Kl,  lu)\vo\c'r.  thai  an  ahaiuloiuiu'iit  is  not  always  neces- 
sary in  I'aso  of  salvage  ov  total  loss,"''  and  also  that  there  may  be  a 
rcH()\ory  as  fur  a  (.'onstructivo  total  loss  in  case  of  a  justifiable  sale 
I'y  the  master  from  necessity,  even  though  there  is  no  abandon- 
ment.^ and  also  that  a  claim  for  a  total  loss  oi)crates  as  an  abandon- 
ment.^ ,lf  a  disabled  ship  can  be  taken  into  port  and  repaired, 
even  at  an  expense  in  excess  of  its  Value,  it  is  not  a  constructive 
total  loss  unless  notice  of  abandonment  has  been  given. ^° 

§  2897.  Election  to  abandon  necessary,  notwithstanding  fifty 
per  cent  and  actual  or  technical  total  loss  clause. — Although  the 
policy  provides  that  there  shall  be  no  liability  for  total  loss  except 
there  is  a  loss  exceeding  fifty  per  cent  of  tlic  freight  and  an  actual 
or  total  loss  of  the  vessel,  it  is  nevertheless  necessary  for  the  assured 
to  abandon  in  order  to  claim  for  a  constructive  total  loss,  unless 
there  is  an  actual  total  loss.  The  ])urpose  of  such  a  clause  is 
merely  to  declare  what  shall  constitute  a  constructive  total  loss.^^ 

§  2898.  When  abandonment  may  be  made:  .generally. — There 
must  be  a  technical  or  constructive  total  loss  to  entitle  assured  to 
abandon. ^2  But  the  right  of  abandonment  does  not  depend  on 
certainties,  nor  on  the  highest  degree  of  probabilities  of  a  total 
loss.^^  One  im]>ortant  fact  should  be  considered,  and  that  is,  that 
the  doctrine  of  abandonment  has  reference  to  the  constructive 
total  loss  of  the  subject  itself:  the  thing  insured  must  be  threatened 
with  entire  destruction  by  a  peril  insured  against.  It  need  not  be 
absolutely  destroyed  or  irretrievably  lost,  yet  its  total  destruction 
must  be  imminently  jnobable;  as  in  ctuse  where  the  ultimate  ar- 
rival of  the  ship  is  so  luicertain  as  to  be  in  a  high  degree  imi>robable 

'  Portsmouth  Ins.  Co.  v.  Brazee,  Iti  ^^  Bosley  v.  Chesapeake  Ins.  Co.  3 
Oliio,  81;  Koux  v.  Salvador,  .3  Binf,^    [i}^}  &  J.    (Md.)    450,  22  Am.   Dec. 

1, 

]■: 

2  '(\  p."  2047  SrLr  J.^C.  pT207',  3(i    ^. ''  S^Ji'^f  ^//^^^l^^'T  ^  ^^If ''?'  ^f  i 
J.  ^  ■"    ^^""--^' 

11 

\y 

MJimning    v.    Merc-hants'    Mutual  XaviVaVior^Cot  iThr'NTttingk 

Marino  Ins.  Co.  5/  Me.  108.  236  Fed.  (518,  —  C.  C.  A.  — ,  49  Ins. 

9  See  §  29C0  herein.  l.  j.  207;  Royal  Excliange  Assur.  v. 

i^Nova  Sfotia  Marine  Ins.  Co.  v.  Graliam    &    Morton    Transportation 

Churchill,  2fi  Can.  S.  C.  (55.  Co.  IGG  Fed.  32,  92  C.  C.  A.  06,  38 

^^  Hubbell  V.   Great   Western   Ins.  Ins.  L.  J.  545. 

Co.  74  N.  Y.  246.     See  Boanlman  v.  See  also  the  following  cases: 
Boston    Marine   Ins.    Co.   146   Mass. 
442, 16  N.  E.  26. 
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or  extremely  doubtful ;  or  w  here  her  condition  or  situation  is  such 
that,  by  reason  of  shipwrecks  or  capture,  it  is  very  uncertain,  or 
the  time  unreasonably  distant,  when  she  will  he  restored  so  as  to 
re.'^ume  her  voyage ;  or  where  there  is  no  reasonable  hope  of  repair 
unless  at  an  expense  disproportionate  to  the  value  of  the  ship  or 
the  benefits  and  objects  of  the  adventure;  or  where  there  is  a 
forcible  dispossession  or  deprivation  of  assured's  control  over  the 
goods  as  by  cai)ture,  arrest,  etc.;  or  where  there  is  a  constructive 
total  loss  of  ship  or  goods,  etc.  The  force  exercised  whereby  the 
right  to  abandon  may  exist  may  be  a  moral  or  physical  one,  and 
may  arise  from  acts  of  government  or  others,  or  from  a  peril  of 
the  sea  within  the  policy.  Instances,  to  a  certain  extent,  of  moral 
restraint  or  detention  are  embargoes,  blockades,  and  arrests,  de- 
priving the  owner  of  the  free  use  of  the  ship;  cases  of  physical 
restraint  are  forcible  dispossession  and  ouster  of  ownership,  as  by 
capture.  Perils  of  the  sea  cover  those  cases  Avherein  such  perils 
operate  as  a  present  total  loss  of  the  physical  possession  for  all 
the  useful  purposes  of  the  voyage,  which  while  not  amounting 
to  an  absolute  total  loss  at  the  time,  nevertheless  the  destruction 
of  the  thing  is  imminently  probable.^* 

§  2899.  How  far  right  to  abandon  favored  by  courts. — While 
courts  at  the  present  day  lean  in  favor  of  the  I'ight  to  abandon, ^^ 
it  is  nevertheless  declared  that  such  right  is  not  to  be  extended  on 
light  grounds,"  and  also,  in  the  absence  of  binding  authority,  a 

1*  United  States.  —  Marcadier  v.  2  Hodges,  209,  43  R.  R.  638,  1  Eng. 

Chesapeake  In.s.  Co.  8  Cnuu-h  (12  U.  Rul.    Cas.    4G,    per    Lord    Abinger, 

S.)    39,   3   L.   ed.   481;    Rliinelander  C.  B. 

V.   Pennsylvania   Lis.   Co.   4   Crancli        2  Amould  on  Marine  Ins.  (Perkins' 

(8    U.    SJ    29,   2   L.    cd.    .340 ;    Ma-  ed.  ISoO)  *1052,  M0:)4,  ^071,  *111(), 

goun   V.   New    England    Marine   Ins.  *n3G;  2  Id.  (Maclacldan's  ed.  1887) 

Co.  1  Stor>'  (U.  S.  C.  C.)  157,  Fed.  1025,  1020;  Id.   (9t]i  ed.  Hart  &  Si- 

Cas.   No.  8,961;   Odlin  v.   Insurance  mey)   sees.  1043  et  seq.,  pp.  1306  ct 

Co.  of  Pennsylvania,  2  Wash.  (U.  S.  se(|.;  see.  1099,  i)p.  1370  et  seq.,  sees. 

C  C.)    312,  >ed.    Cas.   No.   10,433;  1161  ct  serj.   pp.   1446  et  seq;   1182 

liohinson  v.  ComnionweaKh  Ins.  Co.  et  seq.,  p]).  1472  et  seq. 
3    Sura.    220;    224,    Fed.    Cas.    No.        On   riglit  under  i)olicy  of  marine 

11,949,  per  Story,  J.  insurance    for   losses    arising   out   of 

Massachusetts. — Wood    v.    Lucaliti  state  of  war  to  al)aiidon   to  insurer 

fns.  Co.  6  Mass.  479,  4  Am.  Dec.  163,  and  recover  as  for  total  loss,  see  note 

per  Parsons,  C.J.:  Dorr  v.  New  Eng-  in  5  li.  R.  C.  38. 
land  Marine  Ins.  Co.  4  Mass.  22L  ^^  S(fwall  v.  United  States  Ins.  Co. 

New   )'or/.-.— Herbert  v.  Hallctt,  3  11    I'ick.    (28    Miuss.)    90,    95;    Peele 

•Tolms.    Cas.    (N.    Y.)    93,    i)er  Kent,  v.  Merchants' Ins.  Co.  3  Mason  (U.  S. 

('..I.  C.  C.)  27,  Fed.  Cas.  No.  10,905,  per 

Kitffhind. — Anderson    v.    Wallis,   2  Story,  J.     See  Roux   v.   Salvador,  3 

Maule   &    S.   240.   3'  Camp.   440,   14  Hing.   (N.  C.)   266,  288,  7  L.  J.  E.\. 

K.   H.   642,  per  Lord   K  lien  borough ;  328.  4   Scott,   1,  2  Hodges,  209,  43 

Koux   v.   Salvador,  3  liirig.    (N.   C.)  R.  R.  6.38,  1  Eng.  Rul.  Cas.  46. 
266,  286,  7  L.  J.  Ex.  328,  4  Scott,  1,        "  Bosley    v.    Chesapeake    Ins.    Co. 
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§§  2!H>0.  •2\m  JOYCE  ON   LNSIKANCE 

(.on-^triK-tion  i-  invforred  "which  vcslraiiis  nithiM'  than  that  whicli 
enhwgo:?  the  ri.uht  tt)  make  a  terhnioal  total  1()>.-^."  ^''  A\'hilr,  liow- 
ever,  the  doctrhie  of  technical  total  loss  and  the  ri,i;ht  to  ahandon 
should  lie  favored,  yet  this  rule  should  be  applied  with  some  degree 
of  eautioii,  having  in  view  the  rights  of  the  i)tirties,  so  that  it  may 
so  far  as  possible  in  the  particular  case  not  operate  as  an  injustice 
to  the  parties  concerned,  reference  being  had  to  indenmity  to  as- 
sured under  tlie  ct>ntract. 

§  2900.  Invalid  abandonment  of  no  effect. — Although  the  as- 
sured may  elect  to  abandon,  yet  the  abandonment  must  be  under 
such  circumstances,  in  such  maimer,  such  time,  and  upon  such 
grounds  a^  to  make  it  valid,  for  an  invalid  abandonment  will  not 
liave  imy  effect. ^^  AVhere  the  master  sells  the  cargo  illegally,  the 
ahandonment  for  a  total  loss  confers  no  rights;  but  the  insured 
may  still  claim  for  a  j^artial  loss.^^ 

§  2901.  Abandonment  unnecessary  in  case  of  absolute  total  loss: 
same,  goods,  commission,  and  profits:  freight. — As  stated  in  the 
iirst  section  of  this  chapter,  abandonment  implies  something  to 
abandon,  and  a  notice  thereof  is  only  necessary  when  something 
still  exists  which  is  capable  of  abandonment  within  the  meaning 
of  that  term,  and  where  there  is  an  absolute  destruction  of  the 
subject-matter,  an  abandonment  is  unnecessary  to  entitle  assured  to 
chum  an  al>solntc  total  loss.     It  would,  in  fact,  be  a  useless  act. 


20 


3  Gill  &  J.   {^Sid.)  450,  22  Am.  Dec.  ^o  Gordon  v.  Massafhusetts  Fire  & 

337.  Marine  Ins.  Co.  2  Pick.   (19  Mass.) 

"  Del)lois    V.    Ocean    Ins.    Co.    16  249,  2()4,  2G5,  2(57,  per  Parker,  C.J. ; 

Pick.    (33  .Alass.)    303,   310,  28  Am.  Walker    v.    Protection    Ins.    Co.    29 

Dec.  245,  per  Putncini,  J.;  Kettell  v.  Me.  317,  321,  per  Wells,  J.;  Gordon 

Alliance  Ins.  Co.  19  Grav  (76  Mass.)  v.    Rowne,   2   Johns.    (N.    Y.)    150; 

144.                                     *  Bondrett  v.  Hentigg,  Holt  N.  P.  149, 

18  Orrok  v.  Commonwealth  Ins.  Co.  17  R.  R.  625. 

21    Pick.    (38    Mass.)    456,   32    Am.  See  as  to  principle  the  following 

Dec.  271 ;  Suydam  v.  Marine  Ins.  Co.  cases : 

1  Johns.  iN.  Y. )  181,  3  Am.  Dec.  United  States. — Patapsco  Ins.  Co- 
,307.  See  Humphreys  v.  Union  Mu-  v.  Southgate,  5  Pet.  (30  U.  S.)  604, 
tual  Ins.  ('<..  3  Mason  (U.  S.  C.  C.)  623,  8  L.  ed.  243,  per  Mr.  Justice 
429,  Fed.  Cas.  No.  0,871;  Bell  v.  '{'hompson  (only  brief  statement); 
Beveridge,  4  Dall.  (4  U.  S.)  272,  1  Bullard  v.  Roger  Williams  Ins.  Co. 
L.  ed.  830:  Pierce  v.  Ocean  Ins.  Co.  1  Curt.  (U.  S.  C.  C.)  148,  Fed.  Cas. 
18  Pick.  (35  Mass.)  83,  93,  29  Am.  No.  2,122;  Robinson  v.  Common- 
Dec.  567,  per  Shaw,  C.J.;  Guerlain  wealth  Ins.  Co.  3  Sumn.  (U.  S.  C. 
V.  Columbian  Ins.  Co.  7  Johns.  (N.  C.)  220,  224,  Fed.  Cas.  No.  11,949 
Y.)  527;  <."raig  v.  United  States  Ins.  (princii)le  stated  per  Story,  J.). 
Co.  6  Johns.  (N.  Y.)  226,  5  Am.  Lo»/s/flHa.— Babbitt  v.  Sun  Mut. 
Dec.  222;  McConochie  v.  Sun  Mutual  Co.  2;!  La.  Ann.  314;  Cassidv  v.  Lou- 
Ins.  Co.  26  X.  Y.  477,  rev'g  3  Bosw.  isiana  Ins.  Co.  .6  Mart.  N.  "S.  '(La.) 
(N.  Y.)  99.  42. 

1^  Rugelv   V.    Sun    Ins.    Co.   7   La. 
Ann.  279,' 56  Am.  Dec.  603. 
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So  in  an  insurance  upon  profits,  loss  of  the  cargo  carries  with  it 
the  loss  of  profits ;  and  proofs  that  profits  would  have  arisen  is  not 
necessary.^  Thus,  no  abandonment  need  be  made  where  a  pre- 
sumption exists  that  a  long  time  unheard  of  vessel  is  lost.^  So 
where  a  vessel  is  made  a  wreck  by  a  peril  insured  against,  and  is 
an  actual  total  loss,  abandonment  is  a  futile  act,^  and  inasmuch  as 
the  insurer  is,  by  virtue  of  a  sale  justifiably  made  by  the  master  of 
tlie  vessel,  vested  with  the  proceeds,  it  seems  that  no  abandonment 
need  in  such  case  be  made.*  If  the  right  to  connnissions  has  be- 
come absolute  there  is  nothing  to  abandon,  and  no  claim  as  for 
constructive  total  loss  will  be  sustained ;  ^  and  in  case  of  a  total 
loss  on  profits,  no  abandonment  is  necessary.®  If  it  is  clear  from 
all  the  circumstances  of  the  case  that  the  earning  of  freight  has  be- 
come so  far  impossible  that  there  is  an  absolute  total  loss  of  freight, 


New  York.—BuTi  v.  Brewers'  & 
Malsters'  Ins.  Co.  78  N.  Y.  400,  16 
N.  Y.   Supp.   Ct.  383,  9  Hun,  383. 

Ohio. — Portsmoulh  Ins.  Co.  v. 
Brazee,   16   Ohio,   81 


2  Gordou  v.  Bowne,  2  Johns.    (N. 
Y.)   150. 

3  Walker  v.  Protection  Ins.  Co.  29 
Me.  317. 

*  United  States. — The  Sarah  Ann, 


Ennland.—Daxx     v.     Milford,    15  2  Sura.  (U.  S.  C.  C.)  206,  210,  Fed. 

East,"  559,  15   R.'  R.  279n ;   Piioenix  Cas.  No.  12,312,  att'd  13  Pet.  387,  10 

Ins.   Co.   V.  McGhee,  18  Can.   S.   C.  L.  ed.  213. 

61,  per  Strong,  J.;  ^hiUettt  v.  Shed-  Maine. — Prince  v.  Ocean  Ins.  Co. 

den,    13    East,   304,    12    R.    R.    347;  40  Me.  481,  482,  63  Am.  Dec.  676; 

-Martin    v.    Crockett,    14    East,    465,  Fuller  v.  Kennebec  Mutual  Ins.  Co. 

13  R.   R.   281;   Mellisli   v.   Andrews,  31  Me.  325. 

15   East,   13,   16,   2   M.   &   S.   27,   5  Massachu.-ietts.— Gordon  v.  Massa- 

Taunt.  496,  13  R.  R.  351,  per  Lonl  chusetts   Fire   &   Marine   Ins.   Co.   2 

lllenborough ;   Cossman  v.  West,  1_3  Pick.   (19  Mass.)   249. 

App.    Cas.   160,   57    L.   J.    P.   C.   li,  South     Carolina.     —     :\[owry     v. 

58  L.  T.  122,  6  Asp.  M.  C.  233.  Charlestown  Ins.  Co.  6  Rich.  ( S.  C.) 

Deering's   Annot.    Civ.    Code    Cal.  146,  60  Am.  Dec.  122. 

.sec.    2709.      "If    assured    could   only  Knfjland. — Farnworth  v.  Hyde,  IS 

td)andon  in  tlie  case  of  a  total  loss  Com.  B.   (N.  S.)   835,  L.  R.  2  C.  P. 

in  the  strict  and  natural  sense  of  the  204,   34  L.   J.   C.   P.   207,  36   L.   J. 

words,    there    would    l)e    nothing    to  C.    P.   33,  11   Jur.    (N.    S.)    349.   12 

abandon,    and    abandonment    would  L.    T.   231,   13    W.    R.    613,   1    Eng. 

then    be    only    a    useless    form:"    2  Rul.   Cas.   27. 

Marshall  on  Ins.   (ed.  1810)  559.  i^>ut  see  American  Ins.  Co.  v.  Fran- 

M^atapsco   Ins.    Co.    v.    Coulter,   3  ci.i.  i)  Barr.  (Pa.)  390.     See  ^§  3123, 

J*et.    (28   i;.   S.)   222,   7   L.   ed.  659,  3124  herein. 

(iied   in    Canada    Sugar   Rcf.   Co.   v.  *  New  York  Ins.  Co.  v.  R.)l)ins()n, 

Insurance  Co.  of  Nurth  America,  175  1  Johns.   (N.  Y.)   616. 

V.   S.  609,  621,  44   L.   ed.  292,  297,  ®  Fosdick    v.    Norwich    Ins.    Co.    3 

.'<)  Sup.  Ct.  2.39;  Alsop  v.  Commer-  Day   (Conn.)    108;   Barclay  v.  Cous- 

■ial  Ins.  Co.  1  Sumn.   (U.  S.  C.  C.)  ins,  2  Eiist,  551;   :\IumtV)rd  v.  Ilal- 

:51,  469,  Fed.  Cas.  No.  262;  Insur-  lett,  1  Johns    (N.  Y.)  -J33. 
mce  C«).  of  North   America  v.   Can- 
a<ia  Sugar  Ref.  Co.  87  Fed.  491,  492, 
31  C.  C.  A.  67,  58  U.  S.  App.  22. 
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there  is  notliiiii:;  to  alKiiulon,  and  abaiulonincnt  is  unnecessary.' 
If  a  vos^ol  wiiieli  lias  been  driven  back  into  her  port  of  departure 
is  in  such  a  condition  that  she  cannot  be  repaired  for  half  her 
value,  no  frcitiht  pro  rata  itineris  being  earned,  though  the  shippers 
liave  accepted  the  goods,  and  it  not  ap})earing  that  the  goods  could 
not  have  i)eeu  forwarded  at  less  than  the  amount  stii)ulated  in  the 
charter-iiarty,  it  is  held  that  there  is  an  absolute  total  loss  of  freight, 
anil  no  abandonment  is  necessary,  there  being  no  salvage  on  freight 
and  nothing  to  abandon.^  So  if  by  a  peril  insured  against  the 
property  hiis  been  so  far  damaged  or  destroyed  that  a  sale  is  justi- 
fiable, and  the  title  is  legally  devested  thereby,  an  abandonment  is 
not  necessary.^  So  in  case  of  the  total  loss  of  the  vessel  whoso 
freight  is  insured,  if  no  freight  pro  rata  itineris  has  been  earned, 
or  if  the  expense  of  sending  on  the  cargo  by  another  vessel  is  equal 
to  or  exceeds  the  whole  amount  of  the  freight  agreed  upon  by  the. 
ehai'ter  party,  it  seems  that  there  is  an  absolute  total  loss  of  the 
freight,  and  no  abandonment  is  necessary.^** 

§  2902.  Abandonment  by  owner  -of  part  interest:  joint  owner: 
cotenant:  mortgagor:  mortgagee:  lienor. — If  a  person  insures  but, 
part  of  his  interest,  he  may  make  an  abandonment  of  that  part 
only,"  So  an  abandonment  by  one  joint  owner  who  has  insured 
in  his  ow-n  name  ''for  whom  it  may  concern'*  is  good  ])rima  facie 
where  there  is  no  evidence  of  dissent  bv  co-owners.^^    The  rule  as 


■^  Robertson  v,  Atlantic  IMutual 
Ins.  Co.  68  N.  Y.  192;  Center  v. 
American  Ins.  Co.  7  Cow.  (N.  Y.) 
564.  4  Wend.  (N.  Y.)  45;  Wilson 
V.  Forster,  6  Taunt.  25,  1  Marsh. 
425,  16  R.  R.  560 ;  Shipton  v.  Thorn- 
ton, 9  Ad.  &  E.  314,  S  L.  J.  Q.  B.  73, 
1  P.  &  D.  216,  48  R.  R.  507;  Green 
V.  Roval  Exeh.  Assur.  Co.  6  Taunt. 
68,  1  Marsh.  447,  16  R.  R.  571.  See 
Idle  v.  Royal  Exch.  Assur.  Co.  8 
Taunt.  755,  3  Moore,  115,  3  Br.  & 
B.  151,  21  R.  R.  538. 

®  Center  v.  Anaerican  Ins.  Co.  7 
Cow.  (N.  Y.)  564,  4  Wend.  (X.  Y.) 
45;  Robertson  v.  Atlantic  Mutual 
Ins.  Co.  68  N.  Y.  10;  Lord  v.  Nep- 
tune Ins.  Co.  10  Gray  (76  ^lass.) 
109. 

^  Patapsco  Ins.  Co.  v.  Southgate, 
5  Pet.  (30  U.  S.)  604,  8  L.  ed.  243, 
per  Tiiompson,  J.;  Orrok  v.  Com- 
Hion wealth  Ins.  Co.  21  Pick.  (38 
Mass.)  456,  464,  .32  Am.  Dec.  271, 
per  Putnam,  J.;   Gordon  v.   Ma.ss;' 
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chusetts  Fire  &  Marine  Ins.  Co.  2 
Pick.  (19  Mass.)  249,  267;  Idle  v. 
Roval  Exeh.  Assur.  Co.  8  Taunt.  755, 
3  Moore.  115.  3  Brod.  &  B.  151n,  21 
R.  R.  538;  Vlicrboom  v.  Chapman, 
13  Mees.  &  W.  230,  13  L.  J.  Ex. 
384.  8  Jur.  811,  67  R.  R.  582. 

^°  Robertson  v.  Atlantic  Mutual 
Ins.  Co.  68  N.  Y.  192,  s.  c.  5  Jones 
&  S.  (N.  Y.)  442;  Saltus  v.  Ocean 
Ins.  Co.  12  Johns.  (N.  Y.)  107,  7 
Am.  Dec.  290;  Thwing  v.  Washing- 
ton Ins.  Co.  10  Gray  (76  Mass.)  443. 

^^  So  held  in  Coolidge  v.  Glouces- 
ter Ins.  Co.  15  Mass.  429,  per  Parker, 
C.J.  See  The  Manitoba,  30  Fed.  129, 
and  §§  2904.  2905  herein. 

^2  Reynolds  v.  Ocean  Ins.  Co.  2 
Pick.  (19  Mass.)  191,  33  Am.  Dec. 
127.  See  Kaltenhack  v.  McKenzie, 
3  C.  P.  D.  4()7,  48  L.  J.  C.  P.  9,  .39 
L.  T.  215,  26  W.  R.  844,  4  Asp.  M. 
C.  39,  where  one  of  the  owners  at 
a  freight  port  did  not  abandon  in 
time. 
56 
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to  abandonment  by  a  cotenant  does  not  apply  to  the  case  of  a  w-reck 
which  the  underwriters,  after  examination  by  their  agent,  neither 
raise  nor  prevent  the  assured  from  rai.'^ing :  and  they  are  not  Hablc 
to  the  insured  for  any  part  of  its  vahie.^^  If  a,  mortgagor  of  the 
vessel  offers  to  abandon  her  to  the  underwriter?;,  and  the  facts  are 
such  as  to  authorize  an  abandonment  without  objection  by  the 
insurers,  on  the  ground  of  his  want  of  authority,  though  they 
know  of  the  mortgage  and  the  mortgagee  subsequently  notifies 
them  of  his  assent  to  the  abandonment,  the  vessel  being  still  at 
their  disposal,  the  underwriters  cannot  afterward  object  to  the 
validity  of  the  offer  for  want  of  authority.^*  If  a  mortgagee  in- 
sures his  own  interest  for  his  own  security,  the  underwriters  are 
entitled  to  an  assignment  of  the  debt  equivalent  in  amount  to  that 
paid  for  the  loss,  and  the  underwriters  may  recover  the  same  from 
the  mortgagor,  and  this  rule  applies  without  regard  to  the  relative 
values  of  the  debt  or  extent  of  interest  mortgaged  and  the  mort- 
gaged property;  the  same  is  true  of  any  assured  who  has  a  lien 
upon  the  property  and  has  assured  such  interest.^-'^  But  if  a  second 
mortgagee  whose  lien  is  subject  to  that  of  a  first  mortgagee,  aban- 
dons, the  transfer  operates  only  to  the  extent  of  his  interest.^^ 

§  2903.  Successive  perils. — Although  the  damage  caused  by  one 
peril  insured  against  is  not  suflicient  to  justify  an  abandonment, 
yet  if  the  damage  to  the  ship  by  successive  perils  is  suflicient  to 
warrant  an  abandonment,  the  assured,  it  is  held,  may  abandon  and 
recover  as  for  a  constiaictive  total  loss.^"^ 

^^  Alleghany   Ins.    Co.   v.   Rauson,  See   Kernochan   v.  New  York  Bow- 

69  Pa.   St.  496.  erv  Fire  Ins.   Co.  17  N.  Y.  428,  5 

1*  Fulton  Ins.  Co.  v.  Goodman,  32  Duer  (N.  Y.)  1. 

Ala.  108.  Pennsylvania. — Smith  v.  Columbia 

1*  United  States.  —  Carpenter  v.  Ins.  Co.  17  Pa.  St.  253,  260,  55  Am. 

Washington  Ins.  Co.  16  Pet.   (41  U.  Dee.  546,  per  Gilwon,  C.  J. 

S.)   495,  10  L.  ed.  1044.     In  stating  See  as  to  general  principle  involved 

the  rule  in  the  text  we  have  had  in  in  rule  in  te.xt,  Bound  Brook  Mutual 

view  the  doctrine  of  abandonment  as  P'ire  Ins.  Assoc,  v.  Nelson,  41  N.  J. 

applied  to  marine  risks.     But  so  far  Eq.  48;");  llonore  v.  Lamar  Fire  Ins. 

as  the  doctrine  of  subrogation  is  eon-  Co.  51  III.  409;  yFjtna  Fire  Ins.  Co.  v. 

cerned,   in    tire   risks,   there   is   some  Tyler,   16  Wend.  385,  30   Am.   Dee. 

conflict  of  authority  on  the  point,  as  90;    Callahan   v.   Linthicum,  43   Md. 

noted  elsewhere.  97,  110,  20  Am.  Kcp.  10(i.     But  see 

MassachimeUs. — King  v.  State;  Mu-  chapter  on  subrogation,  herein, 

tual  Ins.  Co.  7  Cush.   (61  Mass.)    1;  '^  Hice  v.  Cobb,  9  Cush.  (63  Mass.) 

Fowley     V.     Palmer,     5     Gray     (71  302. 

Mass.)  549;  Foster  v.  Equilable  Ins.  ^"^  Talx'r  v.   China   Mutual  Ins.  Co. 

Co.    2    Gray    (68    Mass.)    21().  131  Mass.  239. 

Netv    York. — /I'^tna   Fire   Ins.    Co.  A.s  to  addition  and  aggregation  of 

V.  Tyler,  16  Wend.  (N.  Y.)  385,  397,  losses,    sec    §§    2711    et   seq.   herein. 
30  Am.  Dec.  90,  j.or  Walworth,  Ch. 
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§  2904.  Effect  of  clause  requiring  assignment  and  transfer  of 
interest:  extent  of  interest  transferred.— I  f  :i  daiisi'  in  a  ]H)Ywy  pro- 
vide.^ that  "in  all  cax's  of  al'ainloniniMit  llic  a.-snroil  shall  a.>^si,un, 
iraiit^fer.  and  set  o\cv  to  said  insnrancr  conii'any  all  their  interest 
in  tmd  to  said  stranihuat.  and  t'\crv  pari  lluTool",  free  from  all 
claims  and  charms  whatc^ocvfr,"  it  doo  not  elumgc  the  legal  efi'ect 
of  an  abandonnu'nl.  nor  does  it  have  tlie  efi'eet  of  discharging 
iusurei-s  from  their  legal  liability  to  acconnt  to  a.<sured  for  his 
proportion  of  the  proceeds  of  the  wreck  after  abandonment.  The 
intent  of  snch  clau>e  is  merely  to  present  the  form  in  which  the 
transfer  shonld  lu'  made  to  the  nnclerwrilers  of  the  inlerost  which 
they  derive  l>y  law  from  the  abandonment,  and  to  point  out  the 
mode  in  which  the  intention  to  abandon  shonld  be  unequivocally 
expressed  and  in  case  where  interest  of  insured  was  only  three- 
fourths,  it  was  held  that  only  this  interest  was  transferred,  and 
insurers  should  account  for  one-fourth  of  the  proceeds  after  wreck, 
as  the  miinsured  i)ro]tortion  of  the  net  salvage  for  the  abandon- 
ment did  n(.t  cairy  that  ])ortion  of  the  interest  of  which  the  owners 
were  their  own  insurers.^^ 

§  2905.  Abandonment  extends  to  assured's  interest  or  amount 
of  risk. — The  abandmnnont  covers  assureds  entire  interest  to  the 
extent  only  of  the  ri>k  taken  or  the  interest  covered  by  the  policy, 
for  with  regard  to  the  unprotected  interest  the  assured  is  his  own 
insurer,  and  the  abandonment  does  not  cover  the  excess.^^  So 
abandonment  by  a  second  mortgagee  transfers  only  his  interest  in 
the  vessel,  and  the  lir.-t  mortgagee  is  entitled  to  his  proportionate 
interest  in  the  salvage.^^  And  where  but  a  part  valuation  is  in- 
sured, the  owner  becomes  his  own  undci'writer,  and  the  net  pro- 
ceeds'of   the   ship    H)ld    after   aban<loniiieiit    must   be    divided    as 

18  Merchants  &  Manufacturers  Ins.  See  t'liesapcake  Marine  Ins.  Co.  v. 
Co  V  Duflield,  2  Handv  (Ohio)  112.  Stark,  G  Cranch  (10  U.  S.)  268,  3 
See  Cincinnati  Ins.  Co",  v.  BakeWell,  L.  cl.  220;  Hurtin  y.  Pho^mx  Ins. 
4  B  Men  (43  Kv.)  541,  544.  Bui  C).  1  Wash.  (U.  S.  C.  C.)  400,  Jed. 
^ee  the  Manil<)l)a.  30  Fed.  129,  noted  Cas.  No.  0,941;  Badger  v.  Ocean  Ins. 
in  next  section.  See  Harvey  v.  De-  Co.  23  Pick.  (40  Mass)  347,  per 
troit  Fire  &  Marino  Ins.  Co.  120  Putnam,  .1.;  Robert  v.  traders  Ins. 
Mich.  001,  79  N.  W.  898.  Co.  17  Wend.  (N.  Y.)  031. 

19  Emeri'^on  on  Ins.  (Meredith's  "Tlie  abandonment  cannot  transfer 
ed   1850)  V.  XVII.  sees.  7,  8,  12,  pp.  the  interest  of  the  assured  any  fur- 

*  Earnmoor    Steam     Shiji     Co.     v.  ther  than  that  interest  is  covered  by 

^t    Louis  Perpetual  Ins.  Co.  11  La.  tlie  policy:"  Arnould  on  Marine  hi.s. 

\nn.    4.59;    Cincinnati    Ins.    Co.    v.  (Perkins'  ed.  1850)    ni59;  Id.   (9th 

Dutlield,  0  Oliio  St.  200,  07  Am.  Dec.  cd.  Hart  &  Suncy)  sec.  1187,  p.  1478. 

:j:;9,  noted  in  §  2144  herein;  Have-  ^o  uj,.,,  v.  C,,l,l,.  !)  Cash.  (63  Mass.) 

lock  v.  Rockwood,  8  Term  Rep.  268.  302. 
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salvage  between  tlie  parties  in  that  proportion  each  had  at  risk.^ 
In  a  Federal  case,  however,  it  is  lield  that  when  the  interest  in- 
sured is  that  of  a  part  owner,  or  when  the  entire  owner  insures  some 
definite  part,  an  abandonment  is  limited  to  a  cession  of  the  insured 
interest.  V>ut  that  if  the  insurance  reaches  every  part  of  the  owner- 
.ship  indiscriminately,  an  abandonment  will  extend  to  the  entire 
property,  though  its  value  exceeds  the  amount  of  the  insurance, 
and  the  claim  of  the  owners  to  one-seventh  of  the  salvage  balance 
was  held  to  be  carried  by  the  abandonment,  and  the  claim  was 
rejected.^  Several  of  the  cases  cited  in  support  of  the  text  herein 
are  declared. by  this  decision  not  to  be  in  accord  with  the  law  of 
this  country,  and  one  of  said  cases  is  distinguished.^  The  rule  as 
evidenced  by  the  above  cases,  however,  is  capable  of  being  dis- 
tinguished, and  cannot  fairly  be  considered  as  overruled  by  this 
last-noted  Federal  case.  So  one  who  lets  his  ship  to  freight  and 
charter  may  effect  a  policy  not  on  gross  freight,  and  stand  his  own 
insurer  for  a  moiety  of  the  risk,  and  recover  the  whole  sum  in- 
sured as  for  a  total  los-.* 

§  2906.  Part  of  cargo  discharged,  balance  on  board:  freight  at 
risk.— It'  at  the  time  of  the  loss  there  are  goods  on  board  equal 
in  vaiiie  to  the  sum  insured  under  a  time  policy,  and  such  portion 
is  totally  lo>t  by  a  peril  insured  against,  the  assured  on  goods  upon 
al)and.)nment  made  is  entitled  to  a  full  indemnity  to  the  whole 
amount  of  the  interest  on  board  at  the  time  of  loss,  without  regard 
to  any  further  interest  originally  insured  by  any  policy  and  after- 
ward discharged  from  the  ship,  and  judgment  may  be  given  for 
the  whole  amount  of  the  policy  although  it  contains  the  i\merican 
clau.se.'    So  in  the  ease  of  freight  as  of  goods  only  such  freight  as 

^Phillips  V.  St.  Louis  Lis.  Co.  11  tlie  goods  which  al  tlie  Ihue  of  the 

La.   Ann.  45!).  disaster   existed    on    board    the    ship 

2  The  Manitoba,  30  Fed.  129.  See  are  of  a  value  relative  to  the  sums 
The  Marv-  K.  Perew,  15  Blatehf.  (U.  insured,  the  insurers  have  nothing  to 
8.   C.   ('')    5S,  Fed.   (-'as.   No.   9,207.  complain  of,  and  are  to  fullill  their 

3  Uclviiiir  upon  Cincinnati  Ins.  Co.  engagement  after  al)andonment  \uiu\v 
V.  P.akcweil,  -1  B.  J\Ion.  (43  Ky.)  to  them  of  what  is  saved  from  the 
541;  The  yiuvv  E.  Perew,  15  Blatehf.  wreck.  It  matters  not  that  more  or 
(C.  S.  C.  C.)  58,  Fed.  Gas.  No.  less  goods  had  been  theretofore  load- 
9.2(17:  Mutual  Safety  Ins.  Co.  v.  c<l  in  the  ship;  it  suilices  that  the 
TIk-  Cargo  of  the  (Jeorge,  Olcott  (U.  aliment  of  the  insurance  exists  on 
S.    C.    C.)    H9,   I\'d.   Cas.   No.   9.98L  l)oard  at  the  time  of  the  disaster  it- 

*  Etches  V.  Aldan,  1  Man.  &  l\.  self.  The  discharge  made  in  the 
157.  (i  L.  J.  (O.  S.)  K.  B.  05.  .'{I  (-mrse  of  the  voyage  can  neither 
li'.   U.  :jn!).  picjudice   nor   advantage   the   insur- 

'  .Vmcrican  Ins.  (!o.  v.  Oiiswold,  crs,  and  in  no  respect  alters  their 
14  Worwl.  (N.  Y.)  399  (one  .iudge  condition,  provided  that  at  the  time 
di.ssenting).      Emerigou    says:      "If  oT    the   disaster   the   aliment   of    the 
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is  at  risk  at  tlio  time  mny  be  lost;  as  where  a  chartered  vessel  was 
insured  for  a  s{)ecilie(i  amount  for  siiecessivo  ports,  one-half  to  be 
jiaid  on  arrival  at  a  designated  port  and  the  remainder  at  the  tinal 
]>ort  of  (iestiiiation,  and  one-half  the  charter  money  being  paid  aa 
per  agreement,  the  vessel  was  detained  by  embargo  and  an  aban- 
donment made,  and  the  ^Yholc  freight  was  held  recoverable  or  in 
efl'ect  a  loss  of  pending  freight,  pne-half  having  been  paid.^  Bnt 
in  case  of  the  freight  of  a  ship  if  only  part  of  the  freight  of  an 
entire  cargo  is  at  risk,  an  adjustment  is  upon  a  pro  rata  valuation.' 

§  2Q07.  Actual  freight  pending  less  than  valuation:  freight  on 
board  or  not  on  board. — If  a  policy  is  eflectcd  on  freight  valued  on 
board  or  not  on  board,  the  time  risks  on  freight  applying  under  the 
policy  to  each  cai'go  or  voyage,  if  in  ballast,  not  chartered  successive- 
ly, or  to  each  charter  successively  in  case  the  vessel  be  chartered, 
the  fact  that  the  actual  freight  pending  is  only  equal  to  about  one- 
lifth  the  valuation  does  not  affect  the  right  to  recover  on  abandon- 
ment the  full  amount  valued  where  there  is  a  loss  of  more  than 
one-half  the  cargo  by  a  peril  insured  against.*  So  freight  rieed  not 
amount  to  the  sum  valued.^ 

§  2908,  Freight  earned  or  due:  successive  passages:  freight 
valued:  freight  out  or  home. — An  abandonment  has  referehco  !•> 
freight  pending  freights  earned  at  successive  ports  of  delivery  or 
which  have  become  covered  by  one  policy,  arc  freed  from 
perils  insured  against,  and  therefore  are  no  longer  at  insurer's 
risk,  so  that  an  abandonment  cannot  place  them  at  insur- 
er's charge.  If  the  voyage  insured  covers  successive  passages  under 
a  valued  policy  on  freight  for  a  gross  sum,  as  in  case  of  an 
insurance  "at  and  from"  one  port  to  another  and  "at  and 
from  thence  back,"  the  valuation  applies  to  freight  which  is 
being  earned  in  each  successive  and  separate  stage  of  the  voy- 
age; that  is,  to  whatever  amount  of  freight  may  be  pending 
successively  and  at  diflt'erent  times.  This  presumption  may,  how- 
ever, be  rebutted.^"     And  where  a  policy  was  on  freight  valued 

insurance  has  been  found  in  the  ves-  Riley  v.  Hartford  Ins.  Co.  2  Conn, 

sel:"   Emerigon  on  Ins.    (Meredith's  368;  Coolidge  v.  Gloucester  Ins.  Co. 

ed.  1850)  c.  xvii.  sec.  S,  p.  703.      .  15  Mass.  341. 

^Livingston  v.  Columbian  Ins.  Co.  *  Boardnian  v.  Boston  ]\hirine  Ins. 

3  Johns.  (N.  Y.)  49;  Charleston  Ins.  Co.  140  Mass.  442,  10  N.   E.  26,  0 

&  Trust  Co.  V.  Comer,  2  Gill  (Md.)  N.  Eng.  Rep.  88. 

410.      See  Alison  v.   Bristol  Marine  ^  Dumas  v.  United  States  Ins.  Co. 

Ins.  Co.  43  L.  R.  C.  P.  311;  9  L.  R.  12  Serg.  &  R.  (Pa.)  437,  per  Tilgh- 

C.  P.  559,  1  App.  Cas.  209,  34  L.  T.  man,  C.J. 

809,  24  W.  R.  1039,  3  Asp.  M.   C.  "Insurance  Co.  of  the  Valley  of 

178,  rev'g  42  L.  J.  P.  334.  Virginia  v.  Mordecai,  22  How.    (63 

'Forbes  v.  Aspinall,  13  East,  323,  U.  S.)   Ill,  16  L.  ed.  329;  Hugg  v. 

12  R.  R.  352,  13  Eng.  Rul.  Cas.  673;  Augusta  Ins.  &  Banking  Co.  7  How. 

5060 


ABANDON^klENT  AND  TOTAL  LOSS  §  2909 

from  Teneriffe  to  Havana,  '"'at  and  from"  thence  to  New  York,, 
with  hberty  of  shipping  at  ^latanzas,  at  which  port  she  stopped, 
unloaded  cargo,  and  was  paid  freight  thereon  as  to  Havana,  which 
was  received  in  full,  it  was  held  that  freight  paid  did  not  prevent 
recovering  for  a  loss  of  freight  homeward."  So  in  another  case  it 
is  held  that  under  a  policy  of  insurance  on  freight  from  Boston  to 
San  Francisco,  and  thence  to  port  or  ports  in  the  East  Indies  and 
to  port  of  discharge  in  the  United  States,  with  liberty  to  return"  with 
a  cargo  of  guano  from  the  Chincha  Islands,  instead  of  the  East 
Indies,  freight  earned  on  the  outward  voyage  is  not  to  be  deducted 
from  the  valuation  in  the  poHcy  in  computing  a  constructive  total 
loss  of  freight  on  the  passage  from  the  Chincha  IsUmds  home.^^ 
In  this  connection,  however,  freight,  as  used  to  denote  the  com- 
pensation for  the  use  of  the  ship,  is  to  be  distinguished  from  freight 
as  compensation  for  transportation  of  merchandise.  In  the  former 
case  the  ship  is  let  to  freight,  or  there  is  what  is  known  as  a  charter- 
party  of  affreightment,  and  im  inchoate  right  to  freight  commences 
when  the  voyage  is  entered  upon  or  commenced,  for  then  the  hire 
of  the  ship  is  at  risk,  and  there  is  an  entire  freight  for  the  whole 
voyage,  though  the  latter  is  divisible  and  consists  of  several  ports 
of  destination  terminating  at  the  home  port ;  as  in  ease  of  a  round 
voyage,  one  freight  is  due  on  completion.^^  Where  freight  was 
valued  at  two  thousand  dollars  for  the  round  voyage,  the  charterer 
to  pay  on&-half  (»n  delivery  of  cargo  and  one-half  on  return  home, 
the  insurer  was  held  liable  for  the  valuation,  for  the  contract  was 
entire,  although  the  vessel  was  lost  on  the  outward  voyage."  The 
earning  of  freight  may,  however,  be  suspended  till  the  voyage  is 
completed,  and  the  whole  sum  valued  be  recovered  at  whatever 
stage  the  loss  occurs. ^^ 

§  2909.  Freight  valued:  loss  of  vessel  and  specie  on  board  to  pur- 
chase cargo. — If  freight  valued  is  insured  from  a  specified  port, 
nnd  the  vessel  proceeds  there  to  purchase  cargo  with  specie  on 
board  therefor,  but  is  able  to  obtain  none  at  the  port  ''from"  speci- 

(48  U.  S.)   595,  12  L.  ed.  S34:  Pa-  ^^llsiYt    v.    Delaware    Ins.    Co.    2 

tapsco  ins.   Co.  v.   Biscoe,  7  Gill  &  Wash.   (U.  S.  C.  C.)   340,  Fed.  Cas. 

J.   293,  28   Am.   Dec.   319;   Woleott  No.  6,150;  Kiley  v.  Hartford  Ins.  Co. 

V.  Eagle  Ins.  Co.  4  Pick.  (21  Mass.)  2   Conn.   308,  per  Hosmer,  J.;  Liv- 

429;   Davy  v.  Hallett,  3  Caines   (N.  inprston    v.    Colura})ian    Ins.    Co.    3 

Y.)    16.  2  Am.  Dec.  241;  Adams  v.  Jolins.    (N.    Y.)    49;    Thompson    v. 

Pennsylvania  Ins.  Co.  1  Kawlo  (Pa.)  Taylor,  6   Term  Kep.   478,  3   K.   K. 

97.      "  233. 

"  Huj^hes    V.    Union    Ins.    Co.    3  "Mooch   v.   Philadelphia  Ins.   Co. 

Wheat.  "(21  U.  S.)  294,  5  L.  od.  020.  ■>   Whnrt.    (Pa.)    47.3. 

"  Thwinff  V.  Washington  Ins.  Co.  "  Williams  v.  London  Assur.  Co. 

10  Crav  (70  Mass.)  443.  1  Maule  &  S.  318,  14  R.  R.  441. 
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HihI.  niul  is  lost  witli  ji;iit  ol'  tlio  sprcio,  it  is  held  that  no  rtx-overy 
can  l>o  had.^^ 

§  2910.  Freight  valued  in  excess  of  value  of  carriage  of  goods. — 
It  i>  tloi'larod  that  it'  froiuht  i>  \;iUirtl  at  n  sum  in  excess  of  the 
\alue  ot"  the  carriai^o  of  llu^  uond-.  nr  ;il)o\i>  its  ^ros.s  ainount,  and 
the  es^tiinate  is  fairly  made,  the  ;i>>urcrs  are  linhlc  for  the  loss  upon 
the  basis  oi  valuation.  The  insurer-  on  l'reiii;ht  may  he  liable  for 
a  total  loss  of  it  to  the  lunount  valned  in  the  polioy,  notwithstanding 
it  i<  hn-.uelv  o\er\  ahu'd.^" 

§  2911.  Assured  must  have  some  interest  to  abandon:  con- 
signee.— There  must  be  some  interest  which  is  ea[)able  of  transfer  or 
assignment,  some  subject  on  which  the  abandonment  can  o])erate, 
for  the  transfer  of  ownership  is  of  the  very  essence  of  abandonment. 
If  there  is  nothing  to  be  assigned  or  transferred,  abandonment  can 
be  of  no  avail;  as  in  case  of  an  abandonment  for  an  absolute  total 
loss  already  noted.^^  Having  this  piinciple  in  view,  the  question 
arises,  and  seems  to  be  the  only  test,  whether  a  consignee  has,  by 
virtue  of  the  possession  of  the  bill  of  lading,  such  a  possession  and 
control  of  the  property  against  the  coll^ignor  that  he  may  abandrni. 
.Ml'.  Phillips  is'of  opinion  that  he  has,  and  may  abandon. ^^ 

A  consignee  who  refuses  to  accept  uninjured  goods,  and  tni- 
justifiably  endeavors  to  abandon  them  to  the  insurer,  who  refuses 
to  acce])t  the  abandonment,  cannot  hold  the  insurer  lial)le  for  any 
loss  sustained  by  the  forced  sale  of  the  goods. ^° 

^^  Adams  V.  Pennsylvania  Ins.  Co.    (53,  sec.  3;  Scottisli  Marine  Ins.  Co. 

1  KawJe  (Pa.)  97.      "  v.   Turner,  1  Ma(;(|.  H.  L.  Cas.  334, 
17  Coolidf^e    V.    Gloucester    Marine    342n.  4  H.  L.  Cas.  312.  17  Jur.  (531,  1 

Ins.  Ci).  15  Mass.  341.  ^^'.   1».  527,  per  Lord  Truro;   Fleni- 

"Hifffjinson  V.  Ball,  13  Mass.  9G;  in-    v.    Smitli,    2    H.    L.    Cas.    183. 

Gordon  V.  Massachusetts  Fire  &  i\hi-  1   11.   L.   Cas.  513,  73  R.  R.  13fl,  1 

rine  Ins.  Co.  2  Pick.  (19  Mass.)  24U;  Kn-     Kul.    (.'as.    37.      See    §    2900 

Jardine  v.  Leathley,  3  P>est  &  S.  700,  herein. 

3  Fost.  &  F.  80;   Potter  v.  Rankin  ^^  Phillips    on    Ins.    (3d   ed.)    pp. 

(see  Rankin  v.  Potter)    L.   R.   5   C.  253,   254,   see.   1518.     He  says:    "A 

P.  354,  372,  42  L.  J.  C.  P.  169,  L.  R.  consignee    wlio    has    made    advances 

3  C.  P.  562,  L.  R.  4  C.  P.  76,  L.  R.  on  a  shipment  on  which  the  bill  of 

6  H.  L.  83,  29  L.  T.-142,  22  W.  R.  lading  has  been  transmitted  to  hun 

1,  2  Asj».  M.  C.  (Jo,  1  P^ng.  Rul.  Cas.  has    sufTicient    control    of    the    ship- 

70;  Rankin  v.  Potter,  L.  R.  6  H,  L.  ment    a.s    against    his    consignor    to 

Cas.   83,   15."),   1    Eng.    Rul.   Cas.   70,  make    an    abandonment.''      See    also 

per  Lord  Chelmsford ;  Farnworth  v.  Arnould  on  Marine  Ins.  ( Perkins'  ed. 

Hvde,  18  Cora.  B.  (N.  S.)  835,  L.  R.  1850)   1171,  *116I   (Maclachlan's  ed. 

2  *C.  P.  204,  34  L.  J.  C.  P.  207,  36  1887)  957;  Id.  (9th  ed.  Hart  & 
L.  J.  C.  P.  33,  11  Jur.  (N.  S.)  349,  Simey)  sec.  1188,  p.  1481. 

12  L.  T.  231,  13  W.  R.  613,  1  Eng.  ^o  Washburn  &  iMoen  Manufaetur- 
Rul.  Cas.  27,     But  see  25  &  26  Vict,  ing  Co.  v.  Reliance  Marine  Ins.  Cp. 
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2912.  Abandonment  of  profits:  total  and  partial  loss:  commis- 
sions.— Within  the  rule  stated  under  the  last  .-eetion  which  implies 
that  there  should  be  something  to  transfer,  something  upon  which 
the  abandonment  can  operate,  there  can,  upon  principle,  be  no 
abandonment  of  expected  profits.  If  the  goods  are  wholly  pre- 
vented from  an-iving  by  a  peril  insured  against,  there  seems  to  be  no 
necessity  for  an  abandonment  on  the  profits,  for  it  is  a  total  loss 
thereof,  and  if  abandonment  be  made,  there  is  nothing  out  of 
which  the  assurer  can  save  any  recompense  to  himself,  except 
possibly  that  the  abandonees  on  profits  might  claim  the  goods  upon 
]>ayment  of  the  prime  cost  to  the  abandonees  of  said  goods,  which 
possibility  seems  doubtful  on  principle.  An  insurance  may  bo  effected 
on  the  profits  of  a  voyage,  and  the  insured  may  recover  for  a  total 
or  partial  loss  of  them,^  but  he  ought  not  to  be  permitted  to  convert 
a  partial  into  a  constructive  total  loss  by  an  al)andonment  of  some- 
thing which  can  have  no  value  to  the  insurer.  As  to  commissions, 
the  assurers  undertake  that  })erils  within  the  policy  shall  not  pre- 
vent their  being  earned  by  a  sale  of  the  goods.  If  they  do  not 
accrue  to  assured  by  reason  of  non-arrival  of  the  goods,  it  is  a  total 
loss,  with  nothing  to  transfer  by  an  abandonment.  This  rule, 
however,  would  not  apply  to  those  cases  where  th';  riglit  to  receive 
commissions  is  vested  by  acts  done  by  assured  in  relation  to  the 
cargo  outward,  and  the  payment  thereof  is  dependent  upon  the 
sale  of  the  homeward  cargo,  it  being  the  proceeds  of  the  outward. 
In  such  ca.<e  there  may  l»e  a  transfer  and  release  of  the  absolute 
right  to  such  deferred  payment  of  commissions.  To  these  principles 
the  text-writers  all  substantially  agree.^  It  is  declared  in  New  York 
if  the  profits  only  be  insured  an  abandonment  is  necessaiy  when 
there  has  been  no  insurance  on  the  cargo;  and  in  such  case  it  nuist 

179  U.  S.  1,  45  L.  ed.  49,  21  Sup.  of  Xorth  Aiiieiic:i,  175  U.  S.  609,  44 

Ct.  1.  L.  ed.  272,  20  Su]).  ("t.  239. 

^  Abbott   V.    S('l)or,   3  Johns.    Cas.        On  insurance  ajiainsl  loss  of  prof- 

(N.  Y.)  39,  2  Am.  Dec.  139;  Canada  its,  see  note  in  L.H.A.1917C,  720. 
Sugar  Relininf,'  Co.  v.  Insurance  Co.        ^  See  Fosdick  v.  Norwich  Ins.  Co. 

of  North  America,  175  U.  S.  009,  44  3  Dav  (Conn.)  108;  Robertson  v.  Co- 

L.   ed.   272,   20   Sup.    Ct.   2.39,   rev'g  himl)ian   Ins.   Co.  8  Johns.    (N.  Y.) 

87  P^d.  491,  31  C.  C.  A.  05.  491;  Tom  v.  Smith,  3  Caines  (N.  Y.) 

If  cargo   is  abandoned   as  a  total  245;  New  York  Ins.  Co.  v.  Robinson, 

loss,  the  fact  that  other  cargo  insur-  1  Johns.   (X.  Y.)    010,  2  PhilHjJS  on 

ers  subsequently  .saved  a  portion  of  Ins.   (3d  ed.)  pp.  244-46,  sees.  1503, 

it  and  then  delivered  it  to  the  I'oi-mer  1504,    p.    354;    .'^ecs.    1654    et    seq.; 

owners  in  part  pavment  on  a  settle-  2    Arnould    on     Marine    Ins.     (Pei- 

ment  of  their  liability  for  the  total  kins'  ed.   1850)    1054.   *10.50,  •i()51; 

loss  of  the  cargo  will  nf)t  prevent   a  2  Id.   ( Machichlan's  ed.  1887)   1023; 

recover>'  of  insurance  on  ])rolils  ol'  a  Id.  (9lh  cd.  Hart  &  Simey)  sec.  10!)0, 

cargo  against  total  loss  only.    Canada  j>.   1357;   2   I'arsons  on    Marine  Jns. 

Sugar  Refining  Co.  v.  Insurance  Co.  (ed.  1868)  170,  171. 
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be  iiuulo  oaiiy,  lliat  llio  iiiMiivr  may  cloct  eitlior  to  pay  only  bis 
1osj<  or  to  pay  lliat  and  ilio  j>rici'  of  the  goods  at  first  cost  and 
(.-barges;  tberefore,  it'  the  a.-^snrcd  lie  hy  and  take  liis  goods  and 
sell  tbeni,  be  eannot  afterward  eall  on  the  underwriter  for  any 
loss  on  the  profits.^  Tt  is  also  snggested  in  the  same*  state  that  the 
proper  rule  to  ascertain  wbctber  there  is  a  total  or  partial  loSvS  of 
protits  is  to  determine  wbetber  more  or  less  tban  one-balf  in  value 
of  the  subject  bas  been  lost.*  "Where  there  was  an  insurance  on 
protits  on  goods  laden,  and  tbe  vessel  was  captured  and  over  fifty 
per  cent  of  tbe  goods  restoretl,  and  an  abandonment  made  as  to 
tbe  profits,  tbe  assured  was  only  permitted  to  recover  a  partial  loss 
on  tbe  profits.^ 

§  2913.  Several  kinds  of  merchandise  insured  for  one  sum,  parts 
cannot  be  abandoned. —  If  cargo  consisiing  of  several  kinds  of  mer- 
cbandise  is  insured  for  one  gross  amount  without  distinguishing 
tbe  amounts  on  the  several  kinds  of  goods,  tbe  insurance  covers  tbe 
merchandise  indiscriminately,  and  abandonment  cannot  be  made 
of  one  part  and  tbe  other  retained,  but  it  extends  to  tbe  entire 
property,  and  covei"s  the  whole. ^ 

§  2914.  Several  kinds  of  merchandise  insured  distinctly  and 
separately:  separate  valuation. — If  a  cargo  consisting  of  several 
kinds  of  mercliandise  is  insured  by  tbe  same  policy  by  a  distinct 
and  separate  insurance  of  a  specified  amount  on  one  kind  and  an- 
otber  separate  amount  on  anotber,  these  are  in  effect  different  and 
separate  insurances,  and  abandonment  may  be  made  as  to  one 
and  tbe  other  retained.  Tbe  same  is  true  where  two  distinct  pol- 
icies are  effected  on  separate  articles,  wbetber  by  one  insurer  or 
several.'    Whether  a  mere  separate  valuation  operates  as  a  distinct 

3  Tom  V.  Smith.  3  Caines  (N.  Y.)  1158;  2  Id.  (Maclachlan's  ed.  1887) 

245.  954;    Id.    (9tli    ed.    Hart   &    Simey) 

-  Abbott  V.  Sebor,  3  Johns.  (N.  Y.)  sec.  1185,  p.  1476;  Phillips  on  Ins. 

39,  2  Am.  Dee.  139,  per  Kent,  C.J.  (3d  ed.)  359,  sec.  1600,  citing  Guer- 

^Loomis  V.   Shaw,   2  Johns.   Cas.  lain  v.  Columbian  Ins.  Co.  7  Johns. 

(N.  Y.)  36.  (N.  Y.)   527.     So  also  in  2  Parsons 

^Emerigon  on  Ins.  (Meredith's  ed.  on  Marine  Ins.  (ed.  1868)  118,  citing 
1850)  c.  XVII.  sec.  8,  pp.  701,  702,  the  last  case,  and  referring  also  to 
who  illustrates  thus:  "1  cause  my-  Humphreys  v.  Union  Ins.  Co.  3  Ma- 
self  to  be  insured  indefinitely  ten  son  (U.  S.  C.  C.)  429,  Fed.  Cas.  No. 
thousand  livres  on  cargo,  or  on  such  6,871;  Morean  v.  United  States  Ins. 
and  such  goods  loaded  in  such  a  Co.  1  Wheat.  (14  U.  S.)  219,  4  L. 
vessel,  without  distinguishing  any-  ed.  75,  and  other  cases.  So  also  3 
thing.  This  insurance  is  one  unica  Kent's  Commentaries  (fjlh  erl.)  329 
;t.-i.-;ecuratio  omnium  mercium.  I  may  Deering's  Annotated  Civil  Code,  see. 
not  abandon  my  sugai-s  and  retain  my  1487,  provides  tliat  an  abandoimient 
iiiditioes."  l-'nllowed  in  2  Marshall  must  not  be  partial. 
■  in  Ins.  (ed.  1810)  '600;  2  Arnould  'See  authorities  under  last  see- 
on  Marine  Ins.   (Perkius'  ed.  1850)  tion. 
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§  2915 


insurance  upon  the  article  so  separately  valued  is  a  question  con- 
sidered elsewhere,  and,  according  to  the  conclusions  there  stated, 
the  intent  of  the  parties  must  determine  whether  a  separate  and 
distinct  insurance  was  contracted.  If  it  is  clearly  manifest  that  i1 
was  intended  to  specifically  insure  each  article,  then  an  abandon 
ment  could  undoubtedly,  in  accordance  with  the  rule  last  stated, 
be  made  on  any  article  found  to  be  so  separately  insured,  but  if 
it  is  clearly  apparent  that  but  one  entire  insurance  was  intended, 
then  the  separate  valuation  does  not  of  itself  warrant  assured  in 
making  abandonment  of  part  only,  but  some  reference^  should  be 
had  to  the  practice  of  the  insurers  in  such  ca.ses.^  It  is  held,  how- 
ever, that  a  separate  valuation  is  so  far  conclusive  that  an  abandon- 
ment may  be  made  of  each  article  so  valued,  notwithstanding  there 
is  not  a  specific  distinct  insurance  on  each.'  So  under  certain  code 
provisions  a  separate  valuati<m  of  any  particular  portion  is  a 
ground  of  abandonment.^*' 

§  2915.  Separate  interest  in  ship,  cargo,  and  freight. — Emerigon 
says,  substantially,  that  if  a  sum  is  insured  confusedly  and  with-" 
out  discrimination  on  ship  and  cargo,  and  abandonment  cannot  be 
made  of  either  interest  separately,  but  if  a  diflerent  sum  is  specified 
and  applied  to  each,  then  abandonment  can  bo  made  of  each  in- 
terest separately,"  and  this  accords  with  Mr.  Marshall's  Tule.^^ 


'3  Kent's  Couiinenfaries  (5tb  ed.) 
329;  see  note  9  Ins.  L.  J.  60.  Ex- 
iimine  §§  2902  et  seq.  herein. 

^  Deiderich  v.  Commercial  Ins.  Co. 
10  .Johns.  (N.  Y.)  234. 

^°  Deering's  Annot.  Civ.  Code  Cal. 
sec.  2177.     Mr.  Marshall  also  states 


are  indiseriminately  insured  in  the 
same  policy  against  the  same 
risks;  a  separate  abandonment  of 
any  of  them  cannot  be  made  though 
tiiey  are  separately  valued:  2  Phil- 
lips on  Ins.  (3d  ed.)  pjj.  360,  361. 
sec.    1661.      This ,  rule,    however,    is 


the  rule  that  "if  in  the  same  policy   not  in  direct  conflict  Avitb  that  above 


they  be  separately  valued,  I  may 
abandon  any  one  article  and  retain 
the  rest,"  but  this  is  upon  the  ground 
that  "there  are,  in  effect,  distinct  in- 
surances though  in  the  same  policy :"' 
2  Marshall  on  Marine  Ins.  (ed.  1810) 
•601.  Mr.  Arnould  has  no  doubt 
that  the  rule  as  stated  by  Mr.  Mar- 
shall i.s  acted  on,  in  ])ractice  esi)e- 
cially.  Mr.  Maclachlan  is  also  of 
like  opinion,  2  Arnould  on  ^larine 
Ins.    (P.-rkins'   ed.   1850)    p.    •1158; 


given  by  us,-  tor  this  writer  evi- 
dently has  in  mind  those  cases  only 
where  it  is  apparent  that  a  separate 
insurance  was  not  intended  on  each. 

^^  Emerigon  on  Ins.  (Meredith's 
ed.  1850)  c.  XVII.  sec.  8,  p.  703. 

12  2  Marshall  on  Ins.  (ed.  18101 
"601.  But  Mr.  Phillips  says  certain 
cases  "favor  the  doctrine  that  where 
the  amount  insured  is  insured  indis- 
ciiminately  u))on  the  different  inter- 
ests of  ship,  cargo,  and  freight,  one 


2  Id.  (Madachlan's  ed.  1887)  955,  of  those  interests  may  be  sejiarately 
citing  Araerv  v.  Rogers,  1  Esp.  208; 
Id.  (9^1'  p<^-  Hart  k  Simev)  .sees. 
1185.  1186.  pp.  1476,  1477.  Mr. 
Phillips,  however,  says:  "Mere  div- 
ers kinds  of  articles  of  the  same  cargo 


abandoned.  Hut  the  j)oint  cannot  Ix' 
considered  as  settled:''  2  Phillijis  on 
Ins.  (3d  ed.)  358.  see.  1659.  Mr. 
Arnould  evidently  lavors  Einerigon's 
rule,  and  Mi-.  Maelaehlan,  referring 
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§  2916.  Constructive  total  loss:  outfits  of  whaling  ship. — The 
foiij^truetivo  total  loss  of  a  Nvlialiiig  ship  at  a  port  where  whaling 
outlitvS  are  bought  and  sold  and  where  the  outlit«  are  in  safety  is 
not  a  constructive  total  loss  of  the  outfits,  altliouj2;h  no  vessel  is 
obtainable  within  a  rea:?onable  time  to  carry  forward  the  outlits  on 
the  voyage  insinrd.^^ 

§  2917.  Abandonment  and  constructive  total  loss  of  ship  and 
freight:  apportionment:  English  doctrine. — Tt  has  been  said  in  an 
llnulish  case  whore  there  was  a  i)olicy  on  ship  and  freight  and  an 
abandonment  of  both  by  reason  of  <lctention  by  embargo  and 
seizure,  and  ship  and  cargo  were  restored  and  freight  earned  before 
action  brought,  that  there  was  no  total  loss  on  freight  for  which  the 
underwriter  N\as  liable,  and  that  the  underwriters  on  freight  had 
nothing  to  do  with  any  loss  of  freight  which  had  arisen  to  assured 
by  reason  of  the  aliandonnient  of  the  ship,^*  but  that  an  abandon- 
ment and  recovery  on  freight  in  such  and  like  cases  are  not  preclud- 
ed where  freight  is  not  ultimately  earned  before  action  brought." 
.The  rule  in  England,  however,  seems  to  be  that  if  ship  and  freight 
be  separately  insured  and  abandoned  to  diflY'rent  sets  of  underwrit- 
ers, the  abandonees  of  the  ship  take  by  the  transfer  the  whole  freight 
then  pending  and  ultimately  earned  on  arrival,  and  that  nothing 
l)asses  to  the  al>andonee  of  freight;  the  principle  being  that  freight 
is  inseparably  incident  to  the  ship,  and  that  a  transfer  of  the  ship 
carries  her  rights  and  pending  engagements;  that  if  there  is  an 
entire  contract,  the  freight  is  not  apportionable  except  there  be  an 
express  stipulation ;  if  there  is  then  pending  at  the  time  the  entire 
freight  of  the  voyage,  the  whole  passes  to  the  abandonee,  but  that 
in  case  freight  pro  rata  has  become  due  before  the  loss,  or  where 
by  a  delivery  of  a  part  of  the  cargo  at  an  intermediate  port  freight 
is  thereby  earned  under  the  charter-party,  the  abandonee  of  the 
ship  does  not  take  by  such  transfer  such  previously  earned  freight. 
Again,  the  abandonee  of  freight,  the  original  cargo  being  lost  and 

to  Mr.  Phillips'  rases,  says :     "They  ^^  Macy  v.  China  Mutual  Ins.  Co. 

are  of  no  value  ujion  the  point:"  2  135  Mass.  328. 

Arnould    on    Marine    Ins.    (Perkins'  i*  McCarthy  v.  Abel,  5  East,  388, 

ed.  1850)  *1157;  2  Id.  (Maclaehlan's  1    Smith,   524,   7   R.    R.    711,   as   to 

cd.  1887)  954n.     The  cases  noted  are  avoiding;    effect    of   this    decision    by 

Stocker  v.  Hams,  3  Mass.  409,  413;  Institute    Clauses   and   club    policies, 

Coolidge   v.    Gloucester   Marine   Ins.  see  2  Arnould  on  Marine  Ins.    (9th 

Co.  15  Mass.  341:  Ilurtin  v.  Phoenix  ed.  Hart  &  Simey)  sec.  117G,  p.  1464 

Ins.  Co.  1  Wash.  (U.  S.  C.  C.)  400,  note. 

Fed.    Cas.    No.    0,941.      See    also    2  "  Thompson  v.  Rowcroft,  4  East, 

Amould    on    ^Marine    Ins.     (9th    ed.  34;  Scottish  Marine  Ins.  Co.  v.  Tur- 

Hart   &   Simev)    .sec.   1185,  p.   1476.  ner,  1  Macq.  H.  L.   Cas.  340,  4  H. 

.See  Deering's"Ann..t.  Civ.  Code  Cal.  L.   Cas.   312,  17  Jur.  631,  1  W.  R. 

sec.  2717.  527,  per  Lord  Truro. 
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2918 


there  being  no  pimndonnient  of  the  ship,  or  the  right  under  the 
abandonment  of  the  ship  not  being  enforced,  may  recover  as 
salvage  from  the  assured  the  freight  earned  by  forwarding  an- 
other cargo  less  the  necessary  expense  of  earning  the  same,  al- 
though expenses  incurred  merely  for  the  purpose  of  necessarj'- 
repairs  are  not  to  be  deducted  from  the  freight. ^^ 

§  2918.  Abandonment  and  constructive  total  loss:  ship  and 
freight:  apportionment  doctrine  in  this  country. — In  case  of  ship 
and  freight  the  owner  has  undoubtedly  the  right  to  effect  distinct 
insurances  on  each,  and  by  the  established  principles  of  insurance 
law  effect  must  ))e  given  to  each  policy,  and  an  abandonment  on 
the  ship  does  not  take  away  the  remedy  on  the  freight  insurance. 
The  insurer  on  freight  must  be  assumed  to  have  entered  into  the 
contract  with  a  knowledge  of  the  fact  of  insurance  on  the  ship,  and 
that  abandonment  will  be  made  in  a  justifiable  case,  and  must  have 
known  also  that  the  law  intended  such  a  probability,  and  must  be 
presumed  conclusively  to  know  to  what  extent  under  the  law  the 
claims  of  the  underwriter  on  the  ship  are  paramount.  He  must, 
therefore,  submit  to  a  total  loss  in  every  such  case,  with  the  ex- 
ception of  the  ratable  freight  which  does  not  go  with  the  abandon- 
ment. So  that  when  a  vessel  and  freight  are  separately  insured, 
an  abandonment  of  the  vessel  to  the  insurer  of  the  vessel  does  not 
preclude  the  insured  from  recovering  on  the  policy  on  freight,  and 


^^2  Amould  on  Marine  Ins.  (Per- 
kins* ed.  1850)  1154,  1164,  *1144- 
55;  2  Id.  (Maclac-hlan's  ed.  1887) 
1082,  et  seq.;  Id.  (Otii  ed.  Hart 
&  Siiney)  sees.  1175  ct  .seq.,  pp.  1401 
et  seq.  The  cases  cited  considered  in 
the  1850  edition  are.  Sharp  v.  <{Ia(l- 
Ktone,  7  Ea.st,  32,  IS  Smitii,  39,  S  \l. 
H.  583;  Thonij).s(in  v.  Rowcroft.  4 
Ka.st,  34;  Leatliani  v.  Terrv,  3  \iu>. 
&  P.  479;  MclJartliv  v.  Abel,  5  Kast. 
388.  1  Smith,  524,  7  K.  K.  711,  3 
D.»ii^l.  .391,  2  K.  H.  731;  Ker  v. 
Osborne,  9  East,  378;  Case  v.  David- 
son. 5  Maulc  6c  S.  79,  2  Brod.  &  V,. 
379..  5  Moore,  ll(i,  8  Price,  542.  17 
J{.  R.  280.  1  E)l<,^  Knl  Cas.  141; 
Chinnery  v.  Blackl»nrne,  1  11.  Black. 
117m.  note>;  M<iiris<tn  v.  Parsons,  2 
Taunt.  407.  11  If.  U.  022;  Dean  \ 
McOhie,  12  Mof>re,  185,  4  Bii!^'.  4.'). 
2  Car.  &  P.  387,  5  L.  .1.  (O.  S. )  C. 
P.  44;  3  Kent's  ('onnnentarics  (5tli 
ed.)  3.3:in,  a;  and  also  in  the  18.S7 
edition;  Stewart  v.  (ircr^nock  Marinl' 


Ins.  Co.  2  H.  L.  Cas.  159,  1  Macq. 
H.  L.  328,  81  R.  R.  91;  Scottish  Ma- 
rine Ins.  Co.  v.  Turner,  1  Macq.  H. 
L.  Cas.  334;  contiruiiny  ^IcCartv  v. 
Abel,  5  East,  388,  etc.  Upon 'the 
point  of  nonliability  of  insurers  on 
1  reij?lit  when  freight  has  been  earned, 
the  case  of  Scottish  Marine  Co.  v. 
Turner,  1  Macq.  H.  L.  Cas.  334,  4 
H.  L.  Cas.  312,  17  .Jur.  631,  1  W. 
li.  527,  is  approved  in  Lord  v.  Ncp- 
time  Ins.  Co.  10  (Jray  (76  Mass.) 
109,;  followed  in  P'iedler  v.  New 
York  Ins.  Co.  0  Duer  (N.  Y.)  282. 
But  see  next  section.  It  is  also  said 
by  Mr.  Maclachlan  that  "if  there  be 
no  pending  freight,  although  there  be 
cargo  on  board,  as  where  the  assured 
is  both  owner  of  shij)  and  cargo,  the 
abandonees  of  ship  recover  nothing 
in  tlie  name  of  freight  or  for  the  use 
of  the  ship,  excej)!  for  so  much  of  the 
voyage  as  is  accomplished  with  the 
cargo  on  board  after  the  abandon- 
ment:"    2   Anujuld  on   Marine  Ins. 
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if  the  insured  abandons  to  tlie  insinors  on  the  vessel,  he  may  re- 
eover  from  the  latter  for  the  loss  on  freight,  deducting  pro  I'ata 
if  any  freight  lias  been  earned."  So  where  there  was  a  policy  on 
.ship  and  freight  valued  s(>pai'ately.  but.  insured  by  the  same  com- 
pany, it  wajs  declared  that  until  the  abandonment  as  to  the  shij) 
the  property  remains  in  assured,  and  the  freight — the  earnings — 
remain  in  him.  but  after  the  loss  the  insurers  by  abandonment  be- 
come the  owners,  ai'e  liable  for  repaiis  and  exj)ense.s,  and  are 
entitled  to  the  earnings  of  the  ship;  that  if  a.ssured  strands  his  own 
insurer  for  the  freight,  the  earnings  of  the  ship  belong  to  him  up 
to  time  of  the  loss,  but  otherwise  as  to  tlie  insurer  on  freight  in  case 
of  abandonment."  And  where  the  voyage  wiis  performed  after  an 
abandonment  made  and  accepted,  it  was  held  that  freight  sub- 
sequently earned  belonged  to  the  abandonees  on  the  ship,  and  the 
rule  was  in  favor  of  an  apportionment.^^  It  is  also  said  that  it  is 
the  better  opinion  that  the  abandonment  of  the  ship  deprives  the 
insurer  on  freight  of  his  salvage  or  the  hope  of  any  indemnity.^" 
The  rule  in  this  country  is,  therefore,  this:  That  if  a  vessel  and 
freight  are  separately  insured  after  an  abtuidonment  made  to  each 
set  of  underwriters,  the  underwriters  on  the  freight  are  entitled  to 
the  freight  earned  before  that  time,  and  the  underwriters  on  the 
vessel  to  the  freight  earned  after;  that  is,  the  freight  is  equitably 
apportioned  with  reference  to  the  time  of  the  disaster  to  which  the 
abandonment  relates.^  So  the  abandonment  entitles  assurer  to 
the  earnings  by  way  of  freight  accruing  after  the  disaster,  and  in 
an  action  to  recover  from  insurers  freight  paid  to  them  as  aban- 
donees of  a  vessel  the  assured  is  only  entitled  to  the  freight  earned 
prior  to  the  disaster.^ 

(Maclac-lilau's  ed.  18S7)  1085:  {cit-  Johns.  Cas.  (N.  Y.)  377,  aff'd  2 
h.g  Miller  v.  WoodfuU,  27  L.  J.  Q.  Johns.  Cas.  (N.  Y.)  443. 
B.  120;  b  El.  &  B.  493.  4  Jur.  (N.  20Ljyin2.gj.ojj  y_  Columbian  Ins.  Co. 
S.)  302;  Brown  v.  North,  8  Exch.  3  Johns.  (N.  Y.)  49,  per  Kent,  C.J. 
1,  22  L.  J.  Ex.  49,  91  R.  R.  348) ;  '"  Symonds  v.  Union  Ins.  Co.  1 
Id.  (9th  ed.  Hart  &  Simey)  see.  Wash.  (U.  S.  C.  C.)  443,  Fed.  Cas. 
1178    p    1467'  -^°-  12,876;  Hammond  v.  Essex  Fire 

"Davy  v.'Hallett,.3   Caines    (N.   &  ^J:™?J°'\,^!'-  ^,  ^^^!?"    ^^''.f- 
Y.)  IG,  2  Am.  Dec.  241,  and  opinion   g.    C.)    196,    Fed.    Cas.    ho.    6,001; 
„  T^    '      ^  t      rri  ix^    \  ■         Kennedy    v.    Baltimore    Ins.    Co.    o 

of  Kent,  C.J.•Thwlngv^^\  ashing-   ^^^,    ^^  j  gg      ^  ^^    j^^^. 

ton  Ins.  Co.  10  Gray  (/O  Mass.)  443,  ^gg.    ^^^^^   ^    ^^  ^^^^  j„^    ^^    ^,, 

per  Bigelow,  J.;   Livingston  v.   Co-  q^^^,  (76  Mass.)  109,  122,  per  Shaw, 

lumbia  ins.  Co.  3  Johns.  (K  Y.)  49.  ^  j".    Leavenworth    v.    Delafield,    1 

isc.jolidge  v.   Gloucester  Ins.  Co.  Caincs  (X.  Y.)  573,  1  Am.  Dec.  201. 
15  Mass.  341,  per  Parker,  C.J.,  and       2  Kennedy  v.  Baltimore  Ins.  Co.  3 

Putnam,  J.  ]Jar.   &  J.    (Md.)    367,  6  Am.   Dec. 

^^  United    Ins.    Co.    v.    Lenox,    1  499. 
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The  California  code  provides  that  after  an  abandonment  made 
and  accepted  the  insurer  upon  freight  is  entitled  to  freightage 
earned  prior  to  the  loss,  but  that  subsequently  earned  belongs  to 
the  underwriters  upon  the  ship.^ 

§  2919.  Assignment  to  assured  by  underwriter  on  vessel  on  com- 
promise: recovery  of  freight  loss  pro  rata. — If  a  sliipowner  has  his 
freight  and  vessel  insured  with  two  different  underwriters,  and  on 
capture  abandons  first  to  those  on  the  vessel  and  then  to  those  on 
the  freight,  taking  afterward  fifty  per  cent  of  his  claim  on  the 
imderwriters  on  the  vessel,  and  in  payment  of  the  other  fifty  an 
assignment  of  their  rights  in  the  vessel,  he  will  be  entitled  to  re- 
ceive the  freight  which  they  would  have  been  entitled  to,  and  to 
recover  from  the  insurers  on  the  freight  the  full  amount  of  his 
policy  deducting  the  pro  rata  freight  earned  previous  to  the  aban- 
donment on  the  voyage  on  which  captured.* 

§  2920.  Insurer  as  assignee  of  owner  of  cargo  may  be  liable  for 
freight  money  to  owner  who  has  settled  with  insurer  on  vessel. — 
If  the  insurer  of  cargo  shipi»ed  on  an  insured  vessel  becomes  the 
assignee  of  the  rights  and  interest  of  insured  on  the  cargo,  and 
l)Oth  insurers  raise  the  boat  and  send  it  to  its  destination,  and  the 
shipowners  settle  with  the  underwriters  on  the  boat  as  for  a  partial 
Ins."*,  the  insurer  of  the  cargo  is  liable  to  said  owner  of  the  vessel  for 
the  freight  money;  at  least  this  is  so  held  in  New  York.^ 

§  2921.  How  far  freight  upon  cargo  a  charge  upon  underwriter 
on  cargo  as  between  insured  and  insurer. — It  is  declared  in  a  Fed- 
eral ca.-c  that  as  between  the  insured  and  insurer  on  cargo  the 
latter  is  not  responsible  for  the  payment  of  freight,  whether  there 
is  or  is  not  an  abandonment  of  the  cargo,  for  the  contract  with  the 
underwriter  on  goods  does  not  undertake  t«  indfinnify  the  owner 
for  the  charge  of  freight  upon  the  cargo. ^  Where  under  an  in- 
surance of  a  ship  and  good<  belonging  to  the  same  owner  from 
J'liiladelphia  to  Barbadoes  the  ship  was  obliged  to  put  into  An- 
tittiia.  and  there  broken  up  and  sold  with  the  cargo,  the  net  proceeds 
of  both  being  paid  to  the  supercargo,  it  was  held  that  on  abandon- 
ment by  the  insured  for  a  t^tal  loss  tliey  were  not  entitled  to  deduct 
from  such  proceed'^  to  bo  rroditod  to  the  insurers  a  pro  rata  freight 

MWnnp's    Amiot.   Civ    Codr  Cal.  (riincb   (11  U.  S.)  358,  3  L.  ed.  370. 

st'c.  2730.  ^I'c  opinion  of  Stoi'\',  J.    (ship  and 

*  Davy    V.    Hallctt,    3    Caiiies    (N.  ■,'0(ids    belonged    to   the   .same   owner 

Y.)    Hi."  2  Am.  Dec  241  in  tins  case).     See  Hubbell  v.  Great 

*IInfrlies  V.   Sun   Mutual   Ins.  Co.  Western  Ins.  Co.  74  N.  Y-.  24(),  per 

1(10   .v.   Y.  r)S.  12   Daly    (X.   Y. )   4o  Kapallo,    J.;    Searle    v.    Scovell,    4 

(the  f'liief  justice  and   two  asxiciate  .lobns.  Cli.  (N.  Y.)  218;  Mumford  v. 

judfjes  dis.sentinj:  I.  <'ummercial  Ins.  Co.  5  Johns.  (N.  Y. ) 

^  Caze    V.     Bidtitri(»re    Ins.    Co.    7  2(i2. 
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to  Antiiiua:  tlwit  tlu'  instiivd  («ii  llu'  -liip  luul  wo  ri.t2,ht  ns  a.J^ainst 
iiwinvrs  of  tlu'  cnr^o,  to  fiviulit  pro  rata  iliiMM'is.""'  And  in  a  New 
York  oa^^o  it  is  dceidod  that,  the  insurer  on  the  carj^o  has  n(»lhin.u; 
U)  do  with  the  froi.uht.  and  tlio  aeeeptance  of  the  net  proceeds  of 
(ho  i-aruo  hv  the  insurers  after  the  abandonment  forms  no  ground 
for  a  eiaim  of  freiiiht  a.siainst  them.*  It  was  also  declared  in  this 
last  case  that  the  acceptance  nuist  he  voluntary  and  conditional 
to  form  the  basis  of  a.  new  charter  to  pay  freis^ht  pro  rata.^  It 
is  also  held  that  if  the  underwriters  on  car^o,  in  order,  to  obtiiin 
possession  of  the  salva.ue,  have  ])aid  freijiht  U)  the  shipowner,  such 
amount  may  be  deducted  from  the  loss,  or  a  recovery  be  had  there- 
for from  assured,  even  though  there  has  been  a,  previous  settlement 
as  for  a  total  loss,  and  that  the  law  in  such  cases  is  not  varied  by 
the  circumstance  that  assured  is  owner  of  the  ship;  that  the  ship- 
owner has  a  lien  on  the  cargo  for  freight  due  him.^"  Mr.  Phillips, 
however,  states  the  rule  that  "on  abandonment  of  the  cargo  the 
salvage  comes  into  the  hands  of  the  underwriter  subject  to  the 
charge  of  freight  for  the  voyage  that  is  covered  by  the  policy."  " 
It  is  held  in  South  Carolina  that  if  the  owner  of  a  ship  and  cargo 
abandons  lo  the  underwriters  as  for  a  total  loss  by  perils  of  the 
sea.  and  part  of  the  goods  be  saved,  the  underwriters  are  liable  for 
freight  pro  rata  to  the  owner,  for  the  owner  has  a  lien  on  the  goods 

'  Annroyd    v.    Union    Ins.    Co.    3  have  notliinj?  to  do  with  the  freight. 

Binn.   (Pa J  437.  '^'le  owner  of  the  ship  has  a  lien  for 

8  ^iarine  Ins.  Co.  v.  United  Ins.  his  freight.  ...  In  the  ease  of 
Co.  9  Johns.  (N.  Y.)  186.  a   loss  total   as  between   tlie   insurer 

9  See  also  Caze  v.  Baltimore  Ins.  and  the  insured  with  salvage,  the 
Co.  7  Cranch  (11  U.  S<)  358,  3  L.  owner  may  eitlier  take  the  part  saved 
ed.   370.  ^*i'  abandon,  but  in  neither  case  can 

10  Columbian  Ins.  Co.  v.  Catlett,  12  lie  throw  the  freight  upon  the  under- 
Wheat.  (25  U.  S.)  383,  6  L.  ed.  604,  writers  because  they  have  not  en- 
per  Story,  J.;  Caze  v.  Baltimore  Ins.  gaged  to  indemnify  him  against  and 
Co.  7  Cranch  (11  U.  S.)  358,  3  L.  have  nothing  to  do  with  it:"  2  Ar- 
ed.  370;  McKibbin  v.  Peck.  39  N.  Y.  nould  on  Marine  Ins.  (Perkins'  ed. 
262,  per  Storv,  J.;  Gibson  v.  Phila-  1850)  1197,  *1183  et  seq.;  2  Id. 
delphia  Ins.  Co.  1  Binn.  (Pa.)  405;  (Maclaehlan's  ed.  1887)  976,  977;  Id. 
Baillie  v.  Modigliani,  1  Park  Ins.  (9th  ed.  Hart  &  Simey)  sec.  1211, 
(8th  ed.)  116.  2  Marshall  on  Ins.  p.  1507.  In  the  edition  of  1850,  Mr. 
(ed.  1810)  *728.  Lord  .Mansfield  Arnould  says  that  in  practice  the 
says:  "The  question  is,  whether  the  underwriter  on  goods,  in  case  of  a 
owner  of  the  goods  can  charge  the  justifiable  sale  at  a  port  of  necessity 
underwriters    with    this    item    which  bears  the  loss  on  freight. 

was  paid  for  freight  pro  rata  itineris       ^^  2  Phillips  on  Ins.   (3d  ed.)  409, 

bv   the  owners  of  the  goods  to  the  see.   1718.     See   Id.   078,  sec.   1138; 

owners  of  the  ship.     ...     As  be-  338,  sec.   1632;  344,  sec.   1639.    Ejt- 

tween    the    insured    and    the    under-  amine  Dakin  v.  Oxeley,  33  L.  J.  C.  P. 

writers  upon  the  cargo,  it  is  a  con-  115,  15  C.  B.  (N.  S. )  640, 10  Jur.  (N. 

tract    of   indemnity,    and    the    latter  S.)  655,  12  W.  R.  557. 
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for  freight.^'^  And  where  by  reason  of  an  accident  to  a  propeller 
loaded  with  a  cargo  of  wheat  insured  on  a  voyage  from  Chicago 
to  Buffalo  a  portion  of  the  ciu'go  wiis  damaged,  and  repaii-s  becom- 
ing necessary  an  abandonment  was  made,  and  a  total  loss  paid  and 
possession  of  the  cargo  taken,  and  a  portion  of  tlie  damaged  cargo 
sold  and  delivered  at  the  place  of  disaster,  and  a  portion  delivered 
at  the  destination,  it  was  held  that  insurers  were  subrogated  to  the 
rights  of  the  shippers,  and  the  master  was  entitled  to  freight  pro 
rata,  and  also  for  full  freight  for  the  goods  delivered  at  the  des- 
tination.^^ 

§  2922.  Surrender  of  cargo  or  voluntary  abandonment  of  voyage 
where  freight  due  or  might  have  been  earned:  master's  right  to 
earn  freight  and  duty  to  forward  goods. — If  the  freight  is  insured, 
then  neither  the  owner  nor  the  master  of  the  vessel  can  voluntarily 
surrender  or  abandon  the  cargo  to  the  shipper  or  underwriter  free 
of  freight  upon  the  occurrence  of  anj^  injury  short  of  a  technical 
total  loss  or  inability  to  deliver  the  goods  in  specie  at  the  port  of 
destination.  If  the  owner  demands  the  goods  at  the  port  of  de- 
tention, the  master  should  make  payment  of  full  freight  a  con- 
dition to  the  delivery;  if  he  surrenders  the  cargo  without  payment, 
he  cannot  be  held  liable.^*  If  the  shipowner  voluntarily  surrenders 
the  cargo  to  the  abandonees  without  payment  of  freight,  where 
freight  is  due  or  might  have  been  earned,  he  cannot  resort  to  the 
insurers  on  freight,  for  the  recovery  of  freight  so  lost.^^  In  such 
cases  the  insurers  on  cargo,  without  voluntary  surrender,  cannot 
lawfully  take  it  from  the  owner  without  payment  of  freight,  be- 
cause he  has  a  right  to  keep  it  for  a  seasonable  time  for  repairs, 
completion  of  the  voyage,  and  to  earn  full  freight. ^^  If  the  ship- 
owner voluntarily  abandons  the  voyage  and  eni])loys  the  vessel  in 
another  enterprise,  as  where  the  cargo  might  have  been  forwarded 

**  Teasdale  v.   Charleston  Ins.  Co.  port    of   destination    in   safety,   and 

2  Brpv.  (S.  C.)  IflO,  .■?  Am.  Dee.  705.  sold.     An  abaiulonnient  was  made  to 

^'  Propeller  Mohawk,  8  Wall.    (75  the  insurers  on  cargo  who  recovered 

U.  8.)    l.').'],  10  L.  ed.  40().     But  see  the  proceeds  of  the  sale:  Ilubbell  v. 

Atlantic   Ins.   Co.   v.   Bird,  2   Bosw.  Great  Western  Ins.  Co.  74  N.  Y.  246; 

(N.  Y.)  195;  Hubbell  v.  Great  West-  Ilerhet  v.  Hallett.  3  Johns.  Cas.   (N. 

em  Ins.  Co.  74  N.  Y.  24r).  Y.)   !»:i 

^*  Allen  v.  Mercantile  Mutual  Ins.        ^^  Clark    v.    Massachusetts   Fire   & 

Co.  44  N.  Y.  437,  4  Am.  Kep.  700;  Marine  Ins.  Co.  2  Pick.    (19  Mass.) 

Lawrence  v.   New   Bedford   Ins.   Co.  104,  13  Am.  Dec.  400;  Allen  v.  iMer- 

2  Story  (U.  S.  C.  C.)  471,  Fed.  Cas.  cantile    Mutual    Ins.    Co.    44    N.    Y. 

No.  8,140;  Bryant  v.  Commonweallh  437,  4  Am.  Rep.  700,  rev'f?  46  Barb. 

Ins.  Co.  6  Pick.  (23  Mass.)  1.31.  (i}2;    Sallus    v.    Ocean    Ins.    Co.    14 

^*  In  this  case  the  ship  went  ashore  .Johns.  (N.  Y.)  138;  Griswold  v.  New 

and   became  a  total    loss,  and   about  York  Ins.  Co.  1  .Toluis.  (N.  Y.)  205; 

two-thirds    of   the    cargo   was   taken  Icl.  3  Johns.  (N.  Y.)  321,  3  Am.  Dec. 

out,    transshipped,    delivered    at    the  490. 
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aud  freight  oaniod.  l>iit  llio  ^hipowiicrs,  tn-  the  master  acting  in 
tlicir  behalf,  iinjustifuiltly  soil  the  cargo  while  it  remains  in  specie, 
they  liave  no  i-laim  against  the  cargo  owners  by  way  of  lien,  set- 
off, or  otherwise  for  the  {)aynient  of  freight  on  the  cargo  sold,  and 
in  snch  cases  no  freight  is  dne."  So  the  shipowner  has  a  right 
to  insist  npon  carrying'  the  cargo  and  earning  fnll  freight  where 
the  vessel,  althongh  gronnded  and  leaky,  is  still  in  safety,  and 
can  be  repaired  at  a  small  expense  in  a  short  time."  In  case  the 
ship  is  so  damaged  as  to  be  reparaV)le,  the  right  of  the  master  to 
retain  the  goods  for  rei)airs  to  the  ship  cannot  extend,  however, 
beyond  a  reasonable  time,  having  in  view  all  the  facts  and  circum- 
stances of  the  case,  snch  as  place,  time,  the  nature  of  the  disaster, 
and  the  character  and  condition  of  the  cargo;  and  in  cases  of  for- 
warding the  goods  by  another  va-sel  much  the  same  circumstances 
govern,  including  also  the  availability  of  another  vessel  at  the  j)ort 
of  disaster  or  a  port  immediately  contiguous  thereto,  or  at  a  port 
within,  reasonable  time  and  distance,  and  the  trouble  and  cost  of 
])rocuring  tiie  same,  and  the  expense  of  forwarding  the  cargo  with- 
in reasonable  limitations;  This  rule  is  subject  to  the  right  of  the 
shipper  to  pay  full  freight. ^^  If  the  vessel  is  capable  of  taking 
home  the  cargo,  the  master  must  act  as  a  prudent  uninsured  owner 
would  have  acted.^°  Where  the  insured  was  consignee,  master, 
and  joint  owner,  and  there  was  a  sale  at  a  port  of  necessity,  it  was 
held  that  freight  pro  rata  was  earned,  and  that  there  was  a  recep- 
tion by  the  cargo  owner,  and  so  only  a  [lartial  loss  of  freight.^ 

"Lord    V.    Neptune    Ins.    Co.    10  bian   Ins.   Co.   9   Johns.    (N.   Y.)    9, 

Oray     (76    ]\Iass.)     109.      See    also  20;   Searle  v.   Seovill,  4  Johns.   Ch. 

Marks  v.  Louisiana  State  Marine  &  (N.  Y.)  218,  per  Kent,  C.J.;  Saltus 

Fire  Ins.  Co.  3  Rob.    (La.)   454.  v.  Ocean  Ins.  Co.  12  Johns.  (N.  Y.) 

^8  In   this  case   the  insured   al)an-  107,  7  Am.  Dee.  290,  per  Ycates.  J. ; 

doned,  but  there  was  no  express  ac-  Treadwell  v.  Union  Ins.  Co.  6  Cow. 

ceptance,  and  it  was  held  not  a  case  (N.  Y. )  270,  276;  Herbert  v.  Hallett, 

for  abandonment:    Griswold  v.   New  :i  John.s.- Cas.   (N.  Y.)    93;  Schietl'e- 

York  Ins.  Co.  1  Johns.  (N.  Y.)  205,  lin  v.  New  York  Ins.   Co.  9  Johns, 

s.  c.  3  Johns.   (N.  Y.)    321,  3  Am.  (N.  Y.)  21. 

Dec.  490.  Enr/land. — Philpott    v.    Swan,    11 

.19  United  SMe.^.—B.Mgs  v.  Ausrus-  Com.  B.  (N.  S.)  270,  30  L.  J.  C.  P. 

ta  Insurance  &  Banking:  Co.  7  How.  358,   7  Jur.    (N.    S.)    1291,  5   L.   T. 

1 48  U.  S.)  595,  12  L.  ed.  834;  Jor-  183;   Wilson  v.   Roval  E:;ch.  Assur. 

dan  V.  Warren  Ins.  Co.  1  Story  (U.  Co.  2  Camp.  023,  626,  12  K.  K.  760, 

S.  C.  C.)   342,  Fed.  Cas.  No.  7,524,  per  Lord    KUenlxxou.sli.     See  Lock- 

per  Story,  J.  wood  v.  Athnitie  Mutual  Ins.  Co.  47 

yiasaachiisetts. — McGaAv   v.    Ocean  Mo.  50. 

Ins.    Co.   23   Pick.    (40   Mass.)    405;  20  (^.^een  v.  Roval  Exeh.  Assur.  Co. 

(lark  V.  Massachusetts  Fire  &  Ma-  0  Taunt.  68,  1  Marsh.  447,  16  R.  R. 

line  Ins.  Co.  2  Pick.  (19  Mass.)  104,  571. 

13  Am.  Dec.  400.  ^  Williams  v.  Smith,  2  Caines  (N. 

yew   York. — Bradhurst   v.   Coluni-  Y. )   13. 
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So  in  a  Maryland  case  it  is  decided  that  if  a  vessel  puts  into  a  |)ort 
of  distress  and  cannot  be  repaired  so  as  to  be  capable  of  completing 
the  voyage,  and  the  shipj^er  demands  and  the  owner  delivers  the 
goods  at  such  intermediate  port,  it  is  a  case  of  freight  pro  rata 
earned,  and  the  underwriters  will  be  liable  for  a  partial  loss  only, 
for  if  a  vessel  puts  into  a  port  of  distress  and  is  capable  of  being 
repaired  so  as  to  c-omplete  the  voyage,  the  shipper  has  no  right  to 
intervene  and  demand  the  goods  at  such  intermediate  port  without 
paying  the  full  freight  for  the  voyage.  But  the  shipper  may  take 
the  goods  at  an  intermediate  port  and  the  shipowner  may  deliver 
rather  than  forward.  This  ca^e  is  that  of  pro  rata  freight  earned 
and  a  partial  loss.  It  would  seem,  however,  that  there  must  be  a 
beneficial  service  rendered  by  the  ship  to  the  cargo.^  If  the  master 
is  prevented  by  the  shipper's  refusal  from  forwarding  the  goods, 
full  freight  is  then  earned.^  Where  the  expense  of  sending  on 
the  cargo  by  another  vessel  will  exceed  fifty  per  cent  of  the  freight, 
tlie  assured  may  altandon  as  for  a  technical  total  loss  of  the  freight, 
but  otherwise  where  a  proportionate  part  of  the  cargo  on  which 
the  freight  is  to  accrue  and  which  may  be  forwarded  exceeds  fifty 
per  cent.*  If  the  ship  is  driven  back  to  the  port  of  departure  and 
there  abandoned  as  for  a  total  loss,  no  freight  pro  rata  itineris  being 
earned,  though  the  goods  are  accepted  by  the  shipper,  the  loss  on 
freight  is  absolute,  and  the  master  is  not  bound  to  procure  another 
\essel  and  proceed  with  the  goods  to  warrant  a  recovery  on  the 
freight  policy.*  And  it  is  also  declared  that  if  the  injury  is  such 
as  to  justify  the  exercise  of  the  right  for  abandonment  as  for  a 
technical  total  loss  of  the  vessel,  a  loss  of  freight  is  involved,  for 
she  is  no  longer  in  a  position  to  earn  freight,  and  the  ship[)er  can- 
not require  the  shipowner  to  rei)air  the  vessel  for  the  purpose  of 
forwarding  the  cargo,  and  that  he  can  only  be  required  to  send  it 
on  if  another  vessel  can  be  ])rocured;  that«if  the  ship  is  totally  lost 
or  rightfully  ainuidoiiod  before  the  voyage  is  completed  sbe  cannot 
earn  full  freight.^ 

§  2923.  Freight  earned. — W'iicther  freight  is  the  price  p;iid  Im- 
the  hire  of  a  -hip  iiiidcr  a  charter-party  or  that  paid  for  tlic  cai- 

^  Mcn-liant-^'     Miiliial     Ins.    Co.    v.  *  Anu'iican    iii.s.    Q».    v.    CciiU'r.   4 

Hutk-r,  20  .M<1.  -II  ;   McCaw  v.  (Jceaii  Wond.    (N.    Y. )    45.    per    Walwortli. 

Ins.    (.'.).    2:^    l'i<-k.    (40    Mass.)    405.  Cli.;    McC.iiw    v.    Ocean    Jiis.    ("o.   2:^ 

I'.ut    sec   Field    V.    Cili/cHs'    Im<.    Cn.  I'ick.    (40  .Mass.)   405. 

11   Mil.  no.  ^  Center   v.    American    Ins.    Co.    7 

3  See   .luniaii    v.    Waireii    bis.    ('•».  Cc.w.   (N.  Y.)  504. 

1  Sli.iy  (I  .  S.  C.  C.)  :J42,  Fed,  Cas.  ^  AnierieaTi    Ins.    Co.    v.    (,'enter,   4 

Xn.   7.524;    Hiadhui-sl    v.    C(ihinil)ian  Wend.    (N.    Y.)    45.   per    \Vahvorlli, 

Ins.  Co.  *.i  .Tolins.   (.\.  Y. )  0,  17.  ]><'i-  Cli.;  'I'hwinp:  v.  Wasliin^tou  Ins.  Co. 

Kent.  (•'.  .1.:    Ilnnler  v.    PrinHcp.    Id  10  (hay  (7UMass.)  443. 
Kast.   :Mh,    1    .Marsh.   :i-2A,    10    K'.    ir. 
328. 
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viiiuio  of  ti'Ofnls  in  llio  shij).  llu>  iiiswiniicc  on  frcieiht  intends  an 
intlonuiity  it"  Ihe  froii2;lit  wliicli  cinild  Imxc  Ihhmi  earned  is  pre- 
vented from  bein*:;  earned  li\'  the  inteiNtMiliim  of  a  |ieril  insured 
against.  It  is  tliis  inelioalc^  riulil  lo  iVeiulil  wliieli  eonslilutes  an  in- 
surable interest  and  wliieli  in\(il\e.>  the  lUlaelunent  of  the  risk.' 
So  if  the  vessel  is  seasonably  ready  to  |)i'()S(rnle  her  voya.t2;e,  an<] 
freight  nii.ght  have  been  earned,  the  insurers  on  fi'eight  are  dis- 
ehariied,  although  a  large  portion  of  the  eargo  has  been  necessarily 
jettisoned  and  most  of  that  discharged  at  the  i)ort  of  distress  is  sea 
damaged,  ])utrid.  and  not  (it  for  transportation,  and  requires  great 
care  to  preserve  it,  and  is  sold.^  And  insurers  on  tlu^  freight  of  a 
ship  for  a  voyage  are  not  liable  for  a  total  loss  where  there  has  been 
no  total  loss  of  the  ship  and  the  goods  could  have  arrived  in  specie 
at  the  port  of  destination,  although  tlu^  ship  has  been  obliged  by 
a  peril  insured  against  to  put  back  to  Iut  port  of  departure,  and 
the  goods  after  being  damaged  l^y  that  peril  to  the  extent  of  more 
than  half  their  value,  or  to  the  extent  of  the  goods  yielding  more 
than  half  the  freight,  have  been  sold  there  according  to  the  inter- 
ests of  all  parties  except  the  insurers  on  freight.  The  sale  of  the 
cargo  in  its  damaged  condition  was  for  the  interest  of  the  owners 
of  the  vessel  and  cargo,  and  owing  to  the  fact  that  freight  had  arisen 
the  ship  obtained  a  higher  rate  of  freight  on  the  new  voyage  than 
she  would  have  earned  on  the  old.  The  owners  of  the  cargo  had 
declined  to  demand  it  or  to  cause  it  to  be  dried,  or  to  require  the 
shipowner  to  proceed,  and  the  court  declared  that  the  freight  was 
lost  not  by  any  ])eril  within  the  policy,  but  by  the  voluntary  prefer- 
ence to  al)andon  the  cargo  and  employ  the  vessel  in  another  enter- 
prise, and  that  the  insurers  on  freight  were  not  liable  where  freight 
is  earned.^  So  although  the  ship  is  abandoned,  yet  if  the  cargo  is 
carried  to  its  destination  or  is  forwarded  by  the  master,  there  is  no 
loss   on    freight,^*'    anel    notwithstanding    that    goods    are    a   total 

'See  McGaw  v.  Ocean  Ins.  Co.  23  the  "vessel  lias  l)een  disabled  at  sea, 

Pick.   (40  Mass.)   409,  per  Shaw,  C.  but  there  is  not  a  constructive  total 

J.;  Scottish  Marine  Ins.  Co.  v.  Tur-  loss,  and  the  cargo  has  been  actually 

iier,   4   H.    L.    Cas.    312n ;    20    Vmg.  delivered,  there  is  no  liability  on  the 

L.   &  Eq.  24,  4  II.  L.   Cas.  312,  17  part  of  the  underwriter  lor  loss  of 

Jur.   631,   1  .W.    R.   527;    Everth   v.  freight:    Fiedler  v.    New   York   Ins. 

Smith,  2   Maule  &   S.   278,  5  M.   &  Co.  (i  Ducr  (N.  Y.)   282;  Kosetto  v. 

S.  n,  1.5  K.   H.  24(i.  Gurnev,   11    Com.    B.   17(i,   20    L.   J. 

SSaltus     V.     Ocean     Ins.     Co.     14  C.    P.   257,   15   .Jur.    1177,   17   L.   T. 

Johns.  (N.  Y.)  138;  Griswold  v.  New  (0.  S.)   242,  87  K.  K.  62<J;  Shipton 

York  Ins.  Co.  1  Johns.  (N.  Y.)  205,  v.   Thornton,  9  Ad.   &   E.   314,  8  L. 

s.   c.   3   Johns.    (N.   Y.)    321,  3  Am.  J.  (^  B.  73,  1  P.  &  D.  210,  48  R.  K. 

Dec.  490.  517.    Compare  Kot)ert  S.  Besnard  Co. 

9  Lord  V.  Neptune  Ins.  Co.  10  Gray  Ltd.   v.   Murton,   101   L.   T.   285,   14 

(70  Mass.)    109.  Com.  Cas.  207,  53  S.  J.  717,  11  Asp. 

^°  As  in  a  case  of  policy  on  freight,  M.  C.  299. — Pickford,  J. 
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loss  to  the  shipper  a.s  goods  of  any  vahie  for  any  available  purpose 
to  him.  and  the  vesssel  is  not  so  injured  as  to  be  incapable  of  per- 
forminsj;  her  voyage,  and  the  cargo  remains  capable  of  delivery  at 
the  port  of  destination,  or  the  goods  arrive  and  are  delivered  and 
exist  physically  in  specie  as  goods  of  that  particular  character  or 
kind  which  were  shi[)ped,  the  freight,  in  case  of  delivery,  is  due, 
and  there  is  no  total  loss  of  freight. ^^  But  if  there  is  a  total  destruc- 
tion in  .specie  of  the  cargo,  the  underwriters  are  liable  for  a  total 
loss  on  freight. ^2  j^  j^;  },e](]  however,  in  Massachusetts  that  where 
there  is  a  policy  upon  ship  and  freight  valued  separately,  but  in- 
sured by  the  same  company,  if  there  is  a  constructive  total  loss  of 
the  vessel  and  she  is  abandoned,  the  freight  may  be  abandoned, 
although  the  vessel  is  afterward  repaired  and  proceeds  on  the 
voyage  and  earns  all  the  freight,  and  tha-t  if  there  is  a  constructive 
total  loss  of  the  vessel  freight  insured  may  be  recovered. ^^  It  is 
decided  in  a  Missouri  case  that  after  a  vessel  is  disabled  by  a  peril 
insured  against  and  under  circumstances  evidencing  a  total  loss, 
the  freight  earned  in  respect  to  the  cargo  does  not  affect  the  right 
of  action  under  the  i)olicy  except  as  to  adjustment  of  its  amount.^* 
The  contract  of  insurance  on  freight  is  that  the  perils  insured 
against  shall  not  prevent  the  ship  earning  full  freight  for  tlio 
assured  in  that  voyage. ^^ 

Under  an  English  decision  the  fact  that  freight  is  earned  suhso- 
qucnt  to  the  commencement  of  an  action  to  recover  as  for  a  construc- 
tive total  loss  does  not  preclude  recovery  where  notice  of  abandon- 
ment on  the  ground  that  there  had  been  a  constructive  total  loss 
i)f  freight  ha(l  been  justifiably  given  but  acceptance  refused. ^^* 

§  2924.  Claim  for  pro  rata  freight, — If  the  circumstances  arc 
such  as  to  entitle  the  master  to  insist  upon  his  right  to  forward  the 
goods,  and  ho  is  willing  and  ready  to  forward  them  to  their  port 
of  destination,  or  if  there  has  been  a  beneficial  service  rendered  by 

"  Hugg  V.  Augusta  In.s.  &  P.ank-  11,820.  Soe  also  Parsons  v.  Maim- 
ing Co.  7  How.  (48  U.  S.)  595,  12  factuiers'  Ins.  Co.  16  Gray  (82 
L.  ed.  834;    I'arson.s  v.   .Mannt'aclni-  Mass.)  4fi.3. 

ers'  Ins.  Co.  10  Gray  (82  Mass.)  40.3.  ^3  (;„oli(lge  v.  Gloucester  Ins.  Co. 
Examine  as  to  ".specie:"  Skinner  v.  15  Mass.  341.  See  Kogers  v.  Nasli- 
Wcsfcrn  Marine  &  Fire  Ins.  Co.  19  ville  Ins.  Co.  9  La.  Ann.  537. 
La.  273;  Williams  v.  Kennelx-c  Mu-  i*  Willanl  v.  :Manui'a<'turers'  Ins. 
tual  Ins.  Co.  31  Me.  455;  Williams  Co.  24  Mo.  5(n. 
V.  Cole,  16  Me.  207;  Tudor  v.  New  ^*  Hugg  v.  Augusta  Ins.  &  Bank- 
England  Ins.  Co.  12  Cush.  (66  ing  Co.  7  How.  (48  U.  S.)  595,  12 
Mass.)    554;   Depcvsfcr  v.   Sun   Mu-  L.  e<l.  834. 

tual  Co.  19  N.  Y.  272,  17  Hail).   (X.  ^^a  k>„i„.,.(    s.   Hcsnard  Co.   Ltd.   v. 

Y  )    306,  75  Am.  Dec.  'X'A.  Afurton,  101  L.  T.  285,  14  Com.  Cas. 

12  Hidvard   v.   Phillips.   4    lilatclif.  267.  53  S.  J.  717,  11  Asp.  M.  C.  299. 

(U.    S.    C.    C.)    443,   Fed.    Cas.   No.  — I'ickford,  J. 
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llif  sliip  to  the  caruo,  aiul  (ho  ovvnor,  consignee,  or  ^;hippor's  agent 
Nolnnlarily  and  nnoonditionally  accepts  the  goods  at  the  inter- 
inethate  port,  the  shipowner  or  liis  agent  choosing  to  deliver  them, 
tlie  law  rai>cs  a  2»roniise  lo  pay  freight  pro  rata  itineris.  But  the 
at-ccp(ance  must  be  vohndary  and  unconditional.  'Vho  duty  to 
carry  on  cargo,  and  the  duty  of  the  master  to  sell  are  also  questions 
t»f  import.uice  under  such  claim. ^°     Other  questions  are,  liowever, 


^*  United  iStates. — Propellor  Mo- 
hawk, 8  WaU.  (7;-)  U.  S.)  15^5,  l!) 
L.  cd.  4t)t)  (insurers  lialdc  for  t'reiijlit 
pro  rata  itiin-ns  on  goods  tlicy  accept 
ou  abandonment  at  interuiediate 
port);  C'aze  v.  Baltimore  Jn.s.  Co. 
7  Cranch  (11  U.  S.)  .3.")8,  ^^  L.  ed. 
370  (freight  pro  ratn  itineris  is  not 
■due  unle.>is  tlie  owner  of  ttie  cargo 
voluntarily  agrees  to  receive  it  at  a 
place  iiliort  of  its  ultimate  destina- 
tion); Hurtin  v.  PlKcnix  Ins.  Co.  1 
Wash.  (U.  S.  C.  C.)  530,  Fed.  Gas. 
No.  li,942  (no  freight  can  be  de- 
manded where  cargo  not  cai'ried  to 
destination.  If  voliiHiurilji  accepted 
iit  any  otlier  jiort  Ijy  owner  or  his 
sujKT-eargo  freight  pro  rata  itineris 
is  due.  But  if  it  is  received  by  com- 
pulsion, and  tlie  super  cargo  or  cap- 
tain is  acting  lor  the  best,  for  the 
benetit  of  all  concerned,  witli  a  view 
lo  preserve  it  for  tiie  person  entitled 
to  receive  tlie  pi'occeds,  no  freight 
is  earned. —  ^\'ashington,  J.);  The 
Velona,  1  Ware  (U.  S.  C.  C.)  130. 
Fed.  Cas.  No.  lti,M12  (same  decision 
as  above,  Hurt  in, case). 

Mar)/hr)i(l. —  Merchants'  Ins.  Co.  v. 
Butler,  20  Md.  41;  M'tJaw  v.  Ocean 
Ins.  Co.  23  Pick.  (40  Mass.)  40.5 
(there  may  be  a  freight  pro  rata 
itineris,  in  case  the  vessel,  after  car- 
rying the  cargo  a  part  of  the  dis- 
tance, has  done  a  beneficial  part  of 
the  service,  and  the  owner  of  the 
goods  consents  to  receive  his  ]irop- 
erty  at  a  place  short  of  the  des- 
tined port. — Shaw,  C.  .1.) 

Xew  YorA:.— McKibbin  v.  Peck,  30 
X.  Y.  2G2:  Marine  Ins.  Co.  v.  United 
Ins.  Co.  9  Johns.  (X.  Y.)  180;  Gris- 
wold  v.  New  York  Ins.  Co.  3  Johns. 
(X.  Y.)   321,  3  Am.  Dec.  400,  s.  c. 


1  Johns.  (N.  Y.)  205;  Williams  v. 
Smith,  2  Caines  (N.  Y.)  13;  Atlantic 
ins.  Co.  V.  Bird,  2  Bosw.  (N.  Y.)  105. 

I'l'ntiaijlvatna. — Arnirovd  v.  Union 
Ins.  Co.'  3  Binn.  (Pa.)*  437;  Gray 
v.   Wain,  2   Serg.   &   R.    (Pa.)    220. 

EtKjhnid. — VlierV)oon  v.  Chapman, 
13  Mces.  &  W.  230,  238,  13  L.  .). 
Ex.  384,  8  Jur.  811,  07  K.  II.  582 
(sale  by  master:  no  freight  due 
either  for  whole  cargo  or  pro  rata 
itineris.  "To  justify  a  claim  for  pro 
rata  freight  tliere  must  be  a  volun- 
tary acceptance  of  tiie  goods  at  an 
intermediate  port,  in  such  a  mode 
as  to  raise  a  fair  inference  that  the 
further  carriage  of  the  goods  was 
intentionally  dispensed  with.'' — 
Parke,  B.)  ;  Hopper  v.  Burness,  L. 
R.  1  C.  P.  137,  142,  45  L.  J.  C.  P. 
377,  34  L.  T.  528,  24  W.  R.  (il2,  3 
Asp.  M.  C.  149  (shipowner  held  not 
entitled  to  claim  from  charterer 
freight  pro  rata  on  cargo  sold  at 
intermediate  port;  unless  agreement 
for  deliverv  at  sucli  port,  etc. —  Brett, 
J.);  Acatos  v.  Burns,  L.  R.  3  Ex. 
D.  282,  47  L.  J.  Ex.  50(),  20  W.  R. 
024,  24  Eng.  Rul.  Cas.  306  ("as  to 
claim  of  freight  pro  rata,  there  can 
be  no  claim  for  such  a  thing  unlc  ; 
the  original  voyage  is  given  uj)  by 
the  consent  of  both  parties,  and  there 
is  an  acceptatnce  of  the  goods  at  an 
intermediate  port."  Rule  applied 
here.— Bramwell,  L.J.)  ;  St.  Enoch 
Shijjping  Co.  v.  Phosphate  Mining 
Co.  21  Com.  Cas.  192  (not  entitled 
to  freight  pro  7'ata  itineris  where  no 
agreement  by  defendants  to  accept 
delivery  at  intermediate  port  instead 
of  at  port  of  destination,  or  to  sul)- 
stitute  a  new  voyage  for  the  ono 
specihed  in  bill  of  lading.  In  ab- 
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involved  in  the  consideration  of  this  point,  which  will  be  apparent 
from  the  eases  under  this  section,  as  well  also  as  from  decisions 
cited  under  the  last  note. 

§  2925.  Freight  earned:  goods  transshipped:  new  or  substituted 
voyage. — If  a  vessel  is  chartered  under  a  time  policy  and  is  obli- 
gated by  reason  of  a  peril  insured  against  to  put  back,  and  an 
abandonment  is  made  and  accepted,  but  the  charter  is  completed 
by  hiring  another  vessel,  and  freigiit  is  earned  and  received  at  the 
]jort  of  destination  as  provided  by  the  tenns  of  the  charter  party, 
tlie  master  acts  in  such  case  as  tlie  agent  of  the  shipowner  in  com- 
pleting the  contract  and  earning  freight,  and  the  abandonees  of 
tlie  ship  are  not  entitled  to  any  part  of  the  freight  earned  unless 
they  can  ]^rove  the  master's  acts  to  have  been  done  a.s  their  agent. ^' 
And  the  charterer  may,  under  justiliable  circumstances,  determine 
the  charter  party  and  hire  another  vessel  and  abandon,  and  recover 
as  lor  a  total  loss  of  Ireiglit."  if  a  voyage  is  broken  up,  and  there 
is  a  loss  of  more  than  half  on  the  freight  insured,  there  may  be  an 
abandonment  as  for  a  constructive  total  loss.  This  right  is  not 
imi)aired  by  the  safe  arrival  of  the  merchandise  at  the  port  of 
<lestination  on  another  vessel  on  which  it  has  been  reshipped.^^ 
So  where  owing  to  damage  by  sea  perils  the  .><hip.  puts  back  and 
another  voyage  is  substituted  in  which  freight  is  earned,  such 
freight  cannot  be  considered  as  salvage  to  the  underwriters  on 
freight,  for  they  cannot  recompense  themselves  for  losses  sustained 
on  an  insured  and  terminated  voyage  out  of  freight  earned,  on  a 
new  and  different  vovage  which  they  Jiave  not  insured.    And  there 


seiioe  of  sucli  agreement  loss  lay 
where  it  fell.  J m possible  to  deliver 
'looils  at  i)ort  of  destination  and 
perform  contract  because  war  broke 
out  between  Great  Britain  and  Oer- 
inany). 

See  Hup":  v.  Auj^usta  Ins.  &  Bank- 
ing Co.  7  How.  (48  U.  S.)  SD.'j,  12 
L.  ed.  8.34  (duty  to  carry  on  «-argo 
.md  dutv  of  master  to  sell);  Weston 
V.  Minot  (U.  S.  C.  C.)  3  Wood  cV  U. 
V.H\,  Fed.  Cas.  No.  17,4.5:5  ( f  reijrlit 
contracted  for  in  gross  for  voyage 
out  an<l  it  cannot  be  apportioned 
unless,  etc.)  ;  The  Ship  Nathaniel 
Hooper,  3  Sumn.  (U.  S.  C.  C.)  542, 
Fed.  Cas.  No.  10,0.32  (when  lidl 
freight  due;  when  pro  rata  freight 
due;  .salvage  case);  Allen  v.  Com- 
mercial Ins.  Co.  44  N.  Y.  437, 
4  Am.  Hep.  700;  Saltus  v.  Ocean 
Jns.  Co.  14  Johns.  (N.  Y.)  138.     See 
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Phillips  on  Marine  In.s.  (3d  ed.) 
340  et  seq.,  sees.  A34-36.  Ejamiiic 
2  Arnould  on  ^Marine  Ins.  (Perkins' 
ed.  1850)  10.52.  •104!».  *1140;  Id. 
(Maclachlan's  ed.  1887)  357,  358; 
Id.  (Uth  ed.  Hart  &  Simev).sec.  20U, 
p.  278. 

"  Hickie  v.  Kodoeanachi,  4  Hurl. 
&  N.  455,  28  L.  J.  E.\.  273,  5  Jur.  (N. 
S.)  550,  7  W.  R.  545.  So  far  as 
Stewart  v.  Greenock  Marine  Ins.  Co. 
2  H.  L.  Cas.  1.5!),  1  Mac.|.  II.  L.  328. 
Ml  H.  n.  !)1,  eonilicts.  held  mere  dicta. 

^8. Jackson  v.  Union  Marine  Ins. 
Co.  L.  R.  8  C.  P.  572,  44  L.  J. 
C.  P.  27,  L.  R.  10  C.  P.  125,  31 
L.  T.  780,  23  W.  H.  KiO,  2  Asj).  :\I. 
C.  435,  0  Kng.  Kul.  C.us.  (i.50.  Hut 
see  Henderson  v.  Ship  Maid  of  Or- 
leans.  12    La.    Ann.    352. 

^^  Rogers  V.  Nashvilh;  Mutual  Ma- 
nue  &  Fire  Ins.  Co.  U  La.  Ann.  537. 
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may  K^  a  rocovorv  in  .siuli  ( aso  for  IVcIliIiI  for  such  of  llio  n'oods 
ns  are  pliysic-ally  lost.^°  In  New  \o\k  a  policy  was  made  on  frei.i;lil 
from  ]\ii»a  to  New  York.  The  hulk  of  I  he  cari;()  eonsisled  of  hemi), 
and  the  residue  of  nianulacluriMl  i;oods  and  iron.  The  ves.sel  sprnnfi; 
a  leak  and  })ut  into  Kinsale  in  (hslress,  where,  after  a  survey,  slie 
was  found  intai)ahle  of  prosecutini;  lier  voyaiije  unless  repaired  at 
jtu  expense  equal  to  her  value,  and  the  master,  with  the  advice  of 
merchants  and  others  at  Kinsale,  .-^old  the  hemp  there  and  shi))i)ed 
the  residue  of  carjio  in  another  vessel  to  New  York,  which,  how- 
ever, was  not  eai)al)le  of  taking'  more  tlian  one-third  of  the  hemp, 
as  tliere  was  no  nnu-hincry  to  pack  and  stow  it  in  the  Russian  mode. 
It  was  held  that  the  insured  were  entitled  to  recover  for  a  total  loss 
of  the  freij^ht,  it  not  appearing  that  the  goods  reshipped  had 
reached  New  Y'ork,  or  tliat  any  freight  had  been  earned.^  ]f  a 
vessel  sails  on  her  voyage  and  is  driven  ashore  bj'^  stress  of  weather  a 
short  distance  from  her  port  of  dci)arture,  where  tlie  cargo  is  taken 
out  and  returned  to  said  ]>ort,  and  the  vessel  itself  is  brought  back 
and  repaired,  there  is  no  such  damage  as  justifies  giving  up  the 
voyage  and  substituting  a  difll'erent  one,  and  the  insurer  on  freight 
is  not  liable.^  If  the  original  cargo  he  lost^  another  cargo  may  be 
carried  and  freight  earned  on  tlu^  same  voyage,  or  the  balance  there- 
of. This  new  freight  will  in  such  cases  be  salvage  on  the  original 
ii-eight.^ 

§  2926.  Freight  earned:  part  of  cargo  reaching  abandonee  on 
cargo  equivalent  to  reaching  owner. — \\'here  the  shij)  went  ashore 
and  was  a  total  loss,  and  aiioul  two-thirds  of  the  cargo  wa.s  trans- 
shipped and  safely  delivered  at  the  port  of  destination,  wliere  it 
was  sold,  and  th§  proceeds  I'cceived  l)y  the  insurers,  abandonees  of 
the  cargo,  it  was  hold  that  if  ])art  of  the  cargo  reached  the  alian- 


20  United  States.— J oi\\an  v.  War-  v.  Smith,  2  Maule  &  S.  278,  5  M.  & 

ren  Ins.  Co.  1  Story   (U.  S.  C.  C.)  S.  (i,  15  H.  R.  246;  Mordy  v.  Jones, 

342,  Fed.  Cas.  No.  7,524.  4  Barn.  &  C.  394,  6  D.  &  Ky.  479, 

Maryland.    —    Charleston    Ins.    &  3  L.  J.   (0.  S.)   K.  B.  250,  28  W.  W. 

Trust   Co.   V.   Corner,  2   Gill    (Md.)  305.     And  see  Parsons  v.  Manufac- 

410.  turers'  Ins.  Co.  16  Gray  (82  Mass.) 

Massachusetts. — M'Gaw    v.    Ocean  403. 

Ins.  Co.  23  Pick.   (40  Mass.)  405.  ^  Saltus  v.  Ocean  Ins.  Co.  12  Johns. 

Kew  I'or/i-.— Whitney  v.  New  York  (N.  Y.)   107,  7  Am.  Dec.  290. 

Ins.  Co.  18  Johns.  (N.'Y.)  208;  Sal-  »  Herbert  v.  Haliett,  3  Johns.  Cas. 

tus  v.  Ocean  Ins.  Co.  14  Johns.   (N.  (N.  Y.)  93. 

Y.)  138;  Herbert  v.  Haliett,  3  Johns.  ^  (<,.^ej^  ^    Royal  PLxch.  Assur.  Co. 

Cas.    (N.  Y.)    93;   Griswold  v.  New  6  Taunt.  08,  1  Marsh.  447,  16  R.  R. 

York  Ins.  Co.  3  Johns.  (N.  Y.)  321.  571;   Puller  v.   Staniforth,   11   ]':ast, 

Jordan  v.  Warren  Ins.  Co.  1  Story,  232,  10  R.  R.  486;  Everth  v.  Smitli, 

342,  Fed.  Cas.  No.  7,524,  cites  Ander-  2  Maule  &  S.  278,  5  M.  &  S.  6,  15 

son  V.  Wallis,  2  Maule  &  S.  240,  3  R.   R.   246,  per  Lord  Ellenborough. 
Camp.  440,  14  R.   R.   642;   Everth 
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'ionee  on  cargo  thi.-  wa.'?  equivalent  to  reaching  the  owner,  so  far  as 
earning  freight  was  concerned.'* 

§  2927.  Freight  for  forwarding  less  than  original  freight. — If 
the  vessel  puts  into  a  i)ort  of  necessity  and  the  goods  are  forwarded 
for  less  than  the  original  freight  hy  another  vessel,  the  consignees 
are  obligated  nevertheless  to  the  extent  of  the  freight  under  the 
original  contract,  for  the  forwarding  is  deemed  to  be  in  furtherance 
of  the  said  contract,  and  the  delivery  takes  place  thereunder.  It 
is  not  of  the  essence  of  the  contract  that  the  cargo  should  be  covered 
V>y  the  particular  ship  mentioned,  for  the  party  may  change  the 
ship  by  necessity.^ 

§  2928.  Freight  for  forwarding  same  as  original  freight. — If 
by  reason  of  the  peril  insured  against  a  vessel  is  so  far  disabled  that 
-he  is  prevented  froin  completing  her  voyage  and  compelled  to 
reship  her  freight  at  the  same  rate  which  she  was  to  receive  under 
an  open  policy  insuring  her  freight  lists,  the  loss  is  total  and  the 
insurer  liable  therefor.®  If  the  shipper  consents  to  receive  the  goods 
at  a  port  to  which  the  vessel  ha.-^  been  put  back  or  at  an  intermediate 
port  of  necessity,  and  another  ship  can  be  obtained  to  send  on  I  be 
goods,  or  the  original  vessel  can  be  repaired  in  a  rea.sonable  time 
to  transmit  the  cargo  in  specie,  there  exists  an  implied  ])romise  to 
pay  freight  \}i(>  rata  itineris,  jirovided  there  has  been  a  benelicial 
service  rendered  cargo  by  the  ship,  but  there  is  none  if  the  cost  of 
transporting  the  goods  from  said  port  to  their  destination  equals 
the  stipulated  freight.'^  And  where  part  of  a  ship's  cargo  wa> 
destroyed  and  the  ship  was  injiu-ed,  and  the  master  retin-nod  to 
the  port  of  dejiarture  and  restored  the  sound  part  of  the  cargo  to 
the  shipper,  a.s  it  could  not  be  forwarded  at  a  lower  rate  of  freight, 
it  was  held  thai  the  insurer  of  the  freight  was  liable  for  the  loss  of 
freight  on  the  part  of  the  cargo  destroyed  alone. ^  It  is  held  in 
England  that  the  master  is  not  justified  in  .selling  the  goods, 
although  the  delay  and  the  expense  necessitated  in  forwarding 
them  involves  an  amount  equal  to  the  stipulated  original  freight, 
and  therefore  the  underwriters   are   not  liable   for  a   lf>.s<  of  the 

*Hubbell   V.    Great    Western    Ins.  I)ian  Ins.   Co.  9  .Jolins.    (N.  Y.)    17, 

Co.  74  N.  Y.  246.    See  §  2921,  "How  i)er  Kent,  C.J.,  as  to  last  clause  in 

far  freight  on  earfjo  u  charge,"  etc.  text. 

*  Kosetto  i".   (lunu'v,   11   Com.   H.  ®  Hhinks  v.   Ilibernia   Ins.    Co.   30 

17ti,  20  L.  J.  C.  P.  207,  15  Jur.  1177,  La.  Ann.  59!). 

17  L.  T,  (O.  S.)  242,  87  K.  H.  029;  "^Mnjaw  v.  Ocean  Ins.  Co.  2.'^  Tick. 

Shipton  V.  Th..rnton,  9  A.  &  15.  314,  (40   Mass.)    40.5. 

S  L.  J.  q.  H.  73,  1  P.  &  1).  210.  4S  «  M'(Jaw  v.  Orcan  Ins.  Co.  23  Pick. 

K.  K.  507.    See  Bradliurst  v.  Colum-  (40  Mass.)  405. 
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froiuht.'  Tn  aiudlioi-  (.;i>o  tlio  iiisuiaiu-i'  was  upon  fioitilit  valued. 
'The  \o>.«ol  .^-juun^'  a  leak  and  repairs  could  not  he  bad,  and  (he 
etiruo  was  transshipped  a(  al>ou(  ihc  same  rreij2;lit  the  ve-ssel  would 
have  earned  liad  tlu^  ori.ninal  vovaue  heen  completed.  There  was 
SI  construt-tixe  total  loss  of  the  vessel  and  an  ahandonnient;  there- 
fore it  wa.s  held  that  the  insurer  on  frei;j;hl  was  liahle  notwith- 
standing the  safe  delivery  of  the  <i.oods.  for  the  vessel  heini;-  wliolly 
lost  the  power  t<>  earn  f'ei<ih(  was  lost.^° 

§  2929.  Freight  for  forwarding  same  as  original  freight:  river 
risk. — If  the  freight  lost  is  insured  under  a  river  risk,  and  the  .same 
rate  of  freight  is  oomi>elled  to  he  paid  on  transshipment  as  tlial 
to  he  received  under  the  original  eontraet,  the  loss  of  freight 
will  be  total,  for  it  is  held  that  the  rule  under  which  the  master 
may  repair  the  ve.ssel  and  forward  the  goods  and  eiirn  freight  doe- 
.apply  with  the  same  force  to  ri\er  craft  as  to  vessels  navigating 
the  high  seas,  inasmuch  as  in  the  former  cases  the  voyages  are 
short,  and  .sbipjiers  have  a  right  to  expect  and  require  a  prompt 
forwarding  of  the  goods  to  their  destination,  and  that  their  goods 
.shall  not  be  detained  in  case  of  accident  to  await  lengthy  repairs. ^^ 
This  ruling,  however,  is  only  an  application  of  the  rule  that  the 
master  may  recpiire  a  reasonable  time  for  re]»airs,  a  rea.sonable  time 
in  river  risks  being  difierent  than  in  sea  risks  strictly  so  called. 

§  2930.  Freight  for  forwarding  in  excess  of  original  freight. — 
In  case  of  a  technical  total  loss  of  a  vessel  insured,  if  the  expense  of 
.-ending  on  the  cargo  by  another  vessel  will  exceed  fifty  per  cent  * 
of  the  freight  agreed  upon  by  the  chai-ter  party,  it  is  a  technical 
loss  of  the  freight  authorizing  an  abandonment,^^  So  it  is  held 
that  the  lo.ss  of  more  than  half  cargo  in  specie  by  ])erils  insured 
against  authorizes  the  insured  to  altandon  freight  and  claim  for 
total  loss  thereof.^^  It  was,  however,  declared  in  this  case  that  the, 
only  benefit  (»f  an  abandonment  under  such  circumstances  is  to 
throw  the  expense  and  risk  of  collection  and  other  incidental  ex- 
penses upon  the  underwriter,  and  to  enable  a.ssured  to  recover  the 
whole  amount  without  delay."     So  where  the  re])ai7-s  of  the  shi]» 

^  Moi'dv   V.    Jones,   4    Barn.    &    C.  La.    Ann.    599,    opinion    Fenner,   J.: 

394,  0  D.'&  Rv.  479,  3  L.  J.  (0.  S.)  Field   v.    Citizens'   Ins.    Co.    11   Mo. 

K.  H.  250.  128  K.  K.  305.  50;  Roe  v.  Crescent  Mutual  his.  Co. 

lOThwin^'  v.  Wasliington  Jns.   Co.  11  La.  Ann.  408. 

10  Gray  (70  Mass.)  443.    See  Board-  ^*  American    Ins.   Co.   v.   Center.  4 

man  v,  Boston  Marine  Ins.  Co.  140  AVend.    (N.    Y. )    45,    j)er   Walworth, 

Mass.  442,  16  N.   E.  20,  where  the  Ch. 

last  case  is  cited.    But  examine  Clark  ^^  American   Ins.   Co.  v.   Center,  4 

V.  Massachusetts  Fire  &  Marine  Ins.  Wend.    (N,  Y.)   45. 

Co.  2  Pick.   (19  Ma.ss.)   104,  13  Am.  ^*  Center  v.  American  Ins.  Co.  and 

Dee.  400.  American  Ins.  Co.  v.  Center,  4  Wend. 

"Blanks  v.  Hibemia  Ins.  Co.  36  (N.    Y.)    45,   7   Cow.    (N.   1^)    564, 
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exceeded  half  the  value  of  the  goods,  and  assured  accepted  an  aban- 
donment of  the  ship  but  refused  that  upon  the  freight,  it  was  held 
that  the  insurers  on  freight  valued  were  liable  for  the  whole  amount 
thereof,  even  though  the  ship  performed  her  voyage  and  delivered 
her  cargo  at  her  destination,  and  in  this  case  the  freight  was  over- 
valued.^* And  in  another  case  the  expense  of  forwarding  exceeded 
the  freight  originally  stipulated,  and  it  was  held  a  total  loss  of 
freight.  In  this  ca.se  the  risk  was  upon  a  river  voyage. ^^  It  will 
be  seen,  however,  from  an  examination  of  the  cases  that  this  quc- 
tion  is  somewhat  involved  with  that  of  the  right  of  the  master  to 
sell  or  to  forward  the  goods,  deliver  them,  complete  the  contract, 
and  earn  the  freight;  as  also  the  nature  of  the  contract  of  insurance 
on  freight  as  one  of  indemnity.  Thus,  it  is  held  that,  in  determin- 
ing whether  another  vessel  ought  to  be  procured  to  forward  the 
cargo,  regard  must  be  had  to  the  fact  whether  the  expense  or  freight 
to  be  paid  therefor  would  exceed  the  freight  which  would  have 
been  earned  had  the  voyage  been  completed.  If  so,  then  the  in- 
surer on  freight  would  have  no  right  to  require  the  master  to  pro- 
cure another  ship  to  send  it  on  to  the  port  of  destination.  So  also 
the  question  of  constructive  total  loss  of  the  vessel  and  abandon- 
ment therefor  is  involved."  In  another  case  where  the  vessel  was 
stranded  but  the  expense  of  forwarding  the  goods  saved  exceeded 
the  freight  thereon,  an  abandonment  as  for  a  total  loss  of  freight 
was  held  justilied.^^  So  if  such  expense  for  forwarding  the  cargo 
exceeds  the  value  of  the  goods  upon  aiTival,  there  would  be  a  total 
loss  of  freight  justifying  an  abandonment.^^  It  is  also  pertinent 
to  notice  in  connection  herewith  that  it  is  declared  that  the  con- 
tract with  the  imdcrwriters  on  freight  is  not  that  the  voyage  shall 
yield  a  profit  to  a.s<ined,  nor  that  the  freight  shall  not  exceed  that 
originally  stijmlalod  or  the  aggregate  gross  amount  payable  on 

per  Walworth,  Ch.     But  see  2  Par-  443.    See  Whitney  v.  New  York  Ins. 

sons  on  Marine  Lis.   (ed.  18(J8)   162.  Co.  18  Johns.   (N.  Y.)   208;  Callen- 

^*  Coolid^e  V.   Gloucester  Lis.   Co.  der  v.  Insurance  Co.  of  North  Anu'ii- 

15  Mass.  34L     See  Dunning  v.  Mer-  ca,    5    Binn.    (Pa.)    525;    Mount    v. 

••hanls'   Mutual   Marine   Ins.   Co.  57  Harrison,  4  Binp;.  388,  (i  L.  J.   (O. 

Me.    108;    Moss    v.    Sniilli,    0    Com.  S.)   C.  P.  6,  29  R.  R.  580;  1  Moore 

B.  94,  19  L.   .1.   C.   P.  225,  14  Jur.  &   P.   14;   Mordy  v.   Jones,  4    Barn. 

1(»03.  82  R.  R.  307.  &  C.  394,  6  I).  &  Rv.  479,  3  L.  J. 

>MVilIard  V.  ^nilcis'  &  Manufac-  (0.   S.)    K.   B.   250,  28   R.   R.   305. 

turers'    Ins.    Co.    24    >[().    5G1.      See  ^^  Robertson     v.     Atlantic     Mutn:il 

Lock  wood  v. 'Atlantic  >Lilual  Jus.  Co.  Ins.  Co.  5  Jones  &  S.   (N.  Y.)   412; 

47  Mo.  50.  Callcnder  v.  Insurance  Co.  ol"  Nortli 

"  Huf.'f,'  V.  Aujrusta  Ins.  &   Bank-  Anierica,  5  Binn.  (Pa.)  525. 

iufj  C...  7  How.   (48  U.  S.)   :)i»5.  12  »"  .\LchaeI  v.  Cil!esi)v,  20  L.  J.  C. 

L.  ed.  834;  Tanev  (C.  C.)  159,  Fed.  P.   300.  2   C.   &   B.    (N.   S.)    (527,  3 

Cas.  No.  (i,838;  thwing  v.  Washing-  Jur.   (N.  S.)   1219.     See  De  Cuadru 

ton    Ins.    Co.    10    Gray    (70   Mass.)  v.  Swann,  16  Com.  B.  (N.  S.)  772. 
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ilolivrry  (.»('  (ho  ^oods.'"  Wo  have  also  coiisidrriMl  uikUt  iiiior  sw- 
lions  tlio  riiiht  o['  {\\v  insuroil  (o  i'ih-umt  on  I'lciulit  where  rrei,t2;ht  i^ 
eariKHl  hel'ore  ahaii(loiiment  made.  or.  a>  in  Kni^land,  before  aeticiii 
brought,*  whieh  i)oint  is  also  invoKed  in  this  ((iie.^tion.  So  the 
expense  of  earning  fieiglit  where  the  goods  are  so  forwarded  is 
held  at  the  eharge  of  the  insnrer.-.  I  ml  ii  is  also  iield  that  there  is  a 
total  loss  of  freight.^  Again,  where  the  ship  has  been  so  far  dis- 
abled by  a  i)eril  insured  against  that  a  transshipment  is  neeessary, 
and  there  is  an  inereased  freight  for  so  forwanliug  in  another  ship, 
the  eargo  owner  is  liable  for  the  excess  over  the  originally  stii)ulated 
freight,  and  it  is  held,  although  there  is  a  question  concerning 
the  matter,  that  the  underwriter  on  cargo  is  liable  for  such  excess 
which  the  cargo  owner  has  been  compelled  to  pay.'  In  the  line 
with  the  argument  it  is  held  that  il  is  a  general  rule  that  if  the 
vessel  is  wholly  lost  hy  a  peril  insured  against,  the  power  to  earn 
freight  is  lost,  and  the  insurer  becomes  liable  under  his  contract, 
and  that  tlie  rule  is  the  same  where  there  lias  been  a  constructive 
total  loss  and  abandonment  of  the  vessel,  and  that  the  right  of  the 
owner  in  cases  of  constructive  total  loss  to  abandon  his  vessel  cannot 
be  restricted  or  taken  away  by  the  existence  of  policies  on  the  cargo 
and  freight,  and  therefore  the  insurer  of  freight  is  liable  when  the 
expense  of  transshipment  is  not  less  than  half  the  stipulatetl 
freight.'*     Ho  it  is  held  that  the  loss  of  more  than  half  the  cargo  in 

^oOgden  v.  General  Mutual  Ins.  Western  Ins.  Co.  74  N.  Y.  246;  Mum- 
Co.  2  Duer  (N.  Y.)  204,  215,  per  ford  v.  Connecticut  Ins.  Co.  5  John>^. 
Bosworth,  J.  (N.  Y.)  2(52;  Center  v.  American  Ins. 

1  See  §S  2917,  2918  herein.  Co.  4  AVend.  (N.  Y.)  45. 

2  American  Ins.  Co.  v.  Center,  4  England. — Mattliews  v.  Gibbs,  30 
AVend.  (N.  Y.)  s.  c.  7  Cow.  (N.  Y.)  L.  J.  Q.  B.  55,  7  Jur.  (N.  K.)  180, 
564,  per  Bosworth,  J.;  Kidston  v.  3  L.  T.  551,  9  W.  R.  200;  Shiplon 
Empire  Ins.  Co.  L.  R.  1  C.  P.  535,  v.  Tliornton,  9  Ad.  &  E.  314,  8  L.  .1. 
2  C.  P.  357,  536;  36  L.  J.  C.  P.  156,  Q.  B.  73,  1  P.  &  D.  216,  48  R.  R. 
12  Jur.  (N.  S.)  665,  16  L.  T.  119,  507;  Rosetto  v.  Gurney,  11  Com.  B. 
15  W.  R.  769,  14  Eng.  Hul.  Cas.  247,  176. 

atf'g  35  L.  J.  C.  P.  250,  repudiating  1    Pliillips   on    Ins.    (3d    ed. )    678, 

Bradhurst  v.  Commercial  Ins.  Co.  9  sec.  1138;  2  Aniould  on  Marine  Ins. 

.lohns.    (N.   Y.)    17,   per   Kent,   C.J.  (Perkins'  ed.  1850)   9()4,  *960;  2  Id. 

3Scarle  v.    Scoville,  4  Johns.    Ch.  (Madachlan's  e.l.  1887)  734;  Id.  (t)tli 

(X.  Y.)  218,  per  Kent,  C.J.  ed.   Hart  &  Simey )  sees.  207  et  seq.. 

See  also  the  following  cases:  pp.  279  et  .seq. 

United  States. — Hugg  v.   Augusta  *  Tliwing  v.    Washington   Ins.    C>>. 

Ins.  &  Banking  Co.  7  How.   (48  U.  10  Gray  (76  Mass.)  443.'  See  Board- 

S.)  595,  609,  12  L.  ed.  834.  man  v.  Boston  :\Iariiie  Ins.  Co.  14«i 

Massachusetts. — Dodge     v.     Union  Mass.   442,   1(5   N.    K.  26;   American 

Marine  Ins.  Co.  17  Mass.  471.  Ins.  Co.  v.  Center.  4  Wend.  (N.  Y.) 

New     York. — Hubbell     v.     Great  45,  per  Walwortli,  J. 
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specie  by  perils  insured  against  authorizes  insured  to  abandon 
t'rei.ulit  and  claim  for  total  loss  thereof.* 

§  293 L  Clause  not  to  abandon  vessel  except  loss  exceeds  one-half 
value  not  applicable  to  freight  claim  based  on  loss  of  cargo:  same, 
cargo. — If  a  policy  on  freight  stipulates  that  insured  shall  not 
aliandon,  where  the  vessel  remains  in  specie,  unless  the  amount 
which  insurer  would  be  liable  to  pay  after  the  usual  deductions 
diall  exceed  one-half  the  vessel's  value,  and  that  the  liighest  value 
insured  on  the  vessel  under  any  policy  shall  constitute  the  basis 
of  ascertaining  a  technical  total  loss  of  freight,  and  other  parts  of 
the  policy  regulate  the  claim  for  freight  upon  loss  of  specific  arti- 
cles of  the  cargo,  such  clause  applies  to  the  vessel  to  the  extent  that 
it  cannot  prevent  an  abandonment  as  for  a  total  loss  of  freight 
based  upon  a  technical  total  loss  of  the  cargo.^  And  where  the 
l>olicy  provides  that  insured  shall  not  have  the  riglit  to  abandon 
the  vessel  unless  the  amount  of  damage  merely  which  assured  shall 
Ije  liable  to  pay  under,  an  adjustment  as  for  a  j)aitial  loss  exceeds 
half  the  amount  insured,  such  clause  is 'not  api)lical)le  to  an  in- 
surance on  cargo,  but  api)lies  solely  to  the  ship.''^ 

§  2932.  Vessel  arriving:  obligation  of  consignee  to  obtain  per- 
mission to  land  cargo:  freight  earned. — If  an  oliiigjitioh  it-sis  upon 
the  consignee  to  obtain  |)crMiission  to  land  the  caigo.  which  has 
been  refused  the  master  at  the  j>ort  of  destination  by  the  authorities, 
and  a  tender  of  the  cargo,  to  be  paid  for  as  soon  a~  possible  after 
delivery,  is  made  the  consignee  who  is  on  board  the  vessel  and  to 
whom  the  cargo  is  by  agreement  to  be  delivered  on  j^ayment  of  a 
-pecilied  sum,  the  freight  is  earned  and  insurer  discharged,  al- 
though the  master  returns  with  the  cargo  to  the  i)ort  of  departure 
where  an  aljandonment  is  made  Init  refused,' 

§  2933.  Freight  paid  in  advance:  specie  and  returns  thereof: 
"cash  on  account  of  freight." — if  one-half  the  freight  on  a  char- 
tered ship  is  pre|)aid  and  one-half  the  cargo  is  lost  and  the  rest 
delivered,  the  freight  should  be  ap)died  pro  rata  on  that  delivered, 
mid  the  insurers  are  not  Iial)le  for  a  tot^il  loss  on  the  freight  on 
that  j>art  of  the  cargo  which  is  lost  but  only  (.ne-half  the  tVeiglit 
thereon.'  Where  the  insurance  was  on  specie  and  icturns  thereof, 
with   liberty   to  dcH-lare  and  value  therciifter,  and   the  vessel  was 

'  P,..ar(liMaii  v.   Boston   Marine  Jns.  ^'^-  ^  f^i'»>-    i^.  S.   C.  ('.)   220,   Fcl. 

Co.  14(i  Mass.  442,  Hi  N.  K.  20.     Sec  ^''^^-  ^'"-  11,54!). 

2  l'hillii)s  on  Lis.  (.'{d  cd.)   388,  341,  *  Mort,'an     v.  Insuiance     Co.     of 

sees.  1031,  1035.  ^Ji''^''    Anienea,  4    DalJ.    (4   U.    S.) 

"  iJoardman  v.  no.ston  Marine  Ins.        n  *ii-  i.  ■  ,    i     xc     •         r 

Co   40  Mass   44''    ION    K   'Hi  » Allison    v.    P.rislul     Marine     Ins. 

LO.  41)  .Mass.  44-,  10  i\.  ^.  -0.  ^,^^    ^3  j^     J    ^,    p    .jj^    ,j  1^    j^    ^    p 

'  l^'»)l)inson    V.    Coniinonwiaitli    Ins.    f,r,j)    |'j.vV  4-'  J^   j    ('    [>    ;j;j.j 
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chartered,  but  tlio  terms  were  not  couuiiuniraled  to  insurer,  and 
tlio  noods  for  the  return  voyage  were  purc-hascd  by  the  agent  of 
insured  by  whom  specie  was  sent,  it  was  held  that  the  advances  for 
account  of  the  vessel  were  not,  properly  si)eaking,  freight  and  were 
not  to  be  considered  a  part  of  the  value  of  the  merchandise  sliip]ied 
for  the  return  voyage.^"  If  the  master  is  justilied  in  a])andoning 
the  voyage  by  reason  of  damage  sustained  and  inability  to  make 
repairs,  except  at  an  unwarranted  expense  comi)ared  with  the  value 
of  the  vessel  and  the  freight  she  would  have  earned  on  said  voyage, 
and  the  freight  for  forwai'ding  exceeds  that  imder  tlie  original 
charter-party,  there  may  be  a  recinery  as  for  a  total  loss  on  freight 
jirepaid  under  a  policy  on  "cash  on  account  of  freight."  ^^  AVhere 
freight  prej)aid  is  insured,  the  insurer  cannot  avoid  liability  merely 
on  the  ground  that  it  ma\'  be  recovered  back  because  it  ha.s  been 

lost.l2 

§  2934.  Freight  valued:  carried  or  not  carried:  laden  or  to  be 
laden:  part  of  cargo  laden. — If  the  insurance'  is  on  freight  valued 
carried  or  not  carried,  and  a  part  of  the  cargo  is  on  board  and  the 
remainder  ready  to  be  shi[)|)ed  when  the  vessel  is  lost  by  a.  peril 
insured  against,  the  insurer  is  entitled  to  recover  for  a  total  loss 
according  to  the  valuation  in  the  policy. ^^  So  where  the  policy 
is  on  freight  laden  or  to  be  laden,  w  ith  liberty  of  certain  ports,  and 
the  freight  out  Avas  earned  and  cargo  laden  ])urcha.'<ed  out  of  part 
of  the  proceeds,  and  she  sailed  for  another  ])ort  to  obtain  the  bal- 
ance of  her  cargo  and  was  lost,  the  insurers'  liability  was  restricted 
to  the  freight  only  of  the  cargo  laden. ^* 

§  2935.  Affreightment:  freight  which  might  have  been  earned: 
cargo  partly  loaded:  contract  for  freight:  cargo  ready,  etc. — In 
case  of  freight  or  liire  to  be  paid  for  under  the  terms  of  the  charter- 
party  to  the  .shipowner  for  the  use  of  his  ship,  the  right  to  freight 
may  be  referred  in  its  inception  to  the  commencement  of  the  per- 
formances which  entitles  assured  to  freight  under  the  cliarter-party 
rather  than  to  the  loading  of  goods  on  board.     So  that  the  whole 

^"Winter    v.    Halcliman,    0    L.    .7.  R.  373;  Saunders  v.  Drew,  3  Barn. 

(0.  S.)   K.  B.  3l;{,  2  Barn.  &  Adol.  &  Adol.  445,  37  R.  R.  460;  Mashiter 

049.  30  R.  R.  G93.  v.    Buller,    1    Camp.    84,    jht    Lord 

^^  Do  Guadra  v.   Swann,  IG  Com.  Ellent)oroiigli. 
B.  (N.  S.)   772.     See  Griggs  v.  Aus-        ^^  De  Longucmere  v.   PliO'iiix   Ins. 

tin.  3  Pidv.    (20  Mass.)    20,  1.5  Am.  Co.  10  Johns.  (N.  Y.)  127. 
Dec.  175,  per  Parlver,  C.  J.  i*  Riley    v.    Hartford    Ins.    Co.    2 

^2  Katheman    v.     General    IMutual  Conn.   308.      See   also   Boardman   v. 

Ins.   Co.  12  La.  Ann.  35.     Examine  Boston    Marine   Ins.    Co.   146   Mass. 

Providence-Wa.'^hington    Ins.    Co.    v.  442,   16  N.   E.  26,  6  N.   Eng.   Rep. 

I-Jowring,  1  U.  S.  C.  C.  A.  583,  1  U.  88;    Patapseo    Ins.    Co.   v.   Pisco,   7 

S.  App.  183,  50  Fed.  613;  De  Silvale  Gill  &  J.  (Md.)   293. 
V.  Kendal,  4  Manic  &  S.  37,  16  R. 
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amount  of  freight  may  be  recovered  although  no  cargo  has  ever 
been  put  on  board  ship,  provided  the  loss  has  arisen  from  a  peril 
within  the  policy.  The  ship,  however,  must  be  in  a  fit  condition 
to  earn  freight,  except  the  contract  be  such  as  to  preclude  the  ques- 
tion of  the  ship's  condition.  We  have,  however,  fully  considered 
this  question  elsewhere.  If  the  policy  provides  for  liability  in 
case  of  "actual  total  loss"  only,  these  words  are  held  to  intend  the 
destruction  of  the  thing  specifically ;  the  subject  of  insurance  must 
be  destroyed  as  that  thing  in  specie.  There  must  be  no  spes  re- 
cuperandi;  the  words  must  be  construed  with  reference  to  the 
meaning  of  an  absolute  total  loss  and  to  guard  against  any  liability 
where  the  expense  of  repairs  would  exceed  the  value  of  the  vessel 
when  repaired  or  where  the  vessel  is  not  worth  repairing,  and  this 
being  true,  the  oi)eration  of  the  fifty  per  cent  rule  would  be  exclud- 
ed by  such  restriction  of  liability.^*  There  may  be  a  constructive 
total  loss  sufiicient  to  justify  an  abandonment  and  recovery  for  loss 
of  freight  where  there  is  such  a  loss  by  sea  perils  as  to  commercially 
end  the  adventure  and  justify  the  termination  of  the  charter- 
party."  It  is  held,  however,  that  abandonment  for  a  constructive 
total  loss  does  not  appear  to  apply  as  a  doctrine  to  the  contract  of 
affreightment."  But  there  may  be  an  absolute  total  loss  of  freight 
under  the  charter-party  or  under  bills  of  lading  for  shipments  by 
other  parties  where-,  by  a  peril  within  the  policy  covering  the 
freight,  the  chance  of  earning  freight  is  totally  destroyed  or  pre- 
vented." The  character  of  the  loss  may  also  be  such  that  no  aban- 
donment is  necessary,  as  where  the  benefit  conferred  upon  the  in- 
surers conveys  no  tangible  or  appreciable  right.  Thus,  a  vessel 
was  chartered  to  proceed  from  A.  to  B.  to  load  for  L.,  which  was 
a  part  of  the  voyage  covered  by  the  policy,  the  insurance  being 
also  on  chartered  freight,  from  A.  to  L.  The  vessel  sustained 
damage  by  sea  perils,  and  the  expense  of  repairing  her  would  have 
exceeded  her  value  when  rei)aired  plus  the  homeward  freight.  The 
vessel  was  detained  at  B.,  wiicre  the  charterer  had  stopped  pay- 
ment, and  his  agents  tliere  refused  to  load,  and  at  that  place  she 
became  a  total  wreck.  The  court  declared  that,  no  obligation  ex- 
isting to  repair  the  ship,  the  charterers  were  ^-eleased;  that  the  only 

1*  IJurt  V.  llrcwcrs'  iSc  Malstcrs'  Ins.  .lissciitiii^.     Sec  Tiilly  v.   ll()wliIl^^  -' 

Co.  in  N.  Y.  Supr.  Ct.  383,  9  Hun  (,).   15.   D.   ]H'2,  1H().  4(5   L.  .1.  q.  h. 

(N.    Y.)    383,   s.    f.   78    N.    Y.   400;  388,  30  L.  T.  103,  -Jo  W.  K.  'JMO.  3 

:\Iuirav  V.  UuU-h,  0  Mass.  405.  Asp.  .\r.  ('.  01. 

18  Jackson    v.    Union    Marine    Ins.  "Henderson     v.     Sliip     Maid     <.l 

Co.  L.  K.  10  C.  P.  125,  44  L.  J.  C.  1'.  Orleans,  12  La.  Ann.  35J. 

27,  L    R.  8  C.  P.  572,  31  L.  T.  789,  "Attorney  v.  Lindo,  4  Pxjs.  ^    1". 

23*  \V.  I{.  109,  2  Asp.  M.  C.  435,  (i  230.  S  U.  U.  788. 
En-r.  Hul.  Cas.  050,  per  Dovill,  C.  .1., 
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luMielit  iiinrrrifd  ii|)()n  iiisiiror.^  Ii>'  imiici'  ol'  ;ili;iii(l()nuicnt  \v;is  ;i 
j>i)ssil>ilily  1)1'  ;irc('|it;iiu-o  iipoii  appl'unt ioii  lo  llic  cliarlrivr  to  Iraiis- 
.shi|)  aiul  fol'ward  llic  i-ari;o,  wliirli  w  a>  mtl  a  taiiuilili'  and  a|>|>i'c- 
I'iaMo  ri.^lit,  lor  ho  was  not  ()l)liji,aU'd  to  lake  another  vossrl  hnt  was 
entitled  to  the  \essel  for  whieh  he  had  contracted ;  that  assnied  was 
justilled  in  aliandoninu;  the  shi|>  and  was  ncNcilheless  entitled  to 
claim  a  total  loss  on  t'i'ei_<;ht,  and  that  notice  of  ahandonnient  hav- 
iny;  heen  given  as  soon  as  the  line  condition  ol'  the  vessel  was 
known,  the  iiotite.  if  necessary,  was  within  snllicient  tinie.^^  I'lider 
a  contract  (»t'  aU'reiiihtinent,  if  the  insnrance  ]»rovides  that  the  risk 
is  to  attach  tinm  the  loading;  of  the  goods  on  hoard,  no  Hahility  for 
a  total  los-x  exists  until  they  are  so  loaded.^"  If  a  gross  sum  is  to 
he  received  at  the  linal  i)ort  of  destination,  the  charterer  is  not 
ol)ligatedto  juty  full  freight  where  the  vessel  is  forcihly  taken  awa>' 
from  the  intennediate  port  hcfore  liei-  huhng  is  completed.^  Uut 
if  by  n  peril  insured  against,  the  ship,  which  has  commenced  her 
voyage  to  a  port  where  she  is  to  take  in  cargo,  is  [)rovented  from 
taking  on  any  cargo,  there  is  a  total  los<  of  freight.^ 

§  2936.  Policy  against  "absolute"  or  "actual"  total  loss  only.— 
If  the  jKilicy  he  against  "ahsolule"  or  ""actnar'  total  loss  only,  this 
excluders  tlie  right  to  make  an  ahandonnient  and  therehy  convert 
a  partial  into  a  total  loss.^  Jn  a  Louisiana  case  goods  were  shipped 
on  hoard  a  vessel  and  insured  only  against  general  average  and 
absolute  total  loss.  The  vo.sel  while  on  its  voyage  was  wrecked 
on  a  reef.  Nearly  all  the  c-argo,  badly  damaged,  was  saved  by 
wrecicer.s,  was  taken  into  port,  libeled,  and  condemned  for  salvage 
and  sultsequently  sold,  and  in  the  a\('i'age  adjustment  the  owners 

^^  Potter  V.  Kankiii  (see  Kankin  v.  ii*l.i;    Hurncastle    v.    Suart,    7    iOast, 

Putter)   6  L.  K.  Kiig.  &  I.  App.  83,  40(1,   8   R.   U.   ()4J);    Foley   v.    United 

()  11.  L.  Cas.  83,  aft  K  42  L.  J.  C.  P.  Fire  &  Marine  Ins.  Co.  5  L.  R.  C.  P. 

IW,  39  L.  J.  C.  P.  147,  L.  K.  5  C.  P.  loo,  3!)   L.   J.   C.   P.   206,   22   L.    T. 

341,  revg  37  L.  .1.  ('.  I'.  257,  3  L.  K.  108,  18  W.  K.  437;  Davidson  v.  Wil- 

C.  P.  r)()2.  1  Kn-.   Ual.  Cas.  70.  lasey,  1    Manle  &   S.   313,  34   !{.    K. 

^"(lordon   V.   Aniciican   Ins.   Co.  4  li2!)n.     12     In'.     U.     7()5;     Barljer     \. 

Denio  (N.  Y.)  ;!(iO.  I'Mt-niynj;-,  5  L.  J.  il  B.  59,  39  L.  J. 

H'liarlcston    ins.    ^     Tiusl    Co.    v.  (^  li.  2o,  10  B.  &  S.  »79,  18  AV.  K. 

Corner,  2  (Jill   (.Md.)    IKr.  lio4;  Atty  v.  i.indo,  4  Bos.  &  P.  2.30, 

2  Sinimonds    \.    I'niiMi     Ins.    Co.    1  S   W.    \i.   /'88;   Montjjoniery  v.  P^ggin- 

Wasli.    (U.  S.   C.   ('.)    382,  44.;,  Fed.  Ion,  3  Tern\   Wep.  3o2,  1"k.  K.    /18; 

Cas.  No.  12,875;   Hodgson  v.  .Missis-  \\  iiiiainson   \.  Innes,  1  Moodv  &  H. 

srppi    ins.    Co.    2    l.a.    (X.    S.)    341;  88,  8  I'.ing.  81.  M  H.  R.  029n,  42  K. 

Tlioiiipson    \.    'fayior,   (»    Term    Ivep.  li.  'iHo,  1.5  hng.   Kal.  Cas.  ()97. 

478,  3  1\.  1\.  233;  Moses  \ .  Pratt,  4  ^  Monroe  v.  J^ritisli  &  Foreign  Ma- 

Cauip.   297,   lU  R.   R.  794;    Flint    \.  rinc    Ins.    Co.  52   Fed.   777,  3   C.   C. 

i'lemyng.  1   Barn.  &  Adol.  4.'),  8  L.  A.   280,   5   U.    8.   App.    179.     See   § 

J.   (0.  S.j   K.  B.  350,  35  R.   !{.  205,  •J892u  lierein. 
LI.  &  Wels.  257,  13  Eng.  Rul.  Cas. 
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received  their  proportion  of  the  net  proceeds  of  the  cargo  of  the 
vessel.     It  was  hold  that  the  insuraiuo  company  was  not  liable.* 

But  there  may  be  an  actual  total  loss  of  a  vessel  within  a  marine 
insurance  policy  although  the  vessel  remains  in  specie,  where  it  is, 
notwithstanding,  irretrievabl}'  lost  to  the  owner.*  Thus  where  a 
wrecked  vessel  is  insured  against  "actual  total  loss  only,"  and  a 
notice  of  abandonment  is  served  which  is  not  accepted,  and  the 
ship  is  sold  to  satisfy  the  claim  of  salvors  employed  by  insurers, 
who  had  the  right  mider  the  policy  to  rescue  the  vessel,  and  the  in- 
sured is  not  a  party  to  the  contract  with  wreckers,  and  has  no 
notice  of  the  sale,  the  insurers  cannot  deny  that  it  was  a  total  loss.^ 

If  the  policy  provides  only  against  the  risk  of  "general  average 
and  such  total  loss  only  as  may  arise  from  the  absolute  destruction 
of  the  property,"  and  part  of-  the  cargo,  consisting  of  articles  of 
different  classes,  were  stolen  or  lost  while  l>eing  reshipped  to  be 
carried  forward  after  the  stranding  of  the  vessel,  it  was  held  not 
such  a  total  destruction  of  the  thing  insured  as  to  warrant  a  re- 
covery.' So  it  is  held  that  the  insurer  of  a  ship  under  a  policy 
against  "total  loss  only,"  even  if  a  time  policy,  may  recover  for  a 
constructive  total  loss.* 

Under  a  certain  code  provision  a  policy  confined  in  terms  to  an 
actual  total  loss  excludes  a  constructive  total  loss,  but  if  assured  is 
deprived  of  the  possession  at  the  port  of  destination  of  the  entire 
tiling,  it  is  a  loss  within  the  policy.^ 

Under  an  English  decision,  which  presents  a  peculiar  provision, 
a  policy  insured  again.st  the  total  loss  of  cement  "by  the  total  loss 
of  the  vessel."  The  code  defined  what  constituted  a  constructive 
lotal  loss  of  "the  thing  insured."  '*The  thing  insured"  was  held 
to  be  the  cement  and  it  was  without  question  an  absolute  total  loss 
brought  about  by  such  a  wreckage  of  the  vessel  as  resulted  in  her 
sinking  to  the  bottom  of  a  river  and  becoming  entirely  flooded  and 
ahiio^t  entirely  submerged.  In  such  case  it  was  decided  that  the 
peril  insurcfl  against  must  bo  held  to  have  suporvenod  and  the  total 
l(iss  of  the  vessel  have  rc«ult('(l  ami  iin  oi'dci-  directing  a  new  trial 

*<ii)nl(l    V.    I>j\iisiaiia    .Mutual    Iiis.         *  Ilccljiicr    v.     Ka<rl('    In.s.    Co.    10 

(  ... -JO  La.  Ann.  "Jo!*.  <iray    ( 7(i   .Ma.ss.)    131,  (i!)   Am.   Dec. 

'  (nrr    v.     I'rovidciK'c -\Vasliiiii,'l<)ii  .'JOS. 
Ins.  i'l).  38  Hun  (N.  Y.)  8(5,  Hi  ("cnt.        Insurance  ajrainst  "total  loss  only" 

Krj).    (i.'jO,   i\tX'(\    100    N.    Y.    504,    17  rovers  constructive  total  loss.     .Mayo 

N.  !•:•.  :ili!).  ,  V.    India  Mutual   Ins.   Co.   152  Mass. 

M'i.r    V.     Providence- Wn.shinprton  172,  0  L.K.A.  831,  23  Am.  St.  Hep. 

In.s.  Co.  JO!)  N.  Y.  504,  17  X.  K.  30!),  814,  25  X.  K.  80. 
12  Cent.  Hep.  050,  alT'^  38  Hun   (X.        »  Deering's  Annot.   Civ.  Code  Cal. 

Y.)  80.  .  see.   2112. 

'Ciierlnin   v.   Colund)iu  Ins.  Co.  7 
Johns.   (N.  Y.)   527. 
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of  tlie  issue  whethor  tlic  vessel  was  a  oonsductlve  total  loss  was 
reversed.^" 

In  an  action  for  total  loss  an  instruction  that,  independent  of 
the  question  of  abandonment,  the  insured  has  a  ri^ht  to  recover, 
if  the  jury  believes  there  was  an  actual  total  loss  by  storm  and  dis- 
aster at  sea,  is  proper,  as  au  abstract  proi)()sition,  and  judgment  will 
not  be  reversed  where  such  a  charge,  which  is  right  in  the  abstrael 
may  not  be  so  in  application,  and  it  does  not  appear  that  evidence 
had  not  been  given  sullicient  to  warrant  the  jury  in  passing  upon 
the  question." 

§  2937.  "Absolute  and  total  loss  only"  and  jettison. — An  "ab- 
solute total  lo.<.<  only"  does  not  arise  from  a  jettison  of  the  cargo  if 
part  of  the  goods  are  saved. ^^ 

§  2937a.  "Disbursement"  policy:  actual  or  constructive  total  loss 
paid  by  insurers:  clause  construed. — Under  a  Federal  decision  one 
class  of  policies  was  upon  hull  and  machinery  and  the  others  upon 
"disbursements"  and  some  of  the  several  insurers  had  policies  of 
both  classes.  All  the  hull  policies  were  in  the  usual  form.  Each 
disbursement  policy  was  independent  of  ihe  ''hull"  insurance  and 
was  "against  the  risk  of  total  or  constructive  total  loss  of  the  vesse; 
only"  and  also  stipulated:  "A  total  and/or  constructive  total  loss 
paid  by  insurers  on  hull  to  be  a  total  loss  under  this  policy."  It 
was  claimed  that  no  right  of  action  accrued  under  the  policy,  until 
total  loss,  actual  or  constructive,  appeared,  together  with  its  pay- 
ment by  the  "insurers  on  hull."  This  contention  was  not  sustained 
on  the  ground  that  said  clause  was  merely  a  provision  for  simplifi- 
cation and  proof  in  the  event  stated,  and  not  a  limitation  of  lia- 
bility and  that  recovery  could  be  had  upon  proof  of  the  fact  of 
such  loss,  however  established.^^ 

§  2938.  Whether  abandonment  excluded  by  clauses  "free  from 
partial  loss,"  "free  of  average,"  etc.:  same,  perishable  goods. — The 
question  whether  constructive  or  technical  total  losses  and  abandon- 
ments are  excluded  by  such  clauses  as  "free  from  partial  loss," 
"free  of  average,"  and  the  like,  has  been  the  subject  of  much  dis- 
cussion, especially  in  ca.^es  of  goods  perishable  in  their  nature.     It 

^^  ^rontreal   T>i2l>t.   Heat   S:  Power  ^' lioyal     Exchanere    As.suranoe    v. 

Co.  V.   Redjnvifk.  80  L.  J.  P.   C.  11  Graham    &    Morton    Transportation 

(1910)  A.  C.  598,  10.1  L.  T.  234,  11  Co.  166  Fed.  .32,  92  C.  C.  A.  fifi,  38 

Asp.  M.  C.  437,  20  T.  L.  K.  657,  P.  Ins.  L.  J.  545.     As  to  policy  on  bills 

C.  Civ.  Code  Lower  Can.  Art.  2522.  and  disbursements  free  of  particular 

1^  New  Orleans  Ins.  Assoc,  v.  Piasr-  and  jjeneral  averac^e,  see  Rt.  Paul  Fire 

frio,   16    Wall.    (83   U.    S.)    378,   21  &  Marine  Ins.   Co.  v.  Beachem,  128 

L.  ed.  358.  Md.  414,  87  Atl.  708. 

^2  Monroe  v.  British  &  Foreij^n  ^Vfa- 
rine  Ins.  Co.  3  U.  S.  (C.  C.  A.)  280, 
5  U.  S.  App.  179,  52  Fed.  777. 
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is  declared  in  an  early  English  case  by  Lord  ^lansfield  that  if 
perishable  articles  are  insured  free  of  average,  there  must  be  "an 
absolute"  destruction  of  the  goods  by  the  wreck  of  the  ship  to 
amount  to  a  total  loss,  and  "if  the  commodity  specifically  remains 
the  underwriter  is  discharged."  ^*  It  is  held  in  a  Xew  York  case, 
but  not  in  a  court  of  last  resort,  under  a  clause  "free  from  average," 
that  a  constructive  total  loss  is  not  to  be  presumed  to  be  provided  for 
by  language  in  a  policy  fairly  susceptible  of  a  contrary  interpreta- 
tion, and  that  a  written  clause  controls  the  printed  ones,^*  Again 
in  the  same  state  it  is  also  held  that  if  perishable  articles  so  in- 
sured physically  exist  the  insurer  is  not  liable  by  reason  of  their 
being  rotten  or  good  for  nothing.^^  So,  in  another  case  in  the  same 
state,  under  a  like  warranty,  it  is  decided  that  the  insurer  is  only 
liable  for  an  actual,  as  distinguished  from  a  technical,  total  loss. 
In  this  case  the  article  insured  was  corn,  and  the  vessel,  being  driven 
into  a  port  of  necessity,  was  unal)le  to  obtain  repairs  or  a  place  to 
put  her  cargo.  The  vessel  was  also  delayed  because  of  yellow  fever, 
and  the  corn  was  so  damaged  as  to  be  unmerchantable  and  unfit 
to  be  shipped.^'  And  it  is  also  said  that  if  articles  are  included  in 
a  memorandum  as  perishable,  they  must  be  completely  destroyed 
before  the  insured  can  recover  as  for  a  total  loss.^^    So  again  where 

1*  Cocking  V.  Frazer,  4  Dougl.  495,  &  S.  (51  N.  Y.  Super.  Ct.)  444.    See 

reported  in  1  Marshall  on  Ins.    (ed.  Providence-Washington    Ins.    Co.    v. 

1810)    '227,    "228.      See    :\Iason    v.  Bowring,  1  C.  C.  A.  U.  S.  583,  1  U. 

Skurry,   reported  in   1   Marshall   on  S.  App.  183,  50  Fed.  613. 

Ins.  (ed.  1810)  226;  Glennie  v.  Lon-  ^^  ^giigon   v.    Colonial   Ins.    Co.   3 

don  Assur.   Co.   2  Maule  &   S.   371,  Caines  (X.  Y.)  108. 

15  R.  R.  275 ;  Allen  v.  Smith,  2  C.  "  Le  Rov  v.  Governeur,  J.  Johns. 

C.  S.  309;  Ralli  v.  Janson,  6  El.  &  Cas.  (X.  Y.)  226;  Buchanan  v.  Ocean 

B.  422,  25  L.  J.  Q.  B.  300;  Booth  v.  Ins.  Co.  6  Cow.  (X.  Y.)  318. 

Gair,   15   Com.   B.    (X.   S.)    291,   33  ^^  Maggrath   v.    Church,   1   Caines 

L.  J.  C.  P.  99,  9  Jur.  (X.  S.)  1326,  (X.  Y.)   196.  2  Am.  Dec.  173.     See 

9  L.  T.  286,  12  W.  R.  100;  Xavone  Morean  v.  Ignited  States  Ins.  Co.  3 

V.  Haddon,  9  Com.  B.  30,  19  L.  J.  Wash.  (U.  S.  C.  C.)  250,  Fed.  Cas. 

C.  P.  (X.  S.)  ]61,  82  R.  R.  267;  Xo.  970;  Brvan  v.  Xew  York  Ins. 
Reiraer  v.  Ringrose,  6  Exch.  263,  20  Co.  25  Wend.  (X^  Y.)  617,  per  Xel- 
L.  J.  Ex.  175,  86  R.  R.  280;  Thomp-  son,  J.;  Depeyster  v.  Sun  Mutual 
.son  V.  Royal  Exch.  Assur.  Co.  16  Ins.  Co.  17  Barh.  (N.  Y.)  306,  19 
East,  214;  Wilson  v.  Royal  Exch.  X.  Y.  272,  75  Am.  Dec.  331;  Ogdcn 
Assur."  Co.  2  Camp.  623, 'l2  R.  R.  v.  General  Mut.  Ins.  Co.  2  Duer  (X. 
760;  Great  Indian  Peninsular  Rv.  Y.)  204;  Harper  v.  Xew  York  lus. 
Co.  V.  Saunders,  2  Best  &  S.  266,  31  Co.  22  X.  Y.  441,  444;  Wadsworth  v. 
L.  J.   Q.   B.  206.  affg  1   Best  &  S.  Pacific  Ins.  Co.  4  Wend   ( N.  Y.)  3.:. 

•  41,  .30  L.  .h  q.  B.  218,  9  Jur.  (N.  S.)  38;  Burt  v.  Brewers'  &  Malsters'  Ins. 

198,   0   L.   T.   297,    10    W.   R.   .520;  Co.  9  Hun  (X.  Y.)  383.  aff'd  78  X.  Y. 

Iledhurg   v.   Pearson,  7   Taunt.    154,  40(1;    Merchants'    Sleamshij)    Co.    v. 

Holt  X.  P.  349.  Commercial    Mutual    Ins.    Co.    51    X. 

".Merchants'     Steamship     Co.     v.  Y.  Sup.  Ct.  414,  J!)  Junes  &  S.  444. 
Conunenial  .Mutual  Ins.  Co.  19  Jones 
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a  c'iiriio  of  Hour  aiul  corn  was  insured,  it  ai)i)0!uv(l  that  a  i)art  of 
llio  ciWiXo  luul  lu'i-n  tin-own  ovorhoard  lor  the  preservation  of  llio 
-hi|)  and  ladinu.  llial  the  resi(hie  ureatly  deteriorated,  was  found 
to  Ite  unlit  to  rcshiit.  and  was  sold  in  the  port  into  which  the  vessel 
had  heon  drixeu  lor  rt'iiairs.  Il  was  lield  that  the  insured  was  en- 
titled to  contrihution  for  the  coin  thrown  overboard,  hut  that  the 
insured  was  protected  hv  the  ineuioranihnii  from  any  loss  on  what 
remained  in  specie  though  it  had  been  reduced  to  half  its  value. ^^ 
If  a  caruo  is  .so  damaged  by  peril  insured  a.uainst  as  not  to  be  worth 
anythinii  if  sent  to  the  i)ort  of  destination,  it  may  be  abandoned 
althouiih  the  policy  contains  a  clause  free  from  average,''"  and  it  is 
held  that  it  is  not  sufficient  that  even  ninety-live  ])er  cent  be  lost.^ 
Again,  where  the  cargo  was  corn,  it  was  decided  that  the  assured 
could  not  by  abandonment  elect  to  turn  a  partial  into  a  total  loss.^ 
So  it  is  declared  in  a  Louisiana  case  that  as  to  memorandum  articles 
there  is  no  constructive  total  loss,  and  that  the  goods  must  he 
specifically  destroyed.^  And  in  another  case  in  the  same  state  it 
is  decided  that  to  enable  the  assured  to  recover  for  a  total  loss  there 
must  be  a  total  destruction  of  value,  and  the  teinis  ''free  from  aver- 
age unless  general"  in  a  policy  of  insurance  are  convertible  with 
total  loss.'*  In  a  cargo  of  mixed  character,  no  abandonment  for 
mere  deterioration  in  value  during  the  voyage  can  be  valid,  \udess 
the  damage  on  the  memorandum  articles  exceed  a  moiety  of  the 
value  of  the  whole  cargo,  including  the  memorandum  articles.^ 
Again  it  is  held  that  in  a  cargo  of  a  mixed  character  no  abandon- 
ment for  mere  deterioration  in  value  during  the  voyage  can  be 
valid,  unless  the  damage  on  the  noii-meinorandnm  articl(\<  exceed 
a  moiety  of  the  value  of  the  whole  cargo  including  the  memoran- 
dum articles,  and  if  a  technical  total  loss  is  sought  to  be  main- 
is  Saltu.s  V.  Ocojin  Ins.  Co.  14  Co.  2  I. n.  4:52,  I'J  Am.  Dec  13(1.  See 
Johns.  (N.  Y.)  138.  liiookc    \.    Lduisijina    State   Ins.   Co. 

20Parrv   v.    Aberdeen,    •)    r.ani.    &    4  Mart.  .\.  S.  (I.a.)  040. 
C.  411,  4"M.  «S:  R.  343,  7  L.  .1.  (().  S.)        ^  Af.,,.,..,,.^ii,,,.    ^.     (<i,esai)eake    Ins. 
K.  B.  260,  33  R.  R.  221;  BoyHeld  v.    Co.   8   Cran(4i    (12  -U.    S.)    30,   3   L. 
IJrown,  2  Strange,  lOtJ.').  vd.  481,  died  in   Washbuni  &  Moen 

1  Robinson  v.  Comiiionwraltli  ins.  ^lannlacturing'  Co.  v.  lielianee  Ma- 
Co.  3  Sum.  (U.  S.  C.  C.)  220,  l-Vd.  lii-.c  Ins.  Cd.  100  Fed.  110,  117;  Soel- 
Cas.  No.  11,949.  ber-i    v.    Western    Assurance  Co.   119 

2Morean  v.  United  States  Ins.  Co.  Fed.  23,  31,  55  C.  C.  A.  009;  Brooke 
1  Wheat.  (14  U.  S.)  21f),  4  L.  ed.  v.  Louisiana  State  Ins.  Co.  4  Mjirt. 
75,  affV  3  Wash.  ( U.  S.  C.  C.)  2.")(i,  N.  S.  040.  ()41;  St.  Louis  Perpetual* 
Fed.  Ca.s.  No.  9,064.  Ins.   Co.  \.   C..lien.  !)  Mo.  420.     Dis- 

^  Skinner'  v.  Western  Maiinc  ^;  appinved  in  Devitt  v.  rrovidenee 
Fire  Ins.  Co.  19  La.  27.1,  )ici'  P>iil-  Wasliintiton  Ins.  Co.  70  X.  Y.  Supp. 
lard,  J.  054,  (il    .\|)|..   Dn.  39(1,  401. 

*  Aranzamendi    v.     Louisiana     Ins. 
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tained  upon  tlie  mere  ground  of  the  deterioration  of  the  cargo  at 
an  intermediate  port  to  a  moiety  of  its  vahie,  all  deteriorations  of 
memorandum  articles  must  be  excluded  from  tlie  astimate.^  So  in 
cajse  of  an  insurance  on  ''cargo"  composed  principally  of  lemons 
and  oranges,  if  the  whole  of  the  oranges  are  lo«t  on  the  voyage  by 
jierils  insured  against,  mid  the  lemons  are  saved  and  arrive,  the 
underwriter  is  not  held  liable  for  the  loss  of  the  oranges  under  the 
usual  memorandum  which  warrants  the  underwriter  free  from 
particular  average  on  fruit,  etc'  In  marine  insurance  the  distinc- 
tion is  made  that  the  rule  as  to  actual  total  loss  contemplates  the 
arrival  in  specie  of  the  goods  or  some  part  of  them  at  their  destina- 
tion, or  that  they  are  capal)le  of  being  forwarded  there  in  specie.* 
There  are  also  other  cases  in  line  with  the  above  decisions.^  The 
English  case  first  above  noted  in  the  text  in  this  section  is  con- 
sidered as  overruled  in  England,  so  far  "at  least  as  it  holds  that  for 
a  loss  during  the  course  of  the  voyage  there  nnist  be  an  absolute 
destruction  or  anniliilation  of  the  goods ;^°  and  a  distinction  evi- 
dently exists  there  between  goods  injured  or  lost  by  a  peril  in- 
sured against  during  the  cour-se  of  the  voyage  and  the  necessity  for 
an  abandonment  to  recover  for  a  total  loss  when  there  is  not  an 
actual  or  inevitable  destruction  in  specie,"  and  the  case  where  the 
goods  on  arrival,  even  though  greatly  damaged  or  depreciated  in 
vahie.  are  not  wholly  and  actually  destroyed  or  totally  extinguished 
ill  value,  but  ])hysically  exist  in  specie,  and  are  therefore  not  such 
an  actual  total  loss  as  to  bind  assurers.^^  j^^  other  words,  in  certain 
ca>es  of  damage  during  the  course  of  the  voyage  an  abandonment 
may  be  neces-ary  to  recover  for  a  total  lo-^s,  while  if  the  goods 

0  Macardier  v.  Chesapeake  Ins.  Co.  222,  1  Esp   416.  4  II.  R.  424,  14  Eng. 

8  Cranch  (12  U.  S.)  39,  3  L.  od.  481.  Kul.  Cas.  187.  \>vv  Lord  Kenyon ;  Col- 

■^  Humplirevs  v.  Union   Ins.  Co.  3  ogan  v.  Loiidnn  Assiir.  Co.  5  Manlo  & 

Ma.son   (U.  S.  C.  C.)   429.  Fed.  Cas.  8.  447,  405.  17  1{.  U.  390.  per  Lord 

No.  (5,871.  Ellenboroutili ;    Dy^nn  v.  Rowcrof't.  .! 

'  Williams  v.  Kermchcc  Ins.  Co   31  Bos   &  P.  474.  7  R.  R.  809,  per  Lord 

Me.  4o5.  Alvanley. 

8  Williams    v.    Kciiiicl)ec    Lis     Co.        "  Andeix.n    \.    Royal    Ex.    Assnr 

r^l  Me.  4.V);  Hiiii-  v.  Augusta  Iii>.  &  Co.  7  Ea>t.  58.  8  R.  R.  589,  reported 

P.anking  Co.  7  How.  (48  r.  S.)  595,  in    2    Mai.-liall    on    In.-,    (ed.    ISlin 

12  L.  ed.  8.34:  Willaid  v.  Millei-s*  &  *594;  TlM.inpsc.n  v.  Royal  Ex.  Assur. 

Manufar-tnrcrs'  Ins.  Co.  21  .Mo.  501;  Co.  Ui  East.  214. 
liiavs     V.     Chesapeake     Ins.     ('<•.     7        "  MAiidrews  v.  Vaughan,  reported 

Cra'neh   (11  V .  S.)   415,  .'{  L.  (•<!.  :!89.  in    1     .Mni>liall    on    Ins.     (ed.    1810) 

1°  Roux    V.    Salva<lor,   3    I'.ing.    ( N.  •2;{3.      In    llii>   case    llie   goods   were 

€.)  2(i(i,  277,  7  L.  .1.  Ex.  328,  4  Scott  damaged    eighty    per   eent    ))y    delay 

1.  2  Hodge.><,  209,  43  R.  R.  0.38.  1  Eng.  occasioned  l)y  captin-e  and  recapture. 

Rul.  Ca.s.  40,  per  I/nd  Aliiiig<r:  I'.nr-  Clennie  v.  London  Assur.  Co.  2  Maule 

jiett  V.  Kensington,  7  Term  l.'ep.  210.  &  S.  371,  37(1,  15  I,'.  U.  275. 
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arrive  in  ^^pccie  the  iiiulorwriter  is  rclonscd  and  an  inquiry  as  to 
the  extent  of  the  daniai;o  is  preehuled.^^ 

§  2Q3Q.  Same  subject:  cases  favoring  a  constructive  total  loss 
and  abandonment. — iS'otwilhsiaiuHn.ij;  the  lon.t;-  Uiio  of  decisions 
noted  under  the  preceding  section,  there  are  other  cases  which  liold 
a  contrary  rule  and  permit  nf  ahandonnient  under  pohcies  ''free 
from  partial  loss.'"  "free  of  average,"  and  tlio  like,  even  thoui;li 
tlio  goods  arrive  in  specie.  Tlius  in  a  Pcnn,><ylvania  ca.se  a  vessel 
laden  with  perishable  articles  from  Baltimore  to  Portland,  Oregon, 
being  injured  olf  Cape  Horn,  put  back  to  Rio  Janerio,  where  she 
was  surveyed,  condennicd,  and  sold,  as  was  the  cargo,  which  had 
deteriorated,  and  could  not  he  shi[»|)ed  in  whole  or  in  part  to  the 
port  of  destination,  and  it  was  held  a  case  for  abandonment  as 
for  a  constructive  total  lo.<s.^*  So  in  New  York  a  policy  on  mer- 
chandi.se  contained  the  clause  "free  of  particular  average  only." 
The  vessel  was  wrecked,  and  with  the  cargo  was  abandoned  by  the 
master  in  good  fafth,  ]jut  the  insurers  refused  to  accei)t  tlio  abandon- 
ment, and  afterward  recovered  from  the  wreck  some  of  the  cargo. 
It  was  decided  that  total  physical  loss  of  the  goods  is  not  necessary 
to  warrant  a  recovery  as  for  a  total  loss,  and  the  right  to  abandon 
being  exercised  during  the  continuance  of  the  peril,  there  being  a 
total  loss  of  value,  that  insurers  were  liable.^*  And  in  another  case 
in  the  same  state  it  was  held  that  there  could  be  a  recovery  for  a 
total  loss  although  a  few  articles  were  saved,  but  at  an  expense  not 
justified  by  their  value.^^  It  is  also  held  there  that  the  articles 
under  the  memorandum  clause  are  totally  lost  when  by  having 
been  water-soaked  in  a  storm  they  are  rendered  putrid,  so  that 
they  cannot  be  carried  to  the  port  of  destination  without  endanger- 
ing the  health  of  the  crew,  although  they  retain  suHicient  form  and 
substance  to  be  of  some  value."  So  again  in  that  state  it  is  held 
that  if  a  cargo  is  in.sured  "free  from  particular  average,"  and  there 
is  a  destruction  of  all  value  to  the  owner,  it  is  a  total  lo.ss  to  him, 
even  though  only  a  constructive  or  technical  one.^^  And  where  a 
chariot  was  insured  "free  from  average,"  and  the  box,  valued  at 
two-thirds,  was  thrown  over,  the  insured  was  held  entitled  to  aban- 

"2  Arnould  on  Marine  Ins.  (Per-  Co.  44  N.  Y.  204,  4  Am.  Rep.  664; 

kins'    ed.    1850)     *1028,    *1038;    Id.  rev'g  3  Kob.   (N.  Y.)  .528. 
(Maclar-hlan's     ed.     1887)     1009-16,        ^^  pryan  v.  New  York  Ins.  Co.  25 

noting:  at  length  the  cases  cited  under  "Wend.    (N.   Y.)    617. 
the    three    preceding    notes,   as    well        ^"^  Depeyster  v.  United  States  Ma- 

as  considering  the  rule  in  France  and  rine  Ins.  Co.  19  N.  Y.  272,  75  Am. 

the    opinions    of    Enierigon,    Valin,  Dec.    331,    rev'g    17    Barb.    (N.    Y.) 

Pothier,  and  Pardessus.*  306. 

1*  Delaware  Ins.  Co.  v.  "Winter,  38        ^^  Chadsey  v.  Guion,  97  N.  Y.  .333, 

Pa.  St.  176.  s.  c.  46  N.  Y.  Supr.   Ct.   (39  Hun) 

^^  "U^allerstein    v.    Columbian    Tns.  118. 
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don  the  remainder  of  the  chariot  and  recover  as  for  a  total  loss.^^ 
In  Connecticut  the  insertion  of  the  common  memorandum  ex- 
cepting the  articles  therein  specified  from  particular  average  doe> 
not  vary  the  rule  hy  which  when  a  loss  on  such  articles  hapj^cns 
from  shipwreck  or  by  damage  to  the  vessel  it  is  deemed  a  partial  or 
total  losS;  and  it  is  not  necessary  that  the  goods  should  be  wholly 
and  actually  destroyed,  so  as  no  longer  to  exist  in  specie,  nor  that 
their  value  should  be  totally  extinguished.  If  the  voyage  is  so  far 
arrested  by  a  peril  within  tlie  policy  that  the  goods  are  not  capable 
of  being  forwarded,  and  do  not  reach  their  destination  nor  come 
into  the  owner's  hands,  this  is  sufficient  to  subject  the  insurers  to 
the  loss.  In  this  case  the  policy  was  on  hides  ''free  from  partial 
loss,"  the  vessel  being  wrecked  in  the  course  of  the  voyag^;  about 
one-third  wa.s  saved  by  wreckers,  luit  tlie  part  so  saved  was  in  such 
a  state  of  putrefaction  that  they  were  sold  for  a  small  sum,  and  this 
was  held  a  total  loss.^°  In  a  Federal  Supreme  Court  case  where 
about  half  the  weight  of  insured  machinery  was  saved  in  different 
pieces,  which  were  worth  about  one  forty-fifth  what  the  machinery 
would  have  been  worth  if  in  good  order,  but  the  pieces  saved  were 
imfit  for  use,  and  the  cost  of  repairs  would  have  exceeded  the  value, 
it  was  held  that  there  was  a  total  destruction  in  specie.  In  this 
ca.«e  the  exception  was  "free  from  average  unless  general,"  and  the 
vessel  wa.s  wrecked  by  a  sea  peril. ^  In  Massachusetts  it  is  held  that 
if  an  ai'ticle  insured  as  free  from  average  be  i)laced  in  such  a  con- 
dition by  the  perils  of  the  sea  that,  in  consequence  of  inevitable 
deterioration  or  decay,  it  cannot  reach  the  ]^ort  of  delivery,  but 
will  necessarily  be  destroyed  l)efore  its  arrival,  and  the  same  be 
sold  at  an  intermediate  port,  this  will  constitute  a  total  loss  within 
the  true  intent  of  the  policy.^  In  another  case  in  that  state, 
wliere  the  cargo,  consisting  of  tin  ]dates,  was  insured  under  a 
jiolicy  containing  the  usual  memorandum  clause  and  also  the  clause 
''partial  lo.ss  on  .  .  .  tin  plates  is  excepted,"  the  court  said: 
''We  can  have  no  doubt  that  by  the  true  construction  of  this  clause 
llie  insurers  were  not  to  be  liable  for  loss  on  tin  plates  unless  such 
los--,  estimated  according  to  the  rules  and  usages  of  Boston,  should 
amount  to  a  total  loss,"  and  it  was  added:  "The  natural  construc- 
lion  of  the  exception  is,  that  it  leaves  the  insurer  liable  for  all  total 
]o<.-es,  Idit  it  makes  no  distinct i'ln  botwxHMi  alisolutc  and  consinic- 

"Jiulali  V.  UaiKliil,  2  Caiiics  Ca.s.  Tiis.  Co.  44  N.  Y.  204,  4  Am.  l?ep. 

(N.  Y.)  324.  (in4:  .Tudah  v.  Kandal,  2  Caiiios  Cas. 

2V<i')le  V.  Prote.-lioii   Ins.  Co.  14  (N.  Y.)  321. 

Conn.  47.  ^  Tudor   v.   New   Kn<;land   Marine 

^  (Ireat  We.stem  Ins.  Co.  v.  Fogar-  Ins.   ('o.   12   Cnsli.    ((j()   ^lass.)    554. 

ty,  Iti  Wall.  (S()  U.  S.)  0,10,  22  L.  cd.  See  ]\Iuna.v  v.  Ilatcli,  G  Ma.ss.  405. 
216,  citing  Walk'r.slcin  v.  Colunibiaii 
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tivo  li)tal  losses;  mikI  in  cnso  of  a  coiisdiu'tixi'  total  loss  which  ,<j;ives 
the  assured  a  ri.Liht  to  ahaiulon,  and  he  exercises  the  ri,i;ht,  it  be- 
comes a  le.<;al  total  loss  as  if  ahsolute  in  its  naltu'c.  '^PIk^  clause  in 
i|uevStion  uives  no  intimation  thai  it  i>  any  particulai'  kind  of  total 
loss,  whether  ahsolute  or  technical,  ll  sini]»ly  excludes  all  kind  of 
liability  for  a  partial  loss.  I'.y  the  natural  conslruclion  of  these 
l^rovisions.  it  wonhl  seem  that  if  the  goods  insured  were  jdaced  by 
one  of  the  perils  insured  a.uainst  in  that  situation  in  which  the 
assured  has  tla^  li^ht  to  abandon  he  has  su.'^tained  a  total  loss  not 
within  the  execinion."  '  Again,  it  is  declared  in  the  same  state 
that  "by  the  American  law  if  goods  other  than  memorandum 
articles  are  injureil  by  perils  of  the  sea  to  more  than  half  their 
value,  ^  is, a  eonstruetive  total  loss,  and  authori/e5  an  immediate 
abandonment  and  recovery."^  In  this  last  ease  a  distinction  is 
also  made  between  tin  ])lates  and  memorandum  articles  liable  to 
decay,  as  where  the  goods  consisted  of  a  number  of  boxes  of  tin 
plates,  shipped  and  valued  as  one  parcel,  which  were  damaged  by 
the  .stranding  of  the  ship,  carried  to  the  nearest  market  and  .'^old 
for  less  than  half  their  valuation  in  the  policy,  deducting  the  neces- 
sary expenses  of  transportation  and  sale,  and  were  abandoned  and 
held  a  constructive  total  loss.^  In  a  ca.se  decided  in  1800  in  the 
same  state,^  where  fertilizer  constituted  the  ship's  cargo  under  a 
policy  stii)ulating  ''free  from  partial  loss.''  it  was  attempted  to  treat 
the  property  as  included  in  the  connnon  memorandum  clause,  and 
it  was  also  argued  that  common  memorandum  articles  were  not  sub- 
ject to  constructive  total  loss  and  abandonment,  but  the  court 
refused  to  admit  either  proposition,  and  declared  that  said  clause 
was  "intended  to  ai>ply  to  goods  of  a  peri.-^hable  nature  and  to  meet 
the  ditliculty  of  proving  whether  a  loss  occurred  from  an  inherent 
quality  of  the  article  or  from  a  peril  insured  against."  The  court, 
liowever,  refu.sed  lo  expiess  an  opinion  on  the  point  "whether  in 
this  connnonweallh  ihere  can  be  a  total  loss  of  a  memorandum 
article  if  any  parv  of  it  arrives  at  the  port  of  discharge  in  specie, 
or  whether  a  special  iiile  will  apply  to  such  articles,  and  there  may 
be  a  constructive  total  loss  and  abandonment  of  them  if     .     .     . 

^Kettel    V.    Alliance    Ins.    Co.    10  Mayo  v.   India   .Mutual  Ins.  Co.  152 

Grav   (7G  Mass.)   144.  per  Shaw,  C.  Mass.   172,  2:^   Am.   St.  Rep.  814,  9 

J.,  quoted  with  appruval  in  Mayo  v.  L.R.A.   831,   2")   X.    K.   Rep.  80,  per 

India  Mutual  Ins.  C...  152  Mass.  172,  Allen,  J. 

9  L.R.A.  831,  23  Am.  .St.   Rep.  814,  ^  pi,.,.,.^,  y    Celumhian   Ins.  Co.  14 

25  N.   E.   80,  44  Bait.  Underwriter,  Allen  (nti  Mass.)  320. 

25-1,  per  Allen,  J.,  and  in  Pierce  v.  ^  Mayo   v.   India   Mutual   Ins.    Co. 

Columbian    Ins.    Co.    14    Allen    (96  152  Mass.  172,  23  Am.  St.  Rep.  814, 

Mass.)  320,  per  Gray,  J.  9  L.R.A.  831,  25  N.  E.  80,  44  Bait. 

*  Pierce  v.  Columinan   Ins.  Co.  14  Underwriter,  254. 
Allen   (9G  Mass.)  320,  per  Gray,  J.: 
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the  (laiiiauc  i.-  siu-li  lliat  the  exi)en?e  of  hindin.<2;  and  restoring  the 
goods  will  ecjual  or  exeeed  their  aetual  value,  or  whether  the  gen- 
eral rule  in'  regard  to  other  eargo  will  apply,  and  damage  to  the 
amount  of  one-half  of  the  insured  value  will  constitute  a  total 
loss.""  In  thi.«  case,  however,  the  cargo  arrived  at  the  port  of  dis- 
charge in  specie,  and  it  was  agreed,  also,  that  there  had  been  a 
loss  from  the  perils  insured  against  of  over  lifty  per  cent  of  the 
value  of  the  cargo,  and  it  was  held  a  constructive  total  loss  justi- 
fying an  abandonment,  notwithstanding  the  exception  "free  from 
])artial  loss.'"  The  court  noted  several  prior  decisions,  in  one  of 
which  it  was  held  that  an  insurance  upon  a  ship  against  "'total  loss 
only"'  covered  a  constructive  total  loss.''^  The  court  notes  another 
case  of  insurance  against  total  loss  only  on  vessel  and  outtits,  as 
covering  a  constructive  total  loss.*  and  also  another  decision  hold- 
ing that  there  was  a  constructive  total  loss  of  ''advances''  insured 
free  from  average  by  the  constructive  loss  of  a  catch  of  a  fishing 
\essel.^ 

§  2940.  Same  subject:  opinions  of  textwriters. — Mr.  Arnould 
distinguishes  between  ''losses  occurring  in  the  course  of  the  voyage" 
and  where  "sea-damaged  goods  arrive  in  specie  at  their  port  of 
destination,""  and  says  that  "no  degree  of  loss  in  bulk,  deterioration 
in  quality,  or  dei)reciation  in  value,  will  entitle  the  assured  to  put 
an  end  to  the  adventure,  and  recover  a  total  loss  without  notice  of 
abandonment,  on  goods  warranted  free  of  average,  unless  such 
damage  involve-  their  total  destruction  in  specie,  either  actual  or 
inevitable.  If  the  commodity  can  be  forwarded  to  its  port  of  desti- 
nation with  any  rea.<onable  prospect  of  arriving  there  in  specie, 
however  damaged,  the  a.^sured,  who  has  failed  to  send  it  on,  or 
.sold  it  at  an  intermediate  port,  cannot  recover  as  for  a  total  lo.ss, 
at  all  events  without  notice  of  abandonment."  and  that  "there  is 
no  total  loss  if  the  goods,  however  damaged,  arrive  in  specie."*** 
.Mr.    I'hillips  says:     ''The  discrepancy  of  the  decisions 

leaves  us  free  to  choose  the  doctrine  of  either  set  of  them  without 
the  imputation  of  disregarding  the  authority  of  precedents;"  but 
he  favors  the  rule  that  ''an  in.'^urance  against  total  loss  only  or 
with   the  exception   of  particular   average,    the   two   forms   being 

■^  Hcehner    v.    Ka<;k'    Ins.    Co.    10  in    point;    Pieree   v.    Colunil)ian    Ins. 

(iruy   (7(i   Mass.)    1.31.  (if)   Am.   Dec.  ('(».   14   Allen    (9G  Mass.)    320.     Bui. 

iioy."  sec  Dehlois  \.  Ocean  Ins.  Co.  Ki  BicU. 

8(}reene  v.  Bacilie  In.s.  Co.  !)  Allen  i'SA  .Mass.)   IMV.]. 

(Ml   Mas.s. )  217.  ^°  2  Arnould  on  Marine  Ins.  (Bor- 

9  Bunihan.   v.    Boston   Marine  Ins.  kins'    ed.    ISHO)     •102H.    •lO.JO;    Id. 

Co.  i:iO  Ma.ss.  :{!)!).  1  N.  H.  837,  f/</»'7,  ( Maelaelian's   ed.    1HS7)    1009,  1011; 

also,  Kettel   v.    Allianee   Ins.   C(..   10  I.I.  CUli  ed.  Hart  &  Simey)  sec.  1072, 

Gray   (70  .Ma.ss.)   144,  as  very  much  |>.   1310. 
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0([uivaUMit,  oxrliuUs  a  oonstniclivc  total  loss  on  account  of  daiiuige 
lo  the  article,  so  loni;-  as  it  remains  in  sjHH'ie  and  can  be  transported 
in  the  same  ship,  or  another  can  he  had  to  traiisi)ort  it  to  the  port 
of  destination  so  as  to  be  there  of  value  as  l)eiii<2;  the  sort,  of  article 
which  it  was  at  the  time  of  beiiiLi  shipped."  ^^  Mr.  I'arsons  says: 
••We  are.  however,  inclined  to  the  opinion  that  the  rule  which  would 
not  sanction  an  action  under  a  policy  restricted  to  a  total  loss  by 
any  of  the  many  jihrases  which  are  used  for  that  purpose,  unless 
I  lie  loss  be  total  witiiout  abandonment,  rests  upon  tlu^  w('i,!j;ht  of 
authority  and  on  the  stronger  reason;  "  and  again:  "We  consider 
the  law  "to  be  that  the  effect  of  the  words  'partial  loss  excepted/ 
or  'against  total -loss  only,'  is  to  exempt  the  underwriter  from  all 
loss  but  an  actual  total  loss.  But  in  Massachusetts  the  tendency 
of  the  late  decisions  seems  to  establish  the  rule  that  the  assured 
may  abandon  if  the  article  be  not  perishable  in  its  nature."  ^^ 

§  2941.  Same  subject:  conclusion, — There  is  much  force  in  the 
reasoning  of  the  .Massachusetts  courts,  especially  in  view  of  the  fact 
that,  if  the  parties  intend  that  the  insurere  shall  be  liable  for  abso- 
lute total  losses  only  in  cases  of  the  above  character,  it  is  cleai"ly  in 
their  power  to  so  stipulate  in  express  words.  We  are  inclined 
strongly  in  favor  of  the  rulings  made  in  that  state;  nevertheles,s,  in 
view  of  the  conflicting  authorities,  we  are  unable  to  state  any  rule 
which  can  reconcile  the  clearly  opposing  views  in  this  country. 

§  2942.  Total  loss  of  value.— It  is  held  that  in  an  action  upon  a 
marine  policv  to  recover  as  for  an  actual  total  loss  the  insured  must 
establish  the  physical  extinction  of  the  property  insured,  or  the 
extinction  of  its  ■  value  arising  from  the  perils  insured  against. 
Total  loss  of  value  to  the  owner  is  ecpiivalent  to  total  physical  loss. 
But  evidence  falls  short  of  establishing  a  total  loss  which  does  not 
prove  that  a  portion  of  the  property  insured  which  reached  the 
port  of  destination  was  of  no  mercantile  value  at  thC;*  time  of  its 
arrival."  So  it  is  also  said  that  the  property  need  not  necessarily 
be  annihilated,  but  it  is  suflicicnt  if  it  is  rendered  of  no  use  what- 
ever by  a  peril  insured  against.^*    In  a  New  York  case  ^^  the  court 

112  Phillips  on  Ins.   (3d  ed.)    pp.  ported   in    1   Marshall   on    Tns.    (ed. 

4.5-2-56,  sec.  1767.     And  see  Id.  sees.  1810)    *227    (substantially  overruled 

17(58,  1769,  1771,  1772.  in    England)  ;    Burnett    v.    Kensing- 

12  0  Parsons  on  Marine  Ins.  (ed.  ton.  7  Term  Rep.  210,  222,  1  Esp. 
1868)  115-18n,  117,  118,  and  see  416,  4  R.  R.  424,  14  Eng.  Rul.  Cas. 
(liseussion  111-18,  notes.  187,  per  Lord  Kenyon.     See  Parry 

13  Youn''- V.  Paeifie  Mutual  Ins.  Co.  v.  Aberdeen,  9  Bam.  &  C.  411,  4 
•^  .lones  &  S.  (34  X.  Y.  Super.  Ct.)  Man.  &  Ry.  343,  7  L.  J.  (0.  S.)  K. 
391.  B.  260,  33  R.  R.  221. 

~i*  Coloean   v.   London    Assur.    f  "o.        "  Young  v.  Pacific  Mutual  Ins.  Co. 
.5  Maule  &  S.  447,  4o.5,  17  R.  R.  390,   2  Jones  &  S.  (34  N.  Y.  Super.  Ct.) 
per  Lord  Ellenborough.    See  Cocking    .321. 
V.    Frazer,    per   Loi'd    Manslield,   re- 
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says:  '•'There  is  no  legal  distinction,  it  is  claimed,  between  the 
total  loss  of  the  thing  and  a  total  loss  of  the  valne  of  the  thing,  and 
that  in  the  one  case,  as  well  as  in  the  other,  there  i.-3  as  to  the  in- 
sured an  actual  total  loss  within  the  fair  meaning  of  the  policy. 
We  are  not  prepared  to  assent  to  this  construction  of  the  contract. 
AVe  have  not  been  referred  to  any  authority  which  supports  it. 
The  general  rule  as  to  what  constitutes  the  total  loss  of  a  ship  is 
stated  by  Sewall.  J.,  in  the  ci\.>^e  of  Murray  v.  ITatch.^^  He  says: 
Tf  the  ship  is  afloat,  or  if  it  is  practicable  to  put  her  afloat,  and  if 
she  is  capable  of  being  repaired  at  any  expense,  it  is  not  a  total  loss 
within  the  meaning  and  intent  of  the  policy.'  The  cases  in  this 
state  in  respect  to  memorandum  articles  where  the  insurer  is  liable 
only  for  an  actual  total  loss  in"  the  main  sustain  the  view  that  total 
loss  in  value  of  memorandum  articles,  so  long  as  they  remain  in  si)c- 
cie,  is  not  an  actual  total  loss."  "  So  in  another  case  in  New  York  it 
is  also  decided  that  the  question  is  not  one  of  the  value  of  the  aood^. 
for  if  any  portion  arrive  in  specie  at  the  port  of  destination,  although 
])0ssessing  no  value,  there  can  l)e  no  recovery  in  case  of  memoran- 
dum articles."  Again,  in  case  the  policy  provides  against  actual  to- 
tal loss,  this,  it  is  held,  must  be  referred  to  the  well-settled  delinitiou 
of  an  absolute  total  loss  by  a  destruction  of  the  thing  in  specie.^^   In 

16  fj  Ma.ss.  4t)2.  consideration  covers  a  total  loss  of 
"Carr  v.  Security  Ins.  Co.  109  t-aZwe  if  it  existed;  and  in  our  opinion 
N.  Y.  504, 17  N.  E.  3(39,  per  Andrews,  that  is  where  that  (|uestion  is  placed 
J.  See  Burt  v.  Brewers'  k  Maltsters'  by  the  terms  of  the  policies,  and  there 
Ins,  Co.  78  N.  Y.  400.  "idv  is  where  it  should  be  considered 
It  is  said  in  Fireman's  Fund  Ins.  in  this  case.  In  view  of  the  author- 
Co  v.  Globe  Navigation  Co.  (The  ities  cited,  aiul  others  referred  to  in 
Nottingham)  2.3(i  Fed.  (Jl8,  —  C.  C.  the  cases  cited,  we  are  of  the  opinion 
A.  — ,  49  Ins.  L.  J.  207,  220,  per  Mor-  that  the  total  loss  of  the  vessel  as  a 
row,  C.  J.:  "Whether  insurance  on  a  vessel  has  not  been  in-oven."  A  case 
vessel  against  'actual  total  loss  only'  of  a  policy  under  CaL  Civ  _Code  c. 
covers  the  case  of  a  total  loss  of  value,  2,  tit.  11,  sees.  2703,  2r05,_2<l^  also 
althoufjh  the  shii)  remains  in  the  form  considering  Code  sees.  20<  <,  -(44. 
of  a  ship,  capable  of  beinp:  repaired  "  Depeyster  v.  Sun  Mutiial  Ins. 
at  some  cost,  and  is  not  placed  by  Co.  19  N.  Y.  272,  75  Am.  Dec.  o31, 
sale  or  otherwise,  bevond  the  power  per  Grover,  J.  See  Globe  Ins.  (  o.  v. 
of  the  insured  to  pn^-ure  her  arrival.  Sherlock,  23  Ohio  St.  50;  Murray  v. 
was  referred  to  and  d..ubted,  but  not  Hatch,  (i  Mass.  4(35.  Examine  Hu{?j,' 
•lecided,  l)y  the  New  York  C.urt  of  v.  Au«,'ustu  Ins.  &  Banking  Co.  , 
Appeals  in  Carr  v.  Providence  Ins.  How.  (48  U.  S.)  59.5,  12  L.  ed.  834: 
Co.  109  N.  Y.  504.  17  N.  E.  309,  370.  Saltus  v.  Ocean  Ins,  Co.  14  .lohiis. 
We  do  not  deem  it  necessary  to  dis-  (N.  Y.)  138;  Macardier  v.  Clwsii- 
cuss  that  question  as  an  element  in  peake  Ins.  Co.  8  ('ranch  (12  I  .  S.) 
the  claim  for  an  actual  total  loss  in  39,  3  L.  ed.  481;  3  Kent's  Coiiuii. 
this  case,  for  the  rea.son  that  the  in-  (5th  ed.)  295. 

suranco   against  a  constructive   total        >9  Burt  v.  I'.rewers' &  Malsters'  Ins. 

loss  provided  for  in  the  policies  under  Co.  78  N.  Y.  400. 
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!Ui  lOnglish  oaso  wlioro  sea  (Ininauod  uootls  w(>re  roiiipcllcd.  liv  reason 
of  deejiy  and  rottenness,  to  he  llirown  into  the  sea.  Ihe\'  wci'e  held 
a  total  loss  without  notice  of  ahandonnient.^"  So  thai  the  10n,Li;lish 
rnle  seems  to  h(\  that  if  the  \ahie  of  the  t^oods  is  totally  destroyed 
hy  reason  of  sea  daniaue,  there  is  a  total  loss.  Whether  tiiis  rule  is 
simply  api)lieahle  to  .^oods  at  an  intermediate  jtort.  or  may  be  ex- 
tended to  ii'oods  whieh  have  arrived  in  sneh  condition  is  not  clear, 
althouiih  the  nde  would  probably  covern  both  cases;  but  in  case  of 
Uioods  warranted  free  from  averao;e  the  question  dejiends  upon  total 
loss  in  specie,  actual  or  inevitable,  and  is  not  one  of  depreciation  in 
value.^  Mr.  Phillips  thinks  the  better  oi)inion  is,  that  in  insur- 
ance against  total  loss  only,  or  with  the  exception  of  particular 
average,  it  is  necessary  that  the  articlp  should  be  of  "value"  at  the 
port  of  destination,  even  though  it  exist  in  specie,  l^ut  he  also 
says  that  the  cases  ]iresent  such  a  conflict  that  it  is  a  matter  of  dis- 
cretion with  the  judges  as  to  which  rule  shall  be  adoj)tcd.^  This 
author,  however,  places  an  insurance,  with  the  exception  of  particu- 
lar average,  on  the  same  ground  as  one  against  total  loss  only. 

Under  the  California  code,  any  damage  to  the  thing  which 
renders  it  valueless  to  the  owner  for  the  purposes  intended  and  for 
which  it  is  held  causes  an  actual  total  loss.  Although  in  case  of 
insurance  upon  a  thing,  or  particular  class  of  things,  it  is  not  suf- 
licient  that  the  subject  become  entirely  worthless,  for  the  insured 
is  not  liable  for  any  particular  average  loss  not  depriving  assured 
of  possession  at  the  port  of  destination  of  the  whole  of  such  thing, 
or  class  of  things,  but  a.ssurer  is  lial)le  for  his  proportion  of  all  gen- 
eral average  losses  assessed  upon  the  assured  property.^ 

§  2942a.  Freight  abandonment:  constructive  total  loss:  "free 
from  partial  loss  and  particular  average:"  expenses  of  transship- 
ment.— Tn  a  California  case  a  covering  agreement  for  insurance  on 
"freightage"  was  made,  said  contract  being  a  valued  policy.  One 
of  the  claims  was  that  because  the  cargo  was  partly  saved  and  be- 
cause the  contract  contained  the  clause  "free  from  partial  loss  and 
particular  average,"  that  the  loss  was  not  within  the  policy.  The 
policy  form  made  the  code  of  that  state  a  part  of  the  contract  so  far 

2°  Dyson  v.  Rowcroft,  3  Bos.  &  P.  Lord  Ellenljorousjh ;  and  eonsidera- 
47G,  7  R.  R.  809.  tion    of    these    cases    in    2    Arnould 

^  See  Saunders  v.  Baring,  34  L.  on  Marine  Ins.  (Perkins'  ed.  1850) 
T.  (N.  S.)  419,  3  Asp.  M.  C.  133;  1023  et  .seq.,  *1020  et  seq.;  Id. 
Anderson  v.  Roval  Ex.  Assur.  Co.  7  (Maclachlan's  ed.  1887)  1005  et 
East,  38,  3  Smith,  48,  8  R.  R.  589;  seq.;  Id.  (9th  ed.  Hart  &  Siraey) 
Roux  V.  Salvador,  3  Bing.  (N.  C.)  sees.  1065  et  seq.,  pp.  1333  et  seq. 
26fi,  7  L.  J.  Exc-h.  328.  4  Scott,  1,  ^2  Pliillips  on  Ins.  (3d  ed.)  452. 
2  Hodges,  209,  43  R.  R.  G38,  1  Eng.  ^Deering's  Annot.  Civ.  Code  Cal. 
Rul.  Cas.  46;  Cologan  v.  London  sec.  2704,  subd.  3,  2711. 
Assur.   Co.  5   Maule  &   S.   447,   per 
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as  not  provided  for  by  said  policy  and  said  code  provided  tliat  ''a 
total  loss  may  be  either  actual  or  constructive."  *     Both  kinds  of 
loss  were  covered  by  the  contract.     Said  code  also  provided  that  a 
constructive  total  loss  is  one  which  gives  to  a  person  insured  a  right 
to  abandon  "the  thing  insured:"  *  but  there  need  not  be  an  actual 
abandonment,  as  it  is  suthcient  to  constitute  a  constructive  total  loss 
if  the  right  to  al)andon  exists,  and  the  right  t<»  al)andon  exists  with 
respect  to  freightage  when  the  situation  of  the  ve>sol.  brought  about 
In-  one  of  the  perils  insured  against  is  such  that  the  cargo  cannot  be 
taken  to  its  destination  and  the  freightage  thereby  carried  "without 
incurring  an  ex] tense  to  the  insured  of  more  than  half  the  value 
of  the  thing  alcindoiied."  ^    There  was  a  loss  by  stranding  and  an 
actual  loss  and  destruction  of  the  ship  and  an  actual  abandonment 
thereof  and  the  freightage  was  abandoned.     It  wtus  declared,  that 
no  constructive  abandonment  was  necessary  <as  to  the  ship  and  that 
freightage  could,  tlierefore,  be  constructively  abandoned  notwith- 
standing the  code  "^  jtrovision  that  "freightage  cannot  in  any  case 
l>e  abandoned  unless  the  shi|»  is  also  abandoned;"  also  that  the 
existence  of  a  right  to  abandon  so  as  to  make  n  constructive  total 
loss  was  determined  at  the  time  of  the  stranding  and  that  the 
(|uestion  was  whether  at  that  time  it  was  rea.sonably  possible  to 
bring  the  cargo  into  port  without  an  expense  of  more  than  half  its 
value,  if  the  insunmce  is  ujmn  cargo,  or,  if  it  i<  upon  freightage, 
without  an  expenditure  of  more  than  half  the  amount  thereof. * 
Accordingly,  it  was  decided,  in  this  action  under  a  policy  on  freight 
to  be  earned,  that  the  right  to  abandon  existed  and  th6re  was  a 
constructive  total  loss  for  whicli  recovery  could  be  had.  even  though 
the  cargo  was  partly  saved  and  notwithstanding  the  clause  ''■'free 
from  partial  loss  or  ]>articular  average."    It  was  also  held  that  ex- 
]>en.ses  incurred  on  account  of  freightage  to  carry  the  cargo  to  its 
destination  and  earn  freight  are  to  be  taken  into  account  for  the 
purpose  of  determining  whether  at  the  time  of  stranding  the  right 
to  al)andon  existed  and  that  wliere  the  aggregate  is  more  than  half 
the  freightage  insured  there  i-  a  constructive  total  loss.^ 

§  2943.  Shall  not  abandon  until  "ascertained  that  the  recovery 
and  repairs  of  said  vessel  are  impracticable." — If  the  policy  pro- 
vides that  the  ve-sel  shall  not  be  abandoned  until  it  is  a.seertaincd 
that  its  recovery  and  repair  are  imi)racticai)le.  lliis  said  clause  will 
l>e  construed  to  have  reference  to  the  time  the  abandonment  wa> 
made,  so  that  where  a  vessel  was  carried  over  the  falls  of  a  river 

*Civ.  Code  sec.  2703.  ^  Vvtoria  Stonmship  Co.  v.  Wcst- 

•  Civ.  Code  sec  27(M.  ern   Assur.  Co.  ol'  Toronto,  167  Cal. 

•Civ.  Code  sec.  2717.  348,  13!)  Pac.  807. 

'  Civ.  V,o(\p  see.  2717. 
^  Citiyuf    Kllicott    v.    .Mliancc    Ins. 
Co.  14  Cray  (80  Ma.ss.)  320. 

5009 


^§  2<M4-294l)  JOYCE  ON  INSURANCE 

and  sunk,  and  it  wa'^  iniprartit-aMo  to  vocoxer  and  repair  lier  at 
tho  place  where  she  then  hiy.  having  in  \  itw  tlit^  uncertainty  as 
to  when,  if  at  all,  a  rise  would  come  and  lloal  Iior  oH",  and  all  the 
other  circumstances  of  the  case  existing  at  the  time  of  making  the 
abandonment,  then  the  fact  that  the  vessel  was  recovered  and  re- 
paired a  year  after  does  not  invalidate  the  abandonment,  and  the 
court  refused  to  instruct  the  jury  that  the  fact  that  the  vessel  was 
recovered  and  repaired  was  the  **l:)est  evidence"'  that  it  was  practic- 
able to  recover  and  rejtair;  it  was  held  pro])er.^° 

§  2944.  Peril  removed  before  loss  takes  place. — Tf  the  peril  in- 
sured against  l)e  removed  before  any  loss  takes  j^lace,  and  the 
voyage  is  not  broken  up  thereby,  but  is  or  may  be  resumed,  the 
insured  cannot  abandon,  even  though  said  peril  does  act  upon 
ihe  subject  insured  or  is  imminent.^^ 

§  2945.  Ultimate  state  of  facts  when  action  brought  controls  in 
England  as  to  abandonment. — The  rule  in  JMigland  seems  to  be 
settled  that  the  ultimate  state  of  facts  appearing  at  the  time  the 
action  is  brought  is  the  criterion  of  the  right  to  recover  for  a  total 
loss,  "and  if  at  that  time  what  had  antecedently  been  a  total  loss 
has  by  subsequent  events  ceased  to  be  so,  and  become  an  average 
loss  merely,  a  compensation  for  an  average  loss  can  alpne  be  re- 
covered," ^^  although  the  validity  of  the  abandonment  there  de- 
pends upon  the  state  of  things  existing  when  notice  is  given  of 
abandonment.^' 

§  2946.  State  of  facts  existing  at  time  of  abandonment  controls 
here. — By  the  law  of  this  country  the  right  to  recover  for  a  con- 
structive total  loss  depends  upon  the  state  of  facts  existing  at  the 
time  t)f  the  abandonment.     The  riglit  to  abandon  is  a  vested  right, 

1°  Orient  Mutuallns.  Co.  V.  Adams,  kins'  od.  1850)   *fl94;  Id.   (Maclaeh- 

123  U.  S.  07.  31  L.  ed.  63.  S  Sup.  lan's   ed.    1887)    972,   1029    et   seq.; 

Ct.   68,   citiufj   Bradhe   v.    .Ala rvland  Id.  (9th  ed.  Hart  &  Simey)  sec.  1096, 

Ins.  Co.  12  Pet.  (37  U.  S.)  378,  379,  pp.   13()6   et  seq.,   citing   Bainbridpe 

9  L.  ed.  1123:  Rhinelander  v.  Penn-  v.    Neilson,   10   East,   329,   1    Camp, 

svlvania  Ins.  Co.  4  Cranch  (8  U.  S.)  240,    10    R.    R.    316,    1    Eng.    Rul. 

29,  2  L.  ed.  540;  Marshall  v.  Dela-  Cas.    121;    Smith    v.    Robertson,    2 

ware  Ins.   Co.  4   Cranch    (8  U.   S.)  Dow.   Par).    C.   474,    14   R.    R.    174, 

202,  2  L.   ed.  596;   3  Kent's   Com-  i)er    Lord    Eldon;    M'lver    v.    Hen- 

mentaries,  321.  derson,  4  Maule  &   S.  476,   584,   16 

^^  Smith    V.    Universal    Ins.    Co.    6  R.   R.   550,  per  Lord   EUenborough ; 

Wheat.    (22    U.    S.)    176.    5    L.    ed.  Rrotherston    v.    Barber,   5    Maule   & 

235;  Parsons  v.  Scott,  2  Taunt.  363,  S.  418,  17  R.  R.  378;   Hamilton   v. 

11  R.  R.  610;  Hall  v.  Franklin  Ins.  Mendes,  2  Burr.  1211,  1  W.  Bl.  276, 

Co.  9  Pick.    (26  Mass.)    466;   Bain-  1    Kna:    Rul.    Cas.    112;    Navlor    v. 

bridge   V.   Xiclson,   10   Ea.st:,   .329.   1  Tavlor,  9  Barn.  »fe  C.  718,  4  M'.  &  Rv. 

Camp.   240,   10   R.    R.   316,   1   Eng.  .■')2(),  .33  R.  R.  30."). 
Rul.  Cas.  121.  ^3  2  Arnould  on  Marine  Ins.   (Per- 

12  2  Araould  on  Marine  Lis.  (Per-  kins'  ed.  1850)   *993. 
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and  once  rightfully  exercised  it  cannot  be  devested  by  subsequent 
events,  unless  by  the  express  or  implied  consent  or  waiver  of  as- 
sured. In  brieffif  the  right  is  properly  exercised,  and  the  abandon- 
ment is  good  when  made,  facts  thereafter  arising  cannot  alter  its 
character.  1*  Thus,  it  is  said,  ''if  such  a  state  of  things  existed  at 
the  time  of  the  abandonment  a*  justified  it.  then  the  company  is 
liable,  regardless  of  subscciuent  events  or  developments  occurring 
after  notice  of  the  abandonment  to  the  insurer  or  his  agent."  |^ 
80  the  condition  of  the  vessel  at  the  time  of  the  abandonment  is 
undoubtedly  the  test  of  the  right  to  abandon,^^  and  the  loss  should 
be  deemed  effectual  and  certain  from  the  time  the  vessel  was  so 
injured  that  her  destruction  became  inevitable,  and  the  claim  for 
damage  must  be  deemed  to  have  then  attached,  although  she  was 
kept  afloat  for  some  time  after  injury.^'  But  if  a  technical  total 
loss  occurs,  and  the  vessel  is  fully  repaired  by  the  master  or  other 
agent  of  assured,  and  is  on  her  voyage  before  actual  abandonment, 
tiie  abandonment  is  of  no  effect,  and  the  a.«sured  can  recover  only 
for  a  partial  loss.^^  It  is  held  sutiicient.  however,  if  the  loss  con- 
tinues total  to  the  time  when  the  abandoninont  is  made.^^     The 


"  Viiited  States. — Orient  Mutual 
Ins.  Co.  V.  Adams.  123  U.  S.  67.  31  L. 
(■(1.  (i3,  8  Sup.  Ct.  08;  Bradlie  v. 
:\Iarvland  Ins.  Co.  12  Pet.  (37  U.  S.) 
.378.  !)  L.  ed.  1123;  Rhinelander  v. 
IViiusvlvania  Ins.  Co.  4  Cran<-li  (8 
U.  S.)  29,  2  L.  od.  540;  Marshall  v. 
Delaware  Ins.  Co.  4  Cranch  (8  U. 
S.)  202,  2  L.  cd.  596;  Wallace  v. 
Thames  &  Mersey  Ins.  Co.  22  Fed. 
Cid.  See  Fireman's  Fund  Ins.  Co.  v. 
(Ilobe  Navipration  Co.  236  Fed.  618. 
—  C.  C.  A.  — ,  49  Ins.  L.  J.  207: 
lioyal  Exchange  Assur.  v.  Graham  & 
;^^<»rton  Transportation  Co.  106  Fed, 
32,  92  C.  C.  A.  00,  38  Ins.  L.  J.  545. 

Ciilifornla. — Vietoria  Steamshi]. 
<"'().  V.  Western  Assur.  Co.  of  Toronto. 
107  Cal.  348,  139  I'ae.  807  {rou- 
sidcreil  under  §  2942a  herein). 

Louisiana. — Marks  v.  Nashville 
Iii>.  ( 'o.  0  La.  Ann.  127. 

Mti.-i.sarliKsclts. — Sin>\v  v.  I'nion 
Mutual  Ins.  Co.  119  Mass.  .592,  '20 
Am.  Uej).  349;  Coolid<,'c  v.  Gloucester 
Ins.  <'o.  15  Mass.  .341;  Loveriufr  v. 
Mercantile  Ins.  Co.  12  Pick.  (2!t 
M:i>-^.)  348;  Wood  V.  Lincoln  In>. 
Co.  ()  Ma.ss.  479,  4  Am.  Dec.  1()3. . 

Xeir  York. — .Fumt-I  v.  Marine  Ins. 
.Co.   7   Johns.    (N.    Y.)    412,   5   Am. 
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Dee.  283 :  Church  v.  Bedient,  1  Caines 
(N.  Y.)  21;  Schieftelin  v.  New  York 
Ins.  Co.  9  Johns.  (N.  Y.)  21,  20, 
per  Kent,  C.  J.;  Dickey  v.  American 
Ins.  Co.  3  Wend.  (N!  Y.)  058.  20 
Am.  Dee.  763. 

South  Carolina. — Teasdale  v. 
Charleston  Ins.  Co.  2  Brev.  (S.  C.) 
190,  3  Am.  Dec.  705. 

That  al)aiulonuu'nt  relates  back  to 
time  of  disaster,  see  Gilchrist  v.  Chi- 
cago Ins.  Co.  104  Fed.  560,  44  C.  C. 
A.  43. 

1^  Hundhausen  v.  United  States 
Fire  k  Marine  Ins.  Co.  (Tenn.)  17 
S.  W.  152. 

1^  Dickev  V.  American  Ins.  Co.  .3 
Wejul.  (N.  Y.)  058;  Dickev  v.  New- 
York  Ins.  Co.  4  Cow.  (N.  Y.)  '2'22: 
Saun'7,  V.  Sun  Mutual  Ins.  Co.  2 
Sand.   (N.  Y.)  482. 

(Jreat    Western    Ins. 
(N.  Y.)  562,  3  Keyes 


^"^  l)\uican  v 
Co.  3  Abb.  Dec 
(N.  Y.l  .394. 

"  Dickev  V. 
Cow.  (N.  Y.) 
American  Ins. 
ii5S,  20  Am.  Dec.  ' 

^^  Karl  V.  Shaw, 


New  York  Ins.  Co.  4 

222.  alT'd   Dickev   v. 

Co.  3  Wend.   (N.  Y.) 

03. 

1   .lolnis.  Ch.   (N. 


Y.)  :!13,  1  Am.  Dec.  117. 
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C'cnoral  nilo  also  ai>i»lies  wiiciv  thcro  is  a  credit  sli[)ulatc(l  to  tho 
insuror.  and  the  lo^^s  ceases  to  lie  tolal  before  the  expiration.*^"  An 
internuHliale  abandonnieni  was  licld  valid  where  a  shii)  was  seized 
and  carried  into  port,  and  evcnlually  (he  shi})  and  car^o  were  re- 
stored, ancl  the  conrt  ordered  tnll  freight  to  be  paid,  but  the  master 
refused  to  resjiij)  tlie  carL:;o.  and  there  was  no  other  opportunity  for 
reshii^nient  for  thirty-six  dav-.^  So  neithc;r  an  acquittal  nor  a 
restitution  all'ecl  an  abandonnicMit  of  a  vessel  or  freight  once  fairly 
niade.^  A,uain.  where  a  vessel  was  cfiptured  and  condemned,  and 
an  offer  to  abandon  made,  which  was  refused,  it  was  not  in  the 
power  of  the  nia.-lcr  by  any  ael  of  his,  as  by  way  of  compromise 
with  the  captors  after  condcnmalion  and  recovering;  back  the  vessel, 
to  chanuc  a  total  into  a  partial  loss  without  the  subsequent  assent 
of  the  assnred.  an<l  in  such  ca.se  the  purchase  of  the  vessel  by  the 
master  is  for  the  insurer's  benefit,  if  he  choo.'tes  t(»  avail  himself 
thereof,  lint  if  he  does  not,  the  refusal  does  not  affect  the  al'undon- 
ment.^  So  the  redelivery  of  a  captured  vessel  on  Ijail  does  not 
defeat  the  rioht  to  abandon,*  and  where  by  an  arrangement  with 
the  supercargo  of  a  vessel,  ca{itured  on  her  outward  voyage,  rati- 
fied by  the  prii^e  court  of  the  country  two-thirds  of  the  cargo  were 
allowed  to  the  captors  and  one4hird  restored,  it  was  held  that 
neither  this  partial  restoration  nor  the  reception  by  the  assured  of 
the  proceeds  of  it  invested  in  a  return  cargo  took  away  the  right 
to  abandon,  nor  waived  or  invalidated  a  prior  aljandonment.*  Bu! 
the  right  of  the  assured  to  abandon  for  a  total  loss  depends  upon 
the  state  of  the  facts  at  the  time  of  the  offer  to  abandon,  and  nor 
upon  the  state  of  the  information  received.*'  Tn  freight,  as  well 
as  on  ship  and  cargo,  a  right  to  recover  a  total  loss  of  freight  will 
not  be  defeated  by  subsequent  events;  as  where  a  ship  stranded 
and  sold  was  subsequently  gotten  off,  this  did  not  prevent  its  being 
a  total  loss  of  freight.' 

2°  Miuison  v.  Now  England  Ins.  ^Mnrshall  v.  Delaware  Ins.  Co.  4 
Co.  4  Ma.ss.  88.  Crandi  (8  U.  S.)  202,  2  L.  cd.  r^db,  2 

^  Dorr  v.  New  England  Marine  Ins.  Wash.  (U.  S.  C.  C.)  51,  Fed.  Cas.  No. 
Co.  4  :\rass.  221.  9,127;   Olivero   v.   Union   Ins.   Co.   3 

2  Hordes  v.  Hallett,  1  Caines  (N.  Wheat.  (16  U.  S.)  18.H,  4  L.  ed.  3(55; 
Y.)  444.  Bosley  v.  Cliesai)eako  Ins.  Co.  3  Gill 

3  Jumel  V.  Marine  Ins.  Co.  7  Johns.  &  J.  (Md.)  450,  22  Am.  Dec.  337; 
(N.  Y.)  412,  5  Am.  Dec.  283.  See  Dorr  v.  Union  Ins.  Co.  8  Mass.  502; 
Robinson  v.  United  Ins.  Co.  1  Johns.  Robinson  v.  Jones,  8  Mass.  53(),  5 
(N.  Y.)  592;  Livingston  v.  Hastie,  Am.  Dec.  114;  Child  v.  Sun  IMutual 
3  Johns.  Cas.  (N.  Y.)  293.  Ins.  Co.  2  Sand.  (N.  Y.)  76;  Dickey 

*  Lovering  v.   Mercantile   Ins.   Co.   v.  New  York  Ins.  Co.  4  Cow.  (N.  Y. ) 
12  Pick.    (29  Mass.)   348.     Examhie   222,  aff'd  3  Wend.    (N.  Y.)   658,  20 
Li\ermore  v.  Newburyport   Ins.   Co.   Am.  Dec.  763. 
1  .Afass.  264,282.  '  •' Mount  v.  Harrison,  4  Bing.  388, 

5  IJadcliff   V.    Coster,   1   Hoff.    Ch.    1  Moore  &  P.  14,  29  R.  R.  580. 
(N.  Y.)  98. 
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§  2947.  Total  cannot  be  changed  into  a  partial  loss  by  acts  of 
insurer  or  agent  after  justifiable  abandonment. — Tn  cixse  the  cir- 
cumstances are  such  as  to  justify  an  abandonment  under  the  pol- 
icy, the  rights  of  the  parties  have  become  fixed,  and  insurers  cannot 
change  a  total  into  a  partial  loss  by  their  subsequent  acts.' 

§  2948.  Recovery  or  restoration  of  property  or  indemnity  re- 
ceived before  abandonment. —  If  tlie  assured  before  abandonment 
recovers  back  the  thing  insured,  or  if  he  recovers  an  indemnity  for 
the  loss,  he  cannot  abandon.  Thus,  where  the  assured  obtained 
payment  from  the  United  States  government  for  the  loss  of  a  ves- 
sel which  the  government  officers  had  seized  for  service,  it  was  held 
that  there  was  no  such  loss  as  would  entitle  the  assured  after  said 
payment  to  abandon  and  claim  a  total  loss.^  Under  the  California 
code,  if  the  vessel  is  so  far  restored  when  the  almndonment  is 
made  that  there  is  then  in  fact  no  total  loss,  the  abandonment  is 
of  no  avail. ^°  We  have  already  noted  the  distinction  between  the 
law  of  England  and  this  country  as  to  the  time  to  which  the  aban- 
donment relates. ^^  and  necessarily  this  distinction  affects  the  fact 
as  to  the  restoration  of  the  property,  for  if  it  is  restored,  after  notice 
of  abandonment  and  l)efore  action  brought,  in  such  a  condition  as 
to  warrant  insisting  upon  assured's  taking  possession,  assured's 
riglit  to  insist  u|)on  aljandonment  is  taken  away  under  the  English 
rule,  even  though  a.^sured  was  justified  in  making  the  abandonment 
at  the  time  when  made.  But  if  the  ship  when  restored  might  then 
Ije  abandoned,  a  recovery  may  be  had.^^  The  principle  underlying 
this  rule  is  applicable  to  a  restoration  before  abandonment  made 
in  this  country, ^^  although,  as  elsewhere  stated  herein,  an  abandon- 
ment justified  when  made,  and  being  otherwise  valid,  cannot  be 
affected  by  subseciuent  events  except  perhaps  in  cases  of  waiver." 

'  W'allcrslfiii     v.     Columbian     Ins.  378;  Iloldsworlh  v.  Wise,  7  Barn.  & 

Co.  44  X.  Y.  204,  rev'g  3  Rob.   (N.  C;  704.  (5  L.  J.  (0.  S.)  K.  B.  134,  31 

Y.)    528.      Soc    Carr  v.    Providence-  K.  R.  29f);  Naylor  v.  Tavlor,  9  Barn. 

Washinjrton  Ins.  Co.  38  Hun  (N.  Y.)  &  C.  718,  725,  4  M.  &  Ry.  526,  33 

8f),  12  Cent.  Rep.  (i5(»,  affVl  109  X".  R.   R.   305;    Patterson   v.   Ritchie,  4 

Y.  504,  17  X.  E.  3(i!»,  per  Andrews,  J.  Manic  &   S.  393,   1(5  R.   R.  498,  all 

^Murray  v.  llannony  Ins.  Co.  58  cited  with  other  cases  in  2  Anionld 

P.arl).   (X."Y.)   9.  "  on    Marine  Ins.    (I'erkins'  ed.  1850) 

lODeerinR's  Annot.  Civ.  Code  Cal.  *994  et  seq.,  1004,  MO(iO,  10G7,  *]003 

sec.  2720.  et  secj.;  Id.    (iMacladilan's  cd.  1S87) 

"See  Si^  2915.  '2U\(\  licrein.  1028,  1031,  103.!;   Id.  !)tli  <■(!.  Hart  & 

12  Bj,ini)rid<,'e  v.  Xeilson,   10   East,  Siniev)    sees.    10.50,   pp.    131G,   .1317, 

.329,  1    Camp.  240.    10   K".    1{.   .31  (i,    1  1092,   1099   et    se(|.,   pp.    13(53,    1371 

Enf,'.     iJnl.    ('as.     121;     Hamilton    v.  et  seq. 

Mcndes,  2  Burr.  1211,  1  W.  i'.i.  276,        "  See  §  29(59  iicnin,  as  to  right  to 

1   Eng.  Kul.  Cas.  112;  Pirotheiston  v.  abandon  being  revived. 
Bjirl)er,  5  Muule  &  S.  418,  17  R.  R.        i*  See  §  2972  ht-rein. 
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CHAPTER  T.XXVTT. 

ABANDOmrENT     AND     TOTAL     LOSS— MAKINE     RISKS,     CON- 
TINUED. 

^   Jll.'iS.     Abandonment  has  voference  to  ])i()|)erty  at  risk  at  time. 

S  "JJ*;")!).     Ktit'ect  of  pai'tiiiiL;'  witli  iiitcivst. 

>;  L'itr)?.     Ahaii(l(Hiiiicnt  Id  second  or  diiVcrt'iit  assurers:    salvage  apportion- 
ment. 

.^  2958.     Cargo  and  profits  insured  separately :  double  abandonment. 

!^  _'n.')0.     Voyajie  defeated  or  loss  eaused  by  a  peril  not  insured  against. 

S  'J!H)0.     Notice  and  proof  of  abandonment  necessary:    object  and  purpose 
of  notice:    bow  far  claim  for  total  loss  implies  abandonment, 

§  '29G0a.  Abandonment   and    constructive  total   loss:     reinsurance:     notice: 
"pay  as  may  ))e  paid:'"  compromise. 

§  2961.     Assured  must  not  await  results:    must  abandon  in  reasonable  time. 

§  2962.     Where  property  would  i)erisli  before  notice  could  be  received. 

>;  2963.     What  constitutes  reasonable  time.  ^ 

S  2964.     What  is  not  reasonable  time. 

S  2965.     How  far  notice  in  reasonal)le  time  affecte<l  l)y  available  means  of 
speedy  communication. 

§  2966.     Abandonment  by  morluaiice:    reasoiiai)le  time. 

§  2967.     Effect  of  stijuilalitm    as   to    time  of   abandonment    or   agreement 
keeping  rigiit   in  al)eyance. 

§  2968.     How  far  delay  affected  by  fact  iiiat  insmer  not  prejudiced  thereby. 

>;  2969.     Loss  total  at  date  of  abandoinnent :    revival  of  right  to  abandon. 

>;  2!(70.     Advice  of  loss  necessary:    source  and  means  of  information  au- 
thorizing notice. 

§  2971.     Character  of  the  information:    actual  srate  (»f  facts. 

§  2972.     Abandonment   wot  validateil  I)y  sul)se(|uent  events:    new  abandon- 
ment. 

§  2973.     SufTicient   grounds  and   tiiic  causes   nmsr  be  as.signed :    bound  by 
cause  a.ssigne(l. 

§  2974.     Though  wrong  cause  assiiined  may  iccover  actual  loss. 

§  2975.     Noncommunication    of   additional    causes    or    of   all    eause.s    when 
sudicient    cause  stated. 

•^   2976.      Sufliciency  of  abandoinnent   and  cases. 

Si  2977.     Sufficiency    of    ali.in  loiimenl  :     subject    matter    clearly    indicateil 

though  not  e.\j)ressly  nameil:    "advances  on  Ixjard." 
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§  2978.  Abandonment  must  be  positive,  absolute,  and  unconditional :  as- 
sured's  acts  of  ownership :  form  immaterial  and  writing  unuec- 
essaiy. 

§  2979.     How  far  abandonment  transfers  title. 

§  2980.  Lieus,  encumbrances,  contracts  with  third  persons:  charges,  ex- 
penses, and  liabilities  arising  from  abandonment. 

§  2981.  Freight  valued:  accounting  for  freight  as  salvage:  goods  of  as- 
sured and  other  shippers  on  board. 

§  2982.  Abandonment  where  assured's  possession  has  never  been  parted 
with:    salvors  as  agents  of  assured. 

§  2983.     Abandonment:    English  registry  acts:    vesting  of  title  to  ship. 

§  2984.  Sails,  etc.,  saved  not  a  fund  in  assured's  hands  to  defray  expenses 
of  getting  off  stranded  vessel. 

§  2985.     Acceptance  binds  both  parties. 

§  2986.     Acceptance  under  circumstances  of  doubt  as  to  right  to  abandon. 

§  2987.     Implied  acceptance:    taking  possession  of  vessel. 

§  2987a.  Stipulation  to  recover  and  repair  vessel:  duty  of  assured  and 
assurer:    abandonment:    imj^lied  acceptance. 

§  2988.     Constructive  acceptance  regardless  of  fifty  per  cent  total  loss  rule. 

§  2969.     Acquiring  and  holding  title  under  distinct  right  not  an  acceptance. 

§  2990.  What  acts  of  assurer  by  his  agents  do  and  do  not  constitute  ac- 
ceptance. 

§  2991.  Merely  taking  possession  of  vessel  and  deficiency  of  repairs  as  af- 
fecting acceptance. 

§  2992.  Assured  not  bound  to  refuse  acceptance:  silence:  cases  of  non- 
acceptance. 

§  2993.     Abandonment  validly  made  continuing  though  acceptance  refused. 

§  2994.     Retroactive  effect  of  abandonment  and  acceptance. 

§  2995.  Effect  upon  assured's  rights  and  assurer's  liability  of  nonaccept- 
ance :   disclaimer  of  interest  in  salvage. 

§  2996.     Arrests,  restraints  and  detainments:  embargo,  etc. 

§  2996a.  Declaration  of  war  as  "restraints''  of  princes,  etc.:  abandonment: 
loss  of  "adventure:"  goods  remaining  in  assured's  possession. 

§  2997.     Blockade. 

§  2998.     Freight:   stipulation  not  to  abandon:    case  of  blockade. 

§  2999.  Abandonment,  how  far  justified  by  fear  of  danger:  ca])ture,  de- 
tention,  etc.:     iunninent   danger. 

§  .'50(10.     Same  subject  :    acceptance  of  cargo  at  another  poi-t  by  consignee. 

§  3001.  Kiglit  to  abandon  may  be  taken  away  by  caj)lure  alter  riglit 
accrues. 

§  3002.     Abandonment  for  (■.■ipiurc:  how  tar  restrained  by  stipnialions. 

§  300.'{.     Capture  and  .seizure. 

«^  .'{001.     K(cai)turc. 

§  300.').     \'c.s.sel   and  cargohcld  a-s  security,  captured  and  rocaj)tured,  and 
e.xpensive  and  doutl)ful  litigation  necessary  to  recover  her. 
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1$  300l).     Abaniloiiiiioiit  :    ji'ltison:    (■(nitiibulioii  iici'd  iiuL  bo  lirsl  demanded. 

'■^  3007.     Stranding:     siil)niorsi()n.  ^ 

^}  3008.      Kilty  i)or  lont  ndc:    repairs. 

§  3009.     E.xtrenie  ami   iuiiMincnt   daiiLier  ol'  desl ruction. 

§  3010.     Fraudulent    and    desij;ned    e.\|i(isiii'e    Id    peril    disi innuislied    from 

mere  negligence  of  nia>t(r  and    mariners. 
§  3011.     N'essel  desertcid  by  mariners  because  of  inability  to  extricate  her 

from  peril,  or  in  case  of  mutiny  or  to  save  their  lives,  etc. 
§  3012.     Place  of  peril  may  enhance  probability  of  total  loss. 
§  3013.     Arrival   of   ship:     continuation    oi    risk:     completion   of   voyage: 

ship  on   arrival   not   worth  repairing  or  repairs  exceeding  iifty 

per  cent :    freight. 
§  3014.     Arrival  of  part  of  goods:    fifty  per  cent  rule  in  such  case. 
§  3015.     Loss  or  retardation  of  voyage:   ship,  cargo,  and  freight. 
§  301G.     Total  sub.se(|uent  to  partial  loss:    successive  losses. 
^  3017.     Waiver  of  abandonment:    purchase  by  assured,  etc. 
§  3017a.  Abandonment:  nonwaiver  clause. 
§  3018.     AVaiver,  revocation,  and  estoppel :    insured  and  insurer  generally : 

miscellaneous  eases. 


§  2955.  Abandonment  has  reference  to  property  at  risk  at  time. — 

If  goods  have  never  been  at  insurer's  risk  or  if  a  part  thereof  has 
been  discharged  during  the  course  of  the  voyage,  no  abandonment 
need  be  made  as  to  them;  for  abandonment  has  reference  to  that 
part  of  (he  property  insured  which  is  at  risk  at  the  time  of  the 
disaster.^*  8o  if  no  goods  have  been  loaded  on  board  ship  and  the 
poUcy  specifically  values  the  ship  and  goods,  here  the  ship  only 
is  at  risk  to  the  extent  of  the  valuation  thereon,  and  abandonment 
must  be  confined  to  the  ship.-'^  But  vvlicre  the  goods  were  insured 
'■free  from  average  unless  general,"  and  the  boat  arrived  at  its 
destination  with  its  cargo,  and  after  a  part  had  been  landed  and 
delivered  to  the  consignees,  and  the  policy  also  limited  the  risk 
until  such  time  as  the  goods  should  be  safely  landed  at  the  destina- 
tion, it  was  held  that  the  Hability  for  an  absolute  or  constructive 
total  loss  extended  to  the  entire  cargo,  and  as  a  part  had  been  safely 
discharged  the  risk  had  terminated." 

^*  Emerigon  on  Ins.  (Meredith's  ed.  The  syllabus  in  this  case  reads:    "De- 

1850)   c.  xvii.  see.  8,  pp.  702  et  secj.  fendant   and   others   issued   an    open 

See  Maryland  Ins.   Co.  v.  Bosley,  9  policy  of  nuirine  insurance,  a  printed 

Gill    &    J.    (Md.)    337;    Havelock   v.  form  being-  used;  this  provided  that 

Kockwood,  8  Term  Rep.  268.  its  general  language  should  be  con- 

^^  Amery  v.  Rodgers,  1   Esp.  207,  trolled    by    indorsements    of    special 

208,  5  R.  R.  731.  risks,    as   made   from    time   to   time. 

^"^  Chadsey  v.  Guion,  97  N.  Y,  333.  'Touching  the  adventures  and  perils' 
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§  2956.  Effect  of  parting  with  interest. — An  assured  who  has 
pai-ted  with  his  interest  and  thereby  deprived  himself  of  the  power 
of  transferring  the  title  cannot  abandon.  Thus,  if  assured  nuikes 
an  absolute  bill  of  ^ale,  taking  back  an  agreement  to  apply  the  pro- 
ceeds to  the  payment  of  his  debts,  or,  in  other  words,  mortgages 
his  ship,  he  has  so  far  deprived  himself  of  the  absolute  title  that 
he  cannot  abandon,  although  he  may  recover  as  for  a  partial  loss 
the  actual  damage  sustained."  In  England,  liowever,  the  mort- 
gagor may  convey  an  absolute  title,  subject  to  such  rights  as  appear 
upon  the  registry,  for  the  mortgagor  is  nevertheless  the  owner  by 
force  of  the  statute.^^  But  if  assured  has  an  interest  in  the  vessel 
at  the  time  of  the  disaster,  he  may  recover  upon  the  policy  not- 
withstanding the  fact  of  his  having  subsequently  and  before  the 
sinking  of  the  vessel  made  an  assignment  of  his  interest  to  others 
who  were  ignorant  of  the  injury.^"  So  where  a  vessel  at  sea  receives 
such  an  injury  from  the  perils  of  the  sea  that  she  must  necessarily 
founder  before  any  relief  or  assistance  can  be  obtained,  the  insured 


insured  against,  the  policy   declared  it  was  lost.     In  an  action  upon  the 

that  'in  this  voyage  they  are  of  the  policy  held,  that  by  the  contract  the 

seas     .     .     .     and   all   other  perils,  insurers    were    exempted    from    the 

losses  an4  misfortunes  that  have  or  payment  of  any  less,  occurring  only 

shall  come  to  the  hurt,  detriment  or  to  a  portion   of  the  property,  their 

damage  of  the  said  goods  and  mer-  liability   being  confined  to  the  abso- 

chandise,    or   any   part    thereof.'      A  lute  or  constructive  loss  of  the  entire 

subse<iuent    provision,    however,    de-  cargo;  and  that  therefore,  when  by 

clared  that  'vegetables  and  roots   .    .   .  the  delivery  in  good  order  of  a  ma- 

and  all  other  articles  that  are  perish-  terial    part   a    total    loss   during   the 

able  in  their  own  nature    ...    are  progress  of  the   insured   voyage   be- 

warranted  by  the  assured  free  from  came    impossible,    such    liability    ter- 

average  unless  general.'     The  policy  minated.''     The  court  cites  upon  the 

also    provided    that     'the    adventure  point  in  question.     Morean  v.  United 

shall  continue  and  endure  until  the  States  Ins.  Co.  1  Wheat.   (14  U.  S.) 

said  goods  and  merchandise  shall  be  219,    4    L.    ed.    75;    Wadsworlii    v. 

safely  landed  at     .     .     .     aforesaid.'  Pacific   Ins.    Co.    4   Wend.    (N.    Y!) 

Plaintitr's   a-ssignor   was   insured   by  33;  De  Peyster  v.  Sun  Mutual  Ins. 

indoi-sement  on  said  policv,  upon  a  Co.  19  N.  Y.  272,  277,  7.")  Am.  Dec. 

quantity  of  jK)tat(jes,  'said  to  contain  ;531;  Guerlain  v.  Columbian  Ins.  Co. 

IfioO   barrels,'  .shipped  in  bulk  on  a  7  Johns.   (N.  Y.)   527;  Kalli  v.  Jan- 


canal  boat  named,  'from  New  Yoik 
to  Yonkers  V.  P.  A.,'  which  initials, 
it  was  conceded,  meant  that  the  risk 
was  free  from  particular  average; 
i.  e.,  tliat  the  a.ssureil  sliould  only  be 
accounlal)I(!    for    a    total    loss.      The 


son,  fi  Ell.  &  Bl.  422,  '25  L.  J.  q.  H. 
300. 

^^  Gordon  v.  Massachusetts  Ins. 
Co.  2  Pick.  (19  .Afass.)  '249;  Locke 
v.  North  America  Ins.  Co.  13  Mass. 
(il.     See  Iligginson  v.  Dall,  13  Mass. 


boiit    arrived   at    its   port   ol'   (leslina-  207. 

tion  with  it.s  entire  cargo  and  in  good  ^^  So  stated  in  2  .Vrnoiild  on  Ma- 
order,  but  after  about  109  barrels  rine  Ins.  (MachK-hlan's  ed.  1887)  957, 
of  the  potatoes  had  been  taken  out  cllinif  Maclaclilan  on  Sliipiiing,  42. 
and  drliv«'red  to  the  consignees  in  ^°  Duncan  v.  tJreal  Western  Tns. 
good  order,  the  boat  sank  with  the  Co.  1  Abb.  Dec.  (N.  Y.)  502,  3 
remainder  of  the  cargo,  and  most  of  Keyes  (N.  Y.)  394. 
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may  recover  for  a  total  loss  iiolwillislaiKliiiu  that  between  the  tiino 
of  the  injury  and  the  sinkinii;  of  the  vessel  lie  had,  in  ignoranee  of 
the  oeeurrenee,  made  a  traiisfi'r  of  her.^  And  if  the  owner  has 
\>arted  with  his  interest  hy  an  ahaiidoiinicni.  which  is  accepted, 
lie  cannot,  abandon  nnder  another  policy;  as  where  an  ahandon- 
ment  was  made  to  forei.u,n  a.ssnrers,  the  loss  paid,  and  an  oiler  was 
.uuide  to  abandon  to  ai'surers  in  this  count ry.^  So  a  release  by 
fissured  of  the  right  to  recover  the  loss  from  any  source  will  exon- 
erate the  insurers  pro  tanto.^ 

§  2957.  Abandonment  to  second  or  different  assurers:  salvage 
apportionment. — As  slated  under  the  last  section,  the  right  to  aban- 
don to  second  assurers  may  be  taken  away  by  a  prior  accepted 
abandonment  of  all  assured's  interest.*  But  in  ca-se  of  a  total  loss, 
where  two  insurances  have  been  made  on  a  ship,  the  first  valued 
at  a  certain  sum  and  the  second  at  a  larger  sum,  the  a.ssiu-ed  may 
abandon  to  tlie  second  underwriters,  and  may  take  from  them  so 
much  as  the  second  policy  covers.^  And  abandonment  to  several 
imdorwriters  of  the  same  subject  does  not  impose  upon  them  a  joint 
liability  as  copartners  for  repairs  to  the  ship.^  In  case  of  abandon- 
ment, the  proceeds  of  a  wreck  inure  to  the  benefit  of  the  parties 
bearing  the  loss,  to  the  underwriters  in  proportion  to  the  parts 
by  them  severally  insured,  and  to  the  owner  in  proporti6n  to  the 
part  remaining  uninsured.'     As  already  noted,  however,  it  is  de- 

*  Crosby  v.  New  York  ]\Iutual  Ins.  canceled,    after    the    judgment    was 

Co.  5  Bosw.    (N.  Y.)    3G9,  19  How.  obtained,  the  complainants  were  de- 

Prac.  312.  prived  of  their  remedy  over  against 

2  Higginson  v.  Dall,  13  Mass.  9G.  the  ship-owners;  and  standing  merely 

^Afhintic   Ins.   Co.   v.   Storrow,   5  in  the  character  of  sureties,  to  indem- 

Paige    (N.    Y.)    285.      The   syllabus  nify  the  assured  against  actual  loss, 

in  this  case  reads:     "Where  the  mas-  the  judgment  must,  in  equity,  be  con- 

ter  or  ship-owners  are  liable  to  the  sidered   as  satisfied  pro  tan  to.     The 

assured  for  a  loss  by  theft  lor  which  vice-chancellor    has    therefore    very 

the   underwriters   are   also   liable,  if  properly    directed   that    the    amount 

there  is  an  abandonment  for  a  total  which    the    master    and    ship-owners 

loss,  and  the  insurer  pays  the  amount  would  have  been  liable  for  upon  the 

of  such  loss  he  is  entitled  in  equity  bill    of    lading,    should    be    deducted 

to  be  subrogated  to  the  rights  of  the  from   the   amount   of  the  judgment; 

assured  as  against  the  master  or  ship-  instead  of  decreeing  a  perpetual  in- 

owners.     And  if  the  insured  cancels  junction  against  the  collection  of  the 

the  bill  of  lading,  or  discharges  the  whole  debt  and  costs." 
claim    against    the    master    or    ship-        *Iligginson  v.  Dull,  13  Mass.  96. 
owners  for  the  loss  after  he  has  ob-       ^  Murray  v.  Insurance  Co.  of  Penn- 

tained  judgment  against  the  under-  sylvania,  2  Wash.  (U.  S.  C.  C.)  186, 

writer,    the   court    of    chancery    will  Fed.   Cas.  No.  9,961. 
relieve  the   latter  against   the  .judg-       ^United  Ins.  Co.  v.  Scott,  1  Johns, 

ment    pro    tanto."      The    chancellor  (N.  Y.)   106.     See  §  2958  lierem. 
says   (Id.  295)  :     "By  giving  up  the       '  Cincinnati  Ins.  Co.  v.  Duffield,  G 

bill  of   lading  to  the  master  to  be  Ohio  St.  200,  67  Am.  Dec.  339. 
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nied  in  a  Federal  case  that  the  rule  of  this  and  other  cases  to  the 
same  effect  is  of  force,  so  far  at  least  as  it  makes  the  owner  his  own 
insurer  in  cases  where  the  abandonment  extends  to  the  entire  in- 
terest, a  claim  to  one-seventh  of  a  salvage  balance  by  the  owner 
being  rejected  by  the  court.^  In  another  case  seven  of  the  policies 
were  open,  the  eighth  was  valued  at  forty  cents  per  ruble,  and  the 
ninth  at  forty-six  cents  per  ruble,  being  a  value  above  the  invoice 
price.  The  total  vahie  of  the  goods  was  ninety-five  thousand  five 
hundred  and  sixty-five  rubles.  The  rule  of  apportionment  upon 
abandonment  of  salvage  under  the  open  policies,  being  the  same 
proportion  that  each  policy  was  to  the  invoice  value,  would  leave 
an  insufficient  balance,  to  apply  the  rule* of  proportion  of  the 
amount  insured  under  the  last  polic>',  to  the  whole  amount  valued, 
but  it  was  held  that  the  value  per  ruble  in  the  last  policy  upon  the 
whole  value  of  the  cargo  was  the  rule  of  indenuiity.^  Mr.  Phillips 
considers  this  decision  as  "palpably  wrong,  since  such  a  rule  oper- 
ates inequitably  and  wrongfully  upon  the  underwriter  in  the  last 
policy,  or  in  all  the  jiolicies,  according  to  the  rule  of  apportion- 
ment that  should  be  ai)plied."  ^°  In  England,  where  there  may 
be  different  subscribers  to  the  same  policy  or  dift'erent  sets  of  under- 
writers, the  salvage  benefits  accrue  to  the  different  subscribers  in 
the  proportion  of  his  subscription  to  the  whole  value  insured,  and 
where  there  are  several  undenvriters  on  dift'erent  policies,  as  in 
cases  of  double  or  overinsurance,  inasmuch  as  indenmity  prevents 
more  than  one  satisfaction  for  the  loss,  and  all  the  underwriters 
on  the  policies  contribute  ratably  according  to  the  amount  of  their 
several  subscriptions,  they  are  entitled  necessarily  to  their  propor- 
tion of  the  salvage  benefits,  and  as  the  owner  is  his  own  insurer 
for  any  excess  of  interest  not  covered,  he  is  likewise  entitled  in 
proportion  to  such  uninsured  part.^^  Some  policies  here  do  not 
contain  what  is  known  as  the  "American  clause."  "  And  although 
a  policy  contains  said  clause,  the  rule  as  to  pro  rata  contribution 
has  been  held  to  exist  only  in  cases  of  double  insurance."  J^ut  to 
the  extent  that  the  above  rule  and  the  reasons  on  which  it  depends 
are  not  aftcctcd  by  said  clause  or  other  sti])ulations  in  the  policy, 
it  is  the  rule  here,^*  and  it  is  said  that  one  underwriter  is  not  bound 

"Sec  §§  2004,  2005  liorein.  '1187;  2  Id.  (Maclaclilan'.s  e<l.  1887) 

8  Pleasants  v.  Marvlaiul  Ins.  Co.  070,  rv7;«7  Newby  v.  Ixcod,  1  lil.  Ucp. 
8  Crancli  (12  U.  S.)  55,  5(),  3  L.  cd.  41(i.  14  Kii-.  Hnl.  ('as.  408;  1  Mar- 
480.  sliall  on  ins.  130,  145  (c<l.  1810)   pp. 

i°2  Phillips  on  Ins.    (3(1  cd. )    102,    14(i  ct  seq. 
403,  sec.  1715.  ^^  See  S  2400  licirin. 

^1  Stewart  V.  fJiconock  ^larinc  Ins.        ^^  \vi,iti„pr  v.   Indopendent   Mutual 
Co.  2  n.  L.  Cas.  1.50,  183,  1  Mae(|.  11.     Ins.  Co.  15  Md.  207. 
L.  328,  81   R.   U.  01;  2  AniouM  on        "Cineiniiati    his.    Co.    v.    Dut'lield, 
Murine  Ins.  (Perkins' cd.  1850)  1201,  0   Ohio   St.   200,   07   Am.   Dec.   339. 
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§§  2958-29G0  .IDYCK  ON  INSURANCE 

I'V  ;i  itartinilar  loiiliari  willi  anotluM'  uiuU'rw  riicr  in  iclation  to 
llio  same  subjoi-t.  wheivby  a  (IoIumcmu'V  is  croalod  in  the  aiiKmut.  of 
salva!.',e  to  wliich  tlio  i'ornior  would  be  entillod.^^ 

§  2958.  Cargo  and  profits  insured  separately:  double  abandon- 
ment.— W'luMV  carsaio  and  |)rolits  are  insured  separately,  an  ahan- 
dnnnient  of  the  earuo  lo  (he  insuivr  on  ear^o  does  not  preclude 
the  insured  from  recoxci  iuL!,  a  lolal  loss  on  the  ))oliey  on  ])rorits, 
in  sui-h  a  ea.'^e,  where  an  ahandonnient  was  made  on  the  j^rofits, 
there  was  apparently  no  question  but  that  a  constructive  total  loss 
of  the  uoods  constituted  a  total  loss  of  the  ))rolits.  and  the  court 
expressly  declared  that  "a  double  abandonment  as  in  this  case  does 
not  deprive  assured  of  his  remedy  on  a  profit  policy,"  and  that 
the  underwriter  must  liave  supposed  that  the  cargo  would  be  aban- 
doned in  ease  of  a  disaster  to  the  underwriters  thereon.  The 
abandonment  as  to  the  profits,  however,  could  have  transferred 
notiiing  to  the  abandonee  thereon,  and  the  loss  was  an  actually 
total  one  as  to  prolits.^^ 

§  2959.  Voyage  defeated  or  loss  caused  by  a  peril  not  insured 
against. — If  the  voyage  is  defeated  by  a  i)cril  not  insured  against, 
or  if  such  peril  is  tlie  cause  of  tlie  loss,  no  right  to  abandon  exists." 

§  2960.  Notice  and  proof  of  abandonment  necessary:  object  and 
purpose  of  notice:  how  far  claim  for  total  loss  implies  abandon- 
ment.— As  alread}^  stated,  the  assured  cannot  recover  for  a  con- 
structive or  technical  total  loss  in  the  absence  of  proof  of  aban- 
donment and  of  notice  of  the  same  to  assurer.^^  It  is  held  that 
if  a  vessel  arrives  in  a  foreign  port  in  a  state  justifying  an  abandon- 
ment, it  is  not  prerequisite  to  making  abandonment  as  for  a  total 
loss  that  assured  should  give  the  underwriters  notice  of  the  ship's 
condition  before  he  abandons.^^  The  object  or  purpose  of  giving 
notice  is  to  inform  the  underwriters,  as  soon  as  definite  information 
or  the  circumstances  require  it,  of  assured's  election,  so  as  to  pre- 

See    Murrav    v.    Insurance    Co.    of  (U.    S.   C.    C.)    148,   Fed.    Cas.   No. 

Pennsylvania,  2  Wash.  (U.  S.  C.  C.)  2,122. 

196,  Fed.   Ca.s.   No.  <),880;   3  Kent's  ^^  (jon^jna  y.  Hibernia  Ins.  Co.  4Q 

Commentaries,  289.  La.   Ann.   553,   4   So.   490.      See   §§ 

"See  2  Phillips  on  Ins.    (3d  cd.)  2895,  2896  herein. 

402  ct  seq.  But   there   need   not   be   an  actual 

^^  Mumford    v.    Hallett,    1    Johns,  abandonment    as    it    is    sutifieient    if 

(N.    Y.)    433.      See    §§    2901,    2957  the    right  to    abandon    exists.      See 

herein.  Victoria    Steamship   Co.   v.   Western 

"  McFee    v.    South    Carolina    Ins.  Assur.  Co.  of  Toronto,  107  Cal.  348, 

Co.  2  McCord   (S.  C.)   503,  13  Am.  139    Pao.    807    (considered   under    § 

Dec.  767;  Richelieu  &  Onlario  Navi-  2942a  herein). 

ffation  Co.  v.  Boston  Marine  Ins.  Co.  ^^  Cohen  v.  Charleston  Fire  &  Ma- 

130  U.  S.  408,  34  L.  ed.  398,  10  Supr.  rine  Ins.  Co.  Dud.  Law  (S.  C.)  147, 

Ct.  934,  afl'd  20  Fed.  596;   Ballard  31   Am.   Dec.  549;   Hedley  v.  Nash- 

V.  Roger  AVilliams  Ins.  Co.  1  Curl,  \ille  Ins.  Co.  6  Rich,  (S.  C.)  130. 
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vent  the  assured  from  awaiting"  the  chance  of  events,  or  a  profitable 
or  favorable  change  of  circumstances.  The  further  object  of  the 
notice  is  to  enable  insurer  to  save  himself  such  recompense  as  he 
may,  to  give  him  an  opportunity  as  soon  as  reasonably  possible 
of  reclaiming  or  rescuing  the  property,  or  if  it  be  a  ship,  of  repair- 
ing and  reinstating  it  in  its  original  condition.^"  It  is  stated  as  a 
rule  by  Mr.  Phillips  that  ''the  claiming  of  a  total  loss  is  a  suflicient 
expression  of  an  intention  to  abandon."  ^  The  rule  as  thus  broadly 
stated  is  objectionable,  and  we  doubt  that  it  expresses  the  law.  or 
that  it  is  supported  either  by  principle  or  weight  of  authority.^ 
We  deduce  from  an  examination  of  the  cases  that  the  question 
rests  upon  the  intention  and  understanding  of  the  parties  with  re- 
spect to  an  abandonment.  The  true  rule  seems  to  be  this,  that  if  it 
clearly  appears  from  The  facts,  circumstances,  grounds,  and  reasons 
upon  which  the  assured  proceeds,  and  from  the  character  and  terms 
of  the  demand  or  claim  that  assured  clearly  intends  to  abandon, 
and  such  intention  is  so  evident  that  it  must  have  been  so  under- 
stood, or  if  it  is  so  understood  by  the  assurers,  the  claims  for  a 
total  loss  will  imply  an  abandonment,  even  though  it  is  not 
formally  and  in  terms  expressed.'    This  may  also  arise  from  waiver 


*''  Phoenix  Ins.  Co.  v.  McGhee,  18  the   other  members  of  the  court  do 

Can.   S.  C.  61,  per  Strong,  J.,  and  not  concur  with  him  on  this  point. 

Cotton,   L.   J.;    Alhvood   v.    Henkle,  '  Patapsco   Ins.   Co.   v.   Southyate, 

reported  in  2  Marshall  on  Ins.   (ed.  5  Pet.  (30  U.  S.)   604,  8  L.  ed.  243, 

1810)    •503;   1  Park,  Ins.  399.  per  Thompson,   J.;   Peirce  v.   Ocean 

^2   Phillips  on   Ins.    (3d  ed.)    382  Ins.  Co.  18  Pick.   (35  Mass.)  83,  93, 

et  sec|.,  sees.  1082,  1()83,  relying  upon  29  Am.  Dec.  507,  per  Shaw,  C.  J., 

Patapsco    Ins.    Co.    v.    Southgate,   5  who,  however,  expresses  a  doubt  by 

Pet.    (30  U.   S.)    604,  8  L.  ed.  243;  the     word     "perhaps;"     Perkins     v. 

Calbraith  v.  Gracie,  1  Wash.   (U.  S.  Augusta  Ins.  &  Banking  Co.  10  Grav 

C.    C.)    219.    Fed.    Ca.s.    No.    2,290;  (70   Mass.)    312,  71   Am.   Dec.   054; 

Ca.ssedy  v.  Louisiana  State  Ins.  Co.  Currie  v.  Bombav  Native  Ins.  Co.  L. 

0  Mart.  N.  S.  (La.)  421;  Murray  v.  K.  3   Com.   P.   72.   3i)   L.   J.   C.  1,  6 

Hatch,  6  Mass.  405,  per  Sewall.  J.;  Mcore,  P.  C.   (N.  S.)   302,  22  L.  T. 

Watson    V.    Insurance    Co.    of  North  317,  18  W.  R.  290;  King  v.  Walker, 

America,  1   Binn.    (Pa.)   47,  4  Dall.  33  L.  J.   Ex.   325,  11   Jur.    (N.   S.) 

(i;.   S.)    283,  1   L.  ed.  835   (case  of  43,   13   W.   K.   232,  reversing  .33   L. 

partial  loss  and  waiver);  Houstman  J.  Kx.  167;  2  Hurl.  &  C.  384.     Sec 

V.  Thornton,  Uu\[  N.  P.  242,  17  R.  K.  (Jracie  v.  New  York  Ins.  Co.  8  Johns. 

(i32  (case  of  waiver).  (X.   Y.)    237,  214.   per  Kent,  C.  J. 

2  Of  the  following  cases  the  former  Lord    Ellenborough    does    not    admit 

in  i)art,  however,  snpjjort    Mr.   Phil-  the    rule   to    even    this   extent.      }*ar- 

lips'     rule:       Cassedy     v.     Louisiana  meter    v.    Todiiunter,    1    Camp.    541, 

State  Ins.   Co,  6  M.irt.  N.  S.    (La.)  542;     2     Arnould     ftn     Marine    Ins. 

421;    Silloway   v.    Neptune    Ins.    Co.  (Perkins*    ed.     1850)     •]1(;2.    where 

12  Gray  (78  Mass.)  7.3,  and  Murray  Lord    Ellenborough's    decision    is   rc- 

V.    Hatch,    0    Mass.    405,     178,    i>er  lied  on.     P.iit  see  2  ArMonbl  on   '^'.•i- 

Sewall,  J.,  who  admits,  however,  thai  vine    Ins.     ( Maclachlan's    ed.    1887) 
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or  agTeeiuont,  wiilutiit  I'laiul  or  inislakc  of  fads.'*  Tluis,  where 
on  a  claim  Ihmul;:  iikuK'  for  a  total  loss  l»y  i-apturo,  and  the  insnrors, 
with  I'nll  knowlodiAO  of  the  facts,  came  to  the  eonclnsion  that  they 
were  bonnd  to  pay  as  for  a  total  loss,  made  an  adjustment  accord- 
iniily  and  some  payments  thereon,  it  was  held  that  the  jury  might 
infer  an  al>andonment  or  a  waiver  to  the  right  to  it.*  In  case  of 
an  insurant-e  on  frci.uht  and  cargo,  and  the  ship  becomes  stranded 
and  in  imminent  danger  of  being  destroyed,  and  she  is  fairly  and 
justiliably  sold,  a  claim  for  total  loss  of  freight  without  abandon- 
ment will  be  sustained.^ 

§  2960a.  Abandonment  and  constructive  total  loss:  reinsurance: 
notice:  "pay  as  may  be  paid:"  compromise. — As  we  have  elsewhere 
stated  an  abandonment  or  notice  of  abandonment  to  the  reinsurer 
is  unnecessary  '  and  in  England  the  statute  ptovides:  that  "Notice 
of  Abandonment  is  unnecessai*y  where,  at  tlie  time  when  the  as- 
sured receives  information  of  the  loss,  there  would  be  no  possibility 
of  benefit  to  the  insurer  if  notice  were  given  to  him."  *  But  it  is 
asserted  in  an  action  to  recover  against  the  insurer  that  the  plain- 
tiffs must  prove,  first  of  all,  payment  to  the  shipowner  and  liability 
to  pay  and  also,  second,  not  only  that  there  was  a  constructive  total 
loss  under  the  original  policy,  but  also  under  the  second  policy 
where  said  reinsurance  policy  contained  an  additional  clause  aif- 
fecting  the  question  of  constructive  total  loss.^ 

Under  a  decision  in  the  Federal  Siipreme  Court,  however,  the 
claim  of  the  reinsured  rests  upon   its  lialiility  to  pay  the  loss  to 

05S.  AvIiPi-e  this  deeisiKii  is  noted  as  1!)0!))  p.  414;  15  Chitty's  Stats.  Eng. 

disapi)rovcd  in  the  Currie  case  above  (19()'J~1907)    pp.    881    et    seq.      See 

stated.     See  also  2  Parsons  on  Ma-  Uzielli  &  Co.  v.  Boston  Marine  Ins. 

rine  Ins.   (ed.  1868)   174.  Co.  15  Q.  B.  D.  11,  54  L.  J.  Q.  B. 

*  M'Lellan  v.  Maine  Fire  &  Marine  142,  5  Asp.  M.  C.  405,  52  L.  T.  787, 

Ins.  Co.  12  Mass.  246.     See  §§  3017,  33  W.  R.  293. 

3018  herein.  9  Hall  v.  ITavman  (1912)  2  K.  B. 

5  M'Lellan  v.  Maine  Ins.  Co.  12  5,  81  L.  J.  K.  B.  509,  2  K.  B.  5,  106 
Mass.  246.  L.  T.  142,  17  Com.  Cas.  81,  12  Asp. 

6  Robertson  v.  Carruthers,  2  Stark.  M.  C.  158,  56  S.  J.  205,  28  T.  L.  R. 
571,  20  R.  R.  738,  per  Lord  Tenter-  17  (the  principal  point  in  this  ease 
den ;  Blount  v.  Harrison,  4  Bing.  was,  hoMever,  whether  or  not  the 
388,  1  Moore  &  P.  14,  6  L.  J.  (0.  S.)  value  of  the  wreck  could  be  taken 
C.  P.  6,  29  R.  R.  480.  See  Gordon  into  consideration  in  making  the 
V.  Massachusetts  Fire  &  Mai-ine  Ins.  necessary  calculation  as  to  construc- 
Co.  2  Pick.  (19  Mass.)  249;  Idle  v.  five  total  los.s — a  question  considered 
lioyal  Exch.  Assur.  Co.  8  Taunt.  755,  elsewhere  herein,  see  §  3076a).  See 
3  Moore,  115,  3  B.  &  B.  151.  also  Herchenrath  v.  American  Mutual 

'  See  §  129  herein.  Ins.  Co.  3  Barb.  (N.  Y.)  63;  Yonkers 

8  Marine    ins.    act    1906    (6    Edw.   Ins.  Co.  v.  Hoffman  Ins.  Co.  6  Rob. 

VII.  <•-.  41)  sec.  67  (7)  ;  Butterworth's    (N.  Y.)  31C. 

Twentieth     Century     Stats.     (1900- 
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the  original  insured,  and  if  the  reinsured  commences  his  action 
against  the  reinsurer  before  he  himself  pays  the  loss,  said  reinsured 
takes  upon  himself  the  burden  of  making  out  his  claim  with  the 
same  precision  that  the  first  insured  would  be  required  to  do  in 
an  action  against  him.  but  the  loss  need  not  be  paid  before  enforc- 
ing his  claim  against  the  reinsurer.^"  But  the  claim  must,  however, 
if  paid  have  been  a  valid  one.^^ 

In  case  of  reinsurers  and  a  constructive  total  loss  it  is  held  that 
they  are  entitled  to  the  benefit  of  a  compromise  by  underwriters 
with  the  owner,  although  the  reinsurance  policies  do  not  contain 
the  clause  "to  pay  as  may  be  paid  therein."  " 

§  2961.  Assured  must  not  await  results:  must  abandon  in  rea- 
sonable time. — The  assured  cannot  be  permitted  to  lie  by  and  await 
the  result  in  order  to  determine  whether  it  will  be  for  his  advantage 
or  not  to  abandon,  but  he  must  elect  to  abandon  within  a  reason- 
able time  a  he  intends  to  claim  for  a  technical  or  constructive  total 
loss,  unless  tlierc  be  some  stipulation  in  the  policy  justifying  de- 
lay." "An  abandonment  must  be  made  within  a  reasonable  time 
after  information  of  the  loss  and  after  the  commencement  of  the 
voyage  and  before  the  party  abandoning  has  information  of  its 

1°  Allemania  Fire  Ins.  Co.  v.  Fire-  tion  Co.  v.  Canton  Ins.  Office  (U.  S. 

man's   Ins.    Co.   of   Bait.   209   U.    S.  D.  C.)  173  Fed.  564. 

320,  52  L.  ed.  815,  28  Sup.  Ct.  544,  Louisiatia.— Mellon     v.     Louisiana 

14   Am.   &  Eng.   Ann.   Cas.  948,  37  State  Ins.  Co.  5  Mart.  N.  S.   (La.) 

Ins.  L.  J.  310   (an  insolvency  case).  50:?,  s.  c.  0  Mart.  N.  S.  (La.)  424. 

^^  See  ^  130  herein  Massachusetts. — Peirce    v.     Ocean 

12  British   Dominions  General  Ins.  Ins.  Co.  18  Pick.   (35  Mass.)   83,  29 

Co.  v.  Duder,  84  L.  J.   K.  B.  1401  A'";  Dec.  50/ 

(1915)   2  K.  B.  394,  113  L.  T.  210,    ^/^      ^/"^"•-^^!i!T^^J,     ''- olo^'ok 
.,n    r<         r<        o-o    1^     \c^    Ar     r     Western   Ins.   Co.    /2   Hun,   282,  25 

:?   o^'^  ^'^%    ir^     r  f^'     f'  ^<,   ^-  Y.  Supp.  414,  55  N.  Y.  St.  Rep. 

L:^K.Vi^t;^iti'r]lK  i^  ^«'^'^^  N-  ^-  ^11'  ^^  ^-  ^- 

835.      See    Street    v.    Royal    Exch.  '^7v««,9vh-fl«m.— Savage     v.     Pleas- 

Assur.  Ill  L.  T.  235,  12  Asp.  M.  C.  ,,„,^^  5  gj,,,,    (Pji  )  40;^,  q  Am.  Doe. 

49(),  19  Com.  Cas.  239,  30  T.  L.  R.  4_>4;     Fuller    v.    McCall,    1    Yeates 

49.5— C.  A.    See  i^§  132  et  seq.  herein,  (p.,.)   404,  1    Am.   Dec.  312,  s.  c.  2 

On  liability  of  reinsurer,  see  notes  pall.  219,  1  L.  ed.  350. 

in    8    L.R.A.(N.S.)    845;    44    L.R.A.  ,s'o»//,  CVirrW/Ha.— Cohen  v.  Charlos- 

(N.S.)  317.  ton    Mulual    Marine    Ins.    Co.    Dud. 

^^  U tilled  ,S7a'e.s.— Chesapeake  Ma-  Law   (S.  C.)   147,  31  Am.  Dec.  549. 

rine  Ins.  ('o.  v.  Stark,  0  ('ranch   (10  Evgland. — Ilud.son   v.   Harrison,  3 

U.  S.)  208,  273,  3  L.  ed.  220;  Living-  Brod.  &  B.  97,  105,  0  Moore,  288,  23 

ston  V.  Maryland  Ins.  Co.  7  Cranch  \{.   R.   575;    Potter   v.    Cainphcll,   16 

(11  r.  S.)  50(),  3  L.  ed.  421;  Bell  v.  W.ek.  Rcj).  401  ;  Heed  v.  Bordiam,  3 

Beveridge,  4  Dall.   (4  U.  S.)   272,  1  I'.io.l.  cV   l\.   1  17,  154,  U  Moore,  397, 
L.  e'l.  830;  Indci»eudent  Transporta- 2;{  K.  R.  587. 
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completion."  *^*  So  ivasoiialilc  nolico  ol'  an  inkMition  to  abandon 
must  l>o  iiixon  assnicrs  at'tov  receipt  or  notice  of  the  loss,  or  of  infor- 
mation jnstii'vinu  an  aliandonmcnt.  otlicrw  ise  (lie  right  will  he  ior- 
fcited :  "  inasmnch  as  the  intoniiatidn  nmst  he  of  such  facts  and 
circnmstances  as  would  sustain  the  ahandonnient  if  existing  in  point 
of  fact  at  the  time  the  notice  is  given. ^*  The  assurcd's  delay  may  he 
jnstiiied  because  of  the  uncertainty  of  the  information  or  of  un- 
certainty of  the  ship's  condition,  lie  also  has  a  right  to  examine 
into  the  circumstances,  in  order  to  ascertain  the  degree  and  nature 
of  the  damage,  as  whether  the  loss  be  a  total  or  partial  one,  and  a 
necessary  delay  for  this  purpose  and  to  ascertain  the  real  extent 
of  lhe  vessel's  injuries  or  the  actual  state  of  the  cargo  does  not  for- 
feit the  right  to  abandon.^®  And  if  the  assurer  by  his  acts  places 
the  property  in  such  a  situation  tliat  assured  cannot  intelligently 
and  fully  ascertain  the  extent  of  the  damage  and  probal^le  cost 
of  repairs  to  the  vessel  and  so  determine  the  extent  of  the  damage 
occa.>^ioned  by  the  disaster,  a  delay  in  giving  notice  is'  justified.^''^ 
A  delay  of  two  months  in  making  an  abandonment,  after  knowl- 
edge of  the  condemnation  of  a  vessel,  prevents  the  assured,  in  the 
absence  of  evidence  that  tlie  delay  was  necessary  to  enable  assured 
to  ascertain  the  real  extent  of  the  vessel's  injuries,  from  relying 
upon  the  abandonment.^^  The  underwriter  should,,  however,  be 
j)ut  in  a  position  within  a  reasonable  time  to  do  what  is  necessary 
for  the  preservation  of  the  property,  whether  sold  or  unsold,  and 
for  realization  of  salvage.  The  assured  cannot  lie  by  and  treat  the 
loss  as  an  average  one,  and  take  measures  for  its  recovery  without 
conmuinicating  the  fact  of  abandonment  to  assurer.^^  The  assured 
has  no  right  to  wait  to  ascertain  the  extent  of  the  loss  on  the  sale 


•    13a  Dggj.iijg'g  ^\i,ijot    Civ.  Code  Cal.  Genion   v.   Roval    Exch.    Assur.    Co. 

see.  2719.  0  Taunt.  383,  387,  2  Marsh.  88,  Holt, 

"  YnWer  v.  MeCall,  1  Yeates  (Pa.)  N.  P.  49,  16  K.  K.  630,  per  Gibbs,  C. 

461,    1    Am.    Dec.   312;    Teasdale   v,  J. 


Cliarlcston  Ins.  Co.  2  Brev.   (S.  C.) 
190,  3  Am.  Dee.  705. 

^5  Bosley  v.  Chesai)eake  Ins.  Co.  3 
Gill  &  J.'  (Md.)    450,  22   Am.   Dee 


1'^  Young  V.  Union  Ins.  Co.  (D.  C.) 
24  Fed.  279. 

^8  Taber  v.  China  Mutual  Ins.  Co. 
131  Mass.  239.     See  Hunt  v.  Royal 


337;  McConoehie  v.  Sun  Mutual  Ins.    Exeh.  Assur.  Co.  5  Maule  &  S.  55, 


Co.  3  Bosw.  (N.  Y.)  99. 


17  K.  R.  264,  where  five  da.ys  after 


1^  Duncan  v.  Koch,  Wall.  Sr.   (U.  knowledge    of    ship's    condemnation 

S.  C.   C.)    33,  Fed.   Cas.  No.  4,136;  was  held  too  late. 

Gardner    v.    Columbian    Ins.    Co.    2  ^^  Allwood  v.  Henklo,  1  Park,  Ins. 

Craneh  (U.  S.  C.  C.)  550,  Fed.  Cas.  399,  reported  in  2  Marshall  on  Ins. 

Xo.  5,225;  Young  v.  Union  Ins.  Co.  (ed.  1810)   *593;  Fleming  v.  Smith, 

(D.  C.)  24  Fed.  279;  Taber  v.  China  1  H.  L.  Cas.  513,  573,  73  R.  R.  139,  1 

Mutual  Ins.  Co.  131  Mass.  239;  Rev-  Eng.  Rul.  Cas.  37;  Tom  v.  Smith,  3 

nolds  v.  Ocean  Ins.  Co.  22  Pick.  (39  Caines    (N.   Y.)    245.     See   cases  in 

Mass.)  191,  .33  Am.  Dee.  191;  Brown  next  note. 
V.  Smith,  3  Dow.  349,  14  R.  R.  78: 
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of  damaged  property  before  making  the  abandonment,  for  the 
right  to  abandon  cannot  depend  upon  events  subsequent  to  the 
peril;  nor  may  assured  delay  to  ascertain  the  state  of  the  market, 
nor  for  other  <i)eculative  purposes;  nor  may  he  await  in  order  to 
avail  himself  of  some  favorable  contingency;  nor  should  he  be 
intluenced  by  other  considerations  of  gain  or  advantage  in  de- 
laying, or  to  determine  whether  he  will  lose  more  or  gain  more  by 
abandonment.^"  and  if  the  insured  avails  himself  of  the  right  to 
abandon  within  a  reasonable  time  after  notice  of  the  breaking  up 
of  the  voyage,  a  recovery  can  only  be  had  for  a  partial  loss.*  And 
an  election  as  to  abandonment  must  be  made  before  a  right  to 
claim  for  a  technical  or  constructive  total  loss  can  vest.^ 

§  2962.  Where  property  would  perish  before  notice  could  be  re- 
ceived.—It  is  intimated  in  an  English  case  that  assured  might  per- 
.  haps  be  excused  from  giving  notice  of  abandonment  if  at  the  time 
when  the  assured  has  information,  which  he  would  otherwise 
be  bound  to  act  upon,  the  subject  is  in  such  a  condition  that  it 
would  absolutely  perish  and  disappear  before  notice  could  be  re- 
ceived or  answer  relumed.^ 

§  2963.  What  constitutes  reasonable  time.— The  determination 
of  what  constitutes  a  reasonable  time  for  making  abandonment  is 
necessarily  one  concerning  which  no  definite  rule  can  be  stated, 
because  the  cases  so  constantly  vary  as  to  the  circumstances;*  for 

^0  United  S t at e.^.— Smith   v.   Dela-  1810)    ''593,  Haling  also  Anderson  v. 

ware  Ins.  Co.  3  Wash.  (U.  S.  C.  C.)  Koyal  Exch.  Assur.  Co.  7  East,  38, 

127,  Fed.  Cas.  No.  13,035;  Smith  v.  3  Smith,  48,  S  K.  R.  589.     Sec  also 

P,u('hanan,  3  Wash.  (C.  C.)  127,  Fed.  Fleming  v.  Smith,  1  H.  L.  Cas.  514, 

Cas.    No.    13,035;.  Duncan   v.   Koch,  73  H.  II.  139,  1  Eng.  Rul.  Cas.  3<  ; 

Wall.  (U.  S.  C,  C.)  33,  45,  per  Grit-  Livcrmore    v.    Newhui-yport    Mariiu' 

jilh    J.  !'»«•  Co.  1  Mass.  264;  Potter  v.  Cainp- 

^J(tssachusettt.s.     —     Reynolds     v.  bell,  16  Week.  Kep.  401. 

Ocean  Ins.  Co.  22  Pick.   (39  Mass.)  *  So  held  in  Savage  v.  Pleasants,  •) 

]91,  33  Am.  Dec.  727,  per  Shaw,  C.  J^inii.   (Pa.)  403,  6  Am.  Dec.  424. 

J  2  Bosley  V.  Chesapeake  Ins.  Co.  3 

' South    Carolina.    —    Teasdale    v.  (Jill  &  j".    (Md.)    450,  22  Am.   Dec 

Charleston  Ins.  Co.  2  Brev.   ( S.  C.)  337. 

190    3  Am    Dec    705  ^  Kaltciihach  v.  Mackenzie,  3  (  .  P. 

'  Knnlnud'.—Vji^rwm  v.   Knval   Exch.  1).    167,  4S(),  48  L.  J.  C.  P.  9,  .39  L. 

Assur.    Co.    6    Taunt.    .383,    387,    2  T.  215,  26  W.  R.  844,  4  Asj).  M.  C. 

Marsh.  88,  Holt  N.  P.  49,  16  R.  R.  39,  j.cr  Brett,  L.J.     See  criticism  on 

630,    per    Cibbs,    C.J.;    Stringer    v.  this  case  in    Piwenix    Ins.  Co.  v.'  Mc- 

Knglish  Scottish  Marine  ins.  Co.  L.  (Jliee,  18  Can.  S.  C.  61. 

R.  5  (l   B.  5!l!»,  L.   K.  4  0-    •'•  <>"<'»  *  Smith     v.     \e\vl)uryi)ort     Marine 

.39  L.  .1.  <^  B.  214,  10  B.  &  S.  770,  Ins.  Co,  4  Mass.  66S,  jht  Parsons,  .1. 

22  L.  T.  802,   18  W.   H.   1201;   All-  (vilPtl  and  qiiDteil  iVom  Alliance  ins. 

\v(to<]    V.    Ilcnkle,    1    Park    lu>.    39!»,  ( "o.  v.  Producers  Cotton  Oil  Co.   108 

r.-l)orted  in  2  Marshall  on   Ins.   (e.l.  Miss.  589,  67  So.  58,  45   Ins.   L.  .1. 
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the  question  is  not  one  of  days  or  hours  merely,  but  indudes  all 
the    reasonable   incidents   of   marine   adventure.      The    following 
Oi\ses.  however,  will  show  the  position  taken  by  the  eourls  under 
different  circumstanees:    Thus,  an  offer  to  abandon  made  as  soon 
as  the  assured  obhiins  the  preliminary  proof  of  loss  is  in  season,"* 
three  days  after  the  tirst  definite  information,  even  though  the 
master  was  at  tlie  pUu-e  of  residenee  of  the  insurer  ten  days  prior 
but  did  not  inform  him  of  the  loss.«     So  it  is  evidence  tending  to 
sliow  an  abandonment  seasonable,  though  delayed  for  a  few  days 
after  the  first  information  of  a  loss,  where  the  jury  are  satisfied  that 
the  delay  arose  from  uncertainty  as  to  the  vessel's  condition,  and 
was  for  "more  definite  information,  and  not  for  speculative  pur- 
l)oses;  that  the  vessel  was  stranded  and  not   bilged;   that  delay 
increased  the  probability  that  she  could  not  be  got  off,  and  that 
the  loss  continued  total  to  the  time  of  abandonment.'^     So  where 
complete  information  as  to  the  extent  of  damage  was  not  obtained 
until  seventeen  days  after  the  cargo  was  unshipped  and  examined, 
it  was  held  that  abandonment  was  then  in  reasonable  time,  for 
the  delay  was  deemed  necessary  to  examine  into  the  actual  state 
of  the  cargo. ^    Six  days  after  notice  of  capture  is  in  time.^    Where 
the  loss  occurred  November  24tb,  and  the  master  arrived  December 
12th  with  the  first  certain  proof,  and  the  protest  and  the  a))andon- 
ment  were  sent  December  26th,  it  was  held  in  time.^°    So  pestilence  , 
excuses  the  assured  from  making  an  abandonment  immediately 
after  knowledge  of  the  ship's  loss,^^  even  though  there  is  a  delay 
of  five  months;  ^^  and  where  the  question  was  left  to  the  court  and 
not  the  jury,  a  delay  from  October  28th,  the  date  of  the  stranding, 
to  December  18th  was  found  a  reasonable  time.^^    So  it  is  said  that 
an  abandonment  may  be  made  at  any  time  after  tlie  accident,  pro- 
vided the  loss  continues  total  when  the  abandonment  is  made.^* 
A  delay  of  ten  days  to  enable  certain  papers  to  be  translated  and 

379,  38G)  ;  Read  v.  Bonham,  3  Brod.  Cranch    (10    U.    S.  )   338,    3    L.    ed. 

&  B.  147,  154,  G  Moore,  397,  23  R.  242. 

R.  587,  per  Dallas,  J.  ^°  Gardner  v.   Columbian   Ins.   Co. 

6  Gardner   v.    Columbian    ins.    Co.  2   Cranch    (U.    S.   C.   C.)    SoO,  Fed. 

2   Cranch    (U.   S.   C.   C.)    550,   Fed.  Cas.  No.  4,730. 

Cas.  No.  4,730.  "  M'Calmont     v.     Murgatroyd,     3 

6  Read  v.   Bonham.  3  Brod.  &  B.  Yeates  (Pa.)   27. 

147,  6  Moore,  397,  23  R.  R.  587.  ^^  Bell  v.  Beveridge,  4  Dall.  (4  U. 

7  Reynolds   v.    Ocean   Ins.    Co.    22    S.)   272,  1  L.  ed.  830. 

Pick.  "(39  Mass.)   191,  33  Am.  Dec.  "  Miirray  v.    Great   Western   Ins. 

727.  Co.  39  Hun   (N.  Y.)   581,  25  N.  Y. 

"Gemon  V.  Royal  Exch.  Assur.  Co.  Supp.  414,  55  N.  Y.   St.  Rep.  748. 

6   Taunt.   383,   1    Holt   N.   P.   49,  2  i*  Earl  v.  Shaw,  1  Johns.  Cas.  (N. 

Marsh.  88,  IG  R.  R.  G30.  Y.)  313,  1  Am.  Dec.  117.    But  see  § 

9  Maryland  Ins.   Co.  v.  Ruden,  6  2969  herein. 
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the  necessary  documents  prepared  was  not  considered  objection- 
able." If  no  particular  time  is  specified  in  the  policy  and  the  fifty 
per  cent  rule  governs,  and  frequent  inquiries  are  made  by  insurer 
as  to  expenses,  etc.,  as  to  which  amounts  there  is  a  delay  in  ascertain- 
ing same,  a  notice  is  sufficient  when  given  before  contract  is  made 
for  permanent  repairs."^ 

§  2964.  What  is  not  reasonable  time. — In  the  following  cases  the 
abandonment  has  been  held  too  late  or  the  delay  not  justified ;  as 
where  assured,  under  a  policy  on  wheat  free  from  average,  after 
efforts  to  siive  the  cargo  and  finding  it  more  damaged  than  was 
expected,  abandoned  twenty-one  days  after  the  stranding,  although 
a  new  trial  was  granted  to  show  an  abandonment  offered  sixteen 
days  prior."  So  an  abandonment  is  too  late  made  four  months 
after  notice  of  the  disaster,^''  and  three  years  is  too  long."  Where 
assured  first  heard  of  the  capture  December  1st,  and  did  not  aljan- 
don  till  May  20th,  the  vessel  having  been  restored  in  the  meantime, 
the  abandonment  was  held  not  timely."  So  also  is  the  third  day 
after  notice  of  the  capture,  final  decree  of  restoration  having  been 
made,  although  not  executed.^"  But  where,  on  the  ITtli  of  October, 
a  neutral  insured  received  notice  of  a  seizure  for  breach  of  a  block- 
ade, and  on  the  16th  of  November  notice  of  peace  having  been  de- 
clared between  the  belligerents  was  received  at  the  town  where  he 
lived  and  where  the  insurers  kept  an  office,  and  on  the  20th  of 
Noveml^er  he  abandoned  to  the  insurers,  it  was  held  to  have  been 
too  late,-  although  he  was  away  from  home  for  two  or  three  days 
before  the  20th. ^  And  a  delay  from  February  7th  to  March  11th, 
the  condition  of  the  ship  being  definitely  known  by  one  of  the 
ownei-s,  is  too  long.*^  And  abandonment  several  months  after 
seizure  and  condeuniation  is  too  late,  the  a.>^sured  having  cor- 
responded with  his  agent  concerning  the  vessel's  release  or  rcstora- 

"  Duncan  v.  Kocli,   Wall.  Jr.    (U.  20  ^^iyj.^i,.,ii  ^    Delaware  Ins.  Co.  4 

S.)   3.3,  Fed.  Cas.  No.  4,136.  Cranch   (8  U.  S.)  202,  2  L.  cd.  596, 

"a  Harvey  v.  Detroit  Fire  &  Ma-  all'f,'  2  Wash.  (U.  S.  C.  C.)  54,  Fed. 

rine  Ins.  Co.  120  Mich.  601,  79  N.  W.  Cas.  No.  9,127. 

898.  *  Smith    v,    Newburyport    Ins.    Co. 

*^  Anderson  v.  Royal  Kxch.  Assur.  4  Mass.  668;  Liverniore  v.  Newbury- 

Co.  7  Ka-^t,  38,  3  Smith,  48,  8  K.  H.  port  Ins.  Co.  1  Mass.  264;  Orrok  v. 

581).  Conniionwealth  Ins.  Co.  21  Piek.  (38 

"Fuller  V.  iMcCall,  1  Yeates  (Pa.)  Mass.)    456,  465,  32   Am.   Dee.  271; 

404,  8.   c.   1    Am.   Dee.    312,   2    Dall.  Knniibhaar    \.    Marine    Ins.    Co.    1 

(Pa.    V.    S.)    219,   1    L.   ed.    35(i.  Scr-r.  &  H.   (   Pa.)  28L 

»8Mil(hcII    V.    Kdie,   1    Tcrni    Hep.  M\allenba(h  v,  MeKenzie,  3  C.  P. 

G(JS,  1   K.   U.  318,  1  Knf?.   Kul.  Cas.  D.  467,  48  L.  J.   C   P.  i).  3!)  I..   T. 

13'J.  2 J 5,  26  W.  li.  844,  4  Asp.  M.  C  39. 

*^  Savaf^e    v.     Plea.sanis,    5     Pinn. 
(Pu.)  403,  6  Am.  Dec.  424. 

5117 


§    HHJy  JOVCK  ON  INSURA>sCK 

(ion.'  So  in  other  casos  where  the  assured  has  had  knowledge  or 
information  of  faels  justifyini;  an  ahandonnient.  and  has  delayed 
for  several  days,  the  eonrts  ha\e  liehl  tlic  notiee  not  timely,  and  in 
the  eases  cited  hoiow  these  delays  lia\e  covered  peiiods  from  nine 
days  upward.*  It  is  ol)li,i;at(>ry  ni>on  assured  to  act  ])r()mj)tly  in 
v;iving  notiee  of  ahaudonnuMil  when  it  is  intendcMl  to  claim  for  a 
constructive  total  loss  and  where  without  justilyinu  reasons  a  period 
of  four  months'  delay,  after  the  owner  had  notice  oi  the  vessel's 
loss  by  sinking,  which  notice  was  also  three  months  after  she  had 
been  I'aised  and  two  months  after  she  was  cleaned  so  as  to  l)e  in 
condition  for  insj)ection  and  survey  of  damages,  will  sustain  a 
claim  that  the  right  to  abandon  had  been  waived.^ 

§  2965.  How  far  notice  in  reasonable  time  affected  by  available 
means  of  speedy  communication. —  If  the  intelligence  is  deiinitc,  or 
the  extent  and  nature  of  the  damage  are  ascertained,  the  fact  wheth- 
er the  abandonment  is  timely  may  depend  upon  the  question  of  dis- 
tance and  available  means  of  communication ;  as  in  case  where  the 
ship  having  arrived  at  a  certain  port  the  latter  part  of  November, 
and  a  second  survey  was  made  near  the  middle  of  December,  and 
it  appeared  that  communication  could  have  been  made  in  four  or 
live  days  between  said  port  and  London,  where  the  policy  was 
elfected,  a  notice  of  abandonment  was  held  too  late  when  given  on 
January  0th  following.^  But  another  case  has  gone  to  the  extent 
of  deciding  that  if  a  telegraph  is  available,,  and  one  of  the  owners 
resides  at  a  distance  from  the  place  of  insurance,  he  should  upon 
definite  knowledge  justifying  an  abandonment  use  the  telegraph 
at  once,  but  in  the  absence  of  such  means  of  communication  then  • 
the  next  available  means  of  forwarding  notice,  such  as  the  next 
post,  should  be  used.' 

3  Smith  V.  Buchanan,  3  Wash.  (U.  See  Andei-son  v.  Royal  Exch.  Assur. 

S.  C.  C.)  127,  Fed.  Cas.  No.  13,035.  Co.  7  East,  38,  3  Smith,  48,  8  R.  R. 

*  Orrok  v.  Commonwealth  Ins.  Co.  589.     See  Harvey  v.  Detroit  Fire  & 

21  Pick.  (38  Mass.)  450,  458,  32  Am.  Marine  Ins.   Co.   120  Mich.   601,   79 

Dec.  271;  Aklridge  v.  Bell,  1  Stark.  N.  W.  898. 

498;   Livermore   v.   Newburyport  M.  "^  Kaltenljach  v.  McKenzie,  3  C.  P. 

Ins.  Co.  1  Mass.  204;  Smith  v.  New-  D.   467,  48   L.   J.   C.   P.   9,  3   C.  P.. 

buryport  Ins.  Co.  4  Mass.  668;  Mel-  D.  467,  39  L.  T.  215,  26  W.  R.  844, 

lish   V.  Andrews,  15  "East,  13,  2  M.  4  Asp.  M.  C.  39;  Australasian  Steam 

&  S.  27,  4  Taunt.  496,  13  R.  R.  351.  Navigation    Co.    v.    Morse,    L.    R.   4 

5  Independent   Transportation    Co.  P.   C.   222,  8  Moore   P.   C.    (N.   S.) 

V.  Canton  Ins.  Ofliec   (U.  S.  D.  C.)  482,  27  L.  T.  357,  20  W.  R.  728,  1 

173  Fed.  564,  rev'd  on  another  point  Asp.   M.    C.   407;   Aeatos  v.   Burns, 

in  Canton  Ins.  Office  v.  Independent  L.   R.   3   Ex.   D.   282,  47  L.   J.   Ex. 

Transportation  Co.  217  Fed.  213,  —  566,  26  W.  R.  624,  24  Eng.  Rul.  Cas. 

C.  C.  A.  — ,  45  Ins.  L.  .7.  206.  306. 

SAldridge    v.   Bell,   1    Stark.   498. 

5118 


ABANDONMENT  AND  TOTAL  LOSS        §§  2966,  2967 

§  2966.  Abandonment  by  mortgagee:  reasonable  time.— If  a 
vessel  is  insured  by  the  owners  for  the  Ijenefit  of  a  morlgagee,  and 
the  owner  within  a  reasonable  time  notifies  the  underwriters  of  an 
abandonment,  and  about  three  months  therefrom  the  mortgagee 
notifies  the  assurers  that  he  has  authorized  the  owner's  acts  in 
giving  notice,  and  that  he  ratifies  and  confirms  the  same,  this  is 
held  to  be  a  sufficiently  legal  notice  in  the  absence  of  proof  over- 
coming the  presumption.^ 

§  2967.  Effect  of  stipulation  as  to  time  of  abandonment  or  agree- 
ment keeping  right  in  abeyance.— If  the  parties  stipulate  not  to 
abandon  until  condenniatiun  nor  until  proof  of  detention  for  more 
than  ninety  days,  the  restoration  of  the  property  before  abandon- 
ment is  offered,  even  though  detained  for  more  than  ninety  days, 
makes  the  abandonment  of  no  effect.*  So  where  abandonment 
wa.s  not  to  be  made  short  of  six  months  after  notice  to  the  under- 
writers unless  sooner  condemned,  and  the  insured  gave  notice  of  an 
embargo,  and  six  months  thereafter  abandoned,  but  the  projierty 
had  been  restored  meanwhile,  it  was  held  not  a  total  loss.^°  But 
under  a  clause  not  to  abandon  in  case  of  capture  or  detention 
until  six  months  after  notice  thereof  to  the  insurers,  and  the  vessel 
was  condenmed  in  less  than  a  month  after  her  cai)ture,  it  was 
held  that  the  insured  had  a  right  to  abandon  immediately  after 
condenniation,  the  warranty  being  confined  to  cases  of  capture  or 
detention  only.^^  In  another  case  the  policy  contained  a  like 
clause,  and  it  was  held  that  the  right  to  abandon  was  only  sus- 
pended, and  an  abandonment  at  the  expiration  of  the  time  being 
duly  made,  it  related  back  and  took  effect  from  the  time  of  loss.^^ 
If  the  parties  by  stipulation  in  the  contract  specify  a  time  within 
which  abandonment  shall  be  made  aflcr  notice  of  intention  .so  lo 
do,  and  of  the  loss  or  event  ju.stifying  an  al)andonmcnt.  the  cllect 
of  such  a  provision  is  to  fix  a  time  at  the  expiration  of  whicb  the 
abandonment  shall  be  of  force  and  the  rights  of  the  parties  fixed, 
and  to  prevent  i)ayment  prior  thereto,  but  it  does  not  i)recfiidc  an 
abandonment  before  the  limited  time  expires.  A  premature  offer 
to  abandon  may  by  the  act  of  the  parties  constitute  a  continuing 
notice,  and  if  tlie  olTer  is  never  countermanded,  but  is  acted  u|)on 
from  lime  to  time,  the  a.ssurers  acciuiocing  in  such  acts,  it  becomes 

8  Murray  V.  (ileal  Western  his.  Co.  Ci..    10   Mass.  347,   3^8,  6   Am.   Dee. 

72   liun,  282,  25   N.   Y.    Suiip.    II  J,  132,    Hitcliie    v.    United    Stales    Ins. 

r)5  N.  Y.  St.  Kep.  748,  aird  117  N.  V.  ('<•.   5   Ser«r.   &    R.    (Pa.)    501;    Law 

711,42  N.  E.  724.  v.  (idddaid.  12  .Mass    112,  111. 

^Dorr  V.  Union  In.s.  Co.  8  Mass.  i' ()^r,i,.„  v.  Colninliiaii  Ins.  Co.  10 

502.     See  Si)ever  v.  New  York   Ins.  .Jolitis.   (N.  Y.)  27.3. 

Co.  3  .Johns.   (N.  Y.)   88.  ^2  ciju-i^^,,,,   v.    Pliu«iii.\   ins.   Co.   9 

1°  Delano   v.    Bedford   Marine  Ins.  .Inhns.  (X.  Y.)  1. 
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valid  at  the  liino  siuH-illrd.^^  'V\\c  l•i^lll  to  aUandon  may  ho  kept 
in  abcvaiU'O  by  llio  parties,  aiul  it'  iusuicr.s  u[nn\  rocjuest  pciniit 
!?iu'h  rijj,lit  to  be  suspemlod  while  the  pic)i)erty  remains  in  the  same 
situation,  unless  the  aiireement  be  sooner  (letermincd  by  one  of 
the  parties,  the  same  continues  in  force  as  agreed,  but  the  insurers 
may  thereupon  require  assured  to  elect  whether  he  will  abandon  or 
waive  the  li^ht.^* 

§  2968.  How  far  delay  affected  by  fact  that  insurer  not  preju- 
diced thereby. — If  by  reason  of  the  acts  of  assurer  or  his  authorized 
auent  a  justiliable  cause  of  delay  exists,  the  fact  that  assurer  is  not 
prejudiced  by  the  delay  in  giving  notice  of  abandonment  will  be 
considered;  as  where  there  still  remained  ample  time  for  the 
underwriter  to  have  repaired  the  vessel  or  to  have  sold  her  with- 
out repairs  for  the  next  season's  business. ^^  But  the  mere  fact  of 
itself  that  the  insurer  is  not  prejudiced  by  the  delay  does  not  aid 
the  assured  where  he  has  not  made  abandonment  in  a  reasonable 
timc:*^ 

§  2969.  Loss  total  at  date  of  abandonment:  revival  of  right  to 
abandon. — There  has  been  some  discussion  by  Mr.  Phillips,  Mr. 
Arnould.  and  Mr.  Parsons  "  whether  a  dilicrent  doctrine  exists  in 
England  than  in  this  country  as  to  time  of  giving  notice  in  cases  of 
capture,  detention,  and  disability.  This  discussion  grew  out  of  cer- 
tain decisions  here,  and  the  expressions  of  eminent  justices  to  the 
effect  that  it  is  suilicient  if  the  accident  continues,  or  if  the  loss 
remains  total  to  the  {hue  of  the  abandonment.^^     If  these  remarks 


"  Coliinii3ian  Ins.  Co.  V.  Catlett,  12  wlien   the  abandonment  was  made;" 

Wheat.  (25  U.  S.)  383,  6  L.  ed.  G64;  Roget    v.    Thurston,    2    Johns.    Cas. 

Levering  v.    Mercantile   Marine   his.  (N.    Y.)    248,   per  Radcliff,  J.,   who 

Co.  12  Pick.  (29  Mass.)  348.  dechires   that   "if  the  loss   continues 

1*  Living.ston  v.  Maryland  Ins.  Co.  total    the   insured   may   at  any   time 

6  Cranch    (10  U.   S.)  "274,  3  L.  ed.  aljandon ;"   Tom  v.   Smith,  2   Caines 

222;  Lovering  v.  Mercantile  Marine  (N.  Y.)  245,  per  Livingston,  J.,  who 

Ins.  Co.  12  Pick.   (29  Mass.)   348.  asserts   that  our  law   is  opposed   to 

"Young  V.  Union  Ins.  Co.   (U.  S.  the  positive  regulations  and  practice 

D.  C )   24  Fed.  279,  per  Blodgett,  J.  of   most   maritime  countries   and   of 

^6  Mellon    V.   Louisiana    State   Ins.  England,  in  that  "we  permit  the  as- 

Co.    5    Mart.    (La.)    5G3;    Taber    v.  sured    to    lie    by    for   years    in    ease 

China  Mutual  Ins.  Co.  131  Mass.  239.  of   capture   or   other  technical  total 

"2  Phillips  on  Ins.  (3d  ed.)  372,  loss,  provided  the  capture  or  other 
377;  2  Arnould  on  ]\Larine  Ins.  (Per-  accident  continues."  See  also  Mary- 
kins'  ed.  1850)  1179  et  seq.,  *1167  land  Ins.  Co.  v.  Bathurst,  5  Gill  & 
et  seq.;  2  Parsons  on  Marine  Ins.  J.  (Md.)  159,  221;  Steinbach  v.  Co- 
led.  1868)   188  et  seq.  lumbian   Ins.   Co.   2  Caines   (N.  Y.) 

"Lawrence  v.  Seljor,  2  Caines  (N.  129;  i<:arl  v.  Shaw,  1  Johns.  Cas.  (N. 

Y.)    203,  per  Kent,  C.J.,  who  says:  Y.)  313,  1  Am.  Dec.  117,  per  Living- 

"The    time    of    abandonment    is    not  ston,  J. ;  Bohlen  v.  Delaware  Ins.  Co. 

material,  since  the  loss  remained  total  4  Binn.  (Pa.j  430;  Brown  v.  Phoenix 
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of  the  justices  be  given  the  force  warranted  by  a  literal  construction 
and  application  of  them,  there  certainly  is  a  ditference  between 
the  doctrine  in  this  country  and  in  England,  for  in  the  latter 
country,  according  to  both  Mr.  Arnould  and  Mr.  ^laclachlan,  the 
assured  is  bound  to  give  notice  of  abandonment  immediately  on 
first  receiving  intelligence  which  is  definite  and  certain  of  capture, 
detention,  and  disability,  "without  waiting  to  see  the  further  issue 
of  the  casualty."  ^^  But  it  is  extremely  doubtful  whether  these 
decisions  and  declarations  were  ever  intended  to  establish  a  doctrine 
in  opposition  to  the  well-settled  rule  requiring  that  abandonment 
shall  be  made  in  a  reasonable  time,  and  if  thej'^  Avere  so  intended, 
they  must  be  considered  as  overruled  by  the  weight  of  authority  and 
recent  decisions.  It  is  undoubtedly  true,  however,  that  assured 
may  elect  to  make  abandonment,  for  he  is  not  compelled  to  aban- 
don, and  if  there  is  a  supervenient,  independent  peril,  he  may  then 
abandon ;  or  in  certain  cases  the  right  of  abandonment  may  be 
revived  by  a  change  of  circumstances  which  may  affect  the  sub- 
ject insured,  or  by  some  new  additional  effect  of  the  perils  insured 
against  operating  upon  the  subject  insured,  and  it  is  within  these 
principles  that  the  cases  above  noted  must  come  if  they  stand,  and 
such  in  substance  seems  to  be  the  conclusion  of  Mr.  Maclachlan 
and  Mr.  Parsons.^" 

Ins.  Co.  4  Binn.  (Pa.)  445.  These  ^o  2  Arnould  on  Marine  Ins.  (Mac- 
cases  should  be  distinj^uished  from  lachlan's  ed.  1887)  963  et  seq.,  citing 
those  which  hold  that  tlic  loss  should  Strinj^er  v.  English  &  Scottish  ]\la- 
continue  total  up  to  the  time  of  aban-  rine  Ins.  Co.  L.  R.  4  Q.  B.  676, 
donmcnt;  Olivera  v.  Union  Ins.  Co.  L.  K.  5  Q.  B.  599,  39  L.  J.  Q.  B. 
3  Wheat.  (16  U.  S.)  183,  4  L.  ed.  214,  10  B.  &  S.  770,  22  L.  T.  802, 
365;  Smith  v.  Newburyport  Mutual  18  W.  R.  1201,  as  cited  with  ap- 
Ins.  Co.  4  Mass.  668.  proval  by  Blackburn,  J.,  before  the 
^^2  "Arnould  on  Marine  Ins.  (Per-  lords  in  Rankin  v.  Potter,  L.  R.  6 
kins'  ed.  1850)  1179,  *1167;  Id.  H.  L.  Cas.  83,  42  L.  J.  C.  P.  169, 
(Alaclachlan's  ed.  1887)  9()1,  963.  L.  R.  3  C.  P.  562,  L.  R.  4  C.  P. 
The  ca.ses  of  Mullett  v.  Shcddon,  13  76,  L.  R.  5  C.  P.  354,  29  L.  T.  142, 
East,  304,  12  R.  R.  347,  and  ^Teljish  22  W.  R.  1,  2  Asp.  M.  C.  65,  1 
V.  Andrew.s,  15  East,  13,  2  M.  &  Eng.  Rul.  Cas.  70;  2  Par.sons  on  Ma- 
S.  27,  5  Taunt.  496,  13  R.  R.  351,  rine  Ins.  (ed.  1868)  18!)  et  secj.,  and 
two  decisions  by  Lord  Ellenborough  notes,  who  says:  "If  the  assured  has 
to  the  elfect  that  the  assured  nnist  lost  the  right  of  abandonment  hy  his 
giv(!  notice  immediately  on  iirsi  in-  delay  or  neglect,  there  are  ca.ses 
telligenr-*'  of  the  .seizure  and  deten-  which  indicate  that  he  may  recover 
ti(;n,  and  cannot  wail  till  linal  con-  that  riglit  if  there  be  some  new  addi- 
dcmnation,  are  cited  in  the  edition  tional,  indejjendent,  and  materially 
of  ]H'A)  of  .Mr.  Aniould's  work,  but  injurious  ell'ect  of  a  peril  insured 
are  timilted  in  this  connection  by  Mr.  against,"  although  he  thinks  the 
Maclachlan.  And  see  comments  on  "ca.ses  far  from  satisfactory,"  and  ho 
these  decisions  in  2  Parsons  t»n  Ma-  also  adds:  "We  are  very  nuich  iii- 
rine  Ins.  (ed.  1H()8)  189  et  seq.,  n.  rlined  to  doubt  the  rule  that  the  mere 
Joyce  Ins.  Vol.  V.— 321.         512I 
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§  2970.  Advice  of  loss  necessary:  source  and  means  of  informa- 
tion authorizing  notice. — 'Plic  flcdioii  to  mIkiikIoii  cjiniiot  he  luiide 
until  riH'oipt  of  iissinvd  of  aiK  ire  of  ilic  loss.^  r>iit  it  is  iiol  iioces- 
sarv  thai  the  information  of  a  los<  slioukl  conic  from  a  factor  or 
c(»nj:iuiicc  in  onlcr  to  i>ul  tlie  a.ssurctl  to  his  election;'^  anil  the 
report  t>f  a  pilot  is  sullicient  evidence  of  a  capture  to  justify  an 
ahandoniiuiil.^  So  intclli<;once  derived  from  a  newspaper  is  suffi- 
cient ad\  ice  u[>on  wjiitji  to  authorize  an  abandonment,*  and  this 
ouuht  especially  to  he  true  where  the  information  is  obtained  from 
a  paper  devoted  lar<>,ely  or  exclusively  to  news  of  this  and  like 
character,  and  wliich  is  generally  conceded  by  merchants  to  be 
entitled  to  credit.  Abandonment  would  also  be  warranted  by  ad- 
vices contained  in  a  letter,^  and  in  fact  upon  any  intelligence  or 
advices  from  any  source  entitled  to  credit. 

§  2971.  Character  of  the  information:  actual  state  of  facts. — 
Although  the  assured,  upon  receiving  information  which,  if  true, 
makes  it  highly  probable  that  a  constructive  total  loss  has  occurred, 
has  a  right  to  give  notice  of  his  election  to  abandon,  and  it  is  not 
necessary  that  tlie  information  should  make  the  inference  of  a 
total  loss  necessary  and  unavoidable,^  nevertheless  there  is  a  dis- 
tinction between  information  of  facts  and  the  actual  existence  of 
suHicient  facts,  for  the  information  must  be  not  only  of  facts  and 
circumstances  which  if  actually  existing  would  sustain  the  aban- 
donment, but  there  must  also  at  that  time  actually  exist  sufiicient 
facts.  The  facts  and  the  information  need  not,  however,  necas- 
sarily  correspond.'  Thus,  if  abandonment  is  made  on  information 
authorizing  it,  but  it  is  not  accepted,  and  the  information  after- 

fontinuance  of  a  peril  or  die  aggra-  Gill  &   J.    (Md.)    450,  22  Am.  Dec. 

vated  result  of  the  peril  should  give  337. 

die  assured  the  subsequent  right  of  ^  fuUer  y.  MeCall,  1  Yeates  (Pa.) 

abandonnieut.     It  is  true  that  on  tlie  464,  1  Am.  Dec.  313. 

occurrence  of  a  peril  the  assured  need  '  Munson  v.  Ncav  England  Ins.  Co. 

not  abandon,  but   may  exercise  that  4  Mass.  88. 

right    if    another    independent    peril  *  Bosley  v.   Chesapeake  Ins.   Co  3 

occur,  but  we  should  be  inclined  to  Gill  &  J.    (Md.)    450,  22  Am.   Dec. 

limit  it  to  this  and  to  deny  him  the  337.      But   see    Muir   v.    United    Ins. 

right  when  the  iinal  loss  was  a  con-  Co.  1  Caines  (N.  Y.)  49,  54. 

sequence  of  the  peril,  more  especially  ^  See  Lovering  v.   Mercantile  Ma- 

when  there  was  y  prol)ability  of  its  rine    Ins.    Co.    12    Pick.    (2i)    Mass.) 

taking   place;"   and  he  cites   Sewall,  348. 

.].,  in  Livermore  v.  Newburvport  Ma-  ^  McConochie  v.   Sun   Mutual  Ins. 

rine   Ins.    Co.   1   Ma.ss.   264.   277,   to  Co.   3   Bosw.    (N.   Y.)    99,   rev'd  26 

the  effect  that   the   fact   a  loss  eon-  N.  Y.  477. 

tinues  to  be  total  does  not  do  away  "^  Bosley  v.  Chesapeake  Ins.  Co.  3 

with  the  rule  as  to  seasonable  aban-  Gill  «S:  ,1.    (Md.)    450,  22  Am.   Dec. 

donment :   Id.  ISOn.  337;  M'Conochie  v.  Sun  Mutual  Ins. 

^  Bosley  V.  Chesapeake  Ins.  Co.  3  Co.  26  X.  Y.  477,  rev'g  3  Bosw.  (N. 
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ward  proves  to  have  been  erroneous,  the  actual  facts  then  existing 
not  being  sufficient  to  sustain  an  abandonment,  no  recovery  can  be 
had  as  for  a  constructive  total  loss;^  since  if  it  is  made  upon  in- 
telligence which  proves  to  be  false,  this  prevents  assured  from  in- 
sisting upon  the  abandonment,  notwithstanding  the  information 
is  of  facts  which,  if  true,  would  have  justitied  the  assured  in  rely- 
ing upon  his  claim.^  So  under  the  California  code,  if  the  infor- 
mation upon  which  the  abandonment  is  made  proves  incorrect, 
and  there  was  at  that  time  no  such  loss  as  to  justify  an  abandon- 
ment, it  becomes  incttcctual.^° 

§  2972.  Abandonment  not  validated  by  subsequent  events:  new 
abandonment. — If  the  abandonment  is  not  good  when  made,  it  can- 
not be  validated  by  subsequent  events,^^  for  a.ssured  cannot  take 
advantage  of  subsequent  accidents  or  events,  even  though  they 
afford  sufficient  grounds,  without  a  new  abandonment.^^ 

§  2973.  Sufficient  grounds  and  true  causes  must  be  assigned: 
bound  by  cause  assigned. — As  a  general  rule,  an  abandonment 
should  be  explicit  and  not  left  as  a  matter  of  inference  from  equivo- 
cal acts  or  language.  The  assured  must  always  state  sufficient 
grounds  and  reasons  to  the  underwriters  for  his  offer  to  abandon 
in  order  to  make  it  valid ;  that  is,  a  substantial  statement  of  suffi- 
cient grounds  or  reasons  is  required.^^     Assured  must  also  assign 

Y.)  99;  Radcliti"  v.  Coster,  Hoff.  Ch.  Hazard  v.  New  England  Marine  Ins. 

(N.  Y.)    98;   Bainbridge  v.   Neilson,  Co.  1  Sum.   (U.  S.  C.  C.)  218,  Fed. 

10  Ea.st,  329,  341,  1  Camp.  240,  10  Cas.   Xo.    6,282;    King   v.   Delaware 

R.  R.  316,  1  Eng.  Rnl.  Cas.  121,  per  Ins.  Co.  2  Wash.  (U.  S.  C.  C.)  300, 

Lord   p]lk'n borough.  Fed.  Cas.  No.  7,788. 

^  Child  V.  Sun  Mutual  Ins.  Co.  2        Maryland. — Bosley    v.    Chesapeake 

Sand.  (N.  Y.)  76.  Ins.  Co.  3  Gill  &  J.    (Md.)   450,  22 

'  Bainbridge   v.   Neilson,   10    East,  Am.  Dee.  337. 
329,  341,  1  Camp.  240,  10  R.  R.  316,       Massachusetts.— YieehnQv  v.  Eagle 

1    P:ng.    Rul.    Cas.    121,    per    Lord  Ins.  Co.  10  Gray  (76  Mass.)  131, 139, 

Ellenborough.  69  Am.  Dec.  308. 

^•^  Deering's  Annot.  Civ.  Code  Cal.        New  York.  —  MeConoehie  v.  Sun 

sec.  2720.  ^futiial  Ins.  Co.  26  N.  Y.  477,  rev'g 

^Miradlie  v.  Maryland  Ins.  Co.  12  3  F.osvv.  (N.  Y.)  99;  Barker  y.  Phre- 

Pet.    (37  U.   S.)    378,  379,  9  L.  ed.  nix  Ins.  Co.  8  Johns.    (N.   Y.)   307, 

1123,  per  the  court;   Orient   Mutual  5    Am.    Dec.    339;    Craig    v.    United 

Ins.  Co.  v.  Adams,  123  V.  S.  67,  31  Ins.    Co.    6   .lohns.    (N.   Y.)    226,   5 

L.  ed.  63,  8  Sup.  Ct.  68,  \)vv  Harlan,  Am.    Dec.    222;    Suydam    v.    Marine 

J.  Ins.- Co.    1    .Johns.  '(N.    Y.)    181,    3 

^2  Suydam    v.    Marine    Ins.    Co.    1  Am.  Dec.  307;  Dickey  v.  New  York 

•Johns.  "(X.  Y.)  181,  3  Am.  Dec.  .307.  Ins.   Co.   4  Cow.    (N.  Y.)   222.     "A 

^^  United  Stales.  —  Palap.sco  Ins.  notice  of  abandonment  must  l)e  ex- 
Co.  y.  Southgate,  5  Pet.  (30  U.  S.)  j)Ii<it  and  must  specify  the  jinrticular 
604,  8  L.  ed.  243;  Bullard  y.  lioger  cau.se  of  the  al)andotimenl,  l)ul  need 
Williams  Ins.  Co.  1  Curl.  (I'.  S.  state  r»nly  enough  to  sh(tw  tliiit  there 
C.    C.j    148,    Fed.    Cas.    No.    2,122;  is    a    pn'ib.ible    cause    thorclor,    and 
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[ho  true  I'uiso.  ami  if  ho  a.<>i,L!:n^  an  insuHicii'til  i'au>c.  lie  is  hound 
therehy,  and  oaiuiot  avail  hiinsi'lf  of  any  oilier  ^ronjid  than  lliat 
sUitod'at  the  tinie.^*  Thns,  wIumv  an  aliandonnient  is  made  on 
the  ground  of  danuii^e  done  to  the  vessol  hy  a  certain  injury  and  of 
her  heing  afterward  surveyeci,  eondennicd.  and  sold  for  the  good 
of  all  eoncerned.  a  ,<ni>s(Miucnt  elaim  for  a  total  loss  on  the  ground 
that  the  injury  was  sueh  as  to  n'ciuire  repairs  to  more  than  half 
the  value  of  the  vessel  cannot  he  sii^iaincd,^^  nor  can  assured  at 
the  trial  rely  upon  a  reason  not  staled  in  the  notice. ^'^  The  cause 
of  loss  must  also,  when  stated,  apiJcar  either  expressly  or  hy  impli- 
cation to  have  been  by  a  peril  insured  against.^'  If.  however,  the 
cause  of  loss  is  a  matter  of  public  notoriety,  it  is  hold  that  a  state- 
ment that  the  vessel  had  been  nearly  destroyed  by  the  "late  dis- 
aster" was  sullicicnt  when  the  insurer  had  proceeded  to  act  on  the 
abandonment.^^  It  seems,  however,  that  the  rule  that  assured  is 
liound  by  the  ground  stated  is  not  incorporated  into  the  law  of 
iMiuland.  and  if  is  said  that  it  is  unlikely  that  it  will  be.^^ 

§  2974.  Though  wrong  cause  assigned  may  recover  actual  loss. — 
If  a  wrong  cause  of  abandonment  is  assigned  by  assured  and  he  is 
thereby  prevented  a  recovery  as  for  a  technical  total  loss,  he  may 
nevertheless  recover  for  his  actual  loss.^" 

§  2975.  Noncommunication  of  additional  causes  or  of  all  causes 
when  sufficient  cause  stated.— If  the  assured  at  the  time  of  mak- 
ing his  offer  to  abandon  assigns  a  sufficient  cause,  he  is  not  obligated 
tocommunicale  all  other  additional  causes  known  to  him  if  the 
underwriters  refuse  to  accept  the  abandonment.^  So  where  assured 
exhibited  a  portion  of  his  letter  of  information,  designating  it  as 
an  extract,  the  fact  that  the  whole  contents  were  not  communicated, 
the  underwriters  not  calling  for  the  same,  will  not  invalidate  the 
abandonment.2     The  act  of  al»andonment  is  valid  and  complete 

need  not  be  accompanied  witli  proof  ^^  Ballard  v.  Roger  Williams  Ins. 

of  interest  or  loss:"  Deering's  Annot.  Co.  1  Curt.   (U.  S.  C.  C.)  148,  Fed. 

Civ.  Code  Cal.  sec.  2722.  (^as.  No.  2,122.     See  §§  2898,  2959 

1*  Suvdam    v.    Marine    Ins.    Co.    1  herein. 

.Johns.  "(N.  Y.)  181,  3  Am.  Dec.  307;  is  Citizens'  Ins.  Co.  v.  Glasgow,  9 

King  V.  Delaware  Ins.  Co.  3  Wash.  Mo.  411. 

(U     S     C.    C.)    300,   Fed.    Cas.   No.  "  2  Arnonld  on  Marine  Ins.  (Per- 

7  788-   Pierce   v.   Ocean   Ins.   Co.   18  kins'  ed.  1850)   1173,  *1163  et  seq.; 

Pick     (3o   Mass.)    83,   29   Am. 'Dec.  2   Id.    (Maclaclilan"s  ed.   1887)    559. 

5(J7;  Deering's  Annot.  Civ.  Code  Cal.  "^  Suydam   v.    Marine    Ins.    Co.   2 

see    2723.  Johns.  (N.  Y.)  138. 

15  Pierce  v.  Ocean  Ins.  Co.  18  Pick.  ^  Dederer  v.   Delaware  Ins.   Co.   2 
(35  Mass.)  83,  29  Am.  Dec.  507.  Wa.sh.    ( U.   S.  C.   C.)    61,  Fed.  Cas. 

16  King    V.    Delaware    Ins.    Co.    2  No.  3,733. 

Wash    (U    S.  C.  C.)   300,  Fed.  Cas.        2  Lovering    v.    Mercantile    Mutual 
Xo'7  788  Tns.   Co.   12   Pick.    (29   Mass.)    348. 
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so  as  to  fix  the  technical  total  loss,  \Yithout  exhibiting  at  the  time 
of  making  it  the  preliminary  proofs,  for  proof  of  interest  and  loss 
may  be  furnished  at  any  sul)scquent  time.^ 

§  2976.  Sufficiency  of  abandonment  and  cases. — The  sufficiency 
of  an  abandonment  depends  on  the  occurrence  of  facts  constituting 
a  total  loss,  their  continuance  to  the  time  of  abandonment,  knowl- 
edge of  them  by  the  insured,  and  communication  of  them  to  in- 
surers with  an  offer  to  abandon.*  The  intention  to  abandon  should 
also  be  apparent  from  the  communication,  which  should  directly 
and  in  terms  authorize  a  legitimate  inference  that  the  owners 
designed  thereby  to  abandon  the  vessel.^  It  is  well  settled  that  no 
particular  form  of  words  is  necessary  to  make  an  abandonment 
legal,  and  that  the  mere  form  of  expression  used  is  immaterial, 
except  the  policy  otherwise  stipulates.  It  is  sufficient  that  the 
intent  to  abandon  so  clearly  appears  as  to  advise  the  underwriter 
that  the  vessel  is  turned  over  to  him  for  that  purpose.®  A  notice 
of  abandonment  of  a  ship  injured  by  perils  of  the  sea,  and  there- 
fore surveyed  and  condennied  on  the  west  coast  of  the  United 
States  in  time  of  i)eace,  is  sufficient  where  such  notice  states  that 
assured  "having  received  information  of  the  condemnation  of  the 
ship  at  Humboldt,  California,  hereby  abandons  all  interest  in 
said  vessel  insured,  and  claims  as  for  a  total  loss."  "^  So  where 
iMiderwriters  insured  the  cargo  and  catchings  on  board  a  ship  on 
a  whaling  voyage,  a  letter  seasonably  written  to  llicm  by  the  as- 
sured, informing  them  that  the  ship  was  lost  by  stranding,  and 
tendering  to  th«m  an  abandonment  of  the  interest  in  the  cargo 
so  far  as  it  has  Ijcen  insured  by  them,  is  such  an  abandonment  as 
entitles  the  a.-sured  to  recover  for  a  total  loss  if  such  loss  is  su.s- 

See   Barker  v.    Pfacenix   Ins.    Co.   8  4  Dalf.   (4  U.  S.)  272,  1  L.  ed.  830. 

Jolins.  (N.  Y.)  .■J07,  5  Am.  Dec.  339.  Tlie   Comegys  case    (above)    is   cited 

'  Barber    v.    Phd'nix    Ins.    Co.    8  in  Insurance  Co.  of  North  America  v. 

Johns.  (N.  Y.)  ;!()7,  5  Am.  Dec.  339.  Johnson,  70  Fed.  79G,  17  C.  C.  A.  418, 

*Bo3ley  V.  Chesapeake  Ins.  Co,  3  37    U.    S.    App.    413;    Copeland    v. 

Gilt  &  J.    (.Md.)    450,   22  Am.   Dec.  Phoeniv  Ins.  Co.  Wootw.   (U.  S.  C. 

337.  C.)   280,  Fed.  Cas.  No.  3,210;  Hol- 

*  Thomas  v.  fJo.khuid  Ins.  Co.  4.5  brook  v.  United  States,  21  Ct.  CI.  440; 

Me.   110.  Xf)rthwestern    Transportation   Co.   v. 

^  Insurance  Co,  of  North  America  Tliaincs  &  Mctscsv  Ins.  Co.  59  Midi. 

V.  Jolmson,  17  U.  S.  C.  C.  A.  410,  214,  229,  20  N.  W.  33(). 

418,  37   U.   S.   App.  413;   per  Taft,  '  lleclHier    v.    Eap:le    Ins.    Co.    10 

C.J.,  70  Fed.  794,  citiyiri  Come^vs  v.  Cray   (70  Mass.)    131,  09  Am.  Dec. 

Vasse,  1  Pet.  (20  U.  S.)  19:5,  213,  7  308.    Examine  Savaj^e  v.  Corn  Exch. 

L.    ed.    108;    Patap.sco    Ins.    Co.    v.  In.s.  Co.  4  Bosw.  (N.  Y.)  1;  Perkins 

Southpate, .')  Pet.  (30  U.  S.)  004,  8  L.  v.   Aufrusta' Ins.   &    Bankini;   (^o.    10 

ed.  213;  2  Phillips  on  las.  .sees.  1078,  Cray   (70  Mass.)   312,  71  Am.  Dec. 

1080;  2  Arnouhl  on  Marine  Ins.  (0th  0.')4;  Thwinf,'  v.  Wa.sliinpton  Ins.  Co. 

ed.)  957.    See  also  Bell  v.  Beveridge,  10  Cray  (70  Mass.)  443. 
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laiiu'tl.*  Hill  iiotirc  111  nssuriTs  lliat  llic  xc-scl  has  Keen  driven 
aslioi'o  aci'onliii>i  to  lu'w.^papor  inU>lliL!,(Mici'  ri'ccixcd  l)y  (lio  in- 
suroil,  and  llial  ho  iVars  from  (he  daiii;crous  situation  in  which 
ishe  is  that  a  total  loss  has  ensued,  does  not.  state  sullicient  reasons 
for  an  otl'er  to  ahandon.''  A^ain,  the  following  ahandoninent, 
aeconipanied  by  other  letters,  has  been  lield  sullieient:  "The  briji; 
*Geni'  beinji"  ashore  and  not  probable  that  she  will  be  got  off,  I 
hereby  abandon  said  vessel  to  the  olhce,  and  claim  a  total  loss  as 
insured  by  policy  No.  U)()77."  ^"  So  a  notice  is  sutlicient  which 
states  that  the  vessel  sank  in  a  certain  river  and  that  acting  under 
the  advice  of  the  underwriter's  surveyor  "the  owners  raised  her  and 
placed  her  on  the  flats  in  the  lower  ])art  of  the  city;  but  notwith- 
standing these  elTorts  she  is  still  badly  damaged,  and  her  owners 
consider  lier  a  constructive  total  loss,"  and  there  being  no  con- 
tention that  the  statements  are  untrue  they  specify  a  valid  reason 
for  abandonment.^^ 

§  2977.  Sufficiency  of  abandonment:  subject-matter  clearly  in- 
dicated though  not  expressly  named:  "advances  on  board." — Al- 
though the  notice  of  aljandomuent  may  not  ex})ressly  mention  in 
terms  the  subject-matter,  yet  it  may  be  so  sufhciently  and  clearly 
indicated  that  there  is  no  reasonable  doubt  as  to  what  is  intended, 
especially  where  the  notice  includes  by  necessary  implication  the 
subject-matter  and  nothing  else.  Tluis,  if  "advances  on  board" 
a  designated  vessel  are  insured,  a  notice  of  abandonment  of  the 
specified  ship  referring  to  the  policy  is  a  sufficient  aV)andonment 
of  the  subject  insured:  that  is,  advances  on  boarvl.*  and  not  moi'ely 
an  abandonment  of  the  vessel. ^^ 

§  2978.  Abandonment  must  be  positive,  absolute,  and  uncon- 
ditional: assured's  acts  of  ownership:  form  immaterial  and  writing 
unnecessary. — While  an  abandonment  must  be  positive  and  abso- 
lute, and  must  in  express  terms  or  by  necessary  implication  import 
an  actual  present  relinquishment  of  the  interest  or  subject-matter 
to  which  the  abandonment  applies,  it  must  also  be  piu'e  and  simple, 
and  not  conditional  or  fettered  by  contingencies  or  limitations.^' 
But  no  particular  form  is  necessary,  and  it  may  be  gi\en  orally, 

'  Maey  v.  Whaling  Ins.  Co.  9  Met.  ^^  See  Biirnham  v.  Boston  Marine 

(50  Mass.)  354.  Ins.  Co.  139  Mass.  399,  1  N.  1^].  837. 

^  Boslev  V.  Chesapeake  Ins.  Co.  3  ^'  Pierce  v.  Ocean  Ins.  Co.  18  Pick. 

GilU^:    F.'(M(1.)  450, 22  Am.  Dec.  337.  (35    Mass.)    83,    29    Am.    Dee.    567, 

1°  Hevnolds  v.   Ocean   Ins.   Co.   22  per   Shaw,   C.J.;    Patapsco   Ins.   Co. 

Pick.    (39  Mass.)   191,  33  Am.  Dec.  v.  Southgate,  5  Pet.  (30  U.  S.)   G04, 

727.  622,  8  L.  ed.  243;  Fuller  v.  McCall, 

1^  Independent  Transportation  Co.  1  Yeates  (Pa.)  464,  1  Am.  Dec.  312; 

V.  Canton  Ins.  Office   (U.  8.  D.  C.)  I'^merigon    on    Ins.     (Merediths'    cd. 

173  Fed.  564.  1850)  c.  XVII.  sec.  6,  p.  684.     'the 
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for  it  is  not  indispensable  that  it  should  be  in  writing.  Yet  the 
intent  to  abandon  and  the  manifestation  of  such  intent  is  ma- 
terial.^* It  is  not  necessary,  except  it  be  so  stipulated,  that  the 
alnmdonment  shall  state  with  mathematjcal  exactness  and  to  a 
fraction  the  interest  conveyed.^*  And  an  abandonment  may  be 
of  the  plaintiff's  interest  so  far  as  covered  by  the  policy,  and  may 
contain  a  reservation  of  an  uninsured  interest  to  which  the  assured 
is  entitled,  and  this  is  so  even  though  the  policy  stipulates  that  it 
must  be  etiicient  if  accepted  to  convey  to  and  vest  in  the  insurer 
an  unencumbered  and  perfect  title  to  the  subject  abandoned, 
especially  so  where  the  assured  proposes  in  his  letter  of  aljandon- 
ment  to  make  any  further  conveyance  or  assurance  of  title  which 
may  be  required. ^^  Although  in  certain  cases  the  nature  of  the 
interest  and  the  circum-tancos  justifying  the  abandonment  might 

California  code  provides  Ihat  an  to  convey  to  and  vest  in  the  said 
abandonment  must  be  neither  partial  insurance  company  an  unencumbered 
nor  conditional :  Deering's  Annot.  and  perfect  title  to  the  subject  aban- 
Civ.  Code  Cal.  sec.  2718.  doned." 

1*  United  States. — Columbian  Ins.  ^*^  Insurance  Co.  of  North  America 
Co.  V.  Catlett,  12  Wheat.  (25  U.  S.)  v.  Johnson,  17  U.  S.  C.  C.  A.  41U, 
383,  6  L.  ed.  664,  per  Story,  J.  37    U.    S.    App.    413,   70    Fed.    794. 

Alabama.— Fulton  Ins.  Co.  v.  In  this  case  the  abandonment  was 
Goodman,  32  Ala.  108.  as  follows :      "November  2Uth,  1893. 

New  York. — Suydam  v.  Marine  To  the  Insurance  Company  of  North 
Ins.  Co.  1  Johns."  (N.  Y.)  181,  3  America,  George  L.  McCurdy,  Man- 
Am.  Dec.  .307.  ager,  Chicago,  111.     Dear  Sir:  Please 

I'ennsifhattia. — Duncan  v.  Coates,  take  notice  that  1  hereby  abandon  to 
cited  in  3  Yeales  (Pa.)  378;  P>ell  v.  you  my  interest  in  the  Steamer  V. 
Beveridge,  1  Binn.  (Pa.)  52n,  4  Dall.  Swain  so  far  as  covered  by  your 
(U.  S.)  272,  1  L.  ed.  830.  laill   policy,  N.   1967,  insuring  $10,- 

Enylund. — Parmeter  v.  Todluuiter,  000  upon  my  three-quarters'  interest, 
1  Camp.  541,  542;  Kead  v.  Bonham,  upon  a  valuation  of  $33,600  for  the 
3  Brod.  &  B.  147,  6  Moore,  .397,  22  whole  vessel.  Said  steamer  caught 
R.  H.  587.  "Abandonment  is  made  on  tire,  by  whidi,  on  or  about  Oc- 
by  giving  notice  thereof  to  the  in-  tobcr  10,  1893,  she  was  so  greatly 
surer,  which  may  be  done  orally  or  damaged  as  to  become  a  constructive 
in  writing:"  Deering's  Annot.  Civ.  total  loss,  under  the  terms  and  agree- 
Code  Cal.  sec.  2721.  ments  of  your  said  policy.     In  mak- 

"  Insurance  Company  of  North  ing  this  ai)andonment  I  reserve  all 
America  v.  Johnson,  17  U.  S.  C.  C.  the  unin.sured  interest  to  which  I 
A.  416,  37  U.  S.  Apj).  413,  70  Fed.  am  entitled.  I  further  hereby  war- 
794.  In  this  case  the  t)oiicv  .stion-  rant  and  agree  to  defend  the  interest 
lated:  "Moreover,  no  abandonment  in  hereby  conveyed  and  abandoned  to 
any  case  wh;itever,  even  when  the  you  against  all  claims  of  every  na- 
right  to  al»andon  may  exist,  shall  ije  ture,  and  propose  to  make,  execute, 
held  or  allowed  as  elTeclnal  or  valid,  and  deliver  to  you  any  further  con- 
inilcss  it  shall  l)e  in  writing,  signed  veyance  or  assurance  of  title  which 
by  the  insured,  and  delivered  to  said  you  may  reasonably  rcr|uire.  Very 
company  or  its  authorized  .igent  ;  nor  respectfully  yours,  II.  J.  Jolirison.'' 
unlcs.s  it  shall  be  ellicient  il  jicciplcd 
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make  a  writing  essential  to  [\\o  e.-talilisliincnl  of  assurors  right  to 
the  salvage,  and  it  might  he  a  iiucslidii  whether  upon  demand 
at  least  sueh  deed  of  eession  might  not  he  necessary,  yet  the  general 
rule  is  tliat  a  deed  of  t'fssion  is  not  essential  to  the  validity  of 
an  ahandonment  nor  to  th(>  i-ighls  of  either  party,  unless  perhaps 
it  is  demanded,  and  it  also  iV)llows  that  an  informality  in  sueh 
deed  is  unimportant."  But  although  a  writing  is  not  indispensable, 
yet  it  is  generally  given,  and,  as  is  noted  hereafter,  the  insurers 
may,  by  aeeei)ting  the  abandonment  as  sullieient  and  by  demand- 
ing proofs,  waive  any  inl'onnalily  in  making  the  abandonment.^* 
The  a.ssured  should,  however,  set  forth  substantially  enough  to 
show  a  probable  cause  for  the  abandonment,  and  with  suflicicnt 
particularity  to  enable  the  underwriters  to  determine  therefrom 
whether  or  not  he  is  bound  or  ought  to  accept  ;^^  and  judging 
from  the  general  tenor  of  the  cases,  as  well  as  from  an  express 
declaration  to  that  elfect,^°  the  word  "abandon"  is  not  necessary, 
although  it  has  been  intimated  otherwise.^  If  assured,  notwith- 
standing his  notice  of  abandonment,  continues  to  hold,  claim,  use, 
and  control  the  property  as  his  own,  with  denial  of  the  rights  of 
assurer,  tlie  abandonment  has  no  validity,  for  there  is  no  cession 
of  the  ownership,  as  in  case  of  a  vessel  retained  in  the  owner's 
control,  repaired  by  him,  and  claimed  and  used  as  his  own,  but 
there  may  be  a  recovery  as  for  the  actual  damage.^  But  the  as- 
sured's  acts  and  interference  must,  however,  clearly  and  unequivo- 
cally evidence  an  intent  to  exercise  ownership  and  control,  as 
opposed  to  those  for  the  underwriter's  benefit,  or  as  opposed  to  the 
underwriter's  interest  in  the  salvage,  for  not  every  act  of  owner- 
ship by  the  assured  will  operate  as  a  relinquishment,  waiver,  or 
re\ocation  of  the  abandonment.^  Although  a  protest  of  the  master 
containing  an  express  offer  to  abandon  would  not  be  sufficient  in 
itself,  yet  it  may  constitute  a  sufficient  abandonment  when  for- 
warded to  assurer  by  the  assured,  who  had  previously  received  it 

"  Chesapeake  Marine   Ins.   Co.  v.  ^^  Currie    v.    Bombay   Native    Ins. 

Stark,   G   Cranch    (10   U.   S.   C.   C.)  Co.   L.  R.  3  P.  C.  72,  78,  39  L.  J. 

268,  3  L.  ed.  220,  per  Marshall,  C.J.  P.  C.  1,  6  Moo.  P.  C.   (N.  S.)   302, 

And  see  Hurtin  v.  Pha-nix  Ins.  Co.  22  L.  T.  317,  18  W.  K.  296. 

1  Wash.  (U.  S.  C.  C.)  400,  Fed.  Cas.  _  ^  Parmeter  v.  Todhunter,  1  Camp. 

No.   6,941,  per  Wa.shington,  J.  541,  542,  591,  per  Lord  l^llenborou^li. 

^*  M'Lellan  v.  Maine  Fire  &   Ma-  ^  Louisville  Underwriters  v.  Pence, 

rine  Ins.  Co.  12  Mass.  246.    See  gen-  93  Ky.  96,  20  Am.  St.  Rep.  176,  19 

erally,  §§  2986-93,  3018  herein.  S.  W.  10,  14  Ky.  Law  R.  21. 

^^  McConochie  v.  Sun  ]\Iutual  Ins.  '  Columbian   Ins.  Co.  v.  Ashby,  4 

Co.  26  N.  Y.  477,  rev'g  3  Bosw.  (N.  Pet.  (29  U.  S.)  139,  7  L.  ed.  809. 
Y.)   99.     See  §§  2973,  2976  herein. 
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from  the  master,  especially  when  following  a  statement  and  proof 
of  loss.* 

§  2979.  Howfar  abandonment  transfers  title. — By  an  abandon- 
ment rightfully  made  the  assured  cedes,  abandons,  or  relinquishes 
to  the  underwriter  all  his  rights,  title,  claims,  and  interest  in  the 
subject  insured  to  the  extent  that  said  interest  is  covered  by  the 
policy  or  contract,  together  with  the  liabilities  arising  out  of  said 
ownership,  subject,  however,  in  this  last  case  to  certain  exceptions. 
It  is  a  surrender  of  assured's  rights  in  the  property.  It  includes 
not  only  the  intention  to  abandon,  but  the  actual  relinquishment 
of  llie  right  of  property,  for  both  the  intention  and  relinquishment 
nnist  concur.  The  transfer  is  the  essence  of  the  abandonment, 
for  by  it  the  insurer  is  enabled  to  appropriate  the  property,  and 
majce  it  his  for  the  purposes  and  to  the  extent  contemplated  by 
the  insurance  contract,  and  he  stands  by  force  of  such  abandon- 
ment, actual  transfer,  and  relinquishment  of  assured's  rights  in 
the  assured's  place  and  stead,  being  subrogated  to  his  rights.  The 
spes  recuperandi  passes  by  the  abandonment  to  the  assurer.  He 
becomes  entitled  to  the  salvage  to  the  extent  above  stated,  and  he 
may  prosecute  claims  arising  out  of  the  ownership.* 

*Patapsco  Ins.  Co.  v.  Southgate,  v.  Essex  Fire  &  Mariue  Ins.  Co.  4 
5  Pet.  (30  U.  S.)  G04,  8  L.  ed.  243.  Mason  (U.  S.  C.  C. )  196,  Fed.  Cas. 
In  this  case  the  protest  was  made  be-  No.  6,001;  Potter  v.  Providence- 
fore  a  consul,  and  read:  "I,  the  said  Washington  Ins.  Co.  4  Mason  (U.  S. 
consul,  at  the  re<iuest  of  the  said  C.  C.)  298,  Fed.  Cas.  No.  11,336. 
master,  Joseph  Seward,  do  hereby  See  also  Gilchrist  v.  Chicago  Ins.  Co. 
intimate,  declare,  and  make  known  104  Fed.  566,  44  C.  C.  A.  43. 
to  the  underwriters  of  the  said  sehoo-  Kentucky. — Louisville  Underwrit- 
ner  Francis  and  to  the  underwriters  ers  v.  Pence,  93  Ky.  96,  40  Am. 
upon  her  cargo  that  the  said  mas-  St.  Rep.  176,  19  S.  W.  10,  14  Ky. 
ter,  for  him.self  and  in  ])ehalf  of  the  Law  K.  21,  per  Holt,  C.J. 
owners  of  said  schooner  and  cargo,  Louisiana. — Graham  v,  Ledda,  17 
dot)i    abandon,    cede,    and    leave    to    La.  Ann.  45. 

them,  the  said  undenvritei*s,  and  to        Massadnisetis. — Badger    v.    Ocean 
each  and  every  one  of  them,  all  his,   Ins.  Co.  23  Pick.  (40  Mass.)  347. 
the  said  master's,  and  theirs,  the  said        New  York. — Smith  v.  Manufactur- 
owners'   right,   title,   interest,    profit,   ers'  Ins.  Co.  7  Met.   (48  Mass.)  448; 
property,  claim,  demand,  and   prod-    Hosack  v.   Rogers,  9  Paige   (N.  Y.) 
uce  of  and  in  said  schooner  Francis,    4(il;  Gracie  v.  New  York  Ins.  Co.  8 
and    her   cargo,    and    to    tlie    tackle,    Johns.   (N.  Y.)   237;  Rogei-s  v.  llo- 
apparei,  funiiture  of  said  schooner,   sacks,  18  AN'enrl.  (N.  Y.)  319. 
and   that   the   aforesaid   master  doth        I'nnisi/lvania. — Walker    v.    United 
claim,  on   hchaif  of  aforesaid,  reim-    Slates  Ins.  Co.  11  Serg.  &  R.   (Pa.) 
bursement   for  the   same   as   a   t<ital    (il,  14  Am.  Dec.  610, 
loss."  I'Jnrjland. — Yates  v.  White,  4  Bing. 

^United  Slates.— The  Ilenrv  Kw-  (N.  C.)  272,  5  Scott,  640.  7  L.  J. 
bank,  1  Sum.  (U.  S.  C.  C.)  400,  Fed.  C.  P.  116,  44  R.  R.  708,  8  Eng.  Rul. 
Ca.s.  No.  (i..376;  The  Rising  Sun,  1  Cas.  420;  Godsall  v.  lioldero,  9  East, 
Ware  (U.  S.  D.  C.)  385;  Hammond    "2;     Burnand     v.     Rodocanachi,     7 
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Tlu'  alniudoiinit'iil  of  \\\v  .-lii|)  ;is  for  a  lolal  loss  Iransfcrs  to  the 
abaiuloiioos  all  llu-  li.nhls  and  in(oivs(  of  assurinl,  and  upon  accopl- 
anco  l>y  insurer  lio  Ikh-ouios  ontitl(Ml  to  all  (lie  ri<2,1i1s,  beiuWits,  and 
ad\anta,ues  directly  (»r  inriiKMilally  act  ruini:,  I'l'oni  the  \csscl  suh- 
-enuenl  to  the  disaster  which  is  ihc  cause  of  ahandonnient.  l>ut 
the  a.ssurer  does  not,  however,  stand  hy  virtue  of  the  ahandonnient 
in  any  hetter  situation  ihau  assuied;  he  merely  succeeds  to  his 
rights,  and  for  (he  same  reasons  that  entitled  him  t(»  the  ship's 
earnings  the  as-^urer  becomes  lial)lc  as  owner  lor  repairs  (o  tlic 
ship  and  exjicnses.^  So  an  abandonment  of  an  insured  vessel  as 
for  a  total  loss,  to  give  the  insured  the  right  to  claim  (he  full 
amount  tif  insurance,  must  include  not  only  an  intention  to  aban- 
don, but  a  relinquishment  of  all  right  to  the  i)roperly,  and  al- 
though the  insured  may  give  notice  to  the  insurer  of  an  intention 
to  abandon,  yet  "if  he  all  the  time  continues  to  hold  against  the 
right  of  the  latter,  and  to  claim  and  use  the  projierty  as  his  own, 
there  is,  in  fact,  no  abandonment ;  and  he  can  recover  upon  the 
policy  only  what  may  in  fact  be  his  loss."  ' 

App.  Cas.  333,  342,  51  L.  J.  Q.  B.  may  not  have  operated  as  an  actual 

548,  5  C.  P.  D.  424,  (i  Q.  B.  D.  033,  47  ahaiulonniont    irretrievably   traiist'er- 

L.  T.  277,  31  W.  R.  65,  4  Asp.  M.  ring  the  property.     See  §2945  here- 

C.     57G;     North    of    England    Iron  in,  and  cases  cited. 

Steam  Ship  Co.  v.  Armstrong,  L.  R.  "An  abandonment  is  equivalent  to 

.3  Q.   B.  244,  39  L.  J.   Q.  B.  81,  21  a  transfer  by  the  insured  of  his  in- 

L.  T.  822,  18  W.  R.  520,  noted  here-  terest  to  insurer  with  all  the  chances 

in  by  Lord  Blackburn.  of   recovery   and   indemnity:"   Deer- 

Emerigon  says:    *'In  matters  of  in-  ing's  Annot.  Civ.  Code  Cal.  see.  2724. 

surance    we   call    abandonment    (de-  ^  United     States. — Mutual     Safety 

lais,  delaissement  or  abandon)  the  act  Ins.   Co.   v.   Cargo  Brig  George,  01- 

by  Avhich  assured  quits  and  abandons  cott,    Adm.  89,  Fed.  Cas.   No.  9,981, 

to    the    insurers    the    rights,    titles,  per  Belts',  J.      See  also  Gilchrist  v. 

( laims,    and    actions    of    ownership,  Chicago  Ins.  Co.  104  Fed.  560,  44  C. 

which  he  has  in  the  thing  insured;"  C.  A.  43. 

and  in  another  place  he  adds:     "By  Maine. — Rockingham  "Mutual  Fire 

abandonment  the  assured  subrogates  Ins.    Co.   v.   Boslier,  39  Me.   253,   63 

the  insurers  in  his  place  and  stead.  Am.  Dee.  018. 

.     .     .     The  abandonment  is  equiva-  Manjland. — Kennedy  v.  Baltimore 

lent     to     a     transfer.     .     .     .     This  Ins.  Co.  3  Har.  &  J.   (Md.)   367,  6 

transfer  of  property  is  of  the  essence  Am.  Dec.  499,  per  the  court, 

of  the  abandonment:"   Emerigon  on  Massachusetts. — Coolidge  v.    Glou- 

Ins.   (Meredith's  ed.  1850)   c.'XVII.  cester  Marine  Ins.  Co.  15  Mass.  341. 

p.  665;  c.  XVII.  sec.  6,  p.  684;  Mc-  Neiv  York. — See  Schieffelin  v.  New 

Bride    v.    Marine    Ins.    Co.    7    Johns  York  Ins.  Co.  9  Johns.   (N.  Y.)   21, 

(N.  Y.)  431.     But  see  Jumel  v.  Ma-  per  Kent,  C.J.     See   §§  2917,  2918 

rine  Ins.  Co.  7  Johns.   (N.  Y.)  412,  herein. 

5  Am.  Dec.  283.     A  notice  of  aban-  "^  Lpuisville  Underwriters  v.  Pence, 

donment     and     abandonment     really  93  Ky.  96,  40  Am.  St.  Rep.  176,  19 

differs    in    England,    because    at    the  S.  W.  10. 
time  of  the  action  brought  the  notice 
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Again,  where  the  abandonment  is  unexceptionable,  the  property 
vests  immediately  in  the  underwriters,  and  an  informality  in  a  deed 
of  cession  of  the  property  is  unimportant.*  So  the  proceeds  of  a 
wreck  inure  to  the  benelit  of  the  parties  bearing  the  loss,^  anil  the 
abandonees  are  entitled  to  compensation  for  the  loss  by  way  of 
recovery  for  damages;  ^°  and  it  is  held  that  the  abandonment  of  a 
wreck  transfers  title  to  the  underwriters.^^  So  far  as  the  policy 
covers  goods  under  the  abandonment,  the  underwriter  is  entitled 
to  be  substituted  as  to  rights  of  action  against  the  owners  on  af- 
freightment or  against  the  shippers  on  bills  of  lading.^^  But  the 
underwriters  cannot  claim  for  salvage  property  in  the  admiralty 
unless  the  property  has  been  abandoned  to  and  accepted  by  them,^^ 
So  they  are  strangers  to  an  action  by  a  libel  in  rem  on  a  bottomry 
bond  where  they  have  failed  to  accept  an  abandonment.^*  If 
abandonment  is  made  of  a  vessel  and  the  cargo  subsequently  de- 
livered, cash  advanced  to  the  master  under  a  clause  of  the  charter- 
]xirty  providing  that  ''sufficient  cash  for  the  ship's  ordinary 
disbursements  at  j)ort  of  loading  should  be  advanced  the  master, 
charterers,  or  their  agents,"  does  not  pass  by  said  abandonment  to 
the  insurers,  it  standing  in  the  i)lace  of  prepaid  freight,  the  under- 
writers being  entitled  on  abandonment  only  to  freight  subsequently 
earned."  In  a  ISiew  York  case  the  French  government  seized  and 
condenmed  the  cargo,  and  an  aljandonment  and  [)ayment  of  a  total 
los.s  was  refused.  Under  a  comi)romise  the  underwriters  paid  one- 
third  the  amount  insured,  but  there  was  no  cession  to  them  of  any 
interest  in  the  property  or  spes  recuperandi,  nor  was  any  demand 
made  therefor  by  the  underwriters,  and  it  was  decided  that  they 
were  not  entitled  to  any  part  of  the  sum  awarded  by  the  French 
indemnity  act  for  the  seizure  of  the  cargo.^®  But  in  a  Massachusetts 
case  the  insured  goods  were  seized  by  the  Mexican  government,  an 
abandonment  was  made  and  accepted,  and  the  amount  insured 
paid.    In  1842  an  award  was  made  in  favor  of  assured  by  commis- 

'  Chesapeake    Marino    Ins.    Co.    v.        ^^  '£\^^,  Henry  Kwbank,  1  Sum.  (U. 

Stark,  0  Craneh    (10  U.   S.)    268,  3  S.  C.  C.)  400,  Fed.  Cas.  No.  (),:J7f); 

L.  ed.  220.  The   Boston,  1   Sum.    (U.   S.   C.  C.) 

9  Cincinnati    Ins.    Co.    v.    Duflield,  32S.  Fed.  Cas.  No.  1,G73. 
(i  Ohio  St.  200,  07  Am.  Dec.  iK]!).  i*  Sliip    Packet,    3    Mason    (U.    S. 

"Yates  V.  White.  4  Binp.   ( N.  C.)  C.  C.)  255,  Fed.  Cas.  No.  10,()54. 
272,  5  Scott,  640,  7  L.  .J.  C.  P.  116,        "  Tlie   Ked    Sea    (1896)    65   L.   J. 

44  \l.  R.  708,  8  Knp.  Hnl.  Ca.s.  429.  Adm.  9,  73  L.  T.  ^62,  44  W.  R.  306, 

11  Kvans  v.   In-ers..!,   1.')   Ohio   St.  S  Asp.  M.   C.  KKi,  C.   A.  P.  20,  12 

'J!)2.  'I'imes  Law  h'ep.  40. 
"  ";vrellon  v.  I'.ucks,  5  .Mart.   ( N.  S.        ic  x,.\v  Y<.rk  Ins.  Co.  v.  UnwhA,  24 

Ln.)  371;  Columbian  Ins.  Co.  v.  Asli-  Wend.    (X.  Y.)    505.     See  lirooks  v. 

by,  4  Pel.   (29  U.  S.)   139,  7  L.  ed.  M4)nu.ll.  1    Y.  &  C.  500.  41   U.  II. 

809,  per  Thuuipson,  J.  '^'''^i,  per  Loid  Bhicklnun. 
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sioners  nppointoil  in  1S:1!)  lo  cairy  iiilo  cUVct  a  convenlion  entered 
into  between  tlie  I'nited  Stales  and  Mexico.  In  ISIS  this  elaim 
witli  otliers  was  agreed  by  treaty  to  be  paid,  and  tlie  eoniniissions 
on  claims  against  Mexico,  in  1850,  allowed,  (he  amount  awarded  to 
an  assi<2,nec  of  asvsured,  and  the  amount  was  awarded  him  in  1851. 
No  elaim  was  made  by  the  underwriters  before  either  commission, 
ihe  lirst  notice  of  any  interest  })eint>;  claimed  by  (hem  beina;  made 
to  the  assionee  after  said  award.  It  was  held  that  the  abandonment 
to  the  underwriters  and  their  acceptance  thereof  passed  to  them  the 
property  in  the  i>;oods  abandoned,  w'ith  all  the  rights  of  the  assured 
to  compensation  for  the  sei7,ure  by  the  Mexican  government,  but 
that  by  reason  of  their  laches  in  asserting  their  rights  they  could 
not  maintain  an  action  against  the  assignee  as  for  money  had  and 
received  to  tlieir  use.^'  And  in  such  cases  of  indemnity  paid  by  a 
foreign  government  the  amount  is  received  by  assured  as  trustee 
for  the  underwriters  in  proportion  to  the  amount  paid  by  them,  and 
they  are  to  said  extent  entitled  proportionately  to  the  indemnity. 
Where  the  insured  upon  goods  which  were  stolen  abandoned  and 
the  assurer  refused  to  accept,  and  suit  was  brought  upon  the  policy, 
] lending  which  the  insured  settled  \yith  the  shi])owner  and  sur- 
rendered the  Inll  of  lading,  and  the  suit  was  continued  to  judgment 
for  the  benefit  of  the  owners,  the  insurer  not  interposing  the  settle- 
ment in  defense,  it  was  held  that  the  insurer  was  entitled  to  be 
credited  the  amount  for  which  the  shipowner  would  have  been 
liable,  and  the  costs  of  his  bill  to  enforce  his  equity.^®  The  re- 
covery for  loss  of  prospective  earnings  awarded  because  of  injury 
to  a  vessel  by  collision  is  within  the  rule  entitling  an  insurer,  who 
has  received  an  abandonment  of  the  vessel,  to  the  fund  recovered 
on  account  of  the  collision  from  the  vessel  in  fault,  and  the  fact 
that  the  in.surance  did  not  cover  the  full  value  of  the  injured 
vessel  will  not  require  the  insurer  to  share  such  recovery  with  the 
vessel  owner.  Abandonment  devests  property  out  of  assured,  and 
vests  insurer  with  all  his  legal  rights  including  what  may  be  there- 
after recovered.  ^^ 

§  2980.  Liens,  encumbrances,  contracts  with  third  persons: 
charges,  expenses,  and  liabilities  arising  from  abandonment, — A 
distinction  exists  lietween  those  liens  and  encumbrances,  charges, 
and  expenses  which  are  a  necessary  consequence  of  the  perils  in- 

"  Mercantile    Marino    Ins.    Co.    v.  Edw.    (N.    Y.)    621,    aff'd    5    Paige 

Corcoran,    1    Gray    (67    Mass.)    75.  (N.  Y.)  285. 

See  Grafiie  v.  New  York  Ins.  Co.  8        ^^  Mason    v.   Marine   Ins.    Co.   110 

Johns.  (N.  Y.)  237;  iJandal  v.  Cook-  Fed.  452,  49  C.  C.  A.  106,  54  L.R.A. 

ran,  1  Ves.  Sen.  98.  70U. 

^^  Atlantic  Ins.   Co.  v.  Storrow,  1 
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§  2980 


sured  against,,  or  which  arise  from  contracts  with  third  parties  for 
insurer's  benefit,  and  those  which  do  not  arise  from  such  perils, 
but  are  independent  thereof,  or  which  arise  from  contracts  with 
third  parties  not  binding  upon  assurer.  In  the  former  case  the 
insurers  are  chargeable  upon  abandonment  with  such  liens  and 
encumbrances,  as  well  also  as  with  those  burdens  created  by  acts 
of  labor  and  services  of  persons  wherebj^  expenses  and  charges  are 
necessarily  incurred  for  their  benefit,  and  for  whose  conduct  they 
are  responsible,  and  in  certain  cases  they  are  held  responsible  for 
contracts  with  third  parties  for  their  benefit;  while  in  the  latter 
case,  when  the  right  of  abandonment  is  held  to  exist,  the  deficiency 
in  the  salvage  should  not  be  at  insurer's  charge,  but  should  be  at 
the  charge  of  insured  in  the  adjustment.^"  Under  the  Califorliia 
code,  the  insurer  is  liable  for  damages,  expenses  of  discharging, 
storage,  reshipment,  extra  freightage,  and  all  other  expenses  in- 
curred in  saving  cargo  reshipped,  or  transhipped,  where  tLo  vessel 
is  prevented  at  an  intermediate  port  from  completing  the  voyage.^ 
Where  after  abandonment  the  master  raised  money  by  bottomry 
for  the  repurcha.se  of  the  vessel  captured  and  condemned,  which 
the  assurers  refused  to  accept,  they  were  held  not  liable  for  the 
marine  interest  secured  to  be  paid  by  the  bottomry  bond,  nor  for 
any  charges  unless  consequent  to  the  purchase.^  If  assurer  has 
been  deprived  of  his  salvage  or  property  by  encumbrances  or  liens 
for  which  he  is  not  answerable,  it  is  incumbent  upon  assured  to 
put  him  in  the  same  position  as  if  no  such  lien  had  existed,  which 

20  See  Tlie  Rising  Sun,  1  Ware  (U.  cited  in  Columbian  Ins.  Co.  v.  Cat- 
S.  D.  C.)  385,  Fed.  Cas.  No.  11,858;  lett,  12  Wheat.  (25  U.  S.)  39C,  G  L. 
Hammond  v.  Essex  F'ire  &  Marine  ed.  670;  Daniels  v.  Atlantic  Mutual 
Ins.  Co.  4  Mason  (U.  S.  C.  C.)  196  Ins.  Co.  24  N.  Y.  454. 
Fed.  Cas.  No.  6,001 ;  Potter  v.  Provi-  ^  Deering's  Annot.  Civ.  Code  Cal. 
dence-Wasliirigton  Ins.  Co.  4  Mason  sec.  2708.  See  Dodge  v.  Marine  Ins. 
(U.  S.  C.  C.)  298,  Fed.  Cas.  No.  Co.  17  Mass.  471;  Ilubbell  v.  Great 
11,336;  Gould  v.  Citizens'  Ins.  Co.  13  Western  Ins.  Co.  74  N.  Y.  246,  255, 
Mo.  524;  Davidson  v.  Case  (see  Case  per  Kapallo,  J.;  Mumford  v.  Com- 
V.  Davidson)  5  Maule  &  S.  79,  8  morcial  Ins.  Co.  5  Johns.  (N.  Y.) 
Price,  542,  5  Moore,  116,  2  Hr.  &  2(i2;  McLoon  v.  Gumming,  73  Pa.  St. 
B.  379,  17  H.  H.  280,  1  Eng.  Hul.  98;  2  Arnould  on  Marine  Ins.  (Pcr- 
Cas.  141;  Barclav  v.  Stirling,  5  kins'  ed.  18.30)  967,  •963;  Id.  (Mac- 
Maulc  &  S.  6,  17  k.  H.  245;  Sharp  ladilan's  ed.  1887)  950,  1020,  1076; 
V.  Gladsl(jne,  7  East,  32,  3  Smith,  Kidston  v.  Empire  *  Marine  Ins. 
39,  8  H.  H.  583.  Co.  L.  K.  2  C.  P.  357,  L.  H.  1  Com.  P. 

Legal  resi)onsibility  of  under-  535,  36  L.  J.  C.  P.  156,  12  Jur.  (N. 
writers  on  carg(j  after  abandonment,  S.)  (i65,  16  L.  T.  119,  15  W.  U.  769, 
not  varied  as  l)et\veen  insured  and  14  Eng.  Kul.  Cas.  247,  cited  in  last 
underwriters    by    lien    on    cargo    for   edition. 

freight.     Ca/.e  v.  Baltimore  Ins.  Co.        ^  Jumel  v.  Marine  Ins.  Co.  7  Johns. 
7  Cranch  (11  U.  S.)  358,  3  L.  ed.  370;    (  X.   Y.)   412,  5  Am.  Dec.  283. 
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iiiav  lio  i\o\w  li\'  (U'tlucliiiu  lilt'  \;iliu'  ;il  lilt'  liiiit'  dt'  lilt'  al);iii<ltm- 
nuMit  from  the  anuiiint  of  (ho  iiijiurant-t'.  dv  iliai-.uinu  assured  with 
tlolifioiu'v  of  salvn.uo.  'Phis  was  so  lu'ltl  in  a  i-asc  wlicrc  the  vessel, 
which  had  heen  al>aiuloni'tl.  was  .-ei/ctl  for  the  aiiMuiiil  of  a  hot- 
lonirv  Hen  to  whieh  she  was  snhjecl  at  thi'  lime  of  her  purehaso 
l»v  assnred,  thtni^h  lie  had  no  knowletl.ue  of  its  existcnee.^  A  right 
of  ai'tion  a.gainst  a  tliinl  ])artv  and  the  subro.<;alion  of  assurer 
thereto  may,  it  is  held,  he  defeated  by  an  aj^reement  made  with 
third  parties  witht)ut  fraud  ami  eonsunniiated  before  insiiranee  is 
elleeted.  whereby  the  beiielil  of  insurance  is  to  accrue  to  such  third 
parties  should  the  projierty  be  destroyed,  even  though  insurers 
have  no  notice  thereof  until  after  loss.  In  other  words,  that  tlie 
rights  of  assured  pass  subject  to  equities  and  agreements  between 
assured  and  third  parties.  In  this  case,  however,  payment  was 
voluntarily  made  l)y  insurers  of  the  loss,  although  the  question  of 
concealment  might  have  excused  paying  such  loss.*  But  where 
l)ar.s  of  the  wreck  are  saved  by  third  parties  luidcr  a  contract  with 
the  master,  the  underwriters  have  been  held  liable  therefor,  al- 
though they  had  refused  to  accept  the  abandonment  but  had 
subsequently  comi)romised.^  So  an  injury  may  be  done  exclu- 
sively to  the  freight,  and  the  insurer  may  be  liable,  in  the  absence 
of  any  commercial  usage  to  the  contrary,  for  the  expense  necessary 
for  the  purpose  of  earning  freight,  where  such  expense  is  the 
immediate  consequence  of  a  disaster  caused  by  a  peril  insured 
against;  as  in  case  of  an  insurance  on  freight  valued,  and  the  vessel 
becoming  stranded  the  cargo  was  necessarily  landed,  and  was  for- 
warded by  rail  at  the  ship's  cost,  and  insured  received  freight 
according  to  the  bill  of  lading.*  So  also  where  in  consequence  of 
an  embargo  an  expense  was  incurred  for  seamen's  wages,  pro- 
visions, and  extra  pilotage,  and  freight  was  received  according  to 
the  original  sti[)ulation  between  shipper  and  shipowner,  the  in- 
surers for  freight  were  held  liable  therefor.'  This  rule  does  not, 
however,  permit  the  assured  to  incur  unnecessary  expense,  and 
where  the  cargo  might  have  been  retained  and  freight  earned  at  a 
less  expense,  only  such  latter  sum  can  be  recovered.^  Sometimes 
the  expense  incurred  in  laboring  for  and  saving  the  property  may 

3  Williams  v.  Smith,  2  Caines  (N.        'Jones  v.  Insurance  Co.  of  North 
Y.)   13,  per  Thompson,  J.  America,  4  Ball.    (4  U.   S.)    *247,  1 

*  Mercantile  Mutual  Ins.  Co.  v.  Ca-    L.  ed.  820. 
lebs,  20  N.  Y.  173.  ^  Lee  v.   Southern   Ins.   Co.  39  L. 

5  Gtjuld  V.  Citizens'  Ins.  Co.  13  Mo.    J.    Com.    P.    218,   5   L.   R.    Com.   P. 
524.  397,  22   L.   T.  443,   18  W.  R.   863. 

^  Lee  V.  Southern  Ins.  Co.  39  L. 
J.  C.  P.  218,  5  L.  R.  C.  P.  397,  22 
L.  T.  443,  18  W.  H.  803. 
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exceed  the  salvage  value,  and  may  render  the  assurers  liable  there- 
for as  abandonees.^  But  the  assurer  under  a  policy  on  freight, 
where  the  ves.-^el  is  lost  before  the  termination  of  the  voyage  and 
freight  earned,  must  pay  the  gross  freight  or  the  gross  amount 
of  a  total  loss,  and  cannot  deduct  the  expenses  of  Avages  and  pro- 
visions which  would  have  been  incurred  had  the  ship  reached  her 
destination.^"  But  damage  allowed  in  case  of  capture,  condeuma- 
tion,  sale  and  restoration  of  proceeds  may  be  considered  as  salvage 
on  freight.^^ 

In  a  case  of  a  valued  policy  upon  cargo,  the  ship  became  grounded 
and  stranded,  the  salvage  of  the  cargo  was  begun  by  strangers  and 
thereupon  the  agent  of  the  underwi-iters  took  charge  of  the  salvage 
operations  over  which  the  master  exercised  no  control,  but  for  a 
time  stood  by  personally  and  gave  advice,  nor  did  the  local  agents 
of  the  steamship  company  actively  participate  in  such  salvage  and 
the  proceeds  of  sale  were  deposited  to  the  joint  account  of  said 
local  agents  and  the  underwriters  of  the  cargo  for  the  benefit  of 
whom  it  might  concern  as  events  should  transpire.  There  was  no 
attempt  on  the  part  of  the  ship  to  carry  the  cargo  to  its  destination 
or  to  procure  it  to  be  so  carried,  nor  was  there  any  declaration  of 
purpose  to  retain  possession  in  order  to  preserve  a  lien  for  freight. 
and  except  for  salving  the  entire  cargo  would  undoubtedly  have 
been  lost  on  account  of  the  stranding.  It  was  held  that  the  part 
of  the  cargo  so  salved  was  salved  by  the  underwriters  with  the 
consent  of  .said  steamship  company's  local  agents  who  thereby 
consented  to  the  underwriters  [)ossessing  themselves  of  such  salved 
cargo  in  order  to  reimburse  them  for  the  insurance  risk  thereon 
and,  therefore,  there  was  an  abandonment  to  said  underAvritors 
by  the  ship,  or  by  the  steamship  company,  which  controlled  it. 
and  by  reason  tliercof  the  lien  for  the  freight  was  hjst  and  the  ship 
had  no  more  concern  with  the  salved  cargo  or  the  fund  arising 
therefrom,  and  the  lien  for  freight  never  attached  to  and  did  not 
incumber  tlie  fund,  and  even  though  said  fund  was  deposited  for 
the  benefit  of  whom  it  might  concern,  the  underwriters  became 
the  sole  beneficiaries  and  the  result  was  not  changed.  The  aban- 
donment of  .said  part  of  the  cargo  by  the  ship  to  .salvage  by  the 
underwriters  was  a  relinquishment  of  po.sses.sion  and  a  consequent 
waiver  of  the  lien  for  freight,  l^ut  this  lien  being  .solely  for  its 
benelit  tlie  carrier  <oiil(l    jilcindoii   or   lelinquish    it  at  any   time 

9  E.ram/ne  Bradlie  V.  .Miirvland  liis.        "  Copf^.sliall  v.  Read,  5  Pick.   (22 
Co.    12    Pet.    (37   U.   S.)    378,   9   L.    Ma.s3.)  454. 
0(1.  1123. 

'"Slcvetis    V.    Columbian    Ins.    Co. 
3  Caines  (N.  Y.)  43,  2  Aw.  Dec.  247. 
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wiiliout  iniiKiiriiiL!,  it>  riulil  in  llio  loa.-l  to  a  rocovery  of  llio  froi<i;ht 
lUDUoy.  An  alnnulonniont  or  roliiujnislmienl  by  the  ^liij)  or  its 
ownor^!  of  llio  .shipowners'  hen  was  elVoi'tod  here  and  therefore 
there  could  be  no  subroiiation.*^ 

§  2981.  Freight  valued:  accounting  for  freight  as  salvage:  goods 
of  assured  and  other  shippers  on  board. —  If  the  insurance  be  on 
freight  vahied.  and  the  goods  of  assured  and  also  of  other  shii)i)ers 
are  on  IxKU-d,  and  assured  abandons,  the  valuation  forms  tiic  basis 
of  aeeounting-  so  far  as  goods  of  assured  whieh  arrive  are  concerned, 
but  as  to  so  much  of  the  cargo  as  belongs  to  the  other  shippers, 
salvage  should  be  accounted  for  only  as  to  the  freight  actually 
received  for  delivery  of  their  goods.  The  assured  is  not  bound 
to  make  good  to  insurer  the  whole  amount  at  which  the  freight  is 
valued." 

§  2982.  Abandonment  where  assured's  possession  has  never  been 
parted  with:  salvors  as  agents  of  assured. — I'higlish  jurisi)iudence 
presents  a  case  where,  at  the  moment  of  desertion  by  the  crew 
of  a  leaking  vessel,  to  save  their  lives,  she  w^as  boarded  by  a  num- 
ber of  the  crew  of  a  ship  which  had  come  to  her  assistance,  and 
was  taken  in  tow,  eventually  brought  into  port,  and  sold  for  sal- 
vage, which  amounted  to  less  than  the  sum  realized  by  the  sale. 
The  owners  knew  of  the  sale,  but  interposed  no  objections,  they 
having  abandoned  at  once  upon  receiving  information  of  the 
facts.  It  was  held  that  those  of  the  crew  of  the  assisting  vessel  who 
had  thus  saved  the  ship  were  the  owners'  agents,  and  therefore 
assured's  possession  and  control  of  the  vessel  had  never  been  parted 
with,  and  this  as  well  as  the  fact  that  the  restoration  of  the  ship 
after  notice  of  abandonment  and  under  circumstances  entitling 
assured  to  posse&^ion,  had  they  so  chosen,  i)revented  a  recovery  as 
for  a  constructive  total  loss.^*  Mr.  Arnould  deduces  from  this  case, 
or  at  least  cites  this  case,  in  support  of  the  rule  that  in  capture, 
seizure,  or  desertion,  or  other  privation  of  property  or  possession 
a  prima  facie  "  right  to  abandon,  whether  forcible  or  not,  is  de- 
pendent upon  the  fact  that  there  is  at  some  period  of  the  risk 
complete  and  actual  privation  of  the  owner's  possession  or  control 
over  the  ship,  and  if  he  has  never  for  a  moment  been  deprived 
thereof,  he  cannot  abandon. ^^     While  there  are  no  objections  to 

12  Portland  Flouring  Mills  Co.  v.  v  Read.  5  Barn.  &  Aid.  597,  1  D.  & 
Portland  &  Asiatic  S.  S.  Co.  158  Fed.    R.  207,  24  R.  R.  481. 

113.  1*  See  §§  2898,  2945,  3013  herein. 

13  Dumas  v.  United  States  Ins.  Co.  ^^  See  2  Arnould  on  A'arine  Ins. 
12  Serg.  &  R.  (Pa.)  437.  (Perkins'     ed.     1850)     1079,     1081, 

i*Thornelev  v.  Ilebson,  2  Barn.  &  "1075,  *1077,  sec.  381;  Id.  (Maelach- 
Ald.  513,  21  R.  R.  381.     See  Dixon    lan's  ed.  1887)   1038,  1039. 
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this  rule  on  .seneral  principles."  it  is  pertinent  with  the  case  relied 
on  to  call  attention  to  another  English  decision,  wherein  the  vessel, 
being  leaky  and  in  great  peril,  was  taken  in  tow  by  another  vessel. 
which  had  been  signaled,  and  was  brought  into  port.  A  claim  was 
made  to  recover  the  salvage  expenses  in  addition  to  the  amount 
named  in  the  i)olicy,  by  virtue  of  the  "sue  and  labor"'  clause,  and 
the  owners  of  the  vessel  taking  possession  of  the  imperiled  ship 
and  towing  her  were  held  to  have  performed  the  labor,  not  as 
agents  of  assured  but  as  salvors  acting  under  the  maritime  law.^^ 
The  case  first  no^ed  would  support  the  rule  applicable  here,  that 
if  at  the  time  the  abandonment  is  made  the  vessel  has  been  re- 
stored to  assured,  and  the  salvage  expenses  and  those  for  repairs 
do  not  constitute  a  total  loss,  the  abandonment  is  not  justified, ^^ 
and  although  salvors  may  take  possession  in  such  case,  and  it  be 
a  constructive  total  loss,  yet  it  is  declared  that  it  becomes  an  actual 
total  Joss  by  a  subsequent  justifiable  sale.^° 

§  2983.  Abandonment:  English  registry  acts:  vesting  of  title  to 
ship. — In  England  the  title  to  the  ship  does  not  vest  except  in  a 
certan  way  by  the  abandonment,  but  th'e  owmers  become  trustees 
for'the  underwriters.^ 

§  2984.  Sails,  etc.,  saved  not  a  fund  in  assured's  hands  to  defray 
expenses  of  getting  off  stranded  vessel, — It  is  held  in  a  Connect- 
icut case  that  the  sails,  rigging,  anchors,  etc.,  saved  from  a  vessel 
thrown  upon  the  rocks  and  abandoned  are  not  a  fund  in  the  hands 
of  the  insvn-ed  to  defray  tlie  expense  of  getting  her  oft'.'^ 

§  2985.  Acceptance  binds  both  parties. — A  valid  abandonment 
made  and  accepted  binds  both  parties,^  and  once  properly  made  by 

"  See  Cazelet  v.  St.  Barbe,  1  Term  233 ;   Carr  v.  Securitv  Ins.  Co.  lOfi 

Kep.  187,  1  R.  K.  178,  per  Duller,  J.  N.  Y.  504,  17  N.  E.  301.     But  see 

^*  Aitchison  v.  Loiire,  4  App.  Cas.  Monroe  v.  British  &  Foreign  Marine 

755,  3  Q.  B.  D.  5.58.  2  Q.  B.  D.  501,  Ins.   Co.   3  U.   S.   C.   C.   A.  280,  52 

49   L.   J.   Q.   B.   123,  41  L.   T.   323,  P'ed.    777,   5   U.    S.    App.    179,    per 

28  W.  R.  1,  4  Asp.  M.   C.  168,  14  Putnam,  C.J.     See  §  2995  herein. 

En*?.  Rul.  Cas,  449.     See  al.so  Uzielli  ^  So    stated    in    I\laclachlan's    edi- 

V.  Boston  >hirine  Ins.  (.'(i.  15  Q.  B.  D.  tion,  1887,  of  2  ArnouM  on   ^Sfarinc 

11.  .54  L.  .].  (-1  H.  142,  52  L.  T.  787,  Ins.   9.54,   973n,   citing   Scottish   ^In- 

33  W.  H.  2!).'!,  5  Asp.  M.  (".  405.     Sco  rinc  Ins.  Co.  v.  Turner,  1  Maccj.  H. 

^  2987  herein.  L.  Kep.  ;342n,  4  H.  L.  Cas.  312.  17 

i9Thorn(4cy  v.  ll.'hson,  2  Barn.  &  Jur.    G31,    1    W.    R.    527,    per    Lord 

Aid.  513,  21    U.  H.  381.     Sec  Holds-  Truro;       merchant      sliii)ping      ad, 

worth  V.  Wise,  7  Barn.  &  C.  794,  1  amend,  act,  1862;  25  i:  2(i  \  let.  U3, 

.M.  &  U.  673,  6  L.  ,1.   (O'.  S.)  K.  B.  sec.  3. 

1.34,  31  H.  W.  2!>!).  2  xinp:    v.    Hartford    Ins.    Co.    1 

20  Sc-   Wobertson    v.   CjirrutlN-rs,  2  Conn.  .333. 

Stark.  .571,  20   U.   R.  7.38;  Co.ssniaii  ^  (-|,i],]   ^    Sun   Mutual  Ins.   Co.  2 

V.  West,  .57  L.  .J.  P.  C.  17,  13  App.  Sand.  (N.  Y.)  76. 
Cas.  160.  58  L.  T.  122,  6  Asp.  M.  C. 
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thoso  autliomod  and  on  ^^nl^K•il■nt  ivrounds  and  accepted  it  is  irre- 
viK-aUle,  nnlos.-  with  the  consoiit  tif  the  insurer  or  agreement  of  the 
l>artics,  or  the  ahantluimuMit  is  made  llnxuigh  error,  or  there  is 
some  mistake  of  fact  upon  which  the  acceptance  depends;  and  it 
cannot  l>e  deieatcd  by  suhsecpient  events.  In  this  the  autlioritics 
in  l':n.<ihnid  aiul  this  country  substantially  a.uive,*  and  the  accept- 
ance is  conclusive  ujmn  holii  parties  under  the  ('alifornia  code, 
and  once  made  and  accepted  it  is  irrevocable.^  It  is  not  error  to 
refuse  to  charge  tlic  jury  that  tlu^  plaintiiV  had  no  right  to  abandon 
the  voyage,  when  it  was  proved  that  the  abandonment  had  been 
accepted.^ 

§  2986.  Acceptance  under  circumstances  of  doubt  as  to  right  to 
abandon. — The  acceptance  of  an  al)andonmcnt  under  circumstan- 
ces even  of  doubt  as  to  the  positive  right  to  abandon  renders  the 
insurer  liable  as  for  a  total  loss.' 

§  2987.  Implied  acceptance:  taking  possession  of  vessel. — The 
act^  and  tonduct  of  the  underwriter  may  be  of  such  a  character  as 
to  amount  to  a  substantial  recognition  and  acceptance  of  the  a])an- 
donment,  or,  in  other  words,  constitute  an  implied  acceptance  and 
make  the  underwriter  liable  for  a  constructive  total  loss,  even  where 
there  is  no  right  to  abandon  at  the  time  of  the  offer,  or  no  inten- 
tion if)  accept,  or  there  is  even  an  express  refusal  to  accept,  for  if 
the  acts  of  the  underwriter  amount  to  an  acceptance,  their  intent, 
is  immaterial.  This  rule  is  illustrated  by  those  cases  where  the 
underwriters,  or  their  authorized  agents,  have  dealt  with  the  prop- 
erty since  the  disaster  as  their  own ;  or  where  their  acts  justify  the 
conclusion  that  the  rights  exercised  by  them  must  have  been  exer- 
cised only  under  an  abandonment ;  or  where  they  have  taken  and 
retained  possession  of  the  vessel  an  unreasonable  time  and  made 
repairs,  even  though  the  policy  provides  that  acts  of  insurer  in 
recovering,  .*^ving.  and  preserA'ing  the  property  shall  not  consti- 
tute an  acceptance.' 

*Peele   ▼.   Merchants'   Ins.    Co.    3  6,   pp.    684,   686.      That   rule   as   te 

Mason   (U.  S.  C.  C.)   27,  Fed.  Cas.  abandonment     differs     in     England 

No.  10,905;  King  v.  Middletown  Ins.  from    that   here,   see   §§   2945,   2946 

Co.   1   Conn.   184,  per  Keeve,   C.J.;  herein,  and  cases. 

Smith   T.   Robertson,   2   Dow.   P.   C.  ^  Dggring's  Annot.  Civ.  Code  Cal. 

474,  14  R.  R.  174;  Cologan  v.  I^n-  sec.  2728. 

don   Assur.   Co.   5   Maule  &   S.  447,  ^  New  Orleans  Ins.  Assoc,  v.  Piag- 

17  R.  R.  390;  2  Amould  on  Marine  gio,  Ifi  Wall.   (83  U.  S.)  378,  21  L. 

Ins.  (Perkins'  ofl.  1850)  1184,  *1172;  ed.   358. 

2   Id.    (Maehichlan's   ed.   1887)    968,  'Cincinnati   Ins.   Co.   ▼.   Bakewell, 

970;  2  Mai-sliall  on  Ins.   (ed.  1810)  4  B.  Hon.   (43  Ky.)  541. 

(il3n;    2   PhiUii-ts   on    Ins.    (3d   ed.)  ^  United  States. — Copelin  v.  Phoe- 

.392,    sec.    1698;    Emerigon    on    Ins.  nix  Ins.  Co.  9  Wall.  (76  U.  S.)  46), 

(ileredith's    ed.    1850)    c.    xvii.   .sec  19   L.  ed.   739,  s.   c.  40  Mo.   211,   2 
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§  2987 


So  insurer's  failure  fully  to  repair  and  re-equip  an  injured  vessel 
in  good  faith  and  with  reasouahle  diligence,  after  taking  possession 
of  her  for  that  purpose,  refusing  an  abandonment,  or  their  refusal 
or  unreasonable  neglect  to  make  good,  defects  in  the  repairs  or 
equipment  which  are  pointed  out  by  the  owner  on  their  tendering 
the  vessel  to  him,  renders  the  tender  ineffectual,  and  the  abandon- 
ment is  to  be  deemed  accepted.^  And  where  a  ship,  which  had  been 
voluntai-ily  stranded  and  abandoned  to  the  underwritei-s,  was 
raised  by  them  and  tendered  back  to  the  owner  without  being  re- 
paired, and  without  an  otier  to  pay  the  expense  of  the  repairs 
rendered  necessary  by  the  stranding,  the  underwriter  being  bound 
to  make  repairs  or  to  pay  the  expense  of  repairing,  it  was  held  that 
the  owner  was  under  no  obligation  to  receive  her,  and  that  the 
undenvriters  must  be  deemed,  as  a  matter  of  law,  to  have  accepted 
the  abandonment  notwithstanding  the  "sue  and  laV)or"  clause  in 
the  policy."    The  preceding  ca>5C  is  of  importance  in  this  respect, 


Am.  Rep.  504;  Young  v.  Union  Ins. 
Co.  24  Fed.  279 ;  Gloucester  Ins.  Co. 
V.  Younger,  2  Curt.  (U.  S.  C.  C.) 
322,  Fed.  Cas.  No.  5,487,  1  Sup.  Ct. 
23G;  Peele  v.  Merchanls'  Jns.  Co.  3 
Mason  (U.  S.  C.  C.)  27,  Fed.  Cas. 
No.  ](),!)(>5. 

Illinois. — Norton  v.  Lexington  Ins. 
Co.  10  111.  235. 

Maryland, — Maryland  &  Plui'nix 
Ins.  Co.  V.  Bathurst,  5  Gill  &  J. 
(Md.)   159. 

Massachusetts. — Badger  v.  0<'oan 
Ins.  Co.  23  Pick.  (40  Ma.ss.)  347, 
355;  Reynolds  v.  Ocean  Ins.  Co.  22 
Pick.  (39  Mass.)  191,  33  Am.  Dec 
727;  Wood  v.  Lincoln  &  K.  Ins.  Co. 
6  Mass.  479,  4  Am.  Dec.  1()3. 

Xew  York. — Griswold  v.  New  York 
Ins.  Co.  1  Johns.  (N.  Y.)  205,  s.  c. 
3  Johns.  (N.  Y.)  321,  3  Am.  Dec. 
490. 

Enrfland. — Hudson  v.  Harrison,  3 
Brr.d.  &  B.  97,  G  Moore,  288,  23  R.  R. 
575;  Provincial  Ins.  Co.  v.  Ledue,  L. 
R.  (i  P.  C.  224,  43  L.  J.  P.  C.  49,  31 
L.  T.  141,  22  W.  R.  929,  2  Asp.  M. 
C.  388. 

As  to  nonwaiver  clause,  see  also 
§  3017  herein. 

•  Reynolds  v.  Ocean  Ins.  Co.  22 
Pick.  "(39  Mass.)   191,  33  Am.  Dec 


727.  In  this  case  the  policy  pro- 
vided: "The  acts  of  the  assured  or 
assurers  recovering,  saving,  and  pre- 
serving the  property  insured  in  case 
of  disaster  shall  not  be  considered  a 
waiver  of  acceptance  or  abaitdon- 
nient." 

^°It  was  attempted  in  behalf  of 
ihe  insurers  in  this  case  to  distin- 
guish it  from  other  cases  of  similar 
cliaracter,  on  the  ground  that  the 
e\idence  showed  (hat  there  was  no 
intention  to  repair,  Imt  the  claim 
was  not  sustained.  This  very  point 
was  noted  in  a  Massachusetts  case, 
where  it  was  sai<l  that  the  act  Qt 
taking  possession  is  (|ualified  by  the 
intent  with  wliich  it  is  done,  and  that 
under  the  clause  that  provides  that 
the  "acts  of  the  assured  or  assurers 
in  recovering,  saving,  and  preserving 
the  i)roperty  insured  in  case  of  dis- 
aster sliall  not  be  considered  a  waivei' 
or  an  a<'ceptance  of  al)andonment.," 
if  the  taking  possession  of  proi)erty 
was  with  intent  to  repair  and  restore 
(he  vessel,  then  it  should  be  done 
with  diligence  and  dispatch,  but  if 
doiu-  solely  with  a  view  to  save  the 
[troperty,  the  underwriters  were  nt 
lilierty  to  do  such  acts  or  not,  and 
to  do  them  in   llicir  own  time:  Rey- 
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in  tluil  it  was  held  substaiUially  thai  thu  vcsi^ol  was  taken  posses- 
>i(>n  of  in  ca^e  of  'a  voluntaiy  stranding,  under  an  obligation  to 
indiMunify  the  owner  for  the  entire  lo&s,  and  tlmt  it  apix'ared 
thai  the  insurers  were  bound  (o  repair  or  pay  the  expense  of  repair- 
ing.^^ The  retaining  possession  an  unreasonable  time  may  amount 
to  a  eonstructive  acceptance,  even  though  possession  is  taken  with 
the  avowed  purpose  of  repairing  the  vessel. ^'^  So  taking  possession 
under  the  abandonment  and  making  repairs  Avithout  notice  of 
that  purpose  has  been  held  an  acceptance. ^^ 

But  outside  of  some  stipulation  or  usage  the  general  rule  seems 
to  be  that  underwriters  have  no  right  to  take  possession  of  a  ship, 
either  to  remove  her  or  to  repair  her,  when  she  is  abandoned  with- 
out consent  of  the  owners.  If  they  do  so  it  amounts  in  law  to  an 
acceptance  of  the  abandonment.^* 

If  a  marine  insurer  attempts  to  recover  the  insured  property,  and 
subsequently  abandons  the .  attempt,  acting  upon  the  belief  that 
he  is  not  liable  upon  the  policy,  the  insured  is  not  liable  for 
any  part  of  the  expense  incurred  in  the  preparation  for  the  re- 
covery.^* 

Taking  possession  under  the  ''sue  and  labor"  clause  for  the  pur- 
pose of  saving  and  making  necessary  repairs  does  not  entitle  in- 
surer to  deal  with  the  property  as  his  own  to  the  extent  of  neglect- 
ing"to  make  such  repairs  as  he  may  be  bound  to  make,  having  in 
view  the  jirinciple  of  indemnity  and  neglecting  to  return  without 
necessary  delay  ;^^  and  getting  a  vessel  off,  bringing  it  into  i)ort, 
and  repairing  it  at  a  great  expense,  without  any  otter  made  to 
restore  the  ship,  constitutes  an  acceptance. ^"^ 

Proceeding  to  sell  the  vessel  or  doing  any  act  which  could  only 
be  justified  by  reason  of  a  right  derived  from  the  abandonment 
constitutes  clear  evidence  of  an  acceptance,  even  though  done  with 
a  declaration  that  it  is  for  the  owner's  benefit,  or  even  under  an 

nolds  V.  Ocean  Ins.  Co.  22  Pick.  (39  ed.)  299,  301,  397,  sees.  1559,  1706. 

:Mass.)    191,   33   Am.   Dec.   727,  per  See  §§  2990,  2991  herein. 

Shaw,  C..J.  ^*  Louisville  Ins.   Co.  v.  Monarch, 

11  Northwestern     Transp.     Co.     v.  ^^J^-^-  '^^8'  ^6  S.  W.  563. 
Continental  Ins.  Co.  24  Fed.  171.  Young  v.  Union  Ins.  Co.  24  Fed. 

12  Commonwealth  Ins  Co  v  Chase  ^'^'  Copelin  v.  Phoenix  Ins.  Co.  9 
20  Pi^  (-37  Mass  )  14^  rVv^^^^^^^^  ^^'^"-  ^^^  ^-  ^'^  ^^^'  ^^  ^-  '^-  ^^9' 
V  Ocean  Ins  Co  ^"^  Pick" '^  39  Mass  )  ^opeJ^'^d  v.  Phoenix  Ins.  Co.  46  Mo. 
Tqi  ^?   A^    tH'  "-0-         ^                 '  211,  2  Am.  Rep.  504;  Norton  v.  Lex- 

,':  '"'■  ington  Ins.  Co.  10  111.  235. 

"Cincinnati  Ins.  Co.  v.  Bakewdl,  "Riclielieu  &  Ontario  Navigation 
4  B.  Mon.   (43  Ky. )  o4L  q,^   ^   Thames  &  Mersey  Ins.  Co.  72 

i*Peele  v.   ]\Ierchants'   Ins.    Co.   3    Mich.  571,  40  N.  W.  758. 
Mason   (U.  S.  C.  C.)  27.     See  Glou-        As    to    nonwaiver    clause;    acts    of 
cester  Ins.   Co.  v.  Younger,  2  Curt,    insurer  or  agents  in  recovering  and 
fU.  S.  C.  C.)  327;  1  Sprague  (U.  S.  saving    propertv,    etc.,   .see    §    3017a 
D.   C.)   242;  2  Phillips  on  Ins.    (3d  herein. 
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express  protest  agaiust  acceptance. ^^  So  unreasonable  delay  in 
removing  a  stranded  vessel  after  taking  possession  is  an  accept- 
ance.^^ And  acceptance  may  be  implied  from  the  unden\Titer's 
conduct  even  though  abandonment  was  refused  him,  as  acceptance 
need  not  be  in  express  terms  or  language.  And  where  an  abandon- 
ment is  accei)ted  insurer  is  thereby  precluded  from  asserting  that 
the  vessel  is  neither  an  actual  nor  a  constructive  total  loss  or  from 
insisting  that  she  was  not  damaged  or  destroyed  by  a  peril  insured 
against.^" 

§  2987a.  Stipulation  to  recover  and  repair  vessel:  duty  of  as- 
sured and  assurer:  abandonment:  implied  acceptance. — Where  it 
is  stipulated  that  in  case  of  loss  by  a  peril  insured  against  assured 
shall  use  every  effort  to  safeguard  the  recovery  of  the  vessel  and 
if  recovered  shall  cause  the  same  to  be  forthwith  repaired  and 
upon  assured's  failure  to  do  so,  the  insurers  are  authorized  to  inter- 
pb.«e  and,  if  the  vessel  has  been  recovered,  have  the  same  repaired, 
or  to  recover  said  vessel  and  have  the  same  repaired  on  assured's 
account,  assured  becomes  obligated  to  promptly  recover  and  repair 
the  vessel  in  a  case  where  it  sinks  and  upon  assured's  failure  to  do 
.so  the  right  accrues  to  insurer,  to  be  exercised  or  not  according  to 
its  best  judgment.  If,  however,  it  elects  to  exercise  its  said  right 
it  becomes  its  duty  to  do  that  which  assured  has  failed  to  do,  that 
is,  recover  the  vessel  and  cause  it  to  be  forthwith  repaired.  The 
right  of  the  a.s>^urer  in  such  case  is  limited  to  the  authority  con- 
ferred and  it  is  not  permitted  to  take  possession  of  the  vessel  for 
any  purjiose  other  than  that  specified  in  the  above  stipulation  m 
that  it  would  l)e  precluded  from  taking  possevssion,  recovering  the 
vessel  and  tendering  it  to  assured  in  its  wrecked  and  damaged  con- 
dition without  making  repairs  and  if  said  assurer  does  recover  her 
and  does  tender  licr  lo  assured  without  making  repairs  it  fails 
to  di.scharge  its  duty  under  the  policy  and  is,  tlierefore,  not  en- 
titled to  protection  under  said  above-stated  clause,  so  that  taking 
po.sse.ssion  without  fully  comi)lying  with  the  policy  requirements 
in  this  respect  amounts  to  an  acceptance  of  an  abandonment 
properly  and  duly  made  within  the  rule  that  an  ac(e[)tance  nceci 
not  be  in  express  words  but  may  be  implied  from  a.-surer's  acts 
or  conduct  ovon  though  there  was  no  intention  to  acco])t  or  even 
though  acco|»ljincc  is  expressly  refused.     In  the  case  deciding,  as 

"Pcelo   V.   Merchants'    Ins.    Co.   .3  scv  Tns.  Co.  a!)  Midi.  214,  26  N.  W. 

Mason    (U.   S.  C.   C.)    27,  Vod.   Cas.  SMI 
No.  10,00.5.  por  Story,  .1.  2"  Alliance   Lis.    Co.   v.    Producers' 

19  Hevnolds    V.    Ocean    Lis.    Co.    1  Cotton  Oil  Co.  108  Miss.  589,  67  So. 

Met.    (42  Mass.)    IGO;   Northwestern  ."iH,  45  Ins.  L.  J.  379. 
Transportation  Co.  v.  Tham&s  &  Mer- 
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aboxo  the  .-toanier  while  lyiuii'  aiu-horcHl  sank  in  so\onil  feet  of 
water  iiK^uror'js  agent  aeting  with  assured,  who  contrihuted  towards 
the  ex[)ense.  attempted  lo  i-aiso  her,  l)ut  tlie  work  was  done  under 
the  direction  of  said  agent,  hut  l»y  reason  of  the  faet  tlial  the  river 
rose  so  that  it  became  impossible  to  proceed  with  the  undertaking 
and  it  was  given  u\),  and  thereupon  notice  of  ahandonnient  given 
and  claim  made  for  total  loss,  and  the  owners  refused  to  have  any- 
thing further  to  do  with  said  vessel,  hut  insurers  subsequently  re- 
covered the  vessel,  tendered  her  without  repeal's  to  assured,  refused 
acceptance  of  the  al)audonment  and  disclaimed  liability  upon 
various  grounds,  the  pi-iucii)al  one  being  that  which  a])[)ears  from 
the  above  statemeni  of  the  law  involved  and  the  decision  rendered.'^ 


^  Alliance    Ins.    (.'o.   v.    i^i-oducers' 
CoWon  Oil  Co.  108  Miss.  589,  67  So 


Co.  3  Mason  (U.  S.  C.  C.)  27,  Fed. 

Cas.  No.  10,905,  19  Fed.  Cas.  98.; 
oS,  45  Ins.  L.  J.  3(9.  Tlie  court,  per  Gloucester  Ins.  Co.  v.  Younger,  10 
Sniitli,  C.J.,  said:     "Since  appellant    Fed.  Cas.  495. 


did  not  rejiair  tlie  vessel  after  re- 
covering her  l)efore  tendering  her  to 
api^ellees,  it  tlierel)y  failed  to  dis- 
charge its  full  duty  under  the  policy, 


"Tiie  case  of  Kichelieu  &  Ontario 
Navigation  Co.  v.  Boston  Marine  Ins. 
Co.  136  U.  S.'  408,  34  L.  ed.  398, 
10  Sup.  Ct.  934,  so  much  relied  on 


and  cou.sequcntly  it  is  not  entitled  to  by  a])pellant,  is  not  in  contiict  with 
the  protection  of  the  provision  here  the  views  herein  expressed.  In  that 
in  ([uestiou.  Neither  the  law  nor  this  case  the  refusal  of  the  lower  court 
provision  of  the  policy  contemi^lates  to  grant  the  plaintiff's  instructions 
that  the  insurer  'can  take  possession  relative  to  alleged  acceptance  of  the 
of  the  ship  and  decide  for  the  owner  ahandonnient  was  apiJroved  for  the 
what  shall  be  done  with  her.'  Peele  reasun  that  these  requested  instruc- 
V.  Merchants'  Ins.  Co.  3  Mason  (U.  tions  were  not  supported  by  evidence, 
S.  C.  C.)  27,  Fed.  Cas.  No.  10,905, 19  the  court  saying  that:— 
Fed.  Cas.  98 ;  but  on  the  contrar}',  '"  'As  it  is  not  contended  that  there 
when  the  insurer  takes  possession  he  was  any  evidence  of  actual  accept- 
is  under  the  duty  of  disposing  of  ance,  and  as  it  clearly  appeared  that 
the  vessel  in  the  manner  provided  by  the  rescuing  expedition  was  sent  be- 
the  policy,  and,  in  default  thereof,  is  fure  the  telegraphic  notice  of  aban- 
held  to  liave  accepted  the  abandon-   donment  was  given,  and  as  the  evi- 


ment. 

"It  follows  from  the  foregoing 
views  that  appellant's  conduct  with 
reference  to  the  vessel  can  be  justi- 
fied only  on  the  theory  that  the  aban- 


dence  did  not  tend  to  show  that  that 
expedition  was  sent  with  the  in- 
tention of  rescuing  "and  repairing" 
the  Spartan,  or  that  the  insurers 
brought   the  Spartan  to  Detroit    (if 


donment   had   been    accepted;   for  it  they  did  bring  her),  with  the  inten- 

is  well  settled  that   'any  act  of  the  tion  of  '"repaiiing  her,"  each  one  of 

underwriters    in    consequence    of    an  the  requested  instructions  was  objec- 

abandonment,  which   could  be  justi-  tionable.' 


tied  only  under  a  right  derived  from 
it,  may  be  decisive  evidence  of  an 
acceptance:'  Kichelieu  &  Ontario 
Navigation  Co.  v.  Bo.ston  IVIarine  Ins. 
Co.  136  U.  S.  408,  34  L.  ed.  398,  10 
Sup.  Ct.  934;  Peele  v.  Merchants  Ins. 
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"The  court  further  said  with  ref- 
erence to  the  repairing  of  the  vessel 
after  her  recovei-y: — 

"'The  plaintiff  insists  that,  al- 
thougli  the  cajitain  moved  the  Spar- 
tan to  Detroit  and  placed  her  in  the 
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§  2988.  Constructive  acceptance  regardless  of  fifty  per  cent  total 
loss  rule.— It  is  held  in  Michigan  that  if  an  abandonment  is  found 
to  exist,  the  acts  and  conduct  of  the  insurer  in  assuming  exckisive 
control  of  a  wrecked  vessel  in  the  fall  and  suspending  operations 
during  the  winter,  against  the  owner's  protest,  when  she  could 
easily,  by  the  exercise  of  due  diligence,  have  been  taken  off  in  the 
fall,  and  not  tendering  her  until  the  following  summer,  and  then 
in  a  damaged  condition,  constituted  a  constructive  acceptance,  and 
also  that  it  was  immaterial  whether  the  total  loss  exceeded  fifty 


dry  dock,  and  to  some  extent,  if  not 
■wholly  superintended  the  repairs,  the 
plaintiff  was  not  bound  by  bis  ac- 
tion, because  he  was  not  employed 
by  it,  tmt  by  the  charterers,  and  that 
the  master,  after  abandonment,  be- 
comes the  agent  of  the  insurers.' 

*'We  have  examined  all  the  cases 
relied  on  by  appellant,  and  do  not 
think  that  any  of  them,  except  prob- 
abh'  the  case  of  Shepherd  v.  Hender- 
son, 7  App.  Cas.  49,  9  Ct.  of  Sess. 
Cas.  (4th  ser.)  1,  support  its  con- 
tention. If  Shepherd  v.  Henderson, 
an  English  case,  is  in  conllict  with 
the  views  herein  expressed,  it  is  not 
in  accord  with  the  American  authori- 
ties.    .     .     . 

"  'The  defendant  claims,'  however, 
in  the  language  of  one  of  the  briefs 
of  its  counsel,  that,  'it  was  too  late 
for  the  plaintiffs  to  abandon  after 
they  had  joined  with  the  underwriter 
in  attempting  to  raise  the  v.'ssel,  and 
where  such  attempt  has  induced  the 
undenvriter  to  expend  a  considerable 
sum  of  money  in  such  effort.'  In 
support  of  this  we  are  referred  to 
the  case  of  Peele  v.  Merchants'  Ins. 
Co.  3  Mason  (U.  S.  C.  ('.)  27,  Fed. 
Cas.  No.  10.905,  19  Fed.  Cas.  98, 
112,  where  it  was  said  by  Mr.  Justice 
Story  :— 

"  'Let  me  add  also,  that  according 
to  my  impression  of  the  estal)lishcd 
law,  if  the  abandonment  had  not  been 
made  at  this  time,  but  had  been 
j)ostponed  until  the  ves.sel  had  be- 
come u  technical  wreck,  or  had  been 
got  off  at  an  exjiensc  exceeding 
three-fourths  of  her  value,  the  plain- 
tiflb  could   not  then   have  elect e<l   tu 
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abandon,  .for  they  would  not  have 
had  a  right  to  lie  by  and  specu- 
late upon  events.  The  delay  to 
abandon  would  have  been  fatal. 
(Cases  cited.)  So  that  the  plaintiffs 
must  either  have  abandoned  at  the 
time  when  they  had  notice  of  the 
loss,  or  they  Avould  have  been  forever 
concluded.' 

''We  are  also  refeiTcd  to  the  case 
of  Smith  v.  Newburyport  Marine  Ins. 
Co.  4  Mass.  668,  669.  wherein  it  was 
said  by  Mr.  Justice  Parsons  that : — 

"  'The  owner  must  abandon  within 
a  reasonable  time  after  notice.  He 
shall  not  delaj'  for  the  purposes  of 
speculation,  or  wait  for  further  intel- 
ligence to  guide  him  in  his  specula- 
tions, what  is  a  reasonable  time  must 
depend  on  facts.  AVhen  the  facts  are 
agreed  or  found,  it  is  a  question  of 
law.' 

(3)  "Conceding,  for  the  sake  of 
the  argument,  that  the  rule  an- 
nounced in  these  cases  is  correct,  ap- 
])ellant  can  receive  no  benelit  liiere- 
from,  for  the  reason  that  it  relates 
only  to  the  right  to  abandon,  and  not 
the  eifect,  or  what  constitutes  an  ac- 
ceptance, thereof.  'It  is  Avell  set- 
tled .  .  .  that  an  offered  aban- 
donment, may  be  accepted,  even  when 
the  assured  has  no  right  to  abandon, 
and,  if  accepted,  it  must  be  with  its 
consequences.'  Phoenix  Ins.  Co.  v. 
Copelin,  9  Wall.  (76  U.  S.)  461,  19 
L.  ed.  739." 

As  to  repairs,  etc.,  by  insurer  lui- 
der  nonwaiver  clause,  etc.,  clause  giv- 
ing right  to  interfere,  sec  §  3048  here- 
in. 
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per  lom  of  tlie  vosscrs  value  or  not.''  lUit  in  another  ease  where 
possession  was  taken  of  a  stranded  vessel,  and  wliat  were  d(XMned 
full  repairs  were  made  for  less  than  lialf  llie  >liiiis  value,  and  a 
tender  of  her  was  made  to  the  owner,  it  was  held  not  an  aeeeptaneo 
nor  a   eonstruetive  total    loss.^ 

§  2980.  Acquiring  and  holding  title  under  distinct  right  not  an 
acceptance. —  If  the  as.-urers  aeijuire  and  hold  their  title  under  a 
distinet  right,  as  in  ease  of  a  purchase  from  persons  to  whom  a 
stranded  vessel  had  been  sold  by  the  master,  and  his  act  ratified 
hv  the  owners,  the  aets  of  the  assurer  in  takino;  possession  but  not 
restoring  the  vessel  do  not  operate  as  an  implied  acceptance.*  And 
it  is  not  an  acceptance  for  the  underwriter's  agent  to  superintend 
the  unloading  of  the  ship  in  order  to  repair  her.  But  this  would 
also  rest  upon  the  principle  of  obtaining  the  utmost  benefit  of  the 
])roperty  for  lier  owner.^  If  there  is  an  abandonment  of  ship  and 
freight,'  and  the  as'^urers  request  assured  to  act  for  them  for  the 
].)urpose  of  recovering  freight,  and  the  cargo  is  afterward  brought 
home  and  freight  paid  thereon,  the  insurers  of  fright  are  held 
entitled  to  recover  from  a.ssured.^  Nor  is  insurer  to  be  deemed  to 
have  accepted  the  abandonment  on  freight  because  he  sujierintends 
the  unloading  of  cargo,  which  is  necessary  for  the  repairs  of  the 
ship.'^ 

§  2990.  What  acts  of  assurer  by  his  agents  do  and  do  not  con- 
stitute acceptance. — The  acts  of  the  insurer  and  his  authorized 
agent,  after  notillcation  of  the  loss,  the  examining  the  wreck,  stal- 
ing that  the  vessel  would  be  raised,  receiving  verified  statements  of 
loss,  notice  of  abandonment,  and  assignment  of  assured's  interest, 

2  Northwestern  Transp.  Co.  v.  as  to  abandonment  where  less  than 
Thames  &  Mersev  Ins.  Co.  59  Mich,  tift}^  per  cent.  Examine  Peele  v. 
•n4  2(5  N  W.  .336.  See  Peele  v.  Merchants'  Ins.  Co.  3  Mason  .(U.  S. 
Merchants'  In.s.  Co.  3  Ma.son  (U.  S.  C  C.)  27,  Fed.  Cas.  No.  10,905; 
C.  C.)  27,  Fed.  Cas.  No.  10,905;  Cin-  Hvde  v.  Louisiana  State  Ins.  Co.  2 
cinnati  Ins.  Co.  v.  Bakewell,  4  B.  ^Mart.  N.  S.  (La.)  410,  14  Am.  Dec. 
Mon.  ("43  Kv.)  54.  In  Young  v.  190;  Fiedler  v.  New  York  Ins.  Co. 
Union  Ins.  Co.  24  Fed.  279,  where  an  fi  Duer  (N.  Y.)  282;  American  Ins. 
acceptance  was  found  under  sub-  Co.  v.  Ogden,  20  Wend.  (N.  Y.)  287. 
stantiallv  like  facts,  the  repairs  were  *  Singleton  v.  Phonnix  Ins.  Co.  1.32 
found  to  equal  one-half;  Common-  N.  Y.  298,  30  N.  E.  839,  21  Lis. 
wealth  Ins.  Co.  v.  Chase,  20  Pick.  (37  L.  J.  479. 

Mass.)  142;  Copelin  v.  Phoenix  Ins.  ^  Griswold   v.   New  York  Ins.   Co. 

Co.  9  Wall.  (76  U.  S.)  461,  19  L.  ed.  1  Johns.   (N.  Y.)  205,  s.  c.  3  Johns. 

7.39.  (N.  Y.)    321,  3  Am.  Dec.  490. 

3  Copelin  v.  Phoenix  Ins.  Co.  9  ^  Leathern  v.  Terry,  3  Bos.  &  P. 
AVall.   (76  r.  S.)  461,  19  L.  ed.  7.39,  479. 

ppr  :Miller.  J. ;  Marmaud  v.  Melledge,       "^  Beatty  v.  Marine  Ins.  Co.  2  Johns. 
123   Mass.   173.      Sep   Cazalet   v.   St.    (N.  Y.)   109,  3  Am.  Dee.  401. 
Barte,  1  Term  Rep.  187,  1  R.  R.  178. 
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and  thereafter  requesting  and  receiving  further  and  more  detailed 
statements  of  loss,  all  extending  over  a  period  of  about  four  months, 
amounts  to  an  abandonment  and  acceptance  thereof.'  It  is  not 
an  acceptance  for  the  underwriter's  agent  to  superintend  the  un- 
loading of  the  ship  in  order  to  repair  her.  But  this  would  also 
rest  upon  the  principle  of  obtaining  the  utmost  benefit  of  the  prop- 
erty for  the  owner.^  If  there  is  an  abandonment  of  ship  and 
freight,  and  the  assurers  request  assured  to  act  for  them  for  the 
purpose  of  recovering  freight,  and  the  cargo  is  afterward  brought 
home  and  freight  paid  thereon,  the  insurers  of  freight  are  held  en- 
titled to  recover  from  assured.^"  Nor  is  insurer  to  be  deemed  to 
have  accepted  the  abandonment  on  freight  because  he  superintends 
the  unloading  of  cargo,  which  is  necessary  for  the  repairs  of  the 
ship.i^  And  where  by  the  act  of  incorporation  the  approbation  of 
four  of  the  directors  with  the  president  and  assistants  is  required  for 
the  pajTnent  of  total  losses,  the  acceptance  by  the  president  and 
assistants  alone  is  not  binding.^^  If  an  abandonment  is  insufficient, 
and  is  expressed  in  language  which  offers  an  invitation  to  o1)ject' 
to  the  form  of  abandonment  if  unsatisfactory,  and  the  assurer  ab- 
solutely objects  to  the  abandonment  without  basing  it  upon  anv 
formal  ground,  such  as  indefiniteness,  such  failure  to  object  to  the 
form  operates  as  a  waiver  of  the  sufficiency,  the  principle  being 
the  same  wliich  applies  in  presenting  claims  for  fire  insurance 
indemnity.^^ 

§  2991,  Merely  taking  possession  of  vessel  and  deficiency  of  re- 
pairs as  effecting  acceptance. — In  Massachusetts,  under  the  non- 
waiver and  nonacceptance  clause,  the  mere  taking  possession  of  the 
vessel  for  the  declared  purpose  of  repairing  and  restoring  her  to 
the  insured  does  not  constitute  an  acceptance  when  repaii-s  and  res- 
toration are  made  within  a  reasonable  time  and  there  arc  no  un- 
reasonable deficiencies  in  repairs.  Thus,  if  the  insurei's.  lia vino- 
refused  to  accept  an  abandonment  of  a  vessel  voluntarily  rmi 
ashore,  take  possession  of  her  with  the  real  and  declared  pur]iose 
of  repairing  and  restoring  her  to  the  assured,  and  do  in  good  faith 
and  with  reasonable  diligence  make  full  and  substanfial  re|)airs 
sufficient  to  restore  her  to  her  former  condition,  and  then  tender 

«Sinfrloton  v.  Pho-nix  Tns.  Co.  132  1  Johns.   (N.  Y.)  205.  s.  c.  3  Johns. 

N.   Y.   208,  .30  X.   E.   839,  21  Ins.  (N.  Y.)   321,  3  Am.  Bee.  490. 

L.  J.  479,  44  N.  Y.  St.  Rep.  414.  ^^  Boattv    v.    Marine    Tns.    Co.    2 

•Griswol.l   V.   New  York   Ins.   Co.  Jolins.  (N.  Y.)  109,  3  Am.  Dec.  401. 

1  Johns.   (N.  Y.)  205,  s.  c.  3  Johns.  ^^  Insurance  Co.  of  North  Americi 

(N.  Y.)    321,  3  Am.  Doc.  490.  v.   Johnson,  17  V.  S.   C.   C.  A.  41t), 

"I^-ath.ni   V.   ToiTv,  3  Ros.  &  P.  418.  per  Taft,  C.J.,  70  Fed.  794,  37 

479.  r.  S.  App.  413. 

^^  GriswoM   V.   New   V(nk  Ins.   Co. 
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luM-  to  the  owners,  who.  without  nmkino-  any  ohjection  to  the  suf- 
lii-ioncy  ot'  tlio  r(>|>airs,  or  witlioul  j)ointini;  out  llio  deficiencies, 
refuse  to  ri'rei\i'  her.  ilu>  aliauildiinu'nt  shall  not  lie  deemed  ac- 
cepted, thouiih  it  afterward  apjx'ars  that  there  are  deliciencies  in 
the  repairs.^* 

§  2992.  Assured  not  bound  to  refuse  acceptance:  silence:  cases 
of  nonacceptance. —  In  ea.<es  of  ahaiidonnient  the  a.ssurer  may  ae- 
i'e}>t  and  \>a\  the  total  loss,  or  he  may  ])ermit  the  property  to  remain 
as  it  is  and  insist  that  there  is  no  riiiht  of  abandonment  by  refusal 
to  accept,  althou.uh,  as  already  stated,  his'ex])ress  refusal  is  not  the 
test,  for  nevertheless  his  acts  may  evidence  an  acceptance  and 
justify  the  belief  of  an  acquiescence  in  the  abandonment.  But  an 
acceptance  is  not  necessary  to  give  life  and  legal  effect  to  an  other- 
wise valid  abandonment,  although  it  may  operate  as  a  waiver  of 
informalities  or  of  prior  opposing  claims  of  the  as.surer.  These 
general  princijtles  |>ermit  of  the  rule  that  the  a.ssurer  is  not  bound 
to  express  his  refusal,  since  his  mere  silence  does  not  of  itself,  un- 
accompanied by  other  acts,  amount  to  an  acceptance,  but  on  the 
contrary,  if  assurer  says  and  does  nothing,  nonacceptance  is  pre- 
.sumed.^*  But  >ilence  maj'',  when  coupled  with  other  acts  of  ac- 
quiescence, evidence  an  acceptance.^^  So  an  adjustment  and  re- 
turn for  loss  "on  account"  under  a  demand  for  a  total  loss  is  not 
an  acceptance,  there  being  no  formal  abandonment."  And  a  re- 
quest that  a.-sured  will  do  the  best  he  can  with  the  damaged  prop- 
erty is  not'  an  acceptance,  it  being  the  duty  of  assured  to  make 
the  partial  loss  as  light  as  possible. ^^ 

1*  Uiuti'cl  67fl/^s.— Copelin  v.  Phoe-  43  L.  J.  P.  C.  40,  31  L.  T.  141,  22 

nix  Ins.  Co.  9  Wall.  (7C  U.  S.)  461,  W.  K.  029,  2  Asp.  M.  C.  338.     "An 

19  L.  C'd.  739.  accei^tance  of  an  abandonment    .    .    . 

Alabama. — Mobile     Marino     Dock  is  not  to  be  presumed  from  the  mere 

and  Mutual  Ins.  Co.  v.  MeMillan,  27  silence  of  the  insurer  upon  receiving 

Ala.  77,  4  Am.  L.  'Reg.  418.  notice    of    abandonment."    Deering's 

Illinois. — Norton  v.  Lexington  Ins.  Annot.  Civ.  Code  Cal.  see.  2727. 

Co.  16  111.  235.  ^^  See  Hudson  v.  Harrison,  3  Brod. 

Massachusetts.— Murnmnd  v.  Mel-  &  B.  97,  108,  6  INfoore,  288,  23  R.  R. 

lidge,    123   Ma.ss.    173;    Revnolds   v.  575;  Smith  v.  Robertson,  2  Dow.  474, 

Ocean  Ins.  Co.  22  Pick.   (39  Mass.)  479,  14  R.  R.  174.     These  cases  liave, 

191,    33    Am.    Dec.    727;    Sewall    v.  however,   been    construed   as   holding 

United  States  Ins.  Co.  31  Pick.   (28  that  mere  silence  is  sutficient. 

Mas.s.)  90;  Wood  v.  Lincoln  &  K.  Ins.  "  Tunno  v.  Edwards,  12  East,  488, 

Co.  6  Mass.  479,  4  Am.  Dec.  163.  11  R.  R.  458.     P.ut  see  Houstman  v. 

15  This  rule  is  supported  bv  Peele  Thornton,  Ilolt  N.  P.  242,  17  R.  R. 

v.  Merchants'  Ins.  Co.  3  Mason   (C.  (J32. 

C.)    27,   Fed.    Cas.   No.   10,905,   per  ^^  Thelluson  v.  Fletcher,  1  Esp.  73, 

Storv,    J. ;    Provincial    Ins.    Co.    of  per  Lord  Kenyon. 
Canada  v.  Ledue,  L.  R.  6  P.  C.  237. 
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§  2993.  Abandonment  validly  made  continuing  though  accept- 
ance refused. — If  an  abandonment  is  once  properly  made,  and 
is  valid  and  effectual,  it  is  considered  a  continuing  abandonment, 
notwithstanding  the  undei^writer  refuses  to  accept,  unless  the  pai'ty 
offering  it  r-hc.o.<es  to  withdraw  it.^^ 

§  2994.  Retroactive  effect  of  abandonment  and  acceptance. — 
If  a  valid  abandonment  is  made,  it  relates  back  to  the  time  of  the 
disaster  or  date  of  the  loss  justifying  it.  So  the  acceptance  thereof 
relates  back  to  the  accident  causing  the  loss,  and  the  insurer  is 
constituted  owner  of  the  property  to  the  extent  of  the  interest 
covered  from  that  period.^" 

§  2995.  Effect  upon  assured's  rights  and  assurer's  liability  of  non- 
acceptance:  disclaimer  of  interest  in  salvage. — A  valid  abandon- 
ment made  by  the  [)ruper  authority,  on  suflicient  and  jastifiable 
grounds,  does  not,  so  far  as  assured's  rights  are  concerned,  depend 
for  its  life  or  legal  effect  upon  the  assurers'  acceptance,  for  the 
assurers  under  such  an  abandonment  are  liable  a.s  for  an  actual 
total  loss,  less  the  proceeds  of  any  salvage  in  assured's  hands,,  and 
this  rule  obtains  although  the  underwriters  have  expressly  refused 
to  accept.^  So  if  the  insurer  does  not  accept  an  abandonment,  he 
will  be  liable,  as  a  general  rule,  for  a  total  loss  and  the  exijense* 
necessarily  or  prudently,  and  properly  and  in  good  faith,  incurred 
in  laboring  for  the  safety  and  recovery  of  the  subject  insured  or 
the  salvage,^  and  the  expense  of  wharfage  and  selling  the  ship  may. 

19  The  Sarah  Ann,  2  Sum.  (U.  S.  Ch.;  Davidson  v.  Case,  8  Price,  542, 
C.  C.)  20G,  Fed.  Cas.  No.  12,342,  1  f:ng.  Rul.  Cas.  141.  See  Kinerigon 
aff'd  13  Pet.  (38  U.  S.)  387.  10  L.  ed.  on  Ins.  (Meredith's  ed.  1850)  c. 
213.  See  Columbian  Ins.  Co.  v.  Cat-  xvii.  sec.  7,  p.  G8().  As  already 
lett,  12  Wheat.  (25  U.  S.)  383,  6  L.  noted,  however,  the  ultimate  facts  at 
ed.  664;  Lovering  v.  Mercantile  Ins.  the  time  the  action  is  brought  control 
Co.  12  Pick.  (29  Mass.)  348;  Alliance  in  England,  which  rule  differs  from 
Ins.  Co.  V.  Producers'  Cottou  Oil  Co.  the  law  here,  so  that  there  a  notice 
108  Mi.ss.  589,  67  So.  58,  45  Ins.  may  or  may  not  operate  as  an  actual 
L.  J.  379.                          ,  abandonment.      See    §§    2945,    294(i 

20  The    Manitoba,    30    Fed.    129;  herein. 

I'eele     v.     Merchants'     Ins.     Co.     3  ^  See  eases  in  next  note.     "An  ac- 

.Mason     (U.     S.     C.     C.)     27,     Fed.  ceptance  of  an  abandonment  is  not 

(.'a.s.  No.  10,905;  Snow  v.  Union  Mut.  necessaiw  to  the  righls  of  assured:'' 

Ins.  Co.  119  Mass.  592,  20  Am.  Rep.  Deering's  Annot.  Civ.  Code  Cal.  sec. 

.349;    Suti    .Mutual    Ins.   Co.   v.   Hall,  2727.     "If  an   assurer  refuse  to  ac- 

104  Mass.  507;  Coolidge  v.  Gloucester  cept  a  valid  abaudoiiiiicnt,  he  is  lial)le 

Marine  Ins.  Co.  15  Slass.  341,  346;  as  upon  an- actual  tolal  loss,  dcduct- 

Clarkson  v.  Pluenix  Ins.  Co.  9  Joluis.  ing  from  the  am<tuiit  any  proceeds  of 

(N.  Y.)  1;  United  Ins.  Co.  v.  Scott,  the    tiling    insured    which    may    have 

1    .ToIiMS.    (N.    Y.)     106;    Dickey    v.  come  to  the  hands  of  assured :"  Deer- 

Anieriean  Ins.  Co.  3  Wend.   (N.  Y.)  iiig's  Annot.  Civ.  Code  Cal.  sec.  27.'n. 

658,  20  Am.  Dec.  763,  per  Walworth,  ^  fiould  v.  Citizens'  Ins.  Co.  13  Mo. 
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it  is  lield,  be  iiu-lrnKMl.^  l>u(  assurer'sj  ri.ulits  may  bo  affected  by 
express  or  implied  irlusal  to  accept.  Thus,  where  lliere  was  a 
refusal  to  accept,  and  the  underwriters  by  couiiironiise  paid  a.«sured 
one-third  the  amount  of  insurance,  and  there  was  no  cession  of 
assured's  interests,  rights,  or  claims,-and  no  demand  therefor,  the 
assurer  was  held  to  have  lost  all  right  to  the  salvage  or  proceeds 
thereof  ultimately  realized.*  So  it  is  held  that  underwriters  who 
have  failed  to  accept  an  abandonment  of  a  ship  are  strangers  to 
iui  action  by  libel  in  rem  on  a  bottomry  bond.^  The  assurer  is 
also  liable  for  salvage  expenses  in  excess  of  the  salvage,  but  he  may, 
under  circumstanees  which  do  not  show  a  lack  of  good  faith  and 
which  are  reasonably  justifiable,  disclaim  and  renounce  all  his 
interest  in  the  salvage,  and  so  save  himself  the  incurring  of  sub- 
sequent expenses  at  his  risk;  at  least  such  seems  to'be  the  opinion 
of  Mr.  Phillips,  followed  by  Mr.  Parsons,  the  former  of  whom  says: 
"The  assured  cannot  vest  the  underwriters  with  the  ownership  of 
the  salvage,  and  subject  them  to  all  the  subsequent  liabilities  of 
ownership  against  their  immediate  disclaimer  of  such  transfer;" 
and  he  adds  that  the  liability  for  excess  of  freight  over  the  value 
gf  goods  differs  from  the  former  question  relative  to  the  ex[tense 
of  salvage,  and  that  the  insurer  is  not  liable  for  such  excess  unless 
he  has  accepted  the  abandonment  and  is  "liable  for  freight  only 
in  consequence  of  his  asserting  a  claim  to  salvage."  ^ 

524;  M'Bride  v.  Marine  Ins.  Co.  7  {U._  S.   C.   C.)    328,  Fed.   Cas.   No. 

Johns.     (N.    Y.)     431;     Stewart    v.  1,6  <  3. 

Steele,  5  Scott  N.  R.  927,  per  Maule.  ^2  Phillips  on  Ins.  (3d  ed.)  417, 
J.;  Le  Cheminant  v.  Pearson,  4  420,  sees.  1726,  1727,  citing  Coffin  v. 
Taunt.  367.  See  Potter  v.  Providence  Storer,  5  Mass.  252,  4  Am.  Dec.  54, 
AVashington  Ins.  Co.  4  Mason  (U.  S.  i)er  Parsons,  C.J.,  as  "in  accordance 
C.  C.)  298,  Fed.  Ca.s.  No.  11,336;  with"  the  first  proposition,  and  Boy- 
Miller  V.  Depeyster,  2  Caines  (N.  Y.)  field  v.  Brown,  2  Strange,  1065,  as 
301;  Barker  v.  Phopnix  Ins.  Co.  8  supporting  the  last  proposition.  This 
Johns.  (N.  Y.)  307,  >j  Am.  Dec.  339;  case  was  a  policy  upon  corn  before 


Jumel  V.  Marine  Ins.  Co.  7  Johns. 
(N.  Y.)   412,  424,  5  Am.  Dec.  283. 

3  M'Bride  v.  Marine  Ins.  Co.  7 
Johns.   (N.  Y.)  431. 

*  New  York  Ins.  Co.  v.  Roulet,  24 
Wend.   CS.  Y. )  505   (case  of  seizure 


the  common  ^neniorandum  was  used. 
The  corn  as  damaged  sold  for  67 
pounds,  the  freight  was  90  pounds, 
and  the  question  was,  whctlier  there 
was  a  total  loss  because  the  freight 
exceeded  the  salvage  and  was  invested 


by   foreign    government).      See   also  by  the  ])laintiff;  tliat  as  tlie  voyage 

BVooks  V.  McDonnell,  1  Y,  &  C.  500,  had  been  perforaied  and  the  freight 

502,  41  R.  R.  33(i.  due,   he    had    a    right    to    apply    the 

^Siiip  Packet,  3  Mason   (U.  S.  C.  salvage    and    discharge    the    freight, 

C.)    255,  Fed.   Cas.   No.  10,654,  per  othenvise   he   Avould   be   in    a   worse 

Stor\-,  J.     See  also  The  Henry  Ew-  position   than  if  the  com  had  gone 

bank,  1  Sum.  (U.  S.  C.  C.)  400,  Fed.  to  the  bottom.     Usage  was  shown  as 

Cas.  No.  6,376:  The  Boston,  1  Sum.  to  cases  where  the  freight  exceeded 
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Under  an  English  decision  although  ai-ceptance  of  notice  of 
abandonment,. given  on  the  ground  that  there  had  been  a  construc- 
tive total  loss  of  freight,  is  refused  and  freight  is  earned  subsequent 
to  the  commencement  of  the  action,  nevertheless  recovery  is  not 
precluded.^* 

§  2996.  Arrests,  restraints,  and  detainments:  embargo,  etc. — 
Although  the  subject  mailer  of  the  contract  may  remain  in  safety, 
yet  the  assured  may  be  so  far  deprived  of  the  free  use  of  his  ship 
by  restraint  and  detention,  in  consequence  of  an  embargo,  block- 
ade, or  arrest,  as  to  give  him  a  right  to  abandon,  unless  the  deten- 
tion be  clearly  intended  to  be  of  such  a  short  duration  as  not  to  be 
other  than  a  temporary  deprivation  of  the  free  use  of  the  ship, 
and  under  a  policy  against  arrests,  restraints,  and  detentions  a 
domestic  embargo  equally  with  a  foreign  one  is  a  peril  within  the 
policy,  and  if  after  the  voyage  is  commenced  the  vessel  is  arrested 
by  reason  of  a  domestic  embargo,  and  prevented  from  proceeding, 
it  is  such  a  loss  as  to  entitle  the  assured  to  abandon,  whether  the 
embargo  is  laid  for  a  limited  or  indefinite  period.'     So  when  in- 

the  salvage  and  based  upou  the  reason  law  bearing  upon  the  point:"     2  Id. 

of  deducting  freight  when  less  than  (Madachlan's  ed.  1887)   977. 

the  salvage.     Lord  Hardwicke,  C.J.,  ^*  Robert   S.   Besnard   Co.   Ltd.   v. 

was  of  opinion  that  the  plaintiff  was  Murton,  101  L.  T.  285,  14  Com.  Cas. 

entitled  to  have  it  considered  a  total  267,  53  S.  J.  717,  11  Asp.  M.  C.  299. 

loss,  and   it  was  so  found.      This  is  — Pickford,  J. 

substantially  the  construction  put  up-  ''  United  States. — Olivera  v.  Union 

on  the  case  by  Mr.  Marshalf:  2  Mar-  Ins.  Co.  3  Wheat,   (lb  U.  S.)  183,  4 

shall  on  Ins.   (ed.  1810)   588,  where  L.  ed.  365;  Rhinelander  v.  Pennsyl- 

it  is  reported.     See  on  first  proposi-  vania  Ins.  Co.  4  Cranch  (8  U.  S.)  29, 

tion,  1  Parsons  on  Marine  Ins.   (ed.  2    L.    ed.    540;    Peele   v.    Merchants' 

1868)  197.    Mr.  Arnould,  noting  Mr.  Ins.  Co.  3  Mason   (U.  S.  C.  C.)  27, 

Phillips'    rule,    says,    however:      "It  I'^ed.  Cas.  No.  10,905,  per  Storj',  J.; 

seems  to  me,  in  such  case,  standing  Odiin  v.  Insurance  Co.  of  Peniisyl- 

as  he    (the  insurer)    does  by  virtue  vania,  2   Wash.    (U.   S.   C.  C.)    312, 

of  the  abandonment  in  place  of  as-  Fed.  Cas.  No.  10,433. 

sured,  he  would  have  no  moi'e  right  LnuisiaiM. — Vigers   v.    Ocean   Ins. 

to    repudiate    the    ownersliip    of   the  Co.  12  La.  362,  32  Am.  Dec.  118. 

goods  on  this  ground  than  the  assured  Mmaachusetts. — Delano  v.  Bedford 

himself:"  2  Arnould  on  Marine  Ins.  Ins.   Co.  10  Mass.  347,  6  Am.  Dec. 

(Perkins'    ed.     1850)     1198,     '1185.  132;  Lee  v.  Boardman,  3  Mass.  245, 

But    Mr.    Maclachlan,    referring    to  3  Am.  Dec.  134. 

Mr.   Phillips'   rule,   that  "the   under-  ^'ew    York. — Ogdeu   v.   New  York 

writer  on   goods   might   j)ay   a   total  Fireman's  Ins.  Co.  12  Johns.  (N.  Y.) 

loss  and  decline  taking  the  salvage,  25;   Lawrence  v.   Ocean  Ins.   Co.  11 

j)n)vided  he  gave  speedy  notice  of  his  Johns.  (N.  Y.)  241;  Walden  v.  Plin'- 

intention    so    t«»    do,''    says:      "This  nix    Ins.  Co.  5  Johns.    (N.  Y.)    310, 

opinion    of   that   learned    text-writer  4  Am.  Dec.  359;  M'Bride  v.  Marine 

seems  to  accord   with   what    must  be  Ins.  Co.  7  Johns.   (N.  Y.)  431. 

deemed   to  be  the  principles  of  our  •'^outh  Carolina. — McFee  v.  South 
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siuaiue  Wiis  eflVH-led  December  21,  1807,  to  Havana,  and  ^^lie  was 
cleared  on  the  2 1st  of  December  and  sailed  on  the  same  day  but 
>vas  detained  by  head  winds,  and  was  afterward  in  the  l)ay  of  Dela- 
ware, and  proxented  from  i)ro(ee(lin<;  under  the  cmbaruo  law 
passed  Deeember  22,  1807,  and  pioi imitated  at  Philadeli)hia  on 
December  24,  1807,  in  consequence  of  which  she  returned  to  i)ort, 
and  wa.s  abandoned  by  the  plaintilt'  to  the  underwriters,  the  insured 
was  held  to  be  entitled  to  recover  for  a  total  loss.*  And  where  a 
vessel  put  into  the  i)ort  of  New  York  for  repairs,  but  Ijeing  unable 
to  procure  suthcient  funds  the  cargo  was  sold  therefor,  and  the 
underwriters  having  refused  an  abandonilient,  and  all  vessels  in 
that  port  being  suhjected  to  an  embargo,  the  insurers  were  held 
liable  as  for  a  total  loss.^  It  should,  perhaps,  be  stated,  in  view  of 
certain  decisions  and  remarks  of  judges  noted  elsewhere,^"  that 
although  the  loss  may  be  at  first  total  in  cases  of  detention,  arrest, 
etc.,  yet  if  assured's  right  to  abandon  is  not  exercised,  and  sub- 
sequent events  make  the  loss  {partial,  so  that  uj)  to  the  time  of 
actual  exercise  of  the  right  of  election  to  abandon  the  loss  has  not 
continued  total,  the  insured  can  only  recover  as  for  a  jiartial  IoSv'j, 
since  he  cannot  by  abandonment  convert  a  partial  into  a  total 
loss.^^  If  a  voyage  is  delayed  by  an  embargo,  for  which  the  in- 
sured may  not  abandon,  and  a  war  breaks  out  during  the  delay, 
the  insured  ha«  no  claim  for  a  total  loss.^^  Where  a  chartered 
vessel  was  ready  to  depart  with  her  cargo  from  a  foreign  port,  being 
insured  on  freight,  but  was  detained  by  an  embargo,  an  abandon- 
ment made  two  imonths  thereafter  upon  information  received 
thereof,  but  sul>sequently  she  was  released  and  proceeded  to  lier 
destination,  it  was  held  in  England  that  the  insurers  were  not 
liable. ^^     ]>u(  this  case  should  l»e  considered  in  the  light  of  the 

Carolina  In.^.  Co.  2  McCord  (S.  C.)  licri-in,  would  necessitate  insertion  in 

-jO.3,    13    Am.    Dec.    757;    Loreut    v.  the  above  rule  of  the  words  "gives  a 

South   Carolina    Ins.   Co.   1  Nott   &  i)rima    facie    right    to    abandon"    to 

MeC.  (S.  C.I  505.  l)ring  it  within  the  English  law. 

EnqUtnfl. — Goss      V.      Withers,      2  ^  Odlin  v.  Insurance  Co.  of  Penn- 

Burr.   683,   096,   2  Ld.   Ken.   32-"),   1  svlvania,  2  Wash.  (U.  S.  C.  C.)  312, 

Eng.  Rul.  Cas.  1;  Rotch  v.  Edie.  G  Fed.  Cas.  No.  10,433. 

Term  Rep.  413,  3  R.  R.  222;  Forster  »  McFee  v.  South  Carolina  Ins.  Co. 

v.   Christie,  11   East,  20.",,  10  R.   R.  2  ^tcCord   (S.  C.)  503,  505,  13  Am. 

470.     See  Aul)eit  v.  Giav,  32  L.  J.  Q.  Dec  757. 

B.  50,  3  Barn.  &  C.  163.  9  .Jur.  (X.  i"  See  i^  2930  herein. 

S.)  714,  7  L.  T.  469,  11  W.  R.  27,  14  "  lin.wn    v.    Phoenix    Ins.    Co.    4 

Eng.  Rul.  Ca.«^.  139.  P.iiui.   (Pa.)  445. 

_See  §§  2737.  2739.  2762-65,  2776.  12  Delano  v.   Bedford  Ins.   Co.   10 

2<  (8  herein.     Tlie  distinction  already  Mass.  .347,  6  Am.  Dec.  132. 

noticed  between  the  English  doctrii'.e  ^^  ^i,,Caj.t]iy  y    Abel,  5  East,  388, 

and  that  here  under  §§   2945,   294(i  1  Smith,  524,  7  R.  R.  711. 
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English  rule  as  to  restoration  before  action  brought,  although  it 
would  apply  here  had  the  same  facts  occurred  before  abandon- 
ment made.^*  If  ship  and  freight  are  insured  in  separate  policies 
by  the  same  insurers,  the  voyage  being  to  successive  ports,  and  she 
arrives  at  an  intermediate  port,  discharges  her  cargo,  but  is  em- 
bargoed, and  before  it  is  raised  she  ahandons,  there  is  a  total  loss.^^ 
A  vessel  insured  on  freight  is  not  obligated  to  await  the  restoration 
of  peace  or  the  removal  of  an  embargo  to  return  to  the  port  of 
lading  and  complete  her  lading,  where  she  has  been  forcibly  seized 
and  carried  away  therefrom,  nor  is  she  obligated  to  wait  an  indefi- 
nite time  for  a  cargo  and  freight,  being  due  at  the  iinal  port  of 
destination.  The  assured  may  abandon  and  recover  a  total  loss,  the 
assurer  being  entitled,  however,  to  credit  for  allowance  made  and 
received  on  freight  from  the  charterer.^^  In  England,  if  there  is 
an  embargo  and  ship  and  cargo  are  seized,  an  abandonment  not 
accepted  will  not  entitle  the  assured  to  recover  as  for  a  total  loss  of 
freight,  where  the  vessel  is  relea.'^ed  and  the  original  cargo  re- 
shipped  and  carried  to  its  destination  by  the  same  vessel,  earning 
freight  before  action  brought. ^'^  Under  an  English  decision  where 
the  insurance  was  upon  the  hull  and  machinery  of  a  steamer 
chartered  to  carry  coal  and  she  had  started  on  her  voyage  when 
a  war  broke  out  between  Greece  and  Turkey  and  she  was  stopped 
by  the  Greeks  who  removed  the  c(»al  Init  subsequently  released  the 
vessel,  it  was  held  in  an  action  for  actual  or  constructive  total  loss 
or  for  damages  for  a  particular  average  loss,  that  there  was  no  actual 
total  loss  nor  a  constructive  total  loss  as  it  was  never  ''unlikely"' 
that  assured  could  recover  the  ship  Adthin  the  meaning  of  the 
marine  insurance  act  of  1006  of  England  providing  that;  'Mn  par- 
ticular there  is  a  constructive  total  loss — (1)  Where  the  assured 
is  dej)rived  of  the  possession  of  his  ship  or  goods  by  a  peril  in- 
sured against,  and  (a)  it  is  unlikely  that  he  can  recover  the  shij» 
or  the  goods  as  the  case  may  be."  ^^  and  it  was  admitted  tb;it  there 
was  a  particular  average  loss.^^ 

"See    §    2045    hcr.-in.  Century  Stats.    (1900-1000)    p.  413; 

"Livirifrs^ton  V.  Coluiiihiaii  Ins.  Co.  1.')    Cliittv's    Stats.    (]f)0J-1007)    pp. 

3  Johns.  (X.  Y.)  49.  881  et  se'<|. 

^^  Cliarlcston    Insurance    &    Trust        ^^  Poliurian  Steanisliip  Co.  \A(\.  v. 

Co.  V.   Corner,  2  (Jill    (.Md.)   410.  Younp:,  84  L.  J.   K.  H.  1025   (1015) 

"MeCarlhv  v.  Abel,  ;')   Kast,  388,  1  K.  B.  922,20  Comm.  Cas.  152,  112 

1  Smith,  5'24.  7  H.  K.  711.     See  §§  L.  T.  1053,  59  S.  .7.  '285.  31  T.  L.  K. 

2922,  29'23.  '2925,  29.35  herein.  2n-C.   A.,  aff'g  109   L.   T.   001,  30 

"  (G  K(hv.  VII.  e.  41)  see.  00  subs.  T.  L.  K.  1'20. 
(1)     (2);    Butterworth's    Twentieth 
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§  2Q06a.  Declaration  of  war  as  ''restraints"  of  princes,  etc.: 
abandonment:  loss  of  "adventure:"  goods  remaining  in  assured's 
possession. — Thf  (KHlaiatinn  of  war  by  Great  Britain  on  August  4, 
lliM,  and  the  proelaniatious  of  tliat  country  on  August  5,  and  Sop- 
tonil'or  0.  wlioreby  the  further  prosecution  of  a  voyage  of  British 
vessels  laden  with  merchandise  for  sale  in  (Vcrniany  became  illegal, 
justifies  an  abandonment  and  claim  for  constructive  total  loss  of 
goods  under  a  policy  where  the  perils  insured  against  included 
"restraints"'  of  ]nvinces,  etc.,  and  this  is  so  held  even  though  the 
vessels  proceeded  to  a  British  port  and  the  goods  were  warehoused 
and  so  remained  unharmed  in  assured's  possession.  It  appeared 
that  shortly  after  In-eaking  out  of  the  war  said  vessels  while  on 
their  voyage  were  directed  by  a  French  cruiser,  and  also  by  sug- 
gestion of  the  Admiralty  to  the  shipowners,  to  proceed  to  British 
ports,  which  they  did  where  the  goods  wore  warehoused  by  the 
cargo  owners  who  gave  notice  of  abandonment  claiming  a  con- 
structive total  loss.  It  was  also  decided  that  said  declaration  of 
war  directly  or  proximately  caused  the  loss,  it  being  a  restraint  of 
}n-inces.  It  was  declared  that  the  insurance  w'as  not  of  the  actual 
merchandise  from  injury  but  also  an  insurance  of  its  safe  arrival, 
and  that  in  1906  it  was  Avell  settled  that  when  goods  are  insured 
at  and  from  a  port  of  loading  to  the  port  of  destination  there  is 
a  loss  if  the  adventure  is  frustrated  by  a  peril  insured  against. 
There  was  an  exhaustive  discussion  as  to  the  effect  of  the  marine 
insurance  act  of  1906,  which  provides  '^^  that  ''there  is  a  con- 
structive total  loss  where  the  subject-matter  insured  is  reasonably 
abandoned  on  account  of  the  actual  total  loss  appearing  to  be 
unavoidable"'  and  also  ^  that  'Svhcre  the  assured  is  irretrievably 
deprived"  of  the  .'^ubject-matter  there  is  an  actual  total  loss';  and  it 
was  also  declared  that  the  "subject-matter"  as  the  law^  stood  in  1906, 
included  the  adventure  and  not  merely  the  goods,  so  that  the  in- 
sured was  irretrievably  deprived  of  it — the  adventure — because  all 
prospects  of  safe  arrival  were  hopelessly  frustrated  by  the  outbreak 
of  the  war.''  Accordingly  it  was  held  that  th'e  rule  that  the  frus- 
tration of  the  voyage  by  a  detention  of  the  goods  for  an  in- 
definite period  as  in  this  case,  entitled  the  owner,  on  giving  notice 
of  abandonment  to  recover  for  a  constructive  total  loss  had  not 
been  altered  by  the.  marine  insurance  act  of  1006,  and,  therefore, 
there  was  such  a  constructive  total  loss  as  entitled  the  owners  of 

20  Marine   Ins.   act    1006    (6   Edw.        i  Id.  sec.  57,  subd.  I. 
VII.   c.   41)    sec.    60;    Buttervvorth's       ^  Per  Earl  Loreburn. 
Twentieth     CenturA*     Stats.     (1900- 
1000)  p.  41.3:  1.5  Chittv's  Stats.  Eng. 
(1902-1907)  pp.  881  et  seq. 
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the  cargo  to  recover.  It  \Yas  also  asserted  in  arriving  at  the  above 
conckision  that  potential  as  distinguished  from  actual  physical 
force  is  sufficient  to  constitute  a  restraint,^ 


^  British  &  Foreign  Marine  Ins.  am  well  aware  that  an  insurance  iip- 
Co.  Ltd.  V.  Sunday  &  Co.  (1916)  A.  on  a  cargo  tor  a  particular  voyage 
C.  650,  85  L.  J.  K.  B.  550,  114  L.  contemplates  that  the  voyage  shall  be 
T.  521,  21  Com.  Cas.  154,  60  S.  J.  performed  with  that  cargo,  and  any 
253,  32  T.  L.  R.  266,  aff'g  Sanday  risk  which  renders  the  cargo  pemia- 
&  Co.  V.  British  &  Foreign  Mar.  Ins.  nentlj^  lost  to  the  assured  may  be  a 
Co.  (1915)  2  K.  B.  781,  84  L.  J.  K.  cause  of  abandonment.  In  like  man- 
B.  1625.  Lord  Atkinson  said:  Id.  ner  a  total  loss  of  cargo  may  be 
pp.  660,  662,  "The  appellants  con-  effected  not  merely  by  the  destruc- 
tend  that  the  law  as  to  the  construe-  tion  of  that  cargo,  but  by  a  total 
tive  loss  of  goods  on  a  voyage,  as  permanent  incapacity  of  the  ship  to 
distinguished  from  the  ship  wliich  perform  the  voyage.  That  is  a  de- 
carried  them,  is  entii-ely  altered  sti-uction  of  the  contemplated  adven- 
by  the  marine  insurance  act  of  1906.  ture.  But  the  case  of  an  interrup- 
And  the  ship  and  the  cargo  are,  by  tion  of  a  voyage  does  not  warrant  the 
that  statute,  impliedly  placed  upon  assured  in  totally  disengaging  him- 
the  same  level.  self  from  the  adventure,  and  throw- 

"The  tirst  C|uestion  I  desire  to  deal  ing  this  burthen  on  the  underwriters, 
with,  then,  is  whether  this  conten-  It  is  unnecessary  to  pursue  the  sub- 
tion  is  right,  but  to  determine  it  one  jeet  farther,  as  there  is  not  any  case 
must  first  consider  what  was  the  state  nor  principle  which  authorizes  an 
of  the  law  on  the  subject  before  the  abandonment,  unless  where  the  loss 
passing  of  this  statute,  and  then  ex-  has  been  actually  a  total  loss,  or  in 
amine  how  far,  if  at  all,  the  provi-  the  highest  degiee  probable,  at  the 
sions  of  the  statute  conflict  with  that  time  of  abandonment.' 
law.  It  is  only  necessary  to  refer  "In  the  third  case,  Bramwell,  B., 
to  three  cases  upon  the  point,  namely,  in  delivering  the  judgment  of  the  Ex- 
Anderson  V.  Wallis,  2  M.  &  S.  240;  chequer  Chamber,  said:  L.  R.  9  C. 
Barker  v.  Blakes,  9  East,  283,  293-  P.  522,  'It  is  well  established  that 
294,  and  Rodoconachi  v.   Elliott,  L.  there  may  be  a  loss  of  goods  by  a 


R.  9  C.  P.  518. 

"In  Barker  v;  Blakes,  9  East,  283, 
decided  in  1808,  Lord  EUenborough 
laid  it  down  that  the  impossibility  of 
jirosecuting  the  voyage  to  the  place 
of  destination  which  arose  during  and 
in  consef|uence  of  the  prolonged  de- 
tention of  the  ship  and  cargo,  may 
properly  be  considered  a  loss  of  voy- 
age, and  such  a  loss  oi'  voyage,  upon 


loss  of  the  voyage  in  which  the  goods 
are  being  transported,  if  it  amounts, 
to  use  the  words  of  Lord  EUenbor- 
ough, "to  a  destruction  of  the  con- 
templated adventure."  ' 

"Further  he  cites  the  two  cases 
above  mentioned. 

"Mr.  Roche  has  suggested  that  this 
loss  of  voyage  means  a  loss  of  market 
for  the  goods.     Not  a  loss  of  profit, 


received  principles  of  insurnnce  law,    but  a  loss  of  market.    And  that  what 


IS  a  total  los-s  of  tlie  goods  which 
were  to  have  been  transported  in  the 
course  of  that  voyage,  provided  the 
loss  be  followed  by  a  suriirieiitiy 
prompt  and  ininiediate  notice  of 
abandonment. 

"In  Anderson  v.  Wallis,  2  ^L  &  S. 
247,  the  same  lejirned  judge  s:iid 
Joyce  Jns.  \'ol.  \'. — '.illi. 


the  assured  insures  against  is,  not 
merely  the  loss  sustained  by  injury 
to  or  destruction  i)t  the  goods,  but 
in  addition  tlic  loss  resulting  from  a 
failure  to  transjiort  the  goods  to  I  heir 
destination,  that  i'ailure  being  estab- 
lished by  detention  of  them  tiirough 

'I  one  of  the  perils  insured  against,  so 
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In  aiiDtlior  10n^li>h  rase,  however,  the  faets  were  very  shiiilar, 
oral  loa.st  to  this  extent,  tliat  the  i)huntills,  British  nierehants,  sold 
ill  Caknitfa.  lo  (iernian  huyers,  a  quantity  of  jute  for  shipment  to 
llainburii'.  A  pari  iht'roof  was  shii)i)e(l  and  a  {)oHey  w^as  taken  out 
thereon  the  clause  "warranted  free  from  capture,  sei/AU-e,"  etc., 
heinti  struck  out  in  consideration  of  an  additional  preniiuin.  The 
l)erils  insured  a.iiainst  heinii,  "nien-of-war,  enemies,  takings  at  sea, 
arrests,  re^^traints.  ami  ilctainments  of  all  kin^s,  princes,"  etc. 
After  the  ship,  wjiich  was  a  Ciernian  steamer,  had  started  on  her 
voyage  the  war  between  (Jreat  J>ritain  and  (Jermany  broke  out  and 
the  vessel  put  into  a  neutral  port,  the  master  deeming  it  prudent 
to  do  so  in  order  to  a\tiid  danger  of  capture  by  the  Allied  fleets, 
and  although  the  ship  sul)se({uently  went  to  another  port  the 
voyage  was  discontinued  and  plaintiffs  gave  notice  of  abandon- 
ment. It  wa.s  decided  that  the  loss  was  not  due  to  a  peril  of  men- 
of-war,  as  such  peril  had  not  begun  to  operate,  in  fact  when  the 
master  put  into  port  and  he  had  only  gone  there  to  prevent  said 
peril  from  beginning  to  operate.  It  waii  further  decided  since  the 
illegality  of  the  adxeiituie  under  the  English  common  law  by 
reiison  of  the  outbieak'  of  the  war,  could  have  no  weight  with  a 

prolonged  as  to  iunmiiit  lo  a  destruc-  now  in  the  same  way  as  it  was  be- 
tion  of  the  conlciiiplalcd  adventure,  fore  the  act  was  passed.  In  addition 
This  may  be  so.  h  is  a  rational  to  the  sections  above  referred  to,  ref- 
explanation.  1  think  none  other  was  erence  may  be  made  to  §  !ll,  sul)d.  2, 
given.''  L.  K.  App.  Cas.  (lOKij  061,  which  provides  that  the  rules  of  the 
062.  common  law  of  merchants,  saving  so 
Lord  Parmour  said:  Id.  pp.  G67,  far  as  they  are  inconsistent  with  the 
068,  "When  the  ad"  (marine  ins.  act  express  provisions  of  the  act,  shall 
1906  [6  Edw.  VII.  c.  41] ;  Butter-  continue  to  apply  to  contracts  of  ma- 
worth's  Twentieth  Centurv  Stats,  rine  insurance."  Considering  the 
[1900-1907]  pp.  394  et  seq.;  15  Chit-  eases  of  Anderson  v!  Wallis,  2  M.  & 
ty's  Stats.  Eng.  [1902-1907]  pp.  881  S.  240,  per  Lord  Ellenborough ;  Bar- 
et  se(|.)  "was  jjassed  the^  common  ker  v.  Blakes,  9  East,  28:5,  29;!-294, 
/  form  Lloyds  policy  of  marine  insur-  per  Lord  Ellenborough;  Kodocana- 
auce  on  goods  in  transit  from  one  ehi  v.  Elliott,  L.  IJ.  9  C.  P.  518,  522, 
])ort  to  another  designated  by  usage  523,  per  Lord  Bramwell;  Rosetto  v. 
that  the  contemjdated  adventure  was  Gurnev,  11  C.  B.  176;  Esposita  v. 
l)art  of  the  subject-matter  so  that  if  Bowden,  7  K.  &  B.  763,  781,  24  Eng. 
the  contemi)lated  adventure  was  frus-  ilul.  Cas.  399;  Miller  v.  Law  Acci- 
trated  by  a  i)eiil  insured  against,  the  dent  Ins.  Co.  (1903)  1  K.  B.  712; 
insurers  became  liable  to  pay  the  in-  The  Hoop,  1  C.  IJob.  196,  198.  Dis- 
sured  the  anKuint  due  under  the  pol-  tingui.ihinij  Hadkinson  v.  Robinson, 
icy.  This  position  is  not  altered,  but  3  Bos.  &  P.  388  (also  declared  not 
prcsoned  by  subs.  4.  The  usage  of  in  i)oint);  Lubbock  v.  Rowcroft,  5 
the  law  merchant  that  a  policy  in  Esp.  .50;  KacianotC  v.  China  Traders 
the  prfisent  form  did  designate  that  Ins.  Co.  [1913]  3  K.  B.  407,  [1914] 
the  subject-matter  included  the  con-  3  K.  15.  1121  (derlarcd  not  in  point). 
lemplated    adventure    is     ap])licable 
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German  master  of  a  vessel  that,  therefore,  there  was  no  loss  b\- 
restraint  of  princes.  Lord  Justice  Swinfen  Eady  said:  *'It  is  well 
established  in  the  English  law  of  marine  insurance  that  in  many 
cases  the  lo#s  of  an  adventure  by  a  resolution  not  to  incur  a  par- 
ticular peril  is  not  the  same  as,  and  does  not  occasion  a  loss  by,  the 
peril  itself.*  In  Lubbock  v.  Raycroft,^  Lord  Ellenborough  said 
that  the  abandonment  was  from  an  apprehension  of  an  enemy's 
capture,  and  not  from  any  loss  within  the  terms  of  the  policy ;  and 
that  if  such  was  allowed,  every  ship  about  to  sail  from  the  Port  of 
London  for  a  port  which  had  fallen  into  the  hands  of  the  French 
might  be  abandoned.  It  was  urged  that  these  authorities,  except 
Kacianoff's  case  ^  were  old  ones  and  were  not  applicable  to  the  way 
in  which  commerce  was  conducted  at  the  present  time  and  that 
the  chance  of  avoiding  a  l)lockading  squadron  or  the  risk  of  being 
captured  at  sea  was  very  different  in  the  days  of  sdling  ships  from 
the  present  days  of  rapid  steaming  and  wireless  telegraphy. 

"It  was  contended  that  if  the  Kattenturm  had  attempted  to  pro- 
ceed through  the  Straits  of  Gibraltar  to  Hamburg  there  was  a  prai- 
tical  certainty  that  she  would  have  been  captured,  and  that  as  tlio 
suliject-matter  insured  was  reasonably  abandoned,  because  its  actual 
total  loss  appeared  to  be  unavoidable,  there  was  a  constructive  total 
loss  within  section  60  of  the  marine  insurance  act,  1906.  In  the  re- 
cent ca.se  of  British  and  Foreign  Marine  Insurance  Companies,  Ltd. 
V.  Samuel  Sanday  and  Conii)any  '  the  House  of  Lords  referred  to 
lladkinson  v.  Robinson^  and  Lubbock  v.  Raycroft,^  without  dis- 
approval and  as  existing  authorities  Lord  Atkinson  pointed  ou^ 
that  in  each  of  those  cases  the  deterrent  was  the  risk  of  ultimate 
capture  if  the  ships  proceeded  to  their  destination,  and  that  the 
ve>sels  prudently  resolved  not  to  incur  that  risk.  It  is  not  difficult 
to  draw  a  line  between  vessels  which  determine  not  to  run  a  par- 
ticular risk  and  vessels  which  persevere  in  their  voyage  and  enter 
a  zone  in  which  they  are  in  peril,  persisting  until  it  becomes  clear 
tliat  in  the  existing  circumstances  they  cannot  complete  the  voyage 
and  escape  from  the  peril,  and  that  the  only  course  is  either  to  desist 
and  al)jmd(»n  the  voyage,  or  inevitably  incur  a  loss  by  the  particular 

*Cithifj  Hadkinson  v,  Kol)inson,  .3  "^5  Esp.  50.  8  K.  K.  S.JO. 

Hos.  &  P.  38H,  7  K.  K.  78();  Nickels  « .30  T.  L.  R.  540   (lf)14)   .3  K.  P.. 

&  (V).  V.  liOiulon  &  Provincial  Marine  112L 

&  (}cnl.  Ins.  Co.  17  T.  L.  R.  54,  0  '  3'J  T.  L.  R.  2(J()  (IDIG)  A.  C.  (ioO. 

Com.   Cas.   15,   70    L.  J.   K.   B.   5!»;  114    L.   T.   521,   21    Com.    Cas.    154. 

5  IJ.  R.  C.  1;  Lnbl)ock  v.   Ravcrot't,  afT'j,'  Sandav  &  Co.  v.  British  F<(rpi<;n 

5  Ksp.  50,  8  R.  R.  S30,  and  I  he"  recent  ^farine  Ins".  Co.  84  L.  J.  K.  B.  1()2.". 

ease  of  KacianotT  v.   Cliina   Traders  (l!>15|  2  K.  B.  781. 

Ins.  Co.  30  T.  L.  R.  54(5  (1!)14)  3  K.  "3    Bos.   &   P.   .388,  7  R.  R.   7SG. 

B.  1121.  8  5  Kap.  50,  8  R.  R.  830. 
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l>eril.  Tlierc  may  bo  (lillicully  in  up] living  the  distinction  to  the 
fmis  of  each  eiisc-  whore  the  oa.<o  is  brought  nearer  the  dividing 
hne. 

"In  my  oiunion  (lie  Kallontuvni  was  never  in  peril  of  capture 
by  mon-(if-\\av.  Jh'r  ruiiniiaiKlor  pnidt'ntly  resolved  not, to  incur 
that  risk.  .  .  .  Indood  it  does  not  appear  that  she  was  any 
time  outside  neutral  territorial  waters  after  a  state  of  war  had 
arisen.  She  left  Malta  not  later  than  August  3,  and  the  distance 
to  Sicily  is  only  about  fifty  miles.  Under  these  circumstances  I  am 
of  opinion  that  no  loss  by  men-of-war  was  incurred.  .  .  .  But 
to  entitle  the  assured  to  recover  under  section  60  the  actual  total 
loss  must  appear  to  be  unavoidable  from  the  peril  insured  against, 
and,  to  use  the  language  of  Lord  Atkinson  in  British  &  Foreign 
Marine  Insurance  Company  v.  Sanday/"  'actual  capture  was  .  .  . 
the  peril  insured  against.  The  ai)prehension  of  capture  is  an 
entirely  dittercnt  thing  and  was  not  insured  against.' 

"The  next  question  is,  was  there  a  loss  by  restraint  of  princes? 

"In  support  of  this  argument  the  case  of  British  &  Foreign 
Marine  Insurance  Company  v.  Sanday  &  Company  ^^  was  relied 
on ;  it  was  urged  that  the  effect  of  that  decision  was  to  render  every 
British  venture  on  the  high  seas,  which  involved  trading  with  the 
enemy,  a  constructive  total  loss  by  the  peril  of  a  'restraint  of  kings, 
princes,'  etc.,  whether  such  peril  in  fact  occasioned  the  loss  or  not. 
It  is  true  that  in  that  case  the  owners  of  the  goods  took  no  steps  to 
countermand  the  venture,  but  after  the  cargoes  had  been  landed  by 
the  shipowners  at  British  ports  the  ow^ners  of  the  goods  gave  notice 
of  abandonment  to  the  underwriters.  After  the  goods  had  been 
landed  and  warehoused  at  the  instance  of  the  shipowners,  and  after 
the  owners  of  the  goods  had  subsequently  established  to  the  satis- 
faction of  the  customs  authority  that  the  goods  were  not  enemy 
goods,  they  were  dealt  with  for  the  benefit  of  whomsoever  it  might 
concern.  But  it  was  the  action  of  the  shipoAvners  in  diverting 
their  ships  and  landing  the  cargoes,  that  prevented  the  voyage  to 
Hamburg  from  being  continued.  This  clearlv  appears  from  the 
agreed  statement  of  facts  upon  which  the  case  i>roceeded  and  was 
decided.    .    .    . 

10  32  L.  T.  R.  266   (1916)    A.  C.       ^^  (lOKi)   A.  C.  650,  32  T.  L.  R. 
650,  at  p.  665,  114  L.  T.  521,  21  Com.    266,  85  L.  J.  K.  B.  550,  114  L.  T. 
Cas.  154,  60  S.  J.  253,  affV  Sanday   522,  21   Com.   Cas.  154,  afiO'g  84  L. 
&  Co.  V.   British   &   Foreign   Marine    J.  K.  B.  1625. 
Ins.  Co.  (1915j  84  L.  J.  K.  B.  1625, 
2  K.  B.  781. 
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"There  is  a  close  resemblance  between  the  present  case  and 
Sanday's  case,^^  looked  at  from  this  point  of  view.  But,  on  the 
other  hand,  it  lias  never  yet  been  held  in  England  that  by  the  mere 
force  of  the  existence  of  a  state  of  war  all  goods  owned  by  British 
subjects  on  their  way  to  ports,  which  during  the  voyage  have 
become  enemy  ports,  even  though  in  neutral  ships,  or  enemy  ships, 
become  constructive  total  losses  on  the  ground  that  trading  with 
the  enemy  is  restrained  by  what  is  to  be  deemed  to  be  a  'restraint  of 
princes.'  Kow,  the  maxim  causa  proxirria  non  remota  spccfatur 
has  been  stiictly  applied  in  marine  insurance  cases.  Is  it  true  to 
say  that  in  point  of  fact  what  frustrated  the  adventure  in  the 
present  case,  and  prevented  the  goods  from  being  carried  to  Ham- 
burg was  the  fact  that  trading  with  the  German  enemy  had  become 
unlawful  for  British  subjects?  Certainly  not.  In  my  judgment, 
the  fact  that  the  adventure  had  become  illegal  by  the  English 
common  law  had  no  weight  whatever  with  the  German  master  of 
the  Kattenturm."  ^ 

In  another  English  case  the  plaintiffs  insured  a  targo  of 
timber  on  a  voyage  from  a  Baltic  port  to  Garston  by  a  policy 
dated  Octol)er  'ilK  1914,  which  wa.s  subscribed  by  the  defendant 
and  was  against  war  risk  only  as  excluded  by  the  f.  c.  &  s. 
clause,  including  risk  of  mines,  torpedoes  and  bombs,  but 
excluding  all  claims  arising  from  delay.  The  vessel  started  on 
November  22.  1914,  and  on  November  23,  Germany  declared  that 
wood  was  contraband.  On  November  25,  a  German  torpedo-boat 
stopped  the  vessel  when  outside  the  Falsterbo  lightship,  an'd  the 
ofiicer  informed  the  master  that  no  ships  with  contraband  were 
allowed  to  pass  the  Sound,  but  he  might  go  to  a  Swedish  or  Danish 
port  in  the  Bahic  and  the  master  thereupon  went  to  Stephens 
Klint,  a  Danisii  port.  On  December  ;>,  notice  of  abandonment  was 
given  by  the  plaintiffs  to  the  defendant,  but  he  refused  to  accept 
it.  On  Deceiiiljer  11,  the  ma.^ter  left  Stephens  Klint  and  passed 
through  the  Sound,  and  having  called  at  Elsinore  and  Christian- 
sand  for  orders  he  proceeded  in  accordance  with  the  orders  to 
(Jrimstad  in  Norway,  where  he  arrived  on  December  15,  and  dis- 
charged his  cargo.  The  Norwegian  (Jovernment  placed  no  ob- 
stacle in  tlie  way  of  the  cargo  being  reshi[)ped  for  l-higlaud.  In 
an  action  brouglit  on  the  policy  upon  the  ground  that  there  had 

"  (191(i)    A.  C.  U50,  32  T.  L.  K.  21  Corn.  Ca.s.  258,  32  T.  L.  K.  511, 

•JG(J,  lit  Com.  Cas.  154,  GO  S.  .1.  253,  alF},'  84  J..  J.  K.  H.  1993   (1915)   .3 

air'g  H4  L.  J.  K.  B.  1025.  K.  \i.  410,  31  T.  L.  K.  538,  13  Mar. 

'^  r.ecker,   Cray   c^c    ('».   \.    Luinloii  J..   Cas.    (i'art  IV.,  ]i.  cxxx.,  U.   H.) 

A.s.HUiaii.-u  Corp.V)  L.  .1.  K.  li.  IJ  Ki  318. 
(1910)   2  K.  li.  loli.  111  L.  T.  734, 
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K'oii  ji  oon.<triU'ti\e  total  loss,  tli('i(»  was  ovidenco  that  up  to  aiul 
iiuhuling  Deeonibor  o,  all  shii)s  wliic  h  had  sailed  before  November 
■J;«.  had  an  option  to  proceotl  to  poits  on  the  cast  coast  of  Sweden 
and  there  discliarge,  and  that  many  such  shi{)s  carrying  wood  had 
done  so  and  their  cargoes  had  been  railed  across  Sweden  and  liad 
reached  Kngli^'^d.  It  was  lield,  thai  on  December  8,  the  total  loss 
of  the  vcntine  was  not  unavoidable  and  the  plaintiffs  were  Jiot 
i-ntitled  to  recover.^* 

I'nder  another  decisicm  the  owners  of  an  oil  tank  steamer,  before 
the  outbreak  of  the  war  between  (Jrcat  Britain  and  (lermany,  char- 
tered her  to  a  German  company  and  it  telegraphed  her  at  Portland 
on  July  31,  1914,  to  proceed  to  Kustendji  and  immediately  load  a 
cargo.  The  owner's  agents  insured  her  under  a  policy  on  "freight 
and  or  anticipated  prolit''  per  said  steamer  at  and  from  Portland  to 
Kustendji  and  back  to  poi'ts  in  the  United  Kingdom  and/ or  Conti- 
nent excluding  Germany  or  Kussia,  but  including  any  French  port 
on  the  Mediterranean.  The  policy  was  on  war  risks  only.  The 
steamer  proceeded  forthwith  upon  her  voyage.  On  August  4,  the 
ownei's'  agents  cabled  instructions  to  Lloyd's  at  Gibraltar  to  await 
instructions  on  arrival  there.  War  broke  out  between  England  and 
Germany  on  August  4.  On  August  11,  the  owners  instructed  the 
Captain  to  proceed  to  Norfolk,  Virginia,  for  orders,  and  on  August 
13.  directed  him  to  proceed  to  Las  Palma.sto,  coal,  and  thence  to 
Norfolk.  On  August  15,  the  Captain  sailed  in  accordance  with  these 
instructions.  On  August  19,  the  vessel  was  requisitioned  by  the 
Admii'alty.  There  was  no  disclosure  of  the  nationality  of  the  char- 
terers. It  was  held  that  the  charter  became  illegal  and  was  dissolved 
by  the  war,  it  being  declared  that  no  prudcnit  uninsured  owner,  un- 
der the  circumstances,  would  have  proce(;ded  on  the  insured  voyage, 
and  that  it  was  established  that  at  this  time  there  was  no  reasonable 
]:>rospect  of  obtaining  either  a  charter  or  any  freight  engagement  at 
Kustendji  for  the  steamer,  no  notice  of  abandonment  had  been 
given  until  August  27.  It  was  also  held  that  there  was  a  tot^d  loss 
by  a  peril  insured  against,  the  freight  having  been  lost  through  re- 
straint of  princes ;  also  that  there  was  an  actual  and  not  a  construc- 
tive  total  loss  and  therefore  under  the  marine  insurance  act  of 
1900,^*^  it  was  unnecessary  to  give  notice  of  abandornnent.  It  was 
further  decided  that  the  non-disclosure  of  the  nationality  of  the 
charterers  did  not  avoid  the  policy  as  it  would  not  have  influenced 
the  underwriters'  judgment."^ 

^*  Syllabus  to  Wilson  Brothers,  ^^^  Assocuitt'd  Oil  Carriers  Lttl.  v. 
Bol)biii  &  Co.  V.  Green,  in  31  T.  L.  Union  Ins.  Co.  of  Canton,  Ltd. 
K.  (JU.>— K.  B.  D.  [1917]  2  K.  B.  184,  IIG  L.  T.  503, 

1**  Sec.  62.  33  T,  L.  R.  327.     It  was  said,  per 
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§  2997.  Blockade.— If  the  port  of  destination  be  actually  block- 
aded, the  assured  may  abandon  as  for  a  total  loss.  The  interdic- 
tion of  commerce  by  means  of  the  blockade  is  a  peril  within  the 

Atkin,  J.,  that :  "Upon  these  facts  the  insured  voyage  and  the  owners 
the  plaintiffs  contend  that  there  has  had  an  insni-aVile  interest  in  the 
been  a  total  loss  of  freight  by  chartered  freiglit  at  the  outbreak  of 
restraint  of  princes,  inasmuch  as  war.  That  freight  they  have  lost,  and 
after  August  4,  it  became  illegal  by  lost  because  on  the  outbreak  of  war 
English  law  for  the  owner  to  fultil  British  law  forbade  them  to  fullil  the 
the  charter  made  with  an  enemy,  and  contract  of  atfreightment ;  in  other 
thej'  rely  on  the  decision  in  British  &  words,  forbade  them  to  proceed  to 
Foreign  Marine  Ins.  Co.  v.  Sanday  &  Knstendji.  for  the  purpose  of  loading 
Co.  85  L.  J.  K.  B.  550,  [1916]  1  A.  C.  a  cargo  from  the  charterers.  It  is 
650.  On  the  other  hand,  the  defend-  to  be  noticed  tliat  they  were  proceod- 
ants  contend  that  the  two  cases  differ,  ing  to  Kustendji  solely  because  tliey 
In  Sanday's  Case,  85  L.  J.  K.  B.  550,  were  so  directed  by  the  charterers,  a 
[1916]  1  A.  C.  650.  it  was  said  the  direction  which  before  the  war  they 
insurance  was  on  cargo,  and  the  whole  were  bound  to  ot)ey,  and  after  the  war 
adventure  was  frustrated.  Here  the  they  were  bound  to  disobey.  Apart 
insurance  was  on  freight  generally,  from  the  charter,  as  I  have  already 
It  is  true  that  the  particular  chartered  said,  on  August  6,  no  reasonal)le  per- 
freight  at  risk  was  lost;  but  there  was  son  would  have  thought  of  making  the 
nothing  to  prevent  the  steamer  from  insured  voyage.  Under  these  circum- 
proceeding  on  the  insured  voyage.  If  stances  it  appears  to  me  that  tlie 
she  had  earned  any  freight  after  pro-  freight  was  lost  to  the  owners  by  the 
ceeding  there  would  have  been  no  loss,  restraint  of  princes. 
— Evereth  v.  Smith,  2  M.  &  S.  278,  "It  was  further  contended  that  in 
and  in  any  case  the  underwriters  do  any  case  the  loss  was  a  constructive 
not  take  upon  themselves  the  risk  of  total  loss  so  that  the  notice  of 
the  freight  market  falling  in  conse-  abandonment  was  necessar^\  Now  it 
quence  of  war.  apjjears  to  me  that  if  a  vessel,  in- 
"In  my  opinion  the  plaintiffs  estab-  sured  on  freight  generally,  loses  en- 
lish  that  there  was  a  total  loss  by  a  tirely  from  perils  insured  against  the 
peril  insured  against.  I  think  it  is  only  freight  in  respect  of  which  it  has 
true  that  tliis  was  a  policy  on  freight  a  contractual  interest,  and  no  other 
in  general  tenns,  and  was  not  freight  can  be  obtained  on  the  in- 
intended  to  cover  merely  the  chartered  sured  voyage,  the  loss  is  an  actual, 
freight.  I  do  not  pause  to  consider  and  not  a  constructive  loss.  If  otlier 
whether  any  meaning  can  be  attached  freight  can  be  obtained  on  the  insured 
to  the  words  'and/or  anticipated  voyage,  the  question  might  arise 
profit,'  although  I  cannot  think  of  whether  it  could  l)e  earned  without 
any  insurable  interest  deseribed  by  an  exjienditure  which  would  exceed 
such  words  which  would  not  be  its  value  when  earned,  and  the  loss 
covered  by  the  word  'freight.'  But  might  then  be  a  conslnu-tive  total 
I  think  that  the  insurance  would  have  loss,  or  no  loss  at  all.  Here,  as  I  have 
covered  a  loss  of  freight,  although  said,  no  freight  ccnild  be  obtained.  I 
the  steamer  had  styrted  (»n  the  ins\ired  tiiink  the  loss  an  actual  loss. 
voyage  freed  from  the  charter  al-  "The  (juestion  wliether  this  was  an 
together.  Neverthele.ss,  the  insurance  actual  or  constructive  tf)(al  loss  may 
clearly  covers  the  chartered  freiglit  :  lie  consiclered  from  another  point  of 
the  ri.sk  in  respect  of  such  freight  view.  If  this  were  a  constnictive 
attached  as  soon  as  the  vessel  began  total  loss,  what  follows?     By  section 
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policy  and  goiiis  to  another  |i<»rl  siiUsoiiuontly  to  (lolixor  the  ^oods, 
althonsih  the  vessel  1;^  not  hound  to  do  so.  will,  after  tiie  ahandon- 
nient,  bo  considered  a:?  lor  the  benetit  of  the  insurer.  The  acH-ej)!- 
anee  of  the  goods  at  another  port  by  the  consignee  nnder  sucii  cir- 
i-unistances  is  for  the  benclit  of  nil  concerned,  and  will  not  prevent 
a  recovery  for  a  total  loss  on  the  abandonment.^^  Where  an  in- 
surance was  made  ui)on  goods  and  freight  from  New  York  to 
Cape  Francois,  and  if  prevented  entering  that  port,  to  .some  other 
l)ort  mentioned  in  the  policy,  and  the  vessel  is  prevented  by  a 
blockading  squadron  from  entering  any  one  of  the  designated 
portifi,  and  is  obligated  to  end  her  voyage,  it  is  a  loss  within  one  of 
the  perils  insured  against,  the  voyage  being  completely  broken  up, 


61  of  the  marine  insuraiu-o  act,  190G, 
the  assured  may  either  treat  tlie  loss 
as  a  partial  loss  or  abandon  the  sub- 
ject-matter insured  to  the  insurer, 
and  treat  the  loss  as  if  it  were  an 
actual  total  loss.  The  question  of 
abandonment  only  arises  when  there 
has  been  in  fact  a  loss  of  the  subject- 
matter  insured,  and  the  issue  is 
whethep  that  loss  shall  be  partial  or 
actual.  It  involves  the  loss  of  some- 
thing in  which  the  assured  has  an  in- 
surable interest  at  the  time  of  loss. 
If  a  vessel  is  sailing  with  cargo  on 
board,  the  owners  have  a  right  to 
earn  freight  by  caiTving  the  cargo  to 
its  destination  by  that  vessel  or  a  sub- 
stituted vessel.  That  right  is  the  sub- 
ject of  insurance,  and  if  vessel  or 
cargo  be  injured  it, may  well  be  that 
the  owner  can  abandon  to  the  under- 
wi'iters  his  right  to  cany  the  cai'go 
so  as  to  enable  them  to  earn  freight. 
But  when  a  vessel  is  sailing  on  an 
outward  voyage  to  a  loading  port, 
intending  to  carry  home  cargo  in 
respect  of  which  a  contractual  obli- 
gation exists,  and  in  the  course  of  the 
outward  voyage  all  the  rights  in 
respect  of  such  cargo  disappear  by 
a  peril  insured  against,  what  is  there 
to  abandon?  The  .suljject-matter  in 
respect  of  which  the  loss  is  made  has 
disappeared,  and  there  is  nothuig  left 
analogous  to  slii|)  or  cargo,  or  right 
to  carry  forward  cargo,  still  in  exist- 
ence which  can  be  made  over  to  the 
underwriters.     I  cannot  conceive  that 


tlio  ship  has  to  be  handed  over  to  the 
underwriters  to  become  a  seeking 
ship.  In  such  a  case  I  do  not  think 
there  can  be  either  a  constructive 
total  loss  or  an  abandonment.  The 
only  question  tliat  can  arise  is;  was 
there  an  actual  loss  at  all,  either  total 
or  partial? 

''But  even  were  there  a  constructive 
total  loss  in  this  particular  case,  I 
think  that  notice  of  abandonment 
would  be  unnecessary,  for  the  Act, 
by  section  62,  sub-sec.  7,  declares  it 
to  be  unnecassary  where,  at  the  time 
when  the  assured  receives  information 
of  the  loss,  there  would  be  no  possi- 
bility of  benetit  to  the  insurer,  if 
notice  were  given  to  him.  I  am  satis- 
fied that  the  underwriters  here  could 
have  derived  no  benefit  if  notice  had 
been  given  to  them  at  once.  Notice 
of  abandonment  was  not  given  until 
August  27.  If  it  had  to  be  given,  I 
think  that  it  was  given  too  late.  The 
voyage  had  then  been  abandoned  and 
the  sliip  was  at  Norfolk,  Va.,  and  the 
underwriters  had  not  been  consulted 
as  to  her  movements.  But,  for  the 
reasons  I  have  given,  I  think  this 
immaterial." 

See  The  Kronpinzessin  Cecilie,  244 
U.  S.  12,  61  L.  ed.  960,  37  Sup.  Ct. 
490,  rev'g  228  Fed.  668.  See  cases 
under  same  name,  228  Fed.  964  (2 
cases);   238   Fed.   668,  —   C.   C.   A. 


^^  Schmidt    v.    United    Ins.    Co.    1 
•Johns.  (N.  Y.)  249,  13  Am.  Dec.  319. 
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and  the  insured  has  a  right  to  abandon. ^^  If  the  vessel  sails  on  her 
voyage  for  a  place  not  prohibited  nor  actualh^  blockaded,  and, 
being  warned  off,  returns  to  her  port  of  departure,  where  she  is 
detained  by  an  embargo,  the  insurers  on  freight  arc  released." 
In  cases  of  this  character,  it  may  be  stated  as  a  general  rule  that 
if  the  underwriter  is  to  be  rendered  liable  for  a  constructive  total 
loss,  the  insured  ought  to  do  all  in  his  power  to  avert  such  Joss,  and 
should  proceed  upon  his  voyage  until  the  danger  of  an  actual  loss 
and  the  extreme  imjirobability  of  averting  it  is  rendered  clearly 
manifest.^®  In  case  of  an  insurance  on  freight  from  A  to  B,  thence 
to  C,  and  freight  is  delivered  at  B,  but  before  the  lading  is  com- 
pleted the  vessel  is  seized  and  carried  back  to  A,  full  freight  is 
due  at  C,  and  the  vessel  being  detained,  and  B  being  blockaded, 
assured  may  abandon  and  recover  a  total  loss  of  freight. ^^ 

§  2998.  Freight:  stipulation  not  to  abandon:  case  of  blockade. — 
If  policy  on  freight  provides  that  assured  *hall  not  abandon  for 
blockade  of  the  port  of  destination,  but  shall  liavc  liberty  to  proceed 
to  another  port  and  wait  a  reasonable  time  for  the  blockade  to  be 
raised,  she  must  upon  return  to  her  port  of  departure  wait  such 
reasonable  time,  or  insist  upon  payment  of  freight,  and  if  she  does 
neither,  but  discharges  her  cargo,  the  underwriter  is  released.^" 
If  freight  and  cargo  are  insured  under  sejjarate  policies,  with 
liberty  of  another  port  in  case  the  port  of  destination  be  blockaded, 
and  .she  is  also  in.<;tructed  to  enter  certain  ports  in  such  case,  but 
is  prevented  from  dehvering  her  cargo  and  earning  freight  by 
reason  of  a  blockade  and  inabihty  to  obtain  clearance  at  the  port 
w^hich  she  is  permitted  to  enter,  and  she  then  sells  her  cargo  and 
invests  its  proceeds  in  a  return  cargo  for  her  original  port  of  de- 
parture, she  may  abandon  and  recover  the  vahie  of  the  cargo  and 
freiglit.  less  tbc  [ii-occcds  of  the  inxcstincnt.^ 

§  2999.  Abandonment,  how  far  justified  by  fear  of  danger:  cap- 
ture, detention,  etc.:  imminent  danger. — It  is  held  that  if  the  dan- 
ger is  remote,  or  tlie  restraint  merely  an  expected  or  contingent  one, 
as  distinguished  from  an  actual  or  operative  one,  that  the  assured 
cannot  abandon  qfiia  timet:  in  other  words,  the  fear  of  an  operation 

"SjTnonds    V.    Union    Ins.    Co.    1  7.788,  aff'd  G  Cranch  (10  U.  S.)   71, 

Wash.   (U.  S.  C.  C.)   382,  Fed.  ('as.  .'J  L.  ed.  155. 

No.  12,875,  4  Dall.   (4  V.  S.)  417.  1  i^  Cliarlcstoii  Ins.  Co.  v.  Corner,  2 

L.  od.  890.  Hill   (Md.)  410. 

"  Kin(?    V.    Delaware    Ins.    Co.    (i  '°  Marks  v.  Louisiana  State  Mavini- 

Cianch   (10  U.  S.)  71,  3  L.  ed.  155,  &  Fire  Ins.  Co.  !!  Hoi).  (I^i.)  454. 

aff'K  2  Wash.  (U.  S.  C.  C.)  300,  Fed.  '  Svnionds  v.  Inion  Ins.  Co.  4  Dall. 

Cas.   No.   7,788.  (4  V.  S. )  417.  1  L.  cd.  890,  1  Wash. 

"King    V.    Delaware    Ins.    Co.    2  ( C.    S.    C.    C.J    382,   Fed.    Cas.   No. 

Wash.    (C.    C.)    300,    Fed.    Cas.    No.  12,875. 
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of  a  peril  within  the  i)()lic'y  does  not  justify  Jui  abandonment,  but 
that  there  must  be  a  loss  oceasioned  innucdiately  by  some  ])eril 
insured  against.  Thus,  diseontinuaiue  of  a  voyat»;e  and  a  reliini  of 
a  ship  to  her  ]>ori  of  dei)arture,  through  fear  of  eaplmc,  will  not 
justify  an  aban(lonnient  or  aehiim  for  a  total  loss,  whether  a  ea[)ture 
lie  or  he  not  insured  against.^  And  it  is  held  llial  the  insured  has 
no  riiiht  to  abandon  beeause  the  ship  is  in  iunninent  danger  of 
being  totally  lost.'  So  it  is  also  decided  that  a  vessel's  remaining 
in  a  friendly  port  by  fear  of  eai)tin-e  by  an  enemy  lying  off  from 
the  port  will  not  authorize  an  abandonment.*  80  the  insured  can- 
not abandon  upon  a  mere  a[)prehension  of  a  total  loss,  and  after- 
ward sustain  the  al)andonment  by  facts  subsequentlj'  coming  to 
his  knowledge.^  And  in  another  case  an  American  vessel  was  at 
lUienos  Ayres  when  the  news  of  the  war  between  the  United  States 
and  Great  Britain  reached  that  place.  At  the  same  time  two  Brit- 
ish vessels  of  war  wci'e  lying  in  the  river  below  the  vessel,  whose 
commanders  ex] tressed  their  intention  of  ca])turing  any  American 
vessel  that  attemi)tcd  to  go  to  sea.  From  this  cause  alone  the  vessel 
was  ])rcvented  from  sailing,  and  an  abandonment  od'ered  to  the 
insurers.  It  was  held  that  there  was  no  loss,  absolute  or  technical, 
that  would  authorize  an  abandonment.^  And  it  is  also  decided  that 
where  a  voyage  is  lost  from  anticipation,  how'ever  reasonable,  of  a 
capture,  the  insured  cannot  abandon.'  And  where  insured  aban- 
doned for  a  total  loss,  and  in  his  letter  assigned  as  a  cause  that  the 
vessel  had  been  refused  entry  at  her  port  of  destination,  and  the 
voyage  was  therefore  defeated,  it  was  held  that  the  denial  for  entry 
was  not  a  loss  within  the  policy.^  So  imminent  danger  of  being 
wrecked  does  not  justify  an  abandonment  and  recovery  as  for  a 


2  United  States. — Smith  v.  Univer- 
sal Ins.  Co.  6  Wheat.  (l9  U.  S.)  170, 
5  L.  ed.  235. 

Massachusetts. — Richardson  v.  Ma- 
rine Ins.  Co.  6  Mass.  102,  4  Am.  Dec. 
92;  Hall  v.  Franklin  Ins."  Co.  9  Pick. 
(26  Mass.)  466. 

Xeic  York. — Saltns  v.  United  Ins. 
Co.  15  Johns.  (X.  Y. )  523,  528; 
Craig  V.  United  Ins.  Co.  6  Johns. 
(X.  Y.)  226,  .-5  Am.  Dec.  222. 

South  Carolina. — Messonier  v.  Un- 
ion Ins.  Co.  1  Xott  i5c  y\cC.  (S.  C.) 
1.55. 

Enfjland. — Atkinson  \.  Ritcliie,  10 
East,  5.30,  534,  10  H.  K.  372,  per 
L(^rd   Ellenborongli. 

3  Hall  V.  Franklin  3ns.  Co.  9  Pick. 


(26  Mass.)  466,  approved  in  Deblois 
V.  Ocean  Ins.  Co.  16  Pick.  (33  Mass.) 
30;{,  28  Am.  Rep.  245. 

*  Brewer  v.  Union  Ins.  Co.  12  Mass. 
169,  170,  7  Am.  Dec.  53. 

^  Bosley  v.  Chesapeake  Ins.  Co.  3 
Gill  &  J.  450,  22  Am.  Dec.  337. 

^  Brewer  v.  Union  Ins.  Co.  12  Mass. 
169,  7  Am.  Dee.  53. 

'  Amory  v.  Jones,  6  Mass.  318 ;  Lee 
V.  Grav,  7  Mass.  349 ;  Richardson  v. 
Maine  Ins.  Co.  6  Mass.  102,  4  Am. 
Dec.  92;  Cook  v.  Essex  Ins.  Co.  6 
Mass.  122;  Tucker  v.  United  Ins.  Co. 
12  Mass.  288. 

^  Suydam.  v.  ^Marine  Ins.  Co.  i 
Johns.'  181,  3  Am.  Dec.  307. 
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total  loss.^  Under  another  decision  it  appeared  that  in  December, 
1903,  the  plaintiffs  took  out  a  marine  policy  with  the  defendants 
to  insure  a  cargo  against  war  risk  only,  at  and  from  San  Francisco 
to  Vladivostok  via  Nagasaki.  In  February,  1904,  when  some  of 
the  cargo  had  been  loaded,  war  having  broken  out  between  Itussia 
and  Japan,  the  Japanese  fleet  wa5  blockading  Vladivostok,  and 
stopping  and  capturing  vessels.  Under  these  circumstances  the  un- 
derwriters tclegra])hed  to  the  plaintiffs  that,  if  the  cargo  was  sent  to 
Madivostok  via  Nagasaki,  tbey  would  take  up  the  position  that  the 
plaintiffs  had  deliljcrately  caused  the  loss.  The  plaintiffs  then  gave 
notice  of  abandonment  to  the  underwriters,  which  the  underwriters 
refused  to  accept,  and  the  plaintiffs  discharged  the  cargo  and  sold 
it.  In  an  action  by  the  plaintills  to  recover  on  the  policy  it  was 
held  that  the  loss  was  not  caused  by  the  peril  insured  against,  name- 
ly, capture,  for  the  discharge  of  the  cai'go  had  prevented  the  peril 
from  operating ;  the  vessel  never  was  in  risk  of  capture  for  the  plain- 
tiffs determined  not  to  undergo  the  risk.^^  Again,  it  is  held  that 
a  law  of  the  country,  to  which  the  vessel  is  bound,  not  shutting 
"the  port  generally,  but  only  subjecting  vessels  which  arrive  there 
under  certain  circumstances  to  confiscation,  will  not  justify  a 
breaking  up  of  the  voyage  and  an  abandonment,  unless  it  is  cer- 
tain beyond  reasonable  doubt  that  the  law  applied  to  the  case,  and 
that  on  the  arrival  of  the  ves.sel  it  would  have  been  enforced  against 
her."  We  have  already  considered  at  length  the  question  as  to 
what  extent  the  fear  of  danger  justifies  the  breaking  up  of  the 
voyage,  and  the  conclusions  stated  apply  here." 

§  3000.  Same  subject:  acceptance  of  cargo  at  another  port  by  con- 
signee.— Whore  ihere  is  a  loss  of  voyage  by  reason  of  being  lui'nod 
away  or  from  imminent  danger  of  capture,  it  is  held  that  the  ac- 
(•('l)tance  of  the  cargo  at  another  port  by  the  consignee  under  the 
circumstances  of  the  case  and  from  necessity  is  an  act  done  for 
the  benefit  of  all  conccu-ned,  and  does  not  prevent  the  insured  from 
recovering  for  a  total  loss  on  the  abandonment.^'^ 

^  Pxisley  v.  Chcsappalcp  Ins.  Co.  3  justified  where  tlic  ship  eaniiot  pcr- 

Oill   ix,  j".    (M«].)    450,  22  Am.   Dec.  loriri  the  voyage  without  incurriiifr  a 

;j;{7  risk    which    no    pru<lent    man    wouUl 

***  Syl.  in  IvacianorC  (t  Co.  V.  China  assume     under     the     cireumstanees  : 

Tra<lei-s'  Jn.s.  Co.  12  Asp.  iMar.  L.  C.  Dcering's  Annot.  Civ.  Code  Cal.  see. 

524.  83  L.  J.  K.  B.  L3S3,  [l!)14j  3  K.  2717,  sul)d.  3. 

B.  1121,  111  L.  T.  404,  1!)  Com.  Cas.        ^^  Caze    v.    Baltimore    Ins.    Co.    < 

371,  30  T.  L.  R.  540,  affj,'  83  L.  .J.  Cranch  (11  U.  S.)  358,  3  L.  ed.  370; 

K.    B.   5S,    11013]    3   K.    P..   407,   12  Marine  Tn.s.  Co.  v.  United  Stales  In>. 

Ah|).  Mar.  L.  C.  305,  109  L.  T.  H.  305.  Co.  !)  Johns.   (N.  Y.)    38(i;   S(4nnidl 

"  Crnij,' V.  United  Ins.  Co.  (i  .Johns,  v.  Unite<l  Ins.  Co.  1   Johns.   (  N.  Y.) 

(N.   Y.)    220,  3  Am.   Dee.  222.  249,  3  Am.  Dee.  310;    Alhuitic   Mu- 

11  it  is  provided  hy  the  Calii'ornia  tual    his.    Co.    v.    T.ini    &,   Neilsitn,   2 

code   that   au   abandonment    may    l)e  iiosw.    (N.  Y.)    105. 
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§  3001.  Right  to  abandon  may  be  taken  away  by  capture  after 
right  accrues. —  If  llu'  xr.-scl  ho  (.•;ii)luiv(l  afler  a  ground  for  roii- 
striu'tivo  total  1o.>ns  has*  arisen,  and  sui-li  capture  is  not  a  peril  in- 
sured aiiuinst.  the  insured  eannot  abandon,  for  the  thing  is  there- 
by taken  out  of  assured's  control. ^^ 

§  3002.  Abandonment  for  capture:  how  far  restrained  by  stip- 
ulations.—  If  the  policy  (•(•iitains  a  "warranty  not  to  alxuidon,  in 
case  of  capture,  until  condenuied,"'  this  means  a  capture  jure  bcMi, 
and  a  judicial  condenniation  on  such  capture  by  a  prize  court 
of  competent  jurisdiction.  So  that  if  the  vessel  is  captured  and 
retained  in  the  service  of  the  government  to  -which  the  captor 
belongs,  without  suchcondcnmation  the  assured  cannot  abandon." 
Where  a  policy  provided  "that  no  abandonment  of  the  neutral 
property  hereby  insured  shall  take  place,  in  ca.se  of  capture  or 
detention  by  the  British,  until  it  be  condemned,  and  the  proceed- 
ings of  the  court  and  sentence  of  condemnation  produced  to  sub- 
stantiate the  loss,  and  in  case  of  capture  or  detention  by  any  other 
power  the  like  document  shall  be  produced  until  satisfactory 
reasons  can  be  given  that  they  cannot  be  obtained,"  it  was  held  that- 
the  right  to  abandon  for  a  capture  was  restrained  until  aft«r  con- 
demnation, whether  the  capture  was  by  another  power  or  by  the 
British."  If  the  policy  contains  a  w\arranty  of  neutral  property 
and  also  the  "sue  and  labor"  clause,  this  does  not  necessitate  that 
the  assured  or  his  agents,  in  case  of  capture,  put  in  a  claim  on 
appeal,  and  the  fact  that  the  property  was  condenmed  because  no 
such  claims  were  interposed  does  not  prevent  a  recovery,  for  the 
assured's  right  is  to  abandon  immediately  he  receives  intelligence 
of  the  capture.^®  Assured's  right  of  abandonment  for  an  illegal 
capture  is  not  affected  by  the  supercargo's  neglect  to  put  in  a  claim 
to  the  vessel.^''  A  policy  on  goods  contained  the  clause  "no  risk 
in  port  taken  but  sea  risk."  When  the  vessel  was  about  four 
leagues  from  her  port  of  destination  and  two  leagues  from  land 
she  was  boarded  by  an  armed  launcli  and  taken  into  port,  and  the 
goods  were  afterward  sequestered.  It  was  held  that  there  was  a 
total  loss  by  capture,  and  not  by  seizure  in  port."  Where  the 
policy  warranted  not  to  abandon,  in  case  of  capture  or  detention, 

"  Marks    v.    Xa-sliville    Co.    6   La.        "  Ocean    Ins.    Co.    v.    Francis,    2 

Ann.  127;  Rice  v.  Homer,  12  Mass.  Wend.  (N.  Y.)  64,  19  Am.  Dee.  549, 

230.  per  Walworth,  Ch. 

^* Barney  v.  Marylimd  Ins.   Co.  5        "Duval  v.  Commercial  Ins.  Co.  10 

Har.  &  J.   (Md.)   1.39.  Johns.  (N.  Y.)  278.    Examine  Gracie 

15  De  Peau  v.  Russell,  1  Brcv.   (S.  v.  New  York  Ins.  Co.  13  Johns.   (N. 

C.)   441,  2  Am.  Dec.  076.  Y.)  161;  Thompson  v.  Read,  12  Serg. 

leOardere   v.   Columbian  Ins.   Co.  &  R.  (Pa.)  440. 
7  Johns.   (N.  Y.J   514. 
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until  sLx  months  after  notice  thereof  to  the  insurers,  and  the  vessel 
was  condemned  in  less  than  a  month  after  her  capture,  it  was  held 
that  the  assured  could  abandon  innnediately  after  condemnation, 
the  warranty  being  conthied  to  the  cases  of  capture  and  detention 
only.^^  So  in  case  of  a  warranty  not  to  abandon  until  fcondemned, 
the  seizure  and  appropriation  of  an  insured  vessel  by  a  foreign 
government  without  sentence  of  a  court  of  competent  jurisdiction 
does  not  devest  the  owner  of  his  right  of  property  and  operate  as 
a  condemnation,  and  so  long  as  the  vessel  exists,  there  is  spes 
recuperandi,  and  he  cannot  recover  as  for  a  total  loss  without 
abandonment.^" 

§  3003.  Capture  and  seizure. — We  have  stated  elsewhere  what 
constitutes  a  capture  or  seizure,  as  well  also  as  the  distinction  be- 
tween capture  and  arrests  or  detainments.  A  complete  arrest  and 
taking  at  sea  by  a  belligerent,  who  assumes  and  retains  full  pos- 
session as  a  prize  down  to  the  time  of  the  abandonment,  is  a  con- 
structive total  loss  entitling  assured  to  recover,  and  vesting  the 
right  to  the  thing  insured  in  the  abandonee.  Again,  the  property 
may  be  in  esse  without  the  assured  having  any  power  to  take  the 
vessel  from  the  persons  in  whom  the  possession  is  at  the  time,  or 
there  may  be  such  a  forcible  dispossession  or  ouster  of  the  owner 
of  the  ship  by  a  capture  that  the  insured  is  entitled  at  once,  on 
Intel Hgence  thereof,  to  give  notice  of  abandonment,  which  will  be 
suHicient,  when  otherwise  valid,  if  the  actual  state  of  facts  is  such 
as  to  justify  it  at  the  time  of  the  abandonment.  Thus,  a  capture 
of  a  neutral  vessel,  by  a  belligerent  as  a  prize  constitutes  a  total  loss, 
entithng  assured  to  abandon,  and  this  right  continues  while  such 
detention  exists.^     This  rule,  however,  as  above  stated,  does  not 

i9()<rden  v.  Coluralnari  Ins.  Co.  10  348;  Law  v.  Goddard,  12  Mass.  112; 
Johns.   (X.  Y.)  273.  Tur-ker  v.  United  Lis.  Co.  12  Mass. 

20  liarney  v.  Insurance  Co.  5  Har.  288;  Dorr  v.  Xew  England  Ins.  Co. 
&  .J.  (Md.)  1.30.  See  criticism  of  this  11  Mass.  1;  Dorr  v.  Xow  England 
case  in  2  Phillips  on  Lis.  (3d  ed.)  Marine  Ins.  Co.  4  Ma:?s.  221;  Delano 
247,  sec.  L507.  .v.  Bedford  Ins.  Co.  10  Mass.  ;)4(,  (i 

^  United  States. — Marshall  v.  Dela-  Am.  Dec.  132;  Dorr  v.  Union  Ins. 
Ware  Ins.  Co.  4  Cranch  (8  U.  S.)  202,  Co.  8  Mass.  494,  502;  Oliver  v.  Xew- 
2  L.  ed.  .500,  per  Marshall,  C.J.,  alT'g  Imryport  Ins.  Co.  3  ]Mass.  37,  3  Am. 
2  Wash.  .54,  Fed.  Cas.  Xo.  9,127;  Dec.  77;  Amory  v.  Jones,  G  Mass. 
Khinelander  v.  Pennsylvania  Ins.  Co.  318;  Hichardson  v.  [Maine  Ins.  Co.  6 
4  Cranch  (8  U.  S.)  2:9,  2  L.  ed.  540;  Mass.  102,  4  Am.  Dec.  92;  Martin  v. 
Peele  v.  Merchants'  Ins.  Co.  3  Mason  Salem  Ins.  Co.  2  Mass.  420. 
(U.  S.  C.  C.)  27,  Fed.  Cas.  Xo.  A>«;  Yorh. — Smith  v.  Steinhacli,  2 
10,90.5,  per  Story,  J.;  Queen  V.  Union  Caines  Cas,  (X.  Y.)  158;  (iarden; 
Lis.  Co.  2  Wash.  (U.  S.  C.  C.)  331,  v.  Columhian  Ins.  Co.  7  Johns.  (I>. 
Fed.  Chs.  Xo.  11,.505.  Y.)    5M ;    Parage  v.   Dale,   3   Johns. 

}f(tssfirliHsetls.-~\ji)\{'ri\\<:  v.  ^fer-  (X.  Y.)  ]5ti,  LiO;  IMurrav  v.  United 
cantile  Ins.  Co.  12  Pick.  (29  Mass.)    Ins.  Co.  2  Johns.  Cas.  (X.  Y.)   263. 
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apply  in  I'.iiuland,  t'\ri'|.it  in  so  far  as  a  piima  faric  ri.uhl  to  abandon 
npon  ivroipt  of  intolli.mnu'o  of  a  captnro  oxisls,  so  that  cantion 
f>lu)uld  bo  oxorc'isod  in  ai>plyin.<i  (bo  doclrinos  of  snob  Engbsb  oases 
ns  are  v\{vd  in  supi>(>it  of  tbo  rule.  Tliis  (bstinction  rests  upon 
oonsidoralions  ahvatly  nolod,  to  wbii-b  wo  rofor.^  So  also'in  view 
of.  oortain  decisions  and  tbo  lan^na.uo  of  tbe  jud;j;os  tbcrein  sub- 
stantially to  tbo  olVoot  I  bat  it  is  sullioient  if  tbe  loss  continues  total 
at  tbe  time  of  tbo  abandonment;  it  is  perbaps  a  question  as  to  bow 
long  in  oases  of  oapture,  tbe  assured  may;  defer  bis  rigbt  to  aban- 
don. Tbe  jKiint  bas,  bowever,  been  considered  elsewbere.^  Tint 
bowever  tbis  may  be,  if  tbe  loss  Iuls  ceased  to  exist  after  tbe  rigbt 
bas  lirst  accrued,  and  before  abandonment  actually  made  by  a 
removal  of  tbe  cause,  tbe  al)andonment  could  bave  no  force.* 
Tbus,  altbougb  tbero  is  no  restriction  in  tbo  policy,  tbe  assured 
cannot  abandon  for  a  capture  if  before  giving  notice  of  abandon- 
ment be  bas  received  intelligence  tbat  tbe  vessel  bad  been  released 
and  bas  proceeded  on  ber  voyage,  and  wben  it  does  not  appear  tbal 
tbe  extent  of  tbe  loss  on  the  voyage  is  sucb  as  to  justify  an  aban- 
donment.^ But  wbere  the  assured  had  no  knowledge  of  the  fact 
of  restoration,  it  is  held  that  his  abandonment  is  good.®  Where 
the  insured  did  not  abandon  for  capture  until  after  condemnation 
and  sale,  it  was  held  to  be  in  season,  the  capture  being  shown  to 
have  been  illegal,  whether  the  policy  had  expired  before  the  con- 


Pennsylvanm.— Brown    v.    Phcenix  Corn.  P.  C49,  31  L.  T.  239,  2  Asp. 

Ins.  Co.  4  Binn.   (Pa.)   445;  Bohleu  M.  C.  299. 

V.  Delaware  lus.  Co.  4  Binn.   ^Pa.)  On   riglit  under  policy  of  marine 

439.  insurance   for   losses   arising  out   of 

South  Carolina. — Mey  v.  Tunuo,  2  state  of  war  to  al)andon  to  insurer 

Bay  (S.  C.)  307.  and  recover  as  for  total  loss,  see  note 

England. — Lozano  v.  Janson,  2  El.  in  5  B.  R.  C.  38. 

&   El.   160.   28   L.   J.   Q.   B.   337,  5  ^  g^.^  §5^  2945,  2946  herein. 

Jur.    (N.    S.)    1401,   7   W.   R.    654;  »  See  §§  2969,  2996  herein. 

Bainbridge  v.  Neilson,  10  East,  329,  *  Queen  v.  Union  Ins.  Co.  2  Wash. 

1  Camp.  240,  10  R.  R.  316,  1  Eng.  (U.    S.    C.    C.)    331,   Fed.    Cas.   No. 

Kul.    Cas.   121;    Goss   v.   Withers,  2  11,505;   Lovering  v.   Mercantile  Ins. 

Burr.  683,  2  Led.  Ken.  325,  1  Eng.  Co.    12    Pick.    (29    Mass.)    248,   per- 

Rul.  Cas.  1;  Hamilton  v.  Mendes,  2  Shaw,   C.J.;    Tucker  v.   United   Ins. 

Burr.   1211,  1212,  1   W.   Bl.   276,   1  Co.  12  Mass.  288;  Amory  v.  Jones, 

Eng.    Rul.   Cas.   112;   Brotherston   t.  <i    Alass.    318;    Richardson    v.    Mairu; 

Barl)er,  5  Maule  &  S.  418,  17  H.  R.  Ins.  Co.  6  Mass.  102,  4  Am.  Dec.  92; 

378;  Paterson  v.  Ritchie,  4  Maule  &  De  Peau  v.  Russell,  1  Brev.   (S.  C.) 

S.    393,    16    R.    R.    498;    .Mclvcr    t.  441,  2  Am.  Dec.  676. 

Henderson,   4   Maule   &    S.    576,   16  *  De  Peau  t.  Russell,  1  Brev.   (S. 

R.  R.  550;  Rodocanachie  v.  Elliot,  43  C.)   441,  2  Am.  Dec.  676. 

L.  J.  Com.  P.  255,  42  L.  J.  Com.  P.  ^  ].ivingst(m    v.    Hastie,    3    Johns. 

247,  9  L,  R.  Com.  P.  518,  8  L.  R.  Cas.  (N.  Y.)  283. 
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demnation  or  not.'  So  it  is  held  that  the  assured  may  abandon 
for  a  total  loss  on  information  of  a  capture,  though  th>e  vessel  is 
afterward  released  and  arrives  at  her  port  of  destination.'  And 
although  the  property  be  condemned  and  an  appeal  be  had  by 
assured,  the  total  loss  and  the  right  of  abandonment  still  exists.^ 
The  friendly  capture  of  one  of  the  convoyed  ships  by  the  captain 
of  the  convoy  will  not  exempt  the  insurers  from  paying  as  for  a 
total  loss,  should  the  insured  abandon.^"  A  barratrous  seizure  by 
the  crew,  who  having  killed  part  of  the  oflicers  and  wounded  the 
others,  and  having  carried  away  a  part  of  the  vessel's  outfit,  and 
so  far  disabled  her  that  the  vessel  was  unable  to  continue  her 
voyage,  and  there  was  no  means  to  refit,  reofiicer,  or  reman  her, 
justifies  an  abandonment."  Proof  that  a  vessel  was  taken  posses- 
sion of  by  a  privateer  under  Spanish  colors,  and  that  she  was  carried 
into  Porto  Rico,  is  sufficient  evidence  of  a  total  loss  after  three 
years,  during  which  time  nothing  has  been  heard  of  the  vessel  or 
cargo,  and  to  enable  the  assured  to  recover  it  is  not  necessary  to 
show  a  condemnation. ^2  The  technical  total  loss  arising  from 
capture  ceases  with  the  final  decree  of  restitution,  although  that 
decree  may  not  have  been  executed  at  the  time  of  the  ofi^er  to 
abandon,  subject,  however,  to  the  exception  that  the  prosecution 
of  the  voyage  or  use  of  the  property  for  the  purposes  intended  is 
not  further  prevented.^^  But  if  the  decree  of  restitution  is  pre- 
vented from  being  executed  by  an  appeal  by  the  captors  after 
acquittal,  the  right  of  abandonment  still  exists,  for  the  peril  still 
subsists  while  the  property  is  held  by  the  captors.^*  Capture  and 
seizure,  whereby  the  voyage  is  broken  up  indefinitely  or  altogether, 
without  freight  e;u-ned  before  abandonment  licro,  or  before  action 

'Dorr  V.  Union  Ins.  Co.  8  Mass.  ^^^^jj^n  v.  CJanhicr,  1  Wash.    (U. 

494;  Dorr  t.  New  England  Ins.  Co.  S.  C.  C.)  145,  Fed.  Cas.  No.  12,100. 

11  Mass.  1.  See  Thompson  v.  Mississippi  Fire  6c 

*  Slocum    T.    United    Ins.    Co.    1  Marine  Ins.  Co.  2  La.  228,  22  Am. 

Johns.  Cas.   (N.  Y.)   151;  Bohlen  v.  Deo.  129. 

Delaware  Ins.  Co.  4  Binn.  (Pa.)  430;  ^^  Marshall  v.  Delaware  Ins.  Co.  4 

Gardere    v.    Columbian    Ins.    Co.    7  Cranch   (8  U.  S.)   202,  2  L.  ed.  590, 

Johns.   (N.  Y.)  514.     Contra,  Hallett  per  .Marshall,  C.J.,  aff'g  2  Wash.  (C. 

V.  Peyton,  1  Caines  Cas.  (N.  Y.)  28.  C.)  54,  Fed.  Cas.  No.  9,127;  Adams 

8  Dorr  V.  United  Ins.  Co.  8  Mass.  v.  Delaware  Ins.  Co.  3  Binn.   (Pa.) 

494;    Khinelander   v.    Insurance!    Co.  287. 

of  Pennsylvania.  4  Cranch  (8  U.  S.)  '*  Diitil-h  v.  Gatliff,  4  Dall.   (4  U. 

29,  2  L.  ed.  540.  S.)    440,    1    L.    ed.    923;    Bordes    v. 

W(}.)Vomeur  v.  United  StJites  Ins.  liallett,  1  Caines  (N.  Y.)  444;  Ad- 
Co.  1  (.'aines  (N.  Y.)  592.  See  Dean  ams  v.  Delaware  Ins.  Co.  3  Binn. 
V.  Dicker,  2  Stran^re,  1250.  (Pa.)    287,  293,  per  Tilghmau,  C.J. 

^*  (ireene  v.  Pacific  Mutual  Ins.  Co. 
9  Allen  (91  Maa«.)  217. 
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hruuulit  in  iMmlaiid.  (i|u'r;ilfs  as  a  I'oiislriiclivo  total  loss  oC  froi.uht.^* 
If  the  ves5ol  is  soizoil  lor  a  xiolation  of  the  revenue  laws,  and  the 
vessel  is  suhsequenlly  restored,  l)ut.  only  after  sueh  a  length  of 
time  that  repairs  to  more  than  lier  \ahie  are  nciessaiy  to  enable 
her  to  ])roseente  her  voyage  homr.  the  assiu'cd.  ha\ing  abandoned, 
is  held  entitled  to  reeover.^*^ 

§  3004.  Recapture. —  It  may  be  generally  stated  that  if  a  vessel  is 
eaptured  and  ret-ajJlured.  the  question  whether  the  loss  is  total  or 
partial  must  deiXMid  upon  the  cireumstanees  of  the  case."  Thus, 
if  a  recapture  made  with  a  view  to  salvage  produces  only  a  tem- 
porary interruption  of  the  voyage,  and  the  salvage  does  not  exceed, 
with  the  expenses,  one-half  the  value  of  the  property,  there  can 
be  no  abandonment.^^  AVhere  before  abandonment  for  capture 
the  vessel  is  illegally  rescued  by  the  master  and  retaken,  and  is 
afterward  condemned  for  the  rescue,  the  insured  is  not  entitled  to 
abandon :  but  otherwise  if  legally  rescued  and  afterward  retaken 
and  lost."  And  if  the  insured  at  the  same  time  learns  that  his 
vessel  has  been  captured,  recaptured,  and  conveyed  to  the  country 
whither  she  is  bound,  he  cannot  abandon,  and  if  in  such  case 
she  be  afterward  restored  on  salvage  and  then  sold  at  auction,  it 
is  held  the  charges  of  sale  fall  on  the  assured,  but  the  insurer  pays 
salvage  and  damages. 2°  In  another  case  a  vessel  was  captured  and 
deprived  of  all  lier  papers,  wdiich  she  never  regained,  and  was 
afterward  recaptured  and  restored  on  payment  of  salvage,  and  it 
was  held  that  the  insured  was  justified  in  breaking  up  the  voyage, 
and  that  the  ship  by  the  loss  of  her  pa]K'i,-  not  being  in  a  legal 
capacity  to  perform  her  voyage,  there  was  a  total  loss  by  capture.^ 
And  w'here  a  policy  insui-ed  all  but  French  risks-,  and  the  vessel 
was  captured  bj'  a  French  privateer  and  retaken  by  an  English 
frigate,  and  condemned,  it  was  lield  that  the  a.ssured  could  not 
abandon  six  months  after  the  eondenniation.^     A  vessel  captured, 

^^  See  Svmonds  v.  Union  Ins.  Co.  ^^  Kohinson  v.  Jones,  8  Mass.  536, 

4  Dall.   (4'U.  S.)  417,  1  L.  ed.  890,  5  Am.  Dec.  114;  Mc-Lellan  v.  Maine 

1    Wash.    (U.    S.    C.    C.)    382,    Fed.  Ins.  Co.  12  Mass.  24(5. 

Cas.  No.  12,875:  McCarthy  v.  Abel,  20]\juij.  y   Union  Ins.  Cc'l  Caines 

r>  East,  388,  1  Smith,  524,  7  R.  R.  (N.  Y.)  4!).     See  De  Peau  v.  Russell, 

71L  1  Brev.  (S.  C.)  441,  2  Am.  Dec.  676. 

^^  Magoun  v.  New  Enahind  ^Farine  See,  as  to  expenses  of  sale,  2  Phil- 
Ins.  Co.  1  Storv  (U.  S.  C.  C.)  157,  lips  on  Ins.  (3d  ed.)  220,  sec.  1465. 
Fed.  Cas.  No.  8,961.  1  Post  v.  Plio'nix  Ins.  Co.  10  Johns. 

"Marine    Ins.    Co.    v.    Tucker,    3  (N.  Y.)  7f). 

Cranch   (7  U.  S.)   357.  2  L.  ed.  406.  '^Roiret  v.  Tliurslon,  2  Johns.  Ca.s. 

18  Queen  v.  Union  Ins.  Co.  2  Wash.  (N.  Y.)  248. 
(U.    S.    C.    C.)    331,    Fed.    Cas.    No. 
11,505. 
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recaptured,  and  taken  into  port,  libeled,  and  sold  for  salvage  is  a 
eonstructive  total  los.'^.^ 

§  3005.  Vessel  and  cargo  held  as  security,  captured  and  re- 
captured, and  expensive  and  doubtful  litigation  necessary  to  recover 
her. — In  ciL<e  of  capture  and  recapture  of  a  vessel  and  cargo  insured 
by  one  to  whom  it  has  been  delivered  to  hold  as  security,  on 
account  of  the  original  owners,  until  assured  is  indemnified  and  re- 
leased from  his  bond,  the  ship  to  abide  the  issue  of  an  appeal  by 
captors  from  a  decree  of  restitution  under  a  prior  capture,  and  the 
vessel  is  decreed  to  be  restored  to  the  original  owners  on  payment 
to  the  recaptors  of  the  proportionate  amount  of  the  salvage  and 
costs,  the  loss  of  the  possession  and  the  necessity  of  pursuing  the 
property  through  an  expensive,  troublesome,  and  do^ibtful  litiga- 
tion entitled  assured  to  abandon  and  recover  the  amount  insured, 
and  the  abandonees  acquire  all  assured's  rights  and  remedies 
against  tlie  original  owners.* 

§  3006.  Abandonment:  jettison:  contribution  need  not  be  first 
demanded. — Where  there  is  a  general  average  loss  previous  to  a 
total  loss  the  right  to  claim  contribution  for  jettison  of  a  part  in- 
sured may  be  transferred  to  the  abandonee,  and  a  recovery  l>e  had 
as  for  a  total  loss.^  It  is  held  that  if  goods  are  lost  by  jettison  the 
owner  cannot  abandon  to  the  insurer  and. turn  over  to  him  his 
claim  against  the  other  freighters  for  contribution,  but  he  must. 
in  the  tir.^t  place,  api)ly  to  the  freighters  himself.^  This  ca.se,  how- 
ever, is  not  in  accord  with  the  weight  of  authority.  It  is  true  that 
assured  is  obligated  to  reduce  the  ultimate  loss  as  much  as  possible, 
and  that  in  all  cases  until  abandonment  the  goods  saved  belong  to 
assured.'    But  although  assured  may  or  may  not  elect  to  abandon, 

3  Williams    v.    Suffolk    Ins.    Co.    3  before  he  can  oblige  tlie  insurers  to 

Sum.    (U.  S.  C.   C.)    510,  Fed.  Gas.  pay  their  contingent.     The  merchant, 

No.  17,7.'{n,  per  Story.  J.     .  part  of  whose  goods  have  been  thrown 

*  Russell  V.  Union  Ins.  Co.  4  Dall.  overboard  for  the  owner's  safely,  is 

(4  U.  S.)  421,  1  L.  ed.  892.  to  claim  their  value  from  those  jht- 

5  Walker  v.  United  States  Ins.  Co.  sons   whose  goods  have  been   saved, 

11  Serg.  &  R.  (Pa.)  61,  14  Am.  Dec.  with  a  reserved  right  to  demand  of 

610.  bis    insurers    the   contingent    of   real 

^  Lapsley  v.  Pleasants,  4  Riiin.  and  actual  lo.ss  remaining  t(»  his  own 
(Pa.)  502.  "If  all  the  goods  had  lot:"  Emerigon  on  Lis.  (Areredith's 
been  thrown  overboard,  tlie  assured  ed.  1850)  c.  xii.  sec.  44,  p.  509. 
would  be  entitled  to  abandon  to  the  See  also  2  Marshall  on  Ins.  (3d  ed.) 
insurers,  who  would  then  be  bound  547;  2  Arnould  on  Maiine  Ins.  (Per- 
to  pay  the  sum  insured,  saving  to  kins'  eil.  1850)  "HoO,  !>54,  sec.  .353. 
them  the  right  of  action  against  those  ''  "Things  cast  into  the  sea  for  the 
persons  liat)le  to  conlril)Ute.  Hut  <'oninion  safety  do  not  cease  to  be- 
when  (me  is  not  thus  entitled  to  aban-  long  to  their  fonnci-  owners,  to  wh<mi 
don.  he  must  necessarily  wait  until  they  must  be  restored  if  recovered, 
the  adjuslment  of  average  is  made  saving  the  expenses  of  salvage.  Res 
.Joyce  Ins.  Vol.  V.— 324.         5160 
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nevertheless  if  a  tola!  loss  arises  to  a^^snrcd  by  a  peril  williin  the 
polifv.  ami  a  jctli.-on,  to  avert  a  peril,  Calls  wKliin  Ihe  oi)eration 
of  that  peril,  so  far  as  a  claim  for  a  loss  is  concerned  it  cannot 
l>e  fairly  conceived  that  assured  is  obligated  to  defer  his  abandon- 
ment and  his  consequent  right  to  indemnity  until  such  time  as  ho 
has  reduced  his  claim  against  Ihe  underwriter  as  far  as  possible  by 
contribution  or  demand  therefor.  The  contract  is  one  of  indem- 
nity under  the  policy  ai'ising,  so  far  as  the  right  to  abandon  is 
concerned,  at  the  moment  when  the  loss  first  becomes  so  far  total 
as  to  justify  an  abandonment,  and  assured's  rights  under  the  in- 
surance contract  ought  not  to  be  suspended  in  order  to  compel 
assured,  without  his  election,  to  first  apply  for  contribution  himself 
before  turning  over  his  claim  to  the  underwriters,  nor  does  the 
law  by  the  weight  of  authority  require  that  such  demand  of  pay- 
ment of  the  contributors  be  first  made,  but  assured  may!  resort  at 
once  to  the  underwriters.  But  the  owner  may  elect  to  pursue  his , 
other  remedy  of  contribution  where  the  vessel  arrives  safely  in 
port,  but  he  cannot  retain  the  proceeds  of  both.  It  also  follows, 
in  accordance  with  the  principles  governing  an  abandonment,  that 
if  assured  chooses  to  look  to  assurer  for  his  whole  loss,  such  election 
must  be  seasonably  exercised  while  the  right  to  enforce  contribution 
fcxists  and  while  the  lien  on  the  interests  liable  therefor  continues, 
and  before  there  h^is  been  any  waiver  of  the  exercise  of  the  right 
to  contribution  by  assured.^ 

§  3007.  Stranding:   submersion. — The  stranding  or  submersion 
of  a  vessel  does  not  of  itvself  furnish  a  sufficient  cause  for  abandon- 

jacta   domini   rnanet,   nee   tit   adpre-  Eng.  Rul.  Cas.  431;  Watson  v.  Ma- 

iiendentis;  quia  pro  derelicto  noii  ha-  rine  Ins.  Co.  7  Johns.  (N.  Y.)  57. 
betur:"  Emerigou  on  Ins.  (Meredith's        See    2    Arnould    on    Marine    Ins. 

ed.  1850)  c.  XII.  sec.  40,  p.  473.  (Maclachlan's     ed.     1887)      916;     2 

^Louisiana. — Hanse    v.    New    Or-  Parsons  on  Marine  Ins.    (ed.  1868) 

leans  Fire  &  Marine  Ins.  Co.  5  La.  289  et  seq.,  notes;  2  Phillips  on  Ins. 

379,  10  La.  0.  S.  1.  (3d   ed.)    122,   123,   328,  sees.   1348, 

Massachusetts. — Greely  v.  Tremont  1351, 1617.    "Where  a  person  insured 

Ins.  Co.  9  Cush.  (60  Mass.)  415,  419,  by   a   contract  of   marine   insurance 

per  Shaw,  C.J.;  Forbes  v.  Manufac-  has  a  demand  against  others  for  con- 

turers'  Ins.  Co.  1  Gray   (67  Mass.)  tribution,    he   may   claim   the   whole 

371,  .374.  loss    from    the    insurer,   subrogating 

Nerv  York. — ]\Iaggrath  v.  Church,  1  him  to  his  own  right  to  contribution. 

Caines  (N.  Y.)  196,  2  Am.  Dec.  173;  But  no  such  claim  can  be  made  upon 

Jumel  V.  Marine  Ins.   Co.  7  Johns,  the  insurer  after  the  separations  of 

(N.  Y.)   412,  5  Am.  Dec.  283.  the   interests   liable   to   contribution. 

South  Carolina. — Faulkner  v.  Au-  nor    when    the    insured,    having    the 

gusta    Ins.    Co.    2    McMull.    (S.    C.)  right  and  opportunity  of  enforcing, 

•]58.  has  neglected  or  waived  the  exercise 

EiKihtud. — Dickenson  v.  Jardine.  L.  of  that  right:"  Deering's  Annot.  Civ. 

K   3  Com.  P.  639,  37  L.  J.  C.  P.  321,  Code  Cal.  sec.  2745. 
18  L.   T.  717,  16  W.   B.  1169,  14 
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ment.  Thus,  in  case  of  stranding,  the  master  and  crew  are  bound 
to  use  their  best  exertions  to  float  the  ship,  since  by  such  exertions 
or  by  extraneous  assistance  or  accident  the  vessel  may  be  floated 
without  tliere  being  any  material  injury,  and  enabled  to  pursue 
her  voyase  within  such  reasonable  time  that  the  purposes  of  the 
voyage  or  adventure  are  not  defeated.  But  the  attending  circum- 
stances may,  however,  be  such — and  in  this  connection  locality  is 
of  great  importance— that  an  abandonment  will  be  justified:  as 
where  the  ship  is  for  all  purposes  of  the  voyage  so  hopelessly  con- 
ditioned or  injured,  or  her  situation  so  desperate,  that  she  cannot 
be  available  to  prosecute  the  adventure  within  such  reasonable 
time,  or  at  such  great  expense  for  repairs,  or  to  deliver  her  from  her 
peril,  but  that  the  voyage  will  be  defeated,  and  the  vessel  ma}-  he 
stranded  at  such  a  place  as  that  neither  workman  nor  materials 
may  be  had,  or  that  the  chance  of  getting  the  vessel  afloat  is  very 
remote,  or  she  may  not  be  able  to  be  floated  in  season  to  prosecute 
her  voyage,  or  the  vessel  may  after  stranding  be  deemed  a  wreck,^ 
Thus,  it  is  held  that  to  warrant  the  abandonment  of  a  stranded 
vessel  as  a  total  loss,  it  must  a]ipear  to  the  satisfaction  of  the  jury 
that  the  delivery  of  the  vessel  from  the  peril  was,  upon  reasonable 
grounds,  judged  to  be  impracticable,  or  not  to  be  effected  unless 
at  an  expense  that  would  absorb  all  her  value,^°  or  exceed  half  her 
value.*^  So  where  a  ship  is  stranded  and  cannot  be  got  oti'  in 
season  to  pursue  her  voyage,  which  she  otherwise  would,  or  when 
it  is  doubtful  whether  she  can  be  got  off,  and  the  insurer  on  notice 
will  not  engage  to  ]iay  the  expense  of  the  attempt  and  repair  the 
vessel  if  it  is  successful,  the  insured  may  abandon.*^  In  another 
case  a  policy  was  made  on  freight  from  New  York  to  Barcelona. 

^United  States. — Howland  v.  Ma-  4  Am.  Dee.  1()3.  per  Parsons,  C.J. ; 

rine  Ins.  Co.  2  Cranch  (U.  S.  C.  C.)  Lincoln  v.  Hope  Ins.  Co.  8  Gray  (74 

474,  Fed.   Cas.  No.  6,798;  Peele  v.  Mass.)  22. 

Merchants'  Ins.  Co.  3  Mason   (U.  S.  New    York. — Allen    v.    Mercantile 

C.  C.)  27,  Fed.  Cas.  No.  10,905.  Ins.  Co.  46  Barb.  (N.  Y.)  642;  Fon- 

Connecticut. — Cliurch     v.     Marine  taine  v.  Phtrnix  Ins.   Co.  11   Johns. 

Ins.  Co.  1  Mason  (U.  S.  C.  C.)  341,  (N.  Y.)  293;  Patrick  v.  Commercial 

Fed.  Cas.  No.  2,711;  KinfTV.  Middle-  Ins.    Co.   11   Johns.    (N.   Y.)    9,   14, 

town  Ins.  Co.  1  Conn.  184;  King  v.  i)er    Kent,    C.J.;    CJriswold    v.    Noav 

Hartford  Ins.  Co.  1  Conn.  422.  York  Ins.  Co.  :{  Johns.  (N.  Y.)  323. 

Maryland. — Bo.slev   v.    Chesajx^ake  3  Am.   Dec.  490.     See  Kmerigon  on 

Ins.  Co.  3  Cill  &  J.   (Md.)   450,  22  Ins.    (Meredith's   ed.    1850)    c.   XM. 

Am.  Dee.  3.37.  sec  13,  p.  326. 

Massachusetlfi. — Reynolds  v.  Ocean  ^^  Copclin   v.    I'lui'tiix   Ins.   Co.   46 

Ins,  Co.  22  Pick.  (39'A[ass.)  191,  33  Mn.  211,  2  Am.  Dec  .504. 

Am.    Dec.    727;     Sewall     v.    United  ^' As  lo  fiflv  per  cent  rule,  see  § 

Stales  Ins.  Co.  11  Pick.   (28  Mass.)  3008  herein. 

90,  per  Shaw,  C.J. ;  Wood  V.  Lincoln  ^^  Wood    v.    LiiicolM    &   Kcnncheck 

&  Kennebeck  Ins.  Co.  6  Mass.  479.  Ins.  Co.  6  Mass.  479,  4  Am.  Dec.  163. 
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Tho  vessel  wliilo  inotccdinii,  out  of  tlic  liarUor  on  the  voyage  in- 
sured was  strandcHl,  and  (lie  carno.  consisliuii,  of  Hour,  was  so  dam- 
aged iliat  it  would  not  bo  wuitli  the  friMulit  to  carry  it  to  its 
destination.  Information  was  given  to  llic  insurers  at  the  time  of 
the  acH'itlent,  and  two  days  afl('r\var<l  the  insured  abandoned  as 
for  a  total  loss.  The  vessel  was  repaired  in  seventeen  days,  enabling 
her  to  pro.secute  the  voyage  at  an  expense  of  one  hundred  and  lifty 
dollars.  The  cargo,  which  was  insured  by  others,  had  also  been 
abandoned  and  accepted  by  the  insurers,  and  sold  at  auction  at 
a  loss  of  about  twenty-seven  per  cent.  It  was  held  that  the  insured 
on  the  freight  had  no  right  to  abandon,  but  should  have  offered  to 
the  owners  of  the  cargo  to  carrj'  it  to  its  place  of  destination,  so 
as  to  entitle  them  to  the  freight. ^^  The  fact  that  the  vessel  is 
ultimately  floated  after  the  abandonment,  or  that  the  actual  ex- 
penditure is  nuu'h  less  than  a.ssured  has  calculated,  does  not  destroy 
the  validity  of  the  abandonment  where  at  the  time  of  the  aban- 
donment the  imminency  of  the  peril  or  the  character  of  the 
stranding  is  of  such  a  character  as  to  render  it  in  good  judgment 
hoi>eless  to  float  the  vessel,  or  if  the  circumstances  are  such  that  in 
[ill  human  i)robability  the  exi>enditures  necessary  to  deliver  the 
shi[)  from  iier  peril  are,  so  far  as  reasonable  calculations  can  be 
jnade,  in  excess  of  half  the  ship's  value,  for  subsequent  events  can- 
not in  this  country  change  the  character  of  the  loss  at  the  time  of 
the  abandonment.^*  In  case  of  the  unnavigaljilily  of  a  vessel  the 
obligation  of  the  master  to  repair  and  his  right  to  sell  the  vessel 
may  affect  the  Cjuestion  of  the  right  of  assured  to  claim  a  total  loss 
on  freight  with  or  without  notice  of  abandonment.^^  There  is  an 
actual  total  loss  by  submersion  where  all  hope  of  restoration  is 
irretrievably  gone.^^ 

^^  Griswold  V.  New  York  Ins.  Co.  New    York. — Fontaine    v.    Phoenix 

3  Johns.    (N.  Y.)    321,  3  Am.   Dec.  Ins.   Co.  11  Johns.    (N.  Y.)   293;  3 

490.  Kent's  Commentaries,  321. 

^*  United    States. — Rhinelander    v.  ^^  Callender   v.    Insurance    Co.    of 

Pennsylvania  Ins.   Co.  4  Cranch    (8  North  America,  5  Binn.   (Pa.)   525; 

U.  S.)  29,  2  L.  ed.  540,  per  Marshall,  Robertson    v.    Carruthers,    2    Stark. 

C.J.;  Mai^hall  v.  Delaware  Ins.  Co.  4  571,  20  R.  R.  733,  per  Lord  Tenter- 

Cranch  (8  U.  S.)  202,  2  L.  ed.  596;  don;  Mount  v.  Harrison.  4  Ring.  388, 

Orient  Mutuallns.  Co.  V.  Adams,  123  1  Moore  &  P.  14,  6  L.  J.    (0.   S.) 

U.  S.  67,  31  L.  ed.  63,  8  Sup.   Ct.  C.  P.  6,  20  R.  R.  580;  Idle  v.  Royal 

68,  per  Harlan,  J.;  Howland  v.  Ma-  Exch.    Assur.    Co.    8    Taunt.    755,    3 

rine  Ins.  Co.  2  Cranch  (U.  S.  C.  C.)  Moore.  115,  3  Br.  &  B.  151,  21  R. 

474.  R.    538;     Gordon    v.    Massachusetts 

Al<ihama. — Fulton      Ins.      Co.     v.  Fire  &  Marine  Ins.  Co.  2  Pick,    (19 

Goodman,  32  Ala.  108.  Mass.)  249. 

Connecticut. — King     v,     Hartford  ^^  Sewall  v.  TTnited  States  Ins.  Co. 

Ins.  Co.  1  Conn.  422;  King  v.  Mid-  11    Pick.    (28    Mass.)    90;    Roux    v. 

dletown  Ins.  Co.  1  Conn.  184.  Salavdor,  3  Ring-.  N.  C.  287,  1  Eng. 
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§  3008.  Fifty  per  cent  rule:  repairs. — It  is  a  general  rule  in  this 
country  that  assured  may  abandon  where  the  injury  which  the 
vessel  sustains  or  the  expense  of  repairing  will  exceed  half,  her 
value.  But  the  underwriters  may  agree  at  all  events  to  pay  for 
the  repairs,  though  the  loss  should  exceed  half  the  value,  or  their 
liability  in  case  only  of  a  partial  loss."  This  rule  is  important, 
in  that  it  is  a  distinct  and  clear  departure  from  the  English  rule.^® 
This  question  will,  however,  be  given  a  full  consideration  else- 
where.^^ 

§  3009.  Extreme  and  imminent  danger  of  destruction. — If  the 
vessel  by  a  peril  insured  against  is  actually  placed  in  such  a  situa- 
tion that  she  is  in  extreme  and  imminent  danger  of  destruction  or 
of  perishing,  notwithstanding  the  efforts  of  the  master  and  crew, 
it  is  a  good  cause  for  abandonment.^"  So  if  a  vessel  is  cast  up(in  a 
ledge  of  rocks,  and  her  situation  is  so  desperate  that  there  is  ininii- 
nent  danger  of  her  destruction  in  a  few  hours,  an  abandonment 
is  justified.^  But  the  fact  of  imminent  danger  does  not  justify  an 
abandonment  if  the  vessel  arrives  at  a  place  where  she  can  be  re- 
paired at  less  than  half  her  value.'^  In  case  of  stranding  and  un- 
navigability  the  imminent  danger  of  destruction  of  the  vessel 
may  involve  the  question  of  the  obligation  of  the  master  to  repair 


Rul.  Cas.  46;  Peele  v.  Suffolk  Ins. 
Co.  7  Pick.  (24  Mass.)  254,  257,  19 
Am.  Dec.  286. 

"  United  States.— Orient  Mutual 
Ins.  Co.  V.  Adams,  123  U.  S.  67,  31 
L.  ed.  63,  8  Sup.  Ct.  68;  Bradlie  v. 
Maryland  Ins.  Co.  12  Pet.  (37  U. 
S.)  378,  9  L.  ed.  1123;  Patapsco  Ins. 
Co.  V.  Southgate,  5  Pet.  (30  U.  S.) 
604,  8  L.  ed.  243;  Hart  v.  Delaware 
Ins.  Co.  2  Wash.  (U.  S.  C.  C.)  346, 
Fed.  Cas.  No.  6,150;  Robinson  v. 
Commonwealth  Ins.  Co.  3  Sura.  (U. 
S.  C.  C.)  220,  Fed.  Cas.  No.  11,949. 

Massachusetts. — Wood  v.  Lincoln 
&  Kennebeck  Ins.  Co.  6  Mass.  479, 
482,  4  Am.  Dec.  163;  Dcblois  v. 
Ocean  Ins.  Co.  16  Pick.  (33  Ma.ss.) 
303,  28  Am.  Dec.  245 ;  Goold  v.  Shaw, 
1  Johns.  Cas.  (N.  Y.)  293;  Dickey 
V.  American  Ins.  Co.  3  Wend.  (N. 
Y.)  658,  20  Am.  Dec.  763,  s.  c.  4 
Cow.  (N.  Y.)  222. 

New  York. — Aliliot  v.  I^)iowii<',  1 
Caines  (N.  Y.)  292,  2  Am.  Dec.  187. 
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Pennsi/lvania. — Peters  v.  PhaMiix 
Ins.  Co.  3  Serg.  &  R.  (Pa.)  25. 

South  Carolina. — Budd  v.  Union 
Ins.  Co.  4  McCord  (S.  C.)  1;  Cobon 
V.  Charleston  Fire  &  Marine  Ins.  Co. 
Dud.  Law  (S.  C.)  147,  31  Am.  De.-. 
549. 

18  Robertson  v.  Clarke,  8  Moore, 
622,  1  Bing.  445,  2  L.  J.  (O.  S.l 
C.  P.  71,  25  R.  R.  676;  Robertson 
V.  Carruthers,  2  Stark.  571,  20  R.  R. 
738;  Read  v.  Bonham,  3  Brod.  &  B. 
147,  6  iMoorc,  397,  23  R.  R.  587. 

1^  See  chapter  herein  on  "Rcpaiis." 
sale,  etc. 

^°  King  V.  Middletown  Lis.  Co.  1 
Conn.  184.  See  Poeie  v.  Merchants' 
Ins.  Cor  3  Mascm  (U.  S.  C.  C.)  27, 
Fed.  Cas.  No.  10,905,  3  Kent's  Com- 
mentaries, 321. 

1  i'ccie  V.  Suffolk  Lis.  Co.  7  Pick. 
(24  Miuss.)  2.04,  19  Am.  Dec.  28(i, 
per  Parker,  C.  J. 

2  Hall  V.  i^runklin  Ins.  Co.  9  Pick. 
(26  Mass.)  466. 


§§  3010,  3011  JOYCE  ON  INSURANCE 

:iiui  his  rijvht  lo  sell,  and  so  allV'ct  tlio  quest i.)n  of  the  rioht  to 
claim  a  total  loss  of  froiohi  eitluM-  with  or  without  ahaudoiinient.' 

§  3010.  Fraudulent  and  designed  exposure  to  peril  distinguished 
from  mere  negligence  of  master  and  mariners. — If  a  vessel  is  so  eoii- 
"lilionod  and  situated  that  an  ahandouniont  made  is  a]>|>ai'ently 
uistilied  by  reason  of  a  peril  insured  against,  it  may  he  important  to 
consider,  in  determining  whether  a  recovery  should  be  defeated, 
to  what  extent  the  loss  was  occasioned  by  the  fraudulent  or  de- 
signed exposure  of  the  vessel  to  the  peril,  as  distinguished  from  the 
mere  negligent  acts  of  omission  or  commission  of  the  master  or 
iii;u-iners,  without  fraud  or  design,  operating  as  a  remote  cause  of 
the  loss.* 

§  3011.  Vessel  deserted  by  mariners  because  of  inability  to  ex- 
tricate her  from  peril,  or  in  case  of  mutiny  or  to  save  their  lives, 
etc. — An  abandonment  of  a  vessel  may  be  justified  in  cases  where 
-he  is  abandoned  or  deserted  by  the  master  or  marinerr^,  or  by  the 
crew  at  sea,  or  on  a  voyage,  and  left  in  such  a  situatioi;  that  she  is 
unable  to  be  regained,  or  if  regained  to  be  manned,  equipped,  or 
repaired,  and  is  disabled  for  all  the  purposes  of  the  voyage,  and 
is  out  of  the  present  possession  and  control  of  the  owners,  or  where 
-he  is  so  conditioned  or  situated  that  the  time  when  the  voyage 
may  be  resumed  is  uncertain  or  unreasonably  distant,  or  where 
the  risk  of  delay  and  expense  is  dispro}>ortionate  to  the  benefits 
expected  from  the  adventure  or  to  the  value  of  the  vessel,  and  this 
is  so  even  though  the  vessel  be  thereafter  rescued  by  others  and 
lirought  into  port,  provided  the  abandonment  w'as  justified  when 
made.^  This  is  illustrated  by  a  case  where  the  insured  vessel  being 
jammed  fast  in  the  ice  in  the  Arctic  Ocean,  with  no  open  water  in 
sight,  and  drifting  northward  with  the  current,  her  officers  and 
crew,  finding  it  impossible  to  extricate  her,  left  her  and  took  to  the 
lioats,  and  succeeded  after  three  days  in  reaching  a  whaling  fleet, 
lifty  miles  south.  Ten  days  afterward,  by  a  change  of  wind  and 
current,  the  ice  loosened,  and  the  vessel  was  brought  out  by  the 

^  Mount  V.  Ilanison,  4  Bing,  388,  Me.  116;  Snow  v.  Union  Ins.  Co.  119 

I  .Aloore  &  P.  14  L.  J.  (0.  S.)  C.  P.  Mass.  592,  20  Am.  Kep.  349;  Greene 

(i,  29  R.  R.  580;  Idle  v.  Royal  Exch.  v.   Pacific   Mutual   Ins.   Co.   9   Allen 

Assur.  Co.  3  Bred.  &  B.  151,  3  Moore,  (91  Mass.)   217;  Browu  v.  Smith,  1 

115,  8  Taunt.  755,  21  R.  R.  .538.     See  Dow.  P.  C.  349,  14  R.  R.  78;  Holds- 

Orrok  v.  Commonwealth  Ins.  Co.  21  worth  v.  Wise,  7  Bam.  &  C.  794,  1 

Pick.    (38  Mass.)   456,  32  Am.  Dec.  Man.  &  R.  673,  6  L.  J.   (0.  S.)   K. 

271.  B.  134,  31  R.  R.  299;  Perry  v.  Aber- 

*  Orient  Mutual  Ins.  Co.  v.  Ad-  deen,  9  Barn.  &  C.  411,  4  Man.  &  R. 
ams,  123  U.  S.  67,  31  L.  ed.  63,  8  343  (case  of  "waiTanted  tree  from 
Sup.  Ct.  68.  average    unless    general"    and    abau- 

*  Thomas  v.  Rockland  Ins.  Co.    I'l  'lunuient  of  cargo). 
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master  and  crew  of  another  vessel  and  held  by  them  for  salvage, 
but  the  master  of  the  insured  vessel,  whose  crew  had  become 
scattered  in  other  vessels,  and  some  of  whom  had  started  home- 
v.'ard,  wa;5  unable  to  obtain  a  sufficient  crew  to  regain  possession 
of  the  vesr^el,  so  as  to  pui'sue  the  voyage  in  which  she  was  em- 
ployed and  for  which  she  was  insured,  and  she  was  brought  by  the 
salvors  to  San  Francisco,  and  before  her  arrival  at  that  port  aban- 
doned by  her  owners  to  the  underwriters;  it  was  held  a  constructive 
total  loss,  and  that  the  abandonment  was  good.^  So  where  a  vessel 
was  barratrously  seized  by  the  crew,  who  killed  part  of  the  officers, 
and  she  was  so  far  disabled  by  the  mutineers  that  after  her  restora- 
tion it  was  imable  to  reman  or  reofficer  her  so  as  to  continue  the 
voyage,  an  abandonment  was  held  justifiable.'  And  where  a  .ship 
was  abandoned  at  sea  by  the  master  and  crew,  but  was  saved, 
l)rought  into  port,  and  libeled  for  salvage,  the  right  to  make 
abandonment  was  not  denied,  but  only  a  recovery  as  for  a  partial 
loss  was  permitted,  because  no  abandonment  was  made.'  So  again 
in  another  case  the  crew,  acting  in  good  faith,  deserted  a  vessel  at 
'^a,  which  had  become  so  leaky  that  they  feared  for  their  lives 
sliould  they  remain  by  her,  and  an  abandonment  was  held  valid, 
idthough  she  was  subsequently  saved,  brought  into  port,  repaired 
luid  scut  home,  the  salvage  and  repairs  exceeding  her  value.' 

§  3012.  Place  of  peril  may  enhance  probability  of  total  loss. — The 
vessel  may  .sustain  .-ueh  an  injury  by  a  peril  insured  against  that 
the  ship  is  unable  to  proceed  further  at  sea  and  be  forced  into  a 
port  of  necessity,  or  be  driven  upon  a  distant  coast  or  island  where 
no  repairs  can  be  made  nor  workmen  nor  materials  had,  or  if 
procurable  at  all,  then  from  such  a  distance  and  at  such  an  un- 
reasonable delay  or  expense  as  not  to  be  warranted  by  the  value 
of  the  property  when  saved,  or  in  case  of  cargo  no  other  ship  may 
be  able  to  be  then  obtained  for  forwarding  the  goods,  or  the  ship 
may  be  upon  a  near-by  dangerous  shore  or  rocks,  in  such  extreme 

'  Snow  V.  Union  Ins.  Co.  119  Mass.  the  vessel  was  a  total  loss  to  assured 

.=592,  20  Am.  Rep.  349.  altliouprh  broufxht  into  port.     But  in 

'Greene  v.  Paeifie  Ins.  Co.  9  Al-  Falkiier    v.    Hitc-hic,    2    .Maule   &    S. 

len   (91  Mass.)   217.  290,  15   R.   R.  253,  where  the  crew 

■  Thomas  v.  Rockland  Ins.  Co.  45  seized  the  ship  and  can-ied  her  away. 

>[(..  110.  and  afterward  abandoned  her  when 

8  Holdsworth  v.  Wise,  7  Bam.  &  she  was  pifked  up  ar)d  taken  home 
C.  794,  ]  Man.  &  R.  673,  6  L.  J.  hut  rcparal)le,  and  a  distinftion  was 
(0.  S.)  K.  B.  134,  31  R.  R.  299.  made  between  a  loss  of  the  voyage 
It  is  important  to  note  here  the  dis-  and  a  eon.struelive  total  loss,  it  be- 
tinefion  api)earing  under  §§  2945,  ing  held  merely  the  former,  but  tliis 
2940  luTcin.  Thus,  in  this  case  the  rested  upon  the  fact  that  the  ultimate 
assured  had  no  knowledge  of  the  slate  of  far-ts  did  not  show  a  con- 
ship's  safety  when  he  abandoned,  but  struct ive  total  loss. 
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hazard,  divpito  tlio  clloi'ts  cil"  tlu'  niavnirrs,  as  lo  justify  tlie  belief 
of  an  innuinent  total  loss,  or  the  locality  of  the  straiuliii<»;  may 
be  such  that  no  assistance  can  be  had  to  iloat  the  vessel,  and  her 
peril  is  extreme:  in  all  of  which  cases  the  place  of  peril  so  far 
enhances  the  |)robaliility  of  a  total  loss  as  to  constitute  an  impor- 
tant factor  in  holdinij;  an  abandonment  justiliablc.^"  So  where  on 
a  voyage  between  New  York  and  Curac^oa  the  vessel  lost  her  mast, 
and  at  Curagoa  liad  to  be  abandoned  for  want  of  materials  to  repair 
her,  it  was  held  that  she  received  her  death  wound  on  the  voyage, 
and  the  insured  was  entitled  to  recover  for  total  loss.^^  So  the 
place  of  peril  may  all'ect  the  ({uestion  of  the  obligation  of  the 
master  to  procure  another  vessel  to  transship  the  cargo;  as  where 
the  master  would  have  been  obliged  to  travel  sixteen  miles  to  pro- 
cure a  ship,  he  was  held  under  no  obligation  to  make  the  attempt." 
And  although  neither  the  goods  may  be  sea-damaged  nor  memo- 
randum articles,  yet  the  locality  may  alVcct  the  right  of  the  master 
to  sell,  reference  being  had  to  the  dangerous  locality  of  the  strand- 
ing or  the  distance  of  the  owners  or  insurers  from  the  scene,  the 
means  afforded  for  transniitting  intelligence  of  the  disaster  before 
the  ship  might  probably  be  lost,  and  the  increasing  hazard  day 
by  day  to  the  ship  from  her  situation. ^^ 

§  3013.  Arrival  of  ship:  continuation  of  risk:  completion  of  voy- 
age: ship  on  arrival  not  w^orth  repairing  or  repairs  exceeding  fifty 
per  cent:  freight. — There  nuist,  as  a  general  rule,  have  been  a  total 
loss  during  continuance  of  the  risk  or  at  some  period  of  the  voy- 
age to  entitle  assured  to  al)andon.  It  is  said  ^*  "nothing  can  be 
better  established  than  that  the  owner  can  only  abandon  in  the 
case  of  a  total  loss  happening  at  some  period  or  other  of  the  voy- 

1"  ConnecticHt. — King  v.  Middleton  12  R.  R.  7G1,  reported  in  2  Marshall 

Ins.  Co.  1  Conn.  184.  on   Ins.    (ed.   1810)    586. 

:Ma)fs(uhusetts. — Wood    v.    Lincoln  ^^  Stagg  v.  United  Ins.  Co.  3  Johns. 

Kennebeck  Ins.   Co.  6  Mass.  479,  4  Cas.    (N.  Y.)   34. 

Am.  Dec.  463,  per  Parsons,  C.J.  "  Saltus    v.    Ocean    Ins.    Co.    12 

Nexo  Tort.— Patrick  v.  Commercial  Johns.  (N.  Y.)  107,  7  Am.  Dec.  290, 

Ins.  Co.  11  Johns.  (N.  Y.)  9;  Abbot  per  Yeates,  J. 

V.  Sebor,  3  Johns.  Cas.  (N.  Y.")  39,  ^^  xhe  Brig  Sarah  Ann,  13  Pet. 
2  Am.  Dec.  139;  Stagg  v.  United  Ins.  (38  U.  S.)  387,  10  L.  ed.  213;  Tread- 
Co.  3  Johns.   (N.  Y.)  34.  Avell  v.  Union   Ins.   Co.  6   Cow.    (N. 

Pennsylvania. — Ralston    v.    Union  Y.)  270;  Hunt  v.  Royal  Exch.  Assur. 

Ins.    Co.    4    Binn.    (Pa.)    386.      But  Co.  5  Maule  &  S.  55,  57,  17  R.  R. 

see    King    v.    Hartford    Ins.    Co.    1  264,  per  Bailey,  J.     But  see  Bryant 

Conn.   422:   Knight   v.   Faith,  19  L.  v.    Commonwealth   Ins.    Co.   6   Pick. 

J.  Q.  B.  509,  15  Q.  B.  649,  34  Jur.  (23  Mass.)  131. 

1114,  81  R.R.  725;   Bell  v.  Nixon,  i*  2   Marshall   on   Ins.    (ed.   1810) 

Holt  N.  P.  425;  Manning  v.  Newn-  583. 
liam,   3   Doug.    130,   2    Camp.    624n, 

5176 


ABANDONMENT  AND  TOTAL  LOSS        §  3013 

age."  ^*  In  an  English  case  there  was  a  policy  on  ship  and  freight, 
tuad  the  vessel  sustained  injuries  during  the  fii-st  and  last  parts  of 
her  voyage.  She  arrived,  however,  at  her  port  of  destination,  and 
the  insured  on  ship  abandoned  it  in  port  as  not  worth  repairing, 
by  reason  of  the  damage  sustained  on  the  voyage,  and  claimed  a 
total  loss.  The  abandonment  was  accepted,  a  total  loss  paid,  and 
the  freight  earned  was  paid  to  said  insurers,  but  it  was  held  in  an 
action  to  recover  from  the  insurers  of  freight  that  they  were  not 
liable,  for  the  condition  in  the  freight  policy  that  freight  should 
be  earned  had  been  fulfilled,  and  it  was  declared  that  no  previous 
case  existed  where  the  owners  had  been  permitted,  after  she  had 
actually  performed  her  voyage  and  arrived  in  port,  to  treat  an 
injury  sustained  on  the  voyage  as  a  total  loss  and  abandon, ^^ 
In  a  New  York  case  a  recaptured  ship  was  broughti  into  her  port 
of  destination.  There  were  salvage  charges  amounting  to  one- 
third  her  value,  which  were  paid  by  money  raised  on  bottomry 
by  the  master,  who  purchased  her  upon  a  sale  made  for  the  benefit 
of  all  concerned;  she  was  surrendered  by  the  salvors  before  aban- 
donment was  made,  and  it  was  held  that  after  her  arrival  there 
could  be  no  abandonment  or  recovery  in  excess  of  expenses  and 
salvage,  and  it  was  dedared  that  there  was  no  case  known  to  the 
court  "in  which  a.-^sured  can  al)andon  after  the  voyage  is  completed 
and  he  is  informed  that  it  is  so."  "  So  where  a  vessel  had  arrived 
safe  after  her  voyage,  and  before  the  offer  to  abandon  it  was  inti- 
mated that  there  could  be  no  abandonment  of  the  vessel."  In  an- 
other ca.se  the  owner  of  a  ship  was  the  owner  of  freight  and  cargo, 
and  the  expense  of  repairs  to  the  ship,  by  reason  of  general  average 
contribution,  was  reduced  below  fifty  per  cent  of  the  ship's  value, 
and  it  was  held  that  if  the  vessel  reaches  a  port  where  the  owners 
reside,  it  being  her  port  of  destination,  and  is  there  in  a  repairable 

"In  this  case  the  .ship  arrived  at  328,  81  R.  R.  91;  Scottish  Marine 
her  port  of  destination,  l)ut  it  was  Ins.  Co.  v.  Turner,  4  H.  L.  Cas.  312, 
claimed  that  slic  liad  sustained  sudi  Maf'f|.  H.  L.  Cas.  334,  17  .lur.  (i31, 
injuries  on  her  voyajje  as  not  to  l)e  1  W.  R.  r)27,  per  Cranwortli,  L.C. ; 
wortli  repairing;'.  It  was  expressly  per  Lord  Truro.  1.5  C.  C.  S.  (Scot.) 
found,  liowcver,  tliat  there  was  only  33;  20  Knfj.  L.  &  Eq.  24. 
a  })artial  loss,  and  it  was  upon  this  ^' I'arajje  v.  Dale,  3  Johns.  Cas. 
point  that  the  decision  was  made.  (N.  Y. )  ]5(),  per  RadclitTe,  J. 
The  insurance  was  upon  the  ship  for  ^^  Seton  v.  Delaware  Ins.  Co.  2 
the  voyage  and  she  had  been  moorfd  Wash.  ( U.  S.  C.  C.)  175,  Fed.  Cas. 
twenty  four  hours  in  salVty:  Caze-  Xo.  12,675.  The  principal  point  de- 
let  V.  St.  liarhe,  1  Term  Rep.  187,  1  cided,  however,  was  that  the  destruc- 
R.  R.  178,  re|)ort('d  also  in  2  Mar-  tion  of  a  distinct  part  of  the  carp;o 
shall  on  h)s.  (ed.  1810)  .583.  did  not  }?ive  the  rif^fht  to  recover  for 

"Stewart  v.  Creenock  Marine  Ins.  a   total  loss. 
Co.  2  II.  L.  Cas.  150,  1  Macq.  II.  L. 
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<tate,  no  abaiidonnieut  can  Ue  uuulc.^^     In  anoll'.er  case  decided  in 
Juiiilimd  lUi  abandonment  was  made  as  for  a  constructive  total  loss 
arising  from  the  desertion  of  the  crew;  the  vessel  was  picked  up 
and  carried  into  a  foreign  port,  where  she  was  repaired  on  bottomry 
by  strans^ei-s  to  assured,  and  wilhoul  his  authority.     She  arrived 
at  the  home  port  and  just  before  her  entrance  additional  charges 
wore  incurred  for  her  repairs,  which  together  with  the  amount  of 
the  bottomry   lien  exceeded   her  s[)ecihed  value.     She  was  held 
nevertheless '^lo  be  a  constructive  total  loss,  and  this  although  she 
iu-rived  and  was  restored  before  action  brought,  the  ultimate  facts 
being  the  test  there.^"     So  it  is  held  that  the  loss  nmst  contiriue 
to  be  total  up  to  the  time  of  abandonment.^    Under  a  lime  policy 
the  injury  was  received  within  a  time  specified,  but  from  inability 
to  obtain  materials  and  make  repairs  she  wa.s  sold  after  the  ex- 
piration of  the  risk,  and  it  was  held  only  a  partial  loss.^     In  a 
Pennsylvania  case,  the  vessel  having  sustained  damage  by  strand- 
ing and  having  with  great  difiiculty  reached  her  destination,  and 
being  irreparable  for  want  of  necessary  docks,  she  was  sold  and 
j)urchaped  by  the  master  and  navigated  under  great  danger,  and 
arrived  at  London,  where  she  was  repaired  for  less  than  half  her. 
value,  when  she  was  abandoned,  but  assured  had  no  knowledge, 
at  the  time,  of  her  arrival  or  of  her  being  repaired,  and  this  was 
lield  only  a  partial  loss,  the  abandonment  being  decided  not  to 
have  l)een  made  in  time.    This  case  may  by  implication  be  deemed 
to  hold  that  if  the  damage  had  amounted  to  fifty  per  cent,  there 
would  have  been  a  total  loss.^    And  in  another  case  in  the  same 
state   the  vessel  being  seaworthy  in  the   commencement  of  her 
voyage,  was  greatly  damaged  on  her  voyage.     After  leaving  an 
intermediate  port  she  made  a  port  of  distress  and  proceeded  on 
her  way  to  Madeira,  her  destination,  and  Iiaving  come  to  Fundi al 

19  Pozant  V.  National  Ins.  Co.  15  ^  In  this  ease  the  offer  to  abandon 
Wend.  (N.  Y.)  453.  See  Burt  v.  was  made  four  days  before  the  ship's 
Brewers'  &  Malsters  Ins.  Co.  78  N.  arrival,  assurer's  earliest  information 
Y.  40(1;  Merchants'  Mutual  Ins.  Co.  of  the  disaster  being  then  had.  The 
V.  New  Orleans  Ins.  Co.  24  La.  Ann.  repairs  exceeded  half  the  vessel's  val- 
305.  -  ue,  and  she  was  sold  to  pay  a  bot- 

^°  Holdsworth  v.  AVise,  7  Barn.  &  touiry  bond  on  which  money  to  pay 
C.  794,  1  Man.  &  R.  073,  (J  L.  J.  for  repairs  had  been  raised:  Hum- 
(0.  S.)  K.  B.  134,  31  R.  R.  299.  phreys  v.  Union  Ins.  Co.  3  Mason 
See  Rosetto  v.  Gumey,  11  Com.  B.  (U.  S.  C.  C.)  429,  Fed.  Cas.  No. 
176,  20  L.  J.  C.  P.  257,  15  Jur.  1177,    6,871. 

17  L.  T.  (0.  S.)  242,  87  R.  R.  629;       ^  purneaux  v.  Bradley,  1  Park  Ins. 
Chapman  v.  Benson   (see  Benson  v.    {8th  ed.)  365,  vepojted  in  2  Marshall 
Chapman)  2  II.  L.  Cas.  720,  5  Com.    on  Ins.  (ed.  1810)  584. 
B.   .330,  8   C.   B.   950,   13  Jur.   969,       ^  j^alsfon  v.  Union  Ins.  Co.  4  Binn. 
81  R.  R.  .346.     See  §  2945  herein.    (Pa.)  386. 
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Roads  was  forced  by  a  threatened  peril  to  put  to  sea.  where  she 
again  sustained  severe  injuries,  and  in  consequence  thereof  was 
condemned  and  sold.     Her  value  was  deteriorated  fifty  per  cent, 
and  a  recovery  was  had  for  a  total  loss.*    In  determining,  however, 
whether  an  abandonment  can  be  made  as  for  a  total  loss  after 
arrival  at  the  port  of  de.-tination  or  home  port,  there  are  many 
factors  to  be  considered.    The  ship  may  have  sustained  by  a  })eril 
insured  against  an  irreparable  injury  on  her  voyage,  and  yet  be 
enabled  to  reach  her  port  of  destination  or  home  port,  but  h\  a 
disabled  state  and  not  worth  repairing.    If  it  be  conceded  that  the 
ship  cannot  be  in  good  safety  at  any  time  after  the  happening  of 
an  accident,  which  makes  her  not  worth  repairing,  and  she  cannot 
be  restored  to  a  fit  condition  for  the  service  for  which  she  is  adapted, 
it  is  dillicult  to  see  how  the  assurer  can  repudiate  the  claim  for  a 
total  loss  and  insist  that  there  is  no  right  to  abandon  merely  be- 
cause of  the  vessel's  being  in  her  port  of  destination  or  home  port, 
for  the  premise  being  true  the  vessel  has  not  arrived.     There  is, 
therefore,  reasonable  ground  for  concluding  that  under  such  facts 
the  assured  may  abandon  after  said  vessel  has  reached  said  port, 
where  the  abandonment  is  otherwise,  with  reference  to  assurcd's 
prior  information  or  knowledge  of  the  loss,  made  in  reasonable 
time.     As  to  the  fifty  per  cent  rule,  however,  inasmuch  as  it  is  an 
arbitrary  one,  it  may  be  urged  that  it  should  not  be  extneded  to 
cases  not  clearly  within  it.     Again,  it  may  be  insisted  that  it  is 
extremely  doubtful  if  it  can  be  held  that  a  ship  is  never  in  good 
safety  merely  because  her  damages  necessitate  repairs  exceeding 
lialf  her  value  only.     It  may  be  also  said  that  it  is  questionable 
whether  assured  can,  by  abandonment  after  arrival,  convert  what 
would  otherwise,  except  for  this  arbitrary  rule,  be  a  partial  loss 
into  a  total  one;  therefore,  that  the  mere  fact  alone  that  the  ship's 
damage  exceeds  fifty  per  cent  does  not  justify  her  abandonment 
after  she  reaches  her  port  of  destination  or  home  port.     Such,  at 
least,  seems  to  be  the  rule,®  although  there  are  strong  reasons  to 
the  contrary,  and  it  must  also  be  remembered  that  there  is  one 
great  distinction  between  the  rule  in  England  and  this  country 
in  this,  that  there  the  estimated  cost  of  repaii-s,  reference  being  ha.<l 
to  all  the  circumstances,  must  exceed  the  value  or  worth  of  the  shijj 
when  repaired,^  while  in  this  country  wo  have  htid  as  a  fixc<l  and 

*  Peters  v.  Phoonix  Ins.  Co.  3  Scrg.  ^  See  Benson  v.  Cli;ij)nian,  (j  Man. 

&  K.  (Pa.)  25.  &  G.   792,  810,  2   II.   L.   Cas.   720, 

6  2  Phillips  on  Ins.   (3d  ed.)  208,  5  C.   B.  330,  8  C.  B.  !)50,  13  Jur. 

292  et  seq.,  sce-s.  15.32.  ir,r,.5;  2  P:ir-  000,  81  R.  R.  34G,  per  Tiiidal,  C..J.; 

sons  on  .Manne  Ins.  (ed.  1808)  128n.  Orainn:or  v.  Martin,  4  Best,  &  S.   0, 

Althou},'!]   this  auth..r  say.s  such  rule  31   L.  ,].  Q.  B.  186,  8  L.  T.  0!)0,  11 

"is  not  entirely  certain."  W.  K.  758,  8  Jur.   (N.  S.)   !)!>5,  prr 
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dotiuito  sUiiulju'd  the  fifty  per  cent  rule,  and  the  sliip  is  a  wreck 
wlieii  she  is,  by  a  peril  insured  against,  rendered  absulutiily  \ni- 
navigablo  or  unable  to  [tursue  her  voyage  except  by  repairs  exceed- 
ing said  per  cent.'  The  abandonment,  when  the  circumstances 
justify  one,  ought  to  b(  made  before  tlie  goods  arrive  and  freight 
i-  earned. 

§  3014.  Arrival  of  part  of  goods:  fifty  per  cent  rule  in  such  case. — 
It  is  s;»id  in  a  leading  Knglish  case  that  there  may  be  a  loss  by  some 
jteril  ''which  rmdei's  the  ship  unnavigable  without  any  hope  of 
repair,  or  by  which  the  goods  are  partly  lost  and  so  damaged  that 
they  are  not  worlli  the  expense  of  bringing  them,  or  what  remains 
of  them,  to  their  destination,"  and  that  in  such  cases  if  a  prudent 
man  uninsured  ''would  decline  any  further  expense  in  an  ad- 
venture, the  termination  of  which  would  never  bo  successfully 
ac<:'omplishcd,"  the  assured  may  claim  as  for  a  constructive  total 
loss.'  So  it  is  held  that  if  the  right  to  abandon  exists  but  is  not 
then  exercised,  and  a  part  of  the  goods  are  recovered  and  have  not 
so  far  lust  their  particular  character  as  goods  of  that  kind  but  that 
they  may  be  forwarded  in  a  marketable  state,  it  is  not  a  construc- 

AVilde,  B.;  Young  v.  Turing,  2  Man.  commenced    and    before   information 

&  G.  593,  2  Scott    (N.  K.)    75'2,  58  of  its  completion.     Deering's  Annot. 

R.  R.  477;  Rankin  v.  Potter,  L.  R.  Civ.  Code   Cal.  sec.  2719.     But  this 

H.  L.  Cas.  117,  42  L.  J.  C.  P.  109,  ought  not  to  alter  the  above  rule,  for 

L.  R.  3  C.  P.  562,  L.  R.  4  C.  P.  76,  there  could  be  no  binding  informa- 

L.    R.   5    C.    P.    354,    518,   L.    R.    6  tion  of  the  completion  of  the  voyage, 

H.  L.   83,  29  L.   T.   142,  24  W.  R.  if  it  be  conceded,  as  above  assumed, 

1,  2  Asp.  M.  C.  65,  1  Eng.  Rul.  Cas.  that  a  ship  has  never  been  in  safety 

70    per    Blackburn,    J. ;    Phillips    v.  nor  arrived  if  it  reaches  port  a  mere 

Nairne,    16    L.    J.    Com.    P.   194;    4  wreck  or  in  an  irreparable  condition 

Com.    P.    343,   per   Erie,  J.;    Somes  consequent     upon     a    peril     insured 

v.  Sugrue,  4  Car.  &  P.  '274,  284,  34  against.      Inasmuch    as    in    case    the 

R.  R.  797,  per  Tindal,  C.  J.;  Man-  goods  are  forwarded  to  earn  freight 

ning  v.  Irving   (see  Irving  v.  Man-  from  an  intermediate  port  of  deten- 

ning)    73   R.   R.   69,  73,   1   Com.   B.  tion    for    damage    to    the    ship,    the 

168;  2   Com.   B.   784,  1  H.   L.   Cas.  contingency  of  earning  freight  is  de- 

287,  1  Eng.  Kul.  Cas.  23.    More  cases  pendent  upon  the  arrival:     Saltus  v. 

are   noted   in   2   Arnould  on   Marine  Ocean   Ins.   Co.   12   Joluis.    (N.   Y.) 

Ins.  (Perkins'  ed.  1850)  1093,  *1088  107,  7  Am.  Dec.  290;  American  Ins. 

et  seq.;  2  Id.  (Maelachlan's  ed.  1887)  Co.  v.  Center,  4  Wend.   (N.  Y.)   45. 

1046,  et  seq.  '  Roux   v.    Salvador,   3   Bing.    (N. 

■^  See  Wood  v.   Lincoln  &   Kenne-  C.)  266,  287,  7  L.  J.  Ex.  328,  4  Scott, 

beck   Ins.    Co.   6   Mass.   479,   482,  4  1,  2   Hodges,  209,  43   R.   R.   638,   1 

An).   Dec.    163,   per   Parsons,   C.  J.,  Eng.  Rul.  Cas.  46,  per  Lord  Abinger. 

and    c.    LXXIX.    heroin,    "Repairs,"  See  Parry  v.  Aberdein,  9  Bam.  &  C. 

etc.     So,  also,  under  the   California  411,  4  Man.  &  R.  .343,  7  L.  J.  (0.  S.) 

code  the  abandonment  must  Ije  made  K.  B.  260,  Dan.  &  L.  L.  228,  33  R.  R. 

within  a  reasonable  time  after  infor-  221. 
iuation  received  after  the  voyage  has 
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live  total  loss,  although  the  question  of  the  duty  to  transship  the 
part  saved  must  depend  upon  its  perishable  or  imperishable  nature 
and  other  circumstances,  such  as  extra  expense,  the  difficulties  of 
effecting  transshipment,  and  the  like.^  The  rule  should  be  noted 
in  connection  with  this  point  that  a  necessary  and  lawful  jettison 
is  in  effect  a  loss  by  the  peril  which  occasions  it,^"  and  a  loss  by 
jettison  may  be  taken  into  consideration  in  making  up  the  fift>'^ 
per  cent."  The  distinction  already  noted  between  the  rule  in 
England  and  the  fifty  per  cent  rule  here  is  important;  the  rule 
liere  applies  also  in  general  to  the  cargo. ^^  Where  a  cargo  insured 
from  Havana  to  Castine  was  wrecked  on  the  way  and  taken  from 
the  vessel  without  damage,  and  it  might  have  been  sent  a  com- 
paratively short  distance  by  land,  thence  to  Castine  by  water,  for 
less  than  fifty  per  cent  of  its  value,  but  the  master  sold  it  on  the 
beach,  it  was  held  that  the  insurers  were  not  liable  for  a  total  loss.^^ 
But  in  another  case  the  policy  covered  three  hundred  barrels  of 
flour  insured  for  two  thousand  seven  hundred  and  fifty  dollars. 
There  was  a  loss  in  quantity  of  one  hundred  and  fifty-three  barrels, 
necessitated  by  a  jettison,  and  by  a  sale  of  thirty  barrels  in  con- 
sequence of  sea  damage  in  a  port  of  distress,  and  a  loss  in  value  of 
more  than  fifty  per  cent  unless  the  amount  realized  from'  the  sale, 
being  one  hundred  and  sixty-five  dollars,  was  deducted,  but  it  was 
held  that  this  amount  passed  to  insurers  by  the  abandonment,  and 
that  there  was  a  constructive  total  loss  even  though  part  of  the 
goods  ai'rived,  for  there  was  an  undertaking  on  the  part  of  the 
insurer  that  the  whole  of  the  goods  should  arrive.^*     In  another 

•Anderson  v.  Roval  Exeh.  Assur.  ^^  Forbes    v.    Manufacturers'    Ins. 

Co.  7  East,  38,  3  Kmilh,  48,  8  R.  R.  Co.  1  Gray  (G7  Mass.)  371. 

589  (this  ease,  however,  turned  upon  ^'^  Marcardier   v.    Chesapeake    Ins. 

whether  tlie  ahandonincnt  was  timely,  Co.  8  Cranoh  (12  U.  S.)  3!),  3  L.  ed. 

and,  it  liavinf^  heen  hehl  not  timely,  a  481;    Hart    v.    Dehnvare   Ins.    Co.    2 

new  trial  was  frranted  upon  a  showing  Wash.   (U.  S.  C.  C.)   .340,  Fed.  Cas. 

of    facts    evidencing    that    it    was);  No.  0,150;  Gilfert  v.  llallett,  2  Jolins. 

Famworth  v.  Hyde,  L.  R.  2  Com.  P.  Cas.    (N.  Y.)   290;   Vandenheuvel  v. 

204,  34  L.  .7.  C' P.  207,  30  L.  J.  C.  United    Ins.    Co.    1   .loluis.    (N.    Y.) 

P.  33,  18  C.  H.   (N.  S.)  835,  11  Jur.  400;  Clarkson  v.  Pho>nix  Ins.  Co.  9 

(N.  S.)  349,  12  L.  T.  231,  13  W.  R.  Johns.  (N.  Y.)  1. 

613,  1  Eng.  Will.  Cas.  27;  Hudson  v.  ^^  Brvant   v.   Coimnercial   Ins.   Co. 

Harrison,  3  Bn.d.  &  B.  97,  0  Moore,  13  Pick.  (30  Mass.)  54:},  s.  c.  0  Pick. 

288,  23  U.  R.  .575;  Morris  v.  Rol)in-  (23  ^rass.)  131. 

son,  3  liai-n.  &  C.  190,  5  J)owl.  &  l{.  ^*  Mo.ses  v.   Colinnliiiin   Ins.    Co.   (» 

35,  27  R.  R.  322;  Treadwdl  v.  Union  .Johns.    (N.    Y.)    219;    Treadwdl    v. 

Ins.  Co.  0  Cow.    (N.  Y.)    270;  Moss  Union  Ins.  Co.  0  Cow.   (N.  Y.)   27(1. 

V.  Smith,  9  Com.   P..  94,  19  L.  J.  C.  But  sec  Morris  v.  liohinson,  3  I^ani. 

P.  225,  14  ,Iur.  1003,  S2  I^  R.  307.  &  C.  19(),  5  Dowl.  &  R.  .35,  27  R.  R. 

i°.Indah   v.   Randal,  2   Caincs    ( N.  .322;   Moss  v.   Smith.  9   Coin.   M.  94, 

Y.)  324.  19  L.  J.  C.  P.  225,  11  Jur.  1003,  82 
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onso  the  p;oods  wore  trans.'^hipix^d  aiul  forwni'dod  in  two  vcs.scls,  one 
of  which  was  totally  lost  hut  the  oth(M-  ariivcd  safely,  and  it  was 
hold  that  (ho  insurers  were  liahlo  for  the  uoods  totally  lost.^^  Whore 
tlie  cM'ii,o  "or  any  part  thereof"  was  insured,  and  some  of  the  goods 
were  sa\ed  hy  wreckers  employed  hy  assurers  after  abandonment 
made  and  refused,  and  such  goods  arrived  at  the  port  of  destination 
and  wore  sold,  the  assurers  were  held  liable  for  a  total  loss.^^  So 
it  is  held  that  there  is  no  right  to  recover  for  a  total  loss  existing 
by  reason  of  the  destruction  of  a  distinct  i)art  of  the  cargo,  the 
A'oyage  being  not  broken  up.^''  And  where  a  vessel  whose  cargo 
was  insured  arrived  at  her  port  of  destination  with  a  loss  of  more 
than  one-half  of  her  cargo,  it  wjus  held  that  assured  could  not 
claim  an  abandonment,  nor  could  the  loss  of  part  of  her  cargo  at 
the  port  of  detention  after  a  portion  of  it  had  been  delivered  at  the 
destination  port  be  made  a  constructive  total  loss  by  abandonment, 
however  large  that  portion  might  be.^®  So  where  one  hundred  and 
ninety-oiglit  bales  of  cotton  were  insured,  and  only  a  part  was  lost, 
the  underwriters  were  discharged  from  liability  from  whatever 
portion  was  safely  landed  at  the  port  of  destination.^^  In  Massa- 
chusetts the  rule  seems  to  be  that,  after  any  considcral)le  portion  of 
the  goods  insured  has  iu'rived  at  the  port  of  destination  and  l)een 
landed  in  a  i:)erfect  slate,  the  assured  cannot  then  abandon  and 
recover  for  a  total  loss  by  reason  of  the  fact  that  there  has  been  a 
loss  of  more  than  iifty  per  cent  at  some  former  part  of  the  voyage. 
This  was  so  held  in  a  case  of  the  arrival  at  the  port  of  destination 
or  home  port  of  a  part  of  a  cargo  of  teas,  of  which  sixty-two  ])er 
cent  had  been  jettisoned  on  the  voyage  and  the  balance  were 
landed  in  good  condition.^" 

R.   R.  307;   Caiman  v.  Meaburn,  1  (78  Mass.)  73.     See,  also,  code  pro- 

Bing.  243,  8  Moore,  127,  2  L.  J.  (0.  vision  last  part  of  last  section,  note  7. 

S.)  C.  P.  GO.  Mr.     Phillips  has  adopted  this  last 

^^  Pierce  v.  Columbian  Ins.  Co,  14  as    a    general    rule,    with    the    ex- 

Allon  (9(5  Mass.)  320.  eeption  that  he  uses  the  words  "been 

^^  Wallerstein    v.    Columbian    Ins.  landed"  above  used  and  which  latter 

Co.  44  N.  Y.  204,  4  Am.  Rep.  C64,  are  those  of  the  court.     He  however, 

rev'g  3  Rob.  (N.  Y.)  528.  says  the  doctrine  "seems  not  to  be 

^"^  Soton    v.    Delaware    Ins.    Co.    2  applicable  to  an  insui'ance  on  a  cargo 

Wash.   (U.  S.  C.  C.)   175,  Fed.  Cas.  and  its  proceeds  for  a  trading  voyage 

No.  12,075.  to  successive  ports  of  destination  for 

^8  Merchants'    Mutual    Ins.    Co.    v.  discharging    and    investing    the    ]iro- 

New  Orleans  Mutual  Ins.  Co.  24  La.  ceeds  in  a  new  cargo:"     2  Phillips 

Ann.  30.5.  on  Ins.  (3d  ed.)  326,  sec.  1611.     Mr. 

1^  Mobile  Marine  Dock  and  Mutual  Parsons   says:      "The   rule   of   fifty 

Ids.  Co.  v.  McMillan,  27  Ala.  77.  per  cent   does   not,   in   our  opinion, 

20  Forbes  v.  Manufacturers'  Ins.  af)ply  if  any  sul)stantial  part  of  the 
Co.  1   Cray    (67  Mass.)    371;   Sillo- "goods  arrives  in  safety  at  its  destined 

way  V.   Neptune  Ins.   Co.  12   Gray  iiort,     .     .     .     nor  can  a  loss  of  a 
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§  3015,  Loss  or  retardation  of  voyage:  ship,  cargo,  and  freight. — 
The  impertinent  use  of  tlie  words  ''loss  of  voyage"  is  not  infre- 
quent in  the  decisions.  If  the  insurtince  is  on  the  ship  for  the 
voyage,  this  has  reference  to  a  damage  sustained  to  the  vessel  by 
a  peril  insured  against,  and  it  is  within  the  legal  contemplation 
of  the  parties  that  she  shall  be  capable  of  making  the  voyage, 
eliminating  the  factor  of  wager  policies.^  We  are  to  consider  to 
what  extent  a  peril  insured  against  has  operated  to  damage  the 
ship  as  such  as  distinguished  from  the  damage  sustained  by  as- 
sured by  rea.son  of  the  loss  or  interruption  of  the  voyage.  Thus, 
so  far  as  the  ship  is  concerned  a  peril  within  the  policy  may  dam- 
age her  to  an  excess  of  fifty  per  cent,  or  assured  may  by  such  peril 
be  ousted  of  her  possession  and  control,  or  the  accident  may  make 
•her  a  mere  wreck  and  not  worth  repairing ;  or  there  may  be  some 
other  damage  or  total  loss  sustained  by  the  vessel  which  renders  it 
impossible  for  her  to  resume  her  voyage,  as  in  case  of'  a  lawful, 
justifiable  sale  by  the  master;  or  there  may  be  a  total  loss  of  the 
voyage,  as  in  case  of  a  shipwreck  and  inability  to  make  repairs  at 
the  place  of  peril  by  reason  of  want  of  material  or  workmen.  So 
the  ship  may  for  all  purposes  become  a  loss  as  a  ship  when  she  is 
taken,  by  a  peril  insured  against,  from  the  owner's  present  posses- 
sion and  control,  with  an  uncertainty  as  to  the  time  of  her  restora- 
tion as  a  ship  capable  of  resuming  the  voyage.  The  insurance, 
therefore,  is  said  to  be  on  the  ship  for  the  voyage,  and  not  upon 
the  ship  and  the  voyage.  The  insurers  on  the  ship  do  not  concern 
themselves,  when  they  promise  to  make  indemnity,  with  the 
damage  sustained  by  the  interruption  of  the  voyage  or  cruise, 
nor  do  they  guarantee  that  the  ship  shall  perform  the  voyage, 
because  the  cargo  may  be  lost  or  other  events  may  occur  whereby 
the  continuance  of  the  voyage  may  be  rendered  unnecessary. 
The  loss  of  the  voyage  as  to  the  cargo  is  not  a  loss  of  voyage  as  to 
the  ship.    If  at  the  time  of  the  offer  to  abandon  the  ship  is  at  full 

part  of  the  goods  at  the  port  of  des-  Emerigon  says:     ''Under  pretext  of 

tination  be  made  a  constructive  total  an  unnavigabilily  of  the  vessel,  there 

loss  by  abandonment,  however  large  is  no  room  for  ahandoiinient  on  cargo 

that   part    may    l)e."      2    I'ai-sons   on  if  the  effects  insured  have  arrived  in 

Marine    Ins.    (cd.    18G8)    159.      The  lilting    time    at    the    place    of    tlieir 

authority  of  Mr.  Parsons  is  especially  destination:"        Enierigon     on      Ins. 

entitled    to   credit,   inasmuch    as   the  (Meredith's  ed.  1850)   c.  xvii.  sec.  4, 

princijde    was    declared    in    the    ca.se  pp.  (178,  679;  c.  xii.  sees.  13,  38,  pi>. 

of  The   Paul   Jr)nes   bel'ore  referees.  323  et  seq.,  444  et  seq. 

«>f  whom  that  learned  writer  was  one  ^  See   Dean  V.   Di(tker,  2   Strange, 

and     Professor    Greenleaf    and     the  250;    Depai)a    v.   Ludlow,    1    Comyn, 

Honorable      Franklin      I)(!xter      the  ."{(iO.  301.     See  Ilemmenway  v.  Eaton, 

others,  and  which  conclusion  was  af-  13  .Mass.  108. 
firmed    in    the    cases    above    noted. 
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liberty  to  proceed  on  her  vovaiiv.  this  |>revenls  a  recovery  as  for  a 
total  loss  oi'  the  vessel.*  Although  tlicre  may  by  a  loss  of  the 
voyage  be  a  constructive  total  loss  of  the  cargo,  this  does  not  operate 
as  a  constructive  total  loss  of  the  ship.^  So  the  underwriters  do 
not  undertake  that  the  ship  sliall  carry  this  or  that  cargo,  and,  in 
case  of  unnavigalnlity,  if  the  shij)  can  l)e  raised  and  rei>aired 
within  the  rule  that  the  master  is  obligated  to  rej>air  under  certtjin 
circumstances  wliiiii  rea.sonably  permit  repairs,  and  cannot  by 
an  unjustifiable  sale  convert  a  partial  into  a  total  loss,  and  the 
shiit  is  able  by  repairs  to  keej*  the  sea,  so  that  on  arrival  she  would 
be  worth  the  money  expended  on  her,  or,  as  the  rule  is  here,  over 
lifty  per  cent,  the  loss  of  the  voyage  will  not  make  a  constructive 
total  loss  of  the  ship.*  But  there  may  be  a  loss  of  the  voyage  as  to 
the  cargo  aud  freight.  Thus,  there  was  effected  one  valued  policy 
on  the  ship  and  another  open  policy  on  the  cargo,  and  there  was  a 
loss  of  the  cargo  by  reason  of  the  vessel  being  captured,  taken  pos- 
session of,  and  carried  into  port,  and  the  master  obligated  to  give 
security  not  to  carry  the  cargo  to  any  British  port  in  the  Mediter- 
ranean, the  voyage  being  from  New  York  to  Gibraltar.     A  sale 


2  United  States. — Bradlie  v.  Marv-       England. — Falkner    v.    Ritchie,    2 


land  Ins.  Co.  12  Pet.  (37  U.  S.)  378, 
9  L.  ed.  1123;  Alexander  v.  Balti- 
more Ins.  Co.  4  Cranch  (8  U.  S.) 
370,  2  L.  ed.  650,  per  :\Iarshall,  C.  J.; 
Peele  v.  Mercliants'  Ins.  Co.  ;}  Mason 
(U.  S.  C.  C.)  27,  67,  Fed.  Cas.  No. 
10,905,  per  Story,  J.;  Williams  v. 
Suffolk  Ins.  Co.  3  Sum.  (U.  S.  C.  C.) 
510,  Fed.  Cas.  No.  17,739,  per  Story, 
.J.;  Seton  v.  Delaware  Ins.  Co.  2 
Wash.  (U.  S.  C.  C.)  175,  Fed.  Cas. 
No.  12,675;  Hurtin  v.  Phoenix  Ins. 
Co.  1  Wash.  (U.  S.  C.  C.)  400,  Fed. 
Cas.  No.  12,140;  Magoun  v.  New 
England  Marine  Ins.  Co.  1  Story  (U. 
S.  C.  C.)  157,  Fed.  Cas.  No.  8,961. 

Massachusetts. — Greene  v.  Pacific 
Mutual  Ins.  Co.  9  Allen  (91  Mass.) 
226,  per  Bigelow,  .J. 

yew  York. — Pezant  v.  National 
Ins.  Co.  15  Wend.  (N.  Y.)  453,  457, 
per  Benson,  .J.;  Gould  v.  Shaw,  1 
.Johns.  Cas.  (N.  Y.)'  293;  Ruckman 
v.  Merr-hants'  &  Louisville  Ins.  Co. 
3  Duer  (N.  Y.)  .342,  360. 

Pennsylvania. — Ritchie  v.  United 
Ins.  Co.  5  Serg.  &  R.  (Pa.)  501,  per 
Tilghman,  C.  J. 


Maule  &  S.  290,  15  R.  R.  253;  Brown 
v.  Smith,  1  Dow.  P.  C.  349,  ■3:)9,  14 
R.  R.  78,  per  Lord  Eldon;  Naylor 
V.  Tavlor,  Dan.  &  LI.  248  n,  9  B.  & 
C.  718,  4  M.  &  Ry.  526,  Moo.  &  M. 
205,  33  R.  R.  305;  Parsons  v.  Scott, 
2  Taunt.  363,  11  R.  R.  610;  Pole  v. 
Fitzgerald,    Willes,    641,    Amb.    145, 

4  Bro.  P.  C.  439,  per  Willis.  C.  J.; 

5  Brown  P.  C.  131;  Kulen  Kemp  v. 
Vigne,  1  T.  R.  304,  1  R.  R.  205; 
Doyle  v.  Dallas,  1  Moody  &  R. 
48,  55.  42  R.  R.  758,  per  Lord 
Tenterden. 

See  2  Amould  on  Marine  Ins. 
(Perkins'  ed.  1850)  1068,  *1004  et 
seq.;  2  Id.  (Maclaclilan's  ed.  1887) 
*1034  et  seq.  Lord  Mansfield's  de- 
cisions contra,  as  well  as  the  English 
cases,  are  fully  noted  by  Mr.  Amould 
in  the  1850  edition. 

^  Alexander  v.  Baltimore  Ins.  Co. 
4  Cranch  (8  U.  S.)  370,  2  L.  ed.  650  j 
Kulen  Kemp  v.  Vigne,  1  Term.  Rep. 
304,  1  R.  R.  205. 

*  Doyle  V.  Dallas,  1  Moody  &  R. 
48,  42  R.  R.  758;  Gardner  v.  Sal- 
vador, 1  Moody  &  R.  118,  42  R.  R. 
767. 
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under  judicial  order  was  made  by  the  supercargo,  which  gave  about 
fifty  per  cent  of  the  sum  insured  thereon.  The  vessel  was  taken 
to  Malaga  and  started  on  her  voyage  under  freight  for  New  York, 
and  was  lost  thereon.  An  abandonment  was  made'as  to  the  cargo, 
which  was  first  accepted  provided  cession  were  made,  which  was 
agreed  to  be  done  if  an  abandonment  were  accepted  on  the  vessel, 
which  had  not  been  detained  a  moment,  with  a  view  to  condemna- 
tion; this  was  refused  by  assurers,  and  they  then  denied  lial)ility 
for  a  constructive  total  loss  of  the  cargo.  The  court  charged  the 
jury  that  the  voyage  was  completely  broken  up  as  to  the  cargo  by 
the  fact  that  the  vessel  was  captured,  taken  possession  of,  and 
could  not  leave  port  without  security  not  to  carry  the  cargo  to  any 
British  port  as  aforesaid,  and  the  assurers  were  liable  on  cargo  and 
freight,  but  that  this  was  nothing  to  assurers  on  the  vessel.  An- 
other element,  however,  entered  the  consideration  of  the  court, 
and  that  was  that  assured  had  elected  to  abandon  only  the  cargo, 
assigning  for  his  reason  that  he  would  lose  the  freight,  and  the 
letter  to  his  agent  was  shown  assurers.  It- was  held  that  only  a 
partial  loss  could  be  recovered  as  to  the  vessel.^  So  where  the  ship 
becomes  a  total  wreck  and  the  cargo,  being  perishable,  is  neces- 
sarily and  rightfully  sold,  and  the  voyage  cannot  be  prosecuted 
with  the  same  ship,  there  is  such  a  breaking  up  of  the  voyage  as 
to  render  insurers  liable,  even  though  the  cargo  is  not  injured 
fifty  per  cent.^  So  there  may  be  a  mere  deterioration  of  the  cargo 
by  a  peril  insured  against,  happening  at  an  intermediate  port  of 
necessity,  whereby  there  is  occasioned  such  a  technical  total  loss 
of  the  cargo  as  to  justify  an  abandonment.  In  such  case  the  ship 
may  be  in  a  capacity  to  perform  the  voyage,  still  the  voyage  be 
not  worth  pursuing,  or  the  goods  so  spoiled  or  materially  damaged 
that  they  are  of  little  or  no  value.  The  insurance  diilers  in  such 
cases  from  an  insurance  on  the  ship  in  this,  that  the  insurance  is 
on  the  cargo  for  the  voyage,  and  insurer  contracts  that  the  cargo 
shall  arrive  at  the  port  of  destination  uninjured  by  the  perils  in- 
sured against.'    And  where  a  vessel  is  so  damaged  that  she  cannot 

^Ilurtiri    V.    PlKfriix    Ins.    Co.    1  See  Cliuicli  v.  Marine  Lis.  Co.  1  ]\lii- 

Wash.   (U.  S.  C.  C.)   400,  Fed.  Cas.  .son  (U.  S.  C.  C.)  341,  Fed.  Cas.  No. 

No.  0,04  L  2,711. 

^  Columl)ian  Ins.  Co.  v.  Catlett,  12        Massachusetts. — Greene    v.    Paeilic 

Wheat.  (25  U.  S.)  38.3,  6  L.  ed.  004.  Ahitual  Ins.  Co.  9  Allen   (91  Mass.) 

-    '  United      States. — Mareardier     v.  217,  226,  i)er  Bigelow,  J. 
Chesapeake   Ins.    Co.    8    ('ranch    (12        New    York. — Allen    v.    IMcrcaiitilo 

U.  S.)   47,  3  L.  ed.  481,  per  St«.ry,  Mut.   Ins.   Co.  44  N.  Y.  437,  4  Am. 

J.;  Robinson  v.  Commonwealth   Ins.  ]{ep.  700. 

Co.  3  Sum.   (U.  S.  C.  C.)   220,  224,        Pemisylvania. — Savage    v.     Pleas- 
Fed.   Cas.  No.   11.949   per   Sif.ry,  ,).  ants,  5  Binn.  (Pa.)  403,  6  Am.  Dec. 
Jdvcc  Ins.  \'()1.  v.— 320.         51 8.5 
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carry  her  cargo,  it  is  loss  of  the  voyage,  lliough  .<lie  can  carry  a 
iiioro  buoyant  one.*  If  tho  cargo  consists  of  goods  iniperisliable  in 
their  nature,  the  mere  fact  that  tlio  voyage  is  temporarily  retarded 
for  a  season  does  not  justify  an  abandonment.^  If  there  is  nothing 
but  a  mere  retardation  of  the  voyage,  although  it  be  for  a  season 
and  is  caused  by  perils  of  tho  sea,  and  the  goods  are  perishable, 
this  docs  not  of  itself  justify  an  abandonment  or  recovery  as  for  a 
totid  lo^^s  where  the  goods  ineur  no  material  damage  operating  to 
the  destruction  thereof,  and  there  is  no  such  change  in  (piality  or 
condition  as  that  they  cease  to  exist  as  marketable  goods.^"  Jiut 
in  this  as  in  other  cases  the  condition  of  the  vessel,  the  chances  of 
preventing  the  cargo  from  spoiling,  the  opportunities  for  storing 
the  same  on  shore,  and  the  probabilities  of  forwarding  the  cargo 
to  its  destination  in  a  marketable  condition  must  be  considered. 
It  is  not  required  that  assured  should  be  compelled  to  detain  a 
perishable  cargo  in  a  leaky  vessel  even  for  a  season,  nor  that  sea- 
damaged  perishable  goods  should  be  kept  until  they  are  si)oiled 
so  that  the  exceeding  probability  that  sea-damaged  and  perishable 
goods  will  cease  to  exist  in  a  marketable  condition,  or  that  tliey  will 
be  totally  destroyed  before  they  can  be  forwarded  to  their  destina- 
tion, will  justify  a  sale  and  abandonment  as  for  a  constructive  totid 
loss.'^^    If  an  insurance  be  upon  the  freight  bill  it  is  an  undertaking 

424;  Fuller  v.  M'Call,  1  Yeates  (Pa.)  1781-87,  p.  299;  Anderson  v.  WalUs, 

464, 1  Am.  Dec.  312,  s.  c.  2  Dall.  219,  2  Maule  &  S.  240,  3  Camp.  440,  14 

1  L.  ed.  35(5.  R.  -R.  642 ;  Connell  v.  Massie,  2  L.  J. 

Emj Unid.— Famvforth  v.  Hyde,  L.  K.  B.   (N.  S.)   160;  Van  Omeron  v. 

R.   2   Com.  P.   204,  34   L.   J.   C.  P.  Dowick,  2  Camp.  43,  11  R.  R.  656. 

207,  36  L.  J.  C.  P.  33,  18  C.  B.  (N.  ^^  Milles  v.  Fletcher,  Doug.  232. 

S.)   835,  11  Jur.   (N.  S.)   349,  12  L.  See  the  following  cases: 

T.  231,  13  W,  R.  613,  1  Eng.  liul.  United  States.— Jordan  v.  Warren 

Cas.   27;  Dixon  v.  Reid,  5  Barn.  &  Ins.  Co.  1  Story   (U.  S.  C.  C.)   342, 

Aid.  597,  1  D.  &  R.  207,  24  R.  R.  Fed.   Cas.  No.  7,524;   The  Schooner 

481.  Tilton,  5  Mason   (U.  S.  C.  C.)   465, 

*  Abbot  V.  Broome,  1  Caines    (N.  Fed.   Cas.   No.   14,054;   Robinson   v. 

Y.)  292,  2  Am.  Dec.  187.  Commonwealth  Ins.  Co.  3  Sum.   (U. 

9  See  Wilson  v.  Millar,  2  Stark,  1,  S.    C.    C.)    220,   224,   Fed.   Cas.   No. 

19  R.  R.  670;  Anderson  v.  Wallis,  2  11,94!),  per  Story,  J. 

Maule  &  S.  240,  3  Camp.  440,  14  R.  Massachnsells.— Bryant    v.     Com- 

R.  642;  Jordon  v.  Warren  Ins.  Co.  monwealtli    Ins.     Co.     6    Pick.     (23 

1  Story  (U.  S.  C.  C.)  342,  Fed.  Cas.  Mass.)    131;    M'Gaw    v.    Ocean   Ins. 

No.    7,524    per    Story,   J.      Examine  Co.  23  Pick.  (40  Mass.)  405. 

Hunt  V.  Royal  Exch.   Assur.   Co.   5  New   I'orA;.— Saltus  v.   Ocean  Ins. 

Maule  &  S.  56,  57,  17  R.  R.  264;  The  Co.  12  Johns.    (N.  Y.)   107,  7  Am. 

Schooner  Tilton,  5  .Mason  (U.  S.  C.  Dec.  290;  American  Ins.  Co.  v.  Cen- 

C.)  465,  Fed.  Cas.  No.  14,054.  ter,  4  Wend.  (N.  Y.)  45,  52. 

1°  Hunt  V.  Royal  Exch.  Assur.  Co.  Penmi/lvania.— Smith  v.  Martin,  6 

5  Maule  &  S.  57,  17  R.  R.  264;  Rich-  Bin.i.  (Pa.)  262. 

ardson    v.    Stoddard,    Faculty    Dec.  lyn^jlund.—Manmng   v.   Newuham, 
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that  the  vessel  shall  earn  freight,  and  if  it  appears  from  all  the 
circumstances,  such  as  the  character  of  the  goods,  the  necessity 
and  character  of  repairs,  the  time  required  therefor,  the  importance 
of  deliver}'  without  delay,  and  the  opportunities  for  reshipping, 
that  the  master  could  not  have  detained  the  cargo  for  repairs  of 
his  own  boat  to  be  made  and  freight  earned,  the  assured  may 
abandon  the  freight  bill  and  recover ;  as  in  case  of  a  risk  from  St. 
Louis  to  New  Orleans,  the  boat  being  injured  in  the  hull,  so  as  to 
lose  the  voyage.^^  If  the  delay  of  getting  off  a  cluu-tered  vessel 
which  has  run  aground  is  so  great  as  to  end  commercially  the 
adventure,  the  charterer  is  justified  in  hiring  another  vessel  and 
ending  the  -charter  party,  and  may  abandon  and  recover  for  a 
constructive  total  loss  of  freight. ^^  But  inasmuch  as  there  is  no 
contract  on  the  part  of  insurers  on  freight  that  it  shall  be  earned 
in  any  given  period,  so  also  a  mere  detention  of  the  ship  by  sea 
perils  does  not  render  the  insurers  liable  for  a  loss  of  freight  even 
though  it  be  partial  where  the  freight  is  finally  earned. ^^ 

§  3016.  Total  subsequent  to  partial  loss:  successive  losses. — A 
subsequent  total  loss  merges  the  partial  loss,  no  expense  having 
been  incurred  for  repairing  the  damage. ^^  If  the  captain,  after 
consultation,  cuts  his  cables  and  hoists  sail  to  get  to  sea,  and  the 
vessel  notwithstanding  is  wrecked  on  the  shore,  it  is  not  a  case  of 
general  average,  except  as  to  the  cables,  but  the  insured  may  re- 
cover for  a  total  loss.^^  So  the  master  may  transship  the  insured 
cargo  if  the  original  ship  is  disabled,  and  if  he,  acting  with  dis- 
cretion, forwards  the  cargo  in  another  ship,  such  change  will  not 
discharge  the  insurer  of  the  goods  from  liability  for  loss  which 
may  take  place  subsequent  to  transshipment,  but  if  the  transship- 
ment is  not  necassary  or  without  the  assurer's  consent,  he  will  be 

3  Doug.  130,  2  Camp.  624,  n.  12  R.  789,  23  W.  R.  169,  2  Asp.  M.  C.  435, 

R.  761 ;  Gernon  V.  Royal  Exc'h.  Assur.  G   Eng:.   Rul.   Cas.   650    (two   judges 

Co.  6  Taunt.  383,  2  Marsh.  88,  Holt,  dissenting)  ;  Tully  v.  Howling,  2  Q. 

N.  P.  49,  10  K.  K.  630;  Vlierboom  v.  B.  D.  1802,  46  L.  J.  Q.  B.  3SS,  36  L. 

Chapman,   13   Mees.   &    W.   230,   13  T.  163,  25  W.  R.  290. 

L.  J.  Ex.  384,  8  Jur.  11,  67  R.  R.  i*Mayo  v.  Marine  Ins.  Co.  4  Mass. 

582.     Roux  V.  Salvador,  3  Bing.  N.  374. 

C.  266,  1  Eng.  Kul.  Cas.  46.     Such  ^Miicc   v.   Homer,   12  Mass.   230; 

of  tlie  above-cited  cases  a.s  relate  to  Livie  v.  Jans(»n,  12  East,  648,  11  R. 

a  sale  by  tiie  master  involve  a  like  J{.    513.      See    Pitman    v.    Universal 

princijjle.  Marine  Ins.  Co.  9  Q.  B.  D.  192,  51 

"  Field  V.  Citizens'  Ins.  Co.  11  Mo.  L.  J.  Q.  B.  561,  46  L.  T.  8()3,  30  W. 

50;  Ro(!  V.  Crescent  Mutual  Ins.  Co.  R.  906,  4  Asp.  M.  C.  544,  14  Eng. 

11  Lfi.  Ann.  408.  Kiil.  Cas.  462. 

^'  .Jackson    v.    Union    Marine    Ins.  ^^  Walker  v.  United  States  Ins.  Co. 

Co.   L.  H.  8  Com.  P.  572,  44  L.  J.  11  Serg.  &  R.  (Pa.)  61,  14  Am.  Dec. 

C.  P.  27,  L.  R.  10  C.  P.  125,  31  L.  T.  610. 
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disi'luirued.^'  It  is  lielil  in  New  Yoi-k  tliiil  a  total  l()s>  aiul  also  an 
avoragc  loss  are  not  both  rccoviMaMc  in  an  ailioii  under  the  same 
polic-v.*^  Hut  it  is  also  decided  in  the  same  state  that  if  a  vessel 
durini;-  a  voyaiie  putv^  into  a  port  of  neeessity  and  is  rejiaired,  and 
afterward  proeeeds  on  lier  voyage  and  is  totally  lost,  the  insured 
is  entitled  to  recover  the  partial  loss  arising  from  repairs  and 
general  average  consequent  thereon  in  adihtion  to  the  total  loss,^' 
And  the  general  rule  undoulil('(lly  is.  that  under  the  general 
law  of  marine  insurance,  inde{>endenlly  of  any  particular  clause  in 
the  policy  or  local  usage,  if  a  partial  loss  of  a  vessel  insured  is  re- 
paired and  a  total  loss  afterward  hajjpens  during  the  term  of  the 
policy,  the  insurer  is  liable  for  the  amount  of  both  losses,  although 
it  exceeds  the  amount  named  in  the  policy.^"  As  stated  elsewhere, 
a  rejiaired  ship  is  the  same  ship,  and  although  insurer  has  paid  the 
expense  of  repairs  so  far  as  the  vessel  is  damaged,  he  may  be  liable 
constantly  for  consc(iuent  losses  by  the  perils  insui'ccl  against.^. 
§  3017.  Waiver  of  abandonment:  purchase  by  assured,  etc. — 
If  assured  makes  an  abandonment  of  a  vessel  and  thereafter  pur- 
chases her  for  his  own  account  and  benefit,  or  if  he  affirms  a  pur- 
chase made  by  the  master  for  insured's  benefit,  it  constitutes  a 
waiver  of  the  abandonment,  and  entitles  him  to  a  recovery  for  a 
partial  loss  only,  and  it  may  be  stated  generally  that  it  is  held  that 


"  Salisburv  v.  Marine  Ins.  Co.  23  R.  6  Com.  P.  616,  39  L.  J.  C.  P.  196, 

:\ro.  553,  65  Am.  Dee.  687.  40  L.  J.  C.  P.  257,  L.  R.  5  C.  P.  190, 

18  Schmidt    V.    United    Ins.    Co.    1  24  L.  T.  942,  19  W.  K.  1088,  1  Asp. 

Jolnis.  (N.  Y.)  249,  3  Am.  Dec.  319.  M.  C,  95;  Lc  Cheminant  v.  Pearson, 

i^Saltus  V.  Commercial  Ins.  Co.  10  4  Taunt.  367,  13  K.  R.  636;  Livie  v. 

Jolms.   (N.  Y.)   487.  Janson,  12  East,  648,  11  R.  R.  513; 

2"Matheson    v.    Equitable    Marine  Knight  v.  Faith,  15  Q.  B.  D.  649,  19 

Ins.  Co.  118  Mass.  209,  19  Am.  Hop.  L.  J.  Q.  B.  509,  14  Jur.  1114,  81  R. 

441;  Wood  v.  Lincohi  &  Kcnnebeck  R.  725,  per  Lord  Campbell;  Bai'ker 

Ins.  Co.  6  Mass.  479,  4  Am.  Dec.  163.  v.  Janson,  L.  R.  3  Com.  P.  303,  37 

See  cases  in  next  note.  L.  J.  C.  P.  105,  17  L.  T.  473,  16  W. 

1  United  Slates.— Hee  Peele  v.  Mer-  R.  .399,  14  Eng.  Rul.  Cas.  222. 
chants'  Ins.  Co.  3  Mason   (U.  S.  C.        Notwithstanding     what     is     above 

C.)  27,  Fed.  Cas.  No.  10,905.  said,    Mr.    Phillips    is,    however,    of 

Massachusetts. — Clarke    v.    United  opinion    that    "it    is    not    dcfmitely 

Stat&s    Marine    &    Fire    Ins.    Co.    7  settled  that  the  imderwriters  are  lia- 

Mass.  365,  5  Am.  Dec.  50.  ble    for   an    amount    exceeding    that 

Xew    York. — Buchanan    v.    Ocean  insured,  except  as  expenses  to  prevent 

Ins.  Co.  6  Cow.    (N.  Y.)   318,  332;  loss  cr  interest  and  costs  by  neglect 

Barker  v.  Pha-nix  Ins.  Co.  8  Johns,  to   make   payment:"     2   Phillips   on 

(N.  Y.)  307,  5  Am.  Dec.  339;  Jumel  Ins.   (3d  ed.)   62,  437,  sees.  1266-68, 

v.  Marine  Ins.  Co.  7  Johns.  (N.  Y.)  1743.    Examine  2  Arnould  on  Marine 

412,   5    Am.    Dec.   283;    McBride   v.  Ins.  (Perkins'  ed.  1850)  1207,  *1194 

Marine   Ins.   Co.   7  Johns.    (N.   Y.)  etseq.;2Id.  (Maclachlan's  ed.  1887), 

431.  985  et  seq. 

England. — Lidget  v.   Secretan,   L. 
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the  purchase  of  insured  property,  whether  vessel  or  cargo,  by  the 
owner  at  a  sale  for  the  ]>enefit  of  all  concerned  is  equivalent  to  a 
revocation  of  his  prior  abandonment,  and  will  preclude  him  from 
recovering  on  a  claim  for  a  total  loss.^  And  this  is  so  decided  al- 
though assured  gave  due  notice  of  the  time  and  place  of  sale  to 
the  insurer.^  If  the  ])urchase  by  the  master  is  based  upon  no  prior 
authority  or  subsequent  atlirmance  by  the  owners,  they  ought  not 
to  be  precluded  from  recovering  from  a  total  loss.*  It  is  held 
that  if  a  vessel  be  duly  abandoned  and  the  abandonment  refused, 
and  a  sale  be  made  abroad  for  the  benefit  of  all  concerned  under 
an  admiralty  decree  adjudging  her  unseaworthy  and  not  worth 
repairing,  and  she  is  purchased  by  the  supercargo,  a  part  owner, 
it  is  no  waiver  of  the  abandonment,  notwithstanding  on  her  arrival 
home  she  is  again  sold  at  auction  by  the  insured  for  more  than  the 
part  owner  paid  for  her  and  he  at  the  time  of  action  brought  has 
the  proceeds  in  his  hands.  In  such  case  the  part  owner  is  not 
obliged  to  make  a  tender  of  her  to  the  underwriter  when  she 
arrives,  nor  of  the  proceeds  of  the  second  sale.^  And  it  is  said,  in 
case  of  such  sale  by  decree  of  an  admiralty  court  of  competent 
jurisdiction,  that  the  property  is  changed  therebj'^  so  that  assured 
may  claim  for  a  total  loss,  although  the  master  purchases  the  ves- 
sel.^ It  is  decided  in  a  Connecticut  case  that  the  purchase  of  a 
vessel  after  abandonment  by  the  original  owner  at  an  open  and 
fair  vendue,  the  sale  being  at  public  auction,  is  not  a  waiver  of 
the  abandonment.'^  It  is  also  held  that  a  vessel  being  captured, 
recaptured,  Ubeled  for  salvage,  and  ordered  to  be  sold  may  be 
bought  by  the  master,  and  the  insured  may  claim  of  the  insurer  a 
total  loss,  and  the  insurer  is  entitled  to  the  net  proceeds  of  the  sale.' 
But  any  purchase  made  by  the  assured  or  his  agent  of  the  prop- 

2  Robertson  v.   Western  Marine  &  Plui'nix   Ins.    Co.   5  Johns.    (N.   Y.) 

Fire  Ins.  Co!  19  La.  227,  30  Am.  Dee.  310,  4  Am.  Dec.  359;  Livingston  v. 

673;  Abbott  v.  Sebor,  3  Johns.  Cas.  Hastie,  3  Johns.  Gas.  (N.  Y.)  293. 

(N.  Y.)  39,  2  Am.  Dec.  L39;  Church  ^  Storer    v.    Gray,    2    Mass.    5U5; 

V.  Marine  Ins.  Go.  1  Mason   (U.  S.  Oliver    v.    Newburyport    Ins.    Co.    3 

C.  C.)  341,  Fed.  Cas.  No.  2,711;  Story  Mass.  37,  3  Am.  Dec.  77,  per  Scwall, 

V.  Streltell,  1  Dall.   (1  U.  S.)   10,  1  J.;  Maryhind  Ins.  Co.  v.  Batliiu-st,  5 

L.  ed.  ]o.  Gill  &  J.  (Md.)  159,  2.31. 

'  Ogdcn  V.  Fire  Ins.  Go.  12  Johns.  '  King   v.   Middlelown   Ins.   Co.   1 

(N.  Y.)  25,  aff'g  10  Johns.   (N.  Y.)  Conn.    184,    contra,    Ogdeii    v.    New 

177.                                         ,  York  Ins.  Co.  10  Johns.  (N.  Y.)  177. 

*  The  sale  in  this  case  was  under  a  '  Storer  v.  Gray,  2  Mass.  505.     See 

decree     of     admiraltv.       Sawyer     v.  Maryland  Ins.  Co.  y.  Hatliurst,  5  Gill 

Maine    Fire   &   Marine   Ins.    Co.    12  &   j".    (Md.)    159;    Bourke  v.    Gran- 

Ma.s.s.  291.  berry,  Gilm.    (Va.)    16,  9  Am.  Dec. 

"Abbott  v.  Broome,  1  Gaines   (N.  589. 
Y.)  292,  2  Am.  Dec.  187;  Walden  y. 
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erty  tJiat  lias  been  iiliamloned  ami  paid  for  1>\  ilu'  insurer  is  held 
to  be  for  the  benolit  of  the  insurer.^  In  considerin*;-  and  applying 
the  above  authorities,  it  is  important  to  note  the  eit'ect  of  an  aban- 
(k)nmont  and  the  relations  which  the  assured  and  the  master 
sustain  in  consequence  thereof  to  the  insurer.  The  iirst  proposition 
is,  that  assured  may  elect  to  abandon  or  not;  he  is  never  obligated 
to  do  so.  If  ho  does  make  abandonniont,  mid  it  is  accepted,  the 
insurers  stand  in  the  place  of  assured  as  to  ownership  rights  and 
liabilities,  and  the  abandonment  relates  back  to  the  time  of  the 
disaster.  The  a.ssurer  is  not  bound  to  accept,  but  if  the  abandon- 
ment is  rightfully  and  lawfully  made,  he  will  become,  nevertheless, 
liable.  These  general  principles  have  already  been  noted.  It 
would,  therefore,  reasonably  follow,  and  it  is  so  held,  that  after  a 
valid  abandonment  which  is  not  accepted,  the  insured  remains  the 
quasi  agent  or  trustee  of  the  insurer,  and  must  act  in  good  faith 
according  to  what  he  deems  best  for  the  interest  of  those  con- 
cerned.^" He  ought,  therefore,  in  view  of  the  general  doctrine  of 
trusteeship  or  agency,  to  do  no  act  inconsistent  with  such  relation, 
and  it  is  declared  to  be  a  sound  policy  which  prevents  a  trustee 
from  purchasing  the  estate  of  his  cestui  que  trust,  and  therefore 
that  assured  cannot  purchase  except  with  the  consent  of  the  in- 
surers, and  tliat  if  he  does  so  the  abandonment  is  waived  and  an- 
nulled.^^  And  this  principle  has  been  extended,  as  above  noted, 
to  the  case  where  the  assurer  has  been  notified  as  to  the  time  and 
place  of  s^le.^^  It  is  true  that  if  one  has  intrusted  to  him  the  care 
and  protection  of  property  as  trustee,  that  he  cannot  purcliase  or 
deal  witli  the  property  to  his  own  advantage  to  the  prejudice  of 
the  cestui  que  trust,  and  that  this  rule  applies  not  only  to  trustees 
but  to  those  standing  in  a  similar  fiduciary  relation. ^^  But  it  is 
nevertheless  held,  as  already  stated,  in  Connecticut  that  it  is  sufh- 

^  United   Ins.    Co.   v.    Robinson,   2  Maine. — Freeman  v.  Harwood,  49 

Caines  (N.  Y.)  280.  Me.  195. 

^°  Walden   v.    Phoenix   Ins.    Co.   5  Maryland. — Nortli  Baltimore  Build- 

.Jolins.  (N.  Y.)  310,  4  Am.  Dec.  359.  ing  Assoc,  v.  Caldwell,  25  Md.  420, 

^^  Robertson    v.    Western    Fire    &  90  Am.  Dec.  67. 

Marine  Ins.  Co.  19  La.  227,  36  Am.  New  Jersey. — Den  ex  dem.  Obert  v. 

Dec.  73,  per  Taliaferro,  J.  Plammel,  3  Har.  (18  N.  J.  Law)  74, 

12  Ogden  V.  Fire  Ins.  Co.  12  Johns.  81. 

(N.  Y.)  25,  affg  10  .Johns.   (N.  Y.)  New    To /•/.-.— Torrey    v.    Bank    of 

177.  Orleans,  9  Paige   (N.  Y.)    649,  afC'd 

^^  United      >ilales.^\\onn\ey      v.  7  Hill  (N.  Y.)  260. 

Wonnlev,  8  Wheat.   (21  U.  S.)  421,  West  Virginia. — Morris  v.  Joseph, 

5  L.  ed."  651.  1  W.  Va.  256,  91  Am.  Dec.  386. 

Georgia. — Renew  v.  Butler,  30  Oa.  Enyland. — Parkinson  v.  Hanbury, 

954.  2  DeG.  J.  &  S.  450. 
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cient  if  the  purchase  is  made  at  an  open  and  fair  sale.^*  And  it 
is  also  declared  that  if  there  is  a  valid  decree  by  an  admiralty  court 
of  jurisdiction,  the  j^roperty  is  so  far  changed  that  there  may  be  a 
valid  purchase  by  the  master  and  subsequent  sale  to  assured.^^ 
But  it  seems  that  in  case  of  a  trusteeship  as  to  property  in  posses- 
sion, even  under  a  judicial  sale  by  virtue  of  a  superior  title,  a 
purchase  by  the  trustee  for  his  own  benefit  is  not  sanctioned.^® 
Having  in  view,  therefore,  these  decisions  and  general  princii)les, 
it  may  be  inferred  that  perhaps  a  distinction  exists  between  a 
master's  sale  and  a  lawful  sale  by  decree  of  an  admiralty  court,  al- 
though it  may  be  equally  inferred  that  a  purchase  by  assured  even 
in  such  case  for  his  own  benefit  might  operate  as  a  waiver  of  an 
abandonment  made.  Again,  the  master  after  a  valid  abandoD- 
ment  becomes  the  insurer's  agent,  so  far  as  his  bona  fide  acts  for 
the  benefit  of  the  property  are  concerned."  But  the  master  is  to 
a  certain  extent  the  agent  of  assured,  or  of  those  concerned  in 
the  voyage,  until  the  abandonment,"  although  it  is  said  that  it 
is  only  after  an  abandonment  and  the  passage  of  the  title  that 
the  master  becomes  iussurer's  agent,"  and  that  after  that  time  the 
iissured  is  not  bound  by  his  acts  unless  he  adopts  them.^°  If. 
therefore,  he  sells  and  purchases  after  abandonment  made,  it  is 
ill  the  capacity  above  indicated.  Agam,  it  is  held  that  a  master  of 
a  ship  who  sells  a  cargo  at  public  auction  after  an  abandonment 

^*King  V.  Middletown  Ins.   Co.  1  Ins.  Co.  7  Johns.    (N.  Y.)   514,  per 

Conn.  184.  Shaw,  C.  J.;   Juniel  v.  Marine  Ins. 

i^iSiorer    v.    Gray,    2    Mass.    565;  Co.   7   Johns.    (N.    Y.)    412,   423,   5 

Oliver  V.  Newburyport  Marine  Ins.  Am.  Dec.  283,  per  Kent,  Cli. 

Co.  3  Mass.  37,  53,  3  Am.  Dec.  77,  South  Carolina.— Mowvy  v.  Char- 

per  Sewall,  J.  leston  Ins.  Trust  Co.  6  Rich.  (S.  C.) 

18  Jewett  V.  Miller,  G  Seld.   (10  N.  l-Hi,  GO  Am.  Dec.  122. 

Y.)  402,  05  Am.  Dec.  751.  is  Doderer  v.  Delaware  Ins.  Co.  2 

"  United  Slates.— CohunWian   Ins.  Wasli.  (U.  S.  C.  C.)  01,  Fed.  Ca.s.  No. 

Co.  V.  Ashby,  4  Pet.  (2!)  U.  S.)  130,  3,733;  The  Sarah  Ann,  2  Sum.   (U. 

7  L.  ed.  809;  The  Sarah  Ann,  2  Sum.  S.  C.  C.)  200,  Fed.  Cas.  No.  12,342; 

(U.    S.   C.   C.)    200,   Fed.    Cas.   No.  Pike  v.   l^ah-h,  38  Me.  302,  01  Am. 

12,342;    Mutual    Safety    Ins.    Co.    v.  Dec.    248;    Natchez    v.    Stanton,    2 

Carf^o   of  Ihc   Geor^'e,"  Olcott,   Adm.  Smedes  &  M.    (Miss.)    340,  41   Am. 

80,  Fed.  Cas.  No.  0,081.  Dec.  502;   Butler  v.   Murray,  30  N. 

Louisiana. — Pliillips    v.    St.    Louis  Y.  88,  80  Am.  Dec.  355. 

Ins.  Co.  11  La.  Ann.  459.  "  Hichelicu  &   Ontario  Navigation 

Massachusetts. — Ba<l<,'er    v.    0<<an  Co.   v.    liuston   Maiine   Ins.   Co.   130 

Ins.   Co.  23   Pick.    (40   ^rass.)    347;  V.   S.   408,   34  L.   ed.   3!»8,   10   Sup. 

Smith  V,  Manufac'turcrs'  Ins.   Co.  7  CI.  034. 

Met.  (48  Mass.)  448,  453.  20,j,„„(.i    ^     Marine    Ins.     Co.    7 

.\ew    York. — Difkey    v.    American  .loliiis.  (N.  Y.)  412,  423,  5  Am.  Dec. 

Ins.   Co.   3    Wend.    (N.   Y.)    058,   20  283. 
.\in.  Dec.  7<i3;  (Jardcre  v.  Cuhnnbiaii 
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to  tlio  undorwrilors  and  buys  it  in  the  sale  lo  pivvont  a  loss  does 
not  beioine  owner  of  llie  i)r()|)ei'ty  so  as  to  accjuiro  Iheieby  an  in- 
surable interest.^  It  would  seem,  tberefore,  that  tbe  purehase  by 
assured  after  abandonment  made  for  bis  own  benefit,  or  bis  allirm- 
anee  oH  a  pureba-^e  by  tbe  master  ui)on  tbe  same  grounds,  cspeeially 
if  eou]»led  wi(b  aels  evideneiui;  an  intent  to  exercise  ownersbip  or 
control  over  tbe  property,  would  operate  as  a  waiver  of  any  claim 
under  tbe  abandoiunent.  and  if  abaiulonment  lias  been  made  and 
ibe  loss  jniid,  tbe  purcbase  would  inure  to  assurer's  benefit,  but  if 
a  purcbase  by  tbe  master  is  witbout  assured's  j)rior  aulborily  or 
subsequent  allirmance.  tbe  assured  is  not  })recluded  from  insistin.<>; 
on  bis  claim  as  for  a  total  loss.  Tbat  assurers,  after  abandonment 
made  and  accepted,  may  avail  themselves  of  the  benefit  of  the  rc- 
])urchase  if  they  choose,  but  are  not  obligated  to  do  so,  and  if  the 
master  before  abandonment  ])urcbases  the  vessel,  the  right  to 
abandon  being  admitted  to  otherwise  continue,  it  is  df)ubtful  if, 
so  far  as  an  abandonment  of  the  ship  is  concerned,  the  under- 
writers are  liable  as  for  a  total  loss  without  an  abandonment  of 
the  ship,  and  it  may  be  a  question  whether  the  owner  in  this  last 
case  is  not  obligated  to  accept  the  vessel.  But  under  no  circum- 
stances ought  assured  to  do  anything,  with  reference  to  the  title, 
rights,  and  interests  of  assurer  arising  as  abandonee,  which  .is 
inconsistent  with  the  relation  in  which  assured  has  placed  himself 
to  the  assurer  by  virtue  of  the  abandonment.  AVe  do  not  state  the 
above  as  a  positive  binding  rule,  but  merely  a  deduction  from  the 
princijDles  upon  which  the  doctrine  of  abandonment  rests,  as  well 
also  as  upon  the  quasi  trusteeship  of  the  assured  after  abandonment 
made.  The  courts  of  the  several  states  will  undouljledly  be  bound 
by  precedent  in  their  own  states,  except  some  strong  reasons  induce 
a  different  conclusion.^ 

§  3017a.  Abandonment:  nonwaiver  clause. — If,  by  reason  of  a 
policy  stipulation  and  also  under  the  law  and  the  facts  the  acts 
of  insurer  in  taking  po.ssession  of  a  sunken  vessel,  raising  her,  and 
tendering  her  to  assured  in  her  wrecked  and  damaged  condition 

^Barker  v.  Marine  Ins.  Co.  2  Marine  Ins.  Co.  2  Mass.  420;  Lover- 
Mason  (U.  S.  C.  C.)  3G9,  Fed.  Cas.  ing  v.  Mercantile  Ins.  Co.  12  Pick. 
No.  !)92.  (29  Mass.)  348. 

2  L'nifed    States. — See    Chesapeake  Neiv     York. — Walden    v.     Plurnix 

Marine  Ins   Co.  v.   8tark,  G   Cranch  Ins.  Co.  5  Johns.  (N.  Y.)  310,  4  Am. 

(.10  U.   S.)   208,  272,  3  L.  ed.  220;  Dee.  359. 

Columbian  Ins.  Co.  v.  Ashby,  4  Pet.  Pennsiilvankt. — Curcier    v.     Phila- 

(29  U.  S.)  139,  7  L.  ed.  809.  delphia  Ins.  Co.  5  Serg.  &  R.   (Pa.) 

Maine. — Chamberhiin  v.  Harrod,  5  113. 

Greenl.  (o  Me.)  303.  England. — Wilson    v.    Forster,    6 

Massachusetts. — Martin    v.    Salem 
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without  repairs  made,  there  is  a  constructive  acceptance  of  an 
abandonment,  then  assurer  is  not  aided  by  a  policy  clause  that: 
"any  acts  of  assurers  or  of  their  joint  or  respective  agents,  in  pre- 
serving, securing,  saving  or  repairing  the  property  insured,  shall 
not  be  considered  or  held  to  be  a  waiver  or  an  acceptance  of  an 
abandonment  or  of  an  acknowledgment  of  liability  by  the  in- 
surer." ^ 

If  a  ves'=el  is  stranded  and  being  taken  off  the  beach  is  detained 
at  an  intermediate  port  by  an  act  of  the  underwriters,  against  the 


Taimt.  25,  1  ]\rarsh.  425,  16  R.  R. 
560. 

See  2  Phillips  on  Ins.  (3cl  eil.)  _392 
et  seq.,  421  et  seq.,  sees.  1699,  1/03, 
1731  et  seq. ;  2  Arnould  on  Marine 
Ins.  (Perkins'  ed.  1850)  1205,  *1192 
et  seq.;  2  Id.  (Maclachlan's  ed.  1887) 
983;  2  Parsons  on  Marine  Ins.  (ed. 
1868)  191  et  seq.,  notes;  3  Kent's 
Commentaries,  332. 

3  Alliance  Ins.  Co.  v.  Producers' 
Cotton  Oil  Co.  108  Miss.  589,  67  So. 
58,  45  Ins.  L.  J.  379.  The  court, 
per  Smith,  C.  J.,  said:  "The  par- 
ticular clau.se  of  the  provision  of  the 
jiolicy  here  in  question  relied  on  hy 
appellant  as  preventinj?  its  acts  in 
raising  the  vessel  and  tendering;:  her 
to  appellees  in  her  wrecked  and  dam- 
aged condition  from  resulting  in  a 
constructive  acceptance  of  the  aban- 
donment is  that : — 

"  'Any  acts  of  assured  or  assurers 
or  of  their  joint  or  respective  agents, 
in  preserving,  securing,  saving,  or  re- 
pairing the  property  insured,  shall 
not  he  considered  or  held  to  1)6  a 
waiver  or  an  acceptance  of  an  aban- 
donment or  of  an  acknowledgment 
of  liability  by  the  insurers.' 

"In  Northwestern  Transportation 
Co.  v.  Continental  Ins.  Co.  24  Fed. 
177,  it  was  pointed  out  that  this 
clause  was  added  to  marine  insurance 
policies  because  of  the  liolding  of  Mr. 
.Justice  Stf)rv  in  Peele  v.  Merdiants' 
Ins.  Co.  3  Mas.  (U.  S.  C.  C.)  27, 
Fed.  Cas.  No.  10,905,  19  Fed.  Cas. 
98,  that  the  mere  net  of  the  insurer 
in  taking  possession  of  an  al)an«loned 
vessel  operated  ipso  facto  as  an  ac- 
ceptance of  tlie  abandonment.  It  was 
there  .said  that : — 


"  'In  consequence  of  the  decision  of 
]\[r.  Justice  Story,  the  policies  were 
amended  so  as  to  provide  that  the 
acts  of  the  insured  or  insurer  in  re- 
covering, saving,  and  preserving  the 
property  should  not  be  considered  a 
waiver  or  acceptance  of  the  abandon- 
ment. .  .  .  The  object  of  the 
clause  in  the  policy  Avas  to  prevent 
the  mere  act  of  taking  possession  and 
rescuing  the  property  being  treated 
as  ip.so  facto  an  acceptance  of  the 
abandonment.  The  companies  wished 
to  reserve  the  right  to  raise,  repair, 
and  restore  the  vessel  within  a  reason- 
able lime.  But  in  the  Peele  Case,  it 
was  held  that  they  were  not  at  liberty 
to  touch  her  in  any  way  without  be- 
ing held  as  accepting  the  abandon- 
ment. The  policies  now  not  only 
give  them  the  right  to  interpose  to 
recover  the  vessel,  but  in  case  the 
owner  should  do  this,  and  then  re- 
fuse to  repair,  the  underwriters  may 
then,  after  recovery,  cause  the  same 
to  be  repaired  for  account  of  the  in- 
sured; but,  having  once  made  their 
election  to  raise  the  vessel,  we  do  not 
understand  that  they  are  at  lil)erty 
to  stop  short  of  full  performance,  or 
to  tender  her  back  to  the  owners  with- 
out complete  indemnity  for  the  loss.' 

"Moreover,  this  clause  was  con- 
tained in  the  policies  sued  on  in  most 
of  the  cases  hereinbefore  cited,  that 
were  decided  after  the  decision  of  the 
Peele  Case." 

As  to  nonwaiver  and  sue  and  labor 
clauses,  see  also  §  2987  herein. 

As  to  repairs,  etc.,  by  insurer  under 
nonwaiver  dau.se,  etc.,  clause  giving 
right  to  interfere,  see  §  3048  herein. 
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mnslor's  protest  and  objection,  so  that  insured  cannot  inldli^ontly 
and   fullv   ascertaii\   the  extent  of  the  dania.L^e  and   the  piohablo 
cost  of  repairs,  and  so  determine  tlie  full  extent  of  the  dainas;e 
occasioned  by  the  disaster,  a  delay  of  about  four  montlis  is  justi- 
lied  when  it'ai)pcars  that  it  happened  durinp,'  the  winter  season, 
and  until  notice  from  the  underwriters  that  the  salva,n;e  had  not 
been  paid,  and  a  libel  therefor  was  threatened,  and  by  reason  of 
the  place  or  mooring  there  was  danger  of  further  damage  by  pound- 
ing against  the  dock,  especially  so  when  there  was  still  ample  time 
for  the  underwriter  to  have  repaired  the  vessel,  or  sold  her  without 
repairs  for  the  next  season's  business,  and  this  was  so  llcld,  even 
though  the  policy  provided  that  the  acts  of  the  insurer  or  his 
"agent  in  recovering,  saving,  and  preserving  property  insured  in 
case  of  disaster  shall  not  be  considered  a  waiver  of  the  accei)tance 
of  the  abandonment."*     An  insurer  which  has  stipulated  in  the 
policy  that  its  acts  in  recovering,  saving,  and  preserving  the  prop- 
erty in  case  of  disaster,  shall  not  be  considered  an  acceptance  of 
abandonment,  cannot  be  deemed  to  have  accepted  an  attempted 
abandonment  of  the  goods  by  carrying  them  from  a  place  wliere 
there  was  no  agent  of  the  insured,  no  adequate  means  of  protection, 
and  no  market,  to  the  port  of  destination,  where  there  were  ex- 
cellent facilities  for  protecting  and  handling  them,  easy  access  to 
the  head  agency  of  the  assured,  and  a  good  market.^     And  the 
underwriter's  liability  is  not  varied  by  a  policy  clause:     "That  the 
acts  of  the  assurers  in  recovering,  securing,  saving,  and  preserving 
the  property  insured  in  case  of  disaster  shall  not  be  considered  an 
acceptance  of  an  abandonment."    And  this  applies  where  assurers, 
even  though  not  accepting  the  abandonment  takes  possession  of 
the  vessel  in  order  to  raise,  repair,  and  return  her,  but  they  do  not 
do  so  in  a  reasonable  time.  .  In  such  case  they  are  lia])le  as  for 
a  total  loss,  as  holding  the  vessel  for  an  unreasonable  time  operates 
as  a  constructive  acceptance  of  the  abandonment,  for  the  above 
stipulation  refers  only  to  authorized  acts.^ 

§  3018.  Waiver,  revocation,  and  estoppel:  insured  and  insurer 
generally:  miscellaneous  cases.— It  may  be  generally  stated  that 
not  every  act  of  ownership  must  necessarily  and  under  all  circum- 
stances, be  construed  into  a  relinquishment  of  the  abandonment.' 

*  Youn"-  V.  Union  Ins.  Co.  24  Fed.  (Pliooiiix  Ins.  Co.  v.  Copelin)  9  Wtill. 

279.         °  (7G  U.  S.)  461,  19  L.  ed.  7.39,  cited 

^Washburn  &  Moon   Manufaetur-  in    Soelber^  v.   Western   Assnr.   Co. 

ing  Co.  V.  Relianr-e  Marine  Ins.  Co.  119  Fed.  23,  29,  5.5  C.  C.  A.  (501,  607; 

179  U    S.  1,  45  L.  ed.  49,  21  Sup.  Marmaud  v.  Melledge,  123  Mass.  173, 

Ct.  1,  aff'g  82  Fed.  296,  27  C.  C.  A.  179. 

234  '  Columbian  Ins.   Co.  v.  Aslit^y,  4 

6  Copelin     V.     Pha'nix     Ins.     Co.  Pet.  (29  U.  S.)  139,  7  L.  ed.  809. 
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And,  ill  this  cuimectiuii.  llie  poiiU  sliuuld  not  be  overlooked  that 
there  may  be  a  constructive  as  well  as  an  express  acceptance  of  an 
abandonment  although  there  is  not  an  intent  to  accept  the  same 
and  even  though  acceptance  is  expressly  refused,*  for,  in  such  cases, 
the  facts,  the  circumstances  and  the  contract  between  the  pai'ties 
must  of  necessity  enter  into  a  consideration  of  the  question  of 
waiver  and  the  determination  thereof  must  rest  thereon,  and  it 
follows  that  where  an  abandonment  is  even  constructively  accepted 
by  insurer  it  is  thereby  precluded  from  asserting  against  a  claim 
to  the  contrary  that  the  vessel  is  not  a  total  loss  either  actual  or 
constructive  or  from  insisting  that  she  was  not  damaged  or  de- 
stroyed by  a  peril  insured  against.®  So  receiving  and  disposing  of 
a  vessel  and  the  proceeds  of  the  cargo  by  insured  or  a  person  whom 
he  has  put  in  as  ostensible  owner,  in  order  to  claim  in  case  of 
cajXure,  will  be  a  waiver  of  a  previous  abandonment.^" 

The  redelivery  of  a  captured  vessel  on  bail  to  an  agent  appointed 
by  the  master  is  not  a  waiver  of  an  abandonment.^^  And  a  sale 
after  abandonment  and  refusal  to  accept,  made  in  good  faith  for 
the  benefit  of  all  concerned  and  to  prevent  an  absolute  total  loss, 
is  not  a  waiver  or  revocation  of  the  abandonment.^^  The  sub- 
sequent sale  of  the  vessel  by  a  mortgagee  under  his  mortgage,  after 
she  has  been  repaired  by  the  underwriters  and  after  notice  by 
them  to  assured  that  they  will  no  longer  be  responsible  for  lier, 

*  Implied  jKceplancc,  see  §§  2987  Thame.s  &  Mersey  Ins.  Co.  72  ^lieh. 

et  seq.  herein.    As  to  acceptance  re-  571,   40    N.   W.    758;    Northwestern 

fused,  see  §  2993  herein.  Transportation  Co.  v.  Thames  &  Aiei- 

9  Alliance  Ins.  Co.  v.  Producers'  sey  Ins.  Co.  59  Mich.  214,  26  N.  W. 
Cotton  Oil  Co.  108  Miss.  589,  67  So.  336,  and  denying  authority  of  Shep- 
58,  45  Ins.  L.  J.  379,  citmg  Rich-  herd  v.  Henderson,  7  App.  Cas.  49, 
elieu  &  Ontario  Navigation  Co.  v.  9  Ct.  of  Sess.  Cas.  (4lh  series)  1, 
Boston  Marine  Ins.  Co.  136  U.  S.  in  so  far  as  it  conflicts  with  American 
408,  34  L.  ed.  398,  10  Sup.  Ct.  934;  authorities.  We  may  state  liere,  liow- 
Phfcnix  Ins.  Co.  v.  Copelin  (Copelin  ever,  that  in  England  acceptance  may 
V.  Phoenix  Ins.  Co.)  9  Wall.  (76  U.  also  be  inferred  from  acts  without 
S.)  461,  19  L.  ed.  739;  Hume  v.  word  or  writing. 
Frenz,  150  Fed.  502,  80  C.  C.  A.  320;  ^°  Smith  v.  Touro,  14  Mass.  112; 
Northwestern  Transportation  Co.  v.  Oliver  v.  Ncwburyporl  Ins.  Co.  3 
Continental  Ins.  Co.  (U.  S.  C.  C.)  Mass.  37,  3  Am.  Dec.  77. 
24  Fed.  171;  Peele  v.  Merchants'  ^Mjovering  v.  Mei'cantile  Ins.  Co. 
Ins.  Co.  3  Mas.  (U.  S.  C.  C.)  27,  12  Pi.k.  (29  Mass.)  348. 
F<-d.  Cas.  No.  10,905,  19  Fed.  Cas.  '^  Columbian  Ins.  Co.  v.  Ashbv,  4 
98;  Gloucester  v.  Younger,  10  Fed.  I'd.  (29  U.  S.)  139,  7  L.  ed.  809; 
Cas.  495;  Marmaud  v.  Mdhvliro.  123  Waidcn  v.  Phrrnix  Ins.  Co.  5  Johns. 
Ma.s.s.  176;  Keynoids  v.  (Jccan  Ins.  ( N.  Y.)  310,  4  Am.  Dec.  359;  Law- 
Co.  1  Mete.  (42  .Mas.s.)  160;  Peole  v.  rence  v.  Van  Home,  1  Caines  (N.  Y.) 
Suffolk  Ins.  Co.  7  Pick.  (24  Mass.)  276,  285. 
254,  19  Am.   Dec.  286;  Richelieu  v. 
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iliH's  iiol  itpoiati'  ;i>  a  waivor  of  llu'  aliaii(l<iiiiin,'ul  a>  lo  llio  mort- 
ojiuor.^'  Wlioi-o  the  ins^uivr  rciused  lo  aoi-opl  the  aUainluumciil, 
aiul  the  insured  sold  the  goods  on  aci-oinit  of  the  insurer,  such 
sale  was  held  to  be  no  waiver  of  the  altandoniiii'ut." 

A  waiver  of  the  ri^ht  to  al>andon  may  arise  from  the  acts  of 
assured  or  his  agent  in  repairing  or  rolitling  the  ship,  hut  this 
does  not  apply  to  their  acts  bona  fide  in  caring  for  the  property, 
saving  and  recovering  it,  and  making  the  most  thereof  for  the 
benelit  of  all  concerned,  and  this  applies  to  l)(»lii  cargo  and  ship, 
and  in  fact  it  is  an  obligation  resting  upon  assured  and  his  agents 
to  do  their  best  in  saving  and  recovering  the  pr()[>erty.^*  When  a 
policy  was  on  freight  bill,  and  the  vessel  became  leaky,  caused  by 
running  against  a  snag  in  the  river,  and  the  cargo  was  discharged 
and  the  vessel  returned  to  her  port  of  departure,  where  she  was 
repaired  with  the  insurer's  consent,  and  the  risk  was  transferred 
to  two  other  boats,  there  being  no  additional  consideration,  how- 
ever, for  the  change,  it  was  held  that  the  transfer  released  the  in- 
surers. ^^  If  full  payment  on  advances  on  bottomry  is  refused  on 
the  ground  that  the  insurance  contract  was  pro  tanto  discharged 
by  the  collection  of  freight,  notice  of  abandonment  to  the  insurers 
of  any  claim  of  the  insured  against  master  or  owner  by  reason  oi 
such  collection  of  freight  is  waived." 

13  JAillon  Marine  Ins.  C'u.  v.  Good-  (N.  Y.)  (i3,  15  Am.  Doe.  431;  Dickey 

mail    32  Ala.  108.  v.   American    Ins.    Co.   3    Wend.    (N. 

"Livingston    v.   Hastie,   3   Johns.  Y.)    058,  20  Am.  Dec.  703;   Benson 

Cas.   (N.  Y.)   293.  v.    Chapman,   2    H.    L.    Cas.   090,   8 

15  Hyde  V.  Louisiana  State  Ins.  Co.  C.  B.  950,  13  Jur.  909. 
2   Mart.   N.    S.    (La.)    410,   14   Am.        ^^  j^^ield  v.  Citizens' Ins.  Co.  11  Mo. 

Dec.  410;  Catlett  v.  Pacific  Ins.  Co.  50. 

1  Wend.  (N.  Y.)  501;  Dickey  v.  New        ^'^  Force  v.  Providence- Washmgton 

York  Ins.  Co.  4  Cow.   (N.   Y.)   222;  Ins.  Co.  35  Fed.  707. 
Depau    v.    Ocean    Ins.    Co.    5    Cow. 
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CHAPTER  LXXVIII. 
TOTAL  LOSS  AND   TOTAL  DISABILITY— FIRE  AND  ACCIDENT. 

§  3025.     Total  loss:  building-:  fire  risk. 

§  3026.  "Wholly  destroyed,"  "totally  destroyed:"  fire  risks:  how  far  ma- 
rine cases  analogous. 

§  3027.  "Wholly  destroyed"  and  "totally  destroyed,"  continued:  how  far 
valued  policy  cases  analogous. 

§  3028.     "Wholly  destroyed,"  "totally  destroyed :"  total  loss :  eases. 

§  3029.     "Wholly  destroyed,"  "totally  destroyed:"  total  loss:  conclusion. 

§  3030.  Total  loss  under  policy  issued  after  loss  bj'  fire,  and  before  build- 
ing repaired. 

§  3031.  "Total  disability,"  "permanently  disabled,"  "wholly  disabled,  etc.;" 
accident  and  benefit  insurances. 

§  3032.     Construelion  of  the  words,  "total  and  permanent  disability." 

§  3033,     "Wholly  disabled :"  insured  under  two  occupations. 

§  3034.  "Total"  and  "partial  total"  disability:  loss  of  a  foot  or  feet,  hand 
or  hands,  eye  or  eyes. 

§  3035.     "Permanent"  disability  excludes  that  which  is  merely  temporary. 

§  3025.  Total  loss:  building:  fire  risk. — We  have  seen  that  in 
marine  ri.sk.s  it  is  not  necessary,  in  order  to  constitute  an  absohite 
or  actual  total  lo.ss  under  tlie  general  provisions  of  an  ordinary 
policy,  that  the  property  sliould  l)e  absolutely  and  completely 
destroyed  as  to  every  part  and  parcel  thereof,  but  that  it  is  suilicient 
if  the  ship  ceases  to  exist,  as  a  ship,  or  is  otherwise  irretrievably  lost 
to  assured.^  So  in  case  of  an  insurance  upon  a  building  under  a 
fire  risk,  the  first  principle  is,  that  it  is  the  building,  and  not  the 
materials  of  wliich  it  is  composed,  that  is  covered^  and  therefore 
total  lo.^s  docs  not  n)ean  necessarily  an  al)Solute  extinction  of  every 

^  A.s  to  absolute  total  lo.ss,  etc.,  see  Nave  v.   Ilenne  Mutual  Ins.   Co.   37 

§§  2894,  2901,  2()3(J,  2!»37  herein.  Mo.  430,  90  Am.  Dec.  394;  Brown. v. 

*  Thuringia  Ins.  Co.  V.  Mallott,  111  Connecticut    Fire    Ins.    Co.    —    Mo. 

Ky.   519,   23   Ky.   L.    Hep.   1218,  55  App.   — ,   184   S.   W.    122,   Nortoni, 

L.R.A.   277,  ()4   S.    W.   991,  :U   Ins.  J.;    Pennsvlvania    Fire    Ins.    Co.    v. 

L.  J.  103,  164;  O'Keefe  v.  Liverpool  Drackett,  (i3  Ohio  St.  41,  81  Am.  St. 

&  London  &  Globe  Ins.  Co.  140  .Mo.  Kep.  608,  57  N.  E.  962,  29  Ins.  L.  J. 

.558,  :U(    r>.R..A.   819,  41   S.   W.   922,  841.     See  §  1752  herein. 
26  Ins.  L.  .).  SSS,  S9(),  (}aiint,  V.  J.; 
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[lart  and  parrel  of  I  ho  i)rui)erty.  In  .^udi  risks  tlicre  is  a  total 
dftslnu-tioii  ami  total  loss  wlioii,  by  the  peril  of  lire,  the  biiildii.g 
beeouKX^  a  mass  ol"  ruins  and  rubbish,  and  loses  its  si)ccilic  character, 
and  ica-i's  to  exist  as  a  building,  becoming  unlit  for  use  as  such, 
without  regard  to  the  fact  that  even  some  piu'ts  may  be  left  entire, 
or  that  a  large  portion  of  the  building  be  left  standing,  and  not 
actually  destroyed.  Thus,  when  a  building  was  entirely  destroyed, 
and  the  front  had  partly  fallen,  and  the  other  part  left  in  such  a 
condition  as  to.be  in  constant  dangerof  falling,  and  almost  one-half 
the  interior  and  roof  destroyed,  it  was  held  a  total  loss.^ 

To  recur  to  what  is  first  stated  under  this  section  it  is  pertinent 
to  state  here  that  in  IS'ew  York  it  is  declared  per  O'Brien,  J.,  that 
it  is  not  unreasonable  to  apply  the  doctrine  which  prevails  in  maiine 
insurance  with  respect  to  the  total  loss  of  the  ship  or  vessel  insured, 
and  the  principle  underlying  repairs,  and  constructive  total  loss.* 
In  all  cases,  however,  of  a  total  loss  of  a  building,  if  it  is  intended 
to  rely  upon  decisions  relating  to  total  loss  of  a  ship  where  she 
has  ceased  to  exist  as  such,  care  should  be  taken  to  distinguish 
between  the  absolute  and  constructive  total  loss  of  ships.  Again,  the 
analogy  betw^een  ships  and  a  building  can  never,  in  respect  to  this 
question,  be  perfect,  for  it  can  be  clearly  conceived  that  a  vessel 
may  be  irretrievably  and  absolutely  lost  to  assured,  although  the 
ship  may  be  entire  as  to  her  hull,  rigging,  apparel,  etc.     This  is 

3  Hamburg-Bremen   Fh-e   Ins.    Co.  Co.  v.  Drackett,  63  Ohio  St.  41,  57 

V.  Garlington,  66  Tex.  103,  59  Am.  N.   E.   962,   29   Ins.   L.   J.   841,   843, 

Rep.  612,  18  N.  W.  337.  81  Am.  St.  Kep.  608. 

See  also  tlie  following-  eases:  West  Virginia. — Teter  v.  Franklin 

United      States.— OiAxkoah.      Pack-  Fire  Ins.  Co.  74  W.  Va.  344,  82  S.  E. 

mg   &   Provision    Co.    v.    Mercantile  40. 

Ins.  Co.  31  Fed.  200.  Wisconsin.    —    Seyk    v.    Millers' 

California. — Williams      v.      Hart-  National    Ins.    Co.    74    Wis.    67,    3 

ford  Ins.   Co.   54   Cal.   442,   35  Am.  L.R.A.   523,  41  N.   W.   443;   Harri- 

Rep.  77.  li'an  v.  Queen  Ins.  Co.  49  Wis.   71, 

Kentucky. — Palatine    Ins.    Co.    v.  5  N.  W.  12. 

AVeiss,  109  Ky.  464,  22  Ky.  L.  Rep.  See  also  cases  under  §  3028,  and 

994,  59  S.  W.  509,  30  Ins.  L.  J.  365,  conclusion   under   §   3029   herein. 

367.  On   constnictive  total   loss   of   in- 

Missouri.— Nave    v.     Henne     Mu-  sured  building,  see  notes  in  56  L.R.A. 

tual   Ins.   Co.    37   Mo.   430,   90   Am.  784;   39   L.R.A. (N.S.)    1182;    L.R.A. 

Dee.   394.  1915E,  618. 

■  Nebraska. — German     Ins..    Co.     v.  *  Corbett    v.    Spring    Garden    Ins, 

Eddy,  36  Neb.  461,  19  L.R.A.  707,  Co.  155  N.  Y.  389,  41  L.R.A.  318, 

22  Ins.  L.  J.  468,  54  N.  W.  857.  50  N,  E.  282,  27  Ins.  L.  .1.  606,  609, 

New  York.  —  Corbett  v.   Spring  610. 

Garden  Ins.   Co.  155  N.  Y.  389,  41  As    to    repairs    of   ship,    etc.,    see 

L.R.A.   318,  50   N.    E.   282,   27   Ins.  §§  3040  et  seq.  herein. 

L.  J.  606,  608.  As   to   abandonment,   etc.,   see   §§ 

Ohio.   —    Pennsylvania    Fire    Ins.  28')2  et  seq.  herein. 
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clearly  illustrated  where  the  ship  goes  to  the  bottom  of  the  dee]) 
sea.  So  the  hull  of  the  ship  may  hold  together,  and  the  vessel  still 
exist  in  the  form  of  a  vessel,  and  there  be  such  an  absolute  total 
loss  as  to  warrant  a  sale  of  the  vessel,  and  a  recovery  for  the  total 
loss.  In  determining,  therefore,  whether  a  building  is  so  injured 
by  fire  as  a  peril  insured  against,  care  should  be  taken  not  to  rest 
so  much  upon  seemingly  analogous  cases  in  the  marine  law,  as 
upon  the  general  principles  underlying  insurances,  both  marine 
and  fire,  and  upon  fair  dealing  between  insurer  and  insured.* 

In  a  Minnesota  case  the  opinion  discusses  the  meaning  of  total 
loss,  including  the  effect  and  application  or  rather  relevancy  of  tlie 
words  "identity"  and  "specific  character'  of  a  building  in  connec- 
tion with  the  definition  and  test  of  a  total  loss.  Upon  this  important 
point  we  quote  from  the  opinion  the  following:  "These  words, 
'identity'  and  'specific  character'  have  been  used  and  applied  in 
many  insurance  cases,  and  have  given  rise  to  much  confusion. 
.  .  .  In  many  of  the  cases  in  which  these  terms  'identity'  and 
'specific  character'  were  used  in  the  course  of  the  discussion,  the 
writer  was  defining  the  subject-matter  of  insurance,  and  endeavor- 
mg  to  distinguish  the  building  as  such,  from  the  materials  of 
which  it  was  composed.  From  a  perusal  of  the  principal  insurance 
cases  in  this  country,  we  think  it  is  evident  that  the  words  'identity 
and  .specific  character'  have  been  used  to  define  total  loss  only  in 
cases  where,  according  to  the  facts  under  consideration,  there  was 
substantially  a  total  destruction  of  the  thing  insured.  There  never 
has  been  any  successful  attempt  to  define  what  is  meant  by  these 
words,  except  in  reference  to  the  specific  facts  in  each  case.  In  one 
sense  the  specific  character  of  a  building  is  destroyed  when  the 
roof  is  removed,  or  the  interior  burned  out,  and  the  balance  of 
the  structure  is  left  intact;  the  damage  being  comparatively  slight. 
The  identity  of  a  building  is  not  destroyed  if,  from  the  ruins,  the 
original  is  recognizable ;  and  yet  the  damage  may  be  complete  and 
the  I0.SS  total.  While  true  that  the  .suljjcct  of  insurance  is  the  build- 
ing and  not  the  materials  comprising  it,  when  docs  a  building  cease 
to  be  such,  within  the  meaning  of  the  policy?  The  object  of  (he 
contract  is  to  indcnmify  the  insured,  and  not  permit  him  to  specu- 
late at  the  expense  of  the  insurer;  to  compel  the  insurer  to  pay 
tliat  indemnity  in  money  or  to  restore  the  structure,  and  not  permit 
speculation  at  the  expense  of  the  insured.  If,  then,  as  a  rea.sonably 
prudent  business  i>roposition,  the  remaining  portions  of  the  build- 
ing could  be  >ilili/,ed,  in  phice,  for  the  purposes  of  reconstruction 
or  repairing,  the.  in.<iirer  must  be  permilled  to  exercise  its  option 

'^  Exumiue    next    bL(  Uuii    lieieiii. 
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to  oillior  roc'onstriicl  or  ]>;i\  the  riMSdiinMo  cost  thereof  as  found 
by  the  hoard  of  arhilnitors.  It',  liowcver,  no  part  of  the  Ijiiihlinc; 
renuiins  whieh  ean  he  utilized,  tlien  the  destnu-tion  is  complete, 
and  the  loss  total,  and  there  is  no  call  for  arbitration.  Where  the 
line  is  to  be  drawn  between  these  two  conditions  is,  in  each  par- 
ticular case,  a  question  of  fact.  It  adds  nothing-  to  say  that  total 
loss  occurs  when  the  identity  and  s|)ecilie  character  of  the  structure 
are  destroyed.  Wc  receive  no  aid  from  the  suggestion  that  total  loss 
ensues  when  the  reconstructed  building  would  be  recognized  as  a 
new.  rather  than  the  old,  structure.  No  light  is  thrown  on  the 
situation  by  ibc  <leclaration  that  total  loss  follows  from  the  fact 
that  the  rennianls  constitute  a  mass  of  ruins,  for  amidst  the  ruins 
may  remain  a  substantial  part  of  the  liuilding.  .  .  .  In  arriv- 
ing at  a  determination  of  what  a  prudent  owner  would  do  under 
such  circumstances,  it  is  proper  to  consider  not  only  the  condition 
of  tlie  walls  standing,  whether  they  are  suitable,  in  place,  to  be 
vised  as  a  part  of  the  reconstruction,  Init  also  the  relative  value  of 
such  walls,  in  place,  as  compared  with  the  cost  of  rebuilding.  It 
does  not  follow  that  because  some  part  of  the  remnants  may  be 
utilized,  in  place,  there  is  not  substantial  and  total  destruction  and 
loss.  The  law  will  not  take  note  of  trifles  in  this  respect.  It  fol- 
lows that  there  must  remain  a  substantial  part  of  the  building  in 
place,  which,  with  reasonable  repairs,  can  be  used  in  its  reconstruc- 
tion. "What  such  substantial  part  is,  is  a  question  of  fact,  depending 
upon  the  nature  and  cost  of  the  structure  and  the  character  and 
condition  of  the  remaining  parts,  and  it  was  proper  to  submit  to 
the  jury  in  this  case  all  evidence  bearing  upon  that  question, 
including  the  condition  of  the  building  as  left  by  the  tire,  and 
the  cost  of  rebuilding."  ® 

In  connection  with  the  first  part  of  the  above  quotation  it  may 
be  stated  that  the  word  '"identity"  is  defined  as  meaning  "the  same" 
"the  state  of  being  the  same  and  not  other,"'  therefore  it  cannot 
strictly  be  said  that  "the  identity  of  a  building  is  not  destroyed  if 
from  the  ruins,  the  original  is  recognizable,"  nor  can  it  be  said 
that  it  is  "the  same"  building,  nor  do  the  words  "the  state  of  being 
the  .same"  apply  thereto,  so  that  it  follows  that  the  building  in  such 
case  has  lost  its  "identity,"  and  losing  its  identity  becomes  one  of 
the  tests  upon  the  point  concerning  the  "damage"  being  "complete 
and  the  loss  total;"  again,  to  carry  the  argument  further,  if  the 
word  "identity"  is  used  as  synonymous  with  the  words  "to  identify," 
as  appears  by  the  above  use  of  the  word  "recognizable,"  then,  inas- 

6  Northwestern    Mutual    Life    Ins.    108.    88   X.   W.   205,   31   Ins.   L.   J. 
Co.    V,    Rochester    German    Ins.    Co.    108,   179,    181.— Lewis,  J. 
of   N.   Y.   85   Minn.   48,   56   L.K.A.       'Webster's  Universal  Diet. 
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much  as  "identity"  has  from  its  derivation  the  additional  meaning 
of  '"'to  make"'  and  its  definition  is  "to  make  to  be  the  same,"  *  it 
uuiild  follow  that,  if  from  what  remains,  or  "from  the  ruins"  the 
insured  Iniilding  can  reasonably  and  safely  be  made  "to  be  the 
same''  building  with  reasonable  repairs,  the  "damage''  would  not 
"be  complete,  "  nor  "the  loss  total." 

As  to  the  -word  "specific,"  as  used  in  the  above  quotation  from 
the  court,  if  it  means,  as  it  must,  that  by  reason  of  a  structure 
lieing  a  building  in  form,  shai)e,  and  character  it  is  so  denominated 
in  order  to  distinguish  it  from  other  things,  then  it  is  still  distin- 
guishable as  a  building  from  other  things  even  though  its  "roof 
is  removed  or  the  interior  burned  out"  if  "the  balance  of  the  struc- 
Ture  is  left  intac-t."  Its  ])articular  usefulness  as  a  building  may  be 
greatly  iuipaired.  but  its  specific  character,  its  distinguishing  char- 
acter, as  a  building  remains  and  is  not  destroyed,  and  it  may  be 
repaired  and  again  become  of  value  as  a  building  for  the  purposes 
intended,  so  that  it  would  seem  to  follow  that  one  of  the  tests  in 
defining  a  total  loss  is  whether  or  not  the  insured  building  has 
lust  its  identity  and  specific  character  as  a  building;  to  say  the 
least,  these  words  "identity"  and  "specific  character"  are  not  inaptly 
used  in  that  connection;  and  it  can  hardly  be  assumed  that  the 
various  courts,  wherein  these  terms  liave  been  used  in  their  opinions, 
w(.'re  using  them  inadvisedly;  and  necessarily  where  words  have  a 
certain  delinite  iiieanii)g  it  reasonably  follow^s  that  their  application 
would  cover  very  similar  facts  in  numerous  cases,  but  that  would 
not  of  itself  limit  their  use  and  restrain  their  meaning  to  all  like 
facts,  it  does  not  follow  that  because  a  principle  or  rule  applies  to 
one  certain  class  of  facts  in  numerous  cases  that  it  does  not  apply 
as  a  test  or  rule  go\erning  cases  w'here  other  facts  exist.  In  con- 
clusion :  to  say  that  the  point  whether  or  not  a  building  hag  lost  its 
'nhnilfii  <i,i(l  specific  character  as  a  building  is  one  of  the  testa  in 
determiiiing  what  constitutes  a  total  loss,  is,  at  least,  very  closely 
•  •(juivalent  to  saying  that  there  is  a  total  loss  where  the  subject- 
matter  insured  is  so  damaged  as  to  cease  to  he  a  thing  of  the  hind 
inxin-fd,  and  this  latter  is  undeniably  not  only  a  test  but  an  iiu- 
doul)ted  govcniiiii:  lulc^ 

§  3026.  "Wholly  destroyed,"  "totally  destroyed:"  fire  risks:  how 
far  marine  cases  analogous. — Tlie  Icniu-  ■•wholly  destroyed,'"  and 
'totally  destroyed"  in  valued  ]i()licy  laws  ^°  have  been  before  the 
lourts  in  several  ca.-o.  Iv\acll\  how  ncai'  akin  it  is  to  the  absolute 
total  loss  of  jiroperty  iu  uiariiK;  insurance  is  a  question  involving 
tin-  most  searching  in(|uiry  into  the  doctrines  of  absolute  and  con- 

8  \Vct».s|ci*s    T'liiviisjil    Diet.  1°  See    list    of    statutes    under    § 

9  See  cases  iiii<ler  >j  :i<>2H  lierein.        163,  3454  subdiv.   (f)   herein. 
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^^tnu•tive  total  lo.s>^  with  all  [\\v\r  tcchnicalilios,  with  a  result  that 
wouhl  toiul  to  confusion  in  a  lar^c  nuinhor  oi'  ai)i)ai(>ntly  analogous 
ra>os,  anil  he  perhaps  so  nuich  involved  as  to  make  the  eoniparison 
of  little  praitiial  value  in  the  majority  of  cases,  except  possibly 
where  the  utmost  eaution  is  exereised;  nevertheless  marine  eases 
should  not  he  totally  excluded,  hecause  there  is  a  certain  de<i;ree 
of  similarity  between  an  absolute  or  actual  total  loss  of  a  ship  anc^ 
the  total  h>ss  of  a  buildint;-  by  lire,  as  we  have  noticed  under  the 
last  section,  but  whclht  r  total  loss  of  a  buildiny;  by  a  peril  insured 
a.uainst  and  the  term  ''wholly  destroyed"  are  synonymous  is  an- 
other question.  In  marine  insurance  we  have  .seen  that  it  is  that 
thiuii  or  that  subject  matter  insured  to  which  the  loss  relates.  So 
it  must  be  that  building  insured  to  which  the  loss  relates;  in  other 
words,  there  nuist  be  a  loss  of  that  subject  itself,  and,  as  stated  under 
the  [)receding  section,  it  is  not  the  materials  of  the  building  which 
are  insured. ^^  ^Vgain,  i)olicies  nuist  receive  a  fair  construction  with 
reference  to  the  subject  matter,  the  intention  of  the  parties,^^  and 
the  principles  of  indenmity  although  insurance  is  not  a  perfect  con- 
tract of  indemnity."  Therefore,  "wholly  destroyed"  cannot  mean 
totally  annihilated.  Even  in  marine  insurance  there  is,  strictly 
speaking,  no  such  thing  as  total  destruciiou  or  absolute  annihilation 
of  the  subject  matter  of  insurance  itself,  although  it  may  be  totally 
destroyed  as  to  assured  for  all  the  purposes  to  which  insurance  has 
reference.  Again,  in  marine  insurance  expressly  stipulating  against 
liability  except  for  ''absolute"  or  ''actual  total  loss,"  we  have  .seen 
that  there  may  be  an  actual  total  loss  of  a  vessel,  although  it  remains 
a  specie,  provided  it  is  irretrievably  lost  to  the  owner,  and  that  the 
terms  do  not  necessarily  imply  the  actual  phy.sical  destruction  of 
the  thing  insured.^*  But  it  is  also  said  that  "if  the  ship  is  afloat, 
or  if  it  is  practicable  to  put  her  afloat,  and  if  she  is  capable  of  being 
repaired  at  any  expense,  it  is  not  a  total  loss  within  the  meaning 
and  intent  of  the  ])olicy;"  "  again  it  is  held  that  a  repaired  ship  is 
the  original  ship,  and  if  it  can  be  repaired  it  is  not  as  a  general 
rule  an  absolute  total  loss;^^  and  it  is  also  declared  that  "to  con- 
stitute an  actual  total  loss  there  must  exist  such  a  state  of  things 
as  that  the  sul)ject  of  insurance  is  wholly  destroyed  as  that  thing 
in  specie  which  was  insured,"  qualifled,  however,  by  the  statement 

"  See  §§  1732,  30'25  heroin.  Y.)    86,    affd    109    N.    Y.    504,    17 

12  As    to    construction    of    policv,  N.  E.  .'509,  12  Cent.  Kej).  650.     See 

see  §§  205  et  seq.  lierein.  §§  2891,  2901,  2it36,  2937  herein. 

"See   §§   24  et  seq.   lierein.  "  Muini  y  v.    Ihitcli,  6  Mass.  465, 

"  Carr    v.    Security    Ins.    Co.    109  per    Sewall,    J. 

N.   Y.   504,  509,  17  N.   E.   369,  per  ^^  Enierigon    on    Ins.     (Meredith's 

Andrews,    J.;    Carr    v.    Providence-  ed.  1850)   c.  VI.  sec.  7,  pi).  141,  145 

"Washington   Ins.    Co.    38    llun    (N.  (noted  under  §  2894  herein). 
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that  at  all  events  there  must  be  left  no  spes  recupenindi ;  and,  the 
policj'  beino-  upon  a  ship  against  "actual  total''  loss  only,  it  is  said 
that  the  underwriter's  liability  under  the  clause  must  be  construed 
to  refer  to  the  well-settled  definition  of  lui  absolute  total  loss  and 
to  exclude  liabilitj'  for  partial  losses."  So  again  the  total  loss  of 
value  in  its  relation  to  absolute  and  actual  total  loss  has  arisen  in 
marine  insurances,  as  considered  elsewhere.  It  will  be  noted,  how- 
ever, that  the  term  "wholly  destroyed"  exists  under  vahied  policy 
laws  which  nuist  l)e  deemed  incorpoi'atcd  by  implication,  if  not 
otherwise,  and  therefore  its  construction  must  depend  not  only 
upon  the  terms  of  the  statute  but  must  also  rest  upon  the  construc- 
tion of  the  entire  contract,  according  to  the  rules  governing  inter- 
pretation of  policies  of  insurance.  The  statute  itself  provides  that 
there  shall  be  a  recovery  at  the  valuation  stated  when  the  building 
is  'Svholly  destroyed;"'  whether  this  means  "wholly  destroyed" 
with  reference  to  value,  or  to  the  condition  of  the  building  with 
reference  to  its  character  and  identity  as  a  building,  is  a  cj[uestiou. 
If  it  be  held  the  latter,  then  marine  cases  as  to  the  ship  are  analogous 
to  a  certain  extent.  If  the  former  construction  is  to  be  given  them, 
in  so  far  as  there  is  any  analogy  too  great  caution  cannot  be  exer- 
cised in  comi>aring  marine  cases  of  total  loss  of  the  ship. 

§  3027.  "Wholly  destroyed"  and  "totally  destroyed,"  continued: 
how  far  valued  policy  cases  analogous. — Having  in  view  the  ques- 
tion as  1o  bow  l;a-  cnses  of  marine  insurance  upon  the  ship  are 
analogous,  it  nuist  also  be  remembered  that  although  the  statute 
relates  to. real  pro])crty,  and  insurance  is  a  personal  contract  with 
relation  to  the  indcnniity  specified,  nevertheless  there  must  be  a 
loss  of  that  subject  to  which  the  insurance  relates.  The  statute 
then,  in  effect,  may  be  fairly  held  to  mean  that  when  real  property 
insured  is  "'wholly  destroyed,"  then  the  valuation  in  the  policy  is 
the  measure  of  damages.  This  excludes  the  point  of  the  criminal 
fault  of  a.ssured  or  his  assigns,  which  may  be  eliminated  as  a  factor 
not  involved  in  this  discussion.  In  marine  insurances  the  object  of 
a  valued  jtolicy  is  by  agreement,  as  to  the  estimation  of  the  value 
made  beforehand,  to  j)rcclude  dis})utes  as  to  the  amount  of  assured's 
interest;  that  is,  to  suj)crse(le  tiie  necessity  of  ])roving  the  actual 
value  by  specifying  the  value,  and  the  loss  l)eing  total,  such  valu- 
ation is  the  indcnmity,  or  if  the  loss  be  partial  then  flio  valuation 
is  the  basis  ui)oii  wliich  the  assnred's  loss  may  be  calculated.  -In 
otlier  words,  the  vjilnation  is  conclusive  sis  between  flic  j)arfi(S.^'' 
provided,  however,  there  is  not  aclu;il  ri;iu<l  or  sucli  a  gro.^^s  over- 
ly 1'.  mi  V.  Hrfwcrs'  &  Miilstcrs'  ^^I'liilcd  ,S7«/f.s'.--Siicll  v.  Dcla- 
In.s.  Co.  78  N.  Y.  -100,  .s.  c.  !J  ilun  ware  lii.s.  Co.  1  Wasii.  ( U.  8.  C.  C.) 
(N'.  Y.)  383,  per  tlio  court.  •')01J,   Fed.   Cas.  No.   13,137;   4   Dall. 
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valuation  as  to  be  in  itself  piesunijitive  evidence  of  fraud.  For  a 
mere  overvaluation  does  not  generally  per  se,  in  the  absence  of 
fraud,  airidfut,  or  mistake,  render  a  ^alued  marine  policy  void. 
Overvaluation  may  be  presumptive  evidence  of  fraudulent  intent 
strong  in  proj)ortion  to  the  excess,  and  the  courts  arc  not  inclined 
to  open  tlic  valuation,  even  though  there  be  an  over\ahialion  made 
bona  lide.^^  'I'hcse  principles  have  l)een  noted  elsewhere  more 
fully.-"  It  has  been  deemed  suflicient,  therefore,  to  recur  to  them 
generally.  Following  np  this  line  of  argument,  it  may  be  stated 
that  it  is  usual  to  insni'c  ships  under  a  valued  policy.  It  is  pertinent 
I  hat  it  is  held  in  Fngland  that  it  is  not  the  valuation  of  the  ]K)lic.y 
which  determines  in  marine  insurances  the  question  of  the  ad- 
visability of  repairs,  but  the  worth  of  the  ship  when  repaired,  com- 
pared to  tlie  cx})ense  of  repairs,  the  ship  having  l)een  seaworthy  for 
ihe  voyage:  although  in  this  country  the  question  of  ignoring  the 
valuation  in  cases  of  constructive  total  loss  in  ascertaining  the 
amount  of  damage  justifying  an  abandonment  is  un.settled.^     So 

430,    1   L.    ed.    8t»(i;    Peele    v.    Mer-  Eaf,de  Ins.   Co.   4  Pick.    (21   ^hiss.) 

chants'  Ins.  Co.  3  Mason   (U.  S.  C.  429. 

C.)  27,  Fed.  Cas.  No.  10,1)05.  -V^"'     Tor/.-.— Sturui     v.     Atlantic; 

Lonisi-ana. —KaWwmau    v.    General  ^Mutual  Ins.  Co.  03  N.  Y.  77;  Daw 

Mutnal  Ins.  Co.  12  La.  Ann.  :'..').  v.   Hallett,   3   Caines    (N.   Y.)    1(5,   2 

Ohio. — Portsmoutli      ins.      Co.      v.  Am.  Dec.  241. 

Krazee,  10  Ohio,  81.  Fennsi/lvariia. — Miner     v.     Tajjerl, 

reuusiiliaiiia. — Universal   Ins.   Co.  3  ]^.inn.  (Pa.j  204,  205,  per  Yates,  .1. 

V.  Weiss,  100  Pa.  87.  Knpland. —  ^''ei.'^e      v.      A<iuilar,     .! 

Knr/lancL — Burnand    v.    Kodocana-  Tannt.  500,  12  K.  K.  005,  jter  Sir  J. 

fhi,  7  App.  Cas.  333,  335,  51   L.  J.  :\fanstield. 

Q.  B.  548.  5  C.  P.  D.  424,  0  q.  B.  D.  ^o  <^^.^,  ^^  25,  103  et  seq.  herein. 

033,  47  L.   T.  277,  31  W.  K.   05,  4  ^  United  States.— Bvadlie  v.  Marv- 

Asp.  M.  C.  570.  ]>er  Selbyrne,  L.  C;  land  Ins.   Co.  12  Pet.    (U.   S.)    .378, 

Forbes  v.  Asi.inall,  13  East.  323,  327.  0  L.  ed.  1123;  Patapsco  Ins.  Co.  v. 

12  K.  IJ.  .352,  13  Eng.  Kul.  Cas.  073,  JSouthgate,  5  Pet.   (U.  S.)   004,  8  L. 

per    Lv.i-d    Ellen horongh;    Sluuve    v.  ed.  243;  Peele  v.  Merchants'  Ins.  Co. 

Feltou,  2  East,  113,  0  K.  K.  394,  13  3  Mason  (U.  S.  C.  C.)  72,  Fed.  Cas. 

Eng.  liul.  Cas.  031,  per  Lawrence,  J.  No.  10.905. 

^^  f'nited  States. — Marine  Jns.  Co.  Lonisiuna.   —   Hyde    v.    Lonisiana 

V.  Hodgson.  0  ('ranch  (10  U.S.)  200.  State   Ins.   Co.  2   Mart.   N.   S.    (La.) 

3  L.  ed.  200;  Watson  v.  The  Insnr-  410.  14  Am.  Dec.  190. 

ance  Co.  of  North  America,  3  Wash.  Mas>,a<husclts.~-\)eh\ui?>    v.    Ocean 

(U.    S.    C.    C.)     1,    Fed.    Cas.    No.  In.s.    Co.   10    Pick.    (Mass.)    303,   28 

17,280;    Alsop    v.    Commercial    Ins.  Am.  Dec.  245. 

Co.  1  Sum.   (U.  S.  C.  C.)   451,  Fed.  A>»-    York. — Center    v.    American 

Cas.  No.  202;  Carson  v.  Marine  Jns.  Ins.  Co.  7  (,'ow.   (N.  Y.)  504,  579. 

Co.    2    Wash.    (U.    S.    C.    C.)    4(58.  A'H.7/rtnr/.— Cambridge     \.     Ander- 

Fed.  Cas.  No.  2,405.  ton,  2  Barn.  &  C.  (591,  2  L.  .].  (O.  S.) 

Massachusetts.— QVdrVe    v.     Ocean  K.  B.  141,  4  D.  &  K.  203,  1  Car.  & 

Ins.   Co.   16   Pick.    (33   Mass.)    289.  P.  213,  1  Ky.  &  M.  00,  20  R.  W.  517; 

295,    per    Putnam,    J.;    Wolcott    v.  Young  v.  Turing,  2  Man.  &  G.  593, 
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§  3028 


under  certain  clauses  in  policies  here  the  rule  in  England  is  neces- 
sarily changed.^  This  rule  applies  to  constructive  total  loss,  but, 
as  will  be  noted  hereafter,  this  does  not  exclude  the  right  to  recover 
for  an  absolute  total  loss  of  the  ship,  when  it  has  lost  its  identity 
as  a  ship,  or  in  cases  where  it  still  retains  the  form  of  a  ship  without 
regard  to  tlie  valuation  of  the  policy.  In  short,  under  the  English 
policies,  if  the  nature  of  the  loss  is  once  determined,  the  valuation 
fixes  the  quantum  of  i'omi)cnsation.^  and  it  would  seem  a  reasonable 
conclusion  tliat  there  would  lie  a  total  loss  to  as.sured  were  he  unpro- 
tected by  the  policy,  and  the  building  was  so  far  destroyed  that 
the  cost  of  removing  the  materials  and  clearing  up  the  ruins  would 
exceed  their  worth  when  removed,  or  if  the  cost  of  reconstructing, 
rebuilding,  or  repairing  nece^ssary  to  })lace  the  building  in  the  con- 
dition in  which  it  was  before  the  fire  would  equal  or  exceed  the 
worth  of  the  repaired  or  reconstructed  building,  and  this  ought, 
therefore,  to  apply  in  determining  whether  the  building  is  "wholly 
destroyed,"  and  so  irrespective  of  the  valuation  in  the  policy,  for 
such  valuation  is  presumed  bona  Hde.  and  is  but  the  measure  of 
indemnity  agreed  ujxui  bcforohiuKl.^''' 

§  3028.  "Wholly  destroyed,"  "totally  destroyed:"  total  loss: 
cases. — The  cases  i)roscnt  seemingly  conflicting  rules  as  to  tlie  mean- 
ing of  tiu!  terms  "wholly  destroyed.'"  one  rule  having  reference 
to  the  identitv  and  character  of  the  building  as  such.^''  and  the 


2  Scutt  (X.  K.)  752,  oS  K.  H.  477: 
-Maniiiiiir  v.  Irvino;  (see  Irving  v. 
-Afanninjr)  2  Com.  B.  78."),  G  Com.  B. 
3!n,  73  H.  K.  ()!),  1  Kuu.  Knl.  Cas. 
23,  1  II.  L.  Cas.  817,  1  Com.  B.  1(JS. 
See  marine  ins.  act  1900  (li  Kdw. 
VII.  c.  41),  st'f.  If)  (insurable  vahie)  ; 
sec.  27  (valued  jjolify)  ;  sec.  GO  (c<tn- 
structive    total     loss;     expenditures; 


Pi.jc.  (39  Mass.)  191,  33  Am.  Dec 
t'2t.     See  §§  3040  et  seq.  herein. 

^  See  Irving-  v.  Manning,  1  C.  B. 
108,  2  C.  B.  784,  1  H.  L^Cas.  287, 
73  K.  R.  69,  73,  6  Com.  B.  391,  422, 
1  Ens-.  Rnl.  Cas.  23. 

^*  See  oases  nnder  §  3028  herein. 

^^  See  S  3025  herein. 

"Building"  construed  as  any  struc- 


repairs;  rule  as  to)  ;  sec.  67   (nieas-  ture  Avilh  walls  and  roof,  under  Pul). 

lire  of  indemnity  in   case  of  valued  Stat.  1901,  c.  170,  sec.  5,  making  smu 

policy  is  full  extent  of  value  tixeil  in  insured  the  value  of  insured's  interest 

policy) ;    sec.    OS    (in    case   of    total  in   absence  of  fraudulent  overinsnr- 

loss,    measure   of   indemnity    is   sum  anee,  where  buildings  are  totally  dc- 

fixed      by      policy)  ;      Butterworth's  stroyed.    Tomuschat  v.  North  Britisli 

Twentieth    Cent.    Stat.    (1900-1909)  ic  Mercantile  Ins.  Co.   (Tomuschat  v. 

pp.    401,    405,    413,    416:     Chiltv'.s  Aachen  ^  Munich  Fire  Ins.  Co.)   77 

StaLs.    Kng.     (1902-1907)     pp.    885,  N.  H.  388,  92  Atl.  329. 

888,  896,  899.  As     to     statutory    provision     that 

2  Orrok  v.  Commonwealth  Ins.  Co.  foundation    walls    shall    not    be    con- 

21    Pick.    (38   .AIa.ss.)    467,    32    Am.  sidered   i)art   of  "building   or  struc- 

Dec.     271;     American     Ins.     Co.     v.  ture"  in  settling  losses,  where  buihl- 

Ogden,  20  Wend.   (N.  Y.)   287,  297,  ing  is  totally  destroyed  by  fire  excei>t 

300;  Reynolds  v.  Ocean  Ins.  Co.  22  the    foundation    walls,    see    German 
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other  to  its  tleslriu'tioii  wiili  ivIVmu'c  to  \aliu'.  'Plius  it  is  suli- 
i?tantially  licld  in  a  Federal  ease  under  a  Wiseonsin  ytaliite  that  a 
huildinii  is  ■"wholly  destroyed"  when  it  eeases  to  exist  as  a  huil(Un,L; 
and  h;i.s  lost  its  dislinetive  eharaeter  as  sueh.  It  is  also  dechu-ed 
in  the  same  ease  that  tiie  tei-m  "wholly  destroyed"  is  eciiiivalenl  to 
■"total  loss.""  and  that  the  materials  need  not  he  ntterly  destroyed.* 
I  iider  a  Ni'hraska  decision,  under  a  \alued  policy,  there  is  a  total' 
destruction  (»!'  the  huildini;  where,  although  some  of  the  walls  are 
left  standing,  yet  all  the  eomhustihle  material  of  the  huildinf;  is 
consumed  hy  the  lire,  and  the  wall  nuist  he  torn  down  l)eeausc  so 
injured,  and  this  even  tiiouf;h  some  of  the  materials  may  he  used 
iu  rebuildinii-  Insurer  is,  liowever,  entitled  in  sueh  case  to  the 
\alue  of  the  material  if  it  is  used  in  repairs.*  We  have  in  two  Wis- 
consin cases  °  the  question  of  value  of  materials  as  compared  with 
the  cost  of  saving  and  utilizing  them,  and  there  is  perhaps  some 
analogy  between  such  a  case  and -that  where  a  ship  has  sustained 
such  an  absolute  total  loss  by  a  peril  insured  against  that  repairs 
cannot  be  made  except  at  an  expense  in  excess  of  the  ship's  value 
wlien  repaired,  and  a  sale  is  justiliahly  made.  This  has  been  treated 
as  an  absolute  total  loss,  not  because  of  the  sale,  hut  by  reason  of 
the  prior  character  of  the  loss."'^  The  analogy  is  obvious  to  this 
extent  certainly,  that  the  value  is  destroyed  by  a  peril  within  the 
policy,  but  in  the  case  of  the  ship  the  form  may  remain  and  there 
may  be  an  absolute  total  loss  nevertheless.  And  as  stated  u!ider 
the  last  section,  excei)t  there  be  some  clause  providing  otherwise, 
the  determination  of  the  expediency  of  repairs  in  case  of  a  wrecked 
or  stranded  ship,  is  not  in  England  the  policy  valuation,  but  the 
repaired  worth  of  the  ship.' 

American  Ins.  Co.  v.  McBee,  85  Oliio   also  Wis.  cases  l)eIo\v,  under  this  sec- 

St.  161,  97  N.  E.  378;  Kev.  Slat.  sec.   tion. 

3691 ;  see  Rev.  Stat.  3U43.  ''^  See     Gordon     v.     Massachusetts 

*Oshkosh  Packing  &  Provision  Fire  Ins.  Co.  2  Pick.  (19  Mass.)  249; 
Co.  v.  Mercantile  Ins.  Co.  31  Fed.  Idle  v.  Royal  Exch.  Assur.  Co.  3 
200;  Sevk  v.  Millers'  National  Ins.  Br.  &  B.  151,  3  Moore,  115,  8  Taunt. 
Co.  74  Wis.  67,  3  L.R.A.  523,  41  N.  755,  21  R.  R.  538;  Canibrid-e  v. 
W.  443.  Anderton,  1  Rvan  &  M.  60,  2  Barn. 

As  to  '"idcntitv"  and  "specilic  &  C.  691,  1  Car.  &  P.  213,  2  L.  J. 
character  of  l)uildin<?,"  see  §  3025  (0.  S.)  K.  B.  141,  4  D.  &  R.  203, 
herein.  20  R.  R.  517;  Robertson  v.   Clarke, 

5  German  Ins.  -Co.  v.  Eddv,  36  1  Bing.  445,  2  L.  J.  (O.  S.)  C.  P. 
Xeb.  461,  19  L.R.A.  707,  22  Ins.  71,  8  Moore,  622,  25  R.  R.  676;  2 
I..  J.  408,  54  N.  W.  856.  See  also  Arnould  on  Marine  Ins.  (Perkins' 
Xeb.  case  below,  under  this  .section,   cd.  1850)   1013,  1014,  *1010,  *1011; 

marriman  v.  Queen's  Ins.  Co.  2  Id.  (Maclachlan's  od.  1887)  995, 
49   Wis.   71,   5   N.   W.   12;    Sevk   v.   996. 

:\Iiller.s'   National   Ins.    Co.    74 "  Wis.        ^  Hee  §§  3040  el  seq.  herein. 
67.  3  L.K.A.  523,  41  X.  AV.  443.     See 
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In  addition  to  what  is  stated  under  this  and  the  preceding  sections 
in  this  chapter  the  following  authorities  will  present  the  views  taken 
by  the  courts  in  different  states  upon  the  questions  and  principles 
involved  in  the  determination  of  what  constitutes  a  total  loss  and 
also  the  meaning  of  the  words  "wholly  destroyed"  and  "totally 
destroyed.'' 

In  Kansas  where  the  value  of  the  salvage  does  not  exceed  the 
cost  of  tearing  down  and  removing  the  debris  there  is  a  total  loss 
and  the  building  is  "wholly  destroyed;"  ^  and  it  is  declared  in  that 
state  that  "although  some  portion  of  the  building  may  remain 
after  the  fire,  yet  if  such  i)ortion  cannot  be  reasonably  used  to 
advantage  in  tlie  reconstruction  of  the  building,  or  will  not  for 
some  purpose  bring  more  money  than  sufficient  to  remove  the 
ruins,  such  building  is  in  contemplation  of  law  a  'total  loss'  or 
'wholly  destroyed.'  "  ^^ 

In  kentiickij,  a  total  lo.«s,  within  the  meaning  of  a  statute  maldng 
an  insurer  liable  for  the  full  estimated  value  of  the  insured  build- 
ing as  fixed  on  the  face  of  the  policy,  in  case  of  such  loss,  is  such 
injury  or  damage  to  the  building  as  to  destroy  its  identity  and 
specific  character  as  a  building,  or  such  injury  or  damage  to  all 
its  parts  and  materials  as  to  render  them  unsafe  or  without  value 
as  they  remain  after  the  fire  for  the  purpose  of  reconstructing  the 
building  suljstantially  as  it  existed  before  it  was  burned.  In  the 
case  so  holding  it  the  court  per  O'Rear,  J.,  said:  "There  is  a  total 
loss  of  a  building  where  caused  by  fire  or  in  consequence  of  fire, 
when  the  building  as  such  has  been  so  injured  or  damaged  as  to 
destroy  its  identity  and  specific  character  as  a  building,  though 
much  or  any  quantity  of  the  material  originally  comprising  it  is 
not  consumed:  or  when  a  building  has  been  so  dauiaged  by  fire, 
or  by  reason  of  lire,  that  its  character  as  a  building  has  been  so 
impaired  as  to  be  no  longer  safe  and  fit  for  use  as  such,  and  in 
consequence  the  material  would  have  to  be  taken  down  and  the 
building  reconstructed,  there  is  a  total  loss  of  that  building,  within 
the  contemplation  of  the  statute;  or  where  .so  much  of  the  material 
of  which  the  building  was  made  has  been  destroyed  by  fire,  or  by 
reason  of  fire,  as  to  leave  what  remained  of  no  material  value  as  a 
building,  allliongh  it  may  have  value  as  debris  or  salvage,  there 
lias  been  a  total  lo.<s  of  that  building,  within  the  contemplation  of 
the  sbituto.  If  tlie  remaining  part  of  the  building  can,  by  repair- 
ing it,  be  restored  to  the  former  condition  of  the  original  just  belorc 
the  (ire,  the  loss  would  be  a  [)arlial  one;  but  if,  instead  of  n^pairing 

^Kiiizfr  V.  N;ili()ii!il  Miilii;il  Ins.  i"  Liverpool  &  LoihIhii  iV:  ( iiolx-  Ins. 
Co.  88  K.-in.  !•:{,  Vll  I'ac  7(512,  4'J  fo.  v.  Ileckiujin,  (J4  Knii.  JSS,  G7  I'ac 
Ins.  L.  J.  87,  43  L.K.A.(N.S.)   712L    879. 
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a  daniatiod  part,  t^ubslaiitiall}'  a  reconstruction  of  the  whole  would 
be  necos^arv  to  restore  the  building  then  the  loss  is  total."  **  So 
there  is  a  total  loss  where  the  building  is  entirely  destroyed  and 
the  stone  foundation  on  which  it  rested  was  rendered  valueless  for 
any  puri)ose.^'^  Ao;ain,  it  is  declared  that  ''The  words  'total  loss" 
when  applied  to  a  building,  do  not  mean  that  the  materials  of 
which  the  building  was  composed  were  all  totally  destroyed  and 
obliterated.  It  is  not  necessary  that  all  of  the  ])arls  and  materials 
composing  the  building  should  l)e  absolutely  and  ])hysically  de- 
stroyed, but  the  inquiry  always  is,  does  the  insured  building  after 
the  fire,  still  exist,  preserving  substantially  its  identity,  or  has  il 
become  so  broken  and  disintegrated  that  it  cannot  be  designated  cOS 
the  structure  which  was  insured?  There  may  be  a  total  loss,  within 
the  meaning  of  the  statute,  even  though  some  parts  of  the  building 
remain  standing  after  the  fire."  " 

In  Louisiana  a  total  loss  may  he  claimed  though  the  walls  of 
the  building  stand  and  the  elements  that  compose  it  be  not  entirely 
consumed.  "  It  is  the  same  when  the  insured  building  cannot  he 
made  secure  by  repairs,  nor  will  it  make  any  difference  in  sucli 
cases  of  constructive  total  loss  that  the  condition  after  the  fire  is  due 
in  part  to  causes  existing  before.  Such  causes  are  deemed  the  re- 
mote, not  the  proximate,  cause  of  loss.^* 

In  a  Minn-esota  case  witnesses  for  the  defendant  testified  that 
the  walls  of  the  building,  and  certain  iron  posts,  trusses  and  joists 
could  l>e  used  in  place  in  reconstruction,  witnesses  for  plaintiff 
testified  to  the  contrary,  and  it  was  held  that  as  it  did  not  con- 

"  Tlmringia  Ins.  Co.  v.  Mallott,  this  case  llic  building  when  insured 
111  Ky.  917,  23  Kv.  L.  Rep.  1248,  was  not  sound.  It  was  seriously 
55  L.1LA.  277,  64'  S.  W.  991,  31  afiocted  by  the  fire,  botli  by  the 
Ins.  L.  J.  163.— O'Rear,  J.  Ihimes   and   the   falling   walls.      Thv 

i^iEtna  Ins.  Co,  v.  Glasgow  Elee-  partj-'Wall  was  so  injured  as  to  be 
trie  Light  dc  Power  Co.  107  Ky.  77,  useless;  that  portion  dividing  the 
52  S.  ^\Y.  975,  28  Ins.  L.  J.  992  yards  was  inclined,  the  wjill  oppo- 
(The  court,  per  Burnan,  J.,  declared,  site  the  party-wall  was  strained,  and 
however,  that  it  was  unnece.ssary  in  there  was  testimony  that  the  cross- 
view  of  the  above  finding  "to  enter  wall  leaned  and  that  the  joists  were 
upon  any  discussion  under  this  pro-  charred;  owing  to  the  injuries  by 
vision  of  the  policv  a.s  to  what  con-,  fire,  girders,  and  other  appliances 
stitutes  a  total  loss'of  the  building"),   were  necessary  to  hold  the  premises 

13  Palatine  Ins.  Co.  v.  Weiss,  109  together,  and  it  was  so  injured  as 
Ky.  464,  22  Kv.  L.  Rep.  994,  59  to  make  it  insecure,  and  the  build- 
s'. W.  509,  30  liis.  L.  J.  3G5,  367.-  ing  was  condemned  by  the  city 
Bnrnam,  J.  authorities;   Id.   1571. 

i^Monteleonc    v.    Roval    Ins.    Co.        On   constructive   total   loss   of  m- 
47   La    Ann.   pt.   2,   1563,   1568,   24   sured  building,  see  notes  in  56  L.R.A. 
•  Ins.   L.   J.    (N.   S.)    531,   56   L.R.A.    784;   39  L.R.A.(N.S.)    1182;   L.R.A. 
784,  18  So.  472,  per  Miller,  J.     In    1915E,  618. 
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c'lusively  apj^ear  that  the  loss  was  total  it  would  be  treated  as  a 
partial  loss  for  the  purposes  of  appeal,  but  that  the  question  whether 
the  loss  was  total  or  partial  should  have  been  submitted  to  the 
jury.  In  this  case  it  appeared  that  a  statute  required  the  insurable 
v^alue  to  be  fixed  and  stated  in  the  policy,  and  that  in  the  absence 
of  change  increasing  the  risk,  or  of  fraud,  the  whole  amount  men- 
tioned in  the  policy  upon  which  assurer  receives  a  premium  shall 
lie  paid  in  case  of  total  loss,  and  in  case  of  partial  loss  the  full 
amount  thereof.  It  was  held  that  under  such  enactment  it  was 
only  where  the  loss  on  buildings  was  total  that  the  insurable  value 
stated  in  the  policy  formed  the  basis  of  determining  the  amount 
of  recovery,  but  where  the  loss  was  partial  insured  was  entitled  to 
recover  the  actual  amount  of  his  loss,  and  that  could  not  be  based 
on  the  insurable  value.^*  Under  another  decision  in  the  same  state 
in  determining  the  question  of  total  loss  under  a  policy  insuring  a 
cold  storage  plant  described  as  a  "four-story  and  basement  brick 
building  with  composition  roof,  and  a  brick  engine  and  boiler 
house  attached,  including  steam-heating  and  hoisting  apparatus, 
steam,  brine,  water,  and  gas-pipe  fixtures,  and  all  other  permanent 
fixtures,  occupied  for  warehouse  purposes,"  the  engine  house  con- 
sisting of  a  small  one-story  brick  structure  attached  to  the  main 
building,  the  whole  plant,  including  the  engine  house,  must  be 
considered  as  an  entirety;  and  as  bearing  upon  the  question  of 
total  loss  where  the  wall  at  one  end  had  been  bolted  to  a  similar 
one  of  an  adjoining  l)rick  building,  thereby  making  a  double  wall, 
it  is  proper  to  show  that  the  double  wall  remaining  was  not  suitable 
to  be  utilized,  in  place,  in  restoring  both  buildings,  since  in  such 
case  the  insured  could  not  claim  the  entire  benefit  of  the  remaining 
double  wall  in  rebuilding,  but  only  such  ])art  of  it  as  properly 
belonged  to  liis  own  building.  It  was  decided,  however,  in  this 
case  that  there  can  be  no  total  loss  of  a  building,  within  the  mean- 
ing of  the  standard  fire  policy,  so  long  as  the  remnant  of  the  struc- 
ture left  standing  above  the  foundation  is,  without  being  taken 
down,  reasonably  and  safely  adapted  for  use,  as  a  basis  upon  which 
to  restore  the  building  to  the  condition  in  which  it  was  immediately 
l)efore  the  fire;  and  whetlier  it  is  so  adapted  depends  upon  the 
question  whether  a  reasonably  prudent  owner  of  a  building  unin- 
sured, desiring  such  a  structure  as  the  one  in  question  was  before 
the  fire,  would,  in  proceeding  to  restore  the  building,  utilize  such 
standing  remnant  as  such  bjisis.^^  It  is  also  decided  in  that  state 
that  municipal  ordinances  establishing  fire  limits  within  a  city 

^'  Oppenlipjin    v.    Firemen'.s    Fund    sec.   Ki4,  as  ani'd  by  G.  L.  1907,  c. 
Ins.  Co.  119  Minn.  417,  138  N.  W.    44(i. 

777.  42  Ins.  L.  J.  297;  Kev.  L.  1905.       i«  Northwestern   Mutual  Life   Ins. 
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may  auilutri/r  an  iii-pcrlor  of  InuUUuiX^  apiioinlcd  hy  llie  city  to 
lomloMin  insiiicd  l>uil(lin,n,s  totally  or  |iaitially  destroyeil  by  lire, 
ami  to  it't'iix'  a  |H'iiiiit  to  repair  lliciii.  and  w  hoii  sucli  inspector 
<letoriniiifs  thai  a  daiua.m'd  laiildiiii;  shall  lud  he  ro|)aii'cd,  it  is 
unlnwlul  l(»  ri'pair  i(.  and  the  loss  iicconics  tohd  to  the  insured.  Iji 
other  Words  if  a  policy  is  upon  a  huihlin^  ot"  such  material  and 
rharat'ii'r  and  situation,  with  relation  to  lire  hunts,  that  it  cannot 
ho  repaired  hecause  of  a  eily  ordinaiu-e  prohihitin^  such  repair,  a 
rccc»very  may  he  had  lor  a  total  loss,  exci'pt  that  the  value  of  what 
lemains  of  the  Imildint;'  after  the  lire,  over  and  ahove  tlic  cost  of 
remo\  in.ii  it  from  the  premises,  must  he  deducted  therefrom. ^''^ 

In  a  Mississippi  case  then'  was  a  \alue(l  policy  law  and  it  was 
also  stipulated  that  insurer  should  "not  he  liable  beyond  the  actual 
value  destroyed  by  lii;e,  for  loss  occasioned  by  ordinance  or  law 
retiulating  construction  or  repair  of  buildings."  The  loss  by  fire 
wa.s  partial  l)Ut  insured  was  prohilnted  by  city  ordinance  from 
reconstructing  the  building.  It  was  held  that  where  the  loss  by 
lire  is  partial,  but  the  injury  by  fire  has  rendered  the  building 
unfit  for  use  for  the  purposes  for  which  it  w^as  constructed,  and 
there  are  ordinances  or  a  law  prohibiting  its  reconstruction  the  loss 
became  a  total  one;  and  also  that  the  clause  of  exemption  from 
liability  was  written  out  of  the  policy  by  the  valued  i)olicy  law.^^ 

In  Missouri,  a  building  that  has  "lost  its  identity  and  specific 
character  as  a  l)uilding,''  and  become  so  far  disintegrated  that  it 
cannot  be  pro})erly  designated  as  a  .building,  although  some  part 
of  it  may  remain  standing  and  the  lower  floors  are  in  such  condi- 
tion that  they  could  l)e  safely  used  for  rebuilding,  is  a  total  loss 
within  the  meaning  of  the  Missouri  statute  requiring  full  payment 
of   insurance    in    case   of   total   loss.^^      And    the    words    "wholly 

Co.    V.    Iioihester    German    Ins.    Co.  loss  caused  directly  by  order  of  any 

85  Minn.  J8,  56  L.R.A.  108,  88  N.  civil   authority,  see  §§   2582c,   2582d 

AV.  205.  lievoin. 

^'  Larkin   v.    CJlens  Palls   Ins.   Co.  Rebuilding     prevented     by     ordi- 

80  Minn.  427,  81  Am.  St.  Rep,  286,  nance    or    municipal    authority,    see 

83  X.  W.  489.  §  .1170  herein.  • 

^*  I'alatine  Ins.  Co.  Ltd.  v.  Nunn,  ^^  O'Keefe  v.  Liverpool  &  London 

09  Miss.  493,  55  So.  44,  40  Ins.  L.  J.  &   Glo})e   Ins.    Co.   140   Mo.   558,   30 

1447   (Code  1906,  sec.  2592)   follow-  L.R.A.   819,  41   S.   W.   922,  26  Ins. 

ing  New  Orleans  Real  Estate  Mort-  L.  J.  888,  Rev.  Stat.  1889,  sec.  5897. 

gage    &    Security    Co.    v.    Teutonic  See  also  Brown  v.  Connecticut  Fire 

Ins.    Co.    128  .La.    45,   54    So.    466,  Ins.  Co.  —  Mo.  App.  — ,  184  S.  W. 

liolding    Hewins    v.    London    As.sur.  122,  per  Norton,  J.;  Prather  v.  Con- 

Corp.   184  Mass.   178,   68  N.    E.   62,  necticut  Fire  Ins.  Co.  188  Mo.  Ap]). 

)iot   controlling   principal    case   criti-  653,  176  S.  W.  527,  46  Ins.  L.  J.  179; 

cised  in  note  40  Ins.  L.  J.  1449.  Rev.  Stat.  1909,  sec.  7020. 

As   to    excepted    risks   and   losses; 
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destroyed,"  as  used  in  statutes  regulating  fire  insurance  and  fixing 
the  lialjility  of  the  insurer,  mean  the  total  destruction  of  a  building 
as  such,   although  there  is  Jiot  an  absolute  extinction  of  all  its 
parts.^"     So  the  condition  and  strength  of  the  walls  left  standing 
after  the  fire,  the  practicability  of  Iniilding  onto  the  said  walls,  and 
whetlier  it  would  be  safe  to  so  build,   are  proper  questions  for 
consideration  in  determining  whelher  or  not  there  is  a  total  loss; 
and  if  tlie  fire  has  so  far  destroyed  the  building  that  the  remains 
or  ruins  are  worthless  for  the  puri)ose  of  reconstruction  so  that  its 
condition  when  rebuilt  will  not  be  as  good  as  before  the  fire  there  is 
a  total  loss.^    So  a  mill  and  machinery  therein  are  wholly  destroyed, 
within  the  jncaning  of  a  statute  making  the  amount  of  insurance 
written  conclusive  as  to  the  value  of  the  property,  where  nothing 
is  saved  except  a  small  portion  of  machinery  valued  at  three  hundred 
and  eighty   dollars,   while  the  whole  value  of  the  property  was 
eight  thousand  four  hundred  dollars,  although  the  value  of  the 
}>roperty  saved  is  to  be'deductcd  from  the  recovery  on  the  policy; 
and  the  fact  that  a  small  part  of  the  machinery  has  been  removed 
pending  improvements  prior  to  the  burning  of  the  mill  and  machin- 
ery therein  does  not  prevent  the  mill   from  being  "wholly   de- 
stroyed," nor  reduce  the  loss  from  a  total  to  a  partial  one;  l)ut 
the  value  of  the  machinery  thus  removed  should  be  deducted  from 
the  total  amount  of  the  policy.^     Again,  although  tlie  iKilicy  con- 
tains a  tbrcc-fourths  value  clause  limiting  liability  insurer  estops 
itself  bv  'issuing  the  policy  from  asserting  that  the  total  insurance 
exceeds  the  limit  stipulated  and  on  the  hypothesis  that  the  property 
was  totally  destroyed  the  valued  policy  law  applies:  and  in  case 
of  partial  loss  the  statute  there,  provides  for  payment  equal  to  the 
damage  done  or  for  rei)airs  to  the  extent  of  the  damage  not  exceed- 
ing the  i)olicy  amount;  and  where  the  property  insured  consisted 
of  an  engine  and  dynamo  attached  to  the  soil  as  component  ele- 
ments of  a  iiKiHufactory  the  issue  is  whether  they  liavc  Ix'cn  so 
far  injured  as  l<»  have  any  value  left  for  the  i)ur{)oses  of  the  factory, 
not  wiicther  they  have  some  value  for  other  purposes,  and  in  this 
connection  total  lo.ss  does  not  mean  the  entire  destruction  (tf  the 
property  insured,  but  .^uch  a  destruction  as  renders  said  i)roperty 
of  no  value  for  the  purim.^es  for  which   it  was  used  or  intended 
to  lie  used  at  the  time  the  policy  was  issued  and  the  fire  occurred; 

20  Havon.s   v.    Oerinania    Fire    Ins.        ^  }i.,vt'ns    v.    Ocrnianiii    Fire    In.s. 

Co.  12:}  Mo.  403,  2()  L.U.A.  107,  4.')  Co.    123    Mo.    403,    2(i    L.H.A.    10/ 

Am.  St.  Kcp.  'jTO,  27  S.  W.  718.  (annotated  on  how  far  a^'frrefjatc  of 

^  City     of     Aurora     v.     Firemen's  scveial  i)olicies  is  binding'  as  to  value 

P'und    Ins.    Co.    ISO    Mo.    A  pp.    203,  of    insure*!    proj)erty),    4.')    Am.    St. 

IGo  S.  W.  3.37,  43  Ins.  L.  J.  789.  Kep.  570,  27  S.  W.  718. 
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that  is,  if  said  properly  was  so  impaired  thai  il  had  no  valuo  as  a 
piu't  of  the  power  pUuit  of  insured,  and  if  it  eoidd  not  hy  repairs 
and  replaeeuuMits  bo  restored  to  its  intended  use  as  an  inle,<;ral 
part  of  the  faelory,  then  the  faet  that  il  eould  be  sokl  as  junk,  or 
even  repaired  so  as  to  make  il  useful  for  some  oilier  i^urpose  and 
so  beeome  of  some  vahic  would  not  alter  its  status  as  properly  totally 
destroyed;  bearing  in  mind,  however,  that  such  engine  and  dynamo 
were  not  detached  personal  property.^  l^ut  the  legal  definition 
of  what  constitutes  a  total  loss  as  those  words  arc  used  in  a  statute 
concerning  vaUied  policies  does  not  apply  to  cases  of  insurance 
of  personal  property  and  the  adjustment  of  losses  thereunder. 
The  three-fourtlis  value  statute  applies  to  i)olicies  insuring  real 
as  well  as  personal  property  and  estops  insurer  from  denying  the 
value  slated  but  otherwise  the  amount  of  loss  is  not  alVected ;  so 
that  machinery,  tanks  and  boilers,  etc..  in  a  manufacturing  plant, 
when  they  are  personal  ])ropcrly,  if  they_  have  any  marketable 
value  it  must  be  considered  on  the  question  of  actual  loss.* 

Under  a  Nebrash-a  decision  if  the  use  of  a  building  as  such  is  so 
far  impaired  l>y  fire  that  it  becon*ies  necessary  to  demolish  or  remove 
what  remains."  there  is  a  total  loss  justifying  a  recovery;  nor  is 
insurer  by  said  construction  of  the  valued  policy  law  deprived  of 
property  without  due  process  of  law;  and  in  a  case  of  this  character 
any  condition  in  the  policy  providing  for  payment  of  a  less  sum 
than  the  written  policy  amount  is  void  under  the  valued  policy 
law.^ 

In  a  Ncu:  York  case  the  insurance  was  upon  a  leasehold  interest 
against  the  total  destruction  of  a  building  which  wovdd  terminalG 
the  lease;  the  foundation  and  four  walls  of  the  building  were  left 
substantially  intact,  although  the  interior  and  roof  were  gone; 
the  building  was  damaged  so  as  to  make  it  untenantable,  but  the 
owner  restored  it  for  about  one-third  its  original  value  putting  il, 
by  repairs,  in  substantially  as  good  condition  as  it  was  before  the 
fire  and  it  was  accordingly  held  that  it  Was  not  a  total  loss.  The 
court,  per  O'Brien,  J.,  said:  "A  total  destruction,  within  the  mean- 
ing of  llie  policy,  must  mean  the  comi)lelc  destruction  of  the  insured 
property  by  fire,  so  that  nothing  of  value  remains  of  it  as  distin- 
guished from  a  partial  loss,  where  the  properly  is  damaged  but  not. 
entirely  destroyed.     This   does  not   mean   that  the   materials  of 

8R<j^'-ers  V.  Connecticut  Fire  Ins.  ^^  j)i,,„eon  v.  Anierican  Ins.  Co.  98 
Co.  157  Mo.  App.  071,  139  S.  W.  Neb.  97.  L.R.A.1915E,  018,  152  N. 
265,  40  Ins.  L.  J.  1770;  Kev.  Stat.  W.  307.  See  also  Nebraska  ease 
1909    sees.  7020.  7022.  iioted  at  beginning  of  tliis  section. 

*  Sharp  V.  Niagara  Fire  Ins.  Co. 
164  Mo.  App.  475,  147  S.  W.  334, 
41  Ins.  L.  J.  1341. 

5212 


TOTAL  LOSS  AND  TOTAL  DISABILITY  §  3028 

which  tlie  building  was  composed  were  all  utterly  destroyed  or 
obliterated,  but  that  the  building,  though  some  part  of  it  may  be 
left  standing,  has  lost  its  character  as  a  building,  and  instead  thereof 
has  become  a  broken  mass,  or  so  far  in  that  condition  that  it  cannot 
properly  any  longer  be  designated  as  a  building.  AVhen  that  has 
occurred,  then  there  is  a  total  destruction  or  loss.  A  total  loss 
does  not  mean  an  absolute  extinction.  It  is  not  necessary  that  all 
the  parts  and  material  composing  the  building  are  absolutely  and 
physically  destroyed,  but  the  inquiry  always  is  whether,  after  the 
lire,  the  thing  insured  still  exists  as  a  building."^ 

Under  an  Ohio  decision  if  a  loss  by  lire  is  such  that  the  identity 
and  specilic  character  of  the  building  insured  are  destroyed,  and 
it  can  no  'longer  be  called  a  building,  and  the  portions  that 
remain  cannot  be  utilized  to  advantage  in  rebuilding,  the  loss  is 
total.  In  such  case  all  of  the  material  composing  the  building 
need  not  be  destroyed,  in  order  to  constitute  a  total  loss.^ 

In  Oklahoma  there  is  a  total  loss  of  an  insured  railroad  car  where 
it  is  so  far  destroyed  by  fire  that  there  remains  only  the  trucks  and 
steel  ])arts  and  these  are  rendered  Valueless  for  rebuilding,  even 
though  tliey  arc  worth  for  old  iron  and  scraps  a  small  per  cent  of  the 
original  value  of  the  car.^* 

In  Tennessee  there  is  a  total  loss  where  the  identity  and  specific 
character  of  the  building  are  destroyed,  and  this  applies  and  there 
is  a  total  loss  within  tbe  statute  where  the  roof  and  walls  of  a 
wooden  structure,  with  the  exception  of  one  side  thereof,  and  a 
part  of  the  porch  are  wholly  destroyed,  and  the  parts  of  the  structure 
which  were  standing  were  ordered  removed  by  the  numicipal  au- 
thorities because  they  were  so  dangerous  and  the  lumber  remaining 
was  not  worth  the  cost  of  removal  and  it  is  none  the  less  a  total 
loss  by  reason  of  the  fact  that  the  foundation  walls  were  uninjured 

"  Corbett    V.    Spiin;,'    Garden    Ins.  so   as   to  warrant   a    recovery:  Cor- 

Co.   1.').-)  N.   Y.   38!),  41   L.K.A.  318.  belt  v.   Sprini,'   (Jar.len    las.   Co.   85 

50  N.  K.  282,  27  Ins.  L.  J.  fiOO.     It  Hun    (N.   Y.)    2:);{,  32  N.  Y.   Supp. 

was  held   in   the    Supreme   Court   in  lOf)}),    cilinfj    Williams    v.    Hartford 

thi.s  ease  I  bat  tbe  terms  ''wliolly  de-  Fire  Ins.    Co.  54   Cal.   442,  35   Am. 

stroyed"'    or   "aetual    total    loss,"    as  Hep.  77;  Iliu-k  v.  Globe  Jns.  Co.  127 

applied   to  a  buildini;,  do  not  mean  Ma.ss.  'MH],  34  Am.  Kep.  373;  Ander- 

an    absolute    extinction.      Tbe    (pies-  son's  Law   Dictionary,  (i3i);   May  on 

tion    is,    wbetlier    tbe    tbinji^    insured  Ins.  (3d  ed.)  sec.  421a;  Biddlc  on  Ins. 

still  exists  as  a  buildinj;,  not  wbetlier  sec.  1375. 

all    its    i»arts   and    materials   are   ab-        ®  l*enn,sylvania    F'ire    Ins.    Co.    v. 

solutely    or    ])liysically    destroyed.   If  Drackett,  "(i3  Ohio  St.  41,  81  Am.  St. 

tbe  biiildinfr,  llioutrb  partially"  stand-  Hep.   (i08,  57   N.    10.  !)(i2. 
infj,  lias  lost  its  identity  and  specilic        **''  Sprinj,dield    I'^ire   &    Marine   Ins. 

cbaracter  as  sucb   and   lias  become  a  < 'o.    v.    Ilomewood,   .32   ()l<!a.   521,  3!( 

broken  mass,  llien;  is  siicli  an  acliial  ii.K'.A.(N.S.)  1182  and  note,  122  Pac. 

total    loss   or   it   is   wbolly   destroyed  IfHi. 
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as  WiLs  also  tlio  tloor  cxcopt  (hat  a  laruc  hole  was  hunud  through 
it.-' 

In  Ttxas  an  insured  huililini!;  may  he  a  total  loss  from  the  peril 
insured  against,  though  it  is  not  wholly  destroyed,  if  what  remains 
is  not  vahialile  as  a  huilding.  and  uuist  be  regarded  as  mere  dehris, 
though  as  sueh,  it  has  some  \alue;'  or  where  the  value  of  the 
remaining  part  eompared  with  that  whieh  is  destroyed  is  so  ineon- 
>idc-rahle  liiat  it  does  not  Justify  the  restoration  of  the  building;^ 
and  the  foundation  of  thi'  luiihling  should  not  be  eonsidered  in 
iletermining  whether  (here  is  a  total  loss.^"  But  under  a  statute 
in  tiiat  state  requiring  payment  of  the  full  amount  of  (he  poliey, 
there  can  be  no  total  loss  of  a  building  so  long  as  what  remains 
is  reasonably  adapted  for  use  as  a  basis  upon  which  to  restore  the 
building  to  the  condition  in  which  it  was  before  the  injury,  and 
wlietlier  it  is  so  adapted  dei)en(ls  upon  whether  a  reasonably  prudent 
and  uninsured  owner,  desiiing  sueh  a  structure  as  the  one  in 
question  wa^^  before  injured,  would,  in  proceedings  to  restore  the 
building  to  its  usual  condition,  utilize  such  remnant  as  such  basis.^^ 

In  West  Virginia,  under  the  valued  policy  law,  it  is  suiKcient 
to  constitute  a  total  loss,  that  the  identi(y  of  the  building  as  such 
is  gone,  it  need  not  be  utterly  and  wholly  destroyed;  and  the  loss 
is  total  if  what  remains  cannot  he  used  as  a  basis  of  i"e[)air  or  restor- 
ation.^^ And  in  that  state  where  a  prudent  man  would  not  nse 
any  portion  of  what  remains  as  a  basis  of  restoration  of  the  building 
there  is  a  total  loss;  and  (his  applies  where  a  large  j)art  of  (he 
floors  and  inside  woodwork  of  a  brick  building  are  burned  out  and 
the  walls  are  .>^o  badly  injured  by  the  fire  that  they  are  very  much 
out  of  pin  ml  1.^' 

L'nder  a  ir/.sro»,s?'>?  decision  total  loss  does  not  mean  the  aljsolute 
extinction  of  a  building.  The  test  is,  whether  the  building  has 
lost  its  identity  and   .~]iecilic  cluuactcr,  so  that  it  can   no  longer 

'Laurenzi   v.    Atlas   Ins.    Co.   131  ^M^oval  Tns.   Co.  v.  Mcliitvre,  liU 

Tenii.    G44.    IKi    S.    W.    1022;    Acts  'iV'x.  17(1,  .T)  L.R.A.  (i72,  5iJ  Am.  St. 

1909,  e.  447.  malsinj;:  insurer  lialile  for  I^c]'-  '"''^  37  S.  W.  10()8;  Kev.  Stat. 

amount  of  total  loss.  18!).').  art.  3089. 

SRoval   Ins.   Co.   v.    MoTntvro,   90  ^^  uj^i-ig  ^,    j^^^j.^j,  jj^^.^.^.  jj,g    q^ 

Tex.  170,  3.')  L.1^A.  072,  :)9  Am.  St.  74    W.    Va.    344,    7.j    S.    E.   54;    act 

h'ei).  797,  27  S.  \V.  1008.  1899,  c.  33,  code  1890,  see  sec.  1108. 

^  Murpliv     V.     American     Central  ^^  Teter  v.  Franklin  I^'ire  Ins.  Co. 

Ins.  Co.  2'r,  Tex.  Civ.  Apj).  241.  .')4  74  \V.  Va.  344,  82  So.  40.    See  Pro vi- 

S,    W.    407,    under    Kev.    Stat.    art.  dence-Washin<?ton  Ins.  Co.  v.  Board 

3089,  raakinj,'  insurer   liable  for  the  of  Education,  49  W.  Va.  300,  38  S.  E. 

jiolicy  amount  in  case  of  total  loss.  079,  30  Ins.  L.  J.  577. 

^"Murphy  v.  .\nierican  Central 
Ins.  Co.  25  Tex.  Ci\.  A|>p.  241,  54 
S.  W.  407. 
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be  called  a  building.    If,  though  some  part  of  the  building  remains 
standing  after  a  tire,  that  part  if  not  sutHcient  to  constitute  in  any 
sense  a  building,  then,  in  contemplation  of  law.  there  ha?  been  a 
total  lo.?s.     A  total  loss  is  not  necessarily  neuatived  by  the  fact 
that  there  is  left  standing  some  part  of  the  building  worth  more  in 
place  than  the  cost  of  removing  it.^*     So,  under  another  deci.<ion 
in  that  state,  a  building  is  entirely  destroyed  within  the  meaning 
of  a  statute  so  as  to  make  the  amount  stated  in  the  policy  the 
mea.'^ure  of  damages  for  its  loss,  when  all  the  combustible  material 
in  it  is  destroyed,  although  portions  of  the  brick  walls  are  left 
standing,  but  "are  useless  as  walls,  and  many,  perhaps  most,  of  the 
bricks  are  spoiled  by  the  heat."     So  again,  if  the  statute  provides 
that  when  real  property  covered  by  an  insurance  shall  be  whollv 
destroyed,  the  amount  written  in  the  policy  shall  ))e  taken  to  be 
the  true  value  of  the  property  insured  and  the  true  amount  of 
loss  and  measure  of  damages  when  destroyed,  it  is  not  necessarv 
to  a  total  loss  that  the  property  insured  shall  be  annihilated  or 
reduced  to  a  shai>eless  mass.     When  the  identity  of  the  structure 
as  a  building  is  destroyed,  so  that  its  specific  character  as  such  no 
longer  remains,  and  there  is  nothing  left  but  cellar  walls  and 
dilapidated  foundations,  the  loss  is  total  within  the  meaning  of  the 
statute."     It  is  also  decided  in  the  same  state  that  if  the  identity 
and  specific  character  of  the  building  as  such  is  destroyed  by  fire, 
there  is  an  entire  destruction,  and  it  is  a  total  loss,  even  though 
there  is  not  an  absolute  extinction  of  all  the  parts.    Thus,  although 
a  portion  of  the  house,  that  is,  the  stone  foundation,  the  foundation 
sills,  and  the  first  floor,  were  practically  intact  and  uninjured  an<l 
had  not  l^een   reduced  to  a  Ijroken  and  shapeless  mass.  l)ut  still 
retained  their  distinct  character  uninjured  as  j)arls  of  the  building, 
there  was  nevertheless  a  total  destruction." 

§  3029.  "Wholly  destroyed,"  "totally  destroyed:"  "total  loss" 
conclusion. —  In  \  iew  of  what  has  been  staled  under  the  preceding, 
sections  it  would  seem  that; — 

(1)  Statutes  of  the  character  under  consideration  or  any  statute 
involved  nuist  be  con.strued,  not  by  itself  alone,  but  in  connection 
with  the  entire  contract,  having  in  view  the  rules  of  con-trnction 
governing  in  insurance  contracts; 

'*  Santa    Clara     Female    Academy  v.    Xuitliwe.^teiri     Xalimiiil     Ins.    Co. 

v.    Xortiiwestern    National    Ins.    To.  08   Wis.  'i.')?,  (17   Am.    St.    \U-\>.   S(l.'). 

08   Wis.   L'.-)?.  (J7  Am.   St.   Hej).   80.'),  7.3  N.   W.  7(i7. 

7:{  N.  W.  7(i7.  "Lindner    v.     St.     Paul     Kiiv     \- 

"Scvk    V.    .Millers'    National    Fns.  Marine  Ins.  Co.  0.3  Wi.-;.  AL'li,  07  N. 

Co.    74    Wis.    ()",   .3    L.H.A.    .VJ.J,   41  W.    1112."),    cilitifj    Sevk     v.    Millers' 

N.  W.  443;  Hev.  Slat.  see.  1043.  National    Ins.  Co.   74'\Vis.  (i7,  72,  .3 

"Santa    Clara    Female    Academv  L.K.A.  .'j2;i,  Jl  N.  W.   I  l.j. 
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(2)  The  peril  imij^l  opcrato  upon  llial  tiling  \Yhicli  is  insured, 
iuul  it  is  that  subjoft   insured   to   wliit-h   the  loss  has  reference; 

(."?)  Cases  in  marine  risks  of  ahsolute  total  loss  aiul  of  absolute 
total  K)ss  in  valued  policies  may  to  a  ei-rlaiu  extent  be  referred 
to  for  .uuidiuii  |)rineiples; 

(4)  "Wholly  destroyed."  "totally  destroyed,"  "total  loss,"  do  not 
mean  total  annihilation  or  absolute  ilesliuetion  ; 

(5)  If  the  nature  of  the  loss  is  at  onee  determined,  the  valuation 
controls  the  measure  of  damages ; 

(G)  If  the  buildinj2;  is  so  far  destroyed  that  the  ruins  are  worth- 
less or  cannot  be  utilized  for  reeonstruetion,  so  that  the  property 
when  rebuilt  shall  he  in  as  good  a  condition  as  before  the  lire,  it 
is  "wholly  destroyed"  or  a  "total  loss;" 

(7)  The  ]»ropcrty  may  have  some  of  its  walls  or  parts  of  the 
structure  remaining;  and" still  he  within  the  last  rule; 

(8)  Since  nothiniji;  short  of  what  is  conunonly  known  as  physical 
destruction  of  the  building  as  to  its  materials  would  ])rcvent  what 
is  left  being  of  some  value,  it  is  obvious  that  "wholly  destroyed" 
and  "totally  destroyed,"  or  "total  loss"  do  not  refer  to  value  alone 
as  the  sole  test  of  the  loss ; 

(9)  Inasmuch  as  it  is  the  l)uildiug  insured  and  not  its  materials 
to  which  the  loss  must  be  referred,  it  ought  to  be  held  to  be  "wholly 
destroyed"  and  "totally  destroyed"  or  a  "total  loss"  where  it  has 
become  a  mere  mass  of  rubl)ish,  and  so  has  ceased  to  exist  as  a 
luiilding,  as  in  case  of  a  ship  which  by  a  peril  insured  against 
has  become  reduced  to  a  "mere  congeries  of  planks,"  ^^  and  has 
ceased  to  exist  as  a  ship,  and  the  rule  stated  at  the  beginning  of  this 
chapter  also  applies : 

(10)  It  would  seem  a  fair  and  reasonable  conclusion  that  al- 
though some  portion  of  the  building  remain  standing,  yet  if  the 
cost  of  removing  the  materials  or  of  clearing  the  ruins  would 
equal  or  exceed  their  value  when  removed,  or  if  the  cost  of  recon- 
structing and  placing  the  insured  building  in  the  same  condition 
as  before  would  equal  or  exceed  the  value  of  the  building  as  recon- 
structed or  repaired,  that  it  would  be  "wholly  destroyed,"  or  a 
"total  loss"  irrespective  of  the  valuation  in  the  policy  as  a  test; 

(11)  The  mere  fact  that  some  of  the  materials  may  be  used 
in  rebuilding  does  not  of  itself  make  the  building  the  less  "wholly 
destroyed"  or  "totally  destroyed,"  or  a  "total  loss."  " 

18  Cainbricl<re  v.  Anderton,  1  Rvan        ^^  See  Great  Western   Ins.   Co.   v. 
&  ]^r.  00,  1  Car.  &  P.  231,  2  liarn.    Fogarty,  19   Wall.    (U.   S.)    640,  22 
&  C.  691,  4  Dowl.  &  R.  203,  2  L.  J.    L.  ed.   216. 
(0.   S.)    K.   B.   141,   26   R.  R.   517, 
iier   Lurd   Tenlerdcn. 
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(12)  By  analogy,  the  rule  in  marine  insurance  cases  that  what 
a  prudent  uninsured  owner  would  do  as  to  making  repairs  and 
saving  the  vessel,  has  been  applied  to  fire  risks  and  total  loss; 
but,  as  we  have  heretofore  stated,  care  should  be  exercised  in  apply- 
ing such  a  rule,  especially  so  in  view  of  the  dill'erence  between  the 
fifty-per  rule  in  such  cases  here  and  the  rule  in  England  even 
though  the  princii)le  exists  in  both  countries.^" 

§  3030.  Total  loss  under  policy  issued  after  loss  by  fire,  and  be- 
fore building  repaired. — If  a  building  is  injured  by  lire,  and  before 
it  is  repaired  a  policy  is  issued  thereon  in  its  then  condition,  and 
a  loss  by  lire  suitsequently  occurs  which  occasions  a  total  loss,  the 
insured  cannot,  in  order  to  convert  a  total  loss  into  a  partial  loss, 
avail  himself  of  the  injury  caused  by  the  prior  fire,  although,  a.s 
a  fact,  the  total  loss  is  merely  the  consummation  of  the  prior  partial 
loss,  for  the  risk  is  against  the  loss  of  the  building  as  it  was  at 
the  time  of  the  issuance  of  the  policy  or  its  loss  should  its  condition 
be  subsequently  bettered,  for  settlement  having  been  made  as  to 
the  former  lire  under  prior  ))olicies  and  these  ])olicies  canceled, 
such  injury  can  have  no  bearing  upon  the  liability  under  subse- 
quently issued  policies.  This  rule  is  necessarily  subject,  however, 
to  such  qualification  as  may  arise  in  case  there  should  be  an  aver- 
ment and  proof  of  fraud  in  procuring  the  ])olicy.^ 

§  3031.  "Total  disability,"  "permanently  disabled,"  "wholly  dis- 
abled," etc.;  accident  and  benefit  -insurances. — Tbc  clauses  as  io 
"total  disability,"  etc.,^*  are,  with  certain  exceptions,  so  various  and 
complicated,  especially  so  when  considered  in  connection  with  other 
clauses  in  the  same  policy  or  contract,  that  it  is  dillicult  to  determine 
wliether  the  insurance  comj)anies  have  strenuously  endeavored  to 
thereby  evade  iiayiiient  if  the  intricacies  of  language  will  so  permit, 
or   whether   they   cU'c  with   the   utmost  good  faith  perhaj^s  over- 

*"  See  §§  30-10  et  seq.  herein.  Pleadings:     "When   total  and   por- 

^  Hamhurj^-Bremcn    Fire    Lis.    Co.  manont      disahility     .siilliciontly      al- 

V.  Garliiif^toii,  (j(i  Tux.  103,  59  Aui.  k'Sfed,   see  Luliana  Life   Kn(h)\vmoiit 

Rep.  013,  18  S.  W.  337.  Co.  v.  Patterson,  of)  Ind.  App.  2i)l. 

**  When  total  disability  stipulations  103    N.    P].    817.      Wlien    reply    does 

illegalhf    included    in   policj/. — When  not      admit     continuous      di,sal)iUly: 

provisions    for    i)ayment    of    certain  when  reply  need  not  deny  alh'iratioii 

sums  for  bodily  injuries  which   i)re-  of    answer    that    disaliility    was    not 

vent  the  pursuit  of  any  j^aiiiful  occu-  continuous,     see     National     Life     & 

pation,   or  for  j)ennanent  total   dis-  Accident  Ins.  Co.  v.  O'Brien's  Ex'c.x. 

ability,  etc.,  are  a^^'ainst  statute  for-  ir).')  Ky.  -JOB,  150  S.  W.  1131.     As  to 

bidding   inclusion   of  such    insurance  y)leadin^s  in  insurance  case.s,  see  §?^ 

and    life    insurance    in    same    |)oli<*v.  3005  et  secj.  herein. 

See   Travelers'    Ins.    Co.   v.    Walkins  Oji  what  constitutes  total  disahilit  v. 

(^:tna  Life  Ins.  Co.  v.  Watkins)  77  see  notes  in  38  I..K..A.  52!);  2.3  L.h'..\. 

N.  J.  L.  223,  71  Atl.  325.     See  §  350k  (N.S.)  352;  2!)  L.R.A.(N.S.)  ().35;  34 

herein.  L.K.A.(N.S.)  120;  L.K.A.1917B,  108. 
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/i-alously,  ondoavorinu  to  prottvt   themselves  aiul  the  funds  with 
which  tlioy  aiv  oiitrustod.     The  elltH-t  in  eitlicr  case  is  to  i)rovent 
forniidatinii   uovornini;-  rules,   or  stating  ])rincii>les  applieahlc   to 
all   cases,  although  there  are  some  similar  conditions  in  policies 
or  contracts  to  which  principles  may  he  ai)plicd  and  conccrninii; 
which  rules  may   he  formulated.     On  the  other  hand,  while  the 
courts  for  the  most  part  have  had  in  view  and  applied  as  far  as 
possihle  to  these  various  conditions  the  rules  of  construction  j2;overn- 
inu"  insurance  contracts,  and  have  sou.uht  to  give  effect  to  the  inten- 
tion of  the  i)arties  within  said  rules,  nevertheless  some  of  the  deci- 
sions are  certainly  open  to  criticism,  in  that  the  ohjects  and  i)urp()ses 
of  the  insurance  contract  are  ignored,  and  the  rules  of  construction 
strained.    We  will  state  here  at  the  outset,  however,  that  in  constru- 
ing the  words  "total  disahility,"  "permanently  disahled,"  "wholly 
disahled,"  and  the  like,  in  accident  and  hencHt  insurances,  reference 
must  be  had  to  the  entire  contract  and  the  exact  terms  used.    The 
words  may  necessitate  that  assured  should  he  so  far  disabled  as  to 
prevent  his  following  any  occupation  or  labor.    Whatever  construc- 
tion may  be  necessary  under  the  express  terms  of  the  contract,  the 
disability  must  be  caused  by  or  be  the  result  of  an  injury  within 
the  contract.    The  general  purpose  of  such  clauses  is  to  furnish  an 
indemnity  to  assured  for  the  loss  of  time  by  reason  of  accident  or 
injury  wliich  prevents  him  from  prosecuting  his  business,  and  it 
would  seem   that  this  ought  to  refer  to  his  inalnlity  to  perform 
substantially   1I10   dulics  which   are  necessary   to   be  done  in  the 
business  to   which   the  contract  refers,   and  absolute  physical  in- 
ability ought   not  to  be  meant  in  all  cases,  for  the  injury  might 
be  of  such  a  character  as  that  common  care  and  prudence  would 
preclude  the  prosecution  of  said  business;  and  the  authorities  evi- 
dently agree  upon  the  following  points:   that  it  is   sulHcient  to 
constitute  total  disability  if  assured  is  disabled  to  such  an  extent 
that  he  cannot  substantially  perform  all  acts,  or  all  duties,  or  all 
kinds  of  labor  necessary  in  the  i)rosecution  of  his  business,  of  do 
all   the  things  which   are  material,  substantial   and   necessary   to 
carry  nn  his  business,  occupation,  or  vocation;  that  it  is  suflicicnt 
if  assured  is  unable  to  yn'osecute  any  kind  of  business  pertaining 
to  his  occupation,  or  if  he  cannot  do  or  perform  any  suljstantial 
].art  thereof:  that  he  need  not  be  unable  to  perform  any  part  of 
his  labor  or  to  do  anything  whatsoever  jierlaining  to  his  occupation, 
for  total  disability,  etc.,  does  not  preclude  the  doing  of  occasional 
acts  temporary  in  .thoii-  nature  and  unimportant  with  relation  to 
the  disability   and    ilic   Inisiness   or   occupation   of  assured.      The 
authorities  under   this   and   the   following   sections   will,   however, 
present  the  views  taken  by  the  courts  upon  these  and  other  relevant 

Doints  involved. 
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Indemnity  is  based  upon  assured's  inability  or  incapacity  to 
work  and  not  upon  loss  of  income ;  ^  and  a  total  loss  of  time  is  held 
to  be  intended.^  subject  to  such  qualifications  or  exceptions  as  appear 
under  the  authorities  considered  herein. 

Physical  disability  of  assured  is  not  necessarily  intended  by  total 
disability  to  perform  the  duties  of  his  occupation ;  *  nor  need  assured 
be  helpless  in  order  to  constitute  total  disability.*  If  the  contract 
defines  "disability"  as  ''physical  inability  to  work"  the  certificate 
of  the  medical  examiner  that  assured  was  "able  to  work"  should 
be  construed  in  connection  with  said  examiner's  stiitement  that  he 
was  "able  to  do  light  work"  but  is  "still  disabled"  and  also  in 
connection  M'ith  the  fact  that  assured's  leg  had  been  aini)utated 
because  of  the  injury:  and  if  in  addition  said  examiner  tiives  his 
opinion  that  assured  is  ''not  entitled"  to  further  disability  benefits 
it  can  have  no  binding  effect  as  it  is  a  mere  conclusion.^ 

Total  disability  does  not  mean  absolute  physical  inability  to  trans- 
act any  kind  of  business  pertaining  to  one's  occupation,  hut  it  is 
sufficient  if  his  injuries  are  such  that  common  care  and  prudonce 
require  him  to  desist  from  transacting  any  such  business  in  order 
to  effect  a  cure.'  And  it  follows  that  the  preservation  of  life  and 
health  is  such  an  important  consideration  that  it  may  become  neces- 
sary that  assured  dcsi.st  in  the  pursuit  of  his  business  transactions; 
and  if  he  is  prevented  from  substantially  performing  every  part 
thereof,  there  is  a  total  disal)ility.''*  So  under  an  Indiana  case  it  is 
not  necessary  that  assured  be  so  wholly  disabled  as  to  be  unable  to 
perform  any  and  every  kind  of  business  pertaining  to  his  occupation 
i)Ut  it  is  sutiicient  if  his  di.<ability  is  such  that  he  cannot  do  any  and 
all  kinds  of  business  pertaining  to  his  occupation;  and  where  the 
policy  clauses  are  ambiguous  the  rule  of  liberal  construction  in  favor 
of  assured  will  apply.®  Under  a  Maine  decision  the  policy  provided 
for  a  special  indemnityif  the  a.^sured  should  sustain  bodily  injuries 
"which  shall,  independently  of  all  other  causes,  iiiimodialcly  and 
wholly  disable  and  prevent  him  from  the  pro.'^ecutioii  of  any  and 

*Bachman  v.  Travelers'  Ins.  Co.  "'^  Lohdill  v.  Lahnriii-  Mi'ii's  Mu- 
X.  U.  ,  97  Atl.  223.  l»al    Aid    Assoc,    (i!)     Minn.     II.    .IS 

'  Wurkin^men's  -Mutual   Proteelive  L.K.A.   ."h^T,    G5    Am.    Si.    |,'.|,.    :>  |J. 

A.ssor-.    V.    Hnos,    —    lud.    App.    — ,  '1  N.  W.  fiDfi. 

113  N.  E.  7fi0.  '*  Xorlli    Anierican    .Vfcidciit     lu<.. 

*Fidolilv      &      Casualtv      Co.      v.  Co.  v.  Miller.  —  T<-.\.  Civ.   App.  —  , 

•Joiner,   "    Te.x.    Civ.    App.   — ,    178  193  S.  W.  750. 

S.   W.  80(i.  8  ('(infinercial      Tiavelers'      .Mutual 

'  Davi.s    V.    Midland    r'asually    Co.  .\<<idenl     As.soe.    v.    Sprin-rsteeii,    2:5 

100  111.  App.  :?3H.  Iiid.  App.  ()57,  .V>  X.  K.  073. 

^  Chicago,  liurlin^'ton  &  Quiney 
U.  Co.  V.  Oiseu,  70  Neb.  .>M»,  07  N. 
W.  831. 
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evorv  kiiul  of  l>u>iin\'^s  iit'iiainiiiu  t<»  {\io  occupation  under  whicli 
lie  is  insured."'  and  i(  was  held  that  (lie  accident  nuist  bo  such  as 
to  destroy  liis  al>ility  to  do  every  and  any  kind  of  business  connected 
with  or  luiiaininu,  to  his  occupalion.  but  that  if  he  was  disabled 
to  (hat  cxIiMil  thai  if  he  could  not  substan(ially  perform  all  acts  or 
all  kinds  of  labor  necessary  in  the  |)rosecution  of  his  business,  it 
was  sullicient,  and  not  that  he  nuist  be  unable  to  ])crforni  any  part 
of  Jiis  labor  or  to  do  anything  whatsoever  perlaining  thereto.  It 
was  further  held  that  it  was  not  necessary  (o  show  a  physical 
disabili(y  (o  do  what  was  necessary  to  be  done  in  the  performance 
of  his  duties  or  labors,  but  that  he  was  oidy  required  to  satisfy 
the  jury  that  tlie  character  and  extent  of  his  injuries  were  such 
that  common  care  and  prudence  would  preclude  the  prosecution 
of  his  labors  and  require  him  to  desist  therefrom  and  rest  as  long 
as  reasonably  necessary  to  effect  a  speedy  curc.^  So,  in  Arkansas,  if 
assured  is,  by  reason  of  his  disability,  unable  to  do  all  the  things 
which  are  material,  substantial  and  necessary  to  tlie  carrying  on 
of  his  business  or  occupation,  or  if  he  cannot  do  any  substantial 
part  thereof  he  is  "totally  disabled,"  even  though  he  is  able  to  do 
some  things  occasionally.^"  In  Kentucky,  if  assured  is  prevented 
from  doing  substantially  all  the  duties  necessitated  by  his  business, 
or  if  he  is  unable  to  prosecute  any  kind  of  business  pertaining 
to  his  occupation  his  disability  is  such  as  to  render  assurer  liable 
as  for  bodily  injuries  w'hich  wholly  and  continuously  disable  assured 
from  performing  every  duty  ])crtaining  to  any  business  or  occupa- 
tion.^^ It  is  also  held  that  total  disability  that  prevents  the  perform- 
ance by  assured  of  any  and  every  kind  of  duty  pertaining  to  his 
occupation  means  such  disabilit}^  only  as  prevents  the  performance 
by  assured  of  any  substantial  part  of  his  duties^  and  inability  of 
insured,  who  is  in  the  legal  profession,  wliich  prevents  his  doing 
anything  connected  with  his  work  as  such  and  which  requires  con- 
tinuous physical  effort,  as  in  case  of  library  work  and  extended  trials 
of  lawsuits,  raises  a  question  for  the  jury  to  determine  whether  his 
disability  was  tot^l  or  not.^^  And  whore  it  was  hold  that  assured  was 
immediately  and  continuously  disabled  where  he  could  not  [)erform, 
in  as  reasonably  an  effective  manner  as  he  could  have  done  had  he 
sustained  no  injury,  any  and  every  kind  of  duty  essential  to  his 
occupation  or  vocation,  the  case  was  reversed."    But  where  insured 

®  Young  v.   Travelers'  Ins.  Co.  80  *^  National    Life   &    Aceideiit    Ins. 

Me.  244,  13  At).  896.  Co.  v.  O'Brien's  Exct.x.  155  Ky.  498, 

10  Brotherhood  of  Locoraotive  Fire-  159  S.  W.  1134. 

men  &  Knginemen  v.  Aday,  97  Ark.  ^Hefner    v.    Fideli(v   &    Casualty 

425,  34  L.R.A.(N.S.)  120, "134  S.  W.  Co.  of  N.  Y.  —  Tex.  Civ.  App.  — , 

928,  40  Ins.  L.  J.  737   (see  this  case  100  S.  W.  330. 

also  under  §  3034  herein).  ^^  Fidelity   &   Casualty   Co.   of  N. 
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is  able  to  work  a  greater  part  of  the  entire  number  of  hours  during 
which  he  was  accustomed  to  work  before  the  accident  suiiered  by 
him,  and  at  the  same  rate  of  pay,  he  cannot  be  said  to  be  wholly 
and  continuously  disabled.^*  So  a  "retired  gentleman"  is  not  wholly 
disabled  from  prosecuting  his  usual  occupation,  avocation,  or  busi- 
ness pertaining  to  his  condition  merely  because  of  an  injury  to  his 
hand,  which  necessitates  its  being  carried  in  a  sling. ^^  If  the  policy 
provides  compensation  for  ''accidents  occurring  to  the  assured,  not 
fatal,  but  which  absolutely  and  totally  disable  him  from  prosecuting 
his  usual  employment."'  a  hernia  wliich  does  not  so  incapacitate 
him  if  he  wears  a  truss  is  not  such  a  disability  as  will  entitle  him 
to  recover.^^  Again,  if  the  policy  defines  '•total  disability"  as  "dis- 
ability that  prevents  the  assured  from  performing  any  and  every 
kind  of  duty  pertaining  to  his  occupation"'  the  word  ''prevents'"  will 
be  construed  as  synonymous  with  the  word  "hinders"  so  that  the 
latter  may  be  sultstituted  for  the  former  and  the  jury  may  properly 
find  that  a.ssured"s  disability  resulting  from  his  injuries  "hindered" 
him  from  performing  every  kind  of  duty  pertaining  to  his  occu- 
pation." 

Whether  or  not  assured  is  totally  disabled  is  held  a  question  for 
the  jury."  So  the  frequency  and  nature  of  temporary  acts  occa- 
sionally performed  in  and  al)out  his  business  by  assured  may  be 
considered  by  the  jury  in  determining  whether  there  is  a  total 
disability  or  whether  he  is  wholly  and  continuously  disabled  from 
"transacting  any  and  every  kind  of  business  pertaining  to"  the 
occupation  covered  by  the  policy. ^^ 

§  3032.  Construction  of  the  words,  "total  and  permanent  dis- 
ability," etc.— In  addition  to  what  has  1)een  stated  under  the  last 
preceding  section  we  shall  coifsi<ler  here  the  construction  and  api)li- 
i-ation  of  the  words  "total  and  permanent  disability,"  "total  dis- 
ability," etc.,  as  interpreted  by  the  courts  with  especial  reference 


(1015)  —  Tex.  Civ.  A  pp.  — , 
80G,  40  lus.  L.  J.  (it:>, 


Y.    V.    Getzenflaniier,    22    Tex.    Civ.  Joiner  (10 

App.  70,  5:$  S.  W.  838,  atfd  55  S.  178   S.   ^^ 

W.   no.  and  rev'd  93  Tex.  4'J8,  56  (ij2 

;..    ^Y     loQ  "Fidchtv     &     Casualty     Co.     v. 

"iMJvlow     V.     Union     Casualty     &  J^>i''^'\' l''i?J  -.  T^"^' ,^'^-  tM^rP',.^' 

Surelv  Co.  72  Vt.  :r25,  47  All.  1000.  178  S   A\    800,  40  Ins.  L.  J   045,  0.  1. 

i^knapp     V.     PrclVrred     Mutual  See  also  Davis  v.  Mi.llan.l   (  asnall> 

Accident^  A..soe.    53    Hun     (N.    Y.)  Co.   190   111.   App.   338.      See     'njv- 

84,  0  N.  Y.  Supp.  57.     See  Beau  v.  inee  v.    fravlers    !"«•  J;*;-  13-  Mo. 

Tr'avelers'   Jns.   Co.  94   Cal.  581,  29  App   ;!;)4    HI  S.  ^^•  l^'^'^^     ..   ,,, 
Pao    1113  1"  Lobdill    V.    Laboring'    Mens    .\a- 

19  Potter  V.   Accident   In.s.   Co.   20  lional    Aid    Asso.    09 J^li"'!-    ^ij    ^S 

jn^j    .,10  L.l{..\.  5:;7,  05  Am.  St.  Hep.  542,  ^1 

"Fiddity     &     Casualty     Co.     v.  N.  W.  000,  27  Ins.  L.  J.  431 
''                                        5221 
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In  tlio  partii'ular  wurtlin-:,  of  tlie  dillVivnt  conditions  and  tlic  cflcct 
{\\vvvoL 

(a)  "Tola!  and  pcrnununt  (lisdhUiln''  to  pcrfovDi  or  direct  any 
kind  ol"  laltor  or  bussiness  means  that  Ihc  disability  must  not  only  be 
"total"  but  thai  it  must  also  bo  "permanent,"  so  far  as  the  ability 
to  perform  or  direct  any  kind  of  labor  or  business  is  concerned  j^" 
and  if  assured  becomes  totally  disabled  both  to  "perforvi  <nid  dlrccf" 
any  and  all  kinds  t)f  business  he  is,  necessarily,  totally  disablccl 
either  to  ''perform  and  direct."  ^ 

(b)  Wlii'thcr  disahilitu  rcHfr'n-tcd  to  assured'^  pdrtintJar  necupa- 
tiou  or  bu.^lnetis.  It  is  held  in  Arkansas  that  total  <lisability  is 
necessarily  a  relative  matter  and  must  (lc])eud  chielly  on  the  pecuhar 
circumstanees  of  each  ease;  and  also  larj:;ely  ui)on  the  oceui)ation 
and  employment  and  the  capabilities  of  the  person  injured.^  And 
that  clauses  of  this  character  should  be  construed  with  reference 
to  the  character  of  assured's  business  or  occupation  appears  where 
a  day  laborer  was  insured  under  a  clause  providino;  indemnity  where 
lie  siiould  become  wholly  disabled  and  prevented  from  prosecutinij; 
any  and  every  kind  of  business,  and  it  was  held  that  as  assured 
could  do  only  manual  labor  he  was  wholly  disabled  when  he  was 
unable  to  perform  that  kind  of  labor  and  did  not  include  mental 
labor  if  he  had  the  necessary  education  to  perform  the  same;  and 
that  by  the  use  of  the  word  "prosecution"  it  was  intended  that 
insured  should  be  wholly  disabled  from  doing  that  business  which 
he  had  the  ability  to  prosecute  and  which  he  was  prevented  from 
prosecuting  by  his  disability.^  So  where  insured's  arm  was  almost 
severed  by  a  saw  and  became  useless  for  all  practical  [)ur2Joses  a 
finding  that  he  was  permanently  disabled  was  held  to  bring  him 
within  the  provisions  of  a  by-law  imder  which  he  was  entitled  to 
disability  benefits  if  "unable  to  direct  or  perform  the  kind  of 
business  or  lal)or  which  he  has  always  followed,  and  by  which 
alone  he  can  thereafter  earn  a  livelihood."  *    And  if  a  policy  pro- 

20  Hutchinson    v.     Supreme    Tent  ^  Brothorliood  of  Locomotive  Fire- 

Kiiifjiits  of  .Maccabees  of  tlie  World,  men  &  Kiifjinemen  v.  Aday,  97  Ark. 

68  Hun    (N.  Y.)   3r,.5,  52  N.  Y.  St.  425,  34  L.H.A.(N.S.)  126,  134  S.  W. 

Kep.  199,  22  N.  Y.  Supp.  801.  928,  40  Ins.  L.  J.  737. 

1  Supreme    Tent    of    Knights    of  3  industrial  Mutual  Indemnity  Co. 

Maccabees  of  the  World  v.  Cox,  25  v.  TLnvkins,  94  Ark.  417,  127  S.  W. 

Tex.   Civ.  App.  366,  60  S.  W.  971.  457,  29  L.K.A.(N.S.)  635. 

See  Beach  v.  Supremo  Tent  Knisihts  *  Beach  v.  Supreme  Tent  Knisfhts 

(,f  Maccabees  of  the  World,  177  N.  of  Maccabees  of  the  World,  177  N. 

Y.  100,  69  N.  E.  281.  Y.  100,  69  N.  E.  281.     See  Hutchin- 

On  what  constitutes  total  disability,  son    v.    Supreme    Tent    Knights    of 

see  notes  in  38  L.R.A.  529;  23  L.R.A.  Maccabees    of    the    World,    68    Ilun 

(XS)  352;  29  L.R.A. (X.S.)  6.35;  34  (N.  Y.)    :i.j5,  22  N.   Y.   Supp.   801, 

Lli  A  (N.S.)  126;  L.R.A.1917B,  108.  52    N.    Y.    St..  Rep.    199;    Supreme 
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vides  against  immediate,  continuous,  and  total  loss  of  such  business 
time  as  may  result  from  the  injuries  insured  against,  and  classifies 
the  insured  as  a  locomotive  fireman,  this  entitles  him  to  recover 
where  he  is  wholly  disabled  with  reference  to  his  duties  as  fireman, 
and  the  fact  that  he  might  have  attended  to  some  other  kind  of 
business  is  inunaterial.^  Again,  paralysis  of  the  hand  of  a  railroad 
tireman  which  compels  him  to  retire  from  railroad  service  is  within 
the  meaning  of  policy  against  injuries  which  totally  and  perma- 
nently disable  him  from  the  performance  of  all  manual  labor.^ 
Under  the  by-laws  of  an  association  entitling  a  member  to  recover 
a  stated  sum  when,  by  reason  of  accident  or  disease,  he  becomes 
permanently  disabled  from  following  his  usual  or  some  other  occu- 
pation, he  is  not  precluded  from  recovery  where  he  has  been  injured 
so  as  to  be  unable  to  pursue  his  ordinary  occupation,  though  not 
mcapacitated  from  pursuing  another  occupation  in  which  his  wages 
are  much  inferior,  and  which  requires  for  its  duties  nuich  less 
physical  or  mental  ability. "^  And  wdiere  a  policy  provides  that 
if  an  accidental  injury  creates  a  disability  the  assured  shall  be  paid 
a  certain  sum  per  week  for  the  immediate,  continuous  and  total 
loss  of  such  business  time  as  may  result  from  such  injury,  he  is 
entitled  to  recover  if  his  injury  is  such  that  he  loses  his  time  in  the 
business  in  which  he  was  engaged  when  insured,  though  there  are 
other  business  pursuits  from  which  the  accident  would  not  incapaci- 
tate him.*  So  under  a  policy  insuring  against  loss  of  lime  snifercd 
through  accidental  injuries  "wholly  and  continuously  disabling  the 
insured  from  transacting  any  and  every  kind  of  business  pertaining 
to  liis  occuj)ation"  of  merchant  he  may  recover  if  accidentally 
thrown  from  his  bicycle,  thereby  dislocating  the  thumb  of  his 
right  hand,  breaking  some  of  his  teeth,  and  so  injuring  or  jarring 
his  head  and  neck  as  to  affect  his  spine  and  nerves  to  such  an  extent 
as  to  produce  severe  nervous  prostration,  rendering  liini  wholly 
and  contiiniously  di.>-abicd  from  transactin.Li  iUiy  mid  every  kind  of 
business  pertaining  to  his  occupation.^  In  anotlicr  case,  whcrci 
the  policy  provided  for  a  specified  indenniily  in  case  of  a  personal 
injury  which  should  ''absohitcly  and  totally  disnlilc"'  assured  "from 

T<'nt    Knifrhts   of   Macf-abccs   of    tlie  '  NicI  v.  Order  I'liitcd  Friciuls.  14!) 

World    V.    Cox,    2")    Tc.x.    Civ.    Apj).  N.  Y.  130.  52  Am.  St.  Ifcp.  T.'W.  4t  N. 

:{(i(i,  00  S.  W.  071.  I'..  11"). 

'  I'fiininjrtoii     V.      Pacific      Miiliiid  ^  i'ciiiiinuloii      v.      I'aiilic      Muliial 

LilV  In.s.  Co..  85   b)\va,    KiM,  3!)   Am.  Lite   Ins.  Co.  85  Iowa,  408,  30  Am. 

St.  l{cp.  300,  52  N.  W.  482.  St.  Hep.  300,  .52  N.  W.  482. 

*  lirotlierliood  of  Lr)com()tivc   Fire-  ^  Lolidill    v.    lijihoriiijr    MoiiV    Mii- 

mon  &  Kn^'inenicn  v.  Adav,  07  Ark.  tiial    Aid     Assoc,    (i!)     Minn.    14,    3S 

42.5,  34  L.K.A.(N.S.)  120,'l34  S.  W.  L.K'.A.  5:!7,  05  Ain.  St.  Hep.  542,  71 

928.  N.   F.  O'JU. 
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the  ])rosociition  of  his  usual  eni|)l()vni{'nt,"  it  was  liokl  iliat  the 
([uostion  was  not  whether  he  could  do  his  work  witli  less  I'aeility, 
or  that  he  eould  uol  do  a  whole  days  work,  or  that  he  was  unahlo 
(o  aeeoniplish  as  nuieh  during  a  day's  work  as  hofore  the  injury, 
hut  that  if  he  was  so  injured  as  not  to  be  able  to  perform  substan- 
tially all  kinds  of  work  which  constituted  his  usual  employment 
in  liis  accustomed  occui)ation,  and  this  resulted  from  or  was  conse- 
quent upon  the  injury,  then  he  was  entitled  to  recover;  that  this 
would  ai"»ply  to  the  case  of  a  farmer  or  merchant.  Thus,  if  a 
merchant  is,  by  reason  of  the  injury,  unable  to  do  the  work  ordi- 
narily done  by  merchants  of  his  class  or  in  that  line  of  business 
and  such  work  as  he  was  accustomed  to  do  before  the  accident,  he 
Avould  be  entitled  to  recover,  even  though  he  might  be  able  to  sit 
in  the  house  and  make  out  bills  or  post  books.  The  test  is.  Was 
the  insured  able  to  do  all  kinds  of  \vork  in  his  accustomed  business 
to  some  extent?  If  so,  he  cannot  recover,  even  though  he  may 
be  unable  to  do  some  kinds  of  extraordinary  labor  which  he  could 
have  performed  before  the  accident.^" 

In  a  Nebraska  case,  however,  the  words  '•'physical  inability  to 
work"  are  held  to  apply  not  only  to  assured's  occupation  at  the 
time  of  the  occurrence  of  the  injury  but  al<o  to  similar  employment 
or  labor  wherein  his  earnings  would  be  equally  remunerative.^^ 
So  the  words  "total  inability  to  labor,"  in  the  by-laws  and  constitu- 
tion of  a  relief  association,  defining  the  time  for  which  benefits 
may  be  paid,  are  not  restricted  to  labor  in  the  same  enq/loyment, 
where  the  member  is  capable  of  earning  as  much  or  more  in  some 
other  employments^  Again,  inability  to  transact  some  kinds  or 
branches  of  business  pertaining  to  one's  occupation  as  a  merchant 
will  not  constitute  total  disability  to  transact  "any  and  every  kind 
of  business  pertaining  to  the  occupation,"  if  he  is  able  to  transact 
some  other  kinds  or  branches  of  business  pertaining  thereto."  And 
in  an  Ohio  case,  under  a  policy  providing  for  periodical  payments 
while  insured  is  totally  disabled  and  prevented  from  the  transaction 
of  all  kinds  of  business,  it  is  held  that  the  contract  should  be 
enforced  as  it  reads,  and  that  assured  cannot  recover  because  totally 

10  Sawyer    v.    Uniteil    States    Cas-  &    Quinov   R.    Co.    82    Neb.    12,    23 
ualtv    Co.    atass.)    1    Bio-.    Life    &  L.R.A.(N.S.)   352,  116  N.  W.  !)57. 
Ace.  Cas.  289,  8  L.  Keg.  (N.S.)  233.        "  g.^itimore    &    Ohio    Employers' 
See    also    Perry    v.    Provident    Life  Reliel'  Assoc,   v.   Post,  122  Pa.  579, 
Ins.    Co.   103   Mass.    242,   249,   s.   c.  2  L.lv.A.  44,  15  Atl.  885. 

f)9  Mass.  102,  where  assurers  admit-  ^^  Lohdill  v.  Laborin<;'  Men's  Mu- 
ted that  facts  warraiit<'d  a  recovery:  tual  Aid  Assoc.  69  Minn.  14,  38 
Hooper  v.  Accidental  JJeatli  Ins.  Co.  L.K.A.  537,  65  Am.  St.  Kep.  542,  71 
5  Hurl.  &  N.  546,  afl'd  (ill.  &  N.  839.  N.  E.  690. 

11  Keith     V.     Chicago,     Ijurlington 
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disabled  for  his  own  trade  or  business  if  he  retains  heaUh,  strength, 
and  physical  ability  sutiicient  for  the  pursuance  of  any  other  voca- 
tions, wliether  he  is  conversant  with  the  same  or  not.  So  in 
Pennsylvania,  it  is  held  that  the  objects  and  puri)oses  of  an  em- 
ployees' relief  association  being  to  relieve  the  members  when, 
through  sickness  or  injury,  they  are  unable  to  perform  their  labt)r. 
the  words  "total  inability  to  labor"'  in  the  by-laws  and  constitution 
defining  the  time  for  which  benefits  may  be  paid  are  not  restricted 
to  labor  in  the  same  employment  or  occupation,  Init  if  the  member 
is  aljle  to  engage  in  other  labor  then  he  is  not  entitled  to  benolils. 
especially  if  he  is  capable  of  earning  as  much  or  more  in  some 
other  employment."  And  in  a  Federal  case  where,  under  the 
constitution  of  a  similar  association,  the  member  was  entitled  to 
benefits  when  ''permanently  disnljled  from  following  his  or  her 
usual  or  other  occupation,"  the  disability  which  would  entitle  lo 
such  benefit  was  also  defined  as  one  which  should  "permanently 
prevent  tlie  member  from  following  any  occupation  whereby  he  or 
she  can  ol)tain  a  livelihood."  And  it  was  held  that  although  a 
member  was,  by  reason  of  disability,  unable  to  work  at  his  own 
l)rofession,  he  could  not  recover  when  he  had  been  working  at  a 
totally  dittercnt  occupation,  and  that  the  words  "or  other  occupa- 
tion" could  not  be  construed  as  meaning  ''or  other  of  the  same 
kind."  ^^  It  is  also  held  that  if  the  jury  is  instructed  that  to 
entitle  plaintiff  to  recover  he  must  be  totally  disal)led  from  following 
any  avocali(»n,  and  that  it  is  for  the  jurj-  to  draw  from  the  evi- 
dence the  inference  of  fact  upon  this  subject,  the  defendant  cannot 
l)e  regarded  as  prejudiced  by  the  further  statement  on  the  part  of 
the  judge  that  the  fact  that  a  man  may  work  for  a  few  moments 
or  perhaps  a  few  months,  is  not  necessarily  conclusive  evidence 
that  lie  can  follow  some  avocation. ^^  In  Wisconsin  case  the  policy 
was  conditioned  for  indemnity  in  case  the  accident  should  wdiolly 
disable  insured  from  prosecuting  any  and  every  kind  of  business 
pertaining  to  his  occupation,  and  it  wa.s  held  that  an  instruction 
that  a  recovery  might  l)e  had  if  plaintilf  had  been  disal)led  from 
prosecuting  his  business  and  for  such  time  as  he  was  "rendered 
wholly  unable  to  do  his  accustomed  labor,  that  is,  to  do  substan- 
tially all  kinds  of  his  accustomed  lal)or  to  some  extent,"  was  erro- 
neous."    And  where  hernia  rc-ulting  from   an  injury  to  a   law 


"  Raltimorc  & 
Relief  Assoc,  v.  P 
0 


Oliio     Kmj)l(>v('(>s'    Juiyal  Ttmiplans  of  Toinperaiirc,  lOS 
()st,_122  Pa.  St."57f),    -MiHi.  410,  G2  Am.  St.  Kep.  709,  GO 

ly    and    Cas-- 
58  Am.  Rt'i). 


Am.   St.    Hep.    147.   2   L.R.A.   44,   N.  W.  310. 
15  Atl.  885,  22  Week.  Not.  Ca.s.  477.  "  Savclaiid    v.    Fidelily    and    Cas- 

"Albert  v.  Order  Clioscn  Friends,    imlty  Co.  (i7  Wis.  174,  5 


34  Fed.  721.  803,  30  N.  W.  237. 

''Starlinsf     v.     Suiircrae     Council 
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and  slock  agent  lor  a  railway  does  not  "wholly  disaMe  aiul  provtMit" 
liini  "from  on,<;a.i;in.i;-  in  any  pioduclivo  ocfU[>a(ion"  as  provided 
I'y  the  polii'y  nor  i)rcvent  him  from  performing  one  or  more 
imi)or(ant  duties  pertaining  theri'lo.  tlu're  is  no  "loss  of  time"  and 
he  is  not  wholly  disahled,  and  aeeordingly  not  entitled  to  recovcr.^^ 
(e)  Total  (U,^al>ifitij  docs  not  )iic((n  ahaolntc  Indhillty  to  perform 
some  acts  or  duties  in  the  transdctio))  of  liis  hiisiitcss  or  in  carrying 
on  his  occupation  by  assured.^^  And  allhough  the  stipulation  is: 
"Wholly  and  continuously  disahling  said  member  from  transaeting 
any  and  every  kind  of  husiness  jx'rlaining  to  the  oecupation"  cov- 
ered by  the  policy  terms,  the  continct  should  receive  a  reasonable 
construction  so  as  to  ellccUuile  the  puri)ose  intended,  and  inability 
to  perform  some  kinds  of  business  pertaining  to  insured's  occupa- 
tion, as  in  case  of  a  merchant,  would  not  constitute  total  disability, 
a:?sured  might  be  able  to  transact  certain  Ijranches  of  his  business 
and  still  be  unalilc  to  tiansact  other  branches  in  which  case  he 
would  not  be  totally  disabled;  the  point  being  this,  whether  he 
was  unable  substantially  or  to  some  material  extent  to  transact  any 
kind  of  business  pertaining  to  such  oc(nipation.  Nor  is  assured's 
disa.Inlity  made  partial  instead  of  total,  by  the  fact  that  he  is 
temporarily  or  occasionally  'able  with  due  regard  to  his  health  to 
perform  some  slight,  unimportant  or  trivial  act  about  or  pertaining 
to  said  business.  It  is  sufficient  to  constitute  total  disability  that 
assured's  injuries  are  of  such  a  character  that  connnon  care  and 
])rudence''  require  that  he  should  desist  from  the  transaction  of 
any  kind  of  business  pertaining  to  his  occupation  so  long  as  may 
be  reasonably  necessary  to  effect  a  cure,  since  absolute  physical 
disability  to  transact  any  kind  of  business  pertaining  to  assured's 
occupation  is  not  meant  l)y  total  disability.^"  Again,  an  insured 
barber  is  not  precluded  from  recovering  a  weekly  indemnity  imder 
a  clause:  ''immediately,  continuously  and  wholly"  disabled  and 
])revented  from  jx-rforming  any  and  every  kind  of  duty  pertaining 
to  his  occui)ation,  where  he  visited  his  shop  after  the  injury  and 
did  a  little  work  when  he  was  able,  but  because  of  his  pain  and 
disability  he  could  not  perform  all  his  duties  and  was  thereafter 
confined  to  his  bed.^  So  the  fact  that  a  merchant  goes  to  his  store 
several  times  a  week  when  he  is  down  town  to  see  his  physician 

is.^tna  Life  Ins.  Co.  v.  Lasseter,  L.R.A.  537,  G5  Am.  St.  Rep.  542,  71 

153    Ala.    6.30,   15    L.K.A.(N.8.)252,  N.  W.  GOG,  27  Ins.  L.  J.  431.     See 

45  So.  1G6.  Continental   Casualty  Co.  v.  Wynne, 

"Commonwealth   Bondina'  &  Cas-  36   Okla.   325,  120  'Pac.   16,  42   Ins. 

naltv    Co.    v.    P.rvant,   —    Tex.    Civ.  L.  J.  4G6. 
App.  — ,  185   S.  W.  07!).  Ulolin  v.   Interstate  Casualty  Co. 

20  Lobdill   v.  Lal)oiinir  Men's  Mu-  115  Mifli.  70,  7  Det.  Leg.  N.  777,  72 

tual    Aid    Assoc.    CO    Minn.    14,    38  X.  W.  115. 
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and  get  shaved,  and  sits  down  for  a  brief  time,  but  takes  no  part 
in  the  business  except  to  hand  out  a  small  article  to  a  customer 
and  take  change  for  it  on  one  or  two  occasions,  does  not  show 
that  he  is  not  wholly  disabled  from  transacting  any  and  every 
kind  of  business  pertaining  to  his  occupation.^  And  ability  to  go 
around  and  give  instructions  to  others  does  not  preclude  insured 
from  recovering  for  total  disability  under  the  policy  where  he  is 
otherwise  unable  to  work  because  his  injury  prevents  the  use  of  his 
hand.'  So  the  fact  tliat  insured,  who  is  a  shoe  dealer,  goes  two 
or  three  times  a  week  to  his  store,  does  not,  where  he  was  unable  to 
attend  to  said  business,  preclude  his  recovery  under  a  policy  pro- 
viding for  indemnity  if  assured  becomes  wholly  disabled  from 
transacting  any  business  pertaining  to  his  occupation.*  And  the 
fact  that  a  man  goes  to  his  office  every  day  for  a  short  time  with- 
out doing  any  work,  or  business  there,  does  not  show  that  he  is  not 
wholly  disabled  from  prosecuting  any  and  every  kind  of  business 
pertaining  to  his  occupation,  where  his  business  consists  in  making 
loans  on  personal  security.^  Nor  is  a  publisher  any  the  less  totally 
disabled  because  he  goes  a  few  times  to  his  office  to  give  instruc- 
tions.^* 

A  total  and  partial  disability  policy  clavise  also  applies  to  a  ])lanta- 
tion  manager,  even  though  he  can  occasionally  perform  some  of  his 
duties  in  that  capacity .^^  So  it  is  declared  in  an  Indiana  case  that 
it  cannot  Ije  held  that  assured  is  not  totally  disabled  for  the  entire 
stipulated  policy  period  for  wliicli  recovery  is  sought  for  such  disa- 
bility, merely  Ijccause  he  endeavors  in  good  faith  to  work  at  his 
usual  employment  for  a  short  time  after  liis  accident,  when  by 
reason  of  his  condition,  in  that  he  was  still  suffering  from  the  con- 
tinuing effects  of  his  injury,  he  is  unable  to  perform  only  a  part 
of  his  duties:  but  on  the  other  hand,  if  insured  is  in  fact,  at  the 
time,  able  to  i)erform  such  labor  and  is  reasonably  able  to  do  so,  he 
cannot  be  lield  to  Ix)  totally  disabled  if  he  fails  or  refuses  to  labor;  *•= 

^  Lolxlijl  V.  Laborinfj  Men's  Mutual  Miss.  74,  73  So.  875,  considered  unil(-r 

Aid   AS.SOC.  G!l   .Minn.   14,  .38  L.li.A.  sulxliv.   (f?)  tliis  section. 

537,  05  Am.  St.  liop.  542,  71  N.  E.  ^''fJrcat    I^nstern    Casualty    Co.    v. 

(i'Jti,  27   Ins.  L.  J.  43L  Robins,  111  Ark.  (i07,  1()4  s".  \V.  750. 

'Davis    V.    Midland    Ca.sualty    Co.  ^"^  Mctropnlitan     Ca-sualty     Co.     \. 

VM)   III.  App.  :{38.  Cato,  113  Miss.  283,  74  So.  114. 

*  Tliayor  V.  Standard  Life  &  Accdt.  *°  American  Lial)ility  Co.  v.  H(»\v- 
In.s.  Co*.  OS  N.  IL  577,  41  Atl.  1H2,  man,  —  Ind.  App.  — ,  114  X.  K. 
28  Ins.  L.  J.  8!>.  H02   (condition  was:  durinj;;  a  period 

*  Turner  v.  Fidelity  &  Casualty  not  exceedinfj;  (wenly-four  niontlis, 
Co,  112  Mich.  425,  .38  L.li.A.  52!»,  70  also  "Ihal  the  assured  is  totally  and 
N.  \V.  H!)8.  Compare  American  Lite  conlinuously  from  date  of  accident 
&  Accident  Ins.  Co.  v.  Nidlinger,  11.3  disabled    ami    prevented    I'rom    per- 
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nor  ill  KiU'li  ciL«c  can  assurer  >iuocssriilly  insist  tliat  assured  is  by 
reason  of  a  subsoqueiit  clause  liiiiilint;'  recovery  to  four  weeks  bene- 
lils.  under  certain  conditions,  wliich  are  ina})i)licable  as  above  stated 
liecause  of  tbo  sbowinji  of  total  disibility  for  the  entire  policy  period 
of  payment.^'*  And  under  a  Texas  decision  where  the  policy  liinils 
tho  ri.uht  to  recoviT  to  a  i-ontinuous  period  of  disability  the  con- 
tinuity is  not  broki'ii  l)y  the  fact  that  insured  returned  to  his  work 
at  long  intervals  and  worked  only  for  short  periods  while  still  suflVr- 
inti  from  his  injury,  especially  so  where  the  injury  is  of  such  a 
character  as  that  ordinary  care  and  })rudence  endangering  life  by 
continuing  one's  occupation:  and  this  applies  where  assured  was 
totally  disabled  at  the  time  of  an  injury  to  the  aorta,  attempted  to 
work  at  his  occupation  of  well  drilling  and  accepted  compensation 
but  was  unable  to  continue  his  duties  but  a  short  time  on  any  oc- 
casion without  lying  down  to  rest.^®    So  being  able  to  leave  his  house 

forming  every  duty  pertaining  to  any  a  good-faith  effort  to  work  while  dis- 
biisiness  or  occu]>ation,  as  a  necessary  abled  and  still  suffering  from  the  con- 
result  independent  of  all  other  tinning  effects  of  his  injury,  would 
causes,  of  bodily  injuries  effected  require  a  narrow  and  technical  con- 
through  external,  violent  and  acoi-  struction  of  the  jiolicy  in  favor  of  the 
dental  means")  the  court,  per  Felt,  appellant,  notwithstanding  the  facts 
J.,  cited  Pacific  Mutual  Life  Ins.  Co.  found  show  that  it  was  in  no  sense 
v.  Branham,  34  Ind.  .\pp.  243-246,  imposed  upon  by  fraud  or  unfair 
70  N.  E.  174;  Commercial  Travelers'  dealings  and  has  only  been  called 
Mutual  Accident  Assoc,  v.  Spring-  upon  to  pay  the  amount  it  obligated 
steen,  23  Ind.  App.  657-GG2,  55  X.  itself  to  pay  under  such  conditions  as 
E.  973;  Indiana  Life  Ins.  Co.  V.  Reed,  are  sliown  by  the  lindings,  such  a 
54  Ind.  App.  450-^67,  103  X.  E.  77;  narrow  construction  would  tend  to 
Young  V.  Travelers  Ins.  Co.  80  Me.  place  a  premium  on  fraud  and  decep- 
244-247.  13  Atl.  890;  Hohn  v.  Inter-  tion,  to  discourage  fairness  and  effort, 
state  Casualty  Co.  115  Mich.  79,  72  to  return  to  employment  as  soon  as 
X.  W.  1105;  Turner  v.  Fidelity  tt  possible  after  an  injury  and  in  the 
Casualty  Co.  112  Mich.  425.  70  X.  end  would  result  in  greater  hardships 
W.  89S.  38  L.R.A.  529,  07  Am.  St.  to  insurance  companies  than  the 
liep.  428;  Lobdilt  v.  Laboring  Men's  broader  and  more  liberal  construction 
Aid  Assoc.  69  Minn.  14,  38  L.R.A.  Avhich  affords  sufficient  latitude  to  en- 
537,  65  Am.  St.  Rep.  542,  71  X.  W.  able  courts  in  aj^plying  the  law  to 
(J9t).  l^artieular  eases  to  discriminate  be- 
^*  American  Liability  Co.  v.  Bow-  tween  malingers  and  those  who  in 
man,  —  Ind.  App.  — ,  114  X.  E.  992.  fairness  and  honesty  have  reasonably 
The  court,  per  Felt,  J.,  said:  "To  and  substantially  complied  with  the 
allow  the  appellee  only  four  weeks  i>rovisions  of  insurance  contracts  like 
sick  benefits,  in  the  face  of  the  find-  the  one  under  consideration."  See 
ing  wliicli  shuns  total  disability  for  this  case  also  at  end  of  .subdv.  (d) 
over  six  montiis,  and  an  actual  cessa-  this  section. 

tion  of  labor  for  most  of  that  time,       ^®  Xoi'th    American    Accident    Ins. 

and  for  all  tlie  time,  Imt  for  the  extra-  Co.  v.  Miller,  —  Tex,  Civ.  App.  — , 

ordinary  conduct  of  the  appellee  in  193  S.  W.  750,  756. 
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and  go  to  the  office  of  his  physician  by  taking  a  car  does  not  preclude 
recovery  for  total  disahility.^ 

The  making  of  a  busine^^s  trip,  soliciting  an  order  from  one 
customer  and  receiving  payment  from  another,  is  held  not  to  con- 
stitute a  performance  of  "duties  pertaining  to  his  occupation"  and 
does  not  prechide  the  operation  of  the  words  "total  disability"  as 
a  matter  of  law  under  a  clause:  '■'immediate,  continuous  and 
total  disability  that  prevents  the  assured  from  performing  any 
and  every  kind  of  duty  pertaining  to  his  occupation,  (b)  imme- 
«hate  (as  respects  the  injury  or  as  respects  preceding  total  disability) 
and  continuous  partial  disability  that  prevents  the  assured  from 
performing  fully  work  essential  to  the  duties  of  his  occupation;" 
and  under  such  a  clause  the  jury  may  pro[)erly  find  that  the 
disability  insured  suffered  "hindered"  him  in  the  performance  of 
every  kind  of  duty  pertaining  to  his  occupation,  the  word 
"hinder"  being  synonymous  with  "prevent."  In  the  case  so 
deciding  it  was  not  claimed  that  the  injuries  assured  suffered 
did  not  result  in  "immediate  and  continuous  disability."  but 
it  was  claimed  that  the  disaljility  was  not  total  by  reason  of 
the  facts  above  stated.  The  court,  per  ^Villson,  C.J.,  said:  "It 
not  infrequently  happens  that  one  suffering  from  injuries  to  his 
|)erson  performs  duties  ])crtaining  to  his  occupation  which  he  is 
wholly  unable,  in  the  reasonable  and  proper  sense  of  these  words 
s(»  used,  to  perform;  and  that,  as  a  consequence,  l)e(ause  he  was 
uiiaf)le  to  d(»  the  same,  he  suffers  death  or  an  aggravation  of  his 
injuries.  In  a  ca.se  in  which  such  a  result  follows  the  j)erformance 
of  Ihe  duty,  the  performance  thereof,  instead  of  establishing  that 
the  a.ssured  was  unable  to  perform  it,  it  seems  to  us,  would  establish- 
the  contrary.  We  think  therefore  that  to  construe  the  language 
of  the  policy  as  meaning  wjiat  a[)]»clhuit  contends  it  means  would 
be  unrea.«onable.  'Total  disal)ility."  said  the  supreme  court  of  Min- 
nesota, in  Lolxlill  v.  Laboring  Men's  Mutual  Aid  Assoc,,'  'does  not 
mean  absolute  physical  inability  on  the  part,  of  the  insured  to 
transact  any  kind  of  business- jierlaininu  to  his  occui)alion.  It  is 
sulhcient  if  his  injuries  were  of  suc-h  a  character  that  common  care 
an<l  prudence  required  him  to  desist  from  the  transaction  of  any 
such  itusiness  so  long  as  it  was  reas(»nably  nece.ssary  to  effectuate 
a  cure.  This  was  a  dntv  br  owed  to  the  in«nrer  as  well  as  to 
himself.'"'     Again,  a  traveling  salesman,  even  though  he  is  able 

*.Mutii;iI    lieriefit    Assoc,    v.    Xuii-  <•.-.  --  T»'.\-.  Civ.  Aj)]).  — ,  178  S.  W. 

«'iirr(»w,   IH   ('(»ln.   App.  'J74,  71   l'a<-.  SOti.  4t)  Jus.  L.  .1.  VA'),  cilivi]: 

4'j:t.  Arkansas.   —   (Jrcat    Ka.slern   Cas- 

'On    Miiin.    1,    :;H    L.K.A.    y.n.    <)•">  nalty   Co.   v.    Ki)l)itis.    Ill   Ark.   (>()7, 

Am.  St.  I{rp.  r)42,  71  N.  W.  tiitti.  I»i4"s.  W.  7.'.0. 

'  l-idchly  &  Ca.swalty  Co.  v.  Join-  Cohrudo. — Cnitcd  Slates  Cuiiualty 
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to  traiL-^iU't  busiiios.^  at  his  oHice,  may  be  so  far  disalilcd  by  a  foot 
ailment  as  to  be  entitled  to  recover  for  lolal  disability  preventing 
liis  doin.u;  any  kind  of  bnsiness  relatinti;  to  his  occupation.*'^  And 
an  auriuii'.  illiterate  farmer  in  a  small  way,  accustomed  to  bodily 
labor  only,  for  which  he  has  been  made  suddenly  and  generally 
unlit  by  ili>ease,  is  within  a  ))artial  payment  provision  for  physical 
disability  whirh  wholly,  continuously  and  permanently  incapaci- 
tates insured  from  carrying-  on  any  <;ainful  occupation,  and  is 
totally  disabled  when  he  is  no  longer  able  to  do  liis  accustomed  task 
even  though  he  occasionally  drives  a  wagon,  looks  after  feeding  of 
cows,  runs  a  small  dairy  business  with  a  boy's  help,  and  arranges 
for  farm  purchases.*'' 

I^ut  insured  is  not  entitled  to  recover  benefits  for  the  full  pohcy 
period  where,  before  the  expiration  thereof,  ho  returns  to  his  work 
or  occupation  and  continues  therein  under  the  same  conditions  and 
at  the  same  salary  or  compensation  as  that  which  he  had  received 
before  his  accident,  where  the  policy  stipulates  that  he  shall  be 
wholly,  iiumedialely  and  continuously  disabled  from  transacting 
any  and  every  business  pertaining  to  his  occupation  and  this  api)lies 
even  though  assured  while  so  working  was  not  able  to  ])erform  all 
the  duties  of  his  occupation.  It  is  also  decided  that  assured  is  pre- 
cluded from  recovering  benelits  for  any  period  of  disability  after  the 
date  of  the  wa-it  of  sunnuons  in  the  case.*"  And  in  case  it  is  stipu- 
lated that  the  personal  injury  shall  "at  once"  result  in  ''continuous" 
total  mability  to  engage  in  any  business,  etc.,  the  condition  is  not 
satisfied  by  a  brief  cessation  of  employment  at  once,  but  the  dis- 
ability must  also  be  contiiuious,  and  this  applies  where  assured 
stopped  work  for  a  quarter  of  an  hour  at  the  time  of  the  accident 
and  then  went  on  with  his  work,  which  he  continued  for  about  two 
months,  and  died  in  about  throe  Aveelcs  thereafter,  although  tlic 
policy  also  includes  in  the  same  clause,  loss  of  life  necessarily  result- 
Co.  V.  Hanson,  20  Colo.  App.  393,  Standard  Life  &  Accident  Ins.  Co.  GS 
79  Pae.  177;  :Mutnal  Benefit  Assoc.  N.  II.  577,  41  Atl.  182. 
V.  Nancarrow,  18  Colo.  App.  274,  71  Oklahoma.  —  Contuiental  (.'asualty 
Pac.  723.  Co.  V.  Wynne,  3lJ  Okla.  325,  129  Pac. 

MichUjan.   —   Holm    v.    Interstate    31G. 
Casualty  Co.  115  Miclr.  79,  72  N.  AV.        **  Gross    v.    Commercial    Casualty 
1105;  Turner  v.  Fidelilv  &  Casualty    Ins.  Cfl.  of  N.  Y.,  —  N.  J.  — ,  101 
Co.  of  N.  Y.  112  Midi.  425,  .38  L.K.A.    Atl.  1G9. 

529,  67  Am.  St.  Rep.  428,  70  N.  W.  *^  Taylor  v.  Southorn  States  Life 
898  Ins.    Co.    106    S.    Car.    35G,    L.R.A. 

.VmoMr/.— James  v.  United  State.^^    1917C,  910,  91  S.  E.  326. 
Casualty  Co.  113  Mo.  Api).  622,  88        »<=  Rayburn  v.  Pennsylvania  Casu- 
S.  W.  125.  alty  Co.  141  N.  Car.  425,  54  S.  E.  283. 

A'cw     Hampshire.   —   TLayer     v. 
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ing  independently  of  all  other  causes  from  personal  injury.*"^  Nor 
is  insured  immediately  and  totally  disabled,  where  after  receiving 
his  injury  he  actually  performs  all  the  duties  of  his  employment  for 
over  a  week  when  he  leaves  the  same  and  thereafter  works  at  odd 
jobs  for  several  days.*®  In  another  case  insured  was  injured  while 
employed  as  a  train  porter.  The  policy  stipulated  that  "accident 
benefits  will  only  be  paid  when  the  injury  is  of  such  a  nature  as  to 
disable  the  insured  from  Avork  of  any  kind/'  etc.  Insured  was  able 
to  do  and  had  applied  for  work,  and  it  did  not  appear  that  this 
work  was  not  of  the  character  that  he  was  fitted  by  nature,  experi- 
ence and  training  to  do,  and  a  judgment  for  assured  was  reversed, 
since  the  burden  of  proof  was  upon  assured  to  show  that  he  was 
disabled  from  doing  work  of  the  character  contemplated  by  the 
policy.  The  court^  per  Smith,  C.  J.,  said:  "That  he  could  do  light 
work  only  is  inuiiaterial ;  for  the  question,  even  imder  this  limi- 
tation ui)on  the  words  of  the  policy,  is  whether  he  was  able  to  do 
work,  either  light  or  heavy,  for  which  he  was  fitted  by  nature,  expe- 
rience or  training.  Whether  he  is  unable  to  work,  within  the  mean- 
ing of  the  policy,  when  he  can  do  a  portion,  but  not  all,  of  some 
particular  character  of  work  for  which  he  is  fitted,  is  not  presented 
to  us  for  decision  l)y  this  record.*^ 

(d)  2'otal  dimbility  and  like  clauses  should  be  applied  to  cover 
only  what  is  intended  and  should  not  be  extended  or  limited  to 
embrace  matters  not  within  the  intent  of  the  contract.  This  is 
not  intended  to  nullify  the  rule  of  liberal  construction  in  favor  of 
aasured.*^    The  following  authorities  sustain  the  above  proposition. 

8^  Continental     Casualty     Co.     v.  per  Felt,  J.,   says:     "In  construing 

Wade,  101  Te.\.  102,  10.')  S.  W.  35.  such  contracts  courts  give  to  the  lan- 

*«  Letlierer  v.  United  States  Health  guage  employed  a  lair  and  reasonable 

&  Accident  Ins.  Co.   145  .Mich.  310,  construction  and  in  so  doing  consider 

108   N.    W.   401,  35    Ins.   L.   J.   855  also  the  relation  and  situation  of  the 

(condition     was:     "Kesulting     from  ])arties  when  tiie  contract  was  entered 

Ijodily  injuries     .     .     .     which  shall,  into,    and    from    sucii    consideration 

independently  of  all  other  causes  and  seek    to    ascertain    the    meaning    of 

iniuiediately     following     the     receipt  i)ropositions  upon  which  the  minds  of 

thereof,  wholly  and  continuously  dis-  the  contracling  i)arties  may  reasoii- 

uljle  and  prevent  assured  from   per-  ai)ly  be  said  to  have  met  at  (he  time, 

lonning  any  and  all  duties  pertaining  ...     (4)   Tiie  rule  prevails  in  this 

to  any  business  or  (K-cupalion"j   <//.s-  and  most  jurisdidions  that  provisions 

thif/uishituj  IJohn  v.  Interstate  (,'asu-  in   a   i)olicy  ft)r  total  di.salulily,  irre- 

alty  Co.  115  .Mich.  70,  72  N.  \V.  1105,  si)eclive  of  the  teciinical  variation  in 

and  ejpldiniiitj  'I'iuikt  v.  i-'idelity  &  the    language    enii)loyed    should     be 

Casually  Co.  of  N.  V.  112  Mich.  425,  given   a   rational    and    practical   con- 

38  L.H.A.  520,  70  N.  \V.  808.  struclu.n-,  that  the  jthrase  'lutal  dis- 

"  Life  &  Casually  Ins.  Co.  of  Tenn.  ability'  is  a  relative  term,  deijcnding 

V.  Jones,  —  Miss.  — ,  73  So.  500.  in  a  measure  upon  the  nature  ol   the 

**  In    an   Indiana    case    the   court,  employment,    the   capabilities   of   lln' 
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It'  clauses  ill  a  jujlicy  arc  clearly  separable  cU'ect  should  be  ji;iven 
ill  conformity  tlierewith  as  in  case  of  clauses  one  of  which  refers 
u»  recovery  for  total  disability  and  the  other  to  recovery  in  case 
i»f  death  or  clauses  which  refer,  one  to  total  disability  and  the  other 
to  i)artial  disability.'  So  where  the  lirst  clause  in  a  ])olicy  })rovides 
I'or  "indcninity  as  scheduled  below''  in  the  event  of  personal  bodily 
injury  "which  causes  at  once  total  and  continuous  inability  to 
engage  in  any  labor  or  occupation"  and-  this  is  followed  by 
another  clause  that  "if  within  ninety  days  from  the  date  of 
the  accident  any  one  of  the  following  losses  shall  result  neces- 
sarily and  solely  from  such  injury"  the  insurer  will  i)ay,  etc., 
the  words  "such  injury"  have  no  reference  to  the  condition 
or  degree  of  the  injury  immediately  after  it  was  received,  but 
are  used,  for  the  purpose  of  identification  of  the  injuries  s}>ccilic(l 
in  the  first  clause;  said  words  do  not  unite  both  sentences  into  one, 
so  as  to  make  the  provision,  when  considered  as  a  whole,  mean 
that  before  the  beneficiary  can  recover  for  the  death  of  insured  there 
must  have  been  an  accidental  injury  which  resulted  both  in  immedi- 
ate and  total  disability  and  loss  of  life.^"  And  a  policy  which 
insures  against  loss  on  account  of  pcrniiiucnl  and  temi)orarv  dis- 
ability does  not  cover  death  of  insured;  and  this  api)lies  where 
assured  died  as  the  result  of  cerebral  apoj)lc.\y  and  action  was 
brought  to  recover  the  full  indemnity  under  a  petition  which 
alleged  that  as  the  result  of  apoi)lexy  assui'cd  liad  "entii'ely  and 
irrevocably  lost  the  sight  of  both  eyes,  and  by  incurable  paralysis 
permanently  and  entirely  lost  the  use  of  boib  bands  and  both 
feet;  and  that  on  account  of  said  conditions  be  lias  been  for  one 
year  and  will  be  thereafter  and  forever  ])erniancntl\-  disabled  from 
engaging  in  any  work  or  occupation  for  wages  or  piolil."  and  a 
demurrer  thereto  was  sustained  accordingly.^^     l>nt  the  fact  thai 

injured  person,  and  likewise  the  cir-  ^°  Coniiiienhil      Casualty      Co.      v. 

<-uinstances  and  peculiar  facts  of  each  Cohin,  77  Kan.  .")(!!,  !)5  Pac.  .")().'),  37 

]  (articular  case.     It  is  a.sually  a  ques-  Ins.   L.   J.   481.      See   General   Acci- 

lion  of  fact  to  be  determined  by  the  dent    &    Life    Assur.    Corp.    Ltd.    v. 

court  or  jury  tryin<r  the  case  and  was  ]\reredilh,  141  Ky.  92,  TA2  S.  W.  191. 

such    question    in    the    case    at    bar."  See  subdv.    (e)   this  section. 

American   Liabilitv   Co.  v.  Bowman,  ^^llill    v.    Traveleis     fns.    Co.    ol' 

—  Ind.  App.  — ,  114  N.  E,  992.  IH'd.  14(i  Iowa,  133,  124  N.  W.  898, 

As  to  construction  of  ])oIicies.  see  39   Ins.   L.   J.   ^mI,   28   L.Ii.A.(N.S. ) 

.-.  VIII.  (S§  205  et  seq.)  herein.  742.      See    also    Sliaw    v.    E(|uilable 

'General   Acci(h'nt    cV:    Life   Assur.  Mutual      Accident      Assoc.     5     Neb. 

Corp.  Ltd.  V.  Mereditii,  141  Kv.  92,  (T^noF.)   .-)S4,  99  N.  \V.  072. 

l:}2   S.   W.   191,  40    Ins.   L.   .1.   401;  On    death    as    total    (Hsal(iiitv,    se<- 

.Etna  Life. Ins.   Co.   v.   Bethel,   140  notes   in   38   L.K.A.   537;   23   L.R.A. 

Ky.  608,  131  S.  W.  .-)23,  40  Ins.  L.  (N.S.)   358;  28  L.R.A. (N.S.)   742. 
J.  108.     See  Wiiidle  v.  Empire  Slate 
Surety  Co.  151  111.  App.  273. 
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an  accident  does  not  cause  ''immediate,  total  and  continuous  dis- 
ability" does  not  exempt  insurer  from  liability  for  death  resulting 
from  such  accident,  even  though  the  policy  stipulates  that  there 
shall  be  no  liability  for  more  than  one  of  the  specified  losses  under 
the  policy  and  that  the  policy  should  terminate  upon  payment  of 
any  one  loss,  and  the  loss  first  specified  was  loss  of  life  occurring 
within  ninety  days  from  the  date  of  the  accident  causing  the  fatal 
injury.  In  other  words  both  death  "and"  disability  need  not  occur 
before  any  liability  for  death  can  arise. ^^  So  the  word  '"may"  in 
a  nuitual  benefit  certificate  providing  a  certain  sum  to  be  paid  upon 
the  death  of  a  member,  and  declaring  that  one  half  the  sum  may 
be  paid  the  member  in  case  he  reached  a  specified  age  and  becomes 
permanently  disabled,  is  compulsory,  so  that  the  association  has  no 
option  to  refuse  payment  in  case  the  conditions  are  complied  with.^^ 
Again,  where  a  policy  insures  against  the  loss  of  life,  limbs,  sight 
or  time  in  a  certain  sum  with  specific  provisions  as  to  the  amounts 
payal>le  in  case  of  death,  or  in  case  of  other  enumerated  results 
of  injury,  and  insured's  injuries  resulted  in  the  loss  of  his  left 
arm  at  the  middle  third,  the  thumb  and  two  fingers  of  his  right 
hand,  fractures  of  the  nose  and  ribs,  injuries  to  his  head,  and 
a  scalded  back  causing  a  total  disability,  he  was  held  entitled  to 
recover  under  a  clause  providing  for  immediate  continuous  and 
entire  disablement  from  prosecuting  any  kind  of  business  pertain- 
ing to  his  occupation ;  and  it  was  also  decided  that  his  recovery 
^hould  not  be  limited  to  sums  fi.xed  in  other  clauses  covering  a  pari 
of  the  resultant  injuries  even  though  said  injury  contributed  to 
the  total  disability.^*  If  the  policy  stipulates  for  indemnity  only 
while  insured  is  under  care  of  a  physician  or  in  case  of  amputations 
tlicn  until  tbey  heal  and  such  j)rovisions  refer  only  to  temporary 
total  disability  and  sickness  from  disease  they  are  not  applicable 
to  a  case  of  the  ami)Utation  of  the  fingers  of  both  hands  of  insured 
wliereliy  he  is  wholly  and  continuously  disabled  from  following  his 
<»rupation  of  stercoty])cr,  and  allhough  his  amputations  healed 
in  two  iiKintlis  wbciciipdn  the  doctor's  care  ceased,  still  be  is 
entitled    to   the   eiitiic   stipulated   indcnmity   payments.^*      If   the 

12  Worif'k    V.    Kailwiiy    Ollicials    &        i*  Anderson  v.  -.1^31  na  Life  Tiis.  Co. 

Knii)lovces'    Aoc(]\.   Ass.k-.    Ill)   Fed.  7.")  N.  H.  375,  28  L.H.A.(N.S.)   730, 

Ji3,  .').'.  '('.  C.  A.  3(i!»,  32  Ins.  L.  J.  400.  74  Atl.  105L 

Scf  Pafifie   Mutual    Life  Ins.   Co.  v.        On    lial)ility   to   indemnity   against 

MeCahe,    l.')7    Ky.    270,    l(i2    S.    \V.  total  disal)ility  uliich  reauUs  from  an 

1]'.U'),  A'.i  Ins.  L.  .).  .")()7.  injitri)     for     iihicli     an     iudependcnl 

1' Su|)rerne    Conneil    rafliolic    He-  ititlruinili/  is  provided,  see  note  in  28 

iipvolent    FiOirioji    v.    (Jrove,    17fi    Tnd.  L.if .A.(X.S.)   730. 
35(i.  3.')  L.W.A.lN.S.)   iH.!.  !i(i  N.  K.        ^^  C'.iok     v.     Benetit     Leauue,     70 

l.")!!.  Minn.  382,  7U  X.  \V.  320. 
J<.v(e  ill--.  Vol.  \'.— :iJ.S,         5233 
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amount  that  wouM  ollicrwiso  bo  payable  uiulcr  the  policy  is  by  its 
provisions,  limitrd  lo  one-third  tliorcof  in  the  event  of  disability 
due  wholly  or  iu  jtart  lo,  or  rosultin^  directly  or  indirectly  from 
hernia  or  any  chronic  disease  connnencini;  or  appearing  after  the 
policy  has  been  maintained  in  continuous  force  for  sixty  days 
preceding,  the  word  "hernia"  is  modilied  by  the  clause  specifying 
the  sixty-  days  so  that  full  indemnity  is  provided  in  case  hernia 
results  within  said  sixty  days  and  recovery  may  be  had  in  such 
case  for  total  and  partial  disability  to  the  extent  of  the  amount 
due  therefor.^^ 

Under  an  Indiana  decision,  if  the  policy  stipulates  for  pay- 
ment to  assured  where  he  is  totally  and  continuously  from  date 
of  the  accident,  disabled  and  prevented  from  perforn)ing  every  duty 
pertaining  to  any  business,  as  a  necessary  result  independent  of  all 
other  causes  of  bodily  injuries,  and  in  another  clause  insurer's  lia- 
bility is  limited  to  four  weeks  where  the  disability  is  wholly  or  in 
part  caused  by  or  results  directly  or  indirectly  in  or  complicated 
w'ith  certain  specilied  ailments  or  diseases,  including  neuritis,  such 
limitation  does  not  apply  where  insured  is  shown  to  be  in  fact  totally 
disabled  during  the  entire  period  for  which  compensation  is  sought 
under  the  first  clause,  and  even  though  he  suliered  from  neuritis 
caused  by  the  accident,  it  did  not  appear  that  said  disability  was 
changed  or  prolonged  thereby.  In  the  case  so  holding  it  was  sub- 
stantially declared,  per  Felt,  J.,  that  if  the  latter  clause  be  construed 
to  prevent  recovery  by  reason  of  said  disability,  it  would  be  incon- 
sistent with  and  contradictory  of  the  provision  for  total  disability 
and  make  the  policy  ambiguous,  so  that  under  the  rules  of  construc- 
tion the  minds  of  the  parties  would  be  held  to  have  never  met  upon 
such  a  proposition,"* 

(e)  If  the  stipulation  is  that  the  injury  shall  totally  disable 
insured  "from  the  date  of  the  accident"  said  words  "from  the  date" 
will  be  construed  to  mean  within  twenty-four  hours  from  the  date 
of  the  accident  and  not  the  calendar  day  on  which  the  accident 

^^  Bates  V.  German  Commercial  event  of  disability  clue  to  either  aoci- 
Accident  Co.  87  Vt.  128,  88  Atl.  532,  dent  or  illness  whully  or  in  i)art 
42  Ins  L.  J.  1797.  caused  by  or  resulting  directly  or  in- 

"as  to  nonliability  except  for  sick-  directly  iu  or  complicated  with  .  .  . 
ness  commencing  sixtv  days  from  date  neuritis  .  .  .  .the  only  liability  of 
of  policy  insuring  against  disability  the  company  shall  be  indemnity  lor  a 
from  sickness,  see  Pennsylvania  Cas-  period  of  disability  not  exceeding 
ualtv  Co.  v.  Mitchell,  157" Ala.  589,  48  lour  weeks  in  any  one  policy  year, 
^     '-0  anything  herein  lo  the  contrary  not- 

i^a  American  Liability  Co.  V.  Bow-   withstanding").      See   this   case   also 
man,  —  Ind.  App.  — ,  114  N.  E.  992   under  subdv.  (cj  this  section, 
(subsequent  condition  was:   "In  the 
^  5234 
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occurred :  that  is,  it  is  sufficient  if  the  total  disability  occurs  within 
twenty-four  hours  after  the  accident.^' 

(f )  The  word  ''immediately"  in  the  clause  ''immediately,  wholly 
and  continiwusly  disabled"  is  held  to  refer  to  time  and  does  not 
cover  a  case  where  the  disability  was  alleged  to  have  commenced 
over  a  month  from  the  time  of  the  occurrence  of  the  injury.^* 
So,  although  'immediate"  does  not  mean  instantaneous  yet  it 
Hmits  that  time  to  wliich  it  is  applied.  It  is  intended  by  the  use 
of  said  word  to  prevent  uncertainty  as  to  the  cause  of  disability, 
as  some  other  ailment  might  intervene  or  supervene  and  produce 
results  which  might  be  attributed  to  the  accident  unless  some 
limit  of  time  was  iixed.  In  other  words,  the  question  of  proximate 
and  remote  cause  of  an  injury  and  its  consequences  might  become 
involved  by  delay  to  such  an  extent  that  it  would  be  a  question 
whether  the  result  was  produced  directly  by  the  accident  or  by 
some  other  cause;  therefore,  if  assured  labors  at  his  usual  avocation 
for  several  days  after  the  accident  before  total  disability  ensues 
there  is  not  an  immediate,  continuous  and  total  disability."  Under 
a  Canada  decision,  however,  "immediately"  does  not  relate  to  time 
but  to  causation,  and  ''innnediately,  continuously  and  wholly  dis- 
alile  and  i)revent"  covers  disablement  which  is  entire  although 
assured  did  not  l)econie  wholly  disabled  until  three  months  after 
the  happening  of  the  accident.^"  Under  an  accident  policy  insur- 
ing against  loss  of  time  caused  by  bodily  injuries  through  external, 
violent,  and  accidental  means  whereby  the  assured  is,  "^indejjend- 
ently  of  all  other  causes,  immediately,  wholly,  and  continuously" 
(Usai)led  from  transacting  "any  and  every  kind  of  business  pertain- 
ing to  his  occupation,"  the  word  "immediately"  should  be  construed 
in  reference  to  the  words  "independently  of  all  other  causes,"  and 
does  not  mean  a  reasonable  time  merely,  nor  even  a  case  where 
the  injury  doas  not  operate  to  totally  disable  assured  from  attending 
to  business  until  after  a  period  of  thirty  days  from  the  time  of  the 
accident.^  And  where  twenty-two  days  intervened  between  the 
injury  and  the  beginning  of  the  disability  recovery  was  held  pre- 
cluded under  the  clause  "immediately,  continuously  and  wholly  dis- 

"Rol)inson  v.   Masonic   Profoctive  Assoc.  181  ^Fo.  App.  394,  1(J8  S.  "NV. 

Assoc.  87  Vt.  i:]8,  47  L.R.A.(N.S.)  843,  44  Ins.  L.  J.  470. 
0'J4    ({innotated    on    liability    under        Sec  ?^§  2G2J)  et  scq.  herein, 
accident   policy   for  injury  resulting        ^^  Slicra     v.     Ocean     Accidcnl      &, 

in  felon  or  abscess),  88  Atl.  531,  42  (iiiaruiitee    Corp.     (Can.    C.    S.)     32 

Ins.  L.  .F.  1794.  Ont.  411. 

^^  I'ep|)er  V.  Order  of  Conniieicial        *  Williams     v.     Preferred     Mutual 

Travelers  of  America,  113  Ky.  918,  Accident  Assoc.  91  Oa.  U98,  23  Jns. 

69  S.  \V.  9.-)(5.  L.  d.  7.'),  17  S.  E.  982. 

"Midlins    V.    Masonic    Protective 
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;il)K'il."  -  lUit  iusurod  i.^  imiucHliali'ly  ;iii<l  ((tiitiiiiiuusly  disabled 
;iiid  (luMv  is  lu)  break  in  tlie  eontiiiuilv  of  I  be  consequenees  of  the 
injury  wbeiv  liis  band  is  bitten  by  a  dot;-  and  it  is  tliereupon 
banda.ued  at  onee,  and  its  use  is  from  that  moment  interfered  with, 
and  he  eontinucs  to  suffer  inerea.sinti;  pain  for  two  weeks,  without 
any  interveninj:;  eause,  wfien  death  results.^  So  in  case  blood  poison- 
TWix.  results  from  a  wound  there  is  a  continuity  of  the  disability, 
but  if  there  is  a  partial  recovery  so  that  assured  performs  hi," 
professional  duties  his  disability  is  not  continuous  up  to  the  time 
of  his  death.*  So  where  insured's  knee  was  injured  while  on  a 
street  car  and  he  then  felt  quite  a  little  pain,  and  on  arrival  home 
it  began  to  swell  and  applications  were  put  thereon  and  the  pain  and 
swellin.u'  continued  although  he  visited  a  ])atient  that  day  and 
returned  liome  where  he  w'a^  contined  in  bed  for  nearly  three  weeks 
with  his  knee  in  splints,  and  he  claiiued  a  total  disability  from  the 
third  day  after  his  injury,  it  was  held  that  he  was  immediately,  con- 
tinuously and  totally  disabled.^  If  the  policy  indcnmities  assured  in 
a  certain  Aveekly  sum  for  continuous  disability  immediately  follow- 
ing the  accident  and  injury  the  payment  is  not  postponed  until  the 
disability  terminates.®  An  injury  may  be  total  and  not  an  imme- 
diate disability.'' 

(g)  The  words  necessarllij  (tad  continnoush/  "confined  to  the 
house"  mean  a  substantial  confinement,  not  that  one  should  bo  so 
closely  confined  as  to  be  unable  to  sit,  or  to  go  out  occasionally  to  get 
fresh  air  or  sunshine  or  for  some  other  purpose  not  inconsistent  with 
the  rea.'^onable  requirements,  needs  or  betterment  of  a  sick  person, 
especially  so,  when  assured  in  so  doing  acts  under  a  physician's 
advice.*  So  "necessarily  and  continuously  confined  within  the 
house"  does  not  mean  that  assured  must  literally  and  actually  be 
.confined  within  the  w^alls  of  the  house  all  the  time.     The  words 

2  Lowentlial  v.  Fidelitv  &  Casualty  ®  Kentucky  Life  &  Accdt.  Ins.  Co. 
Co.  of  N.  Y.  !)  Cal.  App!  275,  98  Pac.  v.  Franklin,  19  Ky.  L.  Rep.  1573,  43 
107.').  S.  W.  709,  27  Ins.  L.  J.  642. 

3  Earner  v.  Massachusetts  Mutual  '  Hefner  v.  Fidelity  &  Casualty 
Accident  Assoc.  219  Pa.  71,  123  Am.  Co.  of  N.  Y.  —  Tex.  Civ.  App.  — , 
St.  Rep.  021,  67  Atl.  927,  37  Ins.  L.  160  S.  W.  330. 

J.  82,  aff'g  32  Pa.  Co.  Ct.  Rep.  204.  *  Metropolitan  Plate  Glass  &  Cas- 

*  Doyle  V.  New  .Jersey  Fidelitv  &  ualty  Ins.  Co.  v.  Hawes,  150  Ky.  52, 

Plate   Glass   Ins.    Co.   168   Ky.   789,  42  L.K.A.(N.S. )  700,  149  S.  W.  1110. 

182  S.  W.  944.  On  construction  and  effect  of  con- 

5  Brendon  v.  Traders'  &  Travelers'  dition    in    accident    or    health    ))olic,y 

Accident   Co.   82   N.   Y.    Supp.   860,  that  assured  must  be  contined  to  the 

84  App.  Div.  530.  house    to    entitle    him    to    indemnity, 

Exumme    Order    of    United    Com-  see  notes  in  23  L.R.A.(N.S.)  359;  42 

mercial  Travelers  v.  Barnes,  72  Kan.  L.K.A.(N.S.)  700. 

293,  82  Pac.  1099,  80  Pac.  1020. 
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must  receive  a  reasonable  application  in  view  of  the  necestjities 
of  the  case  and  attendant  circumstances;  and  this  applies  to  a 
case  where  the  following  facts  appeared.  .Vssured,  under  such  a 
policy  stipulation,  was  taken  sick  at  a  hotel  in  another  state  than 
that  of  his  residence  and  was  there  taken  sick  and  was  treated 
by  a  physician  on  whose  recommendation  he  went  home  traveling 
on  a  Pulhuan,  and  by  carriage  to  and  from  the  station.  On  his 
arrival  hon)e  he  was  treated  by  a  doctor  and  remained  home  except 
that  he  was  driven  down  to  see  his  help  at  his  store,  but  did  not 
engage  in  any  business  because  of  disability.  He  then  went  to  an- 
other city  where  there  was  a  sanitarium,  traveling  there  in  a  Pull- 
iiiau,  and  by  street  car  from  the  station.  He  underwent  two  o])era- 
tions  by  the  advice  of  a  physician,  and  during  the  time  he  was  at 
said  city  he  remained  at  a  hotel,  going  daily  to  the  sanitarium 
for  treatment  and  also  for  consultations,  walking  there  when  able, 
liut  riding  at  other  times,  otherwise  he  kept  to  his  room  and  was 
in  bed  most  of  the  time.  During  the  interval  between  the  first  and 
second  operation  he  went  home  by  advice  of  physicians,  returning 
in  a  parlor  car  from  which  he  rode  to  his  house  in  a  carriage. 
During  the  entire  period  that  he  remained  home  he  was  confined 
witliin  the  house  and  was  under  treatment,  although  he  occasionally 
.-at  on  the  i)orch,  and  was  also  driven  to  his  store  but  he  did  not 
enter  into  the  details  of  business,  except  perhaps  writing  a  letter. 
The  circumstances  attending  his  second  trip  for  'the  second  opera- 
tion were  substantially  the  same  a.s  those  attending  his  lirst  trip, 
after  which  he  returned  home  under  like  conditions  as  to  ti'avel, 
treatment  and  conlinement  to  his  house  until  the  date  of  the 
termination  of  his  claim.  One  circumstance  which  was  noted  by  the 
court  wa,«  that  assured  traveled  in  a  Pullman  where  one  of  his 
accommodations  was  a  bed.  The  saving  points  are  that  assured  was 
as  substantially.  neces.«:arily  and  continuously  confined  and  under 
professional  treatment  and  advice  for  the  purpose  of  hastening 
recovery  as  if  he  had  been  in  his  own  house  during  the  entire 
|)eriod  and  tliat  his  necessary  journeys  were  made  under  the  most 
favf)rable  conditions,  and  (lie  confinement  was  certainly  as  continu- 
ous as  if  the  a.«sured's  removal  had  only  been  from  one  room  to 
another  in  his  own  hou.se.'  And  taking  exercL-^c  and  exposing  one's 
self  to  outside  air  will  not  prevent  a  recovery  on  the  policy  insuring 
against  sickness  if  insured  is  entirely  incapacitated  for  woik  oi- 
business  becau.se  of  illness,  although  the  policy  provides  tliat  a 
disability  to  con.stitute  a  claim  shall  be  continuous,  complete,  and 

'  Ramsey  V.  (Iciicral  Acfidcut  Fiic  hnilnf/  Hays  v.  Cenciaf  Assciiihly 
&  Life  Ins.  Co.  KiO  Mo.  App.  23(1,  Anicricaii  Hcncvoloiil  v\s.s()c.  127  .Mo. 
142  S.  W.  7G3,  41  Id.s.  L.  J.  .jU7,  fol-    A  pp."  I!i5,  104  S.  W.  1141. 
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total,  requiring  aWulute,  necessary  conlincnient  to  the  house. ^^ 
So  recovery  on  a  policy  insurin<2;  a.iiainst  illness,  which  limits 
liability  to  the  ])eriod  when  insured  is  continuously  eoniined  to 
his  house  and  subject  to  the  personal  calls  of  a  registered  physician 
in  good  standing,  is  not  defeated  by  the  fact  that  the  insured  went 
out  by  direction  of  his  physician  for  an  occassional  and  necessary 
airing,  if.  by  reason  of  the  illness,  he  was  continuously  confined  to 
the  house  the  larger  portion  of  the  time.^^  Again,  although  consid- 
erable liberality  has  been  gi\en  to  the  words  "coniinenient  to  the 
house"  still  where  the  provision  is:  "necessarily  and  continuously 
confined  within  the  house"  and  there  is  also  a  provision  as  to  ''non- 
conlining  sickness  indenuiity.  payable  when  the  insured  shall  be 
wholly  and  continuously  (lisal)lcd,"  etc.,  and  insured  claims  imder 
the  first  la-oxision,  it  is  held  that  said  first  clause  by  contrast  with 
the  second  does  not  include  frequent  interruptions  of  the  continuity 
of  confinement  within  the  house  but  it  means  that  the  benefit  is 
payal)le  only  to  an  insured  suffering  from  such  serious  malady 
that  he  is  not  able  to  break  his  confinement  to  the  house  with 
journeys  of  any  substantial  charactci'  outside  its  confines,  as  the 
word  "continuously"'  means,  in  its  common  acceptation,  uninter- 
ruptedly, in  unbroken  sequence,  without  interruption  or  cessation, 
without  intervening  time;  and.  although  it  does  not  exclude  impera- 
tive removals,  as  in  case  of  a  transfer  to  a  hospital  and  back  again, 
it  does  not  include  frequent  changes  from  the  house  to  other  places 
and  returns:  and  "within  tlie  house"  means  one  house  in  the 
absence  of  some  exigency,  especially  so  where  the  policy  also  requires 
tliat  insured  be  "therein  regularly  visited  by  a  legally  qualified 
physician."  ^^     So  an  insured  who,  at  all  times  during  an  illness 

"  Jennings   v.    Brotherhood    Aeci-  Co.  222  Mass.  336,  110  N.  E.  972,  47 

dent  Co.  44  Colo.  (38,  18  L.K.A.(N.S.)  Ins.  L.  J.  307,    Upon  a  new  trial  of 

109,  96  Pac.  982.  this  case  the  jury  returned  a  verdict 

See  also  Mutual  Benefit  Assoc,  v.  for  the  plaintiff  and  the  case  was 
Nancarrow,  18  Colo.  App.  274,  71  again  before  the  Supreme  Court  upon 
Pac.  423;  Columbian  Relief  Fund  exceptions  to  the  judge's  charge,  but 
Assoc,  v.  Gross,  —  Ind.  App.  — ,  57  the  exceptions  were  overruled.  Lor- 
N.  E.  145;  Hoffman  v.  Michigan  ing,  J.,  declared  that:  "The  defend- 
Home  &  Hospital  Assoc.  128  Mich,  ant  conceded  that  if  the  plaintiff  had 
323,  54  L.R.A.  746,  8  Det.  Leg.  N.  been  compelled  to  remove  by  reason 
655,  87  X.  AV.  265.  of   fire,    by   the    termination    of    his 

^1  Hotfman   v.    Michigan   Home   &  tenancy,   by  order   of   the   board   of 

Ho.spital    Assoc.    128    Mich.    323,    54  health,    or    if    he    was    removed    by 

L.R.xV.  746,  87  N.  W.  265.     See  also  superior  force  the  actual  continuity 

Great  I']astem  Casualty  Co.  v.  Robins,  of  confinement  would  not  have  been 

111  Ark.  607,  164  S.  W.  750;  Araeri-  broken    within    the    meaning    of    tlie 

can  Life  Ins.  Co.  v.  Nordlinger,  113  provision  for  continuous  confinement 

Mi.ss.  74,  73  So.  875.  within     the     house.      In     the     cases 

^2  Rocci  v.  Massachusetts  Accident  covered  by  the  concession  the  contin- 
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characterized  by  recurring  periods  of  severity,  has  been  unable  to 
resume  the  ordinary  duties  or  pleasures  of  life,  cannot  be  said 
not  to  have  been  confined  "constantly  to  the  house,"  within  the 
meaning  of  an  insurance  contract  for  sick  benefits  because  at 
intervals  he  has  occasionally  stepped  into  the  yard,  or  has  made 
visits  to  his  physician,  or  other  short  and  unusual  trips.^^  If 
what  is  denominated  a  '"special  occupation  policy"'*  provides  for 
payment  for  consecutive  days  after  the  first  seven  that  assured  is 
necessarily  and  continuously  confined  within  the  house  and  therein 
regularly  visited  by  a  legally  qualified  physician,  by  reason  of 
'•'illness/'  etc..  and  indemnity  is  also  provided  in  the  event  of  dis- 
ability due  to  either  accident  or  illness,  etc.,  for  the  period  dis- 
abled, and  assured  was  confined  to  his  bed  for  a  week  when  a 
physician  was  called  in  who  advised  getting  up  and  exercising  a.s 
much  as  possible  and  a.<sured  did  get  out  of  bed  at  intervals  and 
attempt  to  take  exercise,  sometimes  going  out  of  the  room  to  the 
steps  and  into  the  yard,  suft'ering  pain  by  reason  thereof,  it  was 
held  that  he  was  disabled  during  the  time  limit  to  perform  the 
duties  required  of  him  by  his  employment  and  was  therefore 
entitled  to  recover  for  the  whole  period  of  disability  from  the  time 
of  its  commencement ;  and  also  that  confinement  to  his  room  con- 
tinuously as  required  by  the  first  paragraph  above  noted  should 
be  construed  in  connection  with  what  followed  in  the  next  para- 

uity  of  the  fonfinement  (within  tlie  of  the  insured's  sickness  of  the  re- 
meaning  of  the  chiuse  of  the  policy  quired  degree  covered  by  the  defend- 
here  in  question)  would  not  be  broken  ant's  concession,  because  by  the  true 
because  by  the  true  construction  of  construction  of  this  clause  of  the  pol- 
it  the  clause  is  a  description  of  the  icy  what  is  required  is  a  degree  of 
degree  of  sickness  which  must  exist  sickness,  not  the  literal  fact  of  stay- 
to  entitle  the  insured  to  the  'sickness  ing  in  the  house  under  all  circum- 
and  indemnity'  in  question.  There  stances.  For  the  same  reason  there 
may  be  said  to  be  three  degrees  of  is  no  break  in  the  continuity  of  con- 
sickness.  The  first  degree  is  when  tinement  'within  the  house'  in  a  case 
the  patient  is  confined  to  his  bed.  where  there  is  an  exigency  for  re- 
The  second  degree  is  when  he  is  not  moval  from  one  house  to  another  and 
confined  to  his  bed  but  is  conlined  the  insured  is  removed  in  the  way 
to  iiis  hou.se.  And  the  third  degree  in  which  the  plaintiff  was  removed 
is  when  he  is  too  sick  to  work  but  is  in  the  case  at  bar."  It  apj)eared  that 
not  conlined  to  the  house.  By  the  in  each  of  the  removals,  i)laintifl  was 
true  construction  of  it  the  clause  of  carried  from  his  bed  to  a  carriage,  or 
the  policy  here  in  question  ('that  the  in  one  case  to  an  ambulance,  and  on 
insured  by  rea.son  of  sickness  is  nee-  his  arrival  was  put  to  bed.  Kocci  v. 
essarily  and  continuously  confined  Massachusetts  Accident  Co.  226  Mass. 
within  the  house')  is  a  requirement  545,  552,  553,  110  N.  E.  477. 
t but  the  second  of  these  three  degrees  '' Breil  v.  Claus  (Jrotli  Platts- 
of  aickne.ss  should  in  fact  exist,  dutschcn  Vereen,  84  Neb.  l.')5,  23 
There  is  no  break  in  the  continuitv    L.R.A.(N.S.)  35i)n,  120  N.  W.  UG5. 
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liraph.^'*  So  "roiitiiiiuuisly  coiilim'd"'  does  not  ivtiuiro  I'onnncincnt 
of  assuird  to  his  liod  hut  the  stipidation  is  met  where  assured  is 
eontinuously  conlined  to  Ids  house  aud  totally  luiahle  to  follow 
his  vo(.'ation.^^  Auaiu.  the  evidence  must  also  show  the  disability 
elainied  and  where  it  does  not  ajipear  therefrom  that,  within  the 
poliey  eonditions,  after  the  date  of  eertain  j)aymeiitvS  and  up  to 
within  a  short  time  hcfore  his  death  dece^iscd  was  eoidined  to  the 
house,  or  totally  disahled.  or  under  the  care  of  a  ])hysieian,  or 
ineupaeitaled  thereby  from  followin<!;  his  business  or  oeeupation,  but 
it  is  shown  that  from  the  time  of  his  lirst  sickness  until  his  death 
decea.-^ed  suliered  from  the  same  disease,  althouji;h  the  extent  of  his 
disability  does  not  appear,  and  from  the  time  that  he  called  upon  a 
physician  he  -was  totally  disabled  for  a  period  of  three  or  four  weeks 
hefore  his  death,  his  administrator  is  entitled  to  recover  for  that 
period  of  total  disability."* 

Under  a  New  Hampshire  ca:?e,  however,  where  insured  who  was 
so  totally  disabled  as  to  prevent  his  performing  any  labor  walked 
a  quarter  of  a  mile  from  his  home  to  a  barber  shop  it  was  held 
that  he  was  not  absolutely,  necessarily  and  continuously  confined 
to  his  house  for  the  period  required. ^^  And  if  insured  visits  his 
store  daily,  recovery  under  an  indenuiity  pro\ision  for  payment 
during  his  conlinement  within  the  house  is  precluded  for  the  time 
so  s])ent.  even  though  he  was  unable  to  attend  to  his  business."* 
Again,  in  case  insured  sutlers  with  a  felon  and  also  from  two  ampu- 
tations as  a  consequence  or  result  thereof,  but  .he  is  not  necessarily 
confined  to  the  house  and  visits  his  physician's  ofiice  where  the 
amputation  is  performed,  and  also  goes  to  other  places,  and  assured 
.states  in  his  notice,  in  response  to  an  inquiry,  that  he  was  not  con- 
lined  to  the  house,  recovery  is  precluded.  The  court,  however, 
declared  that  it  did  not  feel  compelled  to  say  that  insured  was  not 
entitled  to  recover  for  some  of  the  time  during  which  the  disability 
continued  and  therefore  sent  back  the  case  for  a  new  trial."'*  An 
a.urced  statement  of  facts  that  for  a  period  stated  assured  ''was 
wholly  and  continuously  disabled,  suffering  from  walking  typhoid 

i*Xational  Life  Ins.  Co.  v.  Kint;-,  So.    875.      Compare    Turner    v.    Fi- 

102  Miss.  470,  .i9  So.  807,  42  Ins.  L.  delitv  &  Casualty  Co.  112  Mich.  425. 

J.  l.-,4.  38  L.R.A.  520,  70  N.  W.  898.     Con- 

^*  Home  Protective  Assoc,  v.  Wil-  .s/r/^rerZ  under  subdiv.  (c)  tliis  section. 

Hams,  150  Ky.  134,  150  S.  AV.  11.  "^  Cooper  v.    Pluenix   Accident   & 

15*  Conlev  V.  Washington  Casualty  Sick   Benefit   Assoc.    141   Mich.    478, 

Co.  03  Me."  461,  45  Atl.  508,  29  Ins.  134   N.    W.   734,   35   Ins.   L.   J.   155 

]j.  .T.  335.  (condition  was  that  assured  Vje  "nec- 

1^  Sawyer    v.    Masonic    Protective  essarily,    entirely    and    continuously 

A.^soc.  7.)  N.  H.  276,  73  Atl.  168.  confined  to  the  house  and  subject  to 

18*  American  Life  &  Accident  Ins.  the  calls  of  a  registered  physician  in 

Co.  v.  Nordlinger,  113  Miss.  74,  73  good  standing"). 
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fever,"  does  not  meet  a  policy  requirement  that  asv^sured  must  be 
'■'necessarily  and  continuously  confined  within  the  house"  which 
is  a  condition  precedent  to  recovery,  especially  so  where  there  is  a 
further  stipulation  that  said  assured  must  '"be  therein  regularly 
visited  by  a  legally  qualified  physician"  which  is  defined  in  the 
policy  to  l)e  at  least  once  in  every  seven  days  and  no  physician  was 
called  until  after  about  twelve  days  after  assured  became  ill  and 
I  eased  work.^''' 

(h)  The  words  ''confined  to  bed"  do  not  necessitate  spending 
every  minute  in  bed,  so  assured  is  entitled  to  recover  if  he  was 
necessarily  and  continuously  confined  to  bed  and  totally  unable 
to  follow  his  vocation,  and  he  is  necessarily  and  continuouslj^  con- 
fined to  bed  if  his  sickness  is  such  as  would  reasonably  confine  a 
person  continuously  to  bed  or  substantially  so  confine  him,  even 
though  he  may  be  up  at  times  to  get  fresh  air  or  for  other  pur- 
poses.^^  If  a  nonoccupation  policy  provides  that  weekly  benefits 
will  only  be  paid  when  assured  has  been  ''confined  strictly  to  his 
or  her  bed"  for  seven  consecutive  days  and  assured  after  confinement 
to  his  bed  for  seven  days,  and  acting  upon  his  physician's  advice 
gets  out  of  bed  at  intervals  and  sometimes  goes  out  of  the  room 
to  the  steps  and  into  the  yard,  he  is  not  precluded  from  recovering 
for  the  entire  period  where  the  policy  does  not  exclude  indemnity 
for  the  first  week  of  confinement."  In  Kentucky  a  by-law  pre- 
cluding sick  benefits  unless  assured  is  actually  confined  to  his  bed 
must  be  attaclied  to  the  policy  or  incorporated  therein  or  it  has 
effect  for  any  purpose  where  the  society  is  not  within  the  statutory 
exception  as  to  certain  fraternal  societies.^" 

§  3033.  "Wholly  disabled:"  insured  under  two  occupations. — If 
one'  is  insured  in  two  occupations,  as  a  "leather-cutter  and  mer- 
chant," he  must  be  disabled  as  to  both  occupations  to  warrant  a 
locovery  under  a  policy  providing  indemnity  for  any  injury  which 
shall  wholly  disable  or  prevent  him  from  the  prosecution  of  any 
and  every  kind  of  business  pertaining  to  the  occupation  in  which 
lie  is  insured.^ 

^"^  Bruzas  v.  Peerless  Casualty  Co.        ^'  National  Life  Ins.  Co.  v.  Kinj?, 

111  Me.  308,  80  Atl.  190,  43  Ins.  L.  302  IMiss.  470,  50  So.  807,  42  Ins.  L. 
J.  414.  J.  154. 

*' Home  Protective  As.soc.  v.  Wil-       '^"Jloine  Proteotive  A.ssoc.  v.  Wil- 

;ims,  151  Ky.  140,  151  S.  W.  3G1,  Hams,  150  Ky.  i;i4,  150  S.  W.  11; 

4 J    Ins.    L.    J.   225,   citing   and   con-  Ky.  Stat.  sec.  6704. 

tiderinij  Hayes  v.  General  Assembly        ^  Ford  v.  United  States  Mutual  Ac- 

Aiiicriciin  Benevolent  Assoc.  127  Mo.  cident   Ifelief   Co.   148    Mass,   153,   1 

\pi..    105,   104   S.   W.    1141;    Brad-  L.H.A.  700,  19  N.  E.  IGO. 

*<iaw  V.  American   Benevolent   Assoc. 

112  .M(..  Ai)i).  435,  87  S.  W.  40. 
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§  3034.  "Total"  and  "partial  total"  disability:  loss  of  a  foot  or 
feet,  hand  or  hands,  eye  or  eyes. —  Insured  sustains  a  'ioss  of  holli 
I'eet"  whoro.  by  reason  of  ])aral.vsis.  he  is  not  able  1o  stand  \i})  or 
to  use  his  lejis  or  feet  at  any  time  subsequent  to  the  injury  and 
is  still  so  (lisabled  at  tlie  time  of  his  death.^  AUhontih  it  has  been 
(kx'ided  in  Pennsylvania  that  ''partial  total  disability"  expressed 
to  mean  even  the  "loss  of  one  foot,"  etc.,  means  a  |)hysieal  severance 
of  the  foot  and  not  a  loss  of  its  use  by  reason  of  paralysis  eonsequent 
upon  an  aeeident.^  Hut  there  is  not  a  loss  of  a  foot,  within  the 
meaning  of  an  aeeident  jiolicy,  where  the  foot  is  not  injured  and 
can  be  used,  when  the  person  wears  a  ''plaster  jacket"  to  prevent 
an  injury  in  another  part  of  his  body  from  affecting  the  use  of 
the  foot.*  And  the  amputation  of  about  one  fourth  of  a  person's 
foot  does  not  give  any  right  to  the  full  amount  of  insurance  on 
the  ground  that  all  the  use  of  the  foot  is  lost,  under  a  by-law  of 
a  mutual  benefit  association  providing  for  full  payment  in  case 
of  the  "amputation  of  a  limb  (whole  hand  or  foot),"  as  the  word 
"whole"'  ap])lies  to  the  foot  as  well  as  the  hand,  and  the  injury 
nisured  against  is  not  the  loss  of  tlie  use  of  a  hand  or  foot  but 
the  amputation  of  a  lind)  that  should  include  a  whole  hand  or  a 
whole  foot.^  Under  a  Wisconsin  decision,  insured  on  being  shot 
in  the  baek,  whereby  his  spine  was  penetrated,  total  paralysis  of 
the  lower  part  of  his  body  produced,  and  the  use  of  both  feel 
destroyed,  is  entitled  to  recover  under  a  policy  agreeing  to  pay 
him  a  specified  sum  if,  from  a  violent  and  accidental  injury,  exter- 
nally visible,  he  suffers  the  loss  of  two  entire  hands  or  two  entire 
feet,  or  one  entire  hand  or  foot.  It  is  not  necessary  to  sustain  a 
recovery,  that  he  should  prove  that  he  sufl'ered  the  severance  from 
his  body  of  his  legs  or  feet.  It  is  sufiicient  that  he  has  lost  their 
use  as  members  of  his  body,  so  that  they  will  perform  no  function 
whatever.^ 

The  loss  of  his  left  arm  by  a  i)harmacist  who  runs  a  drug  store, 


2  Sheaiion  v.  Pacifie  Mutual  Life  (loss  of  foot)  ;  Rogers  v.  Modern 
Ins.  Co.  83  AVis.  507,  53  N.  W.  878,  Brotherhood  of  America,  131  Mo. 
s.  c.  77  Wis.  618,  20  Am.  St.  Rep.  App.  :553,  111  S.  W.  518  ("leg:" 
151,  22  Ins.  L.  J.  321,  9  L.R.A.  685,  heel  bone  broken:  covered  by  policy). 
46  N.  W.  799.  *  Stever  v.  People's  MutJual   Acci- 

On  extent  of  loss  or  mutilation  con-    dent    Ins.    Assoc.    150    Pa.    1.'52,    16 
templated  by  provision  as  to  loss  or   L.R.A.  446,  24  Atl.  662. 
removal   of   bodily   member   or    part        *  Fuller   v.   Locomotive   Engineers' 
thereof,  see  note  in  L.R.A.1915D,  264.   Mutual  Life  &  Accident  As.soc.  ]22 

3  Stever  v.  Peoi)le's  Mutual  Aeci-  Mich.  548,  48  L.R.A.  86,  81  N.  W. 
dent  Ins.  Co.  150  Pa.  132,  16  L.R.A.   326. 

446,  46  Alb.  L.  J.  164,  24  Atl.  662.        «  c^  bean  on   v.    PaciHc   Mutual    Life 
See     Hart     v.     National     Accident    Ins.  Co.  77  Wis.  618,  9  L.R.A.  685, 
Assoc.  105  Iowa,  717,  75  N.  W.  508   20  Am.  St.  Rep.  151,  46  N.  W.  799. 
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does  not  totally  and  i^ermanently  disable  him  from  following  his 
regulai'  business,  occupation  or  profession.^^ 

Whether  there  has  been  an  entire  loss  of  a  hand,  within  the 
meaning  of  an  insurance  policy,  when  three  fingers  have  been 
wholly,  and  another  partlj'  torn  off,  the  hand  cut,  and  the  thumb 
joint  destroyed,  is  a  question  for  the  jury.  If  the  hand  was  so 
injured,  as  to  become  useless  as  a  hand,  the  insurer  is  answerable 
for  its  loss.'  Again,  where  a  locomotive  lireman.  engaged  in  rail- 
road service,  is,  because  of  permanent  paralysis  of  his  hand,  no 
longer  able  to  perform  any  railroad  or  train  service  whatever,  and 
ha5  been  compelled  to  retire  from  such  service  by  reason  of  his 
injury  he  has  become  '"totally  and  permanently  disabled  or  inca- 
pacitated from  performing  all  manual  labor  on  account  of  perma- 
nent paralysis  of  either  extremities."  The  court,  per  Kirby,  J., 
said:  ''It  incapacitated  him,  not  only  from  some  of  the  duties 
incident  to  his  service  in  some  lines  of  railroad  employment,  but 
from  the  performance  of  all  the  duties  of  every  kind  in  that 
serv'ice — the  only  one  in  which  he  was  trained  and  accustomed, 
and  in  which  he  was  employed  at  the  time  of  taking  membership  in 
this  Brotherhood,  whose  purpose  was  to  protect  him  while  engaged 
in  such  service.  It  was  evidently  the  intention  of  the  parties 
to  protect  tlie  beneliciary  and  permit  him  to  recover  the  full 
amount  of  his  certihcate  upon  the  occurrence  of  any  one  of  the 
causes  specified  when  it  permanently  and  entirely  incapacitated 
him  from  all  service  of  any  kind  whatever  in  the  railroad  employ- 
ment." x\s  to  the  words  "either  extremities"  it  was  said:  ''The 
extremities  of  the  body  are  four  in  number,  and  'either'  is  one 
indifferently,  or  any  of  them;  and  permanent  paralysis  of  a  hand 
resulting  from  a  cut  on  the  arm  l)rought  appellant  within  the 
meaning  of  the  term  'permanent  paraly.sis  of  either  extremities.'  "  * 
And  an  accident  company  cannot  escape  liability  on  its  contract 
for  weekly  indemnity  during  a  certain  period,  for  total  disability 
caused  by  an  accident  which,  among  other  things,  results  in  loss 
of  a  limb,  because  provision  for  such  indenmity  is  made  sul)je('t 
to  subsequent  provi.sions,  one  of  which  is  that,  if  injury  results 

•*  Smith     V.     Supreme     Lodfje     of  Moore    v.    ^tna    Life    Iiis.    Co.    75 

Order  of  Seleet  ?>icnds,  ()'2  Kan.  75,  Oreg.  47,  L.K.A.IOL')!).  '264,  146  Pa<-. 

(il   Pae.  41<).  151,  45  Ins.  L.  J.  5;{3    (amputation 

'Lord    V.    Ameriean    Mutual    Aeei-  of  mo.st  of  hand  :  reeovery  liad ) . 
dent    Ass<M'.    8f)    Wis.    If).   2(\   L.R.A.        *  P>r()lherhood  of  Tjocomotive  Fire- 

741,  46  Am.  St.  Hop.  815,  (il  N.  W.  men  &   Kri<,Mnemeii  v.  Aduv.  !>7  Ark. 

293.  4'25,  134  S.  W.  f)'28.  40  Ins.  L.  .1.  737, 

See    Lemaitre     v.     National     Cas-  34   L.R.A.(N.S.)    126    (annotated   on 

iialty  Co.  —  Mo.  App.  — ,  186  S.  W.  what   constitutes   total    disability). 
064    (loss  of  hand:   recovery   liad  I  ; 
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in  lo^s  of  siu'h  liuili.  a  .-^peoiliod  .sum  loss  tliaii  the  claim  for  total 
disability  shall  be  paid.  wherou|)on  llie  policy  shall  be  surrendered; 
and  another  of  whieh  provides  that  in  no  event  will  claim  for  weekly 
indemnity  be  valid,  if  a  valid  claim  Inr  any  of  the  amounts  pro- 
vided for  special  injuries  can  be  basi'd  ui)on  the  same  accident 
and  resulting  injury,  at  least  where,  amonjj;  the  provisions  for  s[)e- 
cial  allowances,  is  one  to  the  effect  that,  if  the  injuries  result  in 
total  disability,  the  indemnity  shall  be  the  sum  per  week  named 
(in  the  face  of  the  j)olicy  for  a  certain  period,  provided  the  disabil- 
ity continue  so  lon.ii;.^  Tn  a  Kentucky  case,  however,  a  provision 
of  tlie  policy  required  [)crmanent  paralysis  of  one  hand  and  one 
foot  which  rendered  assured  permanently  unable  to  engage  in  any 
work  or  occui»ation  for  wages  or  profit  and  that  such  condition 
nmst  have  continued  for  a  certain  siiecified  ])eriod,  and  a  literal 
fulfilment  of  tliis  condition  was  required,  although  there  seems  to 
have  been  a  qualification  to  this  extent  that  the  paralysis  need  not 
have  been  total  at  the  beginning,  provided  that  within  said  period 
the  result  was  total  and  from  its  commencement  it  continued  per- 
manent for  the  time  specil1ed.^°  If  the  laws  of  the  association  define 
a  total  disability  as  "suffering  by  means  of  a  phj^sical  separation 
of  the  loss  of  four  fingers  of  one  hand  at  or  above  the  third  joint" 
there  can  be  no  recovery  for  the  loss  of  three  fingers  by  amputation 
at  the  place  specified  and  the  loss  of  about  one-half  the  powder  and 
efficiency  of  another  finger  not  physically  separated  as  conditioned 
by  the  policy. ^^  The  loss  of  one  hand  wdiere  it  does  not  preclude 
engaging  in  other  occupations  does  not  entitle  a  fireman,  altliough 
he  cannot  act  again  as  such,  to  recover  under  a  clause  which  j)ro- 
vides  benefits  for  the  loss  of  both  hands  or  for  an  injury  which 
wholly  disal)les  insured  from  pursuing  any  and  all  lawful  and 
gainful  occupations.^^  It  is  a  jiroper  question  for  the  jury  to 
determine  whether  a  total  loss  of  three  fingers  with  •injury  to 
the  remaining  finger  and  thumb,  and  the  removal  of  nearly  half 
of  the  palm  of  the  hand,  constitute  a  total  loss  of  the  hand  within 
tbe  meaning  of  a  by-law  of  a  nuitual   benefit  society  providing 

^  Anderson  v.  Aetna  Life  Ins.  Co.  North  America,  116  Minn.  147,  133 
75  N.  H.  375,  28  L.R.A.(N.S.)  730  N.  W.  472,  41  Ins.  L.  J.  105. 
(annotated  on  lialjility  to  indemnity  See  Newman  v.  Standard  Accident 
against  total  disability  Avhicli  results  Ins.  Co.  —  Mo.  App.  — ,  177  S.  W. 
from  an  injury  lor  which  an  inde-  "803,  40  Ins.  L.  J.  381;  Wiest  v. 
pc^ndent  indemnity  is  jirovided),  74  United  Health  &  Accident  Ins.  Co. 
Atl.  1051.  186  Mo.  App.  22,  171  S.  W.  570. 

^°  Fidelity  &  Casualty  Co.  of  N.  ^^  Buckner  v.  Jefferson  Standard 
Y.  V.  Hart,  142  Ky.  25,  133  S.  W.  Life  Ins.  Co.  —  N.  Car.  — ,  90  S.  E. 
996.  897. 

^^  Mady  v.  Switchmen's  Union  of 
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insurance  for  "any  member  in  good  standing  suffering  by  means 
of  physical  separation,  the  loss  of  a  hand  at  or  above  the  wrist 
joint.''  13 

Total  blindness  resulting  from  an  accident  is  within  a  provision 
of  an  accident  policy  providing  for  the  payment  of  weekly  benefits 
to  a  member  who  finds  himself  ''incapable  of  working  by  reason" 
of  accident;  ^*  so  a  pei-son  may  recover  under  an  accident  policy 
insuring  against  tlie  ■■comi>letc  and  irrecoverable  loss  of  sight  of 
both  eyes,"  where,  at  the  time  of  ett'ecting  the  policy,  he  has  only 
one  eye,  and  this  fact  is  well  known  to  the  agent  at  the  time  the 
application  is  made,  and  lie  thereafter  loses  the  sight  of  his  only 
eye.^^  And  a  locomotive  engineer,  to  whom  a  mutual  benefit 
association  has  issued  a  policy  of  insurance  and  who  receives  injury, 
while  engaged  in  a  lawful  employment,  which  causes  the  total 
and  permanent  loss  of  the  sight  of  one  eye,  is  entitled  to  recover 
therefor,  where  a  l)y-law  of  the  association  provides  that  any  mem- 
ber shall  receive  the  full  amount  of  his  policy  if,  while  engaged 
in  any  lawful  occupation,  he  receives  bodily  injuries  which  alone 
cause  the  ''total  and  permanent  loss  of  eyesight,"  particularly 
where  such  injury  disables  him  from  pursuing  his  usual  and 
accu.stomed  occu])ation.^^  If  the  only  indemnity  claimed  is  for 
the  loss  of  an  eye  and  impair'ment  of  sight  only,  it  appearing  that 
insured  still  had  sight  in-  the  injured  eye,  does  not  entitle  assured 
to  recover  under  a  ]»rovision  that  the  "loss  of  an  eye  or  eyes  shall 
mean  the  irrecoverable  loss  of  the  entire  sight  thereof."  "  It 
is  also  decided  that  the  loss  by  accident  of  one  eye  only  where  it 
appears  that  a.ssured  was  not  AvhoUy  unable  to  earn  or  obtain  any 
wages,  compensation  or  profit,  does  not  show  total  disability  within 
the  terms  of  a  contract  which  stipulates  for  certain  payments  "in 
the  event  of  the  total  and  permanent  loss  of  sight  of  both  eyes, 
or  one  eye  and  limb,  of  the  insured,"  or  in  case  assured 
should  become  "totally  and  permanently  disabled  to  such  extent  as 

"Rpbor   V.    Brotherhood    of   Rail-  Alb.   L.  J.   390;   Humphreys  v.  Na- 

r..a<l  Trainmen,  75  Neb.  183,  121  Am.  tional  Benetit  Assoc.  13!)  Pa.  St.  214, 

St.  Hep.  782,  10(i  N.  W.  108.  11  L.R.A.  .-)()4,  20  All.  1047. 

1*  .Mo^'e  V.  Soeiete  de  Bienfaisanee  ^*Maynard    v.    Locomotive    En,i;i- 

St.  .lean  Baj)tiste,  107  Ma.ss.  208,  3.')  neers'  <fc  Ace.  Ins.  Assn.  10  Utah,  145, 

L.R.A.  730,  45  N.  K.  740.  07  Am.  St.  Rep.  002,  51  Pac.  259. 

See  Travelers  Ins.  Co.  v.  Melner-  Ksamine:     Claxton     v.     American 

ney,  —  Ky.  — ,  110  S.  W.  171  ;  .Etna  Casualty  Co.  30  Cal.  A  pp.  457.  158 

Ins.  C(».  V.  frrilTm,  —  Tex.  Civ.  Apj).  Vnc    544;    Phillipv    v.    The    Home- 

— .  12:{  S.  \V.  432.  steaders,  140  Iowa,  502,  118  N.  W. 

**  Bawden  v.  I»ndon,  Edinburf^h  &  H80. 

ftlas{,'o\v  Assur.  Co.   (Kn<j^.  C.  A.  (^.  "  Viupnerra   v.    Commercial    Ca.s- 

W.  I).  1802)  2  L.  R.  Q.  P..  D.  5.34,  01  uallv   Ins.  Co.  150  N.  Y.  Supp.  573, 

L.   .).   U.   B.  792,  57  J.   P.   110,  40  47  Jns.  L.  .J.  ;!17. 
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to  it'iuler  it  iiiipo^ssible  for  him  to  eugafte  in  any  .c'ainful  occupation 
wliatcvrr."  and  it  is  further  provided  in  the  contract  that  the  total 
anil  pennauent  disability  referred  to  "imist  he  such  that  there  is 
neither  then  nor  at  any  time  thereafter  any  work,  occupation,  or 
prot"es>;ion  that  the  assured  can  sndicicnily  do  or  follow  to  obtain 
any  wa^'S.  coni])ensation  or  ))rolit.'"  ^"-^ 

§  3035.  "Permanent"  disability  excludes  that  which  is  merely 
temporary. — The  policy  must  be  construed  with  reference  to  the 
cxpii'ss  terms  of  the  contract,  ami  therefore  the  word  "permanent,'' 
in  connet'tion  with  the  word  "disability"  and  the  obvious  purposes 
of  the  contract,  will  be  held  to  exclude  the  consideration  of  a  dis- 
ability  which  is  merely  temporary. ^^ 

17a  "Whitton  V.  American  National        ^*  HoUobougli  v.  People's  Ins.  Co, 
Ins.   Co.  17  Ga.  App.  55,  87   S.  E.    138  Pa.  St.  595,  22  Atl.  29. 
827. 
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CHAPTER  LXXIX. 

REPAIRS  —  FIFTY  PER  CENT  RULE  —  SALE  —  TRANSSHIPMENT 

—  MARINE. 

§  3040.     Repairs  of  ship:    generally. 

§  3041.     Ship   not  worth   repairing:     cost   of  repairs   exceeding  repaired 
value. 

§  ;i()4"2.     Abandonment  after  repairs  by  assured. 

§  304; >.     Repairs  by  mortgagor  in  possession  of  vessel. 

i5  3044.     Repairs  and  retaining  control  by  owner. 

S  304.').     Insurer's  right  to  repair. 

S  ;;04().     Same  subject  continued. 

i^  3047.     Same  subject:    conclusion. 

^  3048.     Repairs,  etc.,  by  insurer  under  nonwaiver,  etc.,  clause  giving  right 
to  interfere. 

§  3040.     Same  subject :     deticieney   in   repairs. 

^  3050.     Shipowner's  obligation  to  repair  to  send  on  cargo. 

S  30."il.     Assurer's  agreement  with  wreckers  or  salvors  to  save  vessel:  as- 
sured on  ship  or  cargo. 

§  30.")'2.     Salvors:    sale    of    part    of    jettisoned    cargo    saved:    total    loss: 
diligence  to  avoid  sale. 

§  3053.     Underwriter's  objections  to  repairs. 

i5  3054.     "Not  to  be  liable  for  repairs  made"  at  specified  place. 

§  3055.     Liability   of   several   underwriters   for   repairs   separate   and   not 
as  partner.'^. 

^  :i05().     Character  of  rei)airs. 

?i  3057.     Want  of  materials,  etc.,  at  place:    impossibility  of  repairs  there. 

S  .3058.     Faihirc  to  make  complete  repairs  at  intermediate  ]iort. 

S  3050.     {{('pairs:    lial)ility  of  insurers  where  funds  raised  tiierefor  on  bot- 
tomry. 

§  3()()0.     Liens  for  rei)airs,  etc.,  bottomry. 

i^  .30(il.     Where  loss  exceeds  fifty  per  cent. 

!$  30(J2.     Where  loss  is  le-ss  than  fifty  per  cent, 

>}  3003.     Whether  loss  nuist  merely  equal  or  must  exceed  fifty  jier  cent. 

S  3004.     Stipulation  affecting  fifty  per  cent  rule. 

§  3004a.  "Disbur-scmcnt"    pulicy:    conflicting  stii)uliitiniis :    rider:    lilty   per 

cent  rule. 
§  3005.     Code  i)rovisions  an  to  abandonment  for  halt'  value. 
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§  30G6.     Exi'oi)tii>ns  1<>  liliv  \)cv  cent   nilc. 

5^  3067.     Fifty  per  rcn\  rulo :  cari^o :  inomoraiulum  and  other  articles. 

>;  oOOS.     Fifty  piT  ciMil  rule:    froe  o\'  partial  loss. 

§  30U!i.     I-'il'ty  piT  tiMit   iiilt':  arrival  of  vessel  or  cargo. 

§  3070.      l"'itly  per  cent   rule:    value  at   time  and  ])lacc  of  loss  or  repairs: 

same,  t'reifrlit- 
§  3071.     Stipulation  lliat   valuation  in  ])oliey  tlic  test  nntler  liffy  per  cent 

nde. 
§  3072.     Kule  in  Knuland  as  to  xaliuition  in  policy  and  iciiairs. 
§  3073.     Kule  in  this  country  as  to  valuation  in  policy:    lii'ty  per  cent  rule 

and  repairs. 
§  3074.     Opinions  of  text-writers  as  to  valuation  or  value  of  vessel  heing 

test. 
§  ;)07.").     Conclusion:    repaired  value  and  not  valuation  in  policy  the  test. 
§  3076.     Fifty  per  cent  rule:   expense  of  raising-  vessel  and  taking  to  port 

of  repaii-s. 
§  3076a.  Test  of  constructive  total  loss:  whether  value  of  wreck  may  be 

included:   cost  of  repair:   effect  of  English  statute. 
§  3076b.  Where  stipulated  that  cost  of  repairs  shall  exceed  seventy-five  per 

cent  exclusive  of  raising  vessel,  etc. 
§  3077.     Stipulation:    liability  exceeding  half  amount  insured  "under  ad- 
justment a.s  of  a  partial  loss:"  one-third  new. 
§  3078.     Repairs:    particular  average  adjustment:    one-third  new. 
i^i  3079.     One-third  new  :    interior  and  steand)oat  navigation  :    iron  ships. 
§  3080.     One-third  new:    labor  and  materials  included:    steamboat  towage, 

and  like  incidental  expenses  excluded. 
§  3081.     One-third  new:    Code  provisions. 
§  3082.     One-third  new:   anchors,  remetaling,  dockage,  calking,  ironwork, 

etc. 
§  3083.     Reealking  and  reeoppering  exceeding  vessel's  repaired  value. 
§  3084.     One-third  new:    five  per  cent  stipulation. 
§  3085.     One-third  new:    new  ship:    rule  here. 
§  3086.     Same   subject:     English   rule. 

§  3087.     One-third  new.:  ship  worth  more  repaired  than  before  disaster. 
§  3088.     One-third  new:    proceeds  of  old  materials:    rule  here. 
S  3089.     Same  subject:    English  rule. 

{^  3090.     One-third  new:    temporary  and  permanent  repairs. 
^  3091.     Decisions  that   one-third  must  be  deducted  from  cost:    repairs: 

three-fourths  value:  fifty  per  cent  rule. 
§  3092.     Same  subject :    decisions  that  one-third  need  not  be  deducted. 
§  3093.     Same  subject:    opinions  of  text-writers. 
§  3094.     Same  subject :  conclusion. 
§  3095.     One-third  new:  marine  interest:  bottomry  or  respondentia  money 

for  repairs:    repairs  defrayed  by  sale  of  goods. 
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§  3096.     Additiou  of  salvage  charges  due  salvors:    estimation  of  repairs: 

half  value. 
§  3097.     When  expenses  of  temporary  repairs  enter  into  general  and  when 

into  particular  average. 
§  3098.     Repairs:    general  average:    jettison  and  fifty  per  cent  rule. 
§  3099.     Cargo:    transshipping,  etc.:   aggTegation  of  losses,  etc. 
§  3100.     Expenses   for  insuring   cargo   from   wreck  to   destination:     fifty 

per  cent  rule. 
§  3101.     Loss  of  goods  by  jettison :    fifty  per  cent  rule :    contribution. 
§  3102.     Allowance  for  custody  of  vessel  during  repairs. 
§  3103.     Depreciation  in  value  when  added  to  expense  of  repairs. 
§  3104.     Repairs:    averages:    age,  unsoundness,  decay  of  vessel:    one-third 

new :   fifty  per  cent  rule. 
§  3105.     Where  repairing  injury-  will  place  vessel  though  unsound  in  same 

condition. 
§  3106.     Expense  of  survey  to  ascertain  extent  of  repairs. 
§  3107.     Expenses  consequent  upon  peril  necessarily  incurred  preparatory 

to  repairs :   averages :    constructive  total  loss. 
§  3108.     Expense  of  raising  submerged  vessel:    averages:    contribution  by 

cargo. 
§  3109.     Commissions  and  disbursements:  repairs. 
S  3110.     Premium  and  fifty  per  cent  rule:    repairs. 
§  3111.     Increased  expense  of  repairs  abroad  over  what  they  might  have 

cost  at  home. 
§  3112.     Vessel  disabled  at  sea  and  expenses  consequent  upon  seeking  port 

of  distress. 
§  3113.     Obligation  to  employ  master  of  skill  and  judgment. 
§  3114.     Obligation  of  master  to  inform  owner  of  vessel's  loss. 
§  3115.     Master's  agency  i>rior  to  al)andonmeut. 
§  3116.     i\Iaster's  agency  after  abandonment. 

§  3117.     Abandonment  not  accepted:    agency  or  trusteeship  of  insured. 
§  3118.     Funds  for  repairs. 
§  3119.     Master's  authority:    pledge  of  owners  credit  for  necessaries,  etc., 

to  procure  repairs,  etc. 
§  3120.     Sale  of  cargo  or  part  tlicrcof  to  repair.    . 
§  3121.     Sale  after  abandonment. 
§  3122.     Sale,  when  justifies  an  Jibandonment. 

§  3123.     Sale:    when  al)andonment  inicessary  to  rocovov  f(if:il  hiss. 
§  3124.     Sale:    when  abandonment  unnecesi^ary  to  iMcnvcr  lolal  h)ss. 
§  3125.     Sale:    total  and  i)artial  loss. 

S  3126.     Sale:    unreasonable  exertions  not  requircfl  to  ])i'event. 
8  3127.     Illegal  sab;  and  abandonment  confers  no  rigiits. 
§  3128.     Sale,  whether  justifiable:  cases. 
^  3129.     Sale  whether  justiliable:    opinions  of  text-writers. 
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§  3130.  Sale.  wIumIiit  justitiMl)!o :  the  nilo. 

Ji  3131.  Sale:    master,  owner,  or  part,  owner. 

§  3132.  Bottomry  bond  and  sale:      assnrer's  refnsal  to  pay  bond. 

§  3133.  Sale:    obligation  to  commnnicate  with  owner  or  insurers:    notice. 

§  3134.  Sale  ot  cargo:    how  far  justitiable. 

§  3135.  Sale  of  cargo :    oases. 

§  313G.  Sale:    right  or  obligation  to  transship  or  forward  goods. 

§  3040.  Repairs  of  ship:  generally. — We  have  considered  else- 
where the  (juestion  of  repairs  of  the  ship  so  far  as  it  is  connected 
with  seaworthiness  and  deviation,^  and  will,  therefore,  note  under 
this  chapter  the  relation  of  repairs  to  the  loss.  Repairs  may  not 
only  be  neees.-«ary  to  the  safety  and  restoration  of  the  ship,  but  may 
also  be  required,  under  certain  circumstances,  to  enable  the  vessel 
to  properly  prosecute  lier  voyage  and  cai'ry  lier  cargo  to  its  destina- 
tion, and  under  the  suing  and  laboring  clause  where,  through  in- 
juries arising  from  a  peril  insured  against,  actual  disbursements 
for  repairs  accrue,  they  may  be  recovered,  even  though  followed 
by  a  total  loss,  where  they  are  a  necessary  consequence  of  such  peril, 
and  as  a  general  rule.  are.  in  view  of  all  the  circumstances  prudenth' 
and  properly  incurred.^  So  if  a  prudent  uninsured  owner  would, 
under  all  the  circumstances,  have  declined  to  repair  a  stranded 
vessel,  the  jury  may  find  as  for  a  total  loss.^  Although  the  master 
must  necessarily  be  vested  with  a  large  discretion  as  to  the  neces- 
sity of  repairs  and  their  expensiveness,  he  exercising  good  faith 
and  fair  judgment.*    But  the  assured  cannot  be  devested  of  a  right 

1  See  chapters  on  Seaworthiness  168,  6  C.  B.  391,  1  H.  L.  Gas.  287, 
and  deviation  herein.  73  R.   R.   69,  73,  1   Eng.   Rul.   Gas. 

As  to  necessity,  in  ease  of  insnr-  23,  jjer  Gresswell,  J.;  King  v.  West- 

ance  on  freight,  of  reasonable  repairs  ern  Assur.  Go.  7  U.  C.  C.  P.  300. 

to  complete  voyage  and  earn  freight,  *  United  States. — The   Ship   Forti- 

see  Stetson  v.  Insurance  Go.  of  North  tude,  3  Sum.  (U.  S.  C.  C.)  228,  Fed. 

America  (U.  S.  D.  G.)  215  Fed.  186.  Gas.  No.  4,953,  per  Story,  J. 

See  also  §§  1617,  2781,  2906  et  seq.  Louisiana. — Walker    v.    Louisiana 

herein.  Ins.  Go.  4  Mart.  0.  S.   (La.)  276. 

2  Le  Gheminant  v.'  Pearson,  4  Massachusetts. — Brooks  v.  Oriental 
Taunt.  367,  13  R.  R.  636;  Li\de  v.  Ins.  Go.  7  Pick.  (24  Mass.)  259. 
Jansen,  12  East,  648,  11  R.  R.  513,  New  York. — Center  v.  American 
per  Lord  Ellenborough;  McBride  v.  Ins.  Co.  7  Cow.  (N.  Y.)  564. 
^Lirine  Ins.  Co.  7  Johns.  (X.  Y.)  England. — Doyle  v.  Dallas,  1 
431;  Stewart  v.  Steele,  5  Scot.  (N.  Moody  &  R.  48,"  42  R.  R.  758.  '  See 
K.)  927,  948,  11  L.  J.  C.  P.  155,  per  as  to  master's  judgment,  Mowry  v. 
Maule,  J.  Charleston  Ins.  &  Trust  Co.  6  Rich. 

3  Young  V.  Turing,  2  Man.  &  G.  ( S.  C. )  146,  60  Am.  Dec.  122 ;  Domett 
593,  2  Scot.  (N.  R.)  752,  58  R.  R.  v.  Young,  1  Car.  &  I\L  465;  Robert- 
477;  Manning  v.  Irviiig  (lijving  v.  son  v.  Clarke,  1  Bing.  445,  455,  2 
Manning)  2  Com.  B.  <4S.  1  Com.  B.  L.  J.  (0.  S.)  C.  P.  71,  8  Moore,  62-^ 
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lawfully  existing  to  abandon  by  reason  of  the  fact  that  an  un- 
authorized party,  who  is  a  mere  volunteer  and  Avhose  acts  have  not 
been  sanctioned  or  ratified  by  assured,  has  repaired  the  ship  with- 
out assured's  knowledge,  and  she  arrives  and  is  restored  to  the 
owner's  possession  charged  with  a  bottomry  lien.* 

§  3041.  Ship  not  worth  repairing:  cost  of  repairs  exceeding  re- 
paired value. — Some  considerable  discussion  has  been  had  upon  the 
question  whether  the  ship  is  an  actual  or  constructive  total  loss  in 
cases  where  she  is  so  injured  by  a  peril  insured  against  as  not  to 
be  worth  repairing,  or  her  repairs  will  exceed  her  repaired  value. 
If,  as  already  noted,®  the  injury  is  so  great  that  the  cjuestion  is 
one  of  reconstruction  upon  materials  of  a  wreck,  the  ship  having 
become  broken  in  pieces,  dismembered,  and  having  ceased  to  exist 
as  a  ship,  there  would  be  an  actual  total  loss  recoverable  without 
abandonment.  So,  also,  where  in  the  progress  of  the  voyage,  even 
though  the  ship  exists  in  specie  and  is  capable  of  being  repaired, 
yet  if,  by  a  peril  insured  against,  it  is  placed  totally  out  of  the  power 
of  assured  or  assurers  to  procure  its  arrival,  there  is  an  absolute 
total  loss.'''  In  most  of  the  cases,  however,  which  cover  the  par- 
ticular point  considered  here,  the  question  is  involved  with  that  of 
the  right  of  the  ma^ster  to  sell,  but  the  loss  does  not  arise  from  the 
faiCt  of  sale,  but  from  the  condition  of  the  ship  which,  coupled  with 
the  inability  to  save  or  restore  her  as  a  sea-going  vessel,  must  be 
looked  to.  In  other  words,  an  unnecessary  and  unjustifiable  sale 
cannot  convert  a  partial  into  a  total  loss.^  Another  element  seems 
also  to  have  entered  into  the  discussion,  and  that  is,  where  the 

25  R.  R.  676:  Somes  v.  Sugrue,  4  *  Patapsco  Ins.  Co.  v.  Soutbgate, 
Car.  &  P.  276,  34  R.  R.  797;  Robert-  5  Pet.  (30  U.  S.)  604,  8  L.  ed.  243, 
son  V.  Carruthers,  2  Stark.  571,  20  per  Thompson,  J.;  Orrok  v.  Com- 
R.  R.  738.  mon wealth    Ins.    Co.    21    Pick.     (38 

See  3  Kent's  Commentaries  (5th  Mass.)  456,  32  Am.  Dec.  271;  Martin 
ed.)   163,  n.  v.   Crokatt,  14  East,  465,   13  R.   R. 

5  Holdsworth  v.  Wise,  7  Bam.  &  281;  Cambridge  v.  Anderton,  1  Ryan 
C.  794,  1  M.  &  Rv.  073,  6  L.  J.  (0.  &  M.  60,  1  Car.  &  P.  231,  2  L.  J. 
S.)  K.  B.  i:J4,  31  R.  R.  299.  (0.  S.)  K.  B.  141,  2  B.  &  Cr.  691,  4 

«See  chapters  on  total  loss,  etc.,  D.  &  R.  203,  26  R.  R.  517;  Roux  v. 
§§  2892  et  seq.,  2955  et  seq.  herein.       Salvador,  3  Bing.   (N.  C.)   206,  7  L. 

"^  Koux  V.  Salvador,  3  Bing.  266,  J.  Ex.  328,  4  Scott,  1,  2  Hodges,  209, 
386,  7  L.  .1.  Ex.  328,  4  Scott,  1,  2  43  R.  R.  638,  1  Eng.  Rul.  Cas.  46, 
Hodges,  209,  43  R.  R.  638,  1  Eng.  per  Lord  Abinger;  Knight  v.  Faith, 
Rul.  Cas.  46,  per  Lord  Abinger;  15  Q.  B.  649,  19  L.  J.  Q.  B.  509,  14 
Phoenix  Ins.  Co.  v.  McGhee,  18  Can.  Jur.  1114,  81  R.  R.  725,  per  Lord 
S.  C.  70,  f)er  Strong,  J.  Irving  v.  Campbell,  C.  J.;  Gardner  v.  Sal- 
Manning,  1  H.  L.  Cas.  287,  1  C.  B.  vador,  1  Moody  &  R.  116,  42  R.  R. 
168,  2  C.  B.  784,  6  C.  B.  391,  73  R.  767,  per  Bayley,  J.  See  Hall  v. 
R.  69,  1  Eng.  Rul.  Cas.  2.}  and  cases  Franklin  Ins.  Co.  9  Pick.  (26  Mass.) 
under  §§  2894,  2936  herein.  466. 
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ship,  on  account  of  old  age  or  decay  is  not  worth  repairing,  even 
though  she  is  damaged,  but  not  to  the  extent  of  a  total  loss.  In 
such  case  it  has  been  held  that  even  an  abandonment  does  not  en- 
title assured  to  recover  as  for  a  total  loss.^  Although  the  latter 
question  of  the  right  to  abandon  does  not  rest  by  the  weight  of 
authority  upon  the  fact  that  the  ship  is  old  and  decayed,  but  upon 
the  point  of  her  original  seaworthiness  and  the  fact  whether  the 
damage  was  occasioned  by  a  peril  insured  against,  even  though 
decayed  parts  may  require  repairs  and  increased  expense.^"  It  is 
declared  in  this  country  that  if  a  vessel  is  so  injured  by  a  peril 
insured  against  as  not  to  be  reparable  except  at  an  expense  exceed- 
ing her  repaired  value,  the  loss  is  actually  total,  and  no  abandon- 
ment is  necessary  to  enable  assured  to  recover.  So,  also,  if  she  is 
not  worth  repairing."  Again,  a  vessel  is  deemed  to  be  a  total  loss  if 
a  prudent  uninsured  owner  would  not  undertake  to  rebuild  it.^^ 
And  it  is  declared  that  an  actual  total  loss  exists  where  the  vessel 
cannot  be  repaired  except  at  an  expense  exceeding  half  her  re- 
paired valuc.^^  It  is  also  said  that  if,  by  reason  of  the  damage 
or  injury,  the  ship  cannot  sail  without  repairs,  and  cannot  be 
taken  to  a  port  where  necessary  repairs  can  be  made,  "that  has 
ceased  to  be  a  ship  which  never  can  be  used  for  the  purposes  of 
a  ship,"  and  there  is  an  actual  total  loss,  but  it  is  also  declared  in 
this  case  that  if  it  can  be  taken  to  port  and  repaired,  even  at  a 
cost  exceeding  its  value,  it  still  exists  as  a  ship,  and  must  be  aban- 
doned to  recover  even  as  for  a  technical  total  loss.^*  So  if  a  vessel 
is  burned  upon  the  high  seas  and  cannot  be  repaired,  although  she 
still  floats  as  a  wreck,  the  loss  is  actually  or  absolutely  total,  even 
though  there  is  a  remaining  salvage.  But  in  this  same  case  it  is 
also  declared  that  if  the  ship  is  capable  of  being  repaired  at  any 
expense  it  is  not  an  actual  total  loss.^^ 

sCazelet    v.    St.    Barbe,    1    Term  Met.     (48    Mass.)     448,    per    Shaw, 

Rep.  187,  1  R.  R.  178.  C.  J. 

10  Depeyster  v.  Columbian  Ins.  Co.  ^^  Royal  Ins.  Co.  v.  Mclntyre,  90 
2  Caines  (N.  Y.)  85;  Hyde  v.  Louisi-  Tex.  170,  35  L.R.A.  672,  59  Am.  St. 
ana  State  Ins.  Co.  2  Mart.   (N.  S.)  Rep.  797,  37  S.  W.  1068. 

(La  )  410,  14  Am.  Dec.  196;  Thomp-        ^^  Ki^g^^an  v.   China  Mutual   Ins. 

son  V.  Colvin,  Lloyd  &  W.  140;  De-  Co.  49  Fed.  876. 
pau  V.  Ocean  Ins.  Co.  5  Cow.  (N.  Y.)        i*  Barker  v.  Jansen,  L.  R.  3  Com. 

63,  15  Am.  Dec.  431.  P-  303,  305,  37  L.  J.  C.  P.  105,  17 

11  BuUard  v.  Roger  Williams  Ins.  L.  T.  473,  16  W.  R.  399,  14  Eng.  Kul. 
Co.  1  Curt.   (U.  S.  C.  C.)   148,  Fed.  Cas.  222,  per  Willis,  J. 

Cas.  No.  2,122 ;  Carr  v.  Security  Ins.  ^^  Murray  v.  Hatch,  6  Mass.  465, 
Co.  109  N.  Y.  504,  17  N.  E.  369;  475,  per  Sewall,  J.,  cited  as  to  the 
Stagff  &  Snell  v.  United  Ins.  Co.  3  last  statement,  in  Carr  v.  Security 
Johns.  Cas.  (N.  Y.)  34.  See  also  Ins.  Co.  109  N.  Y.  504,  17  N.  E.  369, 
Smith  V.  Manufacturers'  Ins.  Co.  7   per  Andrews,  J. 
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In  this  country,  as  will  be  noted  hereafter,  tlie  fifty  per  cent  or 
one-half  value  rule  would  settle  the  question  of  the  right  to 
abandon,  and  in  England  where  the  fifty  ])er  cent  rule  does  not 
prevail,  a  vessel  may  be  abandoned  where  she  is  not  worth  repair- 
ing; and  even  though  she  is  capable  of  repairs  if  the  cost  of  her 
repairs  is  in  excess  of  her  repaired  value  assured  may  recover  as  for 
a  total  loss.^^  And  it  is  also  there  held  that  the  master  is  bound 
to  repair  and  forward  goods  and  earn  freight  if  repairs  can  be 
made  at  less  than  the  ship's  repaired  value,  even  though  the  cost 
exceeds  freight, ^''^  So  if  the  vessel  reaches  her  destination  or  home 
port  a  wreck,  but  still  retaining  the  form  of  a  ship,  though  irrepar- 
able at  an  expense  in  excess  of  her  repaired  value,  an  abandonment 
should  be  made  as  the  safe  course. ^^ 

§  3042.  Abandonment  after  repairs  by  assured. — Although  the 
cost  of  repairs  may  exceed  half  the  vessel's  repaired  value,  yet  if 
after  complete  repairs  by  assured  or  his  agent  she  is  fully  as 
capable  of  performing  her  voyage  as  before  her  disaster,  an  aban- 
dfinment  cannot  then  be  made  as  for  a  total  loss.  An  abandon- 
ment should  be  offered  before  repairs  are  made.  In  such  case 
recovery  may  nevertheless  be  had  for  a  partial  loss.^^ 

^^  Stewart     v.     Greenock     Marine  examine  Phoenix  Ins.  Co.  v.  McGhee, 

Ins.  Co.  2  H.  L.  Cas.  159,  1  Macq.  18    Can.    S.    C.   61,   as  to  the  point 

H.  L.  Cas.  382,  81  R.  R.  91;   Cam-  whether  abandonment  is  necessary. 

l)ridffe  v.  Anderton,  4  Dowl.  &  R.  203,  ^^  Moss  v.  Smith,  9  Com.  B.  94,  19 

1  Car.  &  P.  213,  2  L.  J.  (0.  S.)  K.  B.  L.  J.  C.  P.  225,  14  Jur.  1003,  82  R. 

141,  2  B.  &  Cr.  091,  1  R.  &  M.  60,  26  R.  307:  Benson  v.  Chapman,  2  H.  L. 

R.    R.    517;    Aitchison    v.    Lohre,    4  Cas.  720,  5  C.  B.  330,  8  C.  B.  950,  13 

App.   Cas.   761,   2   Q.   B.   D.   501,   3  Jur.  969,  81  R.  R.  346.     See  chaps. 

Q.  B.  D.  558,  49  L.  J.  Q.  B.  123,  41  LXXVL,  LXXVII.  herein. 

L.  T.  323,  28  W.  R.  1,  4  Asp.  M.  C.  "2  Arnould  on  Marine  Ins.  (Per- 

168,  14  Eng.  Rul.  Cas.  449,  per  Lord  kins'   ed.   1850)    1022,   *1019;   2  Id. 

Blackburn;  Allen  v.  Sugrue,  8  Bam.  (Maclachlan's  ed.  1887)   1004,  citing 

&  C.  561,  7  L.  J.  K.  B.  53,  3  Man.  &  Shawe   v.   Felton,  2   East,  113,  129, 

Ry.   9,   32  R.    R.   483,   1   Eng.   Rul.  6  R.  R.  394,  13  Eng.  Rul.  Cas.  631; 

Cas.  20;  Manning  v.  Irving   (Irving  Allen  v.  Sugrue,  Dan.  &  Lloyd,  188, 

V.  Manning))  6  Man.  G.  &  S.  419,  1  8  Barn.  &  C.  561.  7  L.  J.  (0.  S.)  K. 

C.  B.  168,  2  C.  B.  784,  6  C.  B.  391,  B.  53,  32  R.  R.  483,  1  Eng.  Rul.  Cas. 

1   H.   L.    Cas.   287,   73   R.   R.   69,   1  20,  and  cited  in  Burt  v.  Brewers'  & 

Eng.  Rui.  Cas.  23,  per  Patterson,  J. ;  Malsters'    Ins.    Co.   9   Hun    (X.   Y.) 

Lindsav   v.    Leathley,   3   Fost.   &   F.  383,  s.  c.  78  N.  Y.  400. 

902,  11  L.  T.  194 ;  Robertson  v.  Car-  ^^  Humphrev  v.  Union  Ins.   Co.  3 

rulhers,  2  Stark.  271,  571,  20  R.  R.  Mason,    429,    Fed.    Cas.    No.    6,871; 

738;  Read  v.  Bonham,  3  Brod.  &  B.  Diekev  v.  New  York  Ins.  Co.  4  Cow. 

]47,  6  Moore,  397,  23  R.  R.  587.    See  (N.  Y.)    222;   Depau  v.  Ocean  Ins. 

Benson   v.   Chapman,   2   H.   L.    Cas.  Co.  5  Cow.  (N.  Y.)  63,  15  Am.  Dec. 

606,  720,  5  C.  B.  330,  8  C.  B.  950,  431;    Diekev   v.    American    Ins.    Co. 

13  Jur.  969,  81  R.  R.  346,  6  Man.  &  3  Wend.   (N.  Y.)   658,  20  Am.  Dec. 

G.  792,  810,  per  Tindale,  C.  J.    But  763;  Benson  v.   Chapman,  2  H.  L. 
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§  3043.  Repairs  by  mortgagor  in  possession  of  vessel. — A  mort- 
gagor who  is  allowed  by  the  mortgagee  to  continue  the  apparent 
ownership  of  the  vessel  by  remaining  in  possession  and  control, 
retaining  its  use  as  a  source  of  \n\A\t  and  earnings,  is  thereby  given 
an  implied  authority  to  make  such  sullicieut  repairs  as  are  neces- 
sary for  its  use  as  vessels  are  ordinarily  used.*^" 

§  3044.  Repairs  and  retaining  control  by  owner. — If  the  owner 
retains  rontrol  and  rej)airs  and  uses  the  vessel  as  his  own,  or  re- 
pairs the  shi])  and  sends  her  on  another  voyage,  he  can  only 
recover  for  a  partial  loss  or  such  actual  loss  as  has  been  sustained.^ 

§  3045.  Insurer's  right  to  repair. — It  is  held  in  Pennsylvania 
that  the  insurer  may  repair  if  he  chooses,  and  that  this  constitutes 
an  exception  to  the  right  to  abandon  under  the  fifty  per  cent  rule, 
and  also  that  in  such  case  the  cost  of  rei)airs  is  an  immatenal 
factor  so  far  as  assured  is  concerned.^  So  in  a  Federal  case  it  is 
decided  that  if  insurer  refuses  to  have  all  the  necessary  repairs 
made,  but  is  willing  to  pay  for  such  proportionate  part  thereof  as 
the  liability  of  insurers  would  require,  and  the  insurance  is  on 
freight  and  full  freight  would  have  been  earned  had  the  vessel 
performed  her  voyage,  the  insured  cannot  by  abandonment  con- 
vert a  partial  into  a  total  loss,  even  though  it  would  have  cost  more 
than  the  sum  for  which  the  vessel  was  insured  to  repair  her.^ 
And  where  the  assured  withdrew  his  proposition  to  abandon  for  a 
total  loss  upon  the  assurers  ag^'eeing  to  pay  his  proportion  of  the 
repairs,  it  was  held  that  this  was  not  an  agreement  by  the  assurers 
to  pay  the  whole  expense  of  repairs  nor  such  an  interference  with 
the  wreck  to  prevent  an  abandonment  as  would  subject  them  to 
pay  any  greater  loss  than  would  otherwise  be  legally  adjusted  upon 
the  policy.'*  Again  it  is  also  declared  that  assurers  may  elect  to 
raise  and  repair  a  vessel  where  they  are  bound  to  repair,  and  if 
they  can  do  this  for  less  than  half  her  valuation,  they  may  restore 
her  to  the  owners,  provided  they  act  promptly  and  do  not  deprive 
the  owners  of  possession  of  other  property  by  unnecessary  delay.* 

Cas.  696,  720,  5  C.  B.  330,  8  C.  B.  ^  jj^rt    v.    Delaware    Ins.    Co.    2 

950,  13  Jur.  9(59,  81  R.  R.  346.     See  Wash.   (U.  S.  C.  C.)   346,  Fed.  Cas. 

Ralston  v.  Union,  4  Binn.  (Pa.)  386.  No.  6,150. 

20  Williams  v.  Allsup,  10  Com.  B.  *  Webb   v.    Protection    Ins.    Co.    6 

(N.  S.)  417,  30  L.  J.  C.  P.  353,  8  Jur.  Ohio,  456. 

(N.  S.)  57,  4  L.  T.  550.  *  Northwestern  Transportation  Co, 

^  Louisville  Underwriters  v.  Pence,  v.  Continental  Ins.  Co.  24  Fed.  171. 

93  Kv.  96,  40  Am.  St.  Rep.  176,  19  See  Copeland  v.  Phcenix  Ins.  Co.  1 

S.  Wl^lO,  14  Kv.  LawR.  21;  Saidler  Woolw.    278,    Fed.    Cas.    No.    3,210, 

&   Craig  v.    Church,   cited  1   Caines  afiE'd  9  Wall.   (76  U.  S.)   461,  19  L. 

(N.  Y.)  297,  n.  ed.  739;  Copelin  v.  Phoenix  Ins.  Co. 

2  Ritchie  v.  United  States  Ins.  Co.  46  Mo.  211,  2  Am.  Rep.  504. 
5  Serg.  &  R.  (Pa.)  501. 
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And  in  another  case  it  is  held  that  upon  an  offer  to  abandon  the 
insurers  may  repair  in  a  reasonable  time  and  make  restoration, 
where  repairs  are  less  than  half  the  ship's  value,  but  restoration 
must  be  made  in  a  reasonable  time.^  But  it  is  also  declared  that 
if  insurers,  upon  tender  of  an  abandonment,  take  possession  of 
the  vessel  either  to  remove  or  repair  her,  it  is  an  acceptance  of  the 
abandonment,  even  though  the  extent  of  damage  sustained  is  less 
than  half  the  ship's  value.'  Necessarily,  in  ca^es  of  this  character 
the  consideration  may  arise  of  the  right  to  change  the  legal  effect 
of  a  valid  abandonment  by  subsequent  acts.  Thus  it  is  held  that 
although  partial  repairs  are  made  at  the  port  of  distress,  yet  if, 
owing  to  a  want  of  necessary  funds  and  the  damaged  condition  of 
the  cargo,  a  sale  is  made  by  the  master  before  abandonment,  the 
unnavigability  of  the  ship  being  the  basis  of  a  claim  as 'for  a  total 
loss,  and  the  right  to  abandon  having  rightfully  attached,  it  can- 
not be  defeated  at  the  will  of  insurers,  and  that  the  doctrine  which 
would  permit  an  abandonment  in  such  case  to  be  defeated  by  the 
election  of  insurers  to  make  necessary  repairs  has  been  rejected.* 
But  it  is  held  in  another  case  that  assurers  upon  abandonment  may, 
even  against  the  owner's  consent,  take  possession  and  make  repairs 
of  a  vessel.^ 

§  3046.  Same  subject  continued. — Mr.  Phillips  says:  1.  '"That 
evidence  of  an  oft'er  to  float  or  repair  the  vessel  and  of  the  result  of 
an  experiment  for  the  purpose  may  be  given  upon  the  question  of 
partial  or  total  loss,  so  far  as  it  depends  upon  the  amount  of  ex- 
pense merely;"  2.  That  ''an  oft'er  and  readiness  of  the  under- 
writer to  be  at  all  the  expense  of  recovering  or  repairing  the  ship 
will  not  devest  the  assured  of  his  right  to  recover  for  a  total  loss;" 
3.  That  '"the  underwriters  are  not  authorized  to  take  possession 
of  the  insured  ship  on  acceptance  or  as  an  acceptance  of  an  aban- 
donment, unless  they  have  authority  therefor  from  the  owner  or 
his  consent  thereto.''  ^° 

6Peele  v.  Suffolk  Ins.  Co.  7  Pick.  45;   Peele  v.   Merchants'   Ins.    Co.   3 

(24  Mass.)    254,   19   Am.   Dec.  286;  Mason    (U.   S.   C.   C.)  .29,  Fed.  Cas. 

Dickey  v.  American  Ins.  Co.  3  Wend.  No.  10,905,  per  Stor\',  J.     See  King 

(N.  Y.)  658,  20  Am.  Dec.  763.  v.  Middletown  Ins.  Co.  1  Conn.  184. 

'  Peele    v.   Merchants'   Ins.    Co.    3  ^  Wood  v.  Lincoln  Kennebeck  Ins. 

Mason    (U.  S.  C.  C.)    27,  Fed.  Cas.  Co.  6  Mass.  479,  4  Am.  Dec.  163. 

No.   10,905.     See  opinion   of   Storj-,  ^°  2  Phillips  on  Ins.  (3d  ed.)  293- 

J.,  Gloucester  Ins.  Co.  v.  Younger,  2  301,  sees.  I'^'^G,  1557,  1559.   Eraerison 

Curt.    (U.   S.  C.  C.)   322,  Fed.  Cas.  says:     ''Although   a  vessel  that  has 

No.  5,487.  been    declared    unnavigable,    and    of 

*  Ruckman  v.  Merchants'  Louisville  wbich  abandonment  has  been  made, 

Ins.  Co.  5  Duer  (N.  Y.)  342,  relifing  returns,    through    the   efforts   of   the 

upon  Center  v.  American  Ins.  Co.  7  insurers,  who  have  repaired  and  put 

Cow.  (N.  Y.)  564,  4  Wend.   (N.  Y.)  her  in   a  lit  :«late  to  navigate,  they 
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§  3047.  Same  subject:  conclusion. — There  seems  no  reason  why 
the  rules  above  stated  by  Mr.  Phillii)S  should  not  govern,  and  to 
those  rules  it  may  be  added,  that,  in  the  absence  of  some  stipulation 
therefor  in  the  policy,  unless  the  assured  gives  his  consent  or 
authority  therefor,  or  unless  there  is  some  agreement  made  at  the 
time,  or  a  waiver  by  assured  of  his  rights,  it  would  seem  uj)on  prin- 
ciple that  the  assurer  ought  not  to  be  permitted,  after  the  right  to 
abandon  has  been  exercised  or  become  vested,  to  defeat  said  right 
bv  any  acts  whatsover.  This  is  not  inconsistent  with  the  English 
rule.ii 

§  3048.  Repairs,  etc.,  by  insurer  under  nonwaiver,  etc.,  clause 
giving  right  to  interfere. — Under  the  clause  giving  underwriters 
authority  to  interfere  and  save  the  vessel,  they  have  the  undoubted 
right  to  save  and  restore  it  and  so  render  it  certain  that  the  loss  is 
not  total,  and  if  they  act  in  good  faith  and  succeed  in  rescuing  the 
ship,  they  are  entitled  to  reimbursement  either  out  of  the  vessel  or 
insured ;  ^^  but  if  insurers  take  possession  of  a  vessel  under  such 
nonwaiver  and  nonaccej^tance  clause  of  removing,  repairing,  and 
restoring  the  ship,  they  must  use  due  diligence  in  taking  possession, 
and  making  repairs  and  restoration.^^ 


have  no   right   to   constrain   assured  1850)    1121,    *1114;    2    Id.    (Maela- 

to  take  her  back  avrfain,  and  I  am  not  ehlan's    ed.    1887)    1057,    1058,    also 

of  the  opinion  of  Valin,  who  thinks  citing     in     1887     ed.     at     pp.     972, 

the   contrary.      The   abandonment   is  973,  Holdsworth  v.  Wise,  7  Barn.  & 

absolute  on  both  sides  without  in  any  C.  794,  799,  1  M.  &  Ry.  673,  6  L.  J. 

case  being  altered  by  the  return  of  (0.  S.)  K.  B.  134,  31  R.  R.  299,  per 

the      ship :"        Emerigon      on      Ins.  Bayley,  J. ;   Dean  v.   Hornby,  3   El. 

(Meredith's  ed.  1850)   c.  xvii.  sec.  6,  &  B.  180,  2  C.  L,  R.  1519,  23  L.  J. 

p.  685;  Code  de  Commerce,  art.  385.  Q.  B.  129,  18  Jur.  623,  2  W.  R.  150, 

Mr.   Arnould  refers   to   decisions  in  97   R.   R.   439,   per   Lord   Campbell, 

this  country  (Peele  v.  Merchants'  Ins.  Mr.  Parsons  says.     "If  such  a  right 

Co.  3  Mason    [C.  C]    27,  Fed.  Cas.  exists,  it  is  manifest  that  they  can 

No.  10,905,  per  Story,  J.,  etc.),  and  repair   before   an    abandonment,    al- 

deduees  the  rule  in  substance  that  if  though  they  may  have  the  right  be- 

a  right  to  abandon  has  once  vested  fore  but  not  after  such  act.     If  the 

the  underwriters  cannot  defeat  it  by  insurer  repairs,  it  seems  that  he  must 

offering  to  take  upon  themselves  the  do  it  in  reasonable  time,  and  he  must 

whole   expense   of   repairs,   and   Mr.  tender  back  the  vessel  in  as  good  a 

Maclachlan  says  the  same,  and  also  condition  as  she  was  before  the  ac- 

states   in    substance    that    up    to   the  cident   and   supply   or   pay   for  any 

time  of  action  brought  the  right  to  defleiencies:"     2  Parsons  on  Marine 

abandon  is  not  vested  nor  indefeas-  Ins.  (ed.  1868)  142  et  seq.,  and  notes, 

ible   in   England,   and   that   the   loss  ^^  See  last  note. 

may  be  made  partial  by  a  restoration,  ^^  Carr  v.  Security  Ins.  Co.  109  N. 

and  assured  may  reasonably  be  ex-  Y.  504,  519,  17  N.  E.  369,  per  An- 

pected  to  take  possession  of  the  prop-  drews,  J.     See  §  2991  herein, 

erty    under    such    circumstances:      2  ^^  Young  v.  Union  Ins.  Co.  24  Fed. 

Arnould  on  Marine  Ins.  (Perkins' ed.  279;  Copelin  v.  Phcenix  Ins.  Co.  46 
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§  3049.  Same  subject:  deficiency  in  repairs. — It  may  be  stated, 
here  having  in  view  the  preceding  sections  and  what  we  have 
said  elsewhere,  that  the  owner  of  a  vessel  abandoned  as  a  total  loss 
and  taken  possession  of  for  repairs  is  not  bound  to  receive  her  from 
the  underwriters  if  there  is  any  material  deficiency  in  her  repairs, 
nor  unless  she  is  repaired  and  returned  Avithin  a  reasonable  time. 
If  they  hold  possession  longer  than  necessary-,  they  hold  as  owners 
and  not  as  insurers.^*  Again,  the  object  of  insurance  being  in- 
demnity, the  assurers,  who  have  taken  possession  for  the  purpose 
of  repairs,  must  tender  back  the  vessel  in  such  a  condition  as  to 
indemnify  assured.  If  the  vessel  is  temporarily  repaired,  assured 
is  justified  in  refusing  acceptance,  "Where  the  stranding  is  not 
accidental  and  repairs  a  particular  average,  but  a  voluntary  strand- 
ing, there  must  at  least  upon  tender  be  an  offer  to  pay  for  necessary 
repairs.  ^^ 

Same  subject:  request  for  test  as  to  effectiveness  of  repair's,  also 
suggest'mn  that  expenditure  statement  incorrect.  In  a  Federal  case 
the  insured  vessel  struck  an  obstruction,  put  into  shore  but  filled 
and  sunk,  settling  on  stumps.  She  was  severely  strained  and  fur- 
ther injured.  Upon  a  partial  sun-ej^  or  inspection  made  on  the 
part  of  the  owners  it  was  reported  that  as  she  lay  she  was  worthless 
and  not  worth  repairing,  and  notice  of  abandonment  was  given. 
Insurers  refused  acceptance  and  acting  under  the  policy  stipulation 
so  authorizing  raised  and  repaired  the  vessel  and  tendered  her  to 
assured  conditioned  upon  the  payment  of  a  sum  claimed  for  rep.airs, 
whereupon  assured  requested  a  test  as  to  the  eff^ectiveness  of  the 
repairs,  there  was  also  a  suggestion  that  no  proper  statement  of  said 
expenditures  had  been  made;  assured  persisted  in  its  action  of 
abandonment,  or  at  least  did  not  waive  such  rights.     Both  requests 

Mo.  211,  2  Aui.  Rep.  504;  Reynokls        i*  Copelin   v.   Phoenix   Ins.   Co.  46 

v.  Ocean  Ins.  Co.  22  Pick.  (39  Mass.)  Mo.   211,  2  Am.   Rep.  504,  9  Wall. 

191,  33  Am.  Dec.  727,  s.  c.  1  Met.  (42  (76  U.  S.)   461,  19  L.  ed.  739,  aff'g 

Mass.)  160;  Peele  v.  Suffolk  Ins.  Co.  AVoolw.  (U.  S.  C.  C.)  278,  Fed.  Cas. 

7  Pick.  (24  Mass.)  254,  19  Am.  Dec.  No.  3,210.     See  Norton  v.  Lexington 

286  (clause  read:     "That  the  acts  of  Marine  Life  &  Fire  Ins.  Co.  16  111. 

insured    in    recovering,    saving,    and  235. 

preserving  property  insured  in  case       ^^  Northwestern  Transportation  Co. 

of  disaster  shall  not  be  considered  as  v.  Continental  Ins.  Co.  24  Fed.  171; 

an  acceptance  of  an  abandonment)."  Copeland  v.  Phoenix  Ins.  Co.  Woohv. 

See  Northwestern  Transp.  Co.  v.  Con-  (U.    S.    C.    C.)    278,   Fed.    Ca-s.   No. 

tinental  Ins.   Co.  24  Fed.  171.     See  3,210,  aff'd  9  Wall.   (76  U.  S.)   461, 

last    part    of    §    3076b    herein.      See  19    L.   ed.    739;    Copelin   v.    Phoenix 

Alliance  Ins.   Co.  of  Phila.  v.  Pro-  Ins.    Co.   46   Mo.   211,   2  Am.   R^p. 

ducing  Cotton  Oil  Co.  108  Miss.  589,  504. 
67   So.   58,  45   Ins.   L.   -T.   379,   con- 
sidered under  §  2987a  herein. 
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were  refused.  It  was  determined  that  the  request  for  a  test  was  rea- 
sonable aiid  that  upon  the  failure  to  acquiesce  therein  insured  was 
not  required  to  accept  the  vessel  and  having  shown  a  liability  and 
having  a  right  to  abandon,  judgment  was  accordingly  rendered  for 
libelkmts  in  the  amount  of  their  policy,  etc."^ 

§  3050.  Shipowner's  obligation  to  repair  to  send  on  cargo. — It 
is  held  in  New  York  that  a  shipowner,  authorized  to  abandon  a 
vessel  as  in  case  of  loss  by  damage  to  over  fifty  per  cent,  cannot  be 
required  by  a  shipper  o^f  the  cargo  to  repair  for  the  purpose  of 
sending  on  the  cargo.  He  can  only  be  required  to  forward  it  if 
another  vessel  can  be  procured. ^^ 

§  3051.  Assurer's  agreement  with  wreckers  or  salvors  to  save 
vessel:  assured  on  ship  or  cargo.— If  assurers  authorize  salvors  to 
take  possession  of  a  wrecked  vessel  and  act  for  the  beneht  of  all 
concerned,  giving  them  a  lien  and  power  of  sale  to  reimburse  them, 
and  they  take  possession  of  part  of  the  cargo  saved,  which  is  in- 
sured against  ''absolute  total  loss  only"  and  the  grounds  of  the 
sale  do  not  appear,  it  is  incumbent  upon  assured,  in  order  to  re- 
cover to  show  that  he  could  not,  by  the  exercise  of  due  diligence, 
have  discharged  the  salvors"  lien  and  secured  a  part  of  the  cargo 
saved,  or  that  assurers  had  directed  an  unauthorized  sale."  If  the 
underwriters  refuse  to  accept  an  abandonment  of  a  vessel,  but  en- 
gage a  wrecking  company  to  raise  and  dehver  her  at  a  certain  port, 
5ie  reimbursement  to  be  contingent  on  success,  and  the  boat  is 
raised,  towed  into  port,  but  sinks  in  shallow  water,  and  is  libeled 
and  sold  to  pay  the  salvage,  the  insurers  refusing  to  pay,  and  it 
appears  that  the  original  disaster  to  the  vessel  would  have  neces- 
sitated repairs  in  excess  of  her  value,  there  is  an  actual  total  loss. 
In  such  case  the  agreement  between  insurers  and  the  wreckers 

15a  Kallmann  &  M'Murry  v.  JEtna  hereby  authorized  to  interpose  and 
Ins  Co  242  Fed.  20,  —  C.  C.  A.  — ,  have  said  vessel  repaired,  if  she  has 
rev'g  236  Fed.  430  (policy  stipu-  been  recovered,  or  to  recover  said 
lated  that :  "In  case  of  loss  resulting  vessel  and  cause  the  same  to  be 
from  any  peril  covered  under  this  repaired  for  account  of  assured,  to 
policy,  the  assured  shall  use  every  the  cost  of  which,  after  making  any 
effort  for  the  safeguard  and  recovery  and  all  reductions  referred  to  in 
of  said  vessel,  bv  emploving  such  clause  six  of  the  printed  part  of  this 
means  as  can  be  "^  obtained  for  that  policy,  said  company  shall  contribute 
purpose,  and  if  recovered,  shall  cause  in  proportion  as  the  sum  herein 
the  same  to  be  forthwith  repaired,  insured  bears  to  the  agreed  value 
and  in  case  of  neglect  or  refusal  on  stated  in  the  policy,  etc.). 
the  part  of  the  assured,  or  the  agents  ^^  American  Ins.  Co.  v.  Center,  4 
and  assigns  of  the  assured,  to  adopt  Wend.  (N.  Y.)  4o. 
prompt  and  efficient  means  for  the  i'' Monroe  v.  British  &  Foreign 
safeguard  and  recoverv  of  said  vessel,  Marine  Ins.  Co.  3  U.  S.  C.  C.  A. 
or  to  repair  said"  vessel  when  280,  52  Fed.  777,  5  U.  S.  App.  179. 
recovered,  then  the  said  insurers  are    See  next  section. 
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must  be  considered  as  being  between  tbose  parties  onl}',  and  outside 
the  insurance  contract  made  for  the  purpose  of  saving  insurers  an 
actual  total  loss,  the  vessel  not  being  tendered  to  the  owners,  and 
no  demand  upon  them  being  made  for  salvage  expenses.^* 

It  is  held  in  Massachusetts  where,  under  the  nonwaiver  and  non- 
acceptance  clause,  the  assurer  takes  possession  and  incurs  expense 
for  repairs,  they  having  refused  an  abandonment,  and  without 
assured's  consent  employ  a  person  to  get  her  off,  a  recovery  may 
be  had  from  assured  of  the  expense  and  saving  and  repairing,  it 
being  for  the  purpose  of  ascertaining  whether  it  amounted  to  fifty 
per  cent  and  the  cost  being  less  than  said  proportionate  amount. ^^ 
Notwithstanding  this  decision,  the  rule  stated  does  not  seem  to  be 
in  accord  with  the  principle  governing  in  analogous  cases  nor  with 
the  rule  stated  by  ^Iv.  Phillips,  who  says-  "The  assured  is  not 
liable  to  reimburse  to  the  underwriters  any  expense  thej  may  in- 
cur without  his  consent  in  repairing  the  vessel."  2°  In  another 
case  the  vessel  was  wrecked.  Defendant  assumed  exclusive  control 
of  wrecking  operations,  which  were  suspended  for  the  Mdnter 
against  the  owner's  protest.  Assured  notified  defendant  that  if 
the  vessel  was  not  got  off  at  once  she  would  be  abandoned,  and 
soon  afterward  gave  written  notice  of  an  abandonment.  Defend- 
ant paid  no  attention  to  the  notice,  and  the  following  summer 
delivered  the  vessel  in  ^  dr}'  dock  in  a  damaged  condition  and  with- 
out instructions.  Thereupon  assured,  while  insisting  on  his  claim 
as  for  a  constructive  total  loss,  offered  to  repair  her  for  defendant. 
She  was  then  tendered  to  assured,  who  refused  to  receive  her,  and 
she  was  libeled  and  sold  for  dock  charges.  It  was  found  as  a  fact 
that  defendant,  by  the  use  of  due  diligence,  could  have  got  her  off 
in  the  fall,  and  assurers  were  held  liable  under  the  abandonment 
without  regard  to  the  fact  whether  the  loss  exceeded  fifty  per  cent 
of  the  vessel's  value  or  not.^ 

§  3052.  Salvors:  sale  of  part  of  jettisoned  cargo  saved:  total 
loss:  diligence  to  avoid  sale. — Where  a  policy  on  cargo  contained 
the  sue  and  labor  clause  and  was  against  absolute  total  loss  only, 
and  part  of  the  cargo  was  jettisoned,  but  a  part  thereof  safely 
reached  shore  and  was  taken  possession  of  and  sold  by  salvors 
employed  by  the  underwriters  to  act  for  the  interests  of  all  con- 

18  Carr   v.    Seeuritv   Ins.    Co.    109  v.    Thames    &    Mersey    Ins.    Co.    59 

N.  Y.  504,  17  N.  E.  369.  Mich.  214,  26  N.  W.  336.    See  Young 

1^  Commonweahh  Ins.  Co.  v.  Chase,  v.  Union  Ins.  Co.  24  Fed.  279.     But 

20  Pick.  (37  Mass.)  142.  examine  Hundhausen  v.  United  States 

202  Phillips  on  Ins.   (3d  ed.)   301,  Fire  &  Marine  Ins.  Co.   (Tenn.)   17 

see.  1559.  S.  W.  152. 

1  Northwestern  Transportation  Co. 
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eerned  in  the  matter  of  the  wreck,  reserving  a  right  to  a  lien  on 
the  property  saved,  it  was  held  that  as  a  part  of  the  cargo  jettisoned 
safely  reached  shore,  an  absolute  total  loss  could  not  be  made  out, 
unless  the  insured  showed  that  the  underwriters  directed  an  unau- 
thorized sale,  or  that  with  due  diligence  he  could  have  discharged 
the  salvors"  claim  and  then  secured  the  renmants  of  the  consign- 
ment; that  his  claim  that  no  notice  was  sent  him  was  invalid, 
inasmuch  as  his  consignees  actually  sold  them  and  therefore  knew 
they  were  to  be  sold,  and  that  the  proposition  that  the  sale  was 
a  legal  or  physical  necessity  was  ineffectual,  because  the  record 
failed  to  show  that  there  was  not  sufficient  time  and  opj)ortunity 
to  discharge  the  lien  of  the  salvors  and  take  possession  of  the  goods 
before  the  time  for  necessary  sale  could  arrive.^ 

§  3053.  Underwriter's  objections  to  repairs. — The  assured  is  not 
bounden  by  the  underwriter's  objections  or  disapproval  as  to  the 
suitableness  of  the  repairs,  but  repairs  necessary  to  the  restoration 
of  the  destroyed  or  injured  part  or  parts  may  be  made  notwith- 
standing such  objections.^ 

§  3054.  "Not  to  be  liable  for  repairs  made"  at  specified  place. — 
A  provision  in  the  policy  ''not  to  be  liable  for  repairs  made''  at  a 
specified  place  does  not  preclude  making  her  seaW'Orthy  at  that 
place  and  making  full  repairs  at  the  nearest  port  where  they  can 
he  made  and  holding  the  assurers  liable  if 'the  cost  of  repairs  at 
the  place  where  they  can  be  made,  including  the  expense  of  tak- 
in<y  the  ship  there  from  the  place  of  exempted  liability  or  disaster, 
exceeds  fifty  per  cent,  or,  as  in  this  case,  three-quarters  the  vessel's 
value.* 

§  3055.  Liability  of  several  underwriters  for  repairs  separate 
and  not  as  partners. — The  liability  of  several  underwriters  for  re- 
pairs in  case  of  an  abandonment  accepted  by  them  is  separate  and 
not  a  joint  liability,  as  of  partners.  In  such  case  each  will  be  liable 
for  a  sum  bearing  the  same  ratio  to  the  expenditure  as  the  sum 
underwritten  by  him  bears  to  the  whole  sum  underwritten.^ 

2  Monroe  v.  British  &  Foreign  Ma-  ed.)  951,  952,  988  et  seq.,  distinguish- 

rine  Ins.  Co.  3  U.  S.  C.  C.  A.  280,  ing  Bondrett  v.  Hentigg,  Holt,  N.  P. 

292,  293,  52  Fed.  777,  5  U.  S.  App.  149,  17  R.  R.  625. 

179,  .per  Putnam,  C.  J.,  citing  Carr  ^  Walker  v.   Louisiana  Ins.   Co.  4 

V.  Security  Insurance  Co.  109  N.  Y.  Mart.  0.  S.   (La.)   276. 

504,  505,  17  N.  E.  369;  Cossman  v.  *  Lincoln  v.  Hope  Ins.  Co.  8  Gray 

West,  L.  R.   13   App.   Cas.   160,  57  (74  Mass.)  22. 

L.  J.  P.  C.  17,  58  L.  T.  122,  6  Asp.  ^  United  Ins.  Co.  v.  Scott,  1  Johns. 

M.   C.   233;    Thornely   v.   Hebson,   2  (N.  Y.)   106   (in  this  case  the  aban- 

Bam.  &  Adol.  513,  21  R.  R.  381;  2  donment   Avas    made    to   twenty-three 

Arnould   on  Marine  Ins.    (6th  Eng.  different  underwriters).     See  chapter 
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§  3056.  Character  of  repairs. — We  have  noted  below  several  ex- 
pressions of  the  courts  bearing  upon  this  question.^  While  some 
of  these  quotations  are  loose  expressions  of  the  judges  and  entitled 
to  no  especial  weight  as  authority,  yet  the  language  used  in  all 
shows  generally  the  drift  of  opinion  and  understanding  as  to  the 
practice  concerning  the  character  of  the  repairs,  and  that  is,  a 
restoration  of  the  ship  which  shall  be  an  indemnity,  so  far  as  the 


on  other  or  double  and  overinsurance, 
herein;  3  Kent's  Commentaries,  289; 
Higginson  v.  Dall,  13  Mass.  96. 

^  The  following  expressions  occur 
in  the  eases:  "Restoring  her  to  the 
character  of  a  ship :"  Gardner  v. 
Salvador,  1  Moody  &  R.  118,  42  R. 
R.  767,  per  Bayley,  J.  "State  of 
repair  necessary  for  pursuing  the 
vovage  insured:"  Benson  v.  Chap- 
man, 6  Man.  &  G.  810,  2  H.  L.  Cas. 
720,  5  C.  B.  330,  8  C.  B.  950,  13  .Jur. 
969,  81  R.  R.  346,  per  Tindal,  C.  J. 
"Repairs  fairly  executed  to  replace 
damage  occasioned  by  one  of  the 
underwritten  perils:"  Aitchison  v. 
Lohre,  4  App.  Cas.  762,  2  Q.  B.  D. 
:)01.  3  Q.  B.  D.  558,  49  L.  J.  Q.  B. 
123,  41  L.  T.  323,  28  W.  R.  1,  4 
Asp.  M.  C.  168,  14  Eng.  Rul.  Cas. 
449,  ])er  Lord  Blackburn.  "  'Neces- 
sary repairs'  mean  such  as  are  reason- 
ably fit  and  proper  for  the  ship  under 
the  circumstances,  and  not  merely 
such  as  are  absolutely  indispensable 
for  the  safety  of  the  ship  or  the  ac- 
complishment of  the  voyage:"  The 
Ship  Fortitude,  3  Sum.  (C.  C.)  228, 
per  Story,  J.,  referring  to  repairs 
for  which  the  master  may  lawfully 
bind  the  owners  of  the  ship.  "If  re- 
pairing the  injury  .  .  .  will 
place  her  in  tlie  same  situation  she 
was  in  before,  ...  all  that  they 
can  ask  is  that  the  boat  may  be  placed 
in  statu  quo."  Hvde  v.  Louisiana 
State  Ins.  Co.  2  Mart.  (N.  S.)  (La.) 
410,  14  Am.  Dec.  196,  per  Porter,  J. 
"Get  it  afloat  and  cause  it  to  be  re- 
paired and  used  again  as  a  ship:" 
Pho'nix  Ins.  Co.  v.  McGhee,  18  Can. 
S.  C.  70,  per  Strong,  J.  "Now  the 
assured  is  entitled  to  an  indemnity. 
If  an   insurance  should  be  obtained 
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upon  the  schooner  as  she  now  is,  and 
a  damage  should  happen  to  her,  all 
that  could  be  required  of  the  under- 
writer would  be  to  put  her  in  as  good 
a  state  and  condition  as  she  was  when 
the  policy  was  made.  It  could  not,  on 
any  principle  of  indemnity,  be  re- 
quired that  she  should  be  put  in  a 
better  shape  and  condition:''  Giles  v. 
Eagle  Ins.  Co.  2  Met.  (43  Mass.)  140, 
per  Putnam,  J.  "Whether  the  dam- 
age sustained  may  be  so  far  repaired 
as  to  keep  it  a  sliip,  though  perhaps 
not  so  good  a  ship  as  before :"  Ran- 
kin V.  Potter,  L.  R.  6  H.  L.  Cas.  117, 
42  L.  J.  C.  P.  169.  L.  R.  3  C.  P. 
562,  L.  R.  4  C.  P.  76,  L.  R.  5  C.  P. 
354,  518,  29  L.  T.  142,  22  W.  R.  1, 
2  Asp.  M.  C.  65,  1  Eng.  Rul.  Cas. 
70,  per  Blackburn,  J.  "Prima  facie 
a  case  of  loss  had  occurred.  It  then 
devolved  on  the  insurers  to  show  that 
in  fact  at  the  time  of  the  abandon- 
ment she  was  not  a  total  loss,  con- 
structive, so  as  to  justify  the  assured 
in  the  abandonment  to  the  company. 
This  is  attempted  by  the  insurer  by 
proof  showing  what  would  have  been 
the  cost  of  raising  and  restoring  the 
vessel  by  repairs  to  her  original  con- 
dition :"  Hundhausen  v.  United  States 
Fire  &  Marine  Ins.  Co.  (Tenn.)  17 
S.  W.  152,  per  Freeman,  J.  "The 
defendants  ai-e,  we  think,  bound  to 
defray  all  the  expenses  of  placing 
her  in  statu  quo:"  Fisk  v.  Common- 
wealth Ins.  Co.  18  La.  77;  Depeyster 
V.  Columbian  Ins.  Co.  2  Caines  (N. 
Y.)  85.  "If  repairs  cannot  be  made 
.  .  .  so  as  to  restore  the  ship  to 
its  former  state:"  American  Ins.  Co. 
V.  Center,  4  Wend.  (N.  Y.)  45,  per 
Walworth,  Ch. 
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contract  of  insurance  and  such  other  rules  as  are  applicable  in 
such  cases  permit  of  an  indenniity.     But  unnecessary  cost  in  mak- 
ing repairs,  unwarranted  by  the  original  character  of  the  vessel, 
are  not  at  insurer's  I'harge,  nor  may  they  insist  that  only  materials 
of  like  kind  and  value  shall  be  used  to  replace  old  and  worthless, 
or  nearly  worthless,  ones  injured  or  removed  for  repairs."^     It  is 
declared'that  it  is  not  necessary  that  the  repairs  should  be  such  as 
to  enable  the  ship  to  be  otherwise  than  to  be  so  seaworthy  as  to 
reach  her  port  of  destination,  having  been  restored  to  her  character 
as  a  ship  or  seagoing  or  navigable  vessel,  and  that  it  is  not  neces- 
sary that  she  be  repaired  to  the  extent  of  enabling  her  to  carry  the 
same  cargo.^     But  where  a  ship  was  insured  for  the  voyage  and 
was  obligated  by  a  peril  within  the  policy  to  seek  a  port  of  distress 
and  was  sold,  it  was  held  that  the  fact  that  she  was  fitted  to  carry 
another  cargo  constituted  a  different  service,  entitling  assured  to 
abandon,  since  she  was  not  capable  of  repairs,  ''so  as  to  prosecute 
her  voyage  wdth  her  cargo."  ^    Mr.  Phillips  says:     "Our  usage  and 
the  English  require  the  restoration  of  the  damaged  or  destroyed 
part  of  the  ship  or  article  belonging  to  it  with  materials,  work- 
manship, style,  and  finish  corresponding  to  its  original  character." 
But  he  also,  in  another  place,  declares  that  although  the  ship  ''can- 
not be  so  repaired  at  the  place  as  to  carry  on  the  same  cargo  to  its 
destination,  yet  if  it  is  in  a  reparable  condition,  and  can  be  there 
so  repaired  as  to  take  another  cargo  or  to  return  in  ballast  to  its 
home  port  by  expense  and  sacrifice  on  the  whole,  including  the 
home  passage,  not  exceeding  its  wdiole  value  by  the  English  rule 
or  half  its  value  by  the  American  rule,  the  loss  on  the  ship  is  not 
a  total  one."  ^°     Mr.  Parsons  says:     "It  is  quite  well  settled  that 
the  repairs  should  in  style,  character,  and  materials  conform  to 
the  original  construction  of  the  boat."  " 

§  3057.  Want  of  materials,  etc.,  at  place :  impossibility  of  repairs 
there. — The  impossibility  of  making  repairs  at  the  place  of  disaster 
may  be  considered.^^     So  the  want  of  materials  necessary  for  re- 

"^  Examine  Center  v.  American  Ins.  ^°  2  Phillips  on  Ins.   (3d  ed.)   187, 

Co.  4  Wend.  (N.  Y.)  45,  7  Cow.  (N.  305,  sees.  1428,  1572.     But  as  to  ttie 

Y.)  564.  last  statement  he  says:     "It  was  so 

8  Doyle  v.   Dallas,  1  Moody  &  R.  noted  in  England  under  a  policy  on 
48,  42' R.  R.  758,  per  Lord  Tenter-  time,"  citing     Doyle    v.     Dallas,     1 
den;  Reid  v.  Darby,  10  East,  143,  10  Moody  &  R.  48,  42  R.  R.  758. 

R    R.  246,  per  Lord  Elleuborough ;        ^^2  Parsons  on  Marine  Ins.    (ed. 

Thompson  v.  Colvin,  Lloyd  &  W.  140,    1868)   394. 

cited  in   2  Amould  on  Marine  Ins.        ^^  Lindsay  v.  Leathley,  3  Post.  & 

(Perkins'  ed.  1850)  1100,  1101,  1104,    P.  902,  11  L.  T.  194. 

*1095,  *1096,  *1099. 

9  Abbott  V.  Broome,  1  Caines   (N. 
Y.)  292,  2  Am.  Dec.  187. 
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pairs  of  a  vessel  damaged  by  a  peril  insured  against  and  the  fact 
that  she  cannot  be  sold  for  enough  to  pay  for  repairs  constitutes  a 
total  loss.^^  But  a  vessel  cannot  be  abandoned  merely  because  ma- 
terials to  make  full  repairs  cannot  be  procured  at  the  place  of 
disaster  where  she  happens  to  be,  if  she  is  not  injured  to  a  moiety 
of  her  value.  In  such  case  the  master  should  make  her  seaworthy 
by  partial  repairs  and  proceed  on  the  voyage  to  a  port  of  complete 
repairs,  and  the  underwriter  will  be  bound  to  furnish  a  complete 
indemnity  for  any  subsequent  expense  in'  completing  repairs,  and 
a  sale  at  said  port  of  necessity  does  not  justify  an  abandonment  in 
such  case.^*  So  it  is  held  that  if  there  are  no  reasonable  means  of 
repairing  a  ship  where  she  is  injured,  and  she  can  be  safely  navi- 
gated to  a  port  where  she  can  be  repaired  for  less  than  fifty  per 
cent  of  her  value,  the  master  is  bound  to  proceed  to  such  port.  In 
this  case  the  vessel  actually  proceeded  to  the  home  port,  and  re- 
pairs were  then  made  at  an  expense  of  less  than  fifty  per  cent.^^ 
But  in  another  case,  where  no  materials  nor  workmen  could  be 
had  at  the  port  of  necessity  and  no  repairs  could  be  made,  the 
court  did  not  consider  whether  repairs  could  have  been  made  at 
some  other  port,  but  held  an  abandonment  justifiable.^®  But  the 
master's  obligation  to  repair  cannot  be  released  by  the  mere  fact 
that  difficulties  arise  for  want  of  materials  or  workmen  or  funds." 
§  3058.  Failure  to  make  complete  repairs  at  intermediate  port. — 
The  master  must  necessarily  be  vested  with  a  certain  discretion, 
limited  by  the  requirement  of  good  faith  and  the  attendant  cir- 
cumstances, not  only  as  to  the  necessity  for  repairs  but  also  as  to 
the  amount  of  expense  involved  at  the  place  where  repairs  are  re- 
quired, and  may,  therefore,  in  the  exercise  of  good  judgment,  sound 
discretion,  and  good  faith,  he  deeming  it  expedient  for  the  interests 
of  all  concerned,  choose  to  make  only  temporary  repairs  at  an 
intermediate  port  and  delay  making  permanent  repairs  at  a  place 
of  greater  convenience  or  less  expense.     But  he  is  not  obligated  to 

^^  Stagg    V.     United    Ins.     Co.     3  ^^  Manning  v.  Newnham,  3  Doug. 

Johns.   Cas.    (N.   Y.)    34.  130,   2   Camp.   624n,   12  R.  R.   761. 

1*  American  Ins.   Co.  v.   Center,  4  See   Peele   v.   Merchants   Ins.   Co.   3 

Wend.    (N.  Y.)   45;   Orrok  v.   Com-  Mason    (U.   S.  C.  C.)    27,  Fed.  Cas. 

monwealth    Ins.    Co.    22    Pick.     (39  No.  10,905. 

Mass.)    456,  32  Am.  Dec.  271.     See  i' pumeaux    v.    Bradley,    1    Park 

Ruckman    v.    Merchants'    Louisville  Ins.  (8th  ed.)  365,  noted  in  Marsliail 

Ins.   Co.   5   Duer    (N.   Y.)    342,   per  on   Ins.    (ed.   1810)    *584;    Somes  v. 

Duer,  J.  Sugrue,  4  Car.  &  P.  274,  34  R.  R. 

^^  Hall  V.  Franklin  Ins.  Co.  9  Pick.  79/;    American    Ins.    Co.   v.    Ogden, 

(26  Mass.)  466.     See  Chirke  v.  Mas-  20  Wend.  (N.  Y.)  287,  s.  c.  15  AVend. 

sachusetts  Ins.  Co.  2  Pick.  (19  Mass.)  (N.  Y.)   532.     See  next  section. 
104,  13  Am.  Dec.  400. 
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postpone  pcnnaucnl  re[nurs  or  to  det'er  making  them  until  arrival 
at  another  port  merely  because  they  might  or  would  be  less  ex- 
l)ensive  at  the  latter  ])ort,  whether  it  be  the  port  of  destination  or 
elf^owhere,  and  he  may  make  his  repairs  at  a  foreign  port,  even 
though  they  be  more  expensive,  if,  in  his  best  judgment  and  bona 
lide  discretion,  he  deems  it  advisable  at  the  time  to  do  so.^^  Thus 
in  a  United  States  Supreme  Court  case  there  was  an  exception  of 
lial)ility  for  loss  conseciuent  upon  incompetency  of  the  master  or 
want  of  ordinary  care  and  skill  in  navigating  the  vessel,  rottenness, 
inherent  defects,  and  all  other  unseaworthiness.  The  vessel,  a  tug 
employed  on  Lake  Huron,  broke  her  shaft  and  a  leak  was  caused 
therel)y.  It  appeared  that  the  master  stopped  the  leakage  occurring 
around  the  broken  shaft  at  the  stern  of  the  vessel  so  far  as  to  make 
her  seaworthy  to  be  towed,  and  undertook  to  have  her  towed  to 
the  port  of  Cleveland,  which  was  her  destination  and  where  he 
(ould  have  her  rei)aired  by  her  owner."  The  court  instructed  the 
jury  in  substance  that  permitting  the  tug  to  be  towed  past  Huron 
and  Detroit  and  through  the  Detroit  river  into  Lake  Erie,  with 
the  design  to  take  her  to  Cleveland  for  repairs,"  would  not  of  itself 
deprive  "assured  of  the  right  to  recover,  where  the  vessel  sprang  a 
leak  in  Lake  Erie  and  was  abandoned  to  insurers.^^  Such  ex- 
penses of  partial  repairs  to  enable  the  vessel  to  proceed  are  in  the 
nature  of  salvage  for  the  benefit  of  allconcerned,  and  the  assurer's 
right  to  abandon  is  not  thereby  defeated.^"  Kepairs  made  abroad 
from  strict  necessity  to  enable  the  vessel  to  prosecute  her  voyage 
home,  and.  which  are  afterward  of  no  benefit  to  the  ship,  are  said 
to  come  under  general  average,  although  they  may  belong  to  par- 
is  United  States.— Vnion  Ins.  Co.  had  occurred  as  to  render  the  vessel 
V.  Smith,  124'  U.  S.  405,  31  L.  ed.  reasonably  safe  to  undergo  at  that 
497,  8  Sup.  Ct.  534.  time  of  the  year  the  navigation  pro- 

'  LouisMtia.— Walker  v.  Louisiana  posed  in  the  form  proposed,  it  should 
Ins.  Co.  4  Mart.  O.  S.  (La.)  276.  be  proper  for  the  jury  to  consider, 
Massachusetts. — Silloway  v.  Nep-  on  all  the  evidence,  whether  such  con- 
tune  Ins.  Co.  12  Grav  (78  Mass.)  73;  dition  of  the  vessel  Avas  the  cause  of 
Brooks  v.  Oriental  Ins.  Co.  7  Pick,  the  ultimate  loss,  and  if  so,  whether 
(24  Mass.)  259.  in  taking  her  past  a  port  where  she 

New  York. — Center  v.  American  might  have  been  repaired  the  master 
Ins.  Co.  7  Cow.  (N.  Y.)  564;  Saurez  was  guilty  of  incompetency,  or  of 
V.  Sun  Mutual  Ins.  Co.  2  Sand.  (N.  such  lack  of  ordinary  care  in  navigat- 
Y. )  482.  ing   as   brought  the  case  within   the 

19  The  court  also  said  that  ''if  the  exceptions  contained  in  the  policy:" 
master  of  the  tug,  in  the  exercise  of  Union  Ins.  Co.  v._  Smith,  124  U.  S. 
reasonable  prudence  and  discretion,  405,  31  L.  ed.  497,  8  Sup.  Ct.  534. 
took  that  course  after  he  had  so  far  ^o  Saiirez  v.  Sun  Mutual  Ins.  Co. 
controlled  the  coming  in  of  water  at  2  Sand.  (N.  Y.)  482. 
the  place  where  the  break  of  the  shaft 

5204 


REPAIRS— FIFTY  PER  CENT  RULE  §  3059 

tial  loss  under  certain  other  circumstances.^  Where  a  vessel,  havins; 
lost  her  boat  and  caboose  and  had  her  mainsail  damaged  in  a 
gale,  repaired  the  sail  at  sea  with  duck  taken  from  the  cargo  and 
bought  an  old  boat  and  caboose  at  a  port  of  necessity,  and  on 
reaching  home  sold  the  boat,  sail,  and  caboose  and  procured  new 
ones,  it  was  held  that  the  loss  was  particular  average.^  In  a  New 
York  case  the  rule  first  above  given  is  not  so  broadly  stated,  but  it 
is  qualifiedly  decided  that  the  failure  to  make  necessary  repairs 
at  an  intermediate  port  does  not,  as  a  matter  of  course,  discharge 
the  insurer.^  It  is  held  that  the  insurers  cannot,  if  they  desire  to 
defeat  the  right  to  abandon,  split  repairs  into  parts  and  make  the 
vessel  merely  seaworthy  at  the  port  of  necessity  and  make  perma- 
nent repairs  elsewhere,  but  they  must  restore  the  vessel  at  the  port 
of  necessity  to  her  former  condition  and  defray  all  the  expenses 
there  required  for  that  purpose.^ 

§  3059.  Repairs:  liability  of  insurers  where  funds  raised  therefor 
on  bottomry. — The  insurer  of  a  vessel  is  liable  for  the  whole 
amount  of  a  partial  loss,  though  part  of  the  money  to  pay  for 
repairs  is  raised  by  the  master  on  bottomry  and  the  vessel  is  sub- 
sequently wholly  lost  before  the  termination  of  the  risk,  and  the 
lender  has  recovered  his  money  on  an  insurance  effected  by  him 
upon  his  interest.^  And  if  the  vessel  is  bottomried  for  the  expense 
of  repairs  and  salvage  for  which  the  underwriters  are  liable,  the 
underwriters  have  nothing  to  do  with  the  bottomry  bond,  but  are 
only  bound  to  pay  the  partial  loss,  including  their  share  of  the 
extra  expense  of  obtaining  the  money  in  that  mode,  and  their  re- 
fusal or  neglect  to  discharge  said  bond  will  not  convert  a  partial 
into  a  total  loss.^     So  in  New  York  a  vessel,  being  insured  from 

^  Plummer  v.  Wildman,  3  Maule  &  her  in  ballast,  and  that  such  a  course 
S.  482,  16  R.  R.  334,  per  Bayley,  J. ;  was  the  best,  the  defendant  was  held 
Brooks  v.  Oriental  Ins.  Co.  7  Pick,  liable  for  a  loss  occurring'  on  that 
(24  Mass.)  259.  See  Giles  v.  Eagle  voyage,  although  the  brig  might  have 
Ins.  Co.  2  Met.  (19  Mass.)  140.  been  repaired  at  Woosting  after  wait- 

^  Brooks  V.  Oriental  Ins.  Co.  7  ing  repairs  on  other  vessels:  Hatha- 
Piek.   (24  Mass.)   259.  way  v.  Sun  Mutual  Ins.  Co.  8  Bosw. 

3  Hathaway  v.  Sun  Mutual  Ins.  Co.  (N.  Y.)  33. 
8  Bosw.  (N.  Y. )  33.  The  facts,  how-  ^Center  v.  American  Ins.  Co.  7 
ever,  support  the  rule;  they  were  as  Cow.  (N.  Y.)  564,  4  Wend.  (N.  Y.) 
follows :  The  brig,  at  the  time  she  46.  See  criticism  on  this  case  in  2 
sailed  from  Woosung  on  her  return  Phillips  on  Ins.  (3d  ed.)  187,  sec. 
to  Hong  Kong,  being  in  a  condition    1426. 

to  make  it  safe  for  her  to  undertake  ^  Read  v.  Mutual  Safety  Ins.  Co. 
that  voyage  in  ballast,  and  the  master,  3  Sand.  (N.  Y.)  54. 
rafter  a  careful  examination  of  the  ^  Bradlie  v.  Maiyland  Ins.  Co.  12 
brig  made  in  good  faith,  having  Pet.  (37  U.  S.)  378,  405,  9  L,  ed. 
judged  it  safe  to  so  proceed  with  1123,  per  Story,  J.  See  Wilson  v. 
Jovce  Ins.  Vol.  V.— 3.30.         5265 
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New  York  to  Bonleaiix,  was  consigned  with  a  part  of  the  cargo 
belonging  to  the  owner  to  a  person  in  Bordeaux,  on  whom  bills 
were  drawn  to  the  full  amount  of  the  goods  and  freight.  The 
master  ajiplicd  to  the  consignee  there  to  make  necessary  repairs 
for  the  return  voyage,  and  the  consignee  made  an  advance  of 
money,  taking  a  bottomry  bond  for  the  amount,  and  it  was  held 
that  the  insurers,  under  the  circumstances  of  the  case,  were  nor. 
bound  to  pay  the  bottomry  bond  but  only  for  the  repairs.''^  The 
above  rule  would  probaljly  be  subject  to  an  exception  in  case  the 
insurers  should  take  upon  themselves  the  repairs  and  the  sh]p 
arrives  subject  to  the  bottomry  lien  therefor  and  is  sold,  the  insur- 
ers refusing  to  satisfy  the  obligation  under  the  bond.^  In  case 
of  repairs  made  on  bottomry  loan,  there  must  be  an  abandonment 
in  order  to  recover  a  total  loss.^  If  repairs  are  made  on  bottomry 
which,  with  interest,  exceeds  half  the  vessel's  repaired  value,  and 
the  a,<sured  might  at  his  option  have  discharged  the  lien  before 
the  ship  is  sold  under  bond,  this  differs  from  a  case  where,  at  the 
time  of  abandonment,  Hie  ship  has  been  beneficially  restored  to 
the  owner  free  of  liens,  or  that  of  a  case  where  the  assured  has  no 
notice  and  opportunity  to  discharge  the  bond  and  the  ship  is  un- 
avoidably sold  to  satisfy  the  lien.  In  the  first  case  the  assured's 
failure  to  exercise  his  privilege  precludes  an  abandonment,  and 
the  same  would  be  true  as  to  the  second  instance,  while  in  the  last 
case  there  would  be  a  total  loss.^°  If  ship,  freight,  and  cargo  are 
hypothecated  at  a  port  of  necessity  or  distress  to  enable  repairs  to 
be  made,  and  the  vessel  arrives  earning  full  freight,  and  the  lien 
under  the  bottomry  bond  exceeds  the  value  of  ship  and  freight,  to 
satisfy  which  lien  a  sale  is  made  and  the  proceeds  paid  the  obligee, 
there  is  not  such  a  total  loss  of  freight  as  will  enable  the  assured 
to  recover,  the  freight,  being  actually  earned  and  received  by  the 
obligee  under  assured's  authority,  is  received   by   the   assured.^^ 

Forster,  6  Taunt.  25,  1  Marsh.  425,  ^Ba    Costa    v.    Newliam,    2   Term 

16  R.  R.  560-;  Rosetto  v.  Gumey,  11  Rep.  407,  2  Burr.  407. 

Com.  B.  176,  20  L.  J.  C.  P.  257,  15  ^  Flemming  v.  Smith,  1  H.  L.  Cas. 

Jur.  1177,  17  L.  T.   (0.  S.)  242,  87  513,  73  R.  R.  139,  1  Eng.  Rul.  Cas. 

R.  R.  629,  per  Creswell,  J.  37. 

'  Reade  v.   Commercial  Ins.  Co.  3  ^°  Depau  v.  Oceau  Ins.  Co.  5  Cow. 

Johns.  (N.  Y.)  352,  3  Am.  Dec.  495 ;  (N.    Y.)    63,   15    Am.    Dec.    431;    2 

Holdsworth  v.   Wise,  7  Barn.  &   C.  Phillips  on  Ins.    (3d  ed.)    292.     sec. 

794,  1  M.  &  Ry.  673,  6  L.  J.  (0.  S.)  1554.      See    Holdsmith    v.    Wise,    7 

K.  B.  134,  31 'R.  R.  299;  Rosetto  v.  Barn.  &  C.  794,  1  M.  &  Ry.  673,  6 

Gurney,   11   Com.   B.   176,  20   L.   J.  L.   J.    (0.   S.)    K.  B.  134,  31  R.  R. 

C.   P.   257,  15   Jur.   1177,   17   L.   T.  299. 

(0.   S.)    242,  87  R.  R.   629.  ^^  Benson  v.  Chapman,  2  H.  L.  Cas. 

696,  720,  5  Com.  B.  330,  8  C.  B.  950, 
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§  3060.  Liens  for  repairs,  etc.:  bottomry. — Maritime  liens  for  re- 
pairs and  sui)plie8  are  superseded  in  rank  by  bottomry  bonds. ^^ 

§  306L  Where  loss  exceeds  fifty  per  cent. — Jt  is  well  settled  in 
this  country  that  if  a  vessel  is  so  injured  by  a  peril  insured  against 
that  the  cost  of  repairs  will  exceed  one-half  the  value  of  the  vessel 
as  repaired,  the  assured  may  abandon  as  for  a  constructive  total 
loss.^^  If,  in  all  probability,  the  expenditures  that  must  be  in- 
curred to  deliver  an  insured  vessel  from  peril  will  be  more  than 

13  Jur.  969,  81  R.  R.  346,  rev'g  6  Kentucky.— Cincmnati  Ins.  Co.  v. 

Man.  &  G.  792.  Bakewell,  43  Kv.   (4  B.  Mon.)   541; 

12  The  Thomas  Fletcher,  24  Fed.  Philhps  v.  St.  Louis  Perpetual  Ins. 
375.  The  question  of  liens  is  moi'e  Co.  11  La.  Ann.  459;  Hyde  v.  Lou- 
properly  outside  the  subject  of  in-  isiana  State  Ins.  Co.  2  Mart.  N.  S. 
suranee.     But  the  reader  is  referred  (La.)  410,  14  Am.  Dec.  196. 

to  2  Jones  on  Liens  (ed.  1888)  sees.  Maryland. — St.   Paul   Fire  &  Ma- 

1676-1812,  where  the  subject  of  mar-  rine  Ins.   Co.   v.  Beacham,  128  Md. 

itime  liens  is  exhaustively  considered,  414,  97  Atl.  708. 

together  with  the  statutes  of  the  sev-  Massachusetts. — Allen  v.  Commei'- 

eral   states   relating  thereto.     As   to  cial  Ins.  Co.  67  Mass.  (1  Gray)  154, 

priority  of  liens  arising  under  state  157,  per  Thomas,  J. ;  Hall  v.  Ocean 

statutes  and  as  to  statutory  liens  gen-  Ins.   Co.   21   Pick.    (38   Mass.)    472; 

erallv,   see   also   The   Menominie,   36  Deblois  v.   Ocean  Ins.   Co.   16  Pick. 

Fed.' 197;  Clyde  v.  Steam  Transpor-  (33   Mass.)    303,   341,   28   Am.   Dee. 

tation  Co.  36  Fed.  501,  1  L.R.A.  794;  245;   Bryant  v.   Commonwealth   Ins. 

The  Amos  D.  Carver,  35  Fed.  665;  Co.  13  Pick.   (30  Mass.)   543;  Peele 

The  Sylvan  Stream,  35  Fed.  314;  The  v.  Suffolk  Ins.  Co.  7  Pick.  (24  :\Iass.) 

Director,  34  Fed.  57;   The  Marcelia.  254,  19   Am.   Dec.  286;    Coolidge  v. 

Ann,   34   Fed.   142;    The   Scotia,   35  txloucester  Marine  Ins.  Co.  15  Mass. 

Fed.  907;   The  Chelmsford,  34  Fed.  341,  343,  per  Putnam,  J.;  Wood  v 

399;  Warren  v.  Kellev,  80  Me.  512,  Lincoln    &    Kennebeck    Ins.    Co.    6 

15  Atl.  49.  Mass.  470,  482,  4  Am.  Dec.  163,  per 

On    what    contracts    will    support  Parsons,  C.J. 

maritime  liens  generally,  see  extensive  Missouri. — Citizens'     Ins.     Co.     v. 

note  in  70  L.R.A.  354. '  Glasgow,  9  Mo.  411. 

13  United  States. — Bradlie  v.  Marj'-  New  York. — American  Ins.  Co.  v. 
land  Ins.  Co.  12  Pet.  (37  U.  S.)  378,  Ogden,  20  Wend.  (N.  Y.)  287,  per 
96  L.  ed.  1123;  Patapseo  Ins.  Co.  v.  Walworth,  C.J.;  Dickey  v.  American 
Southgate,  5  Pet.  (30  U.  S.)  604,  8  Ins.  Co.  3  Wend.  658,  20  Am.  Dee 
L.  ed.  243;  Marcardier  v.  Chesapeake  703;  Gardiner  v.  Smith,  1  Johns.  Cas. 
I'^'-Pa-J  S^'"'''^'  ^^''^V-  ^'L^?'  '?  <N-  S-)  141;  Saurez  v.  Sun  Mutual 
T  •  ''n^  /o^i^'Tc^V-  ^  T  '^T  ^^^-  Co-  4  N.  Y.  Super.  Ct.  482. 
Ins.  Co.  49Fed.8.6;Hartv.Dela-  Pennsylvania.-RiLhie  v.  United 
ware  Ins.  Co.  2  Wash.  (U.  S.  C.  C.)  q.  ^^  /  r>  k  o  p  -r,  /V.  x 
346,  Fed.  Cas.  No.  6,150;  Robinson  ?^f'Vf '  ^^-  t^^''^'  ^-,  ^-  F^') 
V.  Commonwealth  Ins.  Co.  3  Sum.  J^^'  ^/^^J^  Z:  ^^^^"^"^  I"^'  ^o.  3 
(U.   S.   C.   C.)    220,   Fed.   Cas.   No.  ^^^S-  «  R-   (Pa.)   25. 

11,949;  Humphreys  V.  Union  Ins.  Co.        ^"'^^^    Carolina.— Budd   v.    Union 
3  Mas.  (U.  S.  C.'C.)  429,  Fed.  Cas.    !"«•  Co.  4  McCord  (S.  C.)  1;  Hedley 
No.   6,871;   Peele  v.   Merchants   Ins.    v.   Nashville  Insurance  &  Trust  Co. 
Co.  3  Mas.   (U.  S.  C.  C.)  27,  Fed.   6  Rich.  (S.  C.)  130. 
Cas.  No.  10,905. 
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lialf  lior  value,  and  if  her  peril  is  such  that  a  considerate  owner,  if 
uninsured,  would  not  attempt  to  save  her  because  of  such  great 
expense,  une  abandonment  as  for  a  total  loss  is  valid,  under  a  policy 
of  insurance  providing  that  there  shall  be  no  abandonment,  as  for 
a  total  loss,  unless  the  injury  sustained  is  equal  to  fifty  per  cent  of 
the  agreed  value  of  the  policy.  In  such  case  the  fact  that  the  vessel 
does  not  ultimately  prove  an  absolute  or  total  loss  does  not  defeat 
the  claim  for  the  insurance.^*  And  no  obligation  rests  upon  assured 
to  repair  a  vessel  where  the  expense  of  repairs  to  restore  her  to  her 
condition  before  the  disaster  will  exceed  three-fourths  her  value,  but 
he  may  abandon  as  for  a  total  loss.^^  So  a  ship  becomes  a  wreck 
when,  in  consequence  of  injuries  received,  she  is  rendered  absolutely 
unnavigable  or  unable  to  pursue  her  voyage  without  repairs  ex- 
ceeding half  her  value.  Such  loss  is  so  far  total  that  the  assured 
may  abandon.^®  This  rule  giving  the  right  to  abandon  for  a  total 
loss  applies  also  to  goods  w^here  the  loss  exceeds  half  their  value. ^^ 
But  it  is  held  in  a  Federal  case  that  a  partial  loss  of  an  entire  cargo 
by  sea  damage,  if  amounting  to  more  than  fifty  per  cent,  may, 
under  certain  circumstances,  be  converted  into  a  technical  total 
loss,  but  not  if  a  distinct  part  of  the  cargo  be  destroyed  and  the 
voyage  be  not  thereby  broken  up  or  rendered  unworthy  of  being 
prosecuted. ^^  The  rule  under  consideration  also  extends  to  freight.^^ 
If  a  proportionate  part  of  the  cargo,  on  which  over  fifty  per  cent 
of  the  stipulated  freight  is  to  accrue,  can  be  forwarded  to  its  desti- 
nation by  the  same  ship,  being  repaired  in  reasonable  time,  there 
is  not  such  a  loss  as  will  justify  an  abandonment.^"  If,  how^ever, 
assurer  covenants  to  repair  though  the  loss  exceed  one-half  the 
value  of  the  vessel,  and  does  so  repair,  the  assured  cannot  aban- 
don,^   So,  also,  if  the  underwriters  will  agree  at  all  events  to  pay 

^*  Louisville  Underwriters  v.  Pence,  ^^  American  Ins.   Co.  v.  Center,  4 

m  Kv.  96,  40  Am.  St.  Rep.  176,  19  Wend.   (N.  Y.)  46,  aff'g  7  Cow.  (N. 

.S.  W.  10.  Y.)   564;  Callender  v.  Insurance  Co. 

15  Dickey  v.  American  Ins.  Co.  3  of  North  America,  5  Binn.  (Pa.)  525. 
Wend.  (N.  Y.)  658,  20  Am.  Dec.  See  Boardman  v.  Boston  Marine  Ins. 
763.  Co.  146  Mass.  442,   16  N.   E.  26,  2 

16  Wood  v.  Lincoln  &  Kennebeck  Phillips  on  Marine  Ins.  (3d  ed.)  270, 
Ins.  Co.  6  Mass.  479,  4  Am.  Dec.  163.  271,   sec.   1535.     Mr.   Parsons,  how- 

1'  Ludlow  V.  Columbian  Ins.  Co.  1    ever,  thinks  the  rule  does  not  apply 
Johns.    (N.   Y.)    335;    Boardman   v.    to  freight :  2  Parsons  on  Marine  Ins. 
Boston   Marine   Ins.    Co.   146   Mass.    (ed.  1868)  127. 
442,  16  N.  E.  26.  ^°  M'Gaw    v.    Ocean    Ins.    Co.    23 

"Seton   V.    Delaware   Ins.    Co.   2   Pick.   (40  Mass.)  405. 
Wash.  (U.  S.  C.  C.)  175,  Fed.  Cas.       ^  Ritchie  v.  United  States  Ins.  Co. 
No.  12,675.  5  Serg.  &  R.   (Pa.)  501. 
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for  repairs  though  they  would  exceed  what  they  were  Uable  for 
if  only  a  partial  loss  had  taken  plaee.^ 

This  fifty  per  cent  rule  does  not  exist  in  England.  There  the 
general  rule  is,  that  if  the  cost  of  repairs  is  greater  than  the  ship's 
repaired  vakie  there  may  be  an  abandonment.^ 

§  3062.  Where  loss  is  less  than  fifty  per  cent. — The  assured  can- 
not abandon  and  recover  as  for  a  constructive  total  loss  where  the 
injuiy  or  damage  can  be  repaired  for  less  than  fifty  per  cent,  or 
the  loss  is  less  than  said  proportionate  sum.*  So  where  a  vessel 
is  injured  and  sunk  by  collision  in  such  a  place  or  under  such 
circumstances  that  for  a  small  sum  compared  with  the  vessel's 
value  she  can  be  raised  and  repaired  so  as  to  be  able  to  prosecute 
her  voyage  as  a  sea-going  vessel,^  reference  being  had  to  the  char- 
acter of  the  repairs  necessitated,^  there  is  not  a  total  loss;  and  on 
the  same  principle,  under  the  English  rule,  if  a  vessel  is  partially 
submerged  and  it  is  not  impossible  to  raise  her  and  she  can  be 
repaired  at  a  sum  less  than  her  worth  when  repaired,  it  is  not  an 
absolute  total  loss,  but  only  a  partial  loss.''^ 

§  3063.  Whether  loss  must  merely  equal  or  must  exceed  fifty 
per  cent. — The  authorities  are  not  unanimous  upon  the  question 
whether  it  is  sufficient  if  the  loss  merely  equals  half  the  value  of 
the  property  or  whether  it  must  exceed  fifty  per  cent.  Thus  it  is 
held  that  if  a  stranded  vessel  is  destroyed  by  burning  she  is  a  total 
loss  when  she  cannot  be  got  off  at  an  expense  of  less  than  half  her 
value.*  So  again  if  a  sunken  vessel  is  not  worth  half  what  she 
would  have  been  if  afloat  and  free  of  the  damage  the  assured  may 
abandon.^  And  in  another  case  it  is  declared  that  half  the  sum 
which  the  vessel  will  be  worth  after  being  repaired  is  the  test  of 
the  half  value  which  justifies  an  abandonment;  that  is,  her  repaired 
worth  must  be  double  the  expense  of  repairs.^"  It  is  also  held  that 
if  a  vessel  is  obligated  to  return  to  port  by  reason  of  a  peril  insured 

2  But  see  §§  3045,  3049  herein.  ^  See  §  3056  herein. 

3  Phillips  V.  Nairne,  4  Com.  B.  343,  ''  Kemp  v.  Halliday,  6  Best  &  S. 
16  L.  J.  Com.  P.  (N.  S.)  194,  11  723,  34  L.  J.  Q.  B.  233,  35  L.  J. 
Jur.  455,  72  R.R.  610;  St.  Paul  Fire  Q.  B.  156,  L.  R.  1  Q.  B.  520,  12 
&  Marine  Ins.  Co.  v.  Beacham,  128  Jur.  (N.  S.)  582,  14  L.  T.  762,  14 
Md.  414,  97  Atl.  708.  W.  R.  697. 

*  Goold  v.  Shaw,  1  Johns.  Cas.  (N.        *  Patrick   v.    Commercial   Ins.    Co. 
Y.)     293;     Hundhausen     v.     United   11  Johns.  (N.  Y.)  9. 
States     Fire     &     Marine     Ins.     Co.        ^  Lockwood   v.    Sangamo   Ins.    Co. 
(Tenn.)    17    S.    W.    152.      And    see  46  Mo.  71. 
cases  under   preceding  section.  ^^  Peele  v,   Mercliants'   Ins.    Co.   3 

5  Clarke  v.   The  Steamer  Fashion,    Mas.    (U.    S.    C.   C.)    27,   Fed.    Cas. 
2  Wall.  Jr.   (U.  S.  C.  C.)  339,  Fed.    No.    10,905.      See   Young   v.    Union 
Cas.  No.  2,851.     See  King  v.  Hart-   Ins.  Co.  24  Fed.  279. 
ford  Ins.  Co.  1  Conn.  422. 
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against,  and  cannot  there  l)e  fully  repaired  for  one-lialf  lier  value, 
it  is  such  a  total  loss  that  assured  may  aljandon."  So  it  is  decided 
that  to  justify  an  abandonment  in  case  of  stranding  the  goods  must 
be'  deteriorated  to  half  their  \aluc.^^  Again,  it  is  decided  that  a 
prima  facie  case  is  made  out  from  the  dei)()sition  of  the  master 
showing  that  the  vessel  was  forced  by  a  peril  insured  against  to 
seek  the  port  of  necessity,  and  that  at  that  place  repairs  could  not 
be  made  at  less  than  half  tlie  vessel's  value,  and  that  the  cargo 
could  not  be  transshipped  because  of  inability  to  procure  another 
vessel. ^^  So  it  is  held  in  other  cases  that  if  a  vessel  cannot  be  re- 
jjaired  for  half  her  value  the  insured  is  entitled  to  make  an  aban- 
donment,^* and  that  if  the  vessel's  value  is  deteriorated  one-half 
the  value  there  may  be  a  recovery  as  for  a  total  loss.^*  And  Story, 
J,,  says  that  if  the  ship  after  repairs  "is  not  or  would  not  be  worth  at 
the  place  of  repairs  double  the  cost  of  repairs,  it  is  to  be  treated  as  an 
actual  total  loss,"  ^^  Opposed,  however,  to  the  above  rulings  and 
statements,  it  is  held  that  the  loss  nuist  exceed  half  the  value  to 
justify  an  abandonment.^'^  So  an  excess  of  half  the  ship's  value  is 
stated  as  the  rule  in  another  case.^^  We  incline  to  the  rule  of  an 
excess  of  half  the  value. 


^^  Center  v.  American  Ins.  Co.  7 
Cow.  (N.  Y.)  oti4,  4  Wend.  (N.  Y.j 
46. 

^2  Ludlow  V.  Columbian  Ins.  Co.  1 
Johns.   (N.  Y.)  335. 

"  Catlett  V.  Paeiiic  Ins.  Co.  1  Paine 
(U.  S.  C.  C.)  594,  Fed.  Cas.  No. 
2,917. 

^*  Abbott  V.  Broome,  1  Caines  (N. 
Y.)  292,  2  Am.  Dec.  187;  Hyde  v. 
Louisiana  State  Ins.  Co.  2  Mart.  N. 
S.  (La.)  410,  14  Am.  Dee.  196;  Deb- 
lois  v.  Ocean  Ins.  Co.  16  Pick.  (33 
Mass.)  303,  28  Am.  Dec.  245;  Smith 
V.  Bell,  2  Caines  Cas.   (N.  Y.)   153. 

^^  Peters  v.  Phcenix  Ins.  Co.  3 
Serg.  &  R.  (Pa.)  25.  Examine  Kins- 
man v.  China  Mutual  Ins.  Co.  49 
Fed.  876. 

16  Bradlie  v.  Marvland  Ins.  Co.  12 
Pet.  (37  U.  S.)  398,  9  L.  ed.  1123, 
per  Story,  J.  See  Pezant  v.  National 
Ins.  Co.  15  Wend.  (N.  Y.)  453. 

I'Budd  v.  Union  Ins.  Co.  4  Mc- 
Cord  (S.  C.)  L 

1^  Here  the  v&ssel  was  valued  at 
sixteen  thousand  dollars  and  the 
amount  estimated  for  which  the  in- 

F,9' 


surers  were  liable  was  eight  thousand 
dollars,  and  it  was  held  that  insured 
could  only  recover  for  a  partial  loss : 
Fiedler  v.  New  York  Ins.  Co.  6  Duer 
(N.  Y.)  282.  Mr.  Parsons,  relying 
upon  the  last  case,  is  of  opinion  as 
follows:  "We  aay  more  than  half 
for  it  is  not  suflicient,  that  the  cost 
of  repairing  the  vessel  would  be  equal 
to  tifty  per  cent,  but  it  must  exceed 
that  amount  in  order  that  the  assured 
may  be  entitled  to  recover:"  2  Par- 
sons on  Marine  Ins.  (ed.  1868)  126, 
127.  But  see  3  Kent's  Commentaries, 
*331.  Mr.  Phillii)s,  referring  to  a 
certain  decision  (Marine  Ins.  Co. 
of  Alexandria  v.  Tucker,  3  Cranch 
[7  U.  S.]  357,  2  L.  ed.  466)  says: 
"The  proper  question  in  this  case 
seems  to  have  been  whether  the  ship 
could  haye  been  refitted  and  restored 
to  the  owner  in  good  condition  for 
navigation  for  less  than  one-half  its 
value."'  But  with  the  exception  of 
some  occasional  expressions  of  this 
character  in  different  parts  of  his 
work,  he  treats  the  question  through- 
out as  if  it  depended  upon  whether 
'0 
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§  3064.  Stipulations  affecting  fifty  per  cent  rule. — If  the  policy 
provides  that  the  amount  expended  for  repairs  shall  exceed  one- 
half  the  valuation,  or  half  the  value  of  the  vessel,  or  half  the 
amount  of  the  insurance,  or  some  like  clause,  such  stipulation  must  ■ 
control,  whether  it  be  vessel  or  cargo,  according  to  which  subject- 
niiftter  the  stipulation  applies.^^  Where  the  policy  stipulated  that 
no  right  to  abandon  should  exist  ''unless  the  amount  which  the  in- 
surer w^ould  be  liable  to  pay  under  an  adjustment  of  partial  loss 
shall  exceed  half  the  amount  insured,"  but  there  was  a  written 
clause  stipulating  that  the  vessel  was  "insured  against  total  loss 
only,"  it  was  held  that  the  test  was  whether  a  prudent  uninsured 
owner  would  have  attempted  to  save  the  ship.  In  this  case  the  ship 
was  valued  and  the  abandonment  made  was  refused,  but  insurers 
got  vessel  off  and  repaired  her  at  about  one-third  her  policy  valu- 
ation. It  was  held  that  the  law  of  Canada  and  not  of  the  United 
States  governed  upon  the  point  of  total  loss.^"     Sometimes  the 


cost  of  repairs  exceeded  fifty  per 
cent:  2  Phillips  on  Ins.  (3d  ed.)  268, 
270,  sees.  1531,  1535  et  seq. 

^^  See  Boardman  v.  Boston  Marine 
Ins.  Co.  46  Mass.  412,  16  N.  E.  Rep. 
26.  The  policy  in  this  case  stipu- 
lated "that  insured  shall  not  have 
right  to  claim  for  total  loss  on  ac- 
count of  estimated  amount  of  repairs 
exceeding  valuation  of  vessel  not  to 
abandon,  unless  amount  which  insurer 
would  be  liable  to  pay  after  usual 
deductions  shall  exceed  half  the  value 
of  said  vessel ;  the  highest  value  under 
which  vessel  is  insured  in  any  policy 
shall  be  basis  for  ascertaining  tech- 
nical total  loss  of  freight." 

20  Meagher  v.  ^tna  Ins.  Co.  20 
U.  C.  Q.  B.  607,  as  to  stipulation 
that  "insured  shall  not  have  the  right 
to  abandon  for  the  amount  of  damage 
merely,  unless  the  amount  which  in- 
surer would  be  liable  to  pay  under 
an  adjustment  as  of  a  partial  loss 
shall  exceed  half  the  amount  in- 
sured." See  Bullard  v.  Roger  Wil- 
liams Ins.  Co.  1  Curt.  (U.  S.  C.  C.) 
148,  Fed.  Cas.  No.  2,122;  Winn  v. 
Columbian  Ins.  Co.  12  Pick.  (29 
Mass.)  270;  Young  v.  Union  Ins.  Co. 
24  Fed.  279;  Orrok  v.  Commonwealth 
Ins.   Co.   21   Pick.    (38  Mass.)    467, 
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32  Am.  Dee.  271;  Sewall  v.  United 
States  Ins.  Co.  11  Pick.  (28  Mass.) 
90;  Hall  v.  Union  Ins.  Co.  21  Pick. 
(38  Mass.)  472;  Northwestern 
Transp.  Co.  v.  Continental  Ins.  Co.  24 
Fed.  171.  As  to  stipulation  that  net 
cost  of  repairs  shall  exceed  half  the 
value  of  the  vessel,  see  MuiTay  v. 
Great  Western  Ins.  Co.  72  Hun  (N. 
Y.)  282,  25  N.  Y.  Supp.  414,  55 
N.  Y.  St.  Rep.  748.  As  to  stipula- 
tion that  there  should  be  "no  aban- 
donment as  for  a  total  loss  on  account 
of  said  vessel  grounding  or  being 
otherwise  detained,  or  in  consequence 
of  any  loss  or  damage,  unless  the 
injury  sustained  be  equivalent  to  fifty 
per  centum  of  the  agreed  value  in 
this  policy,"  see  Orient  Mut.  Ins.  Co. 
V.  Adams,  123  U.  S.  67,  31  L.  ed.  63, 
8  Sup.  Ct.  68.  "It  is  also  agreed 
that  the  insured  shall  not  have  the 
right  to  abandon  for  amount  of  dam- 
age merely,  unless  the  amount  which 
insurers  would  be  liable  to  pay  under 
an  adjustment  as  of  a  partial  loss 
for  labor  and  materials  (exclusive  of 
salvage  or  general  average  expenses 
and  cost  of  funds)  shall  exceed  half 
the  amount  insured:"  A  San  Fran- 
cisco form,  Hull. 

On  whether  a  policy  of  marine 
insurance  against  total  loss  only  or 
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policy,  by  express  reference  or  otherwise,  specially  incorporates 
code  provisions  providing  in  substance  that  the  loss  shall  exceed 
iifty  per  cent.^ 

,  §  3064a.  "Disbursement"  policy:  conflicting  stipulations:  rider: 
fifty  per  cent  rule. —  If  a  jjolicy  is  upon  "disbursements"'  under  a 
printed  form  used  for  "hull"  insurance,  but  there  are  various 
clauses  in  said  form  inapplicable  to  "disbursement"  insurance,  one 
printed  clause  providing  that  the  "right  of  abandonment  under 
this  policy  shall  not  exist  unless  the  loss  exceeds  seventy-five  per 
cent  of  the  value  in  this  policy"  and  there  is  a  rider  attached  and 
referred  to  which  plainly  adopts  the  provisions  in  other  "hull" 
policies  which  make  a  constructive  total  loss,  one  "which  exceeds 
half  the  value  of  the  hull  and  machinery  as  stated  in  the  policy" 
the  inconsistent  printed  rule  is  without  force  and  the  rider  con- 
trols.^ 

§  3065.  Code  provisions  as  to  abandonment  for  half  value. — 
Abandonment  may  be  made  under  the  California  code  where,  by 
a  peril  insured  against,  more  than  half  in  value  of  the  thing  in- 
sured is  actually  lost  or  would  have  to  be  expended  to  recover  it 
from  the  peril,  or  if  it  is  injured  to  such  an  extent  as  to  reduce  it 
in  value  more  than  one-half,  or  if  the  ship  being  insured  the  voyage 
contemplated  cannot  be  lawfully  performed  without  incurring  an 
expense  to  insured  of  more  than  half  the  value  of  the  thing  aban- 
doned.^ 

§  3066.  Exceptions  to  fifty  per  cent  rule. — There  are  certain  ex- 
ceptions to  the  Iifty  per  cent  rule,  and  the  owners  have  a  right  to 
abandon  under  certain  circumstances,  even  if  the  injury  is  less 
than  one-half  the  value,*  as  in  case  of  inability  of  the  master  to 
procure  funds  in  the  port  of  necessity  and  a  sale  of  the  vessel,  such 
inability  not  being  due  to  the  fault  of  assured.^  And  circumstan- 
ces may  justify  assured  in  abandoning  the  cargo  of  a  wrecked  ves- 
sel, even  though  the  cargo  is  damaged  to  less  than  half  its  value. ^ 

containing  an  exception  against  lia-  Graham    &    Morton    Transportation 

bility  for  partial  loss  covers  a  con-  Co.  166  Fed.  32,  92  C.  C.  A.  66,  38 

structive  total  loss,  see  note  in  L.R.A.  Ins.  L.  J.  545. 

1916F,  1171.  ^Deering's  Annot.  Civ.  Code  Cal. 

^  "It  is  hereby  agreed  by  and  be-  sec.  2717. 

tween  the  insured  and  insurers  that  *  Peele   v.   Merchants'    Ins.    Co.    3 

the  provisions  of  the  Civil  Code  of  Mason    (U.  S.  C.  C.)   27,  Fed.  Cas. 

California    shall    be    conclusive    and  No.  10,905. 

binding     .     .     .     and      such      other  ^American  Ins.  Co.  v,  Ogden,  15 

questions  as  are  therein  legislated  up-  Wend.   (N.  Y.)   532,  s.  c.  20  Wend, 

on   and  not  otherwise   provided   for  (N.   Y.)    287. 

herein:"   Provision  in  a   San   Fran-  ^  Mordecai  v.   Fireman's   Ins.    Co. 

ciseo  form,  Cargo.     See  next  section.  12  Rich.   (S.  C.)   512. 

2  Royal    Exchange    Assurance    v. 
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So  if  certain  articles  be  enumerated  in  the  policy  and  a  moiety  of 
them  be  lost,  the  assured  may  abandon  as  for  a  total  loss  though 
the  loss  is  not  equal  to  a  moiety  of  the  whole  cargo,  as  in  case  of 
an  insurance  on  certain  articles  specified  in  the  policy,  and  part 
are  lost  by  jettison  and  part,  being  damaged,  are  sold  at  a  port 
which  the  vessel  was  obliged  to  put  into,  and  the  residue,  being  less 
than  a  moiety,  finally  arrives  at  the  port  of  destination."^  If  a 
cargo,  perishable  in  its  nature,  is  insured  for  a  round  voyage,  and 
being  permanently  separated  from  the  ship  by  the  total  wreck  of 
the  latter  on  the  outward  voyage,  it  becomes  necessary  to  sell  it, 
although  not  injured  to  half  its  value,  this  is  held  a  technical  total 
loss  on  account  of  the  breaking  up  of  the  voyage.^ 

§  3067.  Fifty  per  cent  rule:  cargo:  memorandum  and  other 
articles. — In  case  of  a  cargo  of  mixed  character  the  damage  to  the 
non-memorandum  articles  must  exceed  a  moiety  of  the  value  of 
the  whole  cargo,  including  the  nonmemorandum  articles,  and  if 
deterioration  of  the  cargo  is  the  ground  for  a  claimed  total  loss  at 
an  intermediate  port  to  a  moiety  of  the  value,  memorandum 
articles  must  l>e  excluded.  If  by  a  forced  sale  of  all  the  articles 
under  an  admiralty  decree  the  damage  to  the  articles  is  prevented 
being  ascertained,  there  is  no  such  evidence  of  a  total  loss  in  such 
cargo  as  to  entitled  assured  to  recover.^  And  a  consignee  cannot,  by 
a  forced  sale  of  uninjured  goods  after  a  refusal  to  accept  them  and 
by  an  abandonment  which  is  unjustifiable  and  unaccepted,  compel 
insurers  to  pay  for  a  loss  consequent  upon  such  sale.  And  under 
the  rule  in  the  United  States  Supreme  Court  if  a  cargo  of  memo- 
randum articles  has  arrived  in  specie,  in  whole  or  in  part,  at  its 
destination  there  can  be  no  recovery,  for  recovers-  is  precluded  except 
in  case  of  actual  total  loss,  or  when  said  cargo  is  physically  destroyed, 
or  its  value  extinguished  by  a  loss  of  identity ;  and  even  though  the 
pohcy  upon  the  entire  cargo  contains  a  warranty  of  free  from 
average  unless  general,  and  by  a  rider,  free  from  particular  average, 
also  provides  that  insurer  is^  liable  for  actual  total  loss  of  a  part, 
there  must  be  an  actual  total  loss  of  the  whole  or  of  a  distinct  part 
or  otherwise  recovery  is  precluded  as  for  a  constructive  total  loss. 
In  such  case  the  fifty  per  cent  rule  does  not  apply ;  nor  can  insured 
recover  as  for  a  constructive  total  loss,  nor  for  an  actual  loss  of  the 
whole  where  the  cargo  of  a  stranded,  condemned  and  sold  vessel, 
is  for  the  most  part  saved  and  arrives  in  specie  at  its  destination,  a 
portion  thereof  being  damaged  and  a  substantial  part  being  wholly 

'  Moses   V.   Columbian   Ins.   Co.   6        »  So  held  in  Marcardier  v    Chesa- 
Johns    (X    Y)  219.  peake  Ins.  Co.  8  Cranch   {12  L.  b.) 

8  Columbian  Ins.  Co.  v.  Catlett,  12   39,  3  L.  ed.  481. 
Wheat.  (25  U.  S.)  383,  6  L.  ed.  664. 
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iiniujnred;  and  under  these  circunistaiices  a  jury  cannot  be  per- 
mitted to  pa^s  on  the  question  of  actual  total  loss.^*  The  facts  also 
may  be  such  as  to  justify  the  breaking  up  of  the  voyage  at  the  port 
of  refuge  and  make  a  sale  of  the  cargo  justifiable  so  that  being  neces- 
sarily sold  at  such  a  port  the  loss  will  be  adjustable  as  a  salvage  loss ; 
and  this  applied ;  where  a  cargo  of  wheat  was  insured  "free  of  partic- 
ular average  unless  the  vessel  be  .  .  .  in  collision,"  and  she  was 
in  collision  before  sailing  and  in  consequence  thereof  and  by  reason 
of  encountering  heavy  gales  after  sailing  she  was  so  strained  that 
the  water  got  into  the  wheat  and  the  strained  machinery  necessitated 
seeking  port  where  upon  a  survey  the  cargo  was  taken  out  and  sold 
for  the  l)enefit  of  all  concerned.  The  contract  was  construed  under 
the  English  law  governing  collision  making  the  loss  within  the 
general  words  of  the  policy,  although  were  it  not  for  the  collision 
it  would  come  within  the  memorandum  exception  and  so  free  from 
particular  average.^^ 

§  3068.  Fifty  per  cent  rule:  free  of  partial  loss. — Tt  is  held  that 
there  may  be  a  recovery  as  for  a  constructive  total  loss  upon  a  cargo 
of  fertilizer  insured  "free  of  partial  loss"  where  by  a  peril  wnthin 
the  policy  the  cargo  is  injured  in  excess  of  one-half  its  value,  even 
though  the  cargo  subsequently  arrives  in  specie,  but  slightly  dimin- 
ished in  quantity.^" 

§  3069.  Fifty  per  cent  rule:  arrival  of  vessel  or  cargo. — If  the 
ship  arrives  at  a  place  where  repairs  can  be  made  at  less  than  fifty 
per  cent,  assured  cannot  abandon. ^^  But  where  the  vessel  was 
insured  against  actual  total  loss  only,  and  arrived  in  port  injured 
to  more  than  three-fourths  of  her  value,  it  was  held  that  assured 
could  recover.^2  jf  before  abandonment  made  the  cargo  arrives 
safely  at  an  intermediate  port,  the  fact  that  the  vessel  has  stranded 
does  not  justify  a  sale  and  recovery  by  reason  thereof  for  more  than 
a  partial  loss."  The  fact  that  some  considerable  portion  of  the 
insured  cargo  arrives  and  is  landed  at  the  port  of  destination  pre- 

9a  Washburn  &  Moen  Manufactur-  9    L.R.A.    831,   25    N.    E.    80.      See 

ing'  Co.  V.  Reliance  Marine  Ins.  Co.  Brooks  v.   Oriental  Ins.   Co.  7  Pick. 

Ltd.  179  U.  S.  1,  45  L.  ed.  49,  21  Sup.  (24  Mass.)  259. 

Ct.  1.     See  §  2697e  herein.     Compare  ^^  Hall  v.  Franklin  Ins.  Co.  9  Pick. 

§§  2938  et  seq.  herein.  (26  Mass.)   466;  Pezant  v.  National 

9'' London  Assurance  v.  Companhia  Ins.  Co.  15  Wend.  (N.  Y.)  453.    But 

de  Moagens  do  Barreiro,  167  U.   S.  examine  §§  3013,  3014  herein. 

149,  42  L.  ed.  113,  17  Sup.  Ct.  785,  ^^  ^^^t  v.  Brewers'  &  Malsters'  Ins. 

26  Ins.  L.  J.  833.     As  to  collision:  Co.  78  N.  Y.  400,  s.  c.  9  Hun  (N.  Y.) 

marine    risks,    see    §§    2751    et    seq.  383. 

herein.  ^^  Child  v.  Sun  Mutual  Ins.  Co.  2 

10  .Mavo  V.  Indian  Mutual  Ins.  Co.  Sand.  (N.  Y.)  76. 
152  Mass.  172,  23  Am.  St.  Rep.  814, 
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eludes  a  recovery  for  damage  exceeding  one-half  the  \A'ortli  of  the 
whole.  ^* 

§  3070.  Fifty  per  cent  rule:  value  at  time  and  place  of  loss  or 
repairs:  same,  freight. — In  determining  whether  the  injuries  to  the 
ve.s.-^el  from  a  peril  insured  against  and  the  expense  of  repairs  are 
such  as  to  justify  an  abandonment  under  the  fifty  per  cent  rule, 
reference  must  be  had  to  the  facts  as  they  exist  at  the  time  and  place, 
and  also  to  the  actual  value  at  the  time  and  place  of  repairs,  and  if 
the  injury  exceeds  fifty  per  cent,  or  the  damages  cannot  be  repaired 
at  the  port  of  necessity,  or  repaii*s  without  expending  an  amount 
exceeding  half  her  repaired  value  at  that  port,  then  there  is  a  tech- 
nical total  loss  of  the  ship.  In  brief,  the  actual  value  at  the  time 
and  place  of  repairs  governs.^*  So  the  following  express  decisions 
are  in  point:  Thus,  it  is  held  that  the  true  basis  is  the  valuation 
of  the  ship  at  the  time  of  the  disaster  in  determining  whether  she 


^*  Forbes  v.  Manufacturers'  Ins. 
Co.  1  Grav  (67  Mass.)  371.  See 
^§  3013,  3014  herein. 

^5  Utiited  States. — Orient  Ins.  Co. 
V.  Adams,  123  U.  S.  67,  31  L.  ed.  63, 
8  Sup.  Ct.  68;  Robinson  v.  Common- 
wealth Ins.  Co.  3  Sum.  (U.  S.  C.  C.) 
■220,  Fed.  Cas.  No.  11,949;  North- 
western Transportation  Ins.  Co.  v. 
Continental    Ins.    Co.    24    Fed.    171. 

Massachusetts. — Greelv  v.  Tremout 
Ins.  Co.  9  Cush.  (63  Mass.)  415; 
Hall  V.  Franklin  Ins.  Co.  9  Pick. 
(26  Mass.)  466;  Smith  v.  Manufac- 
turers' Ins.  Co.  7  Met.  (48  Mass.) 
448. 

New  York. — Fontaine  v.  Phcenix 
Ins.  Co.  11  Johns.  (N.  Y.)  293; 
American  Ins.  Co.  v.  Center,  4  Wend. 
(N.  Y.)  45;  Goold  v.  Shaw,  1  Johns. 
Cas.  (N.  Y.)  293. 

Penns)/lvania. — American  Ins.  Co. 
V.  Francia,  9  Pa.  St.  390. 

South  Carolina. — Cohen  v.  Charles- 
ton Fire  &  Marine  Ins.  Co.  Dud. 
Law  (S.  C.)  147,  31  Am.  Dee.  549. 
See  American  Ins.  Co.  v.  Ogden,  20 
Wend.  (N.  Y.)  287;  Deblois  v. 
Ocean  Ins.  Co.  16  Pick.  (33  Mass.) 
303,  28  Am.  Dec.  245,  per  Putnam, 
J.;  Orrok  v.  Commonwealth  Ins.  Co. 
21  Pick.  (38  Mass.)  450,  32  Am. 
Dec.  271 ;  Winn  v.  Columbian  Ins. 
Co.   12   Pick.    (29  Mass.)    279. 
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"  'In  many  cases  of  stranding,  the 
state  of  the  vessel  at  the  time  may  be 
such,  from  the  imminence  of  the  peril 
and  the  apparent  extent  of  expendi- 
tures required  to  deliver  her  from  it, 
as  to  justify  an  abandonment,  al- 
though by  some  fortunate  occuiTenee 
she  may  be  delivered  from  her  peril 
without  an  actual  expenditure  of  one- 
half  her  value  after  she  is  in  safety. 
Under  such  circumstances,  if  in  all 
human  i^robability  the  expenditures 
which  must  be  incurred  to  deliver  her 
from  the  peril  are  at  the  time,  so  far 
as  any  reasonable  calculations  can  be 
made,  in  the  highest  degree  of  j^rob- 
ability  beA^ond  half  value,  and  if  her 
distress  and  peril  be  such  as  would 
induce  a  considerate  owner  unin- 
sured and  upon  the  spot  to  withhold 
any  attempt  to  get  the  vessel  oft'  be- 
cause of  such  apparently  great  ex- 
penditure, the  abandonment  would 
doubtless  be  good:'"  Orient  Mutual 
Ins.  Co.  V.  Adams,  123  U.  S.  67,  31 
L.  ed.  63,  8  Sup.  Ct.  68,  per  Harlan, 
J.,  citing  Rhinelander  v.  Pennsyl- 
vania Ins.  Co.  4  Cranch  (8  U.  S.) 
29,  2  L.  ed.  540;  Marshall  v.  Dela- 
ware Ins.  Co.  4  Cranch  (8  U.  S.) 
202,  2  L.  ed.  596;  Bradlie  v.  Marv- 
land  Ins.  Co.  12  Pet.  (37  U.  S.)  378, 
379,  9  L.  ed.  1123. 
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has  been  injured  to  half  her  vahie.^*'  Auain,  if  in  the  opinion  of 
practical  and  reasonable  men  tlie  vessel  cannot  be  raised  and  re- 
paired for  half  her  value  at  the  port  of  repairs,  an  abandonment  can 
be  made.^'  And  in  a  New  York  case  it  is  held  that  if  full  repairs 
can  be  made  at  \he>  ports  of  necessity,  their  expense  there  is  the  cri- 
terion of  the  ri.sjlit  to  abandon. ^^  So  in  another  case  it  is  declared 
that  if  the  vessel  would  not  be  worth  at  the  i:»lace  of  repairs  when  re- 
paired double  the  cost  of  repairs,  it  is  a  technical  total  loss;  that 
the  value  in  the  home  port  or  in  the  general  market  is  no  ingredi- 
ent in  determining- whether  the  vessel  is  injured  to  half  her  value.^^ 
Again,  the  cost  at  the  place  of  repairs  compared  with  her  value 
there  may  be  an  important  factor  in  determining  the  advisability 
of  repairs.^"  And  in  the  United  States  Supreme  Court  it  is  decided 
that  the  vessel  should  be  worth  at  the  place  of  repairs  double  the 
expense  of  repairs,  and  if  she  cannot  be  gotten  off  and  repaired 
at  an  expense  less  than  half  her  value,  it  is  a  total  loss.^  So  in 
a  Tennessee  case  it  is  held  that  if  the  vessel  as  she  appears  at  the 
time  can  be  saved  at  an  expenditure  for  raising  and  repairs  of  less 
than  half  her  value,  an  abandonment  Avill  not  be  upheld,  but  that 
assured  can  recover  the  amount  for  which  she  could  have  been 
raised  and  repaired.  The  court  in  this  case  makes  the  additional 
qualification  that  it  be  done  in  such  a  reasonable  time  as  will  en- 
able the  vessel  to  prosecute  the  voyage  and  make  it  beneficial  to 
her  owners.^  But  it  is  also  held  that  the  market  price  of  the  ship 
at  the  place  of  repairs  is  not  the  test  of  the  ship's  value  where  it 
appears  that  an  owner  needing  a  ship  of  that  particular  build  would 
have  elected  to  repair  in  preference  to  selling,  for  the  reason  that 

16  Bradlie  v.  Maryland  Ins.  Co.  12  New    York.   —   Murray   v.    Great 

Pet    (37  U    S  )   378,  9  L.  ed.  1123;  Western   Ins.   Co.  72   Hun    (N.  Y.) 

Patapsco  Ins.  Co.  v.  Soutligate  Ins.  282,  288,  25  N.  Y.  Supp.  414. 

Co.  5  Pet.   (30  U.  S.)   604,  8  L.  ed.  ^^  Fulton  Ins.  Co.  v.  Goodman,  32 

243.     Cited  in:            '  Ala.  108. 

rnitecl  States. — The  Star  of  Hope,  .  ^^  Saurez  v.  Sun  Mutual  Ins.  Co. 

9  Wall.  (76  U.  S.)  230,  235, 19  L.  ed.  2  Sand.   (N.  Y.)   482. 

647;  The  Citv  of  Chestar   (U.  S.  C.  ^^  Wallace    v.    Thames    &    Mersey 

C.)  '34  Fed.  430;  RicheUeu  &  Ontario  Ins.  Co.  22  Fed.  66,  per  Matthews,  J. 

Navio'ation  Co.  v.  Boston  Marine  Ins.  20  Young  v.  Turing,  2  Man.  &  G. 

Co.   fu.  S.  C.  C.)   26  Fed.  596,  600;  593,  2  Scott   (N.  R.)   752,  58  R.  R. 

Wallace  v.  Thames  &  Mersey  Ins.  Co.  477. 

(U   S   C   C  )  22  Fed.  66,  69.  ^  Bradlie  v.  Maryland  Ins.  Co.  12 

Maine.— Fuller  v.    Kennebec   Mu-  Pet.   (37  U.  S.)   378,  9  L.  ed.  1123. 

tual  Ins.  Co.  31  Me.  325,  327.  ^  Huudhausen    v.    United    Fire    & 

Massachusetts. — Winn  v.  Columbi-  Marine  Ins.   Co.    (Tenn.)   17   S.  W. 

an  Ins.  Co.  12  Pick.  (29  Mass.)  279,  152. 
284. 

Missouri. — Lockwood   v.    Sangamo 
Ins.  Co.  46  Mo.  71,  75. 
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the  cost  of  such  a  ship  would  have  been  much  more  than  the  cost 
of  repairs;  this  is  so  held  in  England,  where  the  fifty  per  cent 
rule  prevailing  here  does  not  exist.^  So  in  another  English  case 
it  is  decided  that  the  owner  is  not  obligated  to  repair  and  earn 
freight,  and  if  the  vessel  is  not  worth  repairs  at  the  port  of  lading 
she  may  be  abandoned,  and  assured's  act  is  not  in  such  case  the 
cause  of  loss  of  freight,  but  the  peril  insured  against  which  neces- 
sitated the  repairs;  that  to  hold  otherwise  would  be  to  render  in- 
operative a  freight  policy,  except  the  assured  elects  to  repair.* 
The  rule  first  given  under  this  section  involves  the  question  as  to 
the  obligation  to  proceed  to  some  other  port  where  the  vessel  can 
be  repaired  for  less  than  fifty  per  cent.  This  point  is,  however, 
noticed  elsewhere,  as  well  also  as  that  of  making  temporary  repairs 
at  an  intermediate  port  and  permanent  repairs  subsequently,  and 
the  rule  is  not  intended  to  exclude  the  estimation  of  repairs  at  the 
place  where  they  are  actually  made,  nor  the  adding  the  expense  of 
partial  and  permanent  repairs.^  If  there  are  no  reasonable  means 
of  repairing  the  vessel  at  the  port  to  which  she  is  brought,  and  she 
can  be  safely  navigated  to  another  port  where  the  repairs  would 
be  cheaper,  the  expense  of  repairing  is  to  be  estimated  according 
to  the  cost  at  the  latter  port.^ 

§  3071.  Stipulation  that  valuation  in  policy  the  test  under  fifty 
per  cent  rule. — If  the  policy  stipulates  that  the  estimated  amount 
of  repairs  shall  exceed  one-half  the  valuation  in  the  policy,  or 
that  it  shall  be  equivalent  to  fifty  per  centum  of  the  agreed  valua- 
tion, such  stipulation  necessarily  excludes  discussion,  and  the 
agreed  value  must  be  the  test,  provided  that  the  subject  of  loss  is 
one  to  which  the  valuation  applies,  but  if  the  valuation  only  ap- 
plies to  the  ship  and  not  to  the  cargo  or  freight,  here,  if  more  than 
one-half  the  cargo  is  lost  by  perils  of  sea,  the  assured  ha^  a  right 
to  abandon  and  recover  for  a  total  loss  of  freight.'''     So  it  is  held 

3  Grainger  v.  Martin,  2  Best  &  S.  See  §§  1617,  2781,  2893,  2906  et  seq. 

456,  4  Best  &  S.  9,  31  L.  J.  Q.  B.  herein. 

186,  8  L.   T.  796,  11  W.  R.  758,  8  ^  ggg  Center  v.  American  Ins.  Co. 

Jur.  (N.  S.)  995.  7  Cow.    (N.  Y.)   564,  s.  c.  4  Wend. 

*  Potter  V.  Rankin   (see  Rankin  v.  (N.  Y.)  45;  Lincoln  v.  Hope  Ins.  Co. 

Potter)    6   L.   R.    Eng.   &   Ir.   App.  8  Gray  (74  Mass.)  22.    But  see  Sau- 

83,  aff'g  39  L.  J.   Com.  P.  143,  42  rez  v.  Sun  Mutual  Ins.  Co.  2  Sand. 

L.  J.   Com.  P.  169,  rev'g  37  L.   J.  (N.  Y.)   482,  and  cases  throughout 

Com.  P.  257,  3  L.  R.  Com.  P.  562,  this  section. 

1  Eng.  Rul.  Cas.  70.  «  Hall  v.  Franklin  Ins.  Co.  9  Pick. 

As  to  necessity,  in  case  of  insurance  (26   Mass.)    466;   Gordon  v.   Massa- 

on  freight,  of  reasonable  repairs  to  chusetts  Ins.  Co.  2  Pick.   (19  Mass.) 

complete  voyage  and  earn  freight,  see  249,  261. 

Stetson   V.    Insurance   Co.   of   North  '  Boardman  v.  Boston  Marine  Ins. 

America  (U.  S.  D.  C.)  215  Fed.  186.  Co.  146  Mass.  422,  16  N.  E.  26;  Ori- 
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that  the  vahiation  in  the  policy  fixes  the  value  of  the  vessel  for 
this  pui'{)ose  under  the  form  of  policy  used  in  Boston  and  some 
other  places.^  And  in  Alahama  it  is  decided  that  the  actual 
value  of  the  vessel  at  the  port  of  repairs  after  being  repaired, 
and  not  the  valuation  in  the  policy,  controls  as  to  the  fifty  per 
cent  rule,  under  a  stipulation  that  no  right  to  abandon  shall 
exist,  "unless  the  injuries  sustained  be  equivalent  to  fifty  per  cent 
oh  the  value  of  the  interest  owned  by  assured."  ^ 

§  3072.  Rule  in  England  as  to  valuation  in  policy  and  repairs. — 
In  England  the  rule  seems  to  be  that  the  valuation  in  the  policy 
is  loft  out  of  the  question,  and  the  test  is  the  fair  marketable 
value  of  the  ship  when  repaired.  This  rule  excludes  the  question 
of  her  worth  to  her  particular  owners,  the  principle  being  that 
the  loss  is  to  be  determined  as  if  there  were  no  policy  at  all.  But 
the  test  having  been  applied  and  the  nature  and  extent  of  the  loss 
ascertained,  the  valuation  is  intended  to  fix  merely  the  quantum 
of  compensation.^"  In  determining,  however,  to  what  extent  there 
is  any  analogy  between  the  rule  in  England  and  here,  having  in 
view  as  a  standard  of  comparison  the  fifty  per  cent  rule  in  this 
country  and  the  rule  there  ^^  it  should  be  borne  in  mind  that 
here  a  valued  policy  is  one  wlierein  the  value  is  agreed  upon 
beforehand  at  a  specified  sum  ^^  and  it  is  conclusive  of  the  value 
of  the  subject  covered  and  assured  is  entitled  to  recover  the  whole 
amount  of  the  valuation  in  case  of  a  total  loss  by  the  perils  in- 
sured against,  unless  the  valuation  is  fraudulent  or  enormously 
excessive.  The  policy  may  however  be  shown  to  be  a  wager  ;^^ 
but  by  stipulation  the  valuation  in  the  policy  may  be  the  test  under 
the  fifty  per  cent  rule.^*     So  in  England  the  marine  insurance 

ent  Mutual   Ins.   Co.   v.   Adams,  123  2   Scott   N.   R.   752,   58  R.   R.  477; 

U.   S.  G7,  31  L.  ed.   G3.  8   Sup.   Ct.  Irving  v.  Manning,  1  H.  L.  Cas.  287, 

C8.  1   Com.   B.   168;   2   Com.   B.   784,   C 

SBullard   v.    Roger   Williams   In§.  C.  B.  391,  73  R.  R.  69,  73,  1  Eng. 

Co.  1  Curt.   (U.  S.  C.  C.)   148,  Fed.  Ri;l.  Cas.  23,  per  Patterson,  J.     The 

Cas.  No.  2,122.  ship's  real  value,  and  not  that  fixed 

9  Fulton  Ins.   Co.   v.   Goodman,  32  in    the   policy,   controls:    Stewart   v. 

Ala.  108.  Greenock   JMarine   Ins.   Co.   2  H.  L. 

13  2  Arnould  on  Marine  Ins.  (Per-  Cas.  159,  1  Macq.  H.  L.  328,  81  R. 

kins'  ed.   1850)    1112  et  seq.,  *1106  R.  91. 

et  seq.;  2  Id.  (Maclachlan's  ed.  1887)  ^^  See  §§  3008,  3061,  3075  herein. 

1051-55;  Id.  (9th  ed.  Hart  &  Simey)  ^^  g^p  §  159  herein, 

sec.   348,   p.   477,   sees.   1133   et   seq.  On   conflict  of  laws  as   to   valued 

pp.  1411  et  seq.,  citing  Allen  v.  Su-  policv,  see  note  in  63  L.R.A.  866. 

grue,  8  Bam.  &   C.  561.  3  Man.  &  ^^  See  §§  25,  151,  161  et  seq.  here- 

R.  9,  7  L.  J.   (0.  S.)    K.  B.  53,  32  in. 

R.    R.    483,    1    Eng.    Rul.    Cas.    20:  1*  See  §  3071  herein. 
Young  V.  Turing,  2  Man.  &  G.  593. 
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act  of  1906  also  defines  a  valued  policy  and,  in  the  absence  of  fraud, 
makes  the  value  fixed  therein,  as  between  insurer  and  insured, 
conclusive  of  the  insurable  value  of  the  subject  intended  to  be 
insured  whether  the  loss  be  total  or  partial,  but  it  also  provides 
that  ''unless  the  policy  otherwise  provides,  the  value  fixed  by  the 
policy  is  not  conclusive  for  the  purpose  of  determining  whether 
there  has  been  a  constructive  total  loss."  ^^ 

§  3073.  Rule  in  this  country  as  to  valuation  in  policy:  fifty  per 
cent  rule  and  repairs.^^— In  this  country  there  is  a  conflict  of 
opinion  whether  the  valuation  in  the  policy  or  the  value  of  the 
ship  as  repaired  is  the  test  when  assured  claims  for  a  technical 
total  loss  under  the  fifty  per  cent  rule.  As  we  have  already  seen, 
it  is  declared  by  eminent  authority  that  if  the  repaired  worth  of 
the  ship  at  the  place  of  repairs  is  not  double  the  cost  of  repairs, 
it  is  a  constructive  total  loss.^^  In  a  Federal  case  it  is  declared 
that  the  valuation  of  the  vessel  in  the  policy  is  not  the  test  of  a 
constructive  total  loss,  and  constitutes  no  ingredient  in  ascertain- 
ing whether  the  injury  is  more  than  half  the  vessel's  value."  So 
in  another  case  it  is  held  that  neither  the  valuation  in  the  policy 
nor  that  at  the  home  ports  or  at  other  ports  in  general  govern  in 
fstimating  whether  the  cost  of  repairs  exceeds  fifty  per  cent  of  the 
ship's  value.i^  In  New  York,  in  a  much  cited  case,  it  is  decided 
that  although  a  ship  be  insured  under  a  valued  policy,  yet  if  she 
cannot  be  repaired  for  one-half  her  value,  it  is  such  a  technical 
total  loss  that  assured  may  abandon. 2°  Again,  under  another  de- 
cision in  the  same  state  it  seems  that  the  value  to  be  taken  in 
estimating  whether  the  vessel  can  be  repaired  for  one-half  is  not 
the  valuation  in  the  policy,  but  her  value  at  the  place  where  the 
accident  happened.^     But  in  a  superior  court  decision  the  valua- 

^^  Marine  ins.  act  1906,  see.  27;  ^^  Bradlie  v.  Maryland  Ins.  Co.  12 
Butterworth's  Twentieth  Century  Pet.  (37  U.  S.)  378,  9  L.  ed.  1123; 
Stats.  (1900-1909)  p.  405;  15  Chit-  Peele  y.  Merchants'  Ins.  Co.  3  Mason 
ty's  Stat.  England  (1902-1907)  pp.  (U.  S.  C.  C.)  27,  Fed.  Cas.  No. 
s81  et  seq.;  2  Arnould  on  Marine  Ins.  10,905;  Williams  v.  Suffolk  Ins.  Co. 
(9th  ed.  Hart  &  Simey)  sec.  348,  pp.  3  Sum.-  (U.  S.  C.  C.)  270,  Fed.  Cas. 
477  et  seq. ;  sees.  1133  et  seq.,  pp.  No.  17,738. 
1411  et  seq.  2°  Center  y.   American   Ins.   Co.   7 

^^  See  three  preceding  sections  Cow.  (N,  Y.)  564,  s.  c.  4  Wend.  (N. 
herein.  Y.)  46. 

^"^  Bradlie  v.  Maryland  Ins.  Co.  12  ^  Fontaine  y.  Phoenix  Ins.  Co.  11 
Pet.  (37  U.  S.)  378,  9  L.  ed.  1123,  Johns.  (N.  Y.)  293.  See  Smith  y. 
per  Story,  J.  Examine  Star  of  Bell,  2  Caines  (N.  Y.)  153;  Dupuy 
Hope,  9  "Wall.  (76  U.  S.)  203,  19  v.  United  Ins.  Co.  3  Johns.  Cas.  (N. 
L.  ed.  638,  per  Clifford,  J.  Y.)     182;    Depeyster    y.    Columbian 

"Wallace    y.    Tiiames    &    Mersey    Ins.  Co.  2  Caines   (N.  Y.)   85. 
Ins.  Co.  22  Fed.  06,  per  Matthews,  J. 
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tion  in  the  policy  was  used  as  the  basis  in  determining  whether  the 
repairs  would  exceed  fifty  per  cent,^  And  under  a  recent  case 
in  the  supreme  court  the  value  stated  in  the  policy  is  declared  to 
control  in  that  state  upon  the  question  whether  the  ship  is  a  con- 
structive total  loss.^  So  in  Massachusetts  we  find  the  ruling  that 
the  sound  value  of  the  vessel  is  prima  facie  that  fixed  in  the  policy 
in  determining  whether  the  repairs  will  exceed  half  her  value.^ 
And  in  another  case  the  valuation  in  the  policy  w^as  the  basis  of 
estimation.^  So  again  it  is  there  held  that  the  said  valuation 
governs  upon  the  question,  and  that  evidence  is  not  admissible 
that  the  vessel  would  have  been  worth  less  after  repairs  than  before 
the  injurjT.^  And  these  cases  may  be  assumed  to  express  the  rule 
there  in  view  of  other  decisions  to  the  same  effect.' 

§  3074.  Opinions  of  text-writers  as  to  valuation  or  value  of  ves- 
sel being  test. — Tlie  opinion  of  Mr.  Arnould,  with  which  there  is 
no  dissent  on  the  part  of  Mr.  Maclachlan,  is  in  conformity  with 
that  above  set  forth  as  the  rule  in  England.  Mr.  Phillips  examines 
the  question,  and  concludes  that  ''a  damage  over  fifty  per  cent  of 
the  value  of  the  vessel  when  repaired  is  a  constructive  total  loss 
of  the  vessel  in  case  of  the  policy  containing  no  express  provision 
to  the  contrary  and  not  of  one-half  the  value  in  the  policy"  *  Mr. 
Parsons  believes  the  decisions  irreconcilable  and  so  equally  balanced 
as  to  preclude  stating  a  rule,  although,  "on  the  reason  of  the  case," 
he  would  reject  the  valuation  in  the  policy  as  a  test,  unless  it  be  so 
expressly  stipulated.  But  in  a  note  to  a  case  holding  that  under 
an  exception  of  loss  up  to  a  specified  per  cent  the  valuation  should 
be  the  basis  of  estimation  of  the  percentage  the  premium  being 
deducted.^  ]Mr.  Parsons  says:  ''It  would  seem  that  the  same  rule 
should   apply  in   estimating   the   fifty   per  cent."  ^°     Chancellor 

2  Fiedler  v.  New  York  Ins.  Co.  6  ^  Orrok  v.  Commonwealth  Ins.  Co. 

Duer   (N.  Y.)   282.  21   Pick.    (38   Mass.)    456,   32   Am. 

2  Murrav  v.  Great  Western  Ins.  Co.  Dec.  277. 

72  Hun  (N.  Y.)  282,  25  N.  Y.  Supp.  'Hall  v.  Ocean  Ins.  Co.  21  Pick. 

414,   s.   c.   55   N.   Y.    St.   Rep.   748.  (38   Mass.)    472;    Deblois   v.    Ocean 

See  American  Ins.  Co.  v.  Ogden,  20  Ins.  Co.  16  Pick.  (33  Mass.)  303,  28 

Wend.    (N.  Y.)   287;  American  Ins.  Am.  Dec.  245.    See  Coolidge  v.  Glou- 

Co.  v.  Center,  4  Wend.   (N.  Y.)  45,  cester  Ins.  Co.  15  Mass.  341. 

per  Allen;  Dickev  v.  New  York  Ins.  ^2  Phillips  on  Ins.    (3d  ed.)    273 

Co.  4  Cow.  (N.  Y])  222.  et  seq.,  sec.  1539. 

*Winn  v.   Columbian  Ins.   Co.  12  ^Brooks    v.    Oriental    Ins.    Co,    7 

Pick.    (29  Mass.)   279.  Pick.   (25  Mass.)  259,  being  the  case 

^  Reynolds   v.    Ocean    Ins.    Co.   22  cited. 

Pick.  '(39  Mass.)   191,  33  Am.  Dec.  ^^  2    Parsons   on   Ins.    (ed.   1868) 

727.  134-36,  note  1. 
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Kent's  opinion  includes  the  ship's  vahie  at  the  place  and  time  of 
disaster  or  repairs,  and  excludes  the  policy  valuation.^^ 

§  3075.  Conclusion:  repaired  value  and  not  valuation  in  policy 
the  test. — It  is  true  that  the  parties  fix  by  agreement  the  value  in 
the  policy,  and  the  first  argument  that  would  naturally  suggest 
itself  would  be  that  they  should  be  bound  by  that  valuation  for 
the  purpose  of  determining  the  ship's  value  in  case  of  repairs  and 
technical  total  loss  under  the  fifty  per  cent  rule.  But  the  real 
pm-pose  of  the  valuation  is  by  an  agreement  beforehand  to  fix 
the  quantum  of  compensation  to  be  paid  assured  when  the  loss 
has  happened,  and  so  prevent  disputes.  This  is  the  conclusion 
arrived  at  by  the  English  judges  in  cases  where  this  point  has  been 
distinctly  raised  with  reference  to  valuation  and  its  application 
in  relation  to  the  cost  of  repairs. ^^  And  the  same  construction 
as  to  the  purpose  of  inserting  a  valuation  in  the  policy  runs  through 
all  the  cases  in  this  country.  The  principle  underlying  the  English 
decisions,  and  the  reasoning  of  the  judges  therein  could  well  apply 
with  equal  force  to  cases  here,  so  far  as  the  question  under  con- 
sideration is  concerned,  for  the  cost  of  repairs  there  has  reference 
10  the  vessel's  repaired  worth,  while  here  the  same  comparative 
relation  exists,  with  the  exception  that  the  fifty  per  cent  rule  ap- 
plies, and  while  courts  are  not  inclined  to  change  the  rule  stare 
decisis,  and  are  therefore  disposed  to  follow  prior  decisions  in 
their  own  state,  nevertheless  we  are  inclined  to  the  belief  that  the 
weight  of  authority  and  reasoning  favors  the  rule  that  the  valua- 
tion in  the  policy  should  be  excluded,  so  far  as  the  determination 
of  the  question  under  consideration  is  concerned;  that  the  test 
under  the  fifty  per  centum  rule  is  the  actual  repaired  value  of  the 
vessel  or  her  repaired  worth  in  the  absence  of  a  stipulation  other- 
wise. 

§  3076.  Fifty  per  cent  rule:  expense  of  raising  vessel  and  taking 
to  port  of  repairs. — The  expense  of  floating  the  vessel  and  getting 
her  to  a  port  of  safety  and  repairs,  including  her  care  and  keeping 
between  the  time  of  floating  and  reaching  a  port  of  repair  and  the 
cost  of  repairing,  so  as  to  put  her  in  as  good  a  condition  as  before 
the  disaster,  are  to  be  considered  in  settling  the  right  of  abandon- 
ment under  a  clause  providing  that  such  right  shall  only  exist  in 
case  "the  amount  which  the  insurer  would  be  liable  to  pay  under 
an  adjustment  as  of  a  partial  loss  shall  exceed  the  amount  in- 
sured." "    And  in  Massachusetts  the  expenses  of  raising  the  vessel 

^^  3  Kent's  Commentaries,  *331.  ^^  Young  v.  Union  Ins.  Co.  24  Fed. 

^2  See  cases  cited  under  §  3072  279.  Examine  Jones  v.  Western 
.herein,  especially  opinion  of  Patter-  Assur.  Co.  198  Pa.  St.  216,  47  Atl. 
son,  J.,  therein  referred  to.  948. 
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and  takinLi;  her  into  port  for  repairs  is  to  be  incliulcd  in  dcterniiuing 
whether  tlie  cost  of  repairs  exceeds  half  her  vahie,  even  thono;h  the 
ex})ense  of  savins:;  covers  both  ship  and  cargo.^*  Bo  in  another  case 
in  the  Federal  courts  it  is  declared  that  the  expenses  of  raising  the 
vessel  and  cargo  and  taking  her  into  a  port  of  repairs,  and  charge- 
able in  contribution  upon  the  vessel  in  a  general  average  adjust- 
ment, are  included  in  the  cost  of  repairs.^^  So  under  an  exemption 
of  liability  for  repairs  made  at  a  specified  ])lace.  the  cost  of  taking 
the  ship  to  a  port  where  full  re]^airs  can  be  made  must  be  added 
to  the  cost  of  repairs  at  said  port  of  repairs  in  estimating  whether 
the  ship  is  damaged  one-half  her  value.^^  In  another  Federal 
decision  the  rule  is  stated  that  the  expense  chargeable  to  the  vessel 
for  raising  and  taking  it  into  a  port  of  repairs  should  be  added  to 
make  half  value. ^"^ 

§  3076a.  Test  of  constructive  total  loss:  whether  value  of  wreck 
ma}'-  be  included:  cost  of  repairs:  effect  of  English  statute."— In 
a  reinsurance  case  in  England  the  original  policy  did  not  contain 
any  clause  with  reference  to  the  rei)aired  value  being  taken  as  the 
insu:i'ed  value.  Plaintitfs  paid  thereon  as  for  a  total  loss  which 
they  sought  to  recover  from  the  reinsurers.  The  reinsurance  pol- 
icy contained  a  clause  that  the  repaired  value  was  to  be  taken  as 
the  insured  value.  It  was  declared  that  plaintiffs  had  to  prove 
first  of  all  payment  to  the  shipowner  and  liability  to  pay,  and 
second  that  not  only  that  there  was  a  constructive  total  loss  under 
the  original  policy  but  so  also  under  the  second  policy  clause  as  to 
the  insured  value  being  taken  as  the  repaired  value,  and  then  the 
question  was  whether  there  was  a  constructive  total  loss  within  the 
reinsurance  policy  there  being  no  doubt  as  to  said  loss  under  the  first 

1*  Sewall  v.  United  Ins.  Co.  11  vessel  in  the  prosecution  of  her  navi- 
Pick.  (28  Mass.)  90.  See  Ellicott  v.  gation,  and  .  .  .  the  distinction 
Alliance  Ins.  Co.  14  Gray  (80  Mass.)  between  such  losses  and  those  con- 
318,  and  cases  noted  below.  sisting  in   the   expense  of  raising   a 

^^  Wallace    v.    Thames    &    Mersey    sunken  vessel  and  taking  her  to  the 
Ing.  Co.  22  Fed.  66,  per  Matthews,  J.    nearest    port    for    repairs    is    main- 
ly Lincoln  V.  Hope  Ins.  Co.  8  Gray    tained   and   alHrmed:"   Northwestern 
(74  Mass.)   22.  Transp.   Co.  v.   Continental  Ins.  Co. 

i^But  it  is  said  that  ''a  general  24  Fed.  171,  per  Brown,  J.,  citing 
average  loss  cannot  be  added  to  the  Greely  v.  Tremont  Ins.  Co.  9  Cush. 
net  cost  of  repairs  so  that,  in  case  (6.'5  Mass.)  415,  416;  Ellicott  v.  Alh- 
the  aggregate  amounts  to  more  than  ance  Ins.  Co.  14  Gray  (80  Mass.) 
one-half  the  value  of  the  vessel,  the  318;  Paddock  v.  Couunereial  Ins.  Co. 
loss  may  be  converted  from  a  partial  104  Mass.  521,  536;  Kemp  v.  Halh- 
to  a  constructive  totalloss,  but  .  .  .  day,  1  Q.  B.  519,  6  B.  &  S.  723,^34 
the  rule  is  strictly  confined  to  general  L.  J.  Q.  B.  233,  35  L.  J.  Q.  B.  156, 
average  technically  defined  as  accru-  L.  R.  1  Q.  B.  520,  12  Jur.  (N.  S.j 
ing  by  a  voluntary  sacrifice  made  by  582,  14  L.  T.  762,  14  W.  U.  69/.. 
the  m'aster  in  the  management  of  the        ^"  See  i^S  3008,  3001  herein. 
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policy.  It  wa.<  held  that  the  unrepaired  value  of  the  wreck  could  not 
be  taken  into  consideration  in  making  the  necessary  calculation 
and  that  there  was  a  constructive  total  loss  of  the  ship  where  she 
is  so  damaged  by  a  peril  insured  against  that  the  cost  of  repair- 
ing the  damage  would  exceed  the  value  of  the  ship  when  repaired. ^^ 
There  was,  however,  considerable  discussion  as  to  the  effect  of  the 
statute  of  1906.^°  since  it  was  asserted  that  according  to  the  com- 
mon law  the  value  of  the  wreck  should  be  taken  into  consideration.^ 
Lord  Loreburn,  L.  C,  in  Macbeth  v.  Maritime  Insurance  Com- 
pany,'^ is  quoted  a  to  one  test  being :  "That  a  ship  has  become  a 
constructive  total  loss  if  the  cost  of  repairing  her  would  exceed  her 
value  when  repaired.  The  other  is  that  she  has  become  so  when 
a  prudent  uninsured  owner  would  not  repair  her,  having  regard  to 
all  the  circumstiinces.  If  the  former  test  be  adopted,  then  this 
appeal  must  be  dismissed,  because  the  cost  of  repairs  here  is 
11,000^,  and  the  repaired  value  is  12,000?.  If  the  latter  test  be 
adopted,  then  the  appeal  must  be  allowed;  for  no  sensible  man 
would  have  repaired  this  ship  if  he  could  have  made  a  better 
thing  of  it  by  selling  her  as  a  wreck,  and  it  is  found  that  he  could 
have  done  so."  And  accordingly  it  was  decided  as  first  above 
stated. 

§  3076b.  Where  stipulated  that  cost  of  repairs  shall  exceed 
seventy-five  per  cent  exclusive  of  raising  vessel,  etc. — Under  a 
})olicy  stipulating  that  there  shall  be  no  abandonment  of  the 
ves.-el  insured  as  for  a  '"constructive  total  loss,"  unless  the  cost 
of  the  necessary  repairs  required  solely  by  the  disaster,  exclusive 
of  the  cost  of  raising  or  rescuing  the  vessel  and  taking  her  to  the 
dock  J  be  equivalent  to  seventy-five  per  cent  of  her  agreed  value, 
the  insured  cannot  justify  an  abandonment  of  the  vessel,  as  for  a 
'"constructive  total  loss"  by  proof  that  there  were  no  facilities 
where  she  sank  for  raising  her,  and  by  making  the  expense  of 
In-inging  her  to  the  dock  an  element  of  damage,  showing  that  as 
to  him  she  was  worthless.^ 

Same  suhject:  insured  not  ohUgated  to  roAse,  dock  and  repair 

19  Hall  V.  Havman  (1912)  2  K.  B.  line  Ins.  Co.  88  L.  T.  R.  717  (1903) 
5,  81  L.  J.  K.  B.  509,  lOG  L.  T.  142,  1  K.  B.  811,  72  L.  J.  Q.  B.  498,  88 
17  Com.  Cas.  80,  "88,  12  Asp.  M.  L.  T.  717,  51  W.  R.  530,  8  Com.  Cas. 
C.  158,  56   S.  .J.  205,  28  T.  L.  R.  179. 

171.  2  (1908)    A.   C.   144,  98  L.  T.  R. 

20  Marine   ins.   act   1906,   sec.    60;    594,   17   L.   J.   K.   B.   498,  13   Com.' 
P.utteiworth's      Twentieth      Century    Cas.  222,  24  T.  L.  R.  403. 

Stats.  (1900-1909)  p.  413;- 15  Chit-  "  gpa^ies  y.  Western  Assur.  Co.  88 
ty's  Stats.  En^.  (190"2-1907)  pp.  881  Miss.  260,  117  Am.  St.  Rep.  741,  40 
et  seq.     See  §  2892a  herein.  So.  866. 

^  Citing   Angel   v.   Merchants   Ma- 

5283 


§§3077,3078  JOYCE  ON  INSURANCE 

vessel  to  ascertain  if  cost  of  repairs  exceeds  stipulated  sum.  Under 
a  stipulation  of  the  character  last  above  stated  irrespective  of  the 
question  of  what  constitutes  a  constructive  total  loss,  it  is  not 
incumbent  upon,  assured  to  raise  and  dock  a  vessel  and  have  her 
repaired  in  order  to  ascertain  whether  or  not  her  repairs  will  con- 
stitute a  certain  stipulated  per  cent  of  the  agreed  value  of  the  vessel, 
for  an  effort  made  or  an  intention  to  abandon  may  be  in  entire  good 
faith,  even  though  it  may  thereafter  appear  that  repairs  might  be 
made  for  less  than  said  stipulated  per  cent.^* 

§  3077.  Stipulation:  liability  exceeding  half  amount  insured 
"under  adjustment  as  of  a  partial  loss:"  one-third  new. — The  cost 
of  repairs  is  to  be  adjusted,  for  the  purpose  of  determining  whether 
the  expense  of  restoration  exceeds  half  the  vessel's  value,  the  same 
as  if  the  loss  were  partial ;  that  is,  by  deducting  one-third  new  for 
old  where  the  policy  provides  that  no  abandonment  shall  be  made 
for  the  amount  of  damage  merely,  "unless  the  amount  which  the 
insurers  would  be  liable  to  pay  under  an  adjustment  as  of  a  partial 
loss  shall  exceed  half  the  amount  insured."  *  And  under  such  a 
clause  items  of  general  average  are  to  be  excluded  under  the  Mas- 
sachusetts decisions.^  If  the  policy  not  only  so  stipulates,  but  also 
provides  that  in  "all  adjustments  whether  for  partial  loss  or  gen- 
eral average  one-third  new  for  old  from  the  cost  of  labor  and 
materials  shall  be  deducted,"  such  clause  is  binding,  and  neces- 
sitates, in  order  to  justify  a  recovery  for  total  loss,  a  showing  that 
insurer's  proportion  would  amount  to  the  specified  sum  upon  an 
apportionment  of  the  net  loss,  one-third  new  for  old  from  the 
estimated  repairs  being  deducted.^ 

§  3078.  Repairs:  particular  average  adjustment:  one-third  new. 
— The  rule  one-third  new  for  old  in  cases  of  partial  loss  or  partic- 
ular average  in  marine  insurance  is  established  by  general  usage 
founded  on  public  convenience.     The  result  is  to  prevent  such 

3a  Kallmann  &  M'Murry  v.  ^tna  Continental    Ins.    Co.    24   Fed.    171; 

Ins.  Co.  242  Fed.  20,  24,  —  C.  C.  A.  Sewall  v.  United  States  Ins.  Co.  11 

—  (stipulation  was  that  "there  shall  Pick.   (28  Mass.)   90;  Hall  v.  Ocean 

be  no  abandonment,  as  for  a  construe-  Ins.   Co.   21   Pick.    (38   Ma,ss.)    472; 

tive  total  loss  in  consequence  of  any  Reynolds  v.  Ocean  Ins.  Co.  22  Pick. 

loss  or  damage  unless  the  cost  of  the  (39   Mass.)    191,  33  Am.  Dec.   727; 

necessary  repairs  required  solely  by  Deblois  v.   Ocean  Ins.   Co.  16  Pick, 

the  disaster  [exclusive  of  the  cost  of  (33   Mass.)    303,   28   Am.   Dec.   245. 

raising    or   rescuing   the   vessel    and  ^  Hall  v.  Ocean  Ins.  Co.  21  Pick, 

taking  her  to  the  dock  and  any  other  (38  Mass.)    472,  and  cases  cited  in 

general  average  charges]   be  equiva-  preceding  note. 

lent  to  seventv-five  per  cent  of  tlie  ^  Bullard   v.   Roger  Williams   Ins. 

agreed  value  of  the  vessel")  rev'g  23G  Co.  1  Curt.   (U.  S.  C.  C.)  148,  Fed. 

Fed.  430.  Cas.  No.  2,122  (4  Fed.  Cas.  pp.  643, 

*  Young  V.  Union  Ins.  Co.  24  Fed.  645). 
279;    Northwestern    Transp.    Co.    v. 
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controversies  as  would  necessarily  arise  by  actual  inspection  and 
estimate  in  each  particular  case  in  ascertaining  comparative  values. 
It  is  assumed  that  the  substitution  of  new  materials  for  old  in  case 
of  wooden  vessels  makes  the  ship  better  than  before  the  necessity 
for  repairs  arose,  and  therefore  one-third  the  expense  and  labor 
and  material  is  laid  upon  assured  as  his  burden  to  equalize  the 
benefits,  the  remaining  two-thirds  of  such  expense  being  borne  by 
the  assurers.'''  There  is  an  implied  agreement  under  a  policy  of 
insurance  that,  in  case  of  damage  to  the  ship  by  a  peril  within  the 
policy  and  repairs  to  replace  that  damage  or  restore  the  ship  to  her 
condition  before  the  disaster,  the  loss  shall  be  estimated  at  two- 
thirds  the  cost  of  repairs  fairly  executed,  or  one-third  new  for  old, 
as  it  is  commonly  expressed.  The  effect  of  this  rule  is  to  qualify 
the  principle  that  insurance  is  a  contract  of  indemnity,  for  it  can 
seldom,  if  ever,  happen  but  that  one  party,  generally  the  under- 
writer, is  benefited,  for  by  repairs  the  shipowner  is  seldom  benefited 
to  the  extent  of  one-third,  although  it  may  happen  in  some  cases 
that  he  would  be.^ 

§  3079.  One-third  new:  interior  and  steamboat  navigation:  iron 
ships. — The  usage  noted  under  the  last  section  also  applies  to  river 
and  interior  navigation.  So  it  is  held  in  Ohio  that  the  law  of  in- 
surance, as  it  has  been  long  and  well  settled,  will  be  adhered  to 
in  that  state  as  well  in  regard  to  steamboat  as  to  other  navigation, 
and  that  the  court  will  administer  it  as  an  entire  system,  and  that 
where  a  steamboat  has  been  repaired  from  damage  arising  from 
one  of  the  perils  insured  against,  the  rule  which  obtains  in  the 
law  of  marine  insurance  of  deducting  "one-third  new  for  old"  is 
applicable.^  But  "in  the  case  of  iron  ships,"  says  Mr.  Maclachlan, 
"this  rule  of  deduction  is  wholly  inapplicable  and  never  resorted 
to."  ^^  Under  the  York-Antwerp  rules  deductions  of  one-third  in 
certain  other  instances  are  to  be  made  in  the  case  of  iron  or  steel 
ships  and  in  the  case  of  wooden  or  composite  ships.  Iron  and  steel 
ships  are  classified  according  to  the  age  of  the  ship.^^ 

'  Peele  v.  Merchants'  Ins.  Co.  3  558,  49  L.  J.  Q.  B.  123,  41  L.  T.  323, 
Mason  (U.  S.  C.  C.)  27,  Fed.  Cas.  28  W.  R.  1,  4  Asp.  M.  C.  168,  14 
No.  10,905;  Fenwiek  v.  Robinson,  3  Eng.  Rul.  Cas.  449,  per  Lord  Black- 
Car.   &   P.   324,   33   R.   R.   675,  per  bum. 

Lord  Tenterden ;   Da  Costa  v.  New-  ^  Wallace  v.  Ohio  Ins.  Co.  4  Ohio, 

ham,  2  Term  Rep.  407,  2  Burr.  407.  234;  Perry  v.  Ohio  Ins.  Co.  5  Oliio, 

"Tlie  rule  is  of  universal  application,  305,    306.      See    Fireman's    Ins.    Co. 

introduced  to  put  an  end  to  the  con-  v.  Fitzhugh,  4  B.  Mon.    (Ky.)    160. 

troversy."     Wallace  v.  Ohio  Ins.  Co.  ^°  2  Arnould  on  Marine  Ins.  (Mac- 

4  Ohio,'  234,  per  the  court.  lachlan's  ed.  1887)  940. 

8  Aitchison  v.  Lohre,  4  App.  Cas.  ^^  See  §§  3417-33  herein,  for  these 

755,  761,  2  q.  B.  I>.  501,  3  t^.  B.  D.  rules. 
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§  3080.  One-third  new:  labor  and  materials  included:  steamboat 
towage,  and  like  incidental  expenses  excluded. — In  a|)})lying  the 
abo\e  stated  rule  oiie-tliird  expenses  for  laltur  as  well  as  for  ma- 
terials for  repairs  is  to  be  deducted.^^  But  the  customary  deduction 
of  one-third  new  for  old  is  applicable  only  to  the  labor  and  ma' 
terials  employed  in  the  repairs,  and  to  the  new  articles  purcliased 
in  lieu  of  those  which  ai'e  lost  or  destroyed,  and  it  does  not  apply 
to  other  incidental  expenses  having  no  coiniection  with  the  repairs 
or  new  articles  furnished,  and  from  which  the  assured  can  possibly 
derive  no  enhanced  value  or  benetil  beyond  his  loss,  such  as  steam- 
boat towage,  boat  hire,  etc.^^ 

§  3081.  One-third  new:  code  provisions. — Under  the  California 
code,  *'in  the  case  of  a  partial  loss  of  the  ship  or  its  equipments, 
the  old  materials  lu-e  to  be  applied  toward  payment  of  the  new, 
and  whether  the  ship  is  new  or  old  a  marine  insurer  is  liable  for 
only  two-thirds  of  the  remaining  cost  of  the  repairs,  except  that 
he  must  pay  for  anchors  and  cannon  in  full,  and  for  sheathing 
metal  in  a  depreciation  of  only  two  and  one-half  per  cent  for  each 
month  that  it  has  been  fastened  to  the  ship."  ^* 

§  3082.  One-third  new:  anchors,  remetaling,  dockage,  calking, 
ironwork,  etc. — Anchors  are  declared  in  a  j\lassachusetts  case  to  be 
the  only  exception  to  the  rule  one-third  new  for  old.^^  But  stipu- 
lations in  the  policy  or  local  customs  may  affect  the  inclusion  or 
exclusion  of  certain  charges  as  to  anchors,  remetaling,  dockage, 
calking,  ironwork,  etc.^^  It  is  held  in  an  Ohio  case  that  if  it  is 
necessary  to  dock  the  vessel  to  make  repairs,  the  expense  of  dock- 
age and  docking  must  be  deemed  a  part  of  the  cost  of  repairs  under 
a  clause  limiting  the  liability  of  insurers  to  a  specified  per  cent  of 

^2  Hall  V.  Ocean  Ins.  Co.  21  Pick,  third  shall  be  deducted  from  the  cost 

(38  Mass.)  472.  of  all  repairs  of   injuries   or  losses 

^3  Potter  V.  Ocean  Ins.  Co.  3  Sum.  on  the  vessel  by  the  perils  insured 

(U.    S.    C.    C.)    27,    Fed.    Cas.    No.  against,  except  on  anchors,   copper, 

11,335;  Hopkins  on  Average,  147.  and  calking  under  the  copper,  as  a 

^*  Deering's  Annot.  Civ.  Code  Cal.  commutation   of   the   average   dift'er- 

sec.  2746.  ence   between  new   and  old,  the  re- 

^^  Brooks   v.    Oriental    Ins.    Co.    7  mains  of  all  articles  replaced  being 

Pick.    (24  Mass.)    269,  per  Putnam,  considered  as  salvage  and  their  pro- 

J.     A   deduction   was   made  in  this  ceeds  deducted  from  the  gross  loss, 

ease  for  a  new  iron  strap  for  a  dead-  and  it  is  especially  agreed  that  in- 

eye.     See  also  Bennecke's  Principles  stead  of  deducting  one-third  for  new 

of  Indemnities  (ed.  1824)  478;  Sew-  on  the  expense  of  remetahng,  includ- 

all  v.  United  States  Ins.  Co.  11  Pick,  ing  dockage  and  calking,  there  shall 

(28  Mass.)   90,  96,  per  Shaw,  C.J.;  be  deducted  two  and  one-half  per  cent 

York-Antwerp    rules,    noted    in    §§  of  tiie  cost   of  remetaling,   dockage, 

3417-33  herein.  and  calking,  after  deducting-  the  vahie 

^s  Under  a  San  Francisco  form  of  of  the  old  metal  and  nails  for  each 

policy,    it    is    stipulated    "that    one-  and  every  month  the  metal  shall  have 
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§  3082 


the  ship's  vaUie.^''  In  a  Massachusetts  case,  where  the  copper  bot- 
tom was  taken  off  and  a  "brimstone  bottom"  put  on,  it  was  held  that 
insurers  were  not  haljle  for  newly  coppering  the  vessel,  even  thougli 
by  a  peril  within  the  policy  that  bottom  which  was  originally  on  the 
vessel  at  the  commencement  of  the  risk  was  destroyed.  The  stipu- 
lation in  this  case  was  that  "insurers  shall  not  be  liable  for  any  loss 
or  expense  in  replacing  the  copper  now  on  the  bottom  of  said  vessel, 
or  any  part  thereof,  should  the  same  be  removed  for  any  cause 
whatsoever,  but  shall  be  liable  for  the  loss  or  expense  after  she 
shall  have  been  new  coppered,"  and  it  was  further  held  that  the 
provision  should  be  construed  against  the  insurers,  and  it  was  not 
susceptible  of  a  construction  into  an  agreement  throwing  the  ex- 
pense of  recoppering  on  insured.  The  expense  of  the  bottom  put 
on  was  included  in  the  computation  as  for  a  total  loss.^**  The 
text-WTiters  notice  a  rule  approved  of  by  Mr.  Stevens  and  ^Ir. 
Benecke,  prevailing  in  certain  assurance  associations,  deducting 
one-fifth  on  copper  sheathing  for  every  year  after  the  first  till  the 
end  of  five  years. ^^  Chain  cables  and  ironwork  are  subject  to 
the  deduction. 2°  Mr.  Arnoulcl  says  that  for  chain  cables  the  de- 
duction is  fixed  at  one-sixth.  Painting  is  allowed  in  the  average 
in  Eneland.^ 


l)een  ou  the  vessel  at  the  time  when  of  mooring  to  that  of  repairs,  are 
it  is  taken  off,  and  if  it  shall  have  said  to  be  included  under  a  custom 
been  on  forty  months  or  more,  the  at  Boston:  2  Phillips  on  Ins.  (3d  ed.) 
cost  shall  be  Avholly  Ijorne  by  the  in-  194,  sec.  1434,  citing  "Statement  of 
sured.  In  case  the  vessel  shall  be  Mr.  Tyler,  a  witness  in  Orrok  v.  Com- 
on  a  single  bottom,  the  same  rule  monwealth  Ins.  Co.  21  Pick.  (38 
shall  apply  to  docking,  calking,  and  Mass.)  456,  459,  32  Am.  Dec.  271." 
painting  of  bottom."  "When  less  See  also  Dixon  on  Marine  Ins.  149. 
than  twenty  sheets  are  used,  the  But  see  §  3080  herein.  "No  wharf- 
patching  and  calking  under  the  same  age  shall  he  allowed  except  when 
shall  be  placed  in  the  vessel  column  indispensably  necessary  to  the  rei^air- 
one-third  off.  .  .  .  The  expenses  ing  of  the  vessel :"  Rules  for  adjust- 
attending  the  calking  above  the  metal  raent  of  losses  appended  to  same  San 
shall  be  adjusted  less  one-third  for  Francisco  form  as  above  noted, 
new:"  Rules  for  adjustment  of  losses  ^^  Prince  v.  Equitable  Safety  Ins. 
appended  to  same  San  Francisco  Co.  12  Gray  (78  Mass.)  527. 
form  of  policy.  Similar  clauses  ex-  ^^2  Arnould  on  Marine  Ins.  (Per- 
ist  in  other  forms  of  policies  in  rela-  kins'  ed.  1850)  987,  *984;  2  Id. 
tion  to  copper  or  other  sheathing.  ( Maclachlan's  ed.  1887)  943;  2  Phil- 
It  will  be  apparent  that  the  deduc-  lips  on  Ins.  (3d  ed.)  192,  sec.  1431; 
tion  of  two  and  a  half  per  cent  for  2  Parsons  on  Marine  Ins.  (ed.  1868) 
forty  months  operates  to  release  in-  384:  Stevens  on  Average,  172n;  Ben- 
surer,  ecke's  Principles  of  Indemnities,  458. 
"  Snapp  v.  Merchants' &  Manufac-  ^o  o  Phillips  on  Ins.  (3d  ed. )  193, 
turers'  Ins.  Co.  8  Ohio  St.  458.  sec.  1431.  Sec  York-Antwerp  Rules, 
Dockage,  wharfage,  and  other  inei-  §§  3417-33  herein, 
dental  charges,  such  as  the  expense  ^2  Arnould  on  Marine  Ins.  (Per- 
of  moving  the  vessel  from  her  place  kins'  ed.  1850)  987,  *984;  2  Id.  (Mac- 
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§  3083.  Recalking  and  recoppering  exceeding  vessel's  repaired 
value. — If  by  a  peril  insured  against  a  ship  is  so  damaged  that  it  is 
necessary  that  she  be  recalked  and  recoppered,  and  that  expense 
with  incidental  charges  will  exceed  the  vessel's  repaired  value,  the 
i'acls  will  justify  an  al)andonment.^ 

§  3084.  One-third  new:  five  per  cent  stipulation. — In  ascertain- 
ing whether  the  loss  amounts  to  five  per  centum  stipulated  in  the 
policy  it  is  held  that  a  deduction  must  be  made  of  one-third  of 
the  cost  of  repairs  as  an  allowance  for  the  difference  of  value  be- 
tween the  new  and  old  materials.^  In  another  case  of  an  exception 
of  liability  for  partial  loss  or  particular  average  ''unless  it  amounts 
to  five  per  cent."  It  was  held  that  all  repairs,  including  repairs 
to  the  shaft,  were  subject  to  the  customary  deduction  one-third 
new,  but  that  there  should  be  added  to  the  net  sum  the  charge  of 
towage  from  the  place  of  disaster  to  that  of  repairs,  and  this  with- 
out any  deduction.* 

§  3085.  One-third  new:  new  ship:  rule  here. — ^In  this  country 
the  rule  to  deduct  from  the  cost  of  repairs  one-third  for  the  dilfer- 
ence  between  new  and  old  materials  applies  even  when  the  ship 
is  new",  and  without  regard  to  the  fact  whether  the  ship  was  on  her 
first  voyage  or  not.^ 

§  3086.  Same  subject:  English  rule. — The  exception  in  favor  of 
new  ships  or  a  ship  on  her  first  voyage  exists  in  England,  although 
it  is  unsettled  as  to  what  constitutes  the  first  voyage.^ 

§  3087.  One-third  new:  ship  worth  more  repaired  than  before 
disaster. — In  England,  if  the  assured  repairs  the  vessel  before  aban- 
donment and  she  is  worth  more  repaired  than  before  the  disaster, 
nevertheless  the  case  is  within  the  rule  one-third  new  for  old, 
and  two-thirds  the  expense  of  repairing  the  sea  damage  are  to  be 

laehlan's  ed.  1887)    943,  944,  citing  United  States  Ins.  Co.  11  Pick.  (28 

Stevens  on   Average    (5th  ed.)    173.  Mass.)   90;  Orrok  v.  Commonwealth 

See    also    York- Antwerp    Rules,    §§  Ins.   Co.   21  Pick.    (38  Mass.)    456, 

3417-33  herein.  468,  32  Am.  Dec.  371. 

2  So  held  in  Thwing  v.  Washing-  ^  As  to  English  rule,  see  2  Amould 
ton  Ins.  Co.  10  Grav  (76  Mass.)  443.  on  Marine  Ins.   (Perkins'  ed.  1850) 

3  So  held  in  Sanderson  V.  Columbi-  983,  *980;  2  Id.  (Maelachlan's  ed. 
an  Ins.  Co.  2  Craneh  (U.  S.  C  C.)  1887)  941  et  seq.;  Id.  (9th  ed.  Hart  & 
218,  Fed.  Cas.  No.  14,349.  Simey)    sec.   1026,   pp.   1282  et  seq. 

*  Pen-y  v.   Ohio   Ins.   Co.   5   Ohio,  citing  Stevens  on  Average,  172 ;  Fen- 

305.  wick  v.  Robinson,  3  Car.  &  P.  323, 

5  Nickels  v.  Maine  Fire  &  Marine  33  R.  R.  675 ;  Pirie  v.  Steele,  8  Car. 

Ins.  Co.  11  Mass.  253,  258;  Dunham  &  P.  200,  2  Moody  &  R.  49,  56  R.  R. 

V.  Commercial  lus.  Co.  11  Johns.  (N.  840;  Thompson  v.  Hunter,  cited  in  2 

Y.)  315,  6  Am.  Dee.  374;  Sewall  v.  Moody  &  R.  51. 
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charged  to  the  ship,  but  additions  not  in  any  way  the  consequence 
of  sea  perils  are  to  be  charged.' 

§  3088.  One-third  new:  proceeds  of  old  materials:  rule  here. — 
In  adjusting  a  partial  loss  where  an  insured  vessel  has  been  re- 
paired the  insurer  is  liable  only  for  the  balanc-e  of  the  expense 
thereof,  after  deducting  from  the  gross  cost  or  expense  of  repairs 
the  proceeds  or  value  of  old  materials  not  used  and  one-third  new 
for  old  from  the  residue.  The  old  materials  in  such  case  are  held 
to  belong  to  assured.^ 

§  3089.  Same  subject:  English  rule. — Mr.  Arnould  approves  of 
the  rule  here,  saying  this  "seems  to  be  the  correct  rule."  Mr. 
Maclachlan,  however,  says  that  in  England  "the  practice  is  to  de- 
duct the  value  of  the  old  materials  from  the  net  expense  of  repairs, 
after  having  deducted  the  customary  one-third."  ^ 

§  3090.  One-third  new:  temporary  and  permanent  repairs. — If 
full  repairs  cannot  be  made  at  the  port  of  necessity,  or  the  cir- 
cumstances are  such,  in  view  of  the  master's  discretion,  as  to  justify 
making  temporary  repairs  there  and  proceeding  to  another  port 
and  completing  repairs,  it  is  proper  to  add  to  the  expense  at  the 
port  of  distress  the  additional  repairs  at  the  place  where  permanent 
repairs  are  made,  and  in  computing  the  amount  of  loss  the  tem- 
porary repairs  necessary  to  enable  a  ship  which  could  not  be  fully 
repaired  at*  the  port  of  distress  to  proceed  on  her  voyage,  as  well 
as  the  complete  repairs  made  at  a  subsequent  port,  are  subject  to 
the  deduction  of  one-third  new  for  old."  In  so  far,  however,  as 
temporary  repairs  at  an  intermediate  port  are  general  average,^^ 
they  ought  not  on  principle  to  be  subject  to  the  deduction  of  one- 
third  new.^^  If  repairs  are  not  actually  made,  a  mere  estimation 
of  what  they  would  have  cost  is  not  included. ^^ 

'  So  held  in  Aitc-hison  v.  Lohre,  4  Am.  Jur.  45 ;  3  Kent's  Commentaries 

App.  Cas.  755,  761,  per  Lord  Black-  (5th  ed.)  339. 

bum,  2   Q.  B.   D.   501,   3   Q.   B.   D.        9  2  Arnould  on  Marine  Ins.   (Per- 

558,  49  L.  J.  Q.  B.  123,  41  L.  T.  kins'    ed.    1850)    988,    *985;    '2    Id. 

323,  28  W.  R.  1,  4  Asp.  M.  C.  108,  (Maclachlan-s  ed.  1887)  944. 
14  Eng.  Rul.  Cas.  449.  lo  Paddock  v.  Commercial  Ins.  Co. 

8  Eager  v.  Atlas  Ins.  Co.  14  Pick.  ^04  Mass.  521;  American  Ins.  Co.  v. 

(31  Mass.)    141,  2o  Am    Dec.   363;  ^^^^^^^,^  4  ^y^^^^  ^^^   Y.)  45;  Brooks 

Brooks  V.  Oriental  Ins.  Co.  Y  Pick.  ,.,  Oriental  Ins.  Co.  7  Pick.  (24 
(24  Mass.)    259;   American  Ins^  Co.  .,^^      g^^  Young  v.   Turing, 

V.  Centei-,  4  Wend.    iV  Yj  45;  Dick-  ^    ^  ^  2   g^^^^  ^ 

ev   V.    ^lew    York    Jns.    Co.    4    Cow.  __^   m  t-.   t^    a —    tt     1  •  a 

(N.  Y.)   222.  s.  c.  254,  3  Wend.   (N.  '^2,  58  R.  R   4n;  Hopkins  on  Aver- 

Y.)    658,  20  Am.  Dec.  763;   Bvrnes  age  (4th  ed.)  149. 
v.  National  Ins.  Co.  1  Cow.  (N.  Y.)        ''  ^p''  ^  309/   herein. 
265.     See  Giles  v.  Eagle  Jns.  Co.  2        ^^  j-i„pi^ins   on  Average    (4th  Ovl.) 

Met.   (43  ^lass.)   140;  2  Phillips  on  149. 

Ins.   (3d  ed.)   196-200,  sec.  1434;   6        13  gtewart  v,    Steele,  5   Scott    (N. 
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§  3091.  Decisions  that  one-third  must  be  deducted  from  cost; 
repairs:  three-fourths  value:  fifty  per  cent  rule. — It  has  been  a 
matter  of  considerable  discussion  whether  in  adjnstino-  a  loss  one- 
third  new  for  old  nnist  be  dediicled  or  not  from  the  cost  of  re- 
pairs. It  is  held  in  a  Massachnsetts  case  that  the  cost  of  repairing, 
less  one-third  new  for  old,  must  exceed  half  the  ship's  value  to 
justify  an  abandonment  and  recovery  as  for  a  total  loss,  and  this 
even  though  the  policy  stipulates  against  any  liability  of  insurer, 
except  the  amount  of  damage  under  an  adjustment  as  for  a  partial 
loss  exceeds  half  the  amount  insured.^*  So  it  is  decided  in  another 
case  in  that  state  that  if  a  vessel  insured  under  a  valued  policy  is 
injured  by  the  perils  insured  against,  the  loss  is  not  total  unless  the 
ex]:)ense  of  repairs  exceeds  fifty  per  cent  of  the  valuation  in  the 
policy  after  the  deduction  of  one-third  new  for  old.^^  The  court 
said  in  this  case,  however:  ''We  prefer  a  construction  which  re- 
strains rather  than  that  which  enlarges  the  right  to  make  a 
technical  total  loss."  In  a  Missouri  decision,  where  the  policy 
stipulated  "no  loss  or  average  shall  be  paid  under  ten  per  cent  on 
the  agreed  value  in  this  policy,"  it  was  held  that  in  adjusting 
the  loss  upon  a  vessel  one-third  would  be  deducted  from  the  cost 
of  repairs  in  order  to  determine  the  amount. ^^  So  in  a  New  York 
case  it  is  declared  that  it  is  a  well-settled  principle  o^  American 
law  that  if  a  vessel  be  damaged  by  any  of  the  perils  insured  against, 
so  that  the  repairs  necessary  to  restore  her  to  her  former  state  and 
render  her  seaworthy  will  exceed  three-fourths  of  her  value  before 
the  disaster,  the  owner  may  abandon  as  for  a  total  loss,  and  that 
the  injury  is  usually  spoken  of  as  one  to  more  than  half  her  value, 
deducting  one-third  new  for  old.^'  Again,  in  the  same  state  it  is 
also  decided  that  to  establish  the  damaged  value  of  the  ship  one- 
third  new  for  old  must  be  deducted  from  her  gross  repairs ;  that  is, 
to  entitle  assured  to  abandon  as  for  a  total  loss  the  vessel  must  be 
injured  to  the  amount  of  three-fourths  her  value.^®  So  in  another 
case  one-third  new  for  old  was  deducted  in  determining  wheth- 
er  repairs    exceeded   half    the   ship's   value.^^      And   m    another 

R.)    927,   11   J.    C.   P.   155.      See   §  i6i<;ei.r   v.    Quaker    City   Ins.    Co. 

3016  herein.  33   Mo.    158;    Wallace   v.    Ohio   Ins. 

1^  Winn  V.  Columbian  Ins.  Co.  12  Co.  4  Ohio,  231. 

Pick.  (29  Mass.)  279;  Orrok  v.  Com-  ^'^  Dickey  v.  American   Ins.   Co.  3 

monwealth    Ins.    Co.    21    Pick.     (38  Wend.    (N.   Y.)    658,    20   Am.    Dee. 

Mass.)  456,  32  Am.  Dec.  271:  Heeb-  763. 

ner  v.  Eagle  Ins.   Co.  10   Grav    (76  !»  Smith  v.  Bell,  2  Caines  Cas.  (X. 

Mass.)   131,  69  Am.  Dec.  308.  Y.)   153,  per  Lansing,  C. 

IS  Deblois    v.    Ocean    Ins.    Co.    16  ^^  Saurez  v.   Sun  Mutual  Ins.  Co. 

Pick.    (33  Mass.)    303,  28  Am.  Dec.  2  Sand.  (N.  Y.)  482. 
215,  per  Putnam,  J. 
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decision  it  is  decided  that  one-third  new  for  old  must  be 
deducted  from  the  whole  cost  of  repairs  in  estimating  whether 
repairs  exceed  half  the  ship's  value.^"  And  where  the  owner  of 
a  vessel  and  cargo  insures  the  vessel,,  and  she  is  injured  to  half 
her  value,  and  her  freight  and  cargo  are  liable  to  such  general 
average  contribution  as  reduces  the  loss  on  the  vessel  below  one- 
half,  estimating  one-third  new  for  old,  tlie  owner  cannot  abandon 
for  a  technical  total  loss,^  So  in  an  Ohio  case  it  is  said  that  al- 
though a  vessel  remains  in  specie,  yet  the  owners  cannot  prevent 
the  application  of  the  rule  one-third  new  for  old  by  showing  that 
the  cost  of  repairs  would  exceed  the  repaired  worth  of  the  vessel.^ 

§  3092.  Same  subject:  decisions  that  one-third  need  not  be 
deducted. — In  a  Federal  court  decision  it  is  held  that  the  deduction, 
as  in  cases  of  partial  loss'  of  one-third  new  for  old  from  the  repairs 
is  inapplicable  to  constructive  total  losses  by  an  injury  in  excess 
of  half  the  ship's  value.^  So  in  another  case,  an  eminent  authority 
declares  that  in  estimating  whether  a  vessel  is  damaged  to  lialf  her 
value  there  is  no  deduction  of  one-third  new  for  old  as  in  cases 
of  partial  loss.*  And  the  supreme  court  has  decided  that  in  de- 
termining whether  the  expense  of  repairs  exceeds  half  the  vessel's 
value  one-third  new  for  old  should  not  be  taken  into  account,^ 
and  the  same  ruling  obtains  in  a  Louisiana  case  ^  and  in  a  Massa- 
chusetts decision.'  And  a  New  York  ruling  is  that,  in  detetmining 
whether  a  vessel  is  damaged  to  over  one-half  the  value,  new  for  old 
is  not  to  be  deducted  from  the  gross  repairs,'  and  a  like  ruling 
obtains  under  a  Pennsylvania  case.^ 

§  3093.  Same  subject:  opinions  of  text-writers. — Mr.  Arnould 
says  of  the  rule  that  the  deduction  of  one-third  new  for  old  is  not 
to  be  made  in  estimating  ihe  cost  of  repairs.  "On  principle,  it 
appears  correct  and  in  fact  to  follow  as  a  consequence  from  the 

20  Fiedler   v.   New   York   Ins.    Co.  Mason    (U.  S.  C.  C.)   27,  Fed.  Cas. 

6  Duer  (N.  Y.)  282;  Center  v.  Ameri-  No.  10,905,  per  Story,  J.;  Robinson 

can   Ins.   Co.  4  Wend.    (N.  Y.)  _45.  v.    Commonwealth   Ins.   Co.    3   Sum. 

See  also  Dunham  v.  Commercial  Ins.  (U.   S.   C.   C.)    220,  225,  Fed.   Cas. 

Co.  11  Johns.    (N.  Y.)    315,  6  Am.  No.  11,949,  per  Story,  J. 

Dec.  374 ;  American  Ins.  Co.  v.  Og-  ^  Bradlie  v.  Maryland  Ins.  Co.  12 

den,  20  Wend.   (N.  Y.)   287;  Dickey  Pet.   (37  U.  S.)   378,  9  L.  ed.  1123. 

V.  New  York  Ins.  Co.  4  Cow.  (N.  Y.)  ^  Phillips   v.   St.   Louis   Perpetual 

222.  Ins.  Co.  11  La.  Ann.  459. 

^  Pezant   v.   National   Ins.    Co.   15  '  Sewall  v.  United  Ins.  Co.  11  Pick. 

Wend.  (N.  Y.)  453.  (28  Mass.)  90. 

2  Globe   Ins.    Co.    v.    Sherlock,    25  '  Dupuy  v.  United  Ins.  Co.  3  Johns. 

Ohio  St.  50,  rev'g  1  Cine.  (Ohio)  193.  Cas.  (N.  Y.)  182. 

^  Wallace  v.  Thames  &  Mersey  Ins.  ^  American  Ins.  Co.  v.  Francia,  9 

Co.  22  Fed.  CG.  per  .Matthews, "j.  Pa.  390. 

*  Peele   v.   Merchants"   Ins.    Co.   3 
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test  of  constructive  total  loss  as  laid  down  in  our  own  jurisprudence, 
viz.,  that  the  point  to  be  considered  is  whether  a  prudent  owner,  if 
uninsured,  would  sell  rather  than  repair  from  a  calculation  that  the 
cost  of  repairs  would  exceed  the  repaired  value.  This  clearly  im- 
plies that  all  consideration  as  to  the  cost  of  repairs  are  to  be  dis- 
regarded which  have  reference  to  the  sum  they  would  cost  an 
owner  if  insured."  ^°  Mr.  Phillips  is  of  opinion  that,  ''on  the 
whole,  the  more  simple  and  probable  construction  seems  to  be  that 
the  rule  for  a  deduction  of  a  third  is  not  applicable  to  the  case 
of  a  constructive  total  loss  of  the  vessel.""  Mr.  Parsons  says: 
''The  later  and  stronger  authority,  and  we  think  the  better  reason, 
would  require  that  this  one-third  should  not  be  deducted."  ^^ 
Chancellor  Kent  is  also  of  like  opinion. ^^ 

§  3094.  Same  subject:  conclusion. — Although  there  is  a  want  of 
harmony  in  the  decisions,  nevertheless  it  will  be  seen  that  at  the 
present  lime  the  text-writers  ^*  substantially  agree  as  to  the  govern- 
ino-  rule,  and  this  being  in  accord  with  the  opinion  of  so  eminent 
an  authority  as  Mr.  Justice  Story,  coupled  with  the  reasoning  and 
principle  underlying  such  a  rule,  as  well  also  as  upon  the  fact  of 
other  supporting  decisions  of  weight,  affords  a  just  and  fair  ground 
for  the  assertion  that  the  rule  that  one-third  should  not  be  deducted 
in  cases  of  the  kind  under  consideration  is  sustained  by  the  weight 
of  authority.  The  rule,  however,  would  be  subject  to  such  qualifica- 
tions as  may  arise  in  case  of  stipulations  otherwise  in  the  policy. 

§  3095.  One-third  new:  marine  interest:  bottomry  or  respon- 
dentia money  for  repairs:  repairs  defrayed  by  sale  of  goods. — It 
is  held  that  in  a  Massachusetts  case  that  if  it  is  necessary  to  raise 
money  at  marine  interest  for  the  purpose  of  repairing  a  vessel 
insured,  the  rule  of  deducting  one-third  new^  for  old  is  to  be  applied 
to  such  interest  in  determining  the  amount  for  which  the  insurers 
are  liable ;  ^^  although  it  is  declared  that  it  is  the  master's  duty  to 
exhaust  all  other  means  of  raising  the  money  before  he  can  legally 
subject  insurers  to  the  payment  of  extraordinary  marine  interest. ^^ 
And  if  the  shipow^ner  is  present  or  near  enough  to  be  consulted, 
the  sacrifice  of  marine  interest  on  hypothecation  to  raise  money  for 

^^2  Amould  on  Marine  Ins.  (Phil-  ^^  Orrok  v.  Commonwealth  Ins.  Co. 

lips    ed.    1850)    1108,    *1102;    2    Id.  21  Pick.  (38  Mass.)  456,  32  Am.  Dec. 

(Maclachlan's   ed.    1887)    1048;    Id.  271. 

(9th  ed.  Hart  &  Simey)  sec.  1129,  p.  ^^  Reade  v.  Commercial  Ins.  Co.  3 

1407.                                                     _  Johns.  (N.  Y.)  352,  3  Am.  Dec.  495. 

1^2  Phillips  on  Ins.   (3d  ed.)  2/8,  See   Ruckman   v.   Merchants'   Lonis- 

282,  sec.  1543.  ville  Ins.   Co.  5  Duer   (N.  Y.)    342; 

^2  2   Parsons   on  Marine  Ins.    (ed.  The  Ship  Fortitude,  3  Sum.   (U.  S. 

1868)  129.  C.  C.)  228,  Fed.  Cas.  No.  4,953,  per 

^3  3  Kent's  Commentaries,  330.  Story,  J. 

1*  See  last  note. 
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repairs  does  not  concern  the  underwriter,  except  so  far  as  affected 
by  contribution  in  general  average.^''^  Where  the  master  sold  a 
part  and  borrowed  money  on  respondentia  on  the  residue  of  the 
cargo  at  the  port  of  necessity  to  make  the  repairs,  the  insurers 
were  charged  with  the  amount  expended  for  repairs  with  interest, 
deducting  one-third  new  for  old,  and  also  the  difference  between 
the  amount  the  cargo  sold  brought  and  what  it  would  have 
brought  at  the  port  of  delivery,  together  wdth  the  marine  interest 
on  the  respondentia  bond  and  the  ship's  proportion  of  the  general 
average. ^^  So  in  another  case  it  is  held  that  one-third  new  for  old 
should  be  deducted  notwithstanding  the  vessel  was  repaired  on  bot- 
tomr}^  n;oney  and  sold  to  satisfy  the  same,^^  The  supposition  in 
case  of  one-third  new  for  old  is,  that  the  vessel  comes  to  the  owner's 
use  as  a  ship  of  greater  value,  and  if  the  underwriters  in  cases  of  the 
character  of  the  last  do  no  act  to  jjrevent  possession  by  the  assured, 
but  the  latter  is  deprived  by  his  OAvn  voluntary  act  of  such  benefit 
as  he  might  otherwise  have  derived,  the  underwriters  are  not 
responsible,  but  if  the  assured's  non-possession  arises  from  the 
assurer's  fault,  then  they  should  bear  the  burden.^"  But,  subject 
to  such  qualification  as  may  exist  under  circumstances  such  as 
those  indicated  by  the  last  statement,  and  subject  also  to  such 
qualification  as  may  arise  in  case  the  assured  is  in  fault  in  not 
providing  means  for  raising  funds,  the  general  rule  now"  seems  to 
be  that  the  deduction  of  one-third  ''is  not  to  be  made  from  the 

17-2  Pbiliips  on  Ins.  (3d  c\)  304,  1868)   140,  where  he  doubts  the  lia- 

300,  sees.  1567,  1576.  bility   of   insurers   for   a   total   loss, 

^8  Dickey  v.  New  York  Ins.  Co.  4  saying :     "For  even   if   the  insurers 

Cow.   (N.  Y.)   222;  Depau  v.  Ocean  were  bound  to  discharge  this  bond, 

Ins.  Co.  5  Cow.  (N.  Y.)  63,  15  Am.  they  would  be   answerable  only  for 

Dec.  431;  Jumel  v.  Marine  Ins.  Co.  the  neeessar\r  or  direct  and  immediate 

7  Johns.    (N.  Y.)    412,  5  Am.  Dec.  consequences  of  not  doing  so :"  C'itm^r 

283.  Bradlie  v.  Maryland  Ins.  Co.  12  Pet. 

19  Humphrey  v.  Union  Ins.  Co.  3  (37  U.  S.)   378,  405,  9  L.  ed.  1123, 

Mason   (U.  S.  C.  C.)  429,  Fed.  Cas.  per  Story,  J.;  and  in  another  place 

No.  0,871.    See  also  Paddock  v.  Com-  the  same  writer  says :     "If  the  vessel 

mcrcial  Ins.  Co.  104  Mass.  521.  aiTives  safely,  and  the  owners  choose 

^•^  Humphreys  v.  Union  Ins.  Co.  3  not  to  pay  the  bond,  the  vessel  goes 

Mason   (U.  S.  C.  C.)  429,  Fed.  Cas.  to  the  obligees.     The  repairs  are  of 

No.  6,871,  per  Storj-,  J.;  Bradlie  v.  no   benefit  whatever  to  the  insured, 

Maryland  Ins.  Co.  12  Pet.  (37  U.  S.)  but  this  is  no  reason  why  the  insurers 

378,  405,  9  L.  ed.  1123;  Da  Costa  v.  should  not  have  the  benefit  of  this 

Newnham,  2  Term  Rep.  407,  2  Burr,  deduction  of  one-third  new  for  old; 

407;  2  Marshall  on  Ins.    (ed.  1810)  because,  not  being  under  any  obliga- 

598;  2  Arnould  on  Marine  Ins.  (Per-  tion  to  pay  the  bond,  they  are  not 

kins'  ed.  1850)  986,  987;  2  Id.  (Mac-  liable  for  the  consequences  of  its  non- 

lachlan's   ed.   1887)    943;   2   Phillips  payment."     See  also   §  3059   herein, 

on  Ins.    (3d  ed.)   193,  194,  301,  sec.  "Liability   of   insurers   where   funds 

1560;  2  Parsons  on  Marine  Ins.  (ed.  raised  for  repairs  on  bottomry." 
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extraordinary   e.\pcn>e  uuavoidalily  iiieiirred  for  raising  fund«  to 
make  re[)airs."  ^ 

§  3096.  Addition  of  salvage  charges  due  salvors:  estimation  of 
repairs:  half  value, — Salvage  for  wliicli  the  vessel  is  liable  to  sal- 
vors slionld  be  inchidcd  and  added  to  the  expense  of  repairs  proper 
in  determining  wliether  the  vessel  could  be  repaired  at  half  her 
vakio  where  she  is  stranded.^  and  there  should  be  charged  to  the 
shipowner  his  portion  of  tlie  salvage  expenses,  and  included  with 
the  cost  of  repairs,  to  make  the  half  value  under  the  clause  con- 
cerning lial)ilily  as  for  a  inniial  lo.-s.^ 

§  3097.  When  expenses  of  temporary  repairs  enter  into  general 
and  when  into  particular  average. — This  question  has  been  con- . 
siderably  discussed,  with  a  result  that  a  different  conclusion  has 
been  arrived  at  in  this  country  than  in  England,  so  far  at  least 
as  the  principal  point  is  involved.  The  rule  here  seems  to  be  this, 
that  if  a  vessel  is  injured  by  some  extraordinary  peril  of  the  sea 
common  to  all  the  property,  and  temporary  repairs  are  neces- 
sarily made  at  an  intermediate  port  of  distress,  complete  repairs 
there  not  being  deemed  advisable,  or  there  being  an  inability  to 
make  them,  or  the  making  thereof  being  deemed  prejudicial  to 
all  interests  concerned,  the  charges  are  general  average  where  the 
shipowner's  expense  in  prosecuting  the  voyage  and  in  making 
subsequent  repairs  is  not  lessened,  aiid  such  repairs  do  not  pecu- 
liarly benefit  said  owner  or  are  afterward  of  no  benefit  to  the 
ship.  It  will  be  seen,  however,  that  this  rule  comprehends  such 
repairs  only  as  are  strictly  necessary  to  enable  the  ship  to  com- 
plete her  voyage  and  carry  the  cargo  to  its  destination,  and  which 
do  not  permanently  benefit  the  vessel,  and  the  question  involves 
that  of  the  obligation  to  keep  her  seaw^orthy  for  that  purpose  so 
far  as  may  be  practicable.  In  eases  of  particular  damage,  the  re- 
pairs of  which  are  a  benefit  to  the  ship,  or  in  case  of  repairs  not 
strictly  necessary  to  the  prosecution  of  the  voyage,  they  are  placed 

12  Phillips  on  Ins.   (3d  ed.)   195,  marine    interest     ...     are    added 

see.   1433.     Perhaps   the  word   "un-  to  the  cost  of  repair  from  wlucli  tlie 

avoidably"  in  the  rule  would  exculde  deduction  is  made."     2   Parsons  on 

the  last  qualification  in  the  text.   Mr.  Marine  Ins.  (ed.  1868)   394. 
Parsons  says:     "It  may  be  that  ex-        ^  gj-adJie  v.  Maryland  Ins.  Co.  12 

traordinary  expenses  occur  in  raising  Pet.   (37  U.  S.)   378,  9  L.  ed.  1123. 

funds  for  repairs  or  otherwise  or  in  See  Sewall  v.  United  States  Ins.  Co. 

making  repairs  by  the  mere  fault  of  11  Pick.  (28  Mass.)  90. 
the  owner.     We  "know  not  on  what        ^  Young  v.  Union  Ins.  Co.  24  Fed. 

ground  this  expense  can  be  charged  279 ;  Orrok  v.  Commonwealth  Ins.  Co. 

to  the  insurers,  but  such  expenses  as  21  Pick.  (38  Mass.)  456,  32  Am.  Dec. 

are  necessarily  incurred  by  or  natur-  271.     See  Hall  v.  Ocean  Ins.  Co.  21 

ally  belong  to  the  work  of  repair  as  Pick.   (38  Mass.)   472. 
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to  the  account  of  particular  average.*  And  so  far  as  there  may  be 
an  excessive  cost  for  repairs  necessitated  at  the  port  of  distress  for 
the  benefit  of  the  cargo,  such  surplus  expense  would  be  general 
average.^  But  expenses  incident  to  repairs  incurred  in  the  ex- 
pectation of  continuing  the  voyage  are  not  chargeable  to  general 
average  when  the  voyage  is  subsequently  abandoned.^  The  rule 
stated  by  us  is  substantially  in  accord  with  the  opinions  of  Chan- 
cellor Kent,  Mr.  Phillips,  and  Mr.  Parsons.''^     But  Mr.  Arnould 


*  Brooks    V.    Oriental    Ins.    Co.    7  incurred  for  the  common  good  and 

Pick.     (24    Mass.)    259,    relying    on  safety."    Emerigon    on    Ins.    (Mere- 

Plummer  v.  Wildman,  3  Maule  &  S.  dith's   ed.   1850)    c.   xii.   sec.   41,   p. 

482,  16  R.  R.  334.     And  see  Id.,  per  482.      He    also    says    (Id.    p.    481)  : 

Lord    Ellenborough   and    Bayley,   J.  "If  a  ship  that  tinds  herself  through 

See  Padleford  v.  Boardman,  4  Mass.  vis  major  out  of  a  state  to  continue 

548 ;    Saltus   v.    Commonwealth   Ins.  her  navigation  takes  refuge  in  a  port 

Co.  10  Johns.   (N.  Y.)   487;   Sparks  where  she  is  repaired,  do  the  expenses 

V.     Kittredge,    9    L.     R.     318,     per  of  repairs  and  stay  enter  into  gen- 

Sprague,  J.;  Wilson  v.  Bank  of  Vic-  eral  average?     The  Roman  law  de- 

toria,   Q.   B.   2   Eng.   L.   R.   203,  36  cides  that  they  would  not.     A  vessel 

L.  J.  Q.  B.  89,  16  L.  T.  9,  15  W.  R.  was  on  her  way  to  Ostia.    During  her 

693.     Examine  Hassan  v.  St.  Louis  route  she  was  excessively  strained  by 

Perpetual  Ins.  Co.  7  La.  Ann.  11,  56  tempest:    Navis    adversa    tempestate 

Am.  Dec.  591.  depressa.      The   lightning   burnt   her 

^  See  3  Kent's  Commentaries  (5th  rigging,   her  mast,  and   yards:   letu 


ed.)   236. 

6  The  Joseph  Farwell,  31  Fed.  814. 
See  Williams  v.  Suffolk  Ins.  Co.  3 
Sum.  (U.  S.  C.  C.)  510,  Fed.  Cas. 
No.    17,739.      Emerigon    says:      "A 


iluminis  deustis  armamentis,  et  ar- 
bore,  et  antenna.  In  this  sad  state 
she  put  into  Hippone :  Hipponem  de- 
lata  est.  There  she  was  repaired  and 
new  rigging  hastily  provided:  Ibique 


vessel  injured  by  tempest,  rendered  tumultuariis     armamentis     ad    prae- 

incapable  of  continuing  her  naviga-  sens  eomparatis.     She  set  sail  again 

tion  without  running  the  risk  of  be-  and  arrived  at  Ostia,  where  the  cargo 

ing  lost,  puts  into  the  first  port  to  which  was  uninjured  was  discharged: 

be   repaired.     .     .     .     The    expenses  Ostiam   navigavit   et   onus   integmm 

and  cost  of  the  repairs,  the  price  of  pertulit.     The  question  was,  whether 

the  masts,  sails,  and  other  rigging  it  the  shippers  were  to  contribute  to  the 

has  been  necessai-y  to  purchase  are  damage   suffered   by   the   vessel   and 

not  admitted  (into  general  average)  ;  to  the  repairs  made  on  her:  Quaesi- 

still,  if  there  has  been  an  excessive  turn  est  anii,  uborum,  onus  fuit,  nau- 

value  in  all  these  objects,  either  from  tae,  .  pro    damno,   conferre   debeant? 


a  scarcity  of  workmen  or  from  dear- 
ness  of  rigging,  timber,  and  other  ma- 


The   juriconsult   answered.   No:    Re- 
sjjondi  non  debere.    For,  said  he,  the 


more    for    its    object    to    repair   the 
vessel  and  to  place  her  in  a  state  to 


terial,   this   surplus   of   price   would  expense    incurred    at    Hippone    had 
enter  into  general  average.    It  is  true 
the   law   above   cited   is   contrary  to 

our  jurisprudence.     But  if  the  vessel  continue  her  voyage  than  to  preserve 

injured  by  tempest  were  not  repaired  the  merchandise:   Hunc  enim  sump- 

in  the  port  of  repose  she  would  re-  tum,  instruendae  magis  navis,  quam 

main   innavigable,   this   would   bring  conservandarum  mercium  gratia  fac- 

the  most  serious  })rejudice  to  the  car-  tum  esse." 

go.    It  is  then  a  question  of  expense        '3  Kent's  Commentaries  (5th  ed.) 
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criticises  the  rule  here  and  the  English  case  upon  which  it  is  evi- 
dently based  as  opposed  to  principle,  and  says:  ''In  theory,  it 
is  not  easy  to  perceive  on  what  ground  the  necessity  of  the  repairs 
should  entitle  them  to  be  paid,  for  in  general  average  and  in  prac- 
tice it  would  obviously  be  very  difficult  to  discover  any  kind  of 
repairs  which  would  not  be  of  some  benefit  to  the  ship,"  and  adds 
that  on  principle  the  true  rule  seems  to  be  "that  the  expense  of 
repairs  rendered  necessary  by  particular  average  losses  sustained  by 
the  ship  can  never  give  a  claim  to  a  general  average  contribution, 
but  that  such  claim  can  only  be  sustained  when  the  damage  to  be 
repaired  was  in  itself  a  general  average  loss."  ^  It  is  said  in  a 
case  in  the  United  States  Supreme  Court  that  "repairs  necessary 
to  remove  the  inability  of  the  ship  to  proceed  on  her  voyage  are 
now  regarded  everywhere  as  the  proper  subject  of  general  average 
expenses,  for  repairs  beyond  what  is  reasonably  necessary  for  that 


235  et  seq.;  2  Phillips  on  Ins.  (3d 
ed.)  83  et  seq.,  sec.  1300;  2  Parsons 
on  Marine  Ins.  (ed.  1868)  253,  395, 
264,  277-79.  See  Abbott  on  Ship- 
ping (6th  ed.)  494  et  seq.,  and  notes. 
^2  Arnould  on  Marine  Ins.  (Per- 
kins' ed.  1850)  908-12,  960,  *906, 
*910,  *957;  2  Id.  (Maclachlan's  ed. 
1887)  877-80.  In  the  1850  edition, 
Power  V.  Whitmore,  4  Maule  &  S. 
141,  16  R.  R.  416,  and  Benecke's 
Principles  of  Indemnities,  196,  198, 
are  relied  on  in  support  of  the  rule 
stated  by  Mr.  Arnould.  Mr.  Mae- 
lachlan  omits  in  form  Mr.  Arnould's 
rule,  although  he  states  its  substance. 
As  to  the  English  case  of  Plummer 
V.  Wildman,  3  Maule  &  S.  482,  16 
R.  R.  331,  Mr.  Arnould  says:  It 
"must  either  be  considered  to  be  over- 
ruled, or  at  all  events  not  to  be 
an  authority  for  the  rule  thus  de- 
duced from  it;  the  facts  of  the  case 
do  not  authorize  such  an  inference." 
The  language  of  Lord  Ellenborough 
in  that  case  was :  "It  is  not  so  much 
a  question  whether  the  first  cause  of 
the  damage  was  owing  to  this  or  that 
accident,  to  the  violence  of  the  ele- 
ments, or  to  the  collision  of  another 
ship,  as  whether  the  effect  produced 
was  such  as  to  incapacitate  the  ship 
without  endangering  the  whole  con- 
cern from  further  prosecuting  her 
voyage   unless  she  returned  to  i^ort 

5: 


and  removed  the  impediment.  As  far 
as  removing  the  incapacity  is  con- 
cerned, all  are  equally  benefited  by 
it,  and  therefore  it  seems  reasonable 
that  all  should  contribute  toward  the 
expenses  of  it,  but  if  any  benefit 
ultra  the  mere  removal  of  this  in- 
capacity should  have  accrued  to  the 
ship  by  the  repairs  done,  inasmuch 
as  that  rule  inures  to  the  peculiar 
benefit  of  the  shipoAvner  only,  it  will 
not  come  under  the  head  of  general 
average:"  Id.  486.  In  the  same  case 
Bayley,  J.,  says:  "I  doubt  whether 
the  repair  of  any  particular  damage 
could  be  placed  to  the  account  of  gen- 
eral average,  inasmuch  as  it  is  a 
benefit  done  to  the  ship.  ...  If, 
however,  the  repairs  were  merely  sucii 
as  were  necessary  to  enable  the  ship 
to  prosecute  her  voyage  home,  and 
were  afterward  of  no  benefit  to  the 
ship,  such  repairs  I  think  would 
properly  come  under  a  general  aver- 
age. Therefore,  deducting  the  benefit 
if  there  be  any  which  results  to  the 
ship  from  this  repair,  the  act  may  be 
placed  to  the  account  of  general  aver- 
age:" Id.  482.  Mr.  Arnould  also 
says :  "From  these  expressions  of 
Lord  Ellenl)orough  it  was  not  un- 
fairly inferred  that  the  rule  estab- 
lished by  Plummer  v.  Wildman  was 
this,  that  the  expense  of  repairs  done 
to  a  ship  in  a  port  of  distress,  in  as 
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purpose  are  not  so  regarded."  ^  It  is  evident  that  there  may  be 
such  a  sacrifice,  as  in  case  of  a  necessity  to  cut  away  masts  and 
rigging,  that  the  loss  will  be  a  general  average  loss.^"  So  that  the 
expens;e  of  repairing  a  general  average  loss  would  come  into  gen- 
eral average. ^^  In  considering  this  question  here  the  distinction 
which  runs  through  the  authorities  between  the  expenses  or  repairs 
as  such  and  the  expenses  consequent  upon  entering  and  quitting 

far  as  they  are  no  more  than  just  they   were  voluntarily   made   with   a 

suflicient  to  enable  the  ship  to  keep  view  to  the  general  safety,  and  that 

the  sea  till  she  completes  her  voyage,  they  accomplished  or  aided  at  least 

;ind  are  of  no  premanent  benefit  to  in  tlie  accomplishment  of  that  pur- 

the  ship  ultra  that  purpose,  give  a  pose."     This  was  a  case  of  voluntary 

claim  to  general  average  contribution  stranding  and  expenses  includino-  cost 

quite  irrespective  of  the  nature  of  the  of  repairs  incurred,  which  were  held 

loss  which  induced  the   necessity  of  to  be  general  average,  reversin"-  the 

repairing."      Mr.    Maclachlan,    how-  court  below  where  it  was  decided  that 

ever,  in  a  summary  manner  disposes  they   were   particular   average:    The 

of  the  decision,  and  infercntialiy  of  Star  of  Hope,  9   Wall.    (76°U.   S.) 

the  authorities  in  this  country  based  203,  19  L.  ed.   638,  per  CliiJord    J 

thereon,  by   the  statement  "that  ex-  See  Williams  v.   Suffolk   Ins.   Co.  3 

cept  for  the  authority  conceded  to  it  Sum.    (U.   S.   C.   C.)    510    Fed.   Cas 

ill  the  United  States  the  case  would  No.    17,739;    Nelson    v.    Belmont     5 

be  wholly  unworthy  of  being  referred  Duer  (N.  Y.)  310,  325. 
to  :'■  2  Arnould  on  Marine  Ins.  (Mac-        ^^  The  distinction  made  by  Mr.  Ar- 

lachlan's  ed.)   880.     See  Id.   (9th  ed.  nould    is,    however,    important.      He 

Hart  &  Simey)  sec.  948,  p.  1178.  says,  in  regard  to  expenses  of  repairs, 

9  The   Star  of  Hope,  9  Wall.   (76  that  they  are  a  consequence,  "not  of 

U.  S.)   203,  19  L.  ed.  638,  per  Clif-  putting  into  port  to  refit,  but  of  the 

i'"^rd,  J.  foregoing  loss,"  and  that  the  question 

1"  Potter  v.  Providcnce-\\  aslinigton  whether  expenses  of  repairs  should 
Ins.  Co.  4  Mason  (V.  S.  C.  C. )  298,  come  into  general  average  would  de- 
Fed.  Cas.  No.  11,336;  Walker  v.  pend  upon  the  nature  of  the  loss 
United  States  Ins.  Co.  11  Serg  &  R.  which  necessitated  the  expense,  and 
(Pa.)  61,  14  Am.  Dec.  610.  It  is  that  "the  cost  of  repairing  damage 
declared  in  the  supreme  court  case  accidentally  caused  to  the"  ship  b\- 
above  noted  that  "common  justice  perils  of  the  sea  can  never  on  prin- 
dictates  that  where  two  or  more  par-  ciple  give  a  claim  to  contribution, 
ties  are  engaged  in  the  same  sea  risk,  for  to  pay  the  cost  of  such  repair  is 
and  one  of  them  in  a  matter  of  im-  a  duty  imposed  on  the  captain  bv  the 
minent  peril  makes  a  sacrifice  to  very  contract  of  atfreightment,  wliere- 
avoid  the  imi)ending  danger,  or  in-  by  he  has  pledged  himself  to  main- 
curs  extraordinary  expenses  to  pro-  tain  the  ship  in  a  fit  state  for  trans- 
mote  the  general  safety,  the  loss  or  ])orting  the  cargo  to  its  place  of 
expense  so  incurred  shall  lie  assessed  destination,  and  of  this  duty  the  shi])- 
upon  all  in  proportion  lo  the  share  per  of  the  goods  has  a  right  to  de- 
of  each  in  the  adventure,  .  .  .  mand  the  fulfillment  without  contrib- 
but,  in  order  to  constitute  a  basis  for  uting  to  the  expense:"  2  Arnould  on 
such  claim,  it  niust  appear  that  the  Marine  Ins.  (Perkins'  ed.  1850)  908, 
expenses  or  sacrifices  were  occasioned  909,  *906;  2  Id.  (Maclachlan's  ed! 
i)y  an  cpparcnily  imminent  ])eri!,  tliat  1887)  879. 
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a  {lort  to  relit  during  her  necessary  detention  there  should  not  be 
overlooked. 

§  3098.  Repairs:  general  average:  jettison  and  fifty  per  cent  rule. 
— 'IMiat  there  may  he  a  sacrilU'e  by  jettison  of  parts  of  the  ship 
which  will  come  into  general  average  is  admitted;  as  in  the'case  of 
cutting  away  masts,  etc.^^  Although,  says  Emerigon,  the  carrying 
away  of  a  mast  by  the  force  of  the  wind  without  the  help  of  man 
is  particular  average,  yet  "if  the  wind  having  broken  the  ma'it 
the  fracture  is  obliged  to  be  finished,  and  the  mast  thrown  into  the 
sea  with  sails  and  rigging,  it  is  then  a  general  average  for  the 
value  of  the  mast  and  accessories  in  the  state  the  wdiolo  was  worth 
before  being  broken."  ^^  And  under  the  fifty  per  cent  rule  in 
this  country  it  is  properly  a  question  whether,  in  computing  the 
cost  of  repairs  and  the  ship's  damage,  general  average  charges  of 
such  a  character  should  be  considered.  If  the  policy  stipulates  that 
the  amount  upon  which  the  right  to  abandon  rests  must  exceed 
half  the  amount  insured  as  if  adjusted  as  a  partial  loss,  or  con- 
tains some  like  provision,  general  average  charges  must  not  be 
added  to  a  partial  loss  to  aggregate  a  constructive  total  loss,  for 
the  intent  is  evidently  in  such  case  to  exclude  general  average 
charges.^*  The  abandonee,  however,  in  case  where  no  contribution 
has  been  made,  is  entitled  to  the  claim,  and  the  case  then  stands, 
with  respect  to  assured's  right  to  insist  upon  a  constructive  total 
loss,  upon  a  like  footing  as  other  cases  under  the  fifty  per  cent  rule. 
But  if  there  has  been  a  contribution,  a  deduction  should  be  made, 
and  the  loss  continuing  constructively  total,  the  right  to  abandon 
still  exists,  and  the  owner  of  the  ship  being  also  the  owner  of  other 
interests  subject  to  contribution,  the  same  rule  obtains  that  a  de- 
duction be  made  in  estimating  the  loss.^^  1/  the  expense  of  repairs 
be  less  than  half  the  ship's  value  upon  deduction  of  the  same  by 

^2  See  chapter  on  general  average,  western  Transportation  Co.  v.  Conti- 

ete..  herein.  nental    Ins.    Co.    24    Fed.    171,    per 

13  Emerigon  on  Ins.  (Meredith's  ed.  Brown,  J.     See  §  3108  herein. 
1850)    c.   xii.   see.   41,   p.   480.      See        ^^  p^zant  v.  National  Ins.  Co.  15 

Birkley  v.  Presgrave,  1  East,  220,  6  Wend.   (N.  Y.)  453;  Columbian  Ins. 

R.  R.  256;   Greely  v.   Tremont  Ins.  Co.  v.  Ashby,  13  Pet.  (38  U.  S.)  331. 

Co.   9   Cush.    (63  Mass.)    415.     But  343,  10  L.  ed.  186a,  and  cases  under 

see  §  3422  herein.  last  note;  2  Phillips  on  Ins.  (3d  ed.) 

1*  Greely    v.    Tremont   Ins.    Co.   9  282,   sec.    1545,   citing   above   cases; 

Cush.  (0.3  Mass.)  415;  Hall  v.  Ocean  Kemp   v.    Halliday,   L.   R.   1   Q.   B. 

Ins.   Co.   21   Pick.    (38   Mass.)    472;  520;  6  Best  &  S.  723,  34  L.  J.  Q.  B. 

Reynolds  v.  Ocean  Ins.  Co.  22  Pick.  233,  35  L.  J.  Q.  B.  156,  12  Jur.   (N. 

(39   Mass.)    191,  33   Am.   Dee.   727;  S.)  582,  14  L.  T.  762,  14  W.  R.  697, 

Ellicott  V.  Alliance  Ins.  Co.  14  Gray  141  R.  R.  579;  2  Amould  on  Marine 

(80  Mass.)   318;  Orrok  v.  Common-  Ins.   (Perkins'  ed.  1850)   112,  *1105; 

wealtli  Ins.  Co.  21  Pick.   (38  Mass.)  2  Id.    (Maclaehlan's  ed.  1887)   1051. 
456,  32  Am.  Dec.  271.     See  North - 
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general  average  contribution  due  to  the  ship,  where  the  owner  of 
the  vessel  is  owner  of  freight  and  cargo,  there  is  no  technical  total 
loss.^^ 

§  3099.  Cargo:  transshipping,  etc.:  aggregation  of  losses,  etc. — 
Under  an  English  decision  the  cost  consequent  upon  a  peril  insured 
against,  the  original  bottom  being  disabled,  of  unshipping,  drying, 
warehousing,  and  transshipping  into  another  vessel,  and  the  cost 
of  the  difference  of  transit,  if  at  a  higher  rate  of  freight  than 
originally  stipulated,  and  the  salvage  allowed  in  proportion  to  the 
value  of  the  cargo  saved  should  be  added,  and  if  the  aggregate 
exceeds  the  value  of  the  cargo  delivered  at  the  destination,  there 
will  be  a  total  loss,  otherwise  a  partial  one  only.'^''^  Rightful  con- 
sumption of  property  covered  by  a  marine  insurance  policy  in 
salvage  claims  constitutes  a  total  loss  for  which  the  insurer  is 
liable.  But  when  there  is  no  necessity  for  a  sale  of  the  cargo 
and  no  sale  b}^  the  master  of  the  vessel  or  cargo  for  the  benefit  of 
whom  it  might  concern,  but  only  a  sale  by  salvors  to  satisfy  their 
lien  and  there  is  neither  a  showing  as  to  the  amount  of  the  damage 
to  the  cargo,  nor  that  the  value  of  the  salvage  services  were  ever 
ascertained,  and  there  was  no  abandonment  before  the  sale,  and 
the  case  does  not  show  a  loss  amounting  to  fifty  per  cent  or  more, 
a  forced  sale  cannot  create  a  liability,  and  a  constructive  total  loss 
cannot  be  created  by  a  subsequent  abandonment.^® 

§  3100.  Expenses  for  insuring  cargo  from  wreck  to  destination: 
fifty  per  cent  rule. — Expenses  for  insuring  the  cargo  from  the  place 
of  wreck  to  its  destination  are  not  to  be  considered  in  determining 
whether  the  cost  of  transshipment  will  amount  to  fifty  per  cent.^^ 

§  3101.  Loss  of  gopds  by  jettison:  fifty  per  cent  rule:  contribu- 
tion.— Goods  lost  by  jettison  may  be  considered  in  making  up  the 
fifty  per  cent  on  cargo,^°  and  in  case  of  the  liability  of  the  ship, 
by  reason  of  a  jettison,  to  contribution  to  either  or  both  cargo  and 
freight  at  an  intermediate  port,  and  not  due  at  the  ultimate  port 

^^  Pezant  v.  Xational  Ins,   Co.  15  ^®  Standard    Marine    Ins.    Co.    v. 

Wend.    (N.   Y.)    453.  Nome  Beach  Lighterage  &  Transpor- 

"  Rosetto  V.  Gumey,  20  L.  .J.  Com.  tation    Co.   133   Fed.   636,  1  L.R.A. 

P.   257,   15   Jur.   1177,   11    Com.   B.  (N.S.)  1095,  67  C.  C.  A.  602,  eertio- 

176,  182,  190,  17  L.  T.   (0.  S.)  242,  rari  denied  (mem.)  200  U.  S.  616,  50 

87  R.  R.  629.     As  to  nonliability  of  L.  ed.  622,  26  Sup.  Ct.  753, 

underwriter  on  ship  for  expenses  on  ^^  Bryant    v.    Commonwealth    Ins. 

account   of   goods,   see   Bradford   v.  Co.  13  Pick.  (30  Mass.)  543. 

Levy,  1  Kvan  &  M.  331,  2  C,  P.  137,  20  Forbes    v.    Manufacturers'    Ins, 

31  R.  R.  657.     See  Victoria  Steam-  Co,  1  Gray  (67  Mass.)  371. 
ship   Co,   V.   Western   Assur,   Co.   of 
Toronto,  107  Cal.  348,  139  Pac,  807. 
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of  that  voyage,  it  should  be  estimated  in  the  computation  of  dam- 
age over  lifty  per  cent.^ 

§  3102.  Allowance  for  custody  of  vessel  during  repairs.— In  the 
eslunatlon  of  a  constructive  total  loss  a  fair  allowance  should  be 
made  for  the  custody  of  the  vessel  during  repairs,  there  being  a 
clause  in  the  policy  providing  for  the  estimation  of  a  constructive 
total  loss  upon  the  basis  of  an  adjustment  as  of  a  partial  loss.^ 

§  3103.  Depreciation  in  value  when  added  to  expense  of  repairs. 
— The  depreciation  in  value  should  be  added  to  expense  of  repairs 
when  it  arises  to  an  originally  seaworthy  ship  by  reason  of  the 
fact  that  she  is  so  strained  that  her  shape  is  altered  and  perfect 
repairs  cannot  be  made,  and  rebuilding  would  be  necessary  to 
restore  her.^  It  is  also  declared  that  the  right  to  recover  is  not 
limited  to  the  amount  actually  expended  for  repairs  after  deduct- 
ing one-third  new.* 

§  3104.  Repairs:  averages:  age,  unsoundness,  decay  of  vessel: 
one-third  new:  fifty  per  cent  rule.— If  the  ship  was  originally  sea- 
worthy, and  by  reason  of  a  peril  within  the  policy  repairs  or  re- 
newal' of  parts  become  necessary,  this  is  particular  average,  and 
this  is  true  notwithstanding  age  or  use  may  have  caused  deteriora- 
tion of  the  parts  so  repaired  or  renewed.^  So  where  in  the  course 
of  a  voyage  a  ship  from  ordinary  decay  requires  to  be  repaired  at 
an  intermediate  port,  the  expenses  of  such  repairs  are  not  the 
subject  of  general  average.^  So  it  is  held  in  California  that  the 
owner  of  a  vessel  is  not  entitled  to  contribution  in  general  average 
for  damage  sustained  or  expense  incurred  by  reason  of  the  perils 
of  the  sea  if  the  vessel  was  unseaw'orthy  when  she  left  port,  al- 
though from  a  latent  defect.'  And  in  adjustmg  averages  the  Tule 
of  deducting  one-third  new  for  old  applies,  without  exception  or 
regard  to  the  age  or  condition  of  the  vessel  at  the  time  of  the  dam- 
^o^.s    So  if  the  injury  which  the  vessel  has  sustained  be  such  that 

12  PliUlips  on  lus.   (3d  ed.)   288,  land  Mutnal  Marine  Ins.  Co.  59  Me. 

sec.  1550.  460                                .        n      ^  r 

2  So  held  in  Hall  v.  Ocean  Ins.  Co.  ^  Depau  v.  Ocean  Ins.  Co  5  Cow. 
21  Pick.   (38  Mass.)   472.  (K  Y.)    63    15  Am.  Dec.  431 

3  So  held  in  Haoar  v.  New  England  '  Boss  v.  1  he  Active,  2  A\  ash.  (U. 
Mutual  Marine  :...  Co.  59  Me.  460.  S.  C.  C.)  226,  Fed.  Cas  No.  12,0<1; 
See  Giles  v  Ea'-'le  Ins.  Co.  2  Met.  Plununcr  v.  ^\  ildman,  3  Maule  6t  S. 
(43  Mass.)  140."  But  examine  Sage  482,  16  R.  R.  334,  per  Lord  Ellen- 
V.  Middletown  Ins.  Co.  1  Conn.  239,  borough.                       oo  r.  ,    rn 

per  Baldwin,  J. ;  Peele  v.  Suffolk  Ins.        '  Wilson  v.  Cross,  33  Cal.  60. 
Co    7  Pick    (24  Alass.)  254,  19  Am.        « Nickels  v.  Marine   Fire  Ins.   Co. 
Dec    286;    Sewall    v.    United    States    11  Mass.  253.     See  Dunham  v    Corn- 
Ins    Co.  11  Pick.  (28  Mass.)  00,  92.    mercial  Ins.  Co.  11  Johns.    (N.  Y.) 
*'So  "held  in   Hayar  v.  New  Eng-    315,  6  Am.  Dec.  3/4. 

5300 


REPAIRS— FIFTY  PER  CENT  RULE         §§  3105-3107 

the  unsound  and  decayed  parts  of  tlie  vessel  cannot  be  used  as 
before  the  accident  without  repairs  equal  half  the  value,  the  in- 
sured may  abandon,^  for  "if  she  1)e  injured,  the  repairs  being- 
rendered  necessary,  by  a  peril  insured  against,  they  ought  to  be 
made  without  any  other  examination  as  to  her  antecedent  state, 
except  as  to  determine  the  fact  of  her  being  seaworthy.  I  adopt, 
as  a  general  rule,  that  if  the  old  injuries  are  not  such  as  to  render 
the  vessel  unnavigable,  no  deduction  is  to  be  made  on  that  account 
from  the  cost  of  repairs."  ^°  And  it  is  held  in  a  Kew  York  case 
that  if  injuries  to  a  vessel  prior  to  her  sailing  on  the  voyage  iii- 
sured  are  not  such  as  to  render  her  unseaworthy,  no  deduction  is 
on  their  account  to  be  made  from  tlie  cost  of  repairs  in  determin- 
ing whether  they  exceed  one-half  her  value."  So  in  an  English 
case  it  is  held  that  the  jury  need  not  exclude  from  their  estimate 
all  such  repairs  as  are  rendered  necessary  by  the  decayed  part  of 
the  ship.^^ 

§  3105.  Where  repairing  injury  will  place  vessel  though  un- 
sound in  same  condition. — If  repairing  the  injury  wliidi  has  arisen 
from  one  of  the  perils  insured  against  will  place  the  vessel  in  the 
same  condition  she  Avas  before,  no  matter  how  un-onnd  all  the 
parts  may  be,  the  assured  cannot  abandon. ^^ 

§  3106.  Expense  of  survey  to  ascertain  extent  of  repairs. — A 
survey  necessitated  in  a  foreign  port  to  ascertain  the  extent  of 
repairs,  where  the  damages  result  from  a  peril  insured  against, 
may,  when  properly '  made,  subject  the  underwriters  to  the  ex- 
penses thereof.^^  But  as  a  rule  expenses  incurred  to  ascertain  the 
extent  and  cause  of  the  loss  are  not  to  be  included  in  determining 
the  question  of  constructive  total  loss.^^ 

§  3107.  Expenses  consequent  upoa^  peril  necessarily  incurred 
preparatory  to  repairs:  averages:  constructive  total  loss. — If  by 
reason  of  a  peril  insured  against  the  ship  is  so  placed  that  before 
she  can  be  repaired  certain  expenses  are  necessarily  incurred  to 

9  Hyde  v.  Louisiana  State  Ins.  Co.  343,  1(3  L.  .1.  Com.  P.   (N.  S.)   194, 

2   Mart.   N.    S.    (La.)    410,   14   Am.  11  Jur.  455,  72  R.  R.  (ilO. 

R^p.   196,  per  Porter,  .1. ;   Peele   v.  ^^  g^   i^eld   in   Hyde   v.    Louisiana 

"Merchants'  Ins.  Co.  3  Mason   (U.  S.  State  Ins.  Co.  2  Mart.   N.   S.    (La.) 

C.  C.)  27,  Fed.  Cas.  No.  10,905,  per  410,  14  Am.  Dee.  196. 

Stors',  J.  ^*  Potter  v.  Ocean  Ins.  Co.  3  Sum. 

1"  Depevster  v.  Cohnnbian  Ins.  Co.  (U.  S.  C.  C.)  27,  42,  Fed.  Cos.  No. 

2  Caines  (N.  Y.)  85,  per  Livingston,  11,335;  The  Joseph  Farwell,  31  Fed. 

J.  844. 

"  Depeyster  v.  Cohimbian  Ins.  Co.  ^^  Hall  v.  Ocean  Ins.  Co.  21  Pick. 

2  Caines  (N.  Y.)  85;  Depau  v.  Ocean  (38  Mass.)  472;  Fiedler  v.  New  York 

Ins.  Co.  5  Cow.  (N.  Y.)  63,  15  Am.  Ins.   Co.  6  Duer   (N.  Y.)   472.     See 

Dee.  431.  Brooks  v.  Oriental  Ins.   Co.  7  Pick. 

12  Phillips   v.   Nairne,  4   Com.   B.  (24  Mass.)  259. 
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place  her  in  a  sitiuition  i)rei>arat()ry  to  repairs,  such  cost  ought 
to  be  inckided  in  the  estimation.^^  And  so  it  is  held  that  the 
expense  of  saving  is  to  be  added  to  that  of  repairing  in  estimating 
a  partial  loss."  So  the  expense  of  raising  and  towing  a  sunken 
vessel  to  a  port  of  repair,  no  matter  by  whom  paid,  should  be  con- 
sidered part  of  the  loss,  and  it  is  immaterial  that  a  part  of  this  cost 
has  been  contributed  upon  an  adjustment  in  the  nature  of  "general 
average  by  the  cargo.^^  It  is  held  in  a  Kentucky  case  that  the 
expenses  of  raising  a  vessel,  placing  her  in-  a  condition  to  repair, 
and  repairing  her,  fall  under  the  denomination  of  particular 
average;  as  where  expenses  were  incurred  in  raising,  removing,  and 
repairing  a  steamboat  which  had  sunk  with  only  a  few  thousand 
pounds  of  wool  on  board,  this  was  declared  a  particular  average 

loss.i» 

§  3108.  Expense  of  raising  submerged  vessel:  averages:  con- 
tribution by  cargo.— Where  the  ship  is  submerged  and  the  common 
danger  threatens  both  ship  and  cargo,  and  the  cost  of  raising  is 
an  extraordinary  expense,  there  should  be  deducted  therefrom 
the  amount  to  be  contributed  by  the  cargo  in  determining  whether 
the  ship  is  a  technical  total  loss.^° 

§  3109.  Commissions  and  disbursements:  repairs. — It  is  held 
that  the  insurers  are  in  no  case  liable  for  any  commission  or  dis- 
bursement made  by  the  owner  for  repairs  on  a  vessel,^  and  that 
commissions  paid  a  merchant  for  advancing  repairs  in  a  home 
port  are  not  chargeable  to  the  insurer ;  the  place  where  the  policy 
is  executed  is  prima  facie  the  home  port.^ 

§  3110.  Premium  and  fifty  per  cent  rule:  repairs.—  If  a  policy 
of  insurance  provides  that  insured  shall  not  have  a  right  to  aban- 
don unless  the  loss  exceeds  half  the  amount  insured,  and  the  valua- 

16  Bradlie  v.  Maryland  Ins.  Co.  12  ^^  Wallace  v.  Thames  &  Mersey 
Pet     (37  U.  S.)    378,  400,  9  L.  ed.    Ins.  Co.  22  Fed.  66. 

1123-  Doyle  v.  Dallas,  1  Moodv  &  R.  ^^  Fireman's  Ins.  Co.  v.  Fitzlmgh  & 

48;  Mount  v.  Hamson,  4  Bin^.  338,  MeConnell,   4   B.    Mon.    (Ky.)    160. 

6   L    J.    (0.    S.)    C.   P.   6,   1  M.   &  See  next  section. 

P.   14,   29   R.   R.   580.     See  Rhine-  ^o  g^  hei^j  i^  Kemp  v.   Halhday, 

lander   v.    Pennsylvania   Ins.    Co.    4  6  Best  &  S.  723,  34  L.  J.  Q.  B.  233, 

Cranch   (8  U.  S.")  29,  2  L.  ed.  540;  35  L.  J.  Q.  B.  156,  1  L.  R.  Q.  B. 

Marshall    v.    Delaware    Ins.    Co.    4  520,  12  Jur.    (N.  S.)    582,  14  L.  T. 

Cranch  (8  U.  S.)  202,  2  L.  ed.  596;  762,  14  W.  R.  697. 

Orient  Ins.  Co.  v.  Adams,  123  U.  S.  ^  Sage   v.   Middletown   Ins.    Co.   1 

67,    31    L.    ed.    63,    8    Sup.    Ct.    68,  Conn.  239.     See  Dodge  v.  Union  Ins. 

per    Harlan,    J. ;    Sewall    v.    United  Co.  17  Mass.  471. 

States  Ins.  Co.  11  Pick.  (28  Mass.)  ^  8o  held  in  Wehb  v.  Protection 

90.  Ins.  Co.  6  Ohio,  456. 

17  Sewall  V.  United  States  Ins.  Co. 
11  Pick.  (28  Mass.)  90. 
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tion  in  the  policy  includes  the  premium,  the  loss  must  exceed 
one-half  the  whole  valuation,  including  the  premium,  to  authorize 
an  abandonment.^  If,  however,  the  valuation  in  tlie  policy  and 
not  the  value  of  the  vessel  be  held  the  test  of  the  determination 
of  a  constructive  total  loss,  it  would  be  a  pertinent  question — Ex- 
actly what  difference  can  it  make  as  to  how  that  valuation  was 
arrived  at?  * 

§  3111.  Increased  expense  of  repairs  abroad  over  what  they 
might  have  cost  at  home. — The  increased  expense  abroad  over  and 
above  what  repairs  would  have  cost  at  the  home  port  should  be  paid 
for  by  the  insurers,  when  consequent  upon  a  peril  insured  against 
and  thereby  necessitated  in  a  port  of  distress,  and  the  rate  should 
bo  that  of  the  port  of  distress  and  not  of  the  home  port,  where  re- 
pairs might  have  cost  less.^ 

§  3112.  Vessel  disabled  at  sea  and  expenses  consequent  upon 
seeking  port  of  distress. — It  is  held  in  a  case  in  the  Federal  courts 
that  when  a  vessel  disabled  at  sea  puts  into  a  port  of  refuge  for 
repairs,  the  ordinary  expenses  incurred,  including  pilotage,  towage, 
and  quarantine  dues,  docking,  wharfage,  surveys  on  the  ship  and 
cargo,  cost  of  unloading,  storing,  and  reloading  cargo,  and  an 
allowance  for  wages  of  the  crew  and  provisions  from  the  moment 
of  departure  from  the  course  of  the  voyage  until  its  renewal,  or 
so  long  as  its  renewal  remains  in  expectancy,  are  chargeable  to 
general  average.^  The  expenses  and  charges  of  going  to  a  port  of 
necessity  to  relit  can  properly  be  a  general  average  charge  only 
where  the  voyage  has  been  or  might  be  resumed,  and  the  doctrine 
does  not  apply  if  the  voyage  had  been  taken  from  necessity.'    And 

^  On'ok  V.  Commonwealth  Ins.  Co.  eluded,  except  it  be  also  included  "in 
21  Pick.  (38  Mass.)  456,  32  Am.  estimating  the  amount  of  the  value  in- 
Dee.  271;  Hall  v.  Ocean  Ins.  Co.  21  sured:"  2  Parsons  on  Marine  Ins. 
Pick.  (38  Mass.)  472.  Examine  (ed.  1868)  135,  136. 
Mayo  V.  Maine  Fire  &  Marine  Ins.  ^  2  Arnould  on  Marine  Ins.  (Per- 
Co."  12  Mass.  259.  kins'  ed.  1850)  989,  *985;  2  Id.  (Mac- 

*But  see  Brooks  v.  Oriental  Ins.  lachlan's  ed.  1887)  945,  citing  Ben- 
Co.  7  Pick.  (24  Mass.)  259.  Mr.  ecke's  Principles  of  Indemnities, 
Phillips  says  that  if  the  premium  459-61,  and  in  1850  edition.  Center 
is  included  it  should  be  included  in  v.  American  Ins.  7  Cow.  (N.  Y.) 
ascertaining  whether  the  amount  of  564. 

repairs    exceeds    one-half,    and    that  ^  The  Joseph  Fam-ell,  31  Fed.  844. 

it  "can  make  no  -difference  in  the  re-  See  Giles  v.  Eagle  Ins.   Co.  2  Met. 

suit  whether  the  premium  is  included  (43  Mass.)    140,  144. 

or   excluded   in   making   the   adjust-  '  Williams   v.    Suffolk   Ins.    Co.    3 

ment:"  2  Phillips  on  Ins.    (2d  ed.)  Sum.   (U.   S.  C.  C.)   510,  Fed.  Cas. 

290,    291,    sec.    1552.      Mr.    Parsons  No.  17,739. 
thinks  the  premium  should  not  be  in- 
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the  costs  of  a  survey  made  at  home  after  rei)airs  maAe  to  estimate 
the  same  are  not  ehar<;eahle  to  the  insurer.^ 

§  3113.  Obligation  to  employ  master  of  skill  and  judgment. — An 
obligation  rests  ui)on  owners  of  vessels  to  employ  masters  of  reason- 
able'^skill  and  judgment  in  the  performanee  (jf  tlunr  duties.  It  is 
not  required,  however,  that  they  shall  possess  in  an  extraordinary 
degree  such  qualities,  nor  is  the  test  as  to  what  the  master  shall  do 
under  any  particular  emergency  dependent  upon  or  to  be  decided 
bv  what  others  would,  the  event  liaving  passed,  have  deemed  best. 
The  necessities  of  the  case  at  the  time  are  an  important  factor  in 
connection  with  that  as  to  the  master's  skill.  This  is  a  general  rule 
applicable  in  all  cases  w^here  the  exercise  of  the  master's  skill  in 
any  given  emergency  is  required,^  and  even  in  case  of  change  of 
m:isters  the  rule  as  to  competency  ought  to  apply. ^"^ 

§  3114.  Obligation  of  master  to  inform  owner  of  vessel's  loss. — 
The  master  is  obligated,  as  a  part  of  his  duty,  to  inform  the  owner 
as  soon  as  lie  reasonably  can  of  the  vessel's  loss,  and  it  is  a  plain 
departure  from  duty  to  omit  so  to  do.^^ 

§  3115.  Master's  agency  prior  to  abandonment. — In  certain  cases 
of  necessity  the  master  is  agent  of  insurers,  as  well  as  of  the  a.=- 
sured,^^  although  the  general  rule  is,  that  ])rior  to  abandonment 
the  master  is  agent  for  the  assured,  as  to  most  purposes,  for  acts 
done  in  good  faith  and  in  the  discharge  of,  his  duty,!^  and  it  is 
held  that  lie  is  agent  of  the  owners  and  insurers  of  ship  and  cargo.^* 
But  in  ordering  repairs  for  the  ship  in  cases  of  necessity  the  master 
acts  exclusively  for  the  shipowner  as  his  agent, ^^  and  it  is  only  in 

8  Giles  V.  Eagle  Ins.  Co.  2  Met.  Wash.  (U.  S.  C.  C.)  61,  Fed.  Cas. 
(43  Mass  )  140  No.  3,733;  Dickey  v.  American  Ins. 

9  See  Star  of  Hope,  9  Wall.  (76  Co.  3  Wend.  (N.  Y.)  658,  20  Am. 
U  S  )  203,  19  L.  ed.  638,  per  Clif-  Dee.  763,  per  Walworth,  Ch.;  Pike 
ford,  J.  This  case  was  one  of  gen-  v.  Balch,  38  Me.  302,  61  Am.  Dec. 
eral  average  and  stranding.  See  §  248;  Butler  v.  Murray,  30  N.  Y.  88, 
2164  herein,  "Seaworthiness."  86  Am.  Dec.  355. 

10  1  Arnould  on  Marine  Ins.  (Per-  i*  Pike  v.  Balch,  38  Me.  302.  61 
kins'  ed  1850)  *182;  1  Id.  (Mac-  Am.  Dee.  248;  Butler  v.  Murray,  30 
lachlan's  ed.  1887)  344,  citing  Wal-  N.  Y.  88,  86  Am.  Dec.  355;  Natchez 
<len  v.  Firemen's  Ins.  Co.  12  Johns.  Ins.  Co.  v.  Stanton,  2  Smedes  &  M. 
(N  Y.)  128;  3  Kent's  Commentaries  (Miss.)  340,  41  Am.  Dec.  592.  See 
(5th  ed.)  257n.  The  Gratitudine,  3  C.  Rob.  Adm.  240. 

"  Rugo-les  v.'  General  Interest  Ins.  260,  24  Eng.  Rul.  Cas.  277,  cited  iu 

Co    4  Mason   (U.  S.  C.  C.)  74,  Fed.  The  Shand,  10  Ben.-  294,  Fed.  Cas. 

Cas    No.   12,119.     See   §§   647.   648,"  No.  12,702  (21  Fed.  Cas.  1155,  1159 ). 
herein,  "Concealment."  ^*  Benson  v.  Duncan,  1  Exch.  555. 

12  Gordon  v.  Massachusetts  Fire  &  3  Exch.  ()55,  6i]6,  17  L.  J.  Ex.  238, 

Marine  Ins.  Co.  2  Pick.   (19  Mass.)  18  L.  J.  Ex.  16i),  172,  173,  12  .Jur. 

249.  218,  14  Jur.  218,  77  R.  R.  776,  per 

isDodercr  v.  Delaware  Ins.  Co.  2  Pattison,  J. 
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ca;?es  of  extreme  "necessity  that  the  master,  who  in  his  ordinary 
capacity  is  merely  intrusted  with  the  carriage  of  goods,  can  be 
entitled  to  exercise  acts  of  ownership  over  them."  ^^  It  is  also  said 
that  he  is  agent  of  all  concerned  in  the  voyage."  If  the  master, 
acting  as  agent  ''for  whom  it  may  concern,"  converts  a  total  into 
a  partial  loss,  he  thereby  destroys  the  right  to  abandon. ^^ 

§  3116.  Master's  agency  after  abandonment. — After  abandon- 
inent  which  is  legal  the  master  becomes  the  agent  of  the  insurers, 
since  by  such  abandonment  they  stand  in  assured's  place,  and  the 
master's  acts  done  in  respect  to  the  thing  insured  subsequent  to 
the  loss  are  at  insurer's  risk  and  for  his  benelit,^^  and  the  master 
in  such  case  is  answerable  to  assurers  for  his  misconduct  or  neg- 
lect,^" for  such  abandonment  having  been  accepted,  he  becomes 
insurer's  agent  from  the  time  of  the  loss.'^    But  if  the  abandonment 


^^1  Arnould  on  Marine  Ins.  (Per- 
kins' ed.  1850)  185,  *184.  "In  such 
cases  the  master  Avho,  in  the  ordinary 
course  of  things  is  a  stranger  to  the 
cargo,  except  for  the  purpose  of  safe 
custody  and  conveyance,  has  forced 
upon  him  the  character  of  agent  and 
super-cargo,  not  by  the  immediate 
acts  and  appointment  of  the  owner, 
but  by  the  general  policy  of  the  law :" 
1  Id.  (Maclachlan's  ed.'  1887)  347. 

"The  Sarah  Ann,  2  Sum.  (U.  S. 
C.  C.)  206,  Fed.  Cas.  No.  12,342. 

^^  Dickev  v.  American  Ins.  Co.  3 
Wend.  (NI  Y.)  C58,  20  Am.  Dec.  763. 
Master  of  shiji  is  general  agent  for 
its  owner  in  all  matters  concerning 
the  same :  Deering's  Annot.  Civ.  Code 
Cal.  sec.  2373.  Master  of  ship  has 
general  authority  to  boiTow  money 
on  credit  of  owner  to  enable  him  to 
complete  voyage  where  neither  the 
owner  nor  his  proper  agent  for  such 
matters  can  be  consulted  without  de- 
lay :  Deering's  Annot.  Civ.  Code  Cal. 
sec.  2374.  Master  of  ship  during 
voyage  is  general  agent  for  each  of 
the  owners  of  the  cargo  and  has  au- 
thority to  do  whatever  they  might  do, 
for  the  preservation  of  their  respec- 
tive interests,  but  he  cannot  sell  or 
hypothecate  the  cargo  except  in  cases 
mentioned  in  this  article:  Deering's 
Annot.  Civ.  Code  Cal.  sec.  2375. 

^^  I'rtHcd  f^fates.~~'Y\\Q  Sarah  Ann, 


2  Sum.  (U.  S.  C.  C.)  206,  Fed.  Cas. 
No.  12,342. 

Massachusetts. — Lee  v.  Boardman, 

3  Mass.  238,  3  Am.  Dec.  134. 
Missouri. — Gould  v.   Citizens'  Ins. 

Co.  13  Mo.  524. 

New  York. — Catlett  v.  Pacific  Ins. 
Co.  1  Wend.  (N.  Y.)  561,  s.  e.  4 
Wend.  (N.  Y.)  75;  Dickey  v.  Ameri- 
can Ins.  Co.  3  Wend.  (N.  Y.)  658, 
20  Am.  Dec.  763;  Jumel  v.  Marine 
Ins.  Co.  7  Johns.  (N.  Y.)  412,  5  Am. 
Dec.  283 ;  Gardere  v.  Columbian  Ins. 
Co.  7  Johns.  (N.  Y.)  514;  Gardiner 
v.  Smith,  1  Johns.  Cas.  (N.  Y.)  141. 

Pennsijlvania. — Delaware  Ins.  Co. 
v.  Winter,  38  Pa.  St.  176 ;  Curcier  v. 
Philadelphia  Ins.  Co.  5  Serg.  &  R. 
(Pa.)  113. 

South  Carolina. — Mordecai  v.  Fire- 
man's Ins.  Co.  12  Rich.  (S.  C.)  512; 
Mowrv  V.  Charleston  Trust  Co.  6 
Rich.  "(S.  C.)  146,  60  Am.  Dec.  122. 
Upon  an  abandonment  acts  done  in 
good  faith  by  those  who  were  agents 
of  insured  in  respect  to  the  thing 
insured  subsequent  to  the  loss  are  at 
the  risk  of  insurer  and  for  his  bene- 
fit: Deering's  Annot.  Civ.  Code  Cal. 
sec.  2726. 

2°  Gardere  v.  Columbian  Ins.  Co. 
7  Johns.  (N.  Y.)  514. 

iThe  Sarah  Ann,  2  Sum.  (U.  S. 
C.  C.)  206,  Fed.  Cas.  No.  12,342. 
Sec    Columbian    Ins.    Co.    v.   Ashby, 
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is  not  accepted  and  no  title  lias  parsed,  it  is  held  that  the  master's 
acts  in  moving  the  vessel  on  to  a  dry  dock  and  rci)aii'ing  her  are 
not  done  as  insured's  agent.^  So  where  an  ofter  t(~)  abandon  is  not 
accepted,  the  subsequent  acts  of  the  master  for  the  benefit  of  all 
concerned  in  justifiably  selling  the  ship  passes  the  property  to 
insurers,  and  he  becomes  their  agent. ^  If  no  right  of  abandonment 
exists,  the  master  cannot  be  considered  as  insurer's  agent.*  If  the 
abandonment  is  legal,  the  subsequent  acts  or  want  of  diligence, 
skill,  and  care  of  the  master  cannot  deprive  the  insured  of  the 
benefits  arising  to  him  under  such  abandonment ;  ^  but  the  acts, 
duties,  and  obligations  of  the  master  relate  to  and  concern  the 
management  of  the  thing  insured  and  abandoned,  and  to  the 
mitigation  and  enhancement  of  the  loss.^ 

§  3117.  Abandonment  not  accepted:  agency  or  trusteeship  of  in- 
sured.— After  an  abandonment  which  is  not  accepted  the  as,«ured 
remains  the  quasi  agent  or  trustee  of  the  underwriter,  and  must 
act  as  under  the  circumstances  seems  best  for  the  interests  of  those 
concerned,  and  with  fidelity,  without  a  view  to  his  own  special 
benefit.' 

§  3118.  Funds  for  repairs. — It  is  held  that  the  shipowner  must 
provide  means  to  meet  contingent  expenses  at  each  port  of  destina- 
tion, and  that  a  loss  of  the  cargo  consequent  upon  his  failure  so 
to  do  places  the  liability  upon  him  and  not  upon  the  insurer  of 
cargo.*  And  under  ordinary  circumstances  there  cannot  be  an 
abandonment  as  for  a  constructive  or  technical  total  loss  on  account 
of  the  inability  of  the  master  to  obtain  funds  to  make  repairs 
where  the  inability  arises  from  the  laches  of  the  owner.^  But  if 
the  master  is  unable  to  obtain  funds,  by  bottomry  or  othenvise, 
for  repairs  in  a  foreign  port  necessitated  by  a  peril  insured  against, 
and  such  inability  is  not  due  to  the  fault  of  assured,  a  sale  of  the 
ship  is  justifiable  and  there  is  a  total  loss,  even  though  had  funds 

4  Pet.  (29  U.  S.)  139,  7  L.  eel.  809;  MValden    v.    Phrenix    Ins.    Co.    5 

2  Phillips  on  Ins.    (3d  ed.)    p.  422,  Johns.  (N.  Y.)  310,  4  Am.  Dec.  .35H. 

sec.  1732.  8  Moses  v.  Sun  Mutual  Ins.  Co.  1 

2  Richelieu  &  Ontario  Navigation  Duer  (N.  Y.)  159.  See  Tanner  v. 
Co.  V.  Boston  Marine  Ins.  Co.  13G  Bennett,  Ryan  &  M.  182,  27  R.  R. 
U.  S.  408,  34  L.  ed.  398,  10  Sup.  Ct.  743. 

934.  ^American  Ins.   Co.  v.  Ogden,  20 

3  Phillips  V.  St.  Louis  Perpetual  Wend.  (N.  Y.)  287,  s.  c.  15  Wend. 
Ins.  Co.  11  La.  Ann.  459.  (N.  Y.)  532,  533;  Tanner  v.  Bennett, 

^Hanau  v.  Louisiana  Ins.  Co.  15  Ryan  &  M.  182,  27  R.  R.  743.  See 
La.  Ann.  201.  Allen  v.  Commercial  Ins.  Co.  1  Gray 

5  Delaware  Ins.  Co.  v.  Winter,  38    (67  Mass.)  154. 
Pa.  St.  176. 

6  2  Phillips  on  Ins.    (.3d  ed.)   423, 
sec.  1732. 
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been  raised  the  repairs  could  have  been  made  for  less  than  fifty 
per  cent.^°  So  if  without  fault  of  assured  or  his  agent  there  are  no 
means  in  such  case  of  communicating  with  the  owners  and  receiv- 
ing advice  and  aid  from  them  except  after  such  a  length  of  time 
as  in  effect  would  be  disastrous  to  the  interests  of  all  concerned, 
and  the  master  or  owner's  agent  cannot  by  the  exercise  of  due 
diligence  obtain  the  requisite  funds  for  repairs  within  a  reasonable 
time,  the  voyage  may  be  broken  up  and  abandoned,  and  it  would 
seem  that  such  circumstances  ought  to  create  a  necessity  justifying 
a  sale  and  claim  for  total  loss,  even  though  the  injury  does  not 
exceed  fifty  per  cent  of  the  value  of  the  vessel. ^^ 

§  3119.  Master's  authority:  pledge  of  owner's  credit  for  neces- 
saries, etc.,  to  procure  repairs,  etc. — The  master  of  a  ship  has  au- 
thority in  a  foreign  port  to  procure  all  supplies  and  repairs  neces- 
sary for  the  safety  of  the  ship,  and  the  due  performance  of  the 
voyage.  This  authority  is  not  confined  to  such  supplies  and  repairs 
as  are  absolutely  necessary  or  indispensably  necessary;  but  in- 
cludes such  as  are  reasonably  fit  and  proper  for  the  ship  and 
voyage.  Where  such  supplies  and  repairs  are  reasonably  fit  and 
proper,  the  master,  if  he  has  not  suitable  funds,  or  cannot  obtain 
money  on  the  personal  credit  of  the  owner,  may  take  it  upon  liot- 
tomry.  A  master,  acting  with  reasonable  diligence,  discretion, 
and  skill,  upon  the  advice  of  competent  persons,  at  a  foreign  port, 
in  making  repairs,  will  be  protected,  even  though  a  more  judicious 
course  might  probably  have  been  adopted,  in  the  judgment  of  more 
skillful  persons. -^^ 

In  a  case  in  Canada  ^^  jMcDougall,  Local  Judge  in  Admiralty, 
says:  "The  obligation  of  the  owners  upon  the  contract  of  the 
master  for  repairs  and  necessaries  to  his  ship,  depends  upon  the 
principles  of  agency.  The  owners  act  through  the  master  as  their 
agent,  and,  in  the  absence  of  any  express  directions,  impliedly 
hold  him  out  to  the  world  as  possessing  authority  to  bind  them  bv 
his  contract  for  the  employment  and  repairs  of  the  ship  and  the 
supply  of  necessaries.  He  is  appointed  by  the  owners  for  the  pur- 
pose of  conducting  the  navigation  of  the  ship  to  a  favorable  ter- 
mination, and  there  is  vested  in  him,  as  incident  to  that  employ- 

"  American  Ins.  Co.  v.  Ogden,  15  (U.  S.  C.  0.)  228,  Fed.  Cas.  No. 
Wend.  (N.  Y.)  532  (one  justice  dis-  4.953,  containing  an  exhaustive  dis- 
senting) ;  Ruckman  v.  Louisville  Ins.  cussion  by  Storj',  J.,  of  the  subject 
Co.  5  Duer  (N.  Y.)  342;  2  Phillips  with  an  elaborate  review  of  the  law 
on  Ins.  (3d  ed.)  271,  sec.  1537.  commencing  with  the  Roman  laAv  and 

^^  Greene  v.  Pacific  Mutual  Ins.  Co.  commentators. 

9    Allen    (91   Mass.)    217,    226,   per  ^3  gy^eg  ^    tj^^  Citv  of  Windsor, 

Bigelow,  C.J.  31  Can.  L.  J.  266,  270,  542. 

12  The    Ship    Fortitude,    3    Sumn. 
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nieut,  ail  implied  iuilliority  to  ].iiul  the  owners  for  all  that  is 
necessary  to  that  end.  The  master  is  always  personally  bound  by 
a  contract  of  this  kind  made  by  himself,  unless  he  takes  care  by 
express  terms  to  confine  the  credit  to  the  owners  only.  But  when 
the  contract  is  made  by  the  owners  themselves,  or  under  circum- 
stances that  sliow  the  credit  to  have  been  given  to  them,  there  is  no 
right  of  action  against  the  master.  Usually,  however,  the  sur- 
rounding circumstances  attending  the  making  of  the  contract 
are  such  that  there  is  an  election  for  the  creditor  to  proceed  against 
the  owners  or  against  the  master,  but  he  cannot  sue  both.^*  Where 
the  owner  or  liis  agent  is  at  the  port  where  the  liability  is  incurred, 
or  so  near  it  as  to  be  reasonably  expected  to  interfere  personally, 
the  master  cannot,  without  special  authority  for  the  purpose,  pledge 
'  the  owner's  credit  for  the  ship's  necessities.  Under  the  foregoing 
limitation  of  tlie  implied  authority  of  a  master  it  has  been  stated 
that  the  rule  cannot  be  described  by  any  geographical  radius,  be- 
cause it  is  said  that  cases  arise  daily  where,  as  the  necessity  is 
pressing,  the  delay  of  communicating  with  the  owner,  though 
comparatively  near,  would  be  prejudicial  to  his  (the  owner's) 
interests."  ^^ 

i^Maclachlan  on  Shipping  (3(1  ed.)  but  if  lie  acts  in  good  faith,  his  order 

239^  for  repairs  and  supplies  is  sufficient 

15  Mr.  Desty  says :  ''The  master  of  proof  of  tlieir  necessity.  ...  He 
a  vessel  may  procure  all  its  neces-  cannot  bind  owners  to  pay  for  re- 
sary  repairs"  and  supplies,  and  may  jmirs  done  at  the  home  port  without 
bind  owners  by  contract  for  the  .same  special  authority,  nor  can  he  bnid 
in  a  foreign  port,  or  in  a  port  of  owners  when  they  or  their  agents 
the  state  to  which  she  does  not  belong,  were  so  near  that  communication 
He  may  bind  the  vessel  in  a  foreign  could  be  had  witli  them  without  de- 
port, although  a  note  or  other  obliga-  lay :"  Desty's  Shipping  and  Admir- 
tion  is  given  for  the  demand.  He  alty  (ed.  1879)  pp.  97,  98,  sec.  119. 
may  bind  the  owners  to  the  value  of  See  Maclachlau  on  Shipping  (3d  ed.) 
the"  ship  and  freight.  A  master  hav-  139,  143,  146.  It  is  held  that  a 
iug  possession  and  command  under  ship  may  be  Ijound  by  direct  hypothe- 
a  ^lay'  contract  may,  in  cases  of  ne-  cation  by  either  the  owner  or  master 
cessity,  create  a  lien  for  repairs  and  for  supplies  or  repairs  in  a  foreign 
supplies  in  a  foreign  port.  The  mas-  port,  even  though  a  note  or  other 
ter  may  bind  the  owners  by  a  bill  obligation  is  given  for  the  demand: 
of  exchange  drawn  for  necessaries  or  The  Hilarity,  Blatchf.  &  H.  Adm. 
by  borrowing  money  in  ease  of  neces-  90,  Fed.  Cas.  No.  G,480.  See  The 
si"ty,  though  the  necessity  arose  from  Panama,  01c.  Adm.  343,  Fed.  Cas. 
his  own  misconduct.  Tliey  are  neces-  No.  10,703.  A  vessel  may,  in  ease 
saries  when  thev  are  fit  and  proper  of  necessity,  be  hy])othecated  l)y  the 
for  the  service  in  which  the  vessel  master  as  well  at  the  port  of  desti- 
is  engaged  and  such  as  a  prudent  nation  as  any  other  foreign  port: 
owner  would  order.  To  invest  him  Eeade  v.  Commercial  Ins.  Co.  3 
with  extraordinary  powers  exigencies  Johns.  (N.  Y.)  352,  3  Am.  Dec.  495. 
must  ari.ie  calling  for  their  exercise,  A    note    given    by   the    master   in   a 
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§  3120.  Sale  of  cargo  or  part  thereof  to  repair. — If  to  obtain 
funds  to  repair  the  vessel  the  master  is  compelled  to  sell  the  cargo 
or  a  part  thereof,  and  the  repairs  are  such  as  a  shipowner,  a  com- 
mon carrier,  is  bound  to  make,  the  want  of  funds  or  credit  in  port 
and  the  consequent  sale  of  the  cargo  is  not  a  loss  by  a  peril  in- 
sured against,  even  though  repairs  are  necessitated  by  such  peril, 
and  the  insurer  is  not  liable.^^  So  again,  if  at  a  port  of  distress 
the  master,  acting  in  good  faith,  sells  the  cargo  to  obtain  money  to 
repair  the  vessel,  and  not  because  of  the  damaged  condition  of  the 
goods,  the  insurer  is  not  liable  for  the  loss  of  the  goods."  So  it  is 
held  in  Louisiana  that  the  master  has  no  authority  to  sell  any  part 
of  the  cargo  when  the  voyage  is  broken  up  at  an  intermediate  port 
to  pay  for  advances  to  him  to  repair  the  ship  for  a  new  voyage 
or  to  pay  seamen's  wages.^^  And  in  New  York  the  assured  cannot 
abandon,  after  the  vessel  has  been  repaired  with  funds  raised  by 
the  master's  sale  of  a  part  of  the  cargo,  so  as  to  be  able  successfully 
to  prosecute  her  voyage.  There  is  no  lien  upon  the  vessel,  and  she 
is  beneficially  restored  to  the  owner.^^  Mr.  Phillips  says:  "The 
underwriters  on  cargo  are  not  directly  answerable  for  loss  by  sell- 
foreign  port  by  the  owner's  author-  events.  A  discharge  of  either  secur- 
ity for  necessary  supplies,  pledging  ity  discharges  the  other :  The  Hunter, 
the  vessel  for  the  payment  ten  days  1  Ware  (U.  S.  D,  C.)  249,  Fed.  Cas. 
after  completion  of  her  voyage,  is  a  No.  6,904.  A  master  cannot  buid  the 
valid  bottomry  lien  and  outranks  a  ship  by  bottomry  where  he  does  not 
prior  mortgage:  The  James  L.  Pen-  notify  the  ov^'ner,  who  is  within  reach 
dergast,  30  Fed.  717.  A  consignee  of  mail  in  live  days,  and  also  of  the 
or  agent  who  has  funds  in  his  hands  telegraph:  The  Giulio,  27  Fed.  318; 
or  who  can  raise  money  in  any  other  The  Julm  Blake,  16  Blatchf.  (U.  S. 
way  cannot  bind  his  principal  by  bot-  C.  C.)  4/2,  Fed.  Cas.  No.  7,578.  But 
tomrv  with  marine  interest :  The  if  there  are  no  speedy  means  of  corn- 
Packet,  3  Mason  (U.  S.  C.  C.)  255,  munieation  between  the  owner's  place 
Fed.  Cas.  No.  10,654;  Rucher  v.  Con-  of  residence  and  the  jdace  of  the  ves- 
yngham,  2  Pet.  Adm.  295,  Fed.  Cas.  seFs  distress,  notification  of  the  own- 
No!  17,777;  Lairina  v.  Barclay,  1  er  is  not  a  prereijuisite  to  raising 
Wash.  (U.  S.  C.  C.)  49,  Fed.  Cas.  money  on  bottomry:  Elwell  v.  The 
No.  .8,125.  The  master  may  not  Georgia,  32  Fed.  843. 
pledge  the  ship  and  also  the  owner's  ^^  Dyer  v.  Piscataqua  Fire  &  Ma- 
personal  responsibility,  and  the  lend-  rine  Ins.  Co.  53  Me.  118;  General 
er  loses  the  balance  where  the  debt  Mutual  Ins.  Co.  v.  Sherwood,  14 
exceeds  the  ship's  value:  The  Vir-  ilow.  (55  U.  S.)  351,  14  L.  ed.  452. 
ginia,  8  Pet.  (33  U.  S.)  538,  8  L.  "  Ruckmann  v.  Merchants'  Louis- 
ed.  1036.  But  the  fact  that  the  mas-  ville  Ins.  Co.  5  Ducr  (N.  Y.)  342. 
ter  draws  a  bill  of  exchange  on  his  ^^  Ilassam  v.  St.  Louis  Perpetual 
owners  for  the  same  sum  as  the  Ins.  Co.  7  La.  Ann.  11,  56  Am.  Dec. 
amount  of  the   bond   does  not  avoid    591. 

the  bond.     Such  l)ill  of  exchange  is        ^^  Depau  v.  Ocean  Ins.  Co.  5  Cow. 
collateral    to    the    bond    and    not    an    (N.  Y.)  63,  15  Am.  Dec.  431, 
independent   security  pavable  at  all 
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iiig  goods  to  defray  the  expenses  of  the  ship  in  a  foreign  port."  ^"^ 
So  in  England,  a  sale  of  part  of  the  cargo  to  defray  expenses, 
wliere  the  vessel  is  forced  into  a  port  of  necessity  for  repairs,  is 
not  a  loss  by  a  jteril  insured  against,  nor  one  for  which  insurers  are 
liable,  but  a  loss  due  merely  to  want  of  funds  or  credit,  or  inability 
to  obtain  money  for  repairs.^  But  if  the  master  is  forced  into  a 
port  of  necessity  to  refit,  and  he  can  obtain  funds  for  repairs  in 
no  other  way  than  by  a  sale  of  a  part  of  the  cargo,  the  interest  of 
the  owner  of  the.  cargo  that  a  part  of  the  goods  should  be  safely 
delivered  invests  the  master  in  such  cases  of  emergency  with  an 
authority  to  sell  a  part  of  said  cargo  for  said  repairs  rather  than 
that  the  voyage  be  broken  up  and  all  be  lost,  and  for  the  same 
reason  the  master  may,  under  such  circumstances  of  a  justifying 
necessity,  hypothecate  the  whole  of  the  cargo  for  such  repairs,  but 
it  must  be  exercised  in  a  port  of  distress  for  repairs  for  completing 
that  voyage  and  not  for  repairs  for  a  new  voyage.*^ 

§  3121.  Sale  after  abandonment. — When  a  valid  abandonment 
as  for  a  total  loss  has  been  made  which  the  insurers  refuse  to 
accept,  the  sale  of  the  vessel  by  the  master  on  account  of  all  con- 
cerned does  not  affect  the  right  of  the  assured  to  recover.^  So 
where  after  an  al)andonment  the  assured  sells  the  vessel  and 
property  insured  at  public  auction  in  the  usual  manner,  without 
a  view  to  his  own  benefit,  there  is  no  waiver  of  the  abandonment, 
nor  is  his  claini  for  a  total  loss  prejudiced  thereby;*  and  if  the 
property  abandoned  afterward  arrive  in  safety,  and  is  tendered 
to  the  insurer,  who  refuses  to  accept  it,  a  sale  by  the  insured, 
for  the  benefit  of  the  insurer,  is  not  a  waiver.^    A  sale  after  aban- 

20  Phillips  on  Ins.  (3d  ed.)  679,  sec.  *986;  1  Id.   (Maclachlan's  ed.  1887) 

1139.     He   also   adds:      "Where  the  345  et  seq.,  citing,  in  the  1850  ed., 

repairs  are  a  svabject  of  contribution  The  Gratitndine,  3  Rob.   Adm.  240, 

in  general  average,  the  underwriters  260,  24  Eng.  Rul.  Cas.  277,  cited  in 

on  cai-go  must  contribute  their  pro-  The   Shaud,  10  Ben.  294,  Fed.   Cas. 

portion  of  the  necessary  sacrifices  to  No.  12,702  (21  Fed.  Cas.  1155, 1159)  ; 

raise  the  funds  for  the  purpose  of  Abbott  on   Shipping    (6th  Am.  ed.) 

defraying  the  expense  of  the  repairs,  365-72,  notes;  Pope  v.  Nickerson,  3 

but   they   are   not    directly   liable   to  Story   (U.  S.  C.  C.)   465,  Fed.   Cas. 

the  shipper  for  such  loss:"    Id.    And  No.     11,274;     Bryant    v.     Common- 

to  the  same  effect  see  Id.  p.  304,  sec.  wealth  Ins.  Co.  13  Pick.   (30  Mass.) 

1567;  pp.  333,  336,  sec.  1626.  543;  3  Kent's  Commentaries  (5th  ed.) 

1  Sarquv  v.  Hobson,  4  Bing.  131,  173. 

2  Barn.  &  C.  7,  3  Dowl.  &  R.  192,  12  ^  Mowry  v.  Charleston  Insurance  & 

Moore,  474,  1  Y.  &  J.  347,  1  L.  .T.  Trust    Co.   6  Rich.    (S.   C.)    146,  60 

(O.   S.)    K.   B.   222,  26   R.   R.   251:  Am.  Dec.  122. 

PoAvell   V.    Gudgeon,   5   Maule   &    S.  *  Walden    v.    Phoenix    Ins.    Co.    5 

431,  17  R.  R.  385.  Johns.  (N.  Y.)  310,  4  Am.  Dec.  359. 

2  1  Arnould  on  Marine  Ins.  (Per-  *  Livingston  v.  Hastie,  3  Johns, 
kin's  ed.  1850)   184,  sees.  81  et  sen.,  Cas.  (N.  Y.)  293. 
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donment  accepted  is  held  to  be  on  account  of  the  underwriters.^ 
If  after  abandonment  the  vessel  is  sold  under  the  bottomry  bond 
the  insurer  is  obliged  to  pay  the  insured  the  difference  between 
the  price  at  which  she  sells  and  the  price  at  which  she  was  valued 
in  the  policy.'  A  sale  by  authority  of  insured  after  abandon- 
ment and  the  purchase  by  assured  on  his  own  account,  and  his 
employment  of  the  ship  on  another  voyage,  waives  an  abandon- 
ment.^ 

The  owner  of  property  covered  by  a  marine  policy  cannot  claim 
a  recovery  as  for  a  constructive  total  loss,  although  the  property 
was  in  a  situation  where  it  might  have  been  lawfully  abandoned 
to  the  underwriter,  if  no  attempt  was  made  to  abandon  it,  prior  to 
a  sale  as  the  property  of  insured,  but  there  was  no  necessity  for 
a  sale  and  it  was  only  sold  by  salvors,  to  satisfy  their  lien  and  not 
for  the  benefit  of  whom  it  might  concern,  and  the  ca.se  does  not 
show  a  loss  amounting  to  fifty  per  cent  or  more.  A  forced  sale 
cannot  create  a  liability  on  wdiich  a  constructive  total  loss  can  be 
based  by  a  subsequent  abandonment.^ 

§  3122.  Sale,  when  justifies  an  abandonment. — If  a  sale  of  the 
ship  at  the  port  of  lading  is  justifiable,  and  no  other  ship  can  be 
found  to  carry  the  cargo  to  its  destination,  there  is  a  total  loss  of 
the  cargo  and  freight,  and  an  abandonment  may  be  made."  So, 
upon  misfortune  arising  in  the  course  of  a  voyage,  if  the  master, 
acting  under  extreme  necessity,  and  in  the  exercise  of  prudent 
discretion,  sells  the  property,  the  assured  may  treat  the  loss  as  total, 
and  abandon."  And  if  the  repairs  exceed  in  co.«t  the  vessel's  re- 
paired value,  or  the  ship  is  not  worth  repairs,  and  is  ju.stifiably  sold, 
she  may  be  abandoned  as  for  a  constructive  total  loss.^^  Xor  can 
the  assured's  right  to  abandon  be  adversely  affected  by  the  master's 

6  The   Sarah  Ann,  2   Sum.    (U.  S.  tary  exposure  to  peril),  67  C.  C.  A. 

C    C.)  206,  Fed.  Cas.  No.  12.342.  602,  certiorari  denied  (mem.)  200  U. 

"'  So  held  in  Williams  v.  Smith,  2  S.   616,  50  L.   ed.   622,  26   Sup.   Ct. 

Caines   (N.  Y.)   13.  753. 

8  Ogden  V.  New  York  Fire  Ins.  Co.        i°  So   held   in   Maumng   v.   Newn- 

10  Johns.    (N.   Y.)    177,   aff'd  in   12  ham,    3    Doug.    130,    2    Camp.    '>24n, 

Johns.  25.     See  Ogden  v.  New  York  12  R.  R.  761. 

Fireman's  Ins.  Co.  12  Johns.  (N.  Y.)        "  Rohinson  v.  Georges  Ins.  Co.  17 

25;  and  we  have  considered  under  a  Me.  131,  35  Am.  Dec.  239. 
prior  chapter  the  effect  of  purchase        ^^  j^j^g  v.   Walker,  3   Hurl.   &   C. 

bv  assured.  209,  33  L.  J.  Ex.  395,  11  Jur.    (N. 

'9  Standard  Marine  Ins.  Co.  V.Nome  S.)  43,  13  W.  R.  232,  rev'g  2  Hurl. 

P,each    Lighterage   &   Transportation  &  Co.  384,  33  L.  J.  Ex.  167;  Amen- 

Co.    133    Fed.    636,    1    L.R.A.(N.S.)  can   Ins.    Co.   v.   Fraucia,   9   Pa.   St. 

1095    (annotated  on  effect  of  volun-  390. 
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sale  of  the  shij),  such  saU'  hcin,^  jiisliliahly  uiade.^^     So  wlicre  the 
vessel  is  injured  to  more  than  half  her  vahio,  and  a  sale  is  recom- 
mended on  proper  surveys,  this  (loos  Udl  all'ect  assured's  right  to 
abandon. ^^     A.uain,  under  a  policy  ''at  and  from"'  on  "ship  and 
stores,"  it  is  heUl  that  a  sale  of  part  of  the  perishable  stores  necessi- 
tated by  an  embargo  justilies  an  abandonment  as  for  a  total  loss.^^ 
§  3123.  Sale:  when  abandonment  necessary  to  recover  total  loss. 
— If  a  vessel  is  so  injured  by  a  peril  within  the  policy  as  to  become 
a  constructive  total  loss,  the  necessity  for  an  abandonment  exists, 
notwithstandino-  a  sale  l)y  the  master,  where  she  is  in  a  safe  port 
at  the  time  and  communication  can  be  had  with  the  insurer  before 
further  injury  is  likely  to  occur.^^     So  if  l)y  reason  of  want  of  a 
dock  at  a  port  of  necessity  repairs  cannot  bo  made,  and  upon  a 
survey  the  vessel  is  broken  up  and  sold  for  old  timber,  an  abandon- 
ment is  held  necessary  to  make  her  a  total  loss.^'     And  it  is  also 
held  under  an  English  decision  that  although  the  necessity  for 
repairs  exists  and  a  justifiable  sale  may  be  made,  yet  an  abandon- 
ment is  necessary  to  recover  as  for  a  total   loss.^^     In   the   de- 
termination of  this  point  it  is  well  to  bear  in  mind  the  decision 
in  a  Massachusetts  case,  which  is  this,  that  if  the  injury  sustained 
by  a  vessel  insured  is  not  of  such  a  nature  and  extent  as  to  war- 
rant an  abandonment,  it  is  not  such  a  case  of  necessity  as  will 
warrant  a  sale  by  the  mastei'.^^     And  also  that  an  abandonment 
to  the  underwriters  is  not  a  ratification  of  an  unauthorized  sale 
by  the  master.^"     So  if  a  vessel  is  compelled  by  stress  of  weather 
and   damage  sustained   to   return   to   her   port  of   departure,   the 
master  should  make  the  necessary  repairs  Avhere  it  appears  that 
they  might  have  been  made  for  a  comparatively  small  expense,  and 
be  enabled  to  prosecute  her  voyage.     In  such  case  the  abandon- 
ment and  sale  of  the  vessel  does  not  entitle  assured  to  recover  as  for 
a  total  loss ;  ^  or,  in  other  words,  the  fact  whether  the  sale  was 

iSMowry  v.   Charleston  Insurance  1810)     *GO0,    which    is    reported    as 

&  Trust  Co.  6  Rich.   (S.  C.)   146,  60  deciding    that    an    abandonment    is 

Am.  Dec.  122.  necessary  though  the  ship  and  cargo 

1*  Center  v.   American   Ins.   Co.   7  were  sold  and  converted  into  money 

Cow.    (N.   Y.)    564,    s.    c.    4   AVend.  before    the    notice    of   tlie    loss    was 

(N.  Y.)  45.  received. 

15  Rotch  V   Edie,  6  Term  Rep.  413,       "  Orrok  v.  CommonAvealth  Ins.  Co. 

3  R.  R.  222.  21    Pick.    (38    Mass.)    456,    32   Am. 

i^Taber  v.  China  Mutual  Ins.  Co.  Dec.  271. 
131  Mass.  239.  20  ^Vji^-d  y.  peck,  18  How.    (59  U. 

17  Bell  V.  Nixon,  Holt  N.  P.  425.  S.)  267,  15  L.  ed.  383. 

18  Martin  v.  Crokatt,  14  East,  465,  ^  Hanau  v.  Louisiana  Mutual  Ins. 
13  R.  R.  281.  See  Hodgson  v.  Co.  15  La.  Ann.  201.  See  §§  3040  et 
BlakJ^ton,  1  Park  Ins.  (8th  ed.)  800,  seq.,  on  repairs,  in  the  first  part  of 
n,  noted  in  2  Marshall  on  Ins.   (ed.  this  chapter. 
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juptifial)le  or  not  ou,i;bt  to  be  of  weight,  and  if  the  ship  is  not  so 
damaged  by  the  perils  insured  against  but  that  she  continues  t(. 
exist  in  specie,  there  is  not  a  total  loss  without  abandonment.^ 
§  3124.  Sale:  when  abandonment  unnecessary  to  recover  total 
loss. — It  is  no  doubt  the  true  rule  that  if  the  necessity,  by  reason 
of  a  peril  insured  against,  is  so  urgent  as  to  require  a  sale,  or  if 
the  circumstances  warrant  it  and  it  is  made  in  good  faith  and  is 
justifiable  and  lawful,  the  title  is  devested,  and  the  assured  may 
I'ecover  as  for  a  total  loss,  even  though  no  abandonment  is  made.^ 
Thus,  if  b}^  reason  of  the  vessel's  injured  condition  and  the  fact 
that  she  is  not  worth  repairs,  and  the  necessity  is  such  as  to  leave 
no  alternative  but  to  sell,  and  the  sale  is  made  in  good  faith  and 
for  the  benefit  of  all  concerned,  it  is  justifiable,  and  there  may 
be  a  recovery  as  for  a  total  loss  even  without  abandonment.^  And 
if  the  jury  find  that  under  all  the  circumstances  attending  the 
situation  of  the  ship  consequent  on  injuries  received  by  her  from 
one  of  the  perils  Insured  against,  it  was  necessary  for  the  interest 
of  all  concerned  to  sell  her,  the  insured  may  recover  for  a  total  loss, 
although  he  has  made  no  valid  abandonment  of  her.^  Again,  if 
by  the  sinking  of  the  vessel  the  whole  cargo  is  damaged,  and  it  is 
sent  into  port  and  there  sold  without  notice  to  or  interference  by 
assured,  it  is  an  actual  total  loss  for  which  no  abandonment 
need  be  made.^    If  a  disabled  ship  is  in  a  i^lace  of  safety  and  she 


2  2  Arnould  on  Marine  Ins.   (Per-  England. — Robertson   v.   Clarke,  1 

kins'   ed.   1850)    1020,   *101G,   *1017  Bing-.  445,  2  L.  J.   (O.  S.)   C.  P.  71, 

et  seq.;  2  Id.  (Maelachlan's  ed.  1887)  8  Moore,  022,  25  R.  R.  676;  Saunders 

998  et  seq.    See  §§  2892,  2894  herein,  v.  Baring,  34  L.  T.   (N.   S.)   419,  3 

^United  States.— The  Brig   Sarah  Asp.  M.  C.  133;  Idle  v.  Roval  Exch. 

Ann,  2  Sum.  (U.  S.  C.  C.)  20(5,  219,  Assur.    Co.  3  Moore,  115,  8   Taunt. 

Fed.  Cas.  No.  12,342.  755,  3  Br.  &  B.  151,  21  R.  R.  538: 

Maine. — Dunning     v.     Merchants'  Rosetlo  v.  Gurney,  11  Com.  B.  176, 

Mutual  Marine  Ins.  Co.  57  Ale.  108;  20  L.  J.  C.  P.  257,  15  Jur.  1177,  17 

Prince  v.  Ocean  Ins.  Co.  40  Me.  481,  L.  T.   (0.  S.)   242,  87  R.  R.  629. 

63  Am.  Dee.  676;  Fuller  V.  Kenneliec  See    2    Arnould    on    Marine    Ins. 

Mutual  Ins.  Co.  31  Me.  325.  (Perkins'    ed.    1850)     nOlO;    2    Id. 

J/a/-yanc/.— Mutual  Safety  Ins.  Co.  (Maelachlan's    ed.    1887)    995,    996; 

V.  Cohen,  3  Gill  (Md.j   459,  43  Am.  2  Phillips  on  Ins.  (3d  ed.)  238,  241, 

Dec.  341.  sec.  1497;  2  Parsons  on  Marine  Ins. 

Massachusetts. — Gordon  v.  Massa-  (ed.  1868)    121  et  seq. 

chusetts   Fire  &   Marine   Ins.    Co.   2  *  Prince  v.  Ocean  Ins.  Co.  40  Me. 


Pick.  (19  Mass.)  249. 


481,  63  Am.  Dec.  676;  Mutual  Salotv 


New    York. — Avery   v.    New   York  Ins.  Co.  v.  Cohen,  3  Gill   (Md.)  459, 

Mutual  Ins.   Co.  32 'N.  Y.   St.  Rep.  43    Am.    Dec.    341. 

116.  5  Mutual  Safety  Ins.  Co.  v.  Cohen, 

South  Carolina.— Mowryv.  Charles-  3  Gill  (Md.)  459,  43  Am.  Dec.  341. 

ton    lnsuran(!e  &   Trust   Co.   6   Rich.  ^  Portsmouth  Ins.  Co.  v.  Brazee,  16 

(S.  C.)  146,  (iO  Am.  Dec.  122.  Ohio  St.  81. 
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cannot  be  repaired  nor  be  taken  into  port  for  repairs,  and  the 
expense  of  preserving  her  is  gi-eat,  as  is  also  the  danger  of  loss 
and  the  probabiUly  that  she  will  deteriorate  in  value,  and  the 
owner's  instructions  cannot  be  received  for  weeks,  the  master 
may  sell  her  for  the  benefit  of  all  concerned,  and  in  such  case  a 
total  loss  may  be  claimed  without  notice  of  abandonment.^  So  if 
the  ship  cannot  be  repaired  excei)t  at  an  expense  in  excess  of  her 
repaired  value,  and  she  is  sold,  it  is  a  case  of  actual  total  loss  with- 
out abandonment.^ 

§  3125.  Sale:  total  and  partial  loss.— If  a  vessel  is  mjured  by  a 
peril  insured  against,  and,  being  ni  imminent  danger  of  destruction 
and  in  an  extremely  hazardous  position,  is  abandoned,  the  fact  of 
sale  by  the  master  does  not  preclude  a  recovery  for  a  total  loss.^ 
But  the  fact  that  the  cargo  must  necessarily  be  sold  at  a  port  of 
necessity  does  not  entitle  assm^ed  to  recover  for  a  total  loss  where 
repairs  can  be  made  at  less  than  half  the  value  of  the  vessel  and 
the  vessel  be  thereby  enabled  to  prosecute  her  voyage.^"  The  con- 
demnation and  sale  upon  a  capture  or  seizure  justifies  an  abandon- 
ment and  recovery  for  a  total  loss.^^  So  the  seizure  of  the  cargo, 
followed  by  its  condemnation  and  sale,  constitutes  an  actual  total 
loss,  even  "^though  there  is  an  order  of  restitution, ^^  ^^^d  the  as- 
sured may  recover  as  for  a  total  loss,  when  the  master  sells  the 
vessel  from  necessity,  after  the  owners  have  abandoned  her.^^  rpj-,g 
necessarv  sale  of  a  vessel  in  the  course  of  a  voyage  to  defray  sal- 
vage creates  of  itself  a  total  loss  of  the  vessel  for  the  voyage.^*  If 
the  ship  becomes  a  total  wreck,  so  that  it  is  impracticable  to  further 
pursue  the  voyage,  and  a  sale  becomes  necessary  of  the  cargo,  it 

■'Nova   Scotia  Marine  Ins.   Co.  v.  Eti gland.— MarshnW    v.    Parker,    2 

Churchill.  26  Can.  S.  C.  65.  Camp.  69,  11  R.  R.  665;  Lozano  v. 

8  Bullard  v  Roger  Williams  Ins.  Janson,  28  L.  J.  Q.  B.  337,  2  El. 
Co.  1  Curt.  (U.  S.  C.  C.)  148,  Fed.  &  E.  160,  5  Jur.  (N.  S.)  1401,  7  W. 
Cas.  No.  2122.  R-  654;  Mullett  v.  Shedden,  13  East, 

9  King  V.  Middleton  Ins.  Co.  1  304,  12  R.  R.  347;  M'lver  v.  Hender- 
Conn.  184.  so"'  4  Maule  &  S.  576,  16  R.  R.  550. 

10  Goold  V.  Shaw,  1  Johns.  Cas.  ^^  Mullett  v.  Shedden,  13  East,  304, 
(N.  Y.)  293.  12  H.  R-  347. 

11  United  States.— Simoiiids  v.  Union  "  Dunning  v.  Merchants'  Mutual 
Ins    Co.  4  Dall.   (4  U.  S.)  417,  1  L.  Marine  Ins.  Co.  57  Me.  108. 

od.  890,  1  Wash.   (U.  S.  C.  C.)  382,  iMVilliams   v.   Suffolk   Ins.   Co.   3 

Fed.    Cas.   No.   12,875;   Marine   Ins.  Sum.  (U.  S.  C.  C.)  510,  Fed.  Cas.  No. 

Co.  V.  Tucker,  3  Cranch    (7  U.  S.)  17,739.      See    Stephenson   v.    Pacific 

.157,  2  L.  ed.  466.  Mutual  Ins.  Co.  7  Allen   (89  Mass.) 

J/assc/c7msefts.— Dorr  V.  New  Eng-  232;   Stephenson  v.  Piseataqua  Fire 

land  Ins.  Co.  11  Mass.  1.  &  Marine  Ins.  Co.  54  Me.  55;  Mutual 

New  Tor/c.— Jumel  v.  Marine  Ins.  Safety    Ins.    Co.    v.    Cohen,    3    Gill 

Co.   7  Johns.    (N.   Y.)    412,  5  Am.  (Md.)  459,  43  Am.  Dec.  341. 

Dec.  283. 
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being  perishable,  it  is  a  technical  total  loss,  even  though  the  goods 
are  not  injured  to  half  their  value.^^  But  although  a  vessel  i.< 
abandoned  at  sea,  taken  into  port  by  salvors,  libeled  and  sold  for 
salvage,  and  a  cause  for  abandonment  exists,  yet  if  none  is  made 
a  partial  loss  only  can  be  recovered. ^^  And  the  insured  has  noth- 
ing to  abandon  and  cannot  recover  as  for  a  total  loss  where  the 
master  sells  a  stranded  ship  without  notice  to  the  owners  or  in- 
surers, and  the  sale  is  affirmed  by  assured,  and  the  abandonment 
being  neither  expressly  refused  nor  accepted,  nor  the  proceeds  of 
the  sale  for  which  credit  is  offered  taken,  but  the  vessel  being 
purchased  and  repaired  by  insurers,  they  may  hold  the  vessel. ^'^ 
The  sale  of  a  vessel  deserted  and  taken  by  salvors,  towed  into  port 
and  sold,  together  Avith  the  cargo,  under  admiralty  decree,  for 
less  than  the  salvage,  constitutes  an  actual  total  loss;^^  althouiih 
a  sale  occasioned  by  a  capture  is  held  a  total  loss;  and  no  olili- 
gation  rests  upon  assured  to  give  bond  or  deposit  money  to 
prevent  such  sale."  If  under  that  clause  which  gives  the  under- 
writers the  right  to  interfere  and  save  the  vessel  they  take  ]ws- 
session  and  permit  her,  without  notice  to  assured  or  calling  upon 
him  for  .reimbursement,  to  be  sold  under  judicial  process  and 
decree  of  admiralty  to  satisfy  a  lien  created  by  themselves  in 
favor  of  a  wrecking  company,  such  sale  irrevocably  devests  in- 
sured's title,  and  makes  insurers  liable  for  an  actual  total  loss, 
without  regard  to  the  original  character  of  the  loss.^° 

§  3126.  Sale:  unreasonable  exertions  not  required  to  prevent. — 
If  assured  could  prevent  the  sale  by  any  means  such  as  he  could 
be  reasonably  expected  to  use,  he  is  obligated  so  to  do,  and  if  he 
does  not,  and  the  sale  is  thus  directly  occasioned  by  his  default, 
he  cannot  hold  the  underwriters  liable  for  loss  on  account  of  such 
sale,  but  a  recovery  may  be  had  if  the  value  of  the  thing  insured 
does  not  justify  the  expense  or  risk  of  expense  necessary  to  pre- 
vent the  sale,  for  insured  is  not  bound  to  use  unreasonable  exer- 
tions to  save  the  insured  property  in  cases  and  under  circumstances 
where  a  prudent  uninsured  owner. would  not  have  endeavored  to 
prevent  a  sale.^ 

15  Columbian  Ins.  Co.  v.  Catlett,  12  :\rariiio  Tn.s.  Co.  5  L.  R.  Q.  B.  599,  4 
Wlu-at.  (25  U.  S.)  383,  0  L.  od.  664.  L.  H.  Q.  B.  676,  10  Best  &  S.  770,  39 

16  Thomas  v.  Kockland  Ins.  Co.  45  E.  .7.  q.  B.  214,  22  L.  T.  802,  18 
Mo.  116.  AV.  K.  1201. 

1"' Badger    v.    Ocean    Ins.    Co.    23  ^°  Carr  x.  Security  Ins.  Co.  109  N. 

Pick.  (40  Mass.)  347.  Y.  504,  510,  511,  17  N.  E.  369,  pei' 

"Cossman  v.  West,  57  L.  J.  P.  C.  Andvews,  J. 

17,  13  A  pp.  Cas.  160,  58  L.  T.  122,  i  Stringer    v.    Eno-lisli    &    RcoKisli 

6  Asp.  M.  C.  233.  :\ranne  Ins.  Co.  Liin.  L.   K'.  4  Q.   I'.. 

1' Stringer   v.    English    &    Scottish  ()76.  nt'tiniu'd.  L.  K.  5  (^.   15.   D.  5!)!), 
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§  3127.  Illegal  sale  and  abandonment  confers  no  rights. — The 
ma^^ter's  agency  does  not  authorize  a  sale  of  either  ship  or  cargo 
unless  there  is  a  necessity  at  the  time  justifying  said  sale;^  and 
an  illegal  sale  confers  no  rights,  nor  arc  insurers  liable  for  an 
unauthorized,  unjustifiable,  and  illegal  sale  and  abandonment  of 
vessel  or  cargo,^  nor  does  a  purchaser  obtain  any  title  under  an 
luijusti liable  sale.^  So  where  a  master  of  a  vessel,  acting  in  his 
capacity  as  master,  and,  from  an  alleged  necessity,  sells  a  dam- 
aged ship,  the  owners  may,  against  the  vendee,  show  that  there 
was  no  such  necessit}",  and  that  therefore  the  property  was  not 
devested,  and,  upon  an  abandonment,  the  same  right  would  pass 
to  the  insurers.^  And  where  the  wreck-master  of  a  county  takes 
l)ossession  wrongfully  of  a  vessel  which  has  taken  fire,  been  scut- 
tled, and  sunk,  and  sells  her,  the  sale  is  invalid.^ 

§  3128.  Sale,  whether  justifiable:  cases. — A  sale  of  a  vessel  is 
justiiiable  where  she  is  stranded  and  in  an  exposed  condition,  and 
there  is  evidence  that  vessels  similarly  laden,  so  situated,  and  in 
like  condition,  at  that  plac«  generally  become  a  total  loss,  and  the 
master  applied  to  a  wrecking  company  which  offered  to  get  her 
off,  but  the  expense  would  have  been  in  excess  of  half  her  value 
in  the  policy.'''  So,  a  sale  l»y  the  master  of  a  vessel  is  justified, 
or  not,  as  to  the  underwriters,  according  to  the  apparent  circum- 


39  L.  J.  Q.  B.  214,  10  B.  &  S.  770,  599,  39  L.  J.  Q.  B.  214,  10  B.  &  S. 

22  L.  T.  802,  18  W.  R.  1201.     There-  770,  22  L.  T.  802,  18  W.  R.  1201. 

fore  if  captors  appeal  from  an  order  ^  Pike   v.    Balch,    38    Me.    302,    61 

of  restitution,  and  an  abandonment  Am.  Dec.  248;  Butler  v.  Murray,  30 

is   made   but   refused,    and   the   sale  N.  Y.  88,  86  Am.  Dee.  355. 

of  the  goods,  upon  offer  of  the  prize  ^  Rugely   v.    Sun    Ins.    Co.    7   La. 

commissioner  to  the  court,  might  have  Ann.  279,  56  Am.  Dec.  603 ;   Orrok 

been  prevented  by  giving  of  bail  or  v.   Commonwealth  Ins.   Co.  21  Pick, 

a  deposit,  and  the  underwriters  are  (38   Mass.)    456,  32  Am.   Dee.   271; 

informed  by  the  owners  of  the  offer  Robinson   v.   Jones,   8   Mass.   536,   5 

of   sale,  nevertheless   the   assured   is  Am.  Dee.   114;   Bryant  v.   Conunon- 

not  bound  to  use  unreasonable  exer-  wealth  Ins.  Co.  13  Pick.   (30  Mass.) 

tions  in  order  to  preserve  the  thing  543,  s.  c.  6  Pick.      (23  Mass.)    131; 

insured  nor  is  he  obligated  to  subject  Martin  v.  Crokatt,  14  East,  465,  13 

himself  to  expense  or  risk  of  expense  K.  R.  281. 

beyond   the   value   of   the   thing   in-  *  Idle   v.    Royal   Exch.   Assur.   Co. 

sured  in  giving  bail  or  dejiosit,  and  3    Moore,    115,    3    Br.    &    B.    15t,    8 

if  a  prudent  uninsured  owner  would  Taunt.  755,  21  R.  R.  538;  Gordon  v. 

not,    under    the    circumstances,    have  Massachusetts  Fire  &  Marine  Ins.  Co. 

taken  any  steps  to  prevent  the  sale,  2  Pick.  (19  Mass.)  249,  2  Phillips  on 

the   acts   of   assured   in   refusing   or  Ins.  (3d  ed.)  306,  sec.  1574. 

neglecting  to   interpose   will   not  re-  ^  Peirce  v.  Ocean  Ins.  Co.  18  Pick. 


lease  the  assurers  from  liability  for 
a  total  loss:  Stringer  v.  English  & 
Scottish  Marine  Ins.  Co.  Lim.  L.  R. 
4  Q.  B.  676,  affirmed  L.  R.  5  Q.  B. 


(35  Mass.)  83,  29  Am.  Dec.  567. 

6  The  Margaretta,  29  Fed.  324. 

niall  V.   Ocean  Ins.   Co.   37  Fed. 
371. 


5316 


EEPAIKS— FIFTY  PER  CENT  RTLE  §  3128 

stances  at  the  time  and  tlie  statements  and  advice  of  competent 
persons  first  obtained,  and  not  according  to  tlie  result  of  an  experi- 
ment by  the  purchaser  at  the  sale.^  Again,  the  master  of  a  vessel, 
which  becomes  disal)led,  is  authorized  to  sell  her  when  for  the 
best  interest  of  those  concerned,  and  whether  he  was  justified  in 
selling  in  a  particular  case  is  a  question  to  be  determined  b}'  the 
circumstances  and  condition  of  the  vessel  at  the  time  and  place 
where  the  sale  was  made.^  So  the  necessity  which  will  justify  a 
master  of  a  ship  in  selling  her  is  one  in  which  he  has  no  oppor- 
tunity to  consult  the  owners  or  insurers,  and  which  leaves  him  no 
alternative.^"  So  where,  by  reason  of  heavy  weather,  the  vessel 
becomes  leaky  and  is  forced  into  a  port  of  distress,  and  recom- 
mencing her  voyage  is  again  obligated  by  heavy  weather  to  return, 
and  is  condenmed  and  sold  as  not  worth  repairs,  this  is  a  total 
loss."  If  the  ship  is  so  much  injured  by  the  perils  of  the  sea  that, 
in  the  master's  opinion,  he  exercising  his  best  discretion  and  good 
faith,  she  cannot  be  repaired  except  at  a  sum  in  excess  of" her. 
value,  and  is  unable  to  continue  her  voyage  except  at  the  im- 
minent peril  of  the  lives  of  the  crew,  a  sale  is  justifiable  and  the 
loss  total.^2  Again,  if  a  per.son  of  prudent  and  sound  mind  would 
have  no  reasonal)le  doubt  as  to  the  best  course  to  pursue  under  all 
the  circumstances,  and  in  the  exercise  of  such  hke  discretion  the 
master  sells  the  vessel,  it  will  be  justified.  The  necessity  may  be  a 
moral  one,  rather  than  a  physical  or  legal  one.^^  If  because  of 
lack  of  materials  at  a  port  of  necessity  the  ship  cannot  be  re- 
paired except  at  an  expense  exceeding  her  value,  a  sale  may  be 
justifialjle,  and  it  is  a  total  loss  without  abandonment."  A  sale 
is  not  justified  because  of  the  fact  that  repairs  at  the  place  of 
disaster  or  a  near-by  port  would  have  exceeded  fifty  per  cent  of 
her  value,  where  repairs  at  the  vessel's  home  port  or  at  her  port 
of  destination  could  have  been  made  at  less  than  fifty  per  cent, 
and  the  vessel  did  proceed  under  the  same  master  to  the  home 
j>ort.^*  And  the  fact  that  the  vessel  is  subsequently  navigated  with 
a  cargo  to  her  destination  cannot  adversely  affect  the  claim  to  a 
total  loss,  where  a  sale  was  justified  at  the  time  under  the  circum- 

8  Avery  v.  New  York  Mutual  Ins.  571,  20  R.  R.  738.    The  difference  be- 

Co.  (Super.  Ct.  N.  Y.)  32  N.  Y.  St.  tween  the  English  rule  and  fifty  per 

Rep.  116.  cent  rule  here  should  be  rememl)eie(l. 

^  Prince  v.  Ocean  Ins.  Co.  40  ^le.  ^^  Somes   v.   Sugrue,  4   Car.   &   P. 

481,  G3  Am.  Dec.  ()7().  274,  270,  34  R.  R.  797. 

i°Hall  v.  Franklin  Ins.  Co.  0  Pick.  ^^  Gordon  v.  ^Massachusetts  Fire  & 

(26  Mass.)  466.  Marine  Ins.  Co.  2  Pick.   (19  Mass.) 

"Saltus    V.    Ocean    Ins.     Co.    10  249. 

Johns.  (N.  Y.)  487.  ^^  TTall  v.  Franklin  Ins.  Co.  9  Pick. 

12  Robertson  v.  Carruthers,  2  Stark.  (26  Mass.)  466. 
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stances,  the  master  exercising  the  same  judgment  as  if  the  vessel 
had  been  uninsured. ^^  So  a  sale  may  be  justified  and  the  insurer 
boeonie  liable  for  u  total  loss,  though  the  vessel  be  afterward  saved." 

§  3129.  Sale  whether  justifiable:  opinions  of  text-writers. — Mr. 
Phillips  says  the  exercise  of  this  power  is  jealously  watched  by  the 
court*!,  and  that  "the  mere  necessity  of  the  sale  must  be  clearly 
made  out  and  it  must  appear  that  no  other  course  could  be  rea- 
sonabl^y  taken."  ^^  I\Tr.  Arnould  says:  "It  is  obvious  that  nothing 
but  a  case  of  absolute  and  supreme  necessity,  such  as  sweeps  all  rules 
before  it,  can  justify  the  master  in  such  sale.  .  .  .  Extreme 
emergencies,  however,  may  arise  in  which  the  master  may  be  at 
a  distance,  from  his  home  port  and  without  any  opportunity  of 
consulting  either  the  shipowner  or  the  merchant,  and  has  no 
alternative  left  him,  acting  with  perfect  good  faith  as  a  prudent 
and  skillful  man  and  for  the  best  interests  of  all  concerned,  than 
to  sell  the  property  intrusted  to  his  charge;"  and  he  also  adds  that 
the  exercise  of  this  power  is  jealously  watched  by  the  courts.^^ 
Mr.  Parsons  says:  "The  sale  is  valid  when  made  from  an  actual 
and  stringent  necessity.  .  .  .  Nothing  is  more  certain  or  ob- 
vious than  the  rule  that  a  sale  by  the  master  is  justified  only  by  a 
'stringent  necessity  and  the  rule  that  a  sale  by  the  master  is 
justified  if  a  prudent  owner  under  the  same  circumstances  would 
have  made  it'  are  not  only  two  rules  but  two  very  different  rules."  ^° 

§  3130.  Sale,  whether  justifiable:  the  rule. — The  right  of  the 
master  to  sell  must  be  governed  by  the  existence  of  such  dis- 
astrous circumstances  and  extraordinary  impediments  to  the  voy- 
age, and  a  predominating  motive  to  prosecute  the  voyage,  that  it 
may  be  reasonably  presumed  that  a  prudent  owner  would  have  so 
acted  under  the  like  circumstances.^  A  necessity,  in  degree  an 
urgent  one,  must  exist,  governed  wholly  by  the  circumstances,  the 
good  faith  of  the  master,  and  the  inability  to  communicate  Avith 
the  owner  in  time.  The  necessity  must  also,  as  to  urgency,  be  such 
that  the  master's  duty  and  the  exercise  of  his  best  discretion  obli- 
gates him,  in  view  of  all  the  circumstances,  to  sell,  there  being 
no  alternative,  and  the  necessity  being  absolute  and  supreme,  not 
a  physical  one  merely,  but  such  a  moral  one  as  amounts,  in  the 

16  Robertson  V.  Carruthers,  2  Stark.  (Maelaehlan's  ed.  1887)   351  et  seq.; 

571,  20  R.  R.  738;  Fuller  v.  Kennebec  Id.  (9th  ed.  Hart  &  Simey)  sec.  201, 

Mutual  Ins.  Co.  31  Me.  325.  p.  271. 

I'' Hall  V.  Ocean  Ins.  Co.  37  Fed.  2"  2  Parsons  on   Marine  Ins.    (ed. 

371.  1868)   146-48. 

"2  Phillips  on  Ins.   (3d  ed.)   308,  ^  Milles  v.  Fletcher,  1  Doug.  231a, 

sec.  1579.  per   Lord   Mansfield;    2   Phillips   on 

19  1  Arnould  on  Marine  Ins.  (Per-  Ins.  (3d  ed.)  305,  sec.  1569. 
kins'    ed.    1850)    *189,    *192;    1   Id. 
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language  of  Mr.  Justice  Story,^  to  "a  vehement  exigency,  which 
justifies  and  requires  a  sale  to  be  made  as  a  proper  matter  of 
duty  to  the  owner,  to  prevent  a  greater  sacrifice  or  a  total  ruin  of 
the  property."  In  brief,  good  faith,  necessity,  and  duty,  under 
the  then  existing  circumstances  all  combine,  having  in  view  the 
inability  to  communicate  and  obtain  advices  from  the  owner.^ 

2  In  Jlobinson    v.    Commonwealth  Phila.   366,  21  Phila.   Leg.   Int.   68; 

Ins.  Co.  3  Sum.   (U.  S.  C.  C.)   220,  Myers  v.   Baymore,   10   Pa.   119,  49 

226,  227,  Fed.  Cas.  No.  11,949.  Am.    Dec.    586 ;    American    Ins.    Co. 

There  must  be  a  necessity   for  a  v.  Francia,  9  Pa.  390,  399. 
sale  of  an  injured  vessel,  in  order  to       ^  United_States. — Tome  v.  Dubois, 

justify  a  claim  for  a  total  loss,  and  6  Wall.    (<3  U.  S.)   548,  554,  18  L. 

good  "faith  in  the  master  in  making  ed.  943;  The  Amelie,  6  ^YaIl.  (73  U. 

it.     Patapsco  Ins.  Co.  v.  Southgate,  S.)  18,  26,  18  L.  ed.  806;  The  Sarah 

5  Pet.   (30  U.  S.)  604,  8  L.  ed.  243,  Ann,  13  Pet.   (38  U.  S.)   387,  10  L.. 

cited  in:  ed.  213,  aff'g  2  Sura.   (U.  S.  C.  C.) 

U7iited  States.— The  Amelie   (Fitz  206,  215,  Fed.  Cas.  No.  12,342;  Pa- 

V.  The  Amelie)    6  Wall.   (73  U.  S.)  tapsco  Ins.  Co.  v.  Southgate,  5  Pet, 

18,  26,  18  L.  ed.  808;  Robinson  v.  (30  U.  S.)   604,  8  L.  ed.  243;  Scull 

Commonwealth  Ins.  Co.  3  Sumn.  220,  v.   Briddle,  2  Wash.    (U.   S.   C.   C.) 

224,     Fed.     Cas.    No.     11,949;     The  150,  Fed.  Cas.  No.  12,569 ;  The  Mary, 

Herald,  8  Ben.  409,  410,  Fed.   Cas.  Bee  (U.  S.  C.  C.)  120,  Fed.  Cas.  No. 

No.  6,393;  The  Henry,  Biatchf.  &  H.  14,237;  The  Tikon,  5  Mason   (U.  S. 

465,  469,  Fed.   Cas.  No.  6,372;   The  C.  C.)  465,  476,  Fed.  Cas.  No.  14,054; 

Fortitude,   3    Sumn.   228,   249,   Fed.  The  Fortitude.  3  Sum.  (U.  S.  C.  C.) 

Cas.  No.  4,953;  Fitz  v.  The  Amehe,  228,  240,  Fed.   Cas.  No.  4,953;  Joy 

2  Clitf.  440,  443,  Fed.  Cas.  No.  4,838;  v.  Allen,  2  Wood.  &  M.  (U.  S.  C.  C.) 

The   Bridgewater,   4   Cin.   Law   Bui.  303,  328,  Fed.   Cas.  No.  7,552;   The 

448,  Fed.  Cas.  No.  1,864.  Amelie,  2  Cliff.   (U.  S.  C.  C.)   440, 

Maine.— Frince  v.  Ocean  Ins.   Co.  444,  448,  Fed.  Cas.  No.  4,838;   The 

40  Me.  481,  490,  63  Am.  Dec.  676;  Brutus.   2  Gall.    (U.   S.   C.   C.)    526. 

Robinson  v.  Georges  Ins.  Co.  17  Me.  Fed.    Cas.    No.    2,060 ;    The    Henry. 

131,  135,  35  Am.  Dee.  239.  Biatchf.  &  H.  (U.  S.  C.  C.)  465,  Fed. 

Maryland. — Mutual  Safetv  Ins.  Co.  Cas.  No.  6,3(2. 
V.   Cohen,  3   Gill.  459,  473^  43   Am.        Massachiisett.^.—Feivce     v.     Ocean 

Dec.  341.  Ins.  Co.  18  Pick.   (35  Mass.)   83.  29 

Massachusetts. — Gordon  v.  Massa-  Am.   Dec.  567;   Winn  v.   Columbian 

chusetts   Fire   &  Marine   Ins.   Co.   2  Ins.    Co.   12   Pick.    (29   Mass.)    279; 

Pick.  (19  Mass.)   249,  264;  Wood  v.  Hall    v.    Franklin   Ins.    Co.    9    Pick. 

Lincoln  &  K.  Ins.  Co.  6  Mass.  479,  (26  Mass.)   466. 
482,  4  Am.  Dee.  163.  ^^ew   York. — Fontaine   v.   Phoenix 

Michigan. — Northwestern       Trans-  Ins.  Co.  11  Johns.   (N.  Y.)   293. 
portation   Co.   v.   Thames  &  IMersey       England.— The    Fanny    &    Elmira. 

Ins.  Co.  59  Mich.  214,  229,  26  N.  W.  Edw.  Adm.  117;  Read  v.  Bonham,  3 

336.  Brod.   &   B.   147,   6   Moore,   397,   23 

New    Yor/c— McConoehie    v.    Sun  R.    R.    587;    The    Gratitudine,   3    C. 

Mutual  Ins.  Co.  26  N.  Y.  477,  483;  Rob.    240,   259,    24   Eng.    Rul.    Cas. 

IMurray  v.   Great   Western   Ins.   Co.  277;   The  Havelock  v.   Rockwood.  8 

72  Hun,  282,  288,  25  N.  Y,   Supp.  Term  Rep.  208;  Green  v.  Royal  Exeh. 

414_  Assur.  Co.  6  Taunt.  68,  1  Marsh.  447, 

Pennsylvania. — Bone    v.    Trott,    5  ]6  R.  R.  571. 
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§  3131.  Sale:  master,  owner,  or  part  owner. — Altlioiigli  a  vessel 
is  injured  to  more  than  half  her  vahic,  yet  if  she  proceeds  to  lier 
port  of  destination  in  safety,  a  sale  there  hy  the  master,  a  part 
owner,  without  et)nsulting  the  insurers  at  a  i:)ort  in  the  same, 
countrj'',  is  not  justifiable;*  and  where  the  master  is  also  a  part 
owner,  and,  from  the  circumstances  of  the  case,  he  is  not  authorized 
to  sell  as  master,  his  interest  only  as  owner  would  pass  to  the 
vendee.^  The  mortgagees  of  a  vessel  cannot  recover  on  a  policy 
of  insurance  as  for  a  total  loss,  where  a  vessel  has  been  sold  by  the 
master,  w^ho  was  also  the  owner,  by  simply  showing  that  the  master 
acted  in  good  faith,  and  could  not  otherwise  obtain  funds  to  pay 
salvage  and  other  necessary  expenses  at  the  port  where  he  then 
was.  They  must  also  show  that  he  acted  with  good  judgment  and 
discretion,  as  a  prudent  owner  would  have  done;  and  that,  upon 
finding  himself  unable  to  procure  funds  through  his  own  exer- 
tions, he  communicated  with  the  insurers,  to  afford  them  an  oppor- 
tunity to  raise  the  needful  funds,  provided  he  could  have  done  so 
by  the  use  of  reasonable  means  and  without  extraordinary  delay. ^ 
Where  the  insured  is  master,  part  owner,  and  consignee,  the  sale  by 
him  of  the  cargo  at  a  port  of  necessity,  where  the  voyage  was 
broken  up,  is  considered  a  reception  of  the  goods  by  him  as  owner, 
and  a  pro  rata  freight  is  earned  thereby.  The  insurer  on  such 
freight  is  liable  only  for  the  balance.'  But  co-owmers  are  bound 
by  a  sale  by  the  master  who  is  part  owner,  where  they  ratify  such 

The  power  of  the  master  to  sell  Marine  Ins.  Co.  19  La.  42,  36  Am. 
must  be  exercised  with  great  eau-  Dee.  667.  Again  the  master  has  the 
lion,  and  only  in  extreme  cases,  power,  when  the  termination  of  the 
and  will  not  be  upheld  imless  the  voyage  "becomes  hopeless  and  no 
circumstances  under  which  the  ves-  prospect  remains  of  bringing  the  ves- 
.sel  was  placed  rendered  the  sale  sel  home,  to  do  the  best  for  all  con- 
necessary:  Robinson  V.  Georges  Ins.  cerned  and  therefore  to  dispose  of 
Co.  17  Me.  131,  35  Am.  Dec.  239.  her  for  their  benefit:"  Hunter  v. 
So  the  sale  of  a  vessel  and  cargo  Parker,  7  Mees.  &  W.  342,  10  L.  J. 
damaged  by  accident  is  justified  only  Ex.  281,  56  R.  R.  723,  per  Parke,  B., 
in  case  of  urgent  necessity,  and  after  cited  in  1  Arnould  on  Marine  Ins. 
the  master  has  employed  due  dili-  (Perkins'  ed.  1850)  *190;  2  Arnould 
gence  to  discover  whether  other  avail-  on  Marine  Ins.  1094,  *1088;  1  Id. 
able  means  of  saving  either  were  (Maclachlan's  ed.  1887)  352. 
within  his  reach,  and  due  diligence  ^  Peirce  v.  Ocean  Ins.  Co.  18  Pick, 
in  such  case  depends  upon  the  facts.  (35  Mass.)  83,  29  Am.  Dec.  567. 
The  master  is  invested  with  a  dis-  ^  Peirce  v.  Ocean  Ins.  Co.  18  Pick, 
cretion  depending  upon  the  circura-  (35  Mass.)  83,  29  Am.  Dec.  567. 
stances,  and  if  it  appear  that  he  ^  Stephenson  v.  Pacitic  Mut.  Ins. 
exercised  this  power  with  ordinary  Co.  7  Allen  (89  Mass.)  232,  83  Am. 
good  judgment,  fairness,  and  promp-  Dee.  681. 

titude,  the  necessity,  of  the  sale  will  'Williams  v.  Smith,  2  Caines   (N. 

be  presumed:     Caldwell  v.  Western  Y.)  13. 
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sale  by  joining  in  a  claim  upon  the  underwriters  for  a  total  loss, 
crediting  the  proceeds  of  the  sale  by  way  of  salvage  after  deducting 
all  charges.^  The  fact  that  the  master  is  also  part  owner  does  not 
prevent  him  from  making  such  sale  as  agent  of  the  underwriters." 
§  3132.  Bottomry  bond  and  sale:  assurer's  refusal  to  pay  bond. — 
As  already  appears  herein,  it  may  be  stated  generally  that  to 
justify  the  giving  of  a  bottomry  bond  there  must  be  a  necessity 
for  repairs,  and  likewise  a  necessity  for  resorting  to  bottomry  to 
procure  funds  to  defray  expenditures.  It  is  only  when  this  is  the 
least  disadvantageous  mode  of  borrowing  that  resort  may  be  had 
thereto  by  the  master.  The  giving  such  a  bond  is  only  justifiable 
in  case  of  extremely  great  or  urgent  necessity  or  extreme  pressure. ^° 
Again,  it  is  held  in  the  supreme  court  of  the  United  States  that  a 
case  of  utter  loss  within  the  meaning  of  a  bottomry  and  respon- 
dentia bond  does  not  exist,  and  the  vessel  is  still  subject  to  the 
hypothecation  as  long  as  she  continues  to  exist  in  specie  in  the 
owner's  hands,  even  though  she  requires  repairs  greater  than  her 
value.  And  if  the  vessel  is  wrecked  by  any  of  the  enumerated  perib 
during  htu*  voyage,  but  is  not  an  utter  loss,  the  bond  being  condi- 
tioned to  be  void  in  case  of  an  utter  loss,  the  bondholder  is  en- 
titled as  against  insurers  to  the  proceeds  of  the  cargo  saved  by  his 
efforts,  even  though  the  underwriters  have  accepted  an  abandon- 
ment as  for  a  total  loss,  and  have  paid  the  amount  of  their  obliga- 
tion, it  also  appearing  that  the  proceeds  are  insufficient  to  satisfy 
the  bond.^^  But  if,  upon  an  oft'er  to  abandon  the  insurers  tell 
the  assured  to  repair  and  pay  the  bills,  and  he  refuses  to  advance 
any  money,  but  makes  repairs,  and  money  is  raised  on  bottomry, 
but  on  arrival  the  insurers  refuse  to  pay  the  bond  and  the  vessel 
is  sold  for  a  less  sum  than  the  bottomry  lien,  the  insurers  arc 
liable  for  all  losses  sustained  by  insured  by  reason  of  said  refusal. ^^ 

8  Peirce  v.  Ocean  Ins.  Co.  18  Pick.  Bee  Adm.  353,  Fed.  Cas.  No.  2,383 : 
(35  Mass.)  83,  29  Am.  Dec.  567.  Crawford  v.  The  William  P.  Penn,  3 

9  Prince  v.  Ocean  Ins.  Co.  40  Me.  Wash.   (U.  S.  C.  C.)  484,  Fed.  Cas. 
481,  63  Am.  Dec.  676.  No.   3,373;   The  Hannah,  Bee  Adm. 

10  The  Ship  Fortitude,  3  Sum.  (U.  348,  Fed.  Cas.  No.  4,925.  But  .see 
S.  C.  C.)  228,  Fed.  Cas.  No.  4,953,  The  Draco,  2  Sum.  (U.  S.  C.  C.) 
per  Story,  J.  See  The  Poliy,  Bee,  157,  Fed.  Cas.  No.  4,057;  Conard  v. 
Adm.  157,  Fed.  Cas.  No.  11,482;  The  Atlantic  Ins.  Co.  1  Pet.  (26  U.  S. ) 
Aurora,  1  Wheat.  (14  U.  S.)  96,  4  386,  437,  7  L.  ed.  189;  United  States 
L.  ed.  45;  The  Mary,  1  Paine  (U.  S.  v.  Delaware  Ins.  Co.  4  Wash.  (U.  S. 
C.  C.)  671,  P^ed.  Cas.  No.  9,187;  The  C.  C.)  418,  Fed.  Cas.  No.  14,942. 
Bridgewater,  Ole.  Adm.  35,  Fed.  Cas.  ^^  Insurance  Co.  (Delaware  Mutual 
No.  1,865;  Rucher  v.  Conyingham,  2  Ins.  Co.)  v.  Gossler,  96  U.  S.  ((i 
Pet.  Adm.   (U.  S.  C.  C.)   295,  Fed.  Ot(o)  645,  24  L.  ed.  863. 

Cas.  No.  12,106;  The  John  &  Alice,        ^^  c.;^  i^ei^i  ;„  j).^  Cq^^.^  v  Newnham, 
1  Wash.  (U.  S.  C.  C.)  293,  Fed.  Cas.    2  Term  Eep.  407,  2  Burr.  407. 
No.  6,928;  The  Santissima  Trinidad, 
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§  3133.  Sale:  obligation  to  communicate  with  owner  or  insurers: 
notice. — There  is  no  doubt  but  that,  as  a  general  rule,  the  master 
of  a  ship  has  no  power  to  judge  of  the  necessity  of  selling  a 
damaged  vessel,  if  he  can  under  the  circumstances  communicate 
with  and  consult  the  owners  or  insurers.^^  But  it  is  undoubtedly 
true  that  all  the  circumstances  must  be  considered,  such  as  the 
situation  of  the  ship,  the  available  and  speedy  means  of  com- 
munication, the  necessity  of  prompt  action,  the  extreme  urgency 
of  such  necessity,  and  the  increased  hazard  and  danger  of  delay. ^^ 
It  is  also  decided  that  if  a  master  is  justified  in  selling  the  cargo 
of  a  shipwrecked  vessel,  he  is  bound  to  give  such  notice  as  will 
warn  parties  of  the  time  and  manner  of  sale.^^  Again,  it  is 
held  in  Louisiana  that  the  best  means  of  disposing  of  a  sea-dam- 
aged cargo  unfit  to  be  reshipped  is  by  sale  at  public  auction  in 
accordance  with  the  laws  of  the  seaport  which  the  ship  has  sought 
as  a  port  of  necessity  or  distress.''® 

§  3134.  Sale  of  cargo:  how  far  justifiable. — Some  consideration 
has  already  been  given  to  the  question  of  the  sale  of  the  cargo  in 
connection  with  repairs.  The  right  and  obligation  of  the  master  to 
forward  the  cargo  where  that  can  be  done  is  also  involved.  But  it 
may  be  stated  generally  that  the  master,  in  cases  of  absolute  neces- 

^3  United  States. — Joshua   Barker,  loss,  on  account  of  an  injury  to  more 

Abb.  Adm.   (U.  S.  C.  C.)   215,  Fed.  than    half    her    value,    where,    after 

Gas.  No.  7,547.  the  injury,  she  reaches  her  destina- 

Maine. — Pike  v.  Baleh,  38  Me.  302,  tion  without  repairs  and  is  lying  in 

61  Am,  Dec.  248.  safety   at   a  wharf,  and   the  master 

Massachusetts. — Peiree     v.     Ocean  has  ample  opportunity  to  give  notice 

Ins.  Co.  18  Pick.   (35  jNfass.)   83,  29  of  abandonment   directly  to  the  in- 

Am.  Dee.  567;  The  Bryant  v.  Com-  surer,  or  indirectly  through  the  agent 

monwealth    Ins.     Co.     (3    Pick.     (23  of  the  owner,  even  though  such  sale 

Mass.)  131,  S.  C.  13  Pick.  (30  Mass.)  is   recommended  by  surveyors   after 

544.  a  survey :     Peiree  v.  Ocean  Ins.  Co. 

New   Torfc.— Brackett   v.   McNair,  18  Pick.  (35  Mass.)  83,  29  Am.  Dec. 

14  Johns.  (N.  Y.)  170.    See  Goodwin  567. 

V.  United  States,  6  Ct.  of  CI.  146;  i*  See  2  Phillips  on  Ins.   (3d  ed.) 

2   Phillips  on   Ins.    (3d   ed.)    307,  §  307,  308,  sec.  1578,  citing  The  Brig 

1578,     citing     Tanner     v.     Bennett,  Sarah  Ann,  13  Pet.   (U.  S.)   387,  10 

1  Rvan  &  M.  182,  27  R.  R.  743;  Scull  L.  ed.  213,  per  Story,  J.;  The  Fanny 

V.   Briddle,  2  Wash.    (U.   S.   C.   C.)  &  Elmira,  Edw.  Adm.  117,  per  Lord 

150,  Fed.  Cas.  No.  12.509 ;  The  Bng  Stowell. 

Sarah,  13   Pet.    (38   U.   S.)    387,  10  i^  Rugeley  v.  Sun  Mutual  Ins.  Co. 

L.  ed.  213,  2  Sum.  (U.  S.  C.  C.)  206,  7   La.   Ann.  279,   56  Am.   Dee.   603. 

Fed.  Cas.  No.  12,342;  The  Fanny  &  See  The  Joshua  Barker,  Abb.  Adm. 

Elmira,  Edw.  Adm.  117.    The  master  (U.  S.)  215,  219,  Fed.  Cas.  No.  7,547; 

of  a  vessel  has  no  implied  authority  Amory  v.  McGregor,  15  Johns.    (N. 

to    sell    her   without    communicating  Y.)   24. 

with  the  owner  or  insurer,  so  as  to  ^®  Gomila  v.  Hibernia  Ins.   Co.  40 

enable  the  owner  to  claim  lor  a  total  La.  Ann.  553,  4  So.  490. 
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sity,  or  extreme  emergency,  may,  in  the  exercise  of  his  hest  judg- 
ment, discretion,  and  acting  in  good  faith,  decide  to  sell  the  cargo 
immediately,  and  this  right  and  power  may  exist  where  the  ship 
is  disabled  and  no  means  of  transshipment  exist ;  or  where  means  of 
tra.nsshij)ment  do  exist,  but  the  cargo  is  perishable  in  its  nature, 
and  by  reason  of  sea  damage  is  unable  to  be  forwarded,  so  that  it 
can  arrive  at  its  destination  in  specie;  or  where  it  is  so  much 
injured  as  that  it  will  become  utterly  worthless;  or  is  in  such 
a  state  of  putrefaction  as  to  endanger  the  ship's  safety  or  the 
general  safety,  even  though  it  might  have  been  forwarded."  If 
a  sale  of  the  cargo  be  made  by  the  original  consignees  at  the  port 
of  destination  where  the  vessel  is  under  capture,  it  is  to  be  treated 
as  a  sale  in  a  hostile  part  by  the  captors. ^^  A  consent  by  the  parties 
concerned,  for  their  own  benefit,  to  a  sale  at  an  intermediate  port 
without  agreement  as  to  the  freight,  operates  to  the  effect  that  only 
pro  rata  freight  is  due.^^  A  sale  of  tlie  cargo  l;y  tlie  supercargo 
for  the  interests  of  all  concerned  is  justified  where  there  is  a  cap- 
ture of  the  vessel  and  the  cargo  condemned,  but  the  vessel  is 
permitted  to  sail  with  it  without  security,  but  under  a  ])rohibition- 
not  to  carry  it  to  ports  within  certain  limits,  the  port  of  destina- 
tion being  within  said  prescribed  limits.^" 


"United  States.— Fostv.  Jones,  19  Maule  &   S.  55,  19  R.  R.  264;   The 

How.  (60  U.  S.)  150,  15  L.  ed.  61S;  Gratitudme,  3  Rob.  Adrnr.  240,  260, 

Watt  V.  Potter,  2  Mason    (U.  S,  C.  24    Eng-.    Rul.    Cas.    277,    per   Lord 

C.)  77,  82,  Fed.  Cas.  No.  17,291;  Joy  Stowell,  cited  in  The  Shand,  10  Ben. 

V.  Allen,  2  Wood.  &  M.  (C.  C.)  303,  294,  Fed.  Cas.  No.  12,702    (21  Fed. 

328,  Fed.  Cas.  No.  7,552;  Jordan  v.  Cas.  1155,  1159). 

Warren  Ins.  Co.  1  Story   (U.  S.  C.  As  to  sale  at  port  of  refuge;  mem- 

C.)    342,  Fed.   Cas.  No.  7,524;  Ross  orandum  clause ;  collision,  see  London 

V.  The  Active,  2  Wash.  (U.  S.  C.  C.)  Assurance     Co.     v.     Companhia     de 

226,  237,  Fed.  Cas.  No.  12,071.  :doagens  do  Barreiro,  167  U.  S.  149, 

Massachusetts.— Bodge     v.     Union  -^2  L.  ed.  913,  17  Sup.  Ct.  785,  cov- 


ins. Co.  17  Mass.  471,  478;  Winn  v. 
Columbian    Ins.    Co.    12    Pick.     (29 

Mass.)  279. 


sidered  under  §  3067  herein. 

As  to  unjustifiable  refusal  by  con- 
signee to  accept  uninjured  goods  and 


New  Torfc.— Saltus  v.  Everett,  20    :ittempt   by  forced  sale   to   hold  in 
Wend.    (N.    Y.)    267;    Treadwell    v,    ^'^'^'^  ^^^'^^^^    «''^  W««lih,irn   ^  ^W,n, 


Union  Ins.  Co.  6  Cow.   (N.  Y.)  270. 


sui-er  liable,  see  Washburn   &  ^Moen 
Manufacturing      Co.      v.      Reliance 


Pennsylvama.-Snnth  v.  Martin,  6   Marine  Ins.  Co.  Ltd.  179  U.  S.  1,  45 


Binn.    (Pa.)    262 

Texas. — Stillman  v.  Hurd,  10  Tex. 
109. 

England. — Roux  v.  Salvador,  3 
Bing.  (N.  C.)  266,  7  L.  J.  Ex.  328,  4 
Scott,  1,  2  Hodges,  209,  43  R.  R.  638, 
1  Eng.   Rul.   Cas.  46;   Vlierboom  v 


L.  ed.  49,  21  Sup.  Ct.  1,  considered 
under  §  3067  herein. 

13  Marshall  v.  Parker,  2  Camp.  69, 
11  R.  R.  665. 

1^2  Phillips  on  Ins.  f3d  ed.)  u. 
205,  sec.  1447. 

2^  Plurtin    V.    Phoeni.x"    Ins.    Co.    1 


Chapman,  13  Mees.  &  W.  320, 13  L.  J.   Wash.   (U.  S.  C.  C.)  400,  Fed.  Cas. 
Ex.  384,  8  Jur.  811,  67  R.  R.  582;    No.  6,94L 
Hunt  V.  Royal  Excli.  Assur.   Co.  5 
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§  3135.  Sale  of  cargo:  cases. — It  is  litl<l  thai  nothing  short  of 
;i  legal  nece.-^sity  will  justify  a  sale  of  ilu>  cargo,  and  that  what  a 
jJiHulent  owner  if  present  would  have  done,  or  that  the  sale  was  the 
best  thing  for  all  eoncerned,  is  not  a  test  of  the  nceessity  or  jus- 
liliableness  of  the  sale.^  And  where  a  cargo  of  iron  was  sunk  in 
the  river,  and  was  recovered  after  considerable  delay  and  sold  at 
a  less  price  than  it  would  have  V)rought  had  it  promptly  and  safely 
arrived  at  its  destination,  a  recovery  was  denied.^  So  where  flour 
is  so  far  damaged  by  a  peril  insured  against,  as  to  be  an  injury 
for  which  insurers  are  liable,  a  sale  at  a  port  of  distress  is  jus- 
tifiable.' If  in  order  to  obtain  water  the  cargo  is  compelled  to  be 
landed  and  put  into  custom-stores,  but  there  is  no  prohibition 
against  taking  the  cargo  again,  the  master  is  not  justified  in  selling 
it  there.^ 

§  3136.  Sale:  right  or  obligation  to  transship  or  forward  goods. — 
We  have  already  considered  to  some  extent  the  obligation  of  the 
master  to  forward  goods.  The  obligation  of  the  master  to  trans- 
ship involves  many  factors.  It  depends  upon  the  character  and  con- 
dition of  the  cargo,  the  degree  of  sea  damage,  and  the  ability  to 
keep  the  goods,  the  amount  of  the  cargo  saved  compared  with  the 
whole,  in  cases  of  ship-wreck  or  other  disaster,  and  the  expense 
and  risk  of  sending  on;  that  is,  the  probable  damage  likely  to 
arise  from  the  damaged  condition  of  the  goods;  the  nature  of  the 
voyage  and  the  ability  to  hire  another  ship  in  the  port  of  neces- 
sity or  distress  or  a  contiguous  port  at  that  time  or  within  a  rea- 
sonable time.^  A  sale  at  an  intermediate  port  may  be  presumed 
to  have  been  made  by  the  master  for  the  benefit  of  the  shipper 
and  at  his  request  where' the  goods  are  not  so  sea  damaged  but 
that  they  might  have  been  carried  on  and  delivered  in  specie  at 
the  port  of  destination  as  articles  not  having  lost  their  identity, 
though  of  no  value,  and  full  freight  becomes  due,  and  in  such 
case  the  underwriters  on  freight  should  not  be  liable  for  loss,  but 
if  the  goods  are  so  injured  by  a  peril  within  the  policy  that  they 
cannot  be  carried  on  without  endangering  the  safety  of  the  ship 
and  the  lives  and  liealth  of  the  crew,  the  sale  by  the  master  at 
an  intermediate  ])ort  should  be  presumed  to  have  been  made  upon 

1  Bryant  v.  Coinmoinvealth  Ins.  Co.  *  See  Hndson  v.  Harrison,  3  Brod. 
13  Pick.  (.30  Mass.)  543.  &  B.  07,  6  Moore,  288,  23  R.  R.  575; 

2  Edo'ar  Thompson  Steel  Co.  v.  Jordan  v.  Waireii  Ins.  Co.  1  Story 
Bovlston  Mutual  Ins.  Co.  12  Mo.  (U.  S.  C.  C.)  342,  Fed.  Cas.  No. 
App.  244.  7,524,  per  Stoi-y,  J. ;  McGaw  v.  Ocean 

3  Moses  V.  Columl)ian  Ins.  Co.  6  Ins.  Co.  23  Pick.  (40  Mass.)  405,  and 
Johns.  (N.  Y.)  210.  eases  throughout  this  section. 

*Wood  V.  Pleasants,  3  Wash.   (U. 
S    CO   201,  Fed.  Cas.  No.  17,961. 
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the  consent  and  election  of  the  shipowner,  without  rendering  as- 
sures the  less  liable  for  a  partial  loss.^  Thus,  where  the  policy 
was  on  freight,  and.  the  vessel  was  obliged  to  put  into  a  port  from 
necessity,  and  it  became  necessary  to  take  out  the  cargo  to  repair 
the  ship,  but  lieing  found  greatly  deteriorated,  and  in  a  state  not 
fit  to  be  reshipped.  it  was  sold.  The  vessel  was,  however,  repaired, 
so  as  to  be  able  to  prosecute  her  voyage,  and  it  was  held  that  the 
insured  could  not  recover  for  a  loss  of  the  freight,  as  the  subject 
still  remained  in  specie,  though  damaged."^  So  if  another  vessel 
can  be  procured  and  the  cargo  forwarded,  having  in  view  all  the 
circumstances,  expense,  and  risk  necessary  to  be  incurred,  the  mas- 
ter is  not  justified  in  making  sale  of  the  goods,  but  should  procure 
another  vessel  to  carry  them,  and  should  obtain  one  at  a  contiguous 
port  if  none  can  he  had  at  the  port  of  distress,  but  there  is  no  obli- 
gation to  transport  the  goods  by  land  in  order  to  have  them 
reshipped.  If  the  master  neglects  to  forward  the  goods  when  the 
circumstances  would  reasonably  necessitate  his  so  doing,  the  assured 
cannot  by  abandonment  recover  a  total  loss.^  But  it  is  also  held 
that  the  cargo  should  be  reshipped  if  possible  where  it  can  be 
<lone  at  less  than  fifty  per  cent  of  its  value,  even  though  it  must  be 
transported  a  distance  overland  in  order  to  be  reshipped.^  And  if 
means  of  transshipment  or  transportation  can  be  procured,  and  the 
cargo,  though  unladen,  by  reason  of  the  damage  sustained  to  the 
vessel  is  in  a  condition  to  be  forwarded  to  the  port  of  destination,  a 
sale  made  at  the  place  of  disa.ster  without  consulting  insurers  is  not 
justifiable,  and  gives  assured  no  right  to  recover  under  an  abandon- 
ment a.s  for  a  total  loss,  although  he  may  recover  for  a  partial  loss 
of  cargo.^"  And  the  same  is  true  where  the  goods  could  have  been 
forwarded  by  another  vessel  or  even  by  lighters. ^^  If  a  steamer 
navigating  the  river  can  be  repaired  in  a  few  days  and  can  remain 
in  a  safe  harbor  in  the  mean  time,  the  transshipment  by  another 
boat  is  not  justified,  and  the  insurers  are  held  discharged  thereby. ^^ 
But  the  rule  as  to  forwarding  goods  above  stated  does  not  require 
rc-^ort  to  distant  places  to  procure  a  vessel,  and  there  are  serious 

6  2  Phillips  on  Ins.    (3d  ed.)   200,  fclin  v.  Xcw  York  Ins.  Co.  9  Johns. 

207,  sec.  1448,  citing  Whitnoy  v.  New  (X.  Y.)  21. 

York  Fireman's    Ins.   Co.   IS  .Johns.  ^  F^rvant  v.  Commonwealth  Ins.  Co. 

(N.  Y.)  20S.  11]  Pick.  (30  Mass.)  543. 

'  Saltus  v.  Ocean  Ins.  Co.  14  Johns.  ^^  Ilugclv  v.   Sun  Mutual  Ins.  Co. 

(N.  Y.)    138.  7  La.  Ann!  279,  56  Am.  Deo.  603. 

*  Brvant  v.  Commonwealth  Ins.  Co.  ^^  Ludlow    v.    Columbian    Ins.    Co. 

<\  Pick.  (23  Mass.)  131;  Troadwell  v.  1  Jolins.  (X.  Y.)  3.35. 

I.'nion  Ins.  Co.  6  Cow.  (N.  Y.)  270:  12  Salisbury  v.  Mutual  Ins.  Co.  23 

Sallus  V.  Ocean   Ins.  Co.   12  Johns.  Mn.  553,  66  Am.  Dec.  687. 
(N.  Y.)  107,  7  Am.  Dec.  290;  Schief- 
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impediments  to  putting  the  cargo  on  board ;  as  where  it  would  have 
been  necessary  to  cart  a  cargo  of  wheat  across  a  beach  and  a  vessel 
could  not  approach  within  several  miles  of  the  shore  to  receive  it.^^ 
So  where  a  vessel  has  been  eaptured,  the  voyage  broken  up,  and 
abandonment  made,  and  the  supercargo  has  invested  the  proceeds 
of  the  outward  shipment  m  another  cargo,  upon  the  sales  of  which 
a  freight  has  been  made,  the  underwriters  are  entitled  to  the 
profits.^*  The  underwriter's  liablity  in  cases  of  transshipment  con- 
tinues on  the  goods  transshipped  where  the  master  is  justified  in 
forwarding  the  goods  in  another  ship,  or  insurer's  consent  thereto, 
and  this  applies  to  freight  or  profits  as  well." 

iSTreadwell   v    Union   Ins    Co.   6  gate,  5  Pet.  (30  U.  S.)  604,  8  L.  ed. 

CoAv     (N.  Y.)   270;   Saltus  v,   Ocean  243;  King  v.  Shepherd,  3  Story  (U. 

Ins.   Co.  12   Johns.    (N     Y.)    107,   7  S    C.  C)   349,  Fed.  Cas.  No.  7,804; 

Am  Dee  290.  Bork    v    Norton,  2  McLean    (U.   S. 

i^Siinmonds   v.    Union    Ins    Co.   1  C.  C.)  422,  Fed.  Cas.  No.  1,659;  The 

Wash    (U.  S.  C  C.)  443.  Fed.  Cas.  Schooner  Tilton,  5  Mason   (U.  S.  C. 

No.  12,876.  C.)   465,  Fed.  Cas.  No.  14,054. 

^^1  Arnould  on  Marine  Ins.  (Per-  Louisiana. — Robertson   v.   Western 

kin's    ed.    1850)     181,    *179;    citing  Marine  &  Fire  Ins.  Co.  19  La.  227, 

Plantamour  v.  Staples,  1  Term  Rep.  36  Am.  Dec.  673. 

11,  3  Dougl.  1;  Shipton  v.  Thornton,  New  YorA;.— Everett  v.   Saltus,  15 

9  Ad.  &  E.  314,  8  L.  J.  Q,  B.  73,  1  Wend.   (N.  Y.)   474,  aff'd  20  Wend. 

P.    &   D.   216,   48    R.    R.   507.     The  267;  Searle  v.  Scovell,  4  Johns.  Ch. 

California  code   provides  that   when  (N.  Y.)  218. 

the   ship   is   prevented   at   an    inter-  England. — Morris   v.    Robinson,   3 

mediate    port    from    completing    the  Barn.   &   C.   196,  5  D.   &  R.  35,  27 

voyage  by  the  perils  insured  against,  R.    R.    322;    Hunter    v.    Prinsep,   10 

the  master  must  make  every  exertion  East,  378,   1   Marsh,   323,   10   R.    R. 

to   procure,   in   the   same   or   a    con-  328;     Van     Omeron    v.     Dowick,    2 

tiguous   port,   another   ship    for   the  Camp.  43,  11  R.  R.  656;  The  Pacific, 

purpose   of  conveying  the   cargo   to  Brown  &  L.  243,  33  L.  J.  Adm.  120, 

Its  destination;  and  the  liability  of  a  10  Jur.   (N.  S.)   1110,  10  L.  T.  541; 

marine  insurer  thereon  continues  until  Wilson   v.  Millar,  2  Stark.  N.  P.  1, 

they  are  thus  reshipped:     Deenng's  19   R.   R.  670;   Cannan  v.  Meaburn, 

Annot.   Civ.   Code  Cal.  §   2707.    See  1    Bing.   243,  465,   8   Moore,   127,   2 

further  on   the   point   above   consid-  L.  J.    (Q.  S.)    C.  P.  60;   Shipton  v. 

ered:  Thornton,  9  Ad.  &  E.  314,  8  L.  J.  Q. 

United    States.— The    Niagara    v.  B.  73,  1  P.  &  D.  216,  48  R.  R.  507; 

Cordes,  21   How.    (62   U.   S.)    7,  16  Anderson   v.   Wallis,   2   Maule   &   S. 

L.   ed.   41;    The   Maggie   Hammond,  240,  3  Camp.  440,  14  R.  R.  642 ;  Free- 

9  Wall.   (76  U.  S.)   435,  455,  19  L.  man  v.  East  India  Co.  5  Barn.  &  Aid. 

ed.  772;  Pope  v.  Niekerson,  3  Story  617,  1  D.  &  R.  234,  24  R.  R.  497,  2 

(U.   S.   C.   C.)    465,   Fed.   Cas.    No.  Eng.  Rul.  Cas.  535;  Reid  v.  Darby, 

11,274:  Patapsco  Ins.  Co.  v.  South-  10  East,  143,  10  R.  R.  246. 
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CHAPTER  LXXX. 
REPAIRS  AND  REBUILDING— FIRE  RISK. 

§  3150.  Repairs  and  rebuilding :  nature  of  condition :  stipulated  indemnity 
not  exhausted. 

§  3151.     Contract  to  repair  or  rebuild  is  between  insurer  and  insured  only. 

§  3152.     Right  to  rebuild  must  be  expressly  reserved. 

§  3153.     Character  of  repairs  obligated  by  reservation. 

§  3154.     Character  of  repairs  may  be  affected  by  ordinance. 

§  3155.  Construction  of  clauses  to  rebuild  and  that  specifying  time  of  paj-- 
ment. 

§  3156.     Assignment  of  loss,  and  right  to  rebuild. 

§  3157.     No  time  specified,  election  must  be  made  in  reasonable  time. 

§  3158.  Option  exercised  to  repair  or  rebuild :  effect  of  election :  defense : 
pleading. 

§  3159.     Repairs  unauthorized  unless  election  made. 

§  3160.  Time  specified  for  exercise  of  option  after  proofs  of  loss  com- 
pleted: corrected  proofs. 

§  3161.     Delay  followed  by  refusal  after  notice  of  election. 

§  3162.     Rebuilding  or  repairs:  delay:  reasonable  time. 

§  3183.  Remedy:  damages:  unreasonable  delay  in  rebuilding:  failure  to 
complete :   defective  work. 

§  3164.     Assured's  refusal  to  permit  rebuilding  or  repairs. 

§  3165.     What  constitutes  an  election  to  rebuild. 

§  3166.     Rebuilding :  several  insurers. 

§  3167.     Rebuilding :  arbitration  clause :  waiver. 

§  3168.     Parol  waiver  of  right  to  rebuild :  arbitration. 

§  3169.     Election   to  rebuild  waives   defense   of  misrepresentation. 

§  3170.     Rebuilding  prevented  by  ordinance  or  municipal  authority. 

§  3171.     Rebuilding  clause:  equities:  widow's  life  interest. 

§  3172.     Rebuilding:  injunction. 

§  3173.     Action  by  assurer  against  building  contractor. 

§  3174.     Property  destroyed  after  rebuilding  and  within  term  of  policy. 

§  3150.  Repairs  and  rebuilding:  nature  of  condition:  stipulated 
indemnity  not  exhausted. — A  condition  in  a  fire  policy  that  the 
assurer  may  repair,  rebuild,  or  replace  the  insured  and  destroyed 
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building  is  a  (.'Diiditioii  subsequent.^  Such  reservation  is  merely 
a  privilege  for  the  benefit  of  the  assurers,  which  tliey  may  adopt 
or  not  as  they  deem  advisable.^  In  Wisconsin,  the  standard 
policy  provision  giving  the  optional  right  to  repair,  rebuild,  or 
replace  the  property  lost  or  damaged  must  be  construed  in  connec- 
tion with  tiie  valued  policy  law  as  to  the  conclusiveness  of  the 
value  of  the  property  destroyed  and  the  amount  of  loss  or  damage, 
and  the  two  arc  held  not  in  conflict,  so  that  the  insurer  may  exer- 
cise his  option  to  rebuild.^*  An  Ohio  decision,  however,  is  not  in 
accord  with  the  above  in  that  it  holds  that  a  provision  giving  an 
option  to  repair,  etc.,  is  void  as  it  is  repugnant  to  and  in  effect  super- 
sedes a  statute  which  provides  that  in  case  of  total  loss  the  whole 
jtolicy  amount  upon  which  the  premium  is  received  shall  be  paid;  ^^ 
and  to  the  same  effect  is  a  Texas  case.^'^  Insurance  on  a  building  in 
the  name  of  the  owner,  but  the  premiums  for  which  are  paid  by  a 
lessee  of  a  portion  thereof,  with  an  option  to  purchase  the  whole 
and  have  all  payments  of  rent  applied  as  part  of  the  purchase 
money,  is  for  the  benefit  of  the  latter  on  his  acceptance  of  the 
option,  where  the  contract  required  him  to  keep  the  building  in 
condition  to  be  desirable  for  tenants,  and  provided  that  on  his 
failure  to  realize  from  rents  collected  by  him  as  much  as  he  paid 
for  rent  and  expenses  the  difference  should  be  returned  to  him.^ 
But  the  contract  of  insurance  is  an  agreement  to  pay  a  sum  cer- 
tain if  assurers  neglect  to  rebuilt.'* 

It  is  said  that  by  an  election  to  rebuild,  upon  notice  given  as 
required,  the  insurance  agreement  is  converted  into  a  building  con- 
tract, for  which  the  company  has  received  the  consideration  in 
advance,  and  the  amount  insured  ceases  to  be  a  rule  of  damages.^ 

^  ^tna  Ins.  Co.  v.  Phelps,  27  111.  ^  Williams  v.  Lilley,  67  Conn.  50, 

71,  81  Am.  Dec.  217.  37  L.R.A.  150,  34  All.  765. 

On  construction   and  effect  of  in-  *  Home    Mutual    Fire   Ins.    Co.    v. 

surer' s-  option  to  rebuild,  see  note  in  Garfield,    60    III.    124,    127,    14    Am. 

26  L.R.A.  853.  Rep.  27. 

2  Commonwealth    Ins.    Co.   v.    Sen-  ^  Morrell   v.    Irving   Fire   Ins.    Co. 

nett,   37   Pa.    St.   205,   78   Am.   Dec.  33  N.  Y.  429,  88  Am.  Dee.  390;  Beats 

118;  Brinley  v.  National  Ins.  Co.  11  v.  Home  Ins.  Co.  36  N.  Y.  522;  Heil- 

Met.   (52  Mass.)  195,  per  Wild,  J.  man  v.  Westchester  Fire  Ins.  Co.  75 

^^  Temple  v.  Niagara  Fire  Ins.  Co.  N,  Y.  7.    See  also  Hartford  Fire  Ins. 

169  Wis.  372,  85  N.  W.  361,  30  Ins.  Co.  v.  Peebles  Hotel  Co.  82  Fed.  546, 

J..  J.  549.  127  C.  C.  A.  223,  54  U.  S.  App.  215; 

2^  Milwaukee    Mechanics    Ins.    Co.  Zaiesky  v.  Iowa   State  Ins.   Co.  102 

V.  Russell,  65  Ohio  St.  230,  56  L.R.A.  Iowa,  512,  70  N.  W.  187,  27  Ins.  L. 

159,  62  N.  E.  338,  31  Ins.  L.  J.  360;  J.    156.      See   Milwaukee    Mechanics 

Rev.  Stat.  see.  3643.  Ins.  Co.  v.  Russell,  65  Oiiio  St.  230, 

2c  Western  Assur.  Co.  v.  Brown,  —  56  L.R.A.  159,  62  N.  E.  338,  31  Ins. 

Tex.   Civ.   App.  — ,   .33   S.   W.   904;  L.  J.  360,  365,  per  Williams,  J.     The 

Savles  Civ.  Stat.  Art.  2971.  Alorrell  Case  (ante  this  note)  is  cited 
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But  it  is  held  in  Illinois  that  the  notice  of  an  intention  to  rebuild 

does  not  transform  the  insurance  into  an  agreement  to  rebuild.^ 

It  is  also  declared  that  a  covenant  to  rebuild  runs  with  the  land, 
and  is  a  covenant  to  apply  the  proceeds,  in  case  of  loss,  to  the 
reparation  of  the  insured  property,'  and  the  rebuilding  is  said  to 
be  only  a  mode  of  payment.^  But  it  may  fairly  be  stated  that  the 
option  to  rebuild,  being  reserved  in  the  policy  and  an  election 
being  made  so  to  do,  the  cost  of  rebuilding  is,  in  a  certain  degree, 
a  substitute  for  the  indemnity  in  a  contract  of  fire  insurance,  and 
if  the  election  is  made  and  the  condition  properly  fulfilled,  the 
substituted  indemnity  as  to  that  loss  is  effectual,  and  the  contract 
caiTied  out  in  this  respect. 

As  to  future  losses,  where  the  cost  of  rebuilding  is  less  than 
the  stipulated  amount  of  indemnity  agreed  upon  in  the  policy, 
it  is  held  that  such  surplus  of  the  insurance  money  remains  liable, 
and  tbat  the  policy  is  not  canceled  as  to  such  balance.^  The 
unexpended  balance  of  insurance  money  on  a  building,  a  portion 
of  which  has  been  used  in  commencing  repairs  thereon  after  a 
fire,  IS  to  be  applied  towards  the  purchase  price,  at  least  if  the 
building  is  not  completely  restored,  where  the  insurance  was  taken 
in  the  name  of  the  owner  by  a  lessee  of  a  portion  of  the  building 
who  was  an  inchoate  or  initiate  purchaser  of  the  whole  building 
with  the  right  to  have  all  payments  of  rent  applied  as  part  of  the 
purchase  money  and  no  express  agreement  was  made  as  to  the 
ap])lication  of  the  insurance  mone3^^° 

§  3151.  Contract  to  repair  or  rebuild  is  between  insurer  and  in- 
sured only. — The  option  given  insurer  under  a  contract  of  insur- 
ance to  repair,  rebuild,  or  replace  at  his  option,  by  giving  notice 
within  the  time  specified,  constitutes  a  contract  between  insurer 
and  insured  only,  and  no  one  can  take  advantage  of  the  neglect  to 
give  the  notice  required  and  demand  the  amount  of  the  insurance 
money  instead  except  assured,  and  under  this  rule  neither  a  mort- 
gagee nor  judgment  creditor  can  interpose  to  prevent  the  perform- 
in  Provide'ice-Washinffton  Ins.  Co.  v.  (57  Mass.)  263;  Times  Fire  Ins.  Co. 
Board  of  Education  of  Moriyanstown,  v.  Hawke,  5  Hurl.  &  N.  935,  28  L 
(S.  D.)  49  W.  Va.  360,  38  S.  E.  679,  J.  Ex.  317,  N.  P.  1  F.  &  F.  406; 
30  Ins.  L.  J.  577,  see  §  3163  herein.    Ryder  v.  Commonwealth  Fire  Ins.  Co. 

6  Home    Mutual    Fire   Ins.    Co.    v.    52   Barb.    (N.    Y.)    447;    Bersche   v 
Garfield,    60    111.    124,    127,   14   Am.    Globe  Mutual  Ins.  Co.  31  I\Io.  546. 
Rep.  27.  On   eifeet  of  insurer's  election   to 

'  Thomas  v.  Vonkapff,  6  Gill  &  J.    rebuild,  repair,  or  replace  the  insured 
(Md.)   372.  ])ropertv  after  a  loss,  see  note  in  20 

SBeals  v.  Home  Ins.  Co.  36  Barb.    L.R.A.(N.S.)  960. 
(N.  Y.)  614.  10  Williams  v.  Lilley,  67  Conn.  50, 

9  Trull  V.  Roxburv  Ins.  Co.  3  Cu.^li.    37  L.R.A.  150,  34  Atl.  765. 
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ance  of  the  obligation."  And  it  is  held  that  althc^uoh  the  required 
notice  has  not  been  given,  the  insurers  may  rebuild  instead  of 
paying  the  loss,  if  the  insured  consents  and  notwithstanding  his 
creditors  object. ^^ 

§  3152.  Right  to  rebuild  must  be  expressly  reserved. — A  policy 
of  lire  insurance  is  a  personal  contract  between  insurer  and  insured, 
by  which  the  former  agrees  to  indemnify  the  latter  against  loss 
which  he  may  sustain  by  the  destruction  of  or  damage  to  his 
interest  in  the  insured  property. ^^  And  being  a  contract  of  indem- 
nity, and  the.  kind  of  indemnity  being  stipulated,  the  courts  may 
not  incorporate  into  the  contract  another  condition  as  to  the  mode 
of  performance  of  assurer's  obligation,  foreign  to  the  expressed 
purpose  and  intent  of  the  parties,  and  there})y  make  the  agreement 
one  not  entered  into  between  them.  Therefore,  the  right  to  rebuild 
must  be  expressly  reserved,  or  the  assurers  have  no  right  so  to  do." 
So  in  Georgia  the  privilege  of  rebuilding  or  reinstating  the  damaged 
or  destroyed  property  must  be  reserved  in  the  policy,  or  it  does 
not  exist.^^  Again,  a  stipulation  that"  insurer  shall  not  be  liable 
l)eyond  the  actual  cash  value  of  the  property  at  the  time  the  loss 
or  damage  occurs,  and  that  liability  shall  in  no  event  exceed  what 
it  would  cost  to  repair  or  replace  the  property  loss  or  damage  with 
material  of  like  kind  and  quality  governs  as  far  as  it  applies,  but. 
as  said  per  Gaynor,  J.:  ''This  does  not  give  the  company,  as  is 
done  in  some  policies,  a  right  to  repair  or  replace  the  property, 
and  this  right  could  not  be  insisted  on  unless  it  was  so  provided  for 
in  the  policy."'  ^^^ 

"  Stamps  V.  Commercial  Fire  Ins.  v.   Sennett,  37  Pa.   St.  205,  78  Am. 

Co.  77  N.  C.  209,  24  Am.  Rep.  443.  Dec.  418. 

12  Stamps  V.  Commercial  Fire  Ins.  ^^  Ga.  Code,  1882,  see.  2816. 
Co.  77  N.  C.  209,  24  Am.  Rep.  443.  "^  Farmers'  Mercantile  Co.  v. 
As  to  obligation  of  life  tenant  to  Farmers'  Ins.  Co.  161  Iowa,  5,  141 
use  proceeds  of  insurance  in  rebuild-  N.  W.  447,  42  Ins.  L.  J.  1026,  1037. 
ing,  etc..  and  accountability  to  Under  such  a  condition  as  that 
remainderman,  see  Harrison  v.  Pep-  stated  in  the  text  it  is  indispensable 
per,  166  Mass.  288,  33  L.R.A.  239,  44  to  the  successful  maintenance  of  the 
N.  E.  222;  Green  v.  Green,  56  S.  Car.  claim,  that  the  cost  of  replacing  is 
193,  46  L.R.A.  525,  34  S.  E.  249;  less  than  the  "actual  cash  value,"  that 
Sampson  v.  Grogan  (Sampson  v.  inasmuch  as  the  stipulation  is  for 
Bagley)  21  R.  I.  174,  44  L.R.A.  711,  insurer's  benefit  it  must  he  pleaded  if 
42''Atl.  712,  all  considered  under  it  intends  to  diminish  or  limit  the 
§  964  herein.  amount  of  recovery  by  reason  there- 
in Nordyke  &  Marmon  Co.  v.  Gery,  of.  Mechanics  Ins.  Co.  of  Phila.  v. 
112  Ind.  '535,  2  Am.  St.  Rep.  219,  C.  A.  Hoover  Distilling  Co.  182  Fed. 
13  N.  E.  683.  590,  105  C.  C.  A.  128,  40  Ins.  L.  J. 

1*  Wallace  v.  Insurance  Co.  4  La.  590. 
(0.  S.)  289:  Commonwealth  Ins.  C-. 
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§  3153.  Character  of  repairs   obligated   by   reservation.— If   an 

option  is  reserved  to  rebuild  or  repair,  and  the  insurer  elects  to 
avail  itself  of  the  privilege,  it  is  only  bound  to  put  the  house 
in  substantially  the  same  state  or  substantially  as  good  as  before 
the  fire,  and  is  not  bound  to  pull  down  the  old  walls  ai^d  rebuild 
them  entirely  on  account  of  any  defect  in  their  foundation.  It  is 
enough  if  by  incorporating  what  remained  of  them  the  new  walls 
were  as  secure  as  the  old  ones  were.^^  But  assurers  cannot  set  u]) 
said  clause  giving  the  right  to  make  repairs,  unless  by  such  repairs 
the  property  be  made  as  serviceable  as  before  loss.^''^  And  ^vhere 
there  w^as  a  defect  in  one  of  the  walls,  of  which  the  insurers  had 
notice,  they  having  at  that  time  sufficient  money  in  their  hands 
to  make  good  the  defect,  it  was  held  that  it  could  be  shown  that 
repairs  had  not  been  properly  made,  and  that  the  defendants  were 
bound  to  have  the  defect  made  good,  and  that  they  could  not 
claim,  the  prior  advances  having  been  made  on  assured's  certificate, 
that  they  had  been  damnified  by  such  certificate.^^  It  is  held  in 
New  York  that  where  the  policy  provides  that  when  the  merchandise 
insured  is  partially  damaged,  the  insured  shall  forthwith  cause  it 
to  be  put  in  as  good  order  as  the  case  will  admit,  together  with 
the  other  usual  provisions  concerning  the  duty  of  the  assured  to 
protect  the  proj)erty,  they  are  not  obliged,  where  the  goods  consist 
of  shirts,  bosoms,  and  collars,  which  have  been  injured  chiefly  by 
water  or  handling,  to  have  them  "relaundried."  ^^  The  loss  to 
be  made  good  under  a  fire  policy  is  not  limited  to  the  cost  of 
replacing  the  structure  described  in  the  survey,  if,  When  the  firo 
occurs,  the  statutes  require,  as  a  condition  of  rebuilding,  more 
substantial  and  expensive  structural  work.^"  In  case  a  statute  re- 
quires a  more  substantial  and  expensive  structural  work  as  a  condi- 
tion of  rebuilding  the  loss  under  the  policy  is  not  limited  to  the 
cost  of  replacing  the  structure  described  in  the  survey .^^ 

§  3154.  Character  of  repairs  may  be  affected  by  ordinance. — 
If  by  reason  of  municipal  regulations  concerning  wooden  buildings 

i«  Times  Fire  Assur.  Co.  v.  Hawke,  1  Rob.  (24  N.  Y.  Sup.  Ct.)  501,  19 

1  Post.  &  F.  406,  407,  28  L.  J.  Ex.  Abb.'  Pr.  (N.  Y.)  325,  s.  c.  32  N.  Y. 

317,  5  Hurl.  &  N.  9,35,  per  Chamull,  405,  88  Am.  Dee.  337. 
B.,  to  the  .jury.  ^°  Pennsylvania    Co.    for    Ins.    of 

^''  Commercial    Fire    Ins.     Co.     v.  Lives  &  G.  A.  v.  Philadelphia  Con- 
Allen,  80  Ala.  571,  1  So.  202.     See  tributionship,  201  Pa.  297,  57  L.R.A. 
Hartford   Fire   Ins.    Co.   v.   Peebles,  510,  51  Atl.  351. 
82  Fed.  546,  127  C.  C.  A.  223,  54  U.       ^i  Pennsylvania    Co.    for    In.s.    on 
S.  App.  215.  Lives  &  G.  A.  v.  Philadelphia  Con- 

*8  Ryder  v.   Commercial  Fire  Ins.  tributionsliip,  201  Pa.  497,  57  L.R.A. 

Co.  52  Barb.  (N.  Y.)  447.  510,  51  Atl.  351. 

19  Hoffman  v.  ^tna  Fire  Ins.  Co. 
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within  fire  limits  tlie  insurer  is  unable  to  use  the  same  material 
as  that  of  which  the  building  was  formerly  constructed,  then, 
having  elected  to  rebuild,  it  must  employ  such  materials  as  are 
permitted  by  the  ordinance,  even  though  the  cost  thereof  be 
greater,  for  such  additional  expense  for  different  materials  being 
necest;itatcd  bj'^  the  ordinance  affords  of  itself  no  excuse  to  the 
insurer  for  not  repairing,  and  the  owner,  having  been  obliged 
himself  to  repair  with  the  required  material,  may  recover  the  cost, 
together  with  damages  for  delay,  including  the  rental  value.* 

§  3155.  Construction  of  clauses  to  rebuild  and  that  specifying 
time  of  payment. — A  clause  reserving  the  riglit  to  elect  to  rebuild 
within  a  specified  time  is  not  repugnant  to  one  which  fixes  the 
time  of  payment  of  the  loss,  where  a  shorter  period  is  specified 
for  the  time  of  election  than  that  for  payment  of  the  loss.  The 
less  is  included  in  the  gTcater,  the  rebuilding  being  in  effect  a  mode 
of  performance  or  payment.^  And  insurers  ma}'^  exercise  their 
option  to  pay  monej^  damages,  or  repair,  so  as  to  make  the  property 
as  good  and  serviceable  as  before  loss.  Where  the  policy  stipulates 
that  insurers  may  make  good  the  loss  or  damage  by  paying  there- 
for, and  also  provides  that  insurers  shall  within  a  specified  time 
after  proofs  of  loss  furnish  assured  with  a  like  quantity  of  any 
or  all  of  the  said  goods  of  the  sa.me  quality  as  those  injured,  it 
is  held  that  the  assurers  can  at  their  option,  within  the  specified 
time  limit,  pay  money  damages  or  repair  the  machinery,  so  that  it 
will  be  as  serviceable  as  before  the  fire.^ 

§  3156.  Assignment  of  loss,  and  right  to  rebuild. — If  the  insured 
sustains  a  loss  under  the  policy  and  directs  assurers  to  pay  the  loss 
to  a  third  party,  and  the  company  gives  consent  thereto,  such  act 
operates  merely  as  an  assignment  of  the  policy  without  affecting 
the  insurer's  right  to  rebuild,  the  contract  reserving  such  right.* 

§  3157.  No  time  specified,  election  must  be  made  in  reasonable 
time. — If  the  contract  does  not  specify  the  time  within  which  the 
reserved  right  to  elect  to  rebuild  shall  be  made,  it  must  be  made 
within  a  reasonable  time.^ 

*  So    held    in     Philadelphia    Fire  rebuild  had  a  right  of  election  to  take 

Assoc.  V.  Rosenthal,  108  Pa.  St.  474,  his  claim  in  money,  but  it  was  held 

1  Atl.  303.     See  §  3170  herein.  that  insurer's  election  converted  the 

2  Beats  V.  Home  Ins.  Co.  36  Barb,  contract  into  a  building  contract  by 
(N.  Y.)   614.  which  the  rights  of  the  parties  must 

3  Franklin  Fire  Ins.  Co.  v.  Hamill,  be  determined). 

5  Md.  170.  See  Zalesky  v.  Iowa  *  Tolman  v.  Manufacturers'  Ins. 
State  Ins.  Co.  102  Iowa,  512,  70  N.  Co.  1  Cush.  (55  Mass.)  73. 
W.  187,  27  Ins.  L.  J.  156  (insurer  ^  p^ui  y.  Fireman's  Ins.  Co.  35 
was  mutual  company  and  it  was  con-  La.  Ann.  98.  See  Haskins  v.  Ham- 
tended  that  under  the  contract  as-  ilton  Mutual  Ins.  Co.  5  Gray  (71 
sured     after    insurer's     election     to   Mass.)   432. 
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§  3158.  Option  exercised  to  repair  or  rebuild:  effect  of  election: 
defense:  pleading. — The  right  to  rebuild  being  exercised  or  per- 
formed, operates  as  a  defense  to  an  action  on  the  policy,^  and, 
therefore,  the  complaint  need  not  allege  that  the  insurer  failed 
within  the  specified  time  to  give  notice  of  its  election  to  rebuild 
or  repair.  It  is  sufficient  to  aver  in  effect  a  refusal  to  pay  the 
sum  due  within  the  said  specified  timeJ  The  election  to  repair  is 
a  contract,  which  can  only  be  discharged  by  its  performance  or 
execution.  Defects  in  the  material  in  the  original  building  will 
not  excuse  nonperformance.^  And  if  suit  is  brought  upon  the 
policy  and  insurer  in  its  answer  avers  its  willingness  to  rebuild, 
which  offer  is  accepted  by  assured,  the  former  cannot  thereafter  set 
up  its  nonliability  because  of  the  increased  cost  of  building.^*  Nor 
can  insurer  avoid  liability  by  an  offer  to  repair  a  building  which 
is  so  far  injured  as  to  be  incapable  of  repairs,  or  where  it  cannot 
be  restored  to  the  condition  it  was  before  the  disaster  or  to  a  con- 
dition practically  as  good  or  as  serviceable  as  before  the  loss;  and 
a  plea  that  aasurer  offered  to  rebuild  but  was  refused  permission 
does  not  aid  such  assurer  where  assured  expresses  its  willingness 
for  the  former  to  undertake  making  repairs  and  tenders  the  build- 
ing for  that  purpose  at  its  own  risk  but  refuses  to  release  it  from 
liability,  said  ofter  to  repair  having  been  conditioned  upon  such 
a  release.^  So  where  the  insurer  fails  to  give  notice  within  the 
specified  time  of  an  election  to  rebuild,  the  rebuilding  of  the  prop- 
erty constitutas  no  complete  defense  to  a  suit  for  the  loss,  Cvspecially 
when  said  assurer  is  notified  to  proceed  at  its  peril  in  the  rebuild- 
ing.^** And  it  may  be  stated  as  a  general  rule  that  a  condition 
allowing  assurer  to  rebuild  cannot  be  claimed  as  a  defense  to  defeat 
an  action  for  pecuniary  indemnity,  unless  the  company  has  elected 
to  rebuild  and  insisted  thereon,  or  has  put  the  insured  in  default 
for  refusing  to  permit  such  rebuilding.^^     An  insurer's  option  to 

•III  ZS  'sdpqj  -A  -03  -sni  ■Bu^rp  ^  C.  C.)   99  Fed.  374,  aff'd  108  Fed. 

71,    81    Am.    Dec.    217;    Benedix    v.  985,  46  C.  C.  A.  680. 

German    Ins.    Co,    78    Wis.    77,    47        ^  Northwestern  National  Ins.  Co.  v. 

N.  W.  176;  Beals  V.  Homelns.  Co.  36  Woodward,  18   Tex.   Civ.  App.  496, 

N.  Y.  522.     See  Zahsky  v.  Iowa  State  45  S.  W.  185. 

Ins.  Co.  102  Iowa,  512,  70  N.  W.  187,        ^^  McAllister  v.  Niagara  Fire  Ins. 

27  Ins.  L.  J.  156.  Co.  84  Hun   (N.  Y.)   322,  32  N.   Y. 

■^Benedix  v.   German   Ins.    Co.   78  Supp.  353,   65  N.  Y.   St.  Rep.  552, 

Wis.  77,  47  N.  W.  176;  ^tna  Ins.  aff'd  McAllaster  v.  Same,  156  N.  Y. 

Co.  V. 'Phelps,  27  111,  71,  81  Am.  Dec  80,  50  N.  E.  502,  28  Ins.  L.  J.  769. 

217.  See    Garrett's    Appeal,   100    Pa.    St. 

8  Henderson   v.    Crescent   Ins.    Co.  597,  601,  per  Scott,  J. 
48  La.  Ann.  1176,  35  L.R.A.  385,  20        "  DanI    v.    Fireman's  Ins.    Co.   35 

So.  658.  La.  Ann.  98, 

8*  Lanagan  v.  iEtna  Ins.  Co.  (U.  S. 
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pay  ov  rebuild  when  pn  inij^es  are  destroyed  by  fire  is  not  sufficient 
to  raise  an  equity  in  favor  of  third  persons  disappointed  by  the 
exercise  of  the  insurer's  election  to  pay,  though  they  would  be 
entitled  to  the  nse  of  the  structure  if  rebuilt.^^  An  insurer  cannot 
lie  held  obligated  by  the  agreement  of  its  adjuster  to  ])ay  the  cost 
of  repairing  an  automobile  insured  against  loss  by  theft,  when  the 
necessity  for  repairs  is  consequent  upon  causes  not  covered  by  the 
policy.^^* 

§  3159.  Repairs  unauthorized  unless  election  made. — As  a  part 
of  the  rule  stated  in  the  last  section,  it  is  necessary  that  the  assurer 
elect  to  rebuild  within  the  time  specified,  otherwise  repairs  or 
rebuilding  is  unauthorized.^^ 

§  3160.  Time  specified  for  exercise  of  option  after  proofs  of  loss 
completed:  corrected  proofs. — If  it  is  stipulated  in  the  policy  that 
the  option  to  rebuild  or  repair  shall  be  exercised  after  proofs  of 
loss  are  completed,  this  includes  corrected  proofs  where  the  original 
ones  are  returned  and  corrected  ones  are  furnished  by  assured,  and 
the  time  begins  to  run  for  the  exercise  of  such  election  from  the 
time  such  corrected  proofs  are  received.-'*  And  if  the  policy  re- 
quires that  notice  of  an  election  to  rebuild  be  given  within  thirty 
(lays  after  receipt  of  proofs  of  loss,  such  right  cannot  be  exercised 
after  the  expiration  of  thirty  days  after  service  of  such  proofs;  ^*^ 
so  where  an  election  to  rebuild  is  required  to  be  made  within  sixty 
days  after  receipt  of  proofs  of  loss  and  there  is  a  Avaiver  of  formal 
proofs,  said  election  must  be  made  within  the  sixty  days  there- 
after.^*^ And  an  election  to  repair  is  too  late  after  decree  for 
reformation  of  the  policy  and  payment  of  the  loss,  nor  can  such 

i2Quarles    v.    Clayton,    87    Tenn.  Y.)   322,  32  N.  Y.  Supp.  353;  Fire 

308,  3  L.R.A.  170,  10  S.  W.  505.  Assoc,  of  Philadelphia  v.  Rosenthal, 

12a  Chisolm  V.  Koval  Ins.   Co.  225  108  Pa.  474,  1  Atl.  303 ;  Kelly  v.  Sun 

Mass.  428,  114  N.  E^.  715.  Fire  Office,  141  Pa.  10,  23  Am.  St. 

As  to  acts  of  agent  in  adjusting  Rep.  254,  21  Atl.  447,  28  Wkly.  Notes 

loss :  how  far  binding  on  insurer,  see  Cas.  269 ;  Bradfield  v.  Union  Mutual 

§§  586,  586a,  595,  herein.  Ins.  Co.  10  Pa.  Law  J.  550 ;  Garrett's 

As   to   agents'   powers   after   loss:  Appeal,  100  Pa.  St.  597,  601. 

generally,  see  §  598  herein.  i*  Kelly   v.    Sun    Fire    Office,    141 

"Insurance   Co.   of  North   Amer-  Pa.    St.   10,   23   Am.    St.    Rep.   254, 

iea  V.  Hope,  58  111.  75,  11  Am.  Rep.  21  Atl.  447,  20  Ins.  L.  J.  407. 

48.     See  also  Piatt  v.  JEtna  Ins.  Co.  '^^  McAllaster  v.  Niagara  Fire  Ins. 

153  111.  113,  26  L.R.A.  853,  46  Am.  Co.  156  N.  Y.  80,  50  N.  E.  502,  28 

St.  Rep.  877,  38  N.  E.  580,  rev'g  53  Ins.    L.   J.    769,   aff'g   McAllister   v. 

111.    App.    107;    Tolman    v.    Manu-  Same,  32  N.  Y.  Supp.  353,  84  Hun, 

faeturers'  Ins.  Co.  1  Cush.  (55  Mass.)  322. 

73 ;  New-  York  Fire  Ins.  Co.  v.  Dela-  ^^^  Farmers'  &  Merchants'  Ins.  Co. 

van,  8  Paige  (N.  Y.)  419;  McAllister  v.  Warner,  70  Neb.  803,  98  N.  W.  48, 

V.  Niagara  Fire  Ins.  Co.  84  Hun  (N.  34  Ins.  L.  J.  83. 
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option  be  then  availed  of  by  supplemental  answer  asking  permis- 
sion to  rebuild,  especially  where  the  right  must  be  exercised  under 
the  policy  within  a  reasonable  time,  and  notice  of  the  intention  so 
to  do  must  be  given  within  thirty  days  after  proof  of  loss,  and  more 
than  a  year  ha.<  elapsed  since  said  proofs  were  furnished. ■'*° 

§  3161.  Delay  followed  by  refusal  after  notice  of  election. — If 
after  a  notice  given  by  insurers  of  an  intention  to  repair  a  build- 
ing they  wait  several  months  and  then  refuse  to  repair  or  make 
payment,  insurers  are  liable  for  the  cost  of  repairs  at  the  time 
when  actually  made,  together  with  the  damages  sustained  to  the 
building  by  exposure  'to  the  weather.^^ 

§  3162.  Rebuilding  or  repairs:  delay:  reasonable  time. — It  can- 
not be  successfully  claimed  that  the  insurers  are  precluded  from 
replacing  the  property  under  a  reserved  right  so  to  do,  where  an 
account  of  the  loss  is  delivered  within  ten  da^'s  after  the  fire  and 
negotiations  are  had  for  a  settlement,  and  within  thirty  days  after 
the  fire  the  election  is  made  by  assurers  to  replace  the  property.^® 
Under  the  New  Hampshire  statute,  if  insurers  elect  to  rebuild  or 
repair,  they  must  begin  to  do  so  within  twenty  days  after  adjusting 
the  loss,  and  must  prosecute  the  work  with  reasonable  diligence 
until  it  is  completed."  And  in  Cieorgia  the  insured  has  no  claim 
for  rents  if  the  property  be  rebuilt  or  repaired  within  a  reasonable 
time.^^  If  the  reservation  is  of  a  right  to  rebuild  or  replace  within 
a  reasonable  time,  and  it  is  stipulated  that  insurers  proceed  within 
a  specified  number  of  days  so  to  do,  the  question  of  reasonable  time 
is  for  the  jury;  as  in  case  where  it  depended  upon  the  dates  of 
various  notices  from  the  parties,  the  character  and  condition  of 
the  property^  and  the  sickness  and  death  of  the  workmen.^'  Again, 
the  fact  of  insured's  silence  upon  receiving  notice  of  insurer's  elec- 
tion to  rebuild  does  not  estop  the  former  from  objecting  to  the  exer- 
cise of  said  option  or  constitute  a  waiver,  where  the  right  of  insurer 
to  make  its  election  had  expired  before  notice  thereof  was  given. ^^* 

§  3163.  Remedy:  damages:  unreasonable  delay  in  rebuilding: 
failure  to  complete:  defective  work. — In  case  assurer  elects  to  re- 
build, but  neglects  to  prosecute  the  work  or  delays  the  same  an  un- 

"c  Marvland  Home  Fire  Ins.   Co.  ^^  q^   Code,  1882,  sec.  2816. 

V.  Kimmel,  89  Md.  437,  43  Atl.  764,  ^^  Plaskins     v.     Hamilton     Mutual 

28  Ins.  L.  J.  729.  Ins.   Co.  5  Gray    (71   Mass.)    432. 

^*  American    Central    Ins.    Co,    v.  -^^-  McAUaster  v.  Nia2:ara  Fire  Ins. 

MfLauathaii,  11  Kan.  533.  Co.  156  N.  Y.  80,  50  N.  E.  502,  28 

18  Sutherland   v.    Sun    Fire   Office,  Ins.    L.   J.    769,    aff'g   McAllister  v. 

14   Ct.    of    Ses.    Cas.    775,    24    Scot.  Same,  32  N.  Y.  Supp.  353,  84  Hun, 

.Jur.  440.     See  §  3160  herein.  322^ 

"Pub.    Stat.s.    N.    H.    1891,    486. 
sees.  8,  9. 
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vcasowdhlQ  time,  or  tlic  wovlc  is  delet'tive,  it  is  held  that  an  action 
lies  for  damages  for  sueli  iinre<u^onable  delay  or  failure  to  prosecute, 
that  assurer  may  be  compelled  to  remedy  the  defects,  and  also  that 
an  action  lies  for  the  amount  of  the  loss  under  the  insurance  con- 
tract. As  already  stated,  it  is  held  that  on  the  election  to  rebuild, 
the  insurance  is  converted  into  a  building  contract,  although  it  is 
also  decided  to  the  contrary. 2°  Thus,  it  is  held  that  if  the  insurer 
elects  to  rebuild  or  repair  and  neglects  to  prosecute  the  work,  but 
unreasonably  delays  the  same,  that  an  action  lies  for  the  resulting 
damages.^  And  when  an  insurance  company,  under  its  contract, 
elects  to  repair,  and  fails  to  do  so,  and  the  assured  completes  the 
repairs,  the  insurance  company  is  liable  for  the  cost  of  the  repairs, 
without  reference  to  the  amount  of  the  insurance.^  And  in  line 
with  this  it  is  held  that  if  the  insurer  elects  to  rebuild  or  repair, 
he  cannot  be  required  to  pay  the  rent  of  the  buildings  during 
the  time  necessarily  occupied  in  their  repair.^  And  in  an  Illinois 
case  it  is  held  that  there  is  no  liability  on  the  part  of  the  assurer 
to  pay  rent  to  the  assured  during  the  time  occupied  in  making  the 
repairs,  where  a  reasonable  length  of  time  for  that  purpose  has  not 
elapsed.* 

Again,  where  it  was  stipulated  that  the  insurers  might  "make 
good  the  damage  by  repairs,  and  the  insured  shall  contribute 
one  fourth  of  the  expense,"  it  was  held  that  if  the  insurers,  acting 
in  good  faith,  make  repairs  of  substantial  benefit,  though  not  fully 
making  good  the  loss,  the  measure  of  the  assured's  damages  would 
be  the  difference  between  the  value  of  the  building  as  repaired, 
and  what  it  would  have  been  if  fully  repaired,  deducting  one- 
fourth  of  their  value  to  the  estate.^  Under  a  District  of  Columbia 
decision  where  assurer  elected  to  repair  but  it  became  necessary 
because  of  the  inferior  quality  of  the  roofing  material  to  replace 
the  roof,  it  was  declared  that  the  policy  contract  was  superseded 
by  the  election  to  repair  which  constituted  a  new  contract  upon 
which  assured  might  sue  after  demand  to  replace  the  roof,  not 
withstanding  a  plea  that  assured  was  estopped  by  a  time  limitation 
clause  within  which  action  might  be  brought  upon  the  policy.^^ 
And  in  a  Pennsylvania  case  it  was  declared  that  the  reservation 

2°  See  §  3150  herein.  ^  St.  Paul  Fire  &  Marine  Ins.  Co. 

^Home   District   Mutual    Ins.    Co.  v.  Johnson,  77  111.  598. 

V.   Thompson,  1  U.   C.    (E.   &  Ap.)  ^  pa^ker  v.  Eagle  Fire  Ins.  Co.  9 

247.  Gray    (75  Mass.)    152. 

2  Henderson   v.    Crescent   Ins.    Co.  ^*  Winston  v.  Arlington  Fire  Ins. 

48   La.    Ann.    1176,    35   L.R.A.    385,  Co.  32  App.  D.  C.  61,  41  Chic.  Leg. 

20  So.  658.  N.    129,   20   L.R.A.  (N.S.)    960    and 

2  Baroness  of  Pontalba  v.  Phrenix  note. 
Assur.  Co.  2  Rob,  (La.)  131,  38  Am. 
Dec.  205:  Ga.  Code,  1882,  sec.  281(1 
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of  the  right  to  repair  or  rebuild  is  merely  a  privilege  to  be  exer- 
cised at  assurer's  option,  and  therefore  the  expense  of  repairiuu 
or  replacing  the  property  is  not  a  proper  rule  for  estimating  the 
damages,  on  a  contract  to  measure  the  damages  by  the  value  of 
the  property  when  the  loss  occurs.^  But  it  is  also  held  that  where 
a  right  to  rebuild  is  reserved  to  insurers,  evidence  is  admissible 
as  to  the  value  of  the  house  and  the  cost  of  replacing'  And,  in  a 
California  case,  where  the  question  of  damage  to  assured  from  the 
assurer's  failure  to  complete  rebuilding  to  assured's  satisfaction 
arose,  it  was  held  a  material  admissible  question,  "What  was  the 
actual  condition  and  value  of  the  building  at  the  time  of  the 
fire?"  ^  Under  a  New  York  decision,  if  the  insurer  only  partially 
performs  his  contract  to  rebuild,  the  measure  of  damages  is  the 
amount  which  it  will  take  to  complete  the  building,  so  as  to  make 
it  substantially  like  the  one  destroyed.  And  it  was  also  held  that 
by  the  election  to  rebuild  the  contract  for  money  indemnity  ceased 
to  exist  and  was  superseded  by  the  building  contract.^  And  in 
another  case  in  the  same  state  where  there  was  a  defect  in  one  of 
the  walls,  of  which  assurers  had  notice,  they  having  at  that  time 
sufficient  moneys  not  advanced  to  the  contractor  to  cover  said 
defects,  it  was  held  that  they  were  obliged  to  make  good  the  defect.^" 
But  in  another  comparatively  recent  decision  in  that  state,  under 
a  fire  policy  where  there  was  a  claimed  total  loss  of  an  automobile, 
it  is  held  that  assured,  under  an  agreement  whereby  he  offers  to 
take  the  repaired  car  in  satisfaction  of  his  claim,  provided  the  de- 
lay is  not  too  long,  is  not  compelled  after  a  period  of  over  double 
the  time  estimated  as  necessary  for  repairs  to  accept  a  tender  and 
offer  of  delivery  of  the  machine,  made  by  letter,  which  also  stated 
that  the  car  was  repaired  except  that  the  body  model  awaited 
a^ured's  advice,  but  he  may  ignore  said  letter,  tender,  etc.,  and 
without  any  further  notice  or  action  concerning  said  repairs,  delav, 
or  agreement^  and  without  being  required  to  seek  his  remedy 
thereon,  disregard  such  contract  and  bring  suit  upon  the  police- 
leaving  assurer  to  show  that  assured  had  agreed  to  accept  rc])air,s 
in  satisfaction  of  the  policy,  that  repairs  were  made  according 
to  said  agreement  and  that  the  terms  of  its  letter  had  been  com- 
plied witlj.^°^     Again,  if  a  fire  insurance  company  exercises  an 

^  Commonwealth   Ins.   Co.   v.   Sen-  ^  Hes^ard  v.  California  Ins.  Co.  72 

nett,  37  Pa.  St.  205,  78  Am.  Dee.  418.  Cal.  o35,  14  Pac.  180. 

"^  Pha3nix    Ins.    Co.    v.    Copeland,  ^  Morrell   v.   Irving  Fire   Ins.   Co. 

86  Ala.  551,  4  L.R.A.  848,  6  So.  143.  33  N.  Y.  429,  88  Am.  Dee.  3!)6. 

See  Zalesky  v.  Iowa  State  Ins.   Co.  ^^  Ryder    v.    Commonwealth    Fii-e 

102  Iowa,  512,  70  N.  W.  187,  27  Ins.  Ins.  Co.  52  Barb.   (N.  Y.)  447. 

L.  J.  15G.  lo^Gaffey    v.     St.     Paul     Fire    & 
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option,  in  its  contract  to  repair  damage  clone  to  a  building 
by  fire,  but.  owino;  to  the  bad  materials  used,  and  the  care- 
less and  unskilled  performance  of  the  work  by  the  company's 
employees  and  workmen,  the  structure,  while  in  course  of  comple- 
tion, collapses  and  becomes  untenantable  the  company  is  liable 
to  the  owner  for  damages  ex  delicto,  which  may  include  loss  of 
rent  occasioned  l)y  the  fault  and  negligence  of  the  defendant's 
employees  in  doing  the  work."  But  it  is  also  decided  that  assured 
is  not  bound  to  sue  for  the  failure  to  prosecute  the  work  and  com- 
]ilete  the  same  in  a  reasonable  time,  but  that  he  may  sue  upon 
the  policy.^^  And  in  Illinois  it  is  declared  that  the  agreement  is 
to  pay  a  sum  certain  in  case  assurers  neglect  to  rebuild.  In  this 
case  the  charter  of  the  company  provided  that  the  directors  should 
pay  all  losses  within  three  months,  unless  they  should  judge  it 
jiroper  within  that  time  to  rebuild  or  repair.  In  conformity  with 
these  provisions,  the  insured  was  notified  that  the  company  elected 
to  rebuild,  and  it  was  held  that  it  was  error  to  charge  the  jury  that 
"the  company  was  bound  to  rebuild  the  building  destroyed,  cost 
what  it  may ;"  that  if  the  company  neglected  within  a  reasonable 
time  to  carry  out  its  notice  to  rebuild,  the  insured  might  disregard 
it,  sue  upon  the  policy  and  recover  the  amount  of  the  policy  and 
interest,  and  the  rental  value  of  the  ground  during  the  time  of 
the  delay. ^^  Under  a  New  Hampshire  statute,  if  the  company 
neglects  to  adjust  the  loss  within  fifteen  days  after  receiving  notice 
of  it,  or  to  begin  to  rebuild  or  repair  the  property  destroyed  or 
damaged  within  twenty  days  after  the  adjustment  of  the  loss,  the 
insured  may  proceed  to  rebuild  or  repair  at  the  expense  of  the  com- 
pany, who  shall  be  liable  for  the  reasonable  expenses  incurred  in  so 

Marine  Ins.  Co.  140  N.  Y.  Supp.  859,  claim  that  the  car  after  being 
164  App.  Div.  381,  45  Ins.  L.  J.  51,  repaired  was  not  as  good  as  before, 
Smith,  P.  J.,  and  Lyon,  J.,  dissented  that  the  particulars  thereof  should 
for  the  reasons  whidi  are  in  part  as  be  specified.  There  is  not  one  parti- 
folloAvs:  Assured  made  no  "com-  cle  of  evidence  that  the  defendant 
]>laint  that  the  car  was  not  properly  did  not  do  its  part  in  fulfilment  of 
repaired"  or  that  "he  was  incon-  its  contract  to  make  the  ear  as  good 
venienced  by  the  dela.y.  ...  The  as  before  and  to  deliver  it  in  reason- 
four  weeks  .  .  .  was  not  a.  stip-  able  time.  Until  such  fact  be  shown, 
ulated  time  but  simidy  an  estimate,  the  agreement  as  entered  into  between 
There  is  no  claim  that  the  repairs  them  stands  as  a  substitute  for  their 
were  unduly  delayed  and  ...  it  liability  for  insurance." 
does  not  appear  that  the  car  would  "  Henderson  v.  Sun  Mutual  Ins. 
have  been  used  in  any  event.  ...  Co.  48  La.  Ann.  1031,  55  Am.  St. 
Fair  dealing  and  good  faith  re(|uired  Rep.  292,  20  So.  164. 
the  plaintifi",  if  too  long  delayed,  to  ^^  Haskins  v.  Hamilton  Mutual 
give  notice  to  the  defendant,  to  notify  Ins.  Co.  5  Gray  (71  Mass.)  432. 
him  what  model  of  body  he  desired  ^^  Home  Mutual  Fire  Ins.  Co.  v. 
to  have  put  on,  and  if  there  were  any  Garfield,  60  111.  124,  14  Am.  Dec.  27. 
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doing,  and  for  the  loss  sustained  by  its  neglect  not  exceeding  the 
amount  insured;  or  the  insured  may  commence  an  action  upon 
the  policy." 

It  would  seem  that  by  a  fair  construction  contracts  of  the 
character  here  considered  must  mean  not  that-  a  mere  election 
to  rebuild  or  repair,  such  rebuilding  or  repairs  not  being  properly 
made,  or  being  unreasonably  delayed  or  not  prosecuted,  would 
be  sufficient  to  change  the  insurance  policy  into  a  building  contract, 
so  that  the  latter  will  supersede  and  cause  the  former  to  cease  to 
exist.  The  mere  agreement  that  the  payment  may,  if  insurers  so 
elect,  be  made  in  that  way  should  be  held  to  have  reference  solely 
to  a  fulfilled  obligation.  If  the  insurance  contract  be  held  one  of 
good  faith  between  the  parties,  its  obligations  should  be  carried  out 
with  that  view.  We  believe,  therefore,  that  if  the  assurer  through 
unreasonable  delay,  fails  to  complete  the  rebuilding,  repairing,  or 
replacing,  or  the  work  is  not  prosecuted  or  is  deficient  or  defective, 
the  contract  of  insurance  is  not  converted  into  a  building  contract  to 
the  extent  of  compelling  assured  to  seek  his  remedy  by  way  of  dam- 
ages alone,  and  that  he  is  not  bound  to  sue  for  the  failure,  although 
he  may  so  elect,  but  has  a  right  to  bring  his  action  for  the  loss  under 
the  insurance  contract.  The  insurer,  however,  should  be  entitled 
to  the  present  value  of  such  repairs  as  are  made  and  as  are  of  sub- 
stantial benefit  to  assured,  or  for  deduction  for  labor  and  material 
on  account  of  the  partial  repairs.^*  Such  a  rule  cannot  operate  as 
an  injustice  to  either  party  if  it  is  kept  in  view  that  insurance  is  a 
contract  of  indemnity.  So  where  insurer  under  a  tornado  policy 
gives  notice  of  its  election  to  rebuild,  but  does  nothing  toward 
rebuilding,  insured  may  sue  upon  the  policy,  for  while  tlie  elec- 
tion is  binding  upon  insurer  its  liability  under  the  insurance  con- 
tract is  not  thereby  discharged. ^^*  And  under  a  Federal  decision 
assured  may  sue  on  the  original  indemnity  contract  where  insurer 
elects  to  rebuild  but  fails  to  do  so."^  In  Georgia,  if  the  rebuilding 
is  completed  or  repairs  made  in  a  reasonable  time,  the  insurer  has- 
no  claim  for  increased  value  from  the  fact  of  new  and  more  valua- 
ble materials.^^  And  it  is  held  that  the  fact  that  the  rebuilt  build- 
ing is  new  and  the  destroyed  one  was  old  did  not  warrant  an  allow- 
ance to  insurer  on  that  ground.'^' 

"Pub.    Stats.    N.    H.    1891,    486,        ^^^Lan2;im   v.   2Etnii   Ins.   Co.   99 
sees.  8,  9.  Fed.  374. 

15  See  Parker  v.  Eagle  Ins.  Co.  9        ^^  Ga.  Code,  1882,  sec.  2816. 
Gray  (75  Mass.)  152,  per  Thomas,  J.        "  Brinley  v.  National  Ins.  Co.  11 

15*  Gage  V.  Connecticut  Fire  Ins.    Met.  (52  Mass.)  195. 
Co.  34  Okla.  744,  127  Pac.  407,  42 
Ins.  L.  J.  133. 
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§  3164.  Assured's   refusal   to   permit  rebuilding   or   repairs. — If 

the  assureivs  elect  wilhiii  the  time  hiuit  specified  in  the  cuutraet  to 
rehiiild  or  repair,  and  the  assured  refuses  to  permit  the  company 
so  to  do,  but  jjroceeds  directly  after  the  loss  to  himself  rebuild,  he 
cannot  sustain  an  action  under  the  policy  for  the  loss,  for  if  assurers 
reii'ularly  and  properly  elect  to  rebuild,  they  cannot  be  compelled 
to  i)ay  in  any  other  way.^*  And  if  the  owner  of  the  destroyed  build- 
ini;  proceeds  at  once  upon  loss  to  rebuild,  and  refuses  to  permit  the 
company  so  to  do,  he  cannot  recover.^^  But  if  the  election  by 
assurer's  is  not  made  within  the  time  limit  specified  in  the  contract, 
the  assured  may  refuse  to  permit  the  company  to  repair  or  rebuild, 
and  may  notify  them  that  he  disputes  such  right,  and  that  they 
will  proceed  at  their  peril,  and  even  though  they  rebuild,  in  such 
case  an  action  nevertheless  lies  for  the  amount  of  loss  under  the 
policy.^"  And  where  a  clause  giving  an  option  to  rebuild  is  repug- 
nant to  a  statute  which  requires  that  the  whole  amount  mentioned 
in  the  policy  upon  which  insurer  receives  a  premium  shall  be  paid 
in  case  of  a  total  loss  and  in  case  of  a  partial  loss  the  full  amount 
of  the  partial  loss  shall  be  paid  it  constitutes  no  defense  that  assured 
refused  to  furnish  assurer  plans  and  specifications  to  rebuild  or 
to  permit  it  to  rebuild.^^ 

§  3165.  What  constitutes  an  election  to  rebuild. — In  the  absence 
of  any  special  provision  therefor  in  the  policy,  an  election  to  rebuild 
may,  as  to  the  form  or  character  of  the  notice  or  otherwise,  be 
made  by  any  clearly  signified  intention  so  to  do,  whereby  the  other 
party  is  informed  that  the  election  has  been  made.-' 

§  3166,  Rebuilding:  several  insurers. — If  two  separate  insurance 
companies  elect  to  rebuild,  the  owner  may  in  case  of  a  neglect  by 
either  recover  his  full  damages  against  either  of  them,  leaving  one 
to  seek  contribution  from  the  other  in  a  separate  action. ^  So  if  the 
property  is  insured  in  several  companies,  and  all  the  policies  reserve 
the  right  to  rebuild,  and  all  the  assurers  except  one  elected  to 
rebuild,  and  with  the  exception  of  said  company  all  compromised 

18  Beats  V.  Home  Ins.  Co.  36  N.  Y.  Rusself,  65  Ohio  St.  230,  56  L.R.A. 

522,  s.  e.  36  Barb.  (N.  Y.)  614.     See  159,  62  N.  E.  338,  31  Ins.  L.  J.  360 

also  Zateslvy  v.  Iowa  State  Ins.  Co.  (in  this  case  a  demurrer  to  a  defense 

102  Iowa,  512,  70  N.  W.  187,  27  Ins.  setting  up  the  facts  as  to  furnishing 

L.  J.  156.  plans,    etc.,    was    sustained    and    on 

1^  Beats  V.  Home  Ins.  Co.  36  N.  Y.  error  judgment  was  affirmed). 

522,  s.  c.  36  Barb.   (N.  Y.)  614.  ^  See  Morrell   v.   Irving  Fire  Ins. 

20  So  field  in  McAffister  v.  Niagara  Co.  33  N.  Y.  429,  88  Am.  Dee.  396, 
Fire  Ins.  Co.  84  Hun   (N.  Y.)   322,  per  the   court;    Caulson   v.    Walton, 
32  N.  Y.   Supp.  353,  65  N.  Y.   St.  9  Pet.  (34  U.  S.)  62,  9  L.  ed.  51. 
Rep.  552.  2  Morrefl   v.   Irving  Fire   Ins.   Co. 

21  Mifwauliee  Mechanics'  Ins.  Co.  v.  33  N.  Y.  429,  88  Am.  Dec.  396. 
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with  the  assured,  and.  the  policy  issued  by  said  assurer  who  did  not 
elect  to  rebuild  provided  that  there  should  be  no  recovery  of  more 
than  the  proportion  of  loss  borne  by  the  amount  insured  to  the 
whole  amount  of  insurance  everywhere,  it  was  held  that  the  com- 
promise with  the  other  companies,  even  though  for  less  than  the 
liability,  and  even  though  some  were  insolvent  or  not  liable,  did 
not  affect  assured's  right  to  recover  against  said  insurer  such  share 
of  the  whole  damage  as  the  sum  insured  in  said  policy  borne  to  the 
whole  amount  insured.^  Again  an  election  by  several  insurers  by 
joint  notice  to  repair  and  rebuild  followed  by  their  joining  in  the 
work  makes  it  a  joint  and  several  obligation  at  insured's  option  and 
when  the  work  falls  short  of  the  standard  required  as  to  material 
and  workmanship  a  question  of  misjoinder  of  parties  defendant  in 
any  action  to  recover  does  not  avail  insurers,  but  a  joint  judgment 
against  them  will  be  sustained.^^  And  if  there  are  several  insurers 
and  none  of  them  elects  to  repair  or  purchase  and  insured  retains 
the  property  sufficiently  long  for  inspection  to  have  been  made,  an 
insurer  whose  liability  is  less  than  ten  per  cent  of  the  entire  lo,ss 
cannot  successfully  contend  against  its  liability  on  the  ground  that 
the  damaged  property  was  sold  before  it  had  an  opportunity  under 
the  policy  to  elect  to  repair  or  take  the  property  at  its  appraised 
value.^'' 

§  3167.  Rebuilding:  arbitration  clause:  waiver. — An  election  to 
rebuild  or  repair  exercised  by  the  insurer  by  virtue  of  his  right 
reserved  in  the  policy  renders  the  arbitration  clause  inoperative, 
and  where  in  such  case  the  insured  was  not  satisfied  with  the  repairs 
as  made  and  served  proof  of  loss,  it  was  held  that  the  refusal  by 
insured  to  arbitrate  upon  the  company's  request  so  to  do  did  not 
constitute  a  defense,  and  that  the  company  having  once  elected  to 
repair,  a  provision  as  to  arbitration  was  rendered  inoperative.*  If,' 
however,  assurer  resorts  to  arbitration  it  constitutes  an  election  to 
make  payment  in  money  for  the  policy  does  not  contemplate  that 
insurer's  reserved  right  to  rebuild  or  repair  shall  continue  in  force 
until  after  a  contest  as  to  the  amount  due ;  *^  and  since  a  demand  to 
arbitrate  is  an  election  to  make  payment,  on  the  ground  that  the 

8  Good    V.    Buckeve    Mutual    Firo  N.   Y.  478,  43  Am.   Rep.  686.     Ej- 

Ins.   Co.   43   Ohio   St.   394,  2  N.   E.  amine  Times  Fire  Ins.  Co.  v.  Hawke, 

420.  1  Fost.  &  F.  406,  5  Hurl.  &  N.  035, 

3a  Hartford  Fire  Ins.  Co.  v.  Peebles  afif'd  28  L.  J.  Ex.  317. 
Hotel  Co.  82  Fed.  546,  127  C.  C.  A.        ^^  MeAllaster  v.  Niagara  Fire  Ins. 

223,  54  U.  S.  App.  215.  Co.  156  N.  Y.  80,  50  N.  E.  502,  28 

^^  Davis  V.   American  Ins.   Co.  40  Ins.    L.   J.    769,   afif'g   McAllister  v. 

N.  Y.  Supp.  248,  7  App.  Div.  488,  Same,  32  N.  Y.  Supp.  353,  84  Hun, 

affd  158  N.  Y.  688,  53  N.  E.  1124.  322. 

*  Wynkoop  v,  Niagara  Ins.  Co.  91 
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basis  for  thus  ascertaining  the  extent  of  loss  is  to  liquidate,  a  resort 
lo  arbitration  operates  as  a  waiver  of  a  reserved  right  to  repair  or 
rebuild.^^  So  an  unconditional  refusal  by  insurer  made  before  ar- 
bitration, with  a  promise  to  pay  an  award  when  made,  is  a  waiver 
of  the  right  to  rebuild,  and  is  final  and  conclusive  upon  the  insurer 
without  a  new  consideration,  although  the  insurer  subsequently, 
w  ilhiu  the  thirty  days  allowed  for  an  election,  gives  notice  that  he 
will  rebuild.^  But  it  is  also  held,  in  case  insurer  agrees  to  pay 
in  cash  and  gives  notice  after  an  award  of  an  intention  to  repair 
or  rebuild,  that  such  fact  does  not  change  the  basis  of 
estimating  the  loss  or  damage  and  the  same  shoidd  be  ascertained 
prcciscl}^  in  the  same  manner  as  if  it  were  the  purpose  to  repair, 
rebuild  or  replace  the  structure.^^  And  a  written  submission  of  an 
insured  fire  loss  to  arbitration,  providing  that  such  arbitration  shall 
not  affect  the  rights  of  either  party  except  as  to  the  actual  amount 
of  the  loss,  does  not  affect  insurer's  reserved  right  to  rebuild.^ 

§  3168.  Parol  waiver  of  right  to  rebuild:  arbitration. — A  parol 
wai^■er  of  the  right  to  rebuild  may  be  shown  notwithstanding  a 
written  submission  of  the  question  of  actual  loss  to  arbitration.'' 

§  3169.  Election  to  rebuild  waives  defense  of  misrepresentation. 
— As  we  have  seen,  the  election  to  rebuild  is  said  to  be  merely  a 
mode  of  payment  of  the  loss,  and  it  would  seem  that  a  notice  by 
the  insurer  of  an  intention  to  rebuild  is  a  Avaiver  by  him  of  any 
defense  based  on  misrepresentation  by  insured  at  the  time  of  the 
issuance  of  the  ])olicy,  no  fraud  being  shown.** 

§  3170.  Rebuilding  prevented  by  ordinance  or  municipal  au- 
thority.— If  the  policy  he  upon  a  building  of  such  material  and. 
character,  and  situation  with  relation  to  fire  limits,  that  it  cannot 
be  repaired  because  of  a  city  ordinance  prohibiting  repairs  to  such 
buildings  within  fire  limits  when  damaged  to  the  extent  of  one- 
third  their  value  by  fire,  and  the  building  is  so  far  destroyed  as  to 

*''  Iowa  Central  Building  Assoc,  v.  ^*  Providence-Washington  Ins,  Co. 

Merchants'  &  Bankers'  Fire  Ins.  Co.  v.  Board  of  Education  of  Morgans- 

120  Iowa,  530,  94  N.  W.  1100,  32  town,  49  W.  Va.  360,  38  S.  E.  679, 

Ins.  L.  J.  852;  Elliott  v.  Merchants  30  Ins.  L.  J.  577. 

&  Bankers  Fire  Ins.   Co.  109  Iowa,  ^  Piatt  v.  ^^tna  Ins.   Co.  153  III. 

39,  79  N.  W.  452,  28  Ins.  L.  J.  677;  113,  46  Am.  St.  Rep.  877,  26  L.R.A. 

Alliance  Co-op.   Ins.   Co.  v.   Arnold,  853,  38  N.  E.  580,  24  Ins.  L.  J.  132. 

65  Kan.   163,   69   Pac.   174,   31  Ins.  See  Langan  v.  ^Etna  Ins.  Co.  (U.  S. 

L.  J.  943.  D.  C.)  96  Fed.  705. 

On  waiver  of  condition  as  to  arbi-  '  Piatt  v.  ^tna  Ins.   Co.  153  111. 

t.ration,  see  notes  in  15  L.R.A.  (N.S.)  113,  46  Am.  St.  Rep.  877,  26  L.R.A. 

1072;  28  L.R.A. (N.S.)  104.  853,  38  N.  E.  580,  24  Ins.  L.  J.  132. 

5  Piatt  V.  .TEtna  Ins.  Co.   153  111.  ^  Bersche  v.  Globe  Mutual  Ins.  Co. 

113,  46  Am.  St.  Rep.  877,  26  L.R.A.  31  Mo.  546,  555. 
853,  38  N.  E.  580,  24  Ins.  L.  J.  132. 
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be  a  total  loss,  the  insurers  are  prevented  from  repairing,  and  a 
recovery  may  be  had  for  a  total  loss.^  And  the  renewal  of  a  policy 
after  the  adoption  of  a  city  ordinance  of  the  character  above  stated 
operates  as  a  consent  by  insurers  to  be  bound  thereby,  and  the  con- 
tract must  be  held  to  have  been  made  in  reference  thereto.^"  .Vnd 
where  the  defendant's  undertaking  is  lawful  at  the  time,  and  so 
continues,  the  impossibility  of  performance,  because  of  rebuilding 
being  prohibited  by  municipal  agents  acting  by  virtue  of  an  author- 
ity conferred  upon  them  under  a  building  act,  constitutes  no  legal 
excuse  for  nonperformance.^^  In  a  Kansas  case  an  insurance  policy 
upon  a  building  used  for  a  theater,  stores,  and  offices  provided,  in 
substance,  that,  in  the  event  of  a  fire,  the  insurer's  liability  should 
be  measured  by  the  loss  of  rent  until  the  building  was  rebuilt  or 
repaired,  but,  in  case  the  insured  elected  not  to  rebuild  or  repair 
the  premises,  the  amount  should  be  determined  by  the  time  which 
would  have  been  required  for  such  purpose.  The  building  was 
practically  entirely  destroyed  by  fire.  A  city  ordinance  forbade 
its  reconstruction  as  a  theater.  A  store  and  office  building  was 
erected  upon  the  site.  It  was  decided  that  the  recovery  should  be 
based  upon  the  time  it  w^ould  haAe  taken  to  reconstruct  the  old 
building,  had  that  been  permissible,  and  not  upon  the  time  actually 
taken  to  build  the  new  one.^^  Again,  if  repairs  are  useless  by  reason 
of  a  building  being  so  far  destroyed  as  to  be  a  menace  to  life  and  it 
is  condemned  by  the  city  authorities  and  forbidden  to  be  repaired 
the  indemnity  is  the  value  of  the  building,^^* 

§  3171.  Rebuilding    clause:    equities:    widow's    life    interest. — 
Where  the  insurer  chooses  to  pay  the  loss  rather  than  rebuild,  it 

®  Hamburg-Bremeu   Fire   Ins.    Co.  Prussian  National  Ins.  Co.  85  Kan. 

V.  Garlington,  66  Tex.  103,  59  Am.  367,  116  Pac.  620,  40  Ins.  L.  J.  1882. 

Rep.   613,  18   S.  W.  337;   Brady  v.  ^^a  Monteleone  v.  Royal  Ins.  Co.  47 

Northwestern  Ins.  Co.  11  Mich.  425 ;  La.  Ann.  1563,  56  L.R.A.  784,  18  So. 

Brown    v.    Royal    Exchange    Assur.  472.     See  New  Orleans  Real  Estate 

Co.  1  El.  &  E.  853,  28  L.  J.  Q.  B.  Mortgage  &  Seeuritv  Co.  v.  Teutonia 

275,  5  Jur.    (N.   S.)    1255,  7  W.  R.  Ins.  Co.  128  La.  45,  54  So.  466.  40 

479;  Larkin  v.  Glens  Falls  Ins.  Co.  Ins.  L.  J.  998  (where  it  was  not  pos- 

80  Minn.  527,  531,  81  Am.  St.  Re]"*,  sible  to  rebuild  because  a  condemna- 

286,  83  N.  W.  409,  29  Ins.  L.  J.  833,  tion  of  the  walls  of  the  building  by 

836.  See  §  3154  herein.  the   city    engineer   and   the   question 

Statutes,  ordinances,  etc.,  as  part  was  whether  insurer's  were  liable  as 

of  contract,  see  §  194  herein.  for  a   wholly   destroyed   building  or 

^°  Brady  v.  Northwestern  Ins.  Co.  whether      it      was      only      partially 

11  Mich.  425.  destroyed,  and  the  liability  was  only 

^^  Brown    v.    Royal    Exeh.    Assur.  for  what  it  would  have  cost  to  restore 

Co.  1  El.  &  E.  853,  28  L.  J.  Q.  B.  the  building  and  judgment  was  ren- 

275,  5  Jur.    (N.   S.)   1255,  4  W.  R.  dered  against  defendants). 

479,  6  Eng.  Rul.  Cas.  597.  As   to   excepted   risks   and   losses; 

^^  Amusement    Syndicate     Co.     v.  loss  directly  or  indirectly  caused  by 
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is  held  to  aH'ord  no  equity  in  favor  of  insured's  widow,  who  had  a 
life  interest  in  the  house. ^^ 

§  3172.  Rebuilding:  injunction. — Although  assurer  has  an  option 
to  rebuild  or  replace,  an  injunction  will  not  lie  to  restrahi  the 
removal  by  insured  of  undamaged  goods  to  enable  the  company  to 
exercise  its  election.^*  Nor  will  the  court  interfere  by  injunction  to 
prevent  completion  of  repairs  on  the  ground  of  unreasonable  delay, 
or  by  reason  of  improper  or  deficient  work  being  done,  but  will 
leave  the  assured  to  his  remedy  at  law.^^  And  an  injunction  will 
not  lie  to  restrain  the  insurer  from  proceeding  with  rebuilding  until 
an  action  be  determined  to  declare  ended  a  certain  lease  of 
the  insured  property  and  that  the  insurer  pay  the  loss  in  money, 
the  suit  having  been  brought  against  both  the  tenant  and  the 
company.  ^^ 

§  3173.  Action  by  assurer  against  building  contractor. — If  the 
assurer  has  sufficient  money  in  its  hands  to  compel  the  contractor 
to  make  good  known  defects  in  the  repairs  or  rebuilding,  they  are 
bound,  so  far  as  the  assured  is  concerned,  to  make  good  such  de- 
fects.^' And  if  the  company  elects  to  rebuild  and  employs  a  builder 
so  to  do,  who  rebuilds  in  part  and  makes  a  payment  to  the  insured 
to  cover  the  cost  of  completing  the  rebuilding,  and  after  being 
discharged  by  the  company  the  work  proves  not  satisfactorily  done, 
and  the  insured  then  sues  the  company  and  is  granted  damages,  the 
company  in  time  bringing  suit  against  the  builder  upon  his  con- 
tract, it  is  held  that  the  company  cannot  recover. ^^ 

§  3174.  Property  destroyed  after  rebuilding  and  within  term  of 
policy. — If  the  insured  property  is  rebuilt  or  repaired  after  loss 
under  the  policy,  and  the  expense  thereof  is  less  than  the  amount 
of  insurance,  the  unexpended  sum  agreed  upon  as  an  indemnity  in 
the  policy  stands,  to  the  amount  that  is  unexpended,  as  an  indem- 
nity for  future  losses  within  the  term  of  the  policy,  and  the  insurer 
is  liable  to  that  extent  in  case  the  rebuilt  property  is  again  destroyed 
and  becomes  a  loss  within  the  life  of  the  policy. ^^ 

order  of  any  civil  authority,  see  §§  ^^  Times  Fire  Assur.  Co.  v.  Hawke, 
2582e,  2582d,  herein.  5  Hurl.  &  N.  935,  28  L.  J.  Ex.  317, 

13  Quarles    v.    Clayton,    87    Tenn.   N.  P.  1  F.  &  F.  406. 

308,  3  L.R.A.  170,  10  S.  W.  505.  ^^  Trull    v.    Roxburv    Mutual    Ins. 

14  New  York  Fire  Ins.  Co.  V.  Dele-  Co.  3  Cush.  (57  Mass.)  263.  See 
van,  8  Pais^e  (N.  Y.)  419.  Times    Fire    Ins.    Co.    v.    Hawke,    5 

15  Home^ District  Mutual  Ins.  Co.  Hurl.  &  N.  935,  28  L.  J.  Ex.  317, 
V.  Thompson,  1  U.  C.  (E.  &  Ap.)  N.  P.  1  F.  &  F.  406;  Haskins  v. 
247.  Hamilton   Mutual   Ins.    Co.    5    Gray 

i^Bisset    V.    Royal    Exch.    Assur.    (71    Mass.)    432;    Bersche   v.    Globe 
Co.  1  Ct.  Sess.  Cas.   (Scot.)   165,  1   Mutual  Ins.  Co.  31  Mo.  546. 
Shaw  &  D.  175.  On  successive  losses  under  same  fire 

1' Ryder  v.  Commonwealth  Ins.  poliev,  see  note  in  45  L.R.A.  (N.S.) 
Co.  52  Barb.  (N.  Y.)  447.  847.  ^ 
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TITLE  XII. 
CONDITIONS  AFFECTING  LOSS  AND  ACTIONS. 

CHAPTER  LXXXI. 
LIMITATION  CLAUSES  AFFECTING  ACTIONS. 

§  3181.  Stipulations  as  to  time  of  bringing  suit  are  valid:  oonstruction  of. 

§  3182.  Provision  making  loss  payable  after  a  certain  number  of  days. 

§  3183.  Waiver  of  limitation  may  be  by  agent  of  insurer. 

§  3184.  When  limitation  as  to  time  of  bringing  suit  may  be  void. 

§  3185.  Provision  making  time  dependent  on  act  of  insurer. 

§  3186.  When  time  of  limitation  commences  to  run :  life :  mutual  benefit. 

§  3187.  When  action  is  deemed  to  be  commenced. 

§  3188.  Limitation  to  certain  time  "after  the  loss  shall  occur." 

§  3189.  "After  the  happening  of  the  death  on  account  of  which  the  action 
is  brought." 

§  3190.  Within  a  certain  time  ''after  the  fire." 

§  3191.  After  loss  "shall  have  become  due." 

§  3192.  "One  year  from  the  time  of  the  alleged  injury,"  or  death. 

§  3193.  "Unless  prosecuted  within  one  year  from  date  of  the  loss." 

§  3194.  Effect  of  stipulation  in  contract  limiting  action  to  particular  forum. 

§  3195.  Effect  of  provision  in  charter  limiting  action  to  particular  forura. 

§  3196.  Limitation   runs   against  infant  beneficiaries:   executors   and   ad- 
ministrators. 

§  3197.  Effect  of  limitation  on  action  to  recover  back  premiums. 

§  3198.  Limitation  does  not  bar  action  against  company  for  fraud. 

§  3199.  Mistake  in  date  of  policy  no  excuse. 

§  3200.  Plaintiff's  prosecution  for  arson  no  excuse. 

§  3201.  Validity  of  charter  provisions  limiting  time  for  issuing  execution. 

§  3202.  Where  last  day  of  time  limited  falls  on  Sunday. 

§  3203.  Effect  of  garnishment  proceedings. 

§  3204.  Dismissal  of  suit  brought  before  expii-ation  of  time  and  bringing 
of  another  suit  after  expiration  of  period  limited. 

§  3205.  Same  subject :  exceptions  in  statutes  of  limitation  not  applicable. 

§  3206.  Effect  of  attempt  to  sue  in  foreign  court  having  no  jurisdiction. 

§  3207.  Waiver  by  act  of  insurer:  negotiations  for  adjustment. 

§  3208.  Provision  that  if  adjustment  not  satisfactory,  suit  must  be  brought 
within  certain  time:  effect  of  adjustment. 
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§  3209.  Roquciit  for  t'urtber  proofs  waives  limitation  as  to  lime  of  bring- 
ing suit. 

§  3210.  EttVct  of  waiver  of  proofs  where  policy  provides  that  no  suit  can 
be  brought  until  certain  number  of  days  after  proofs  furnished. 

§  3211.  That  denial  of  liability  waives  provision  that  suit  cannot  be 
brought  until  a  certain  time. 

^  3212.  That  denial  of  liability  does  not  waive  bringing  suit  within  speci- 
fied time. 

§  3213.     Effect  of  injunction  preventing  payment  and  receipt  of  money. 

*j  3214.     Where  impossible  to  comply  with  provisions  on  account  of  war. 

§  3215.  Where  suit  commenced  within  time  but  summons  cannot  be  served : 
absence  of  defendant. 

§  3216,  Payment  by  mortgagee  of  his  amount  of  loss  no  waiver  of  limita- 
tion as  to  mortgagor. 

§  3217.     Effect  of  clause  where  company  insolvent. 

§  3218.  Substitution  of  new  party  plaintiff  or  defendant  after  expiration 
of  time. 

§  3219.  Where  insurer  agrees  to  transfer  of  action  to  another  court: 
waiver. 

§  3220.  What  will  excuse  failure  to  comply  with  limitations:  other  in- 
stances. 

§  3221.  When  failure  to  comply  with  limitations  is  not  excused:  cases 
generall}'. 

§  3222.     Bill  for  reformation  of  policy. 

§  3223.  Breach  of  condition  is  matter  of  defense :  excuse  for  noncompli- 
ance need  not  be  pleaded. 

§  3224.     Where  time  for  bringing  action  is  controlled  by  statute. 

§  3181.  Stipulations  as  to  time  of  bringing  suit  are  valid:  con- 
struction of. — The  parties  may  by  exprer^s  stipulation  limit  the 
time  within  which  the  action  may  be  brought,  and  such  provision 
is  a  valid  and  binding  one,  though  the  period  may  be  shorter  than 
that  provided  for  in  the  statute  of  limitations.  Where  the  policy 
contains  a  stipulation  of  this  nature,  the  action  must  be  brought 
within  the  time  limited,  and  if  not  so  brought,  the  provision  is  a 
complete  bar  to  the  action  in  the  absence  of  any  waiver  of  the 
clause.^     In  North   Carolina  the  twelve   months  standard   policy 

^  United    States. — RiddIol)arger    v.  Connecticut. — Woodbury     Savings 

Hartford  Fire  Ins.  Co.  7  Wall.   (74  Bank  &  Building  Assoc,  v.   Charter 

^'    S.^    38f),  19  L.  ed.  257;   Cray  v.  Oak  Ins.   Co.  31   Conn.  517. 

Hartford  Ins.  Co.  1  Blatchf.   (U.  S.  Georgia. — Underwriter's  Agency  v. 

C.    C.)    280,    Fed     Cas.    No.    3375;  Sutherlin,    55    Ga.    266;    Brooks    v. 

Vette   V,    Clinton   Fire   Ins.    Co.    30  Georgia  Home  Ins.  Co.  99  Ga.  116, 

Fed.  668;  Thompson  v.  Phoenix  Ins.  24  S.  E.  869. 

Co.  25  Fed.  296.  "    Illinois.— Kumholdt    Ins.     Co.    v. 

5346 


LIMITATION  CLAUSES  §  3181 

clause  limitation  as  to  the  time  in  which  action  shall  be  commenced 
is  not  a  statute  of  limitation,  it  is  a  valid  contract  entered  into  be- 

Johnson,  91  III.  92,  33  Am.  Rep.  47,  politan  Life  Ins.  Co.  59  N.  Y.  St. 
aff'g  1  111.  App.  309;  Insurance  Co^  Rep.  249;  Riplev  v.  .^Etna  Ins.  Co 
of  North  America  v.  McDowell,  50  30  N.  Y.  136,  86*^  Am.  Dee.  362. 
HI.  120,  99  Am.  Dec.  497;  Peoria  North  Dakota. — Johnson  v.  Dakota 
Fire  &  ^Marine  Ins.  Co.  v.  Whitehill,  Ins.  Co.  1  N.  Dak.  167,  45  N  W 
25  111.  466.  799. 

Indiana. — Caywood  v.  Supreme  Pennsylvania. — Camberling  v.  Mc- 
Lodge  Knights  &  Ladies  of  Honor,  Call,  2  Yeates  (Pa.)  281,  2  Dall. 
171  Ind.  410,  23  L.R.A.(N.S.)  304n,  (Pa.)  280,  1  L.  ed.  381,  1  Am.  Dec 
86  N.  E.  482,  17  Ann.  Cas.  503;  Eagle  341,  3  Dall.  (Pa.)  477,  1  L.  ed.  687. 
Ins.  Co.  V.  Lafayette  Ins.  Co.  9  Ind.  Rhode  Island. — Brown  v.  Roger 
443,  per  Perkins,  J.  Williams  Ins.  Co.  5  R.  I.  394. 

Iowa. — Moore  v.  State  Ins.  Co.  72       Texas. — Suggs    v.    Travelers'    Ins. 

Iowa,  414,  34  N.  W.  183;  Stevens  v.    Co.  71  Tex.  579,  1  L.R.A.  847,  9  S. 

Citizens,  69  Iowa,  658,  29  N.  W.  769.    W.  676;  Merchants'  Mutual  Ins.  Co. 

Kansas. — Mead  v.  Pba?nix  Ins.  Co.    v.  Lacroix,  35  Tex.  249,  14  Am.  Rep. 

68  Kan.  432,  64  L.R.A.  79,  104  Am.   370. 

St.  Rep.  412,  75  Pac.  475;  jMcElrov  Vermont. — Higgins  v.  Windsor 
v.  Continental  Ins.  Co.  48  Kan.  200,  County  Mutual  Fire  Ins.  Co.  54  Vt. 
29  Pac.  478.  270. 

Louisiana. — Carraway  v.  Mer-  Virginia. — Virginia  Fire  &  Marine 
chants'  Mutual  Ins.  Co.  26  La.  Ann.  Ins.  Co.  v.  Wells,  83  Va.  736,  3  S.  E. 
298.  349. 

Maine. — Dolbier     v.     Agricultural        Washington. — Staats     v.     Pioneer 

Ins.  Co.  67  Mo.  180.  Ins.  Assoc,  55  Wash.  51,  104  Pac. 

Maryland.— AUegre    v.     Maryland    185,  38  Ins.  L.  J.  1226;  Cascade  Fire 

Ins.  Co.  6  Har.  &  J.   (Md.)   408,  14    &  Marine  Ins.  Co.  v.  Journal  Publish- 

Am.  Dec.  289.  ing  Co.  1  Wash.  St.  452,  25  Pac.  331. 

Massachusetts. — Paul  v.  Fidelity  &        West      Virginia. — McFarland      v. 

Casualty  Co.  of  N.  Y.  186  Mass.  413,   Peabodv  Ins.  Co.  6  W.  Va.  425. 

104  Am.  St.  Rep.  594,  71  N.  E.  801 ;        See  the  following  cases : 

Fullam  v.  New  York  Ins.  Co.  7  Gray        United    States.    —    Thompson    v. 

(73  Mass.)    61,  66  Am.  Dec.  462.  *     Phoenix  Ins.  Co.  136  U.  S.  287,  298, 

Michigan.— Mclntyre   v.   Michigan    34   L.    ed.   413,    10    Sup.    Ct.    1019; 

State  Ins.  Co.  52  Mich.  188,  17  N.    Phoenix  Ins.  Co.  v.  Erie  &  Western 

W.  781.  Transportation  Co.  117  U.  S.  312,  29 

Mmnesota.— Stewart    v.    National    L.   ed.   878,   6   Sup.   Ct.   750,   1176; 

Council  of  Knights  &  Ladies  of  Se-    Union  Central  Life  Ins.  Co.  v.  Skip- 

curity,  125  Minn.  512,  147  N.  W.  651    per,  115  Fed.  69,  72,  52  C.  C.  A.  663, 

(valid      when      not      unreasonable,    666;     Kittenring     v.     Northwestern 

though   period   fixed   be   at   variance    Masonic    Aid    Assoc.    96    Fed.    177; 

with  statutory  limitations)  ;  Chandler    Rogers   v.    Home   Ins.    Co.   95    Fed. 

v.  St.  Paul  Fire  &  Marine  Ins.  Co.    103,  110,  35  C.  C.  A.  396,  403;  Cali- 

21  Minn.  85,  18  Am.  Rep.  385.  fornia    Savings    Bank    v.    American 

Mississippi. — Ghio  v.  West  Assur-    Surety  Co.  87  Fed.  118,  120;  Harri- 

ance  Co.  65  Miss.  532,  5  So.  102.         son   v.    Hartford   Fire   Ins.    Co.   67 

Missouri.— Glass     v.     Walker,     66    Fed.  298,  299 ;  Vette  v.  Clinton  Fire 

Mo.  32.  Ins.   Co.   30  Fed.   668,  669;   Friezen 

Neto  nampshire. — Tasker  v.  Ken-    v.   Allomania  Fire  Ins.   Co.  30  Fed. 

ton  Ins.  Co.  58  N.  H.  469.  352,  355. 

New    York. — Sweetser    v.    Metro-       Arkansas. — Dwelling    House    Ins. 
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tween  the  parties,  aiid  the  disabilities  which  stop  the  running  of  the 

Co.    V,    Brodie,    52    Ark.    11,    21,    4       Mississippi. — AVard     v.      Pennsyl- 

L.R.A.  458,  462,  11  S.  W.  1016.  vania   Fire    Ins.    Co.    82    Miss.    124, 

California.— Tehhets  v.  Fidelity  &  129,  33  So.  841. 

Casualty  Co.  155  Cal.   137,  99  Pac.  •  New  Hampshire. — Davis  v.  United 

501;   Case  v.   Sun   Ins.   Co.   83   Cal.  States   Health   &   Accident   Ins.    Co. 

473,  475,  8  L.R.A.  48,  49,  23  Pac.  73  N.  H.  425,  62  Atl.  728. 

534.  Neiv  York. — Matthews  v.  American 

Colorado. — Daly  v.  Concordia  Fire  Central  Ins.  Co.  41  N.  Y.  Supp.  304, 

Ins.  Co.  16  Colo.*  App.  349,  350,  65  9    App.    Div.    339,    .341;    Quinn    v. 

Pac.  416.  Royal  Ins.   Co.  81  Hun,  210,  30  N. 

Connecticut. — Maedonald  v.  ^.Etna  Y.    Supp.    714;    Wright    v.    Mutual 

Indemnity  Co.   (North  Providence  y.  Life  Benefit  Assoc.  43  Hun,  65. 

Same)    90    Conn.    226,   96    Atl.    926  North  Carolina.^Muse  v.  London 

(period     prescribed     may     be     also  Assurance    Corp.    108   N.    Car.   240, 

shorter  than  that  tixed  by  statute  of  242,  13  S.  E.  94. 

limitations:  town  treasiirer's  bond);  Ohio. — Webster  v.  Dwelling  House 

Chichester  v.   New   Hampshire   Fire  Ins.    Co.   53    Ohio    St.   558,   564,    30 

Ins.  Co.  74  Conn.  510,  51  Atl.  545;  L.R.A.  720,  53  Am.  St.  Rep.  658,  42 

Bowen   V.    National    Life   Assoc.    63  N.   E.   546;    Prixdential   Ins.    Co.   v. 

Conn.  460,  475,  27  Atl.  1059.  Howie,  19  Ohio  Cir.  Ct.  Rep.  621.  43 

District    of    CohimUa.—'MeElhone  Wkly.  L.  B.  621,  10  0.  C.  D.  290; 

V.    Massachusetts    Benefit    Assoc.    2  Meyer  v.  Metropolitan  Life  Ins.  Co. 

App.  D.  C.  397,  403.  6  Ohio  N.  P.  34,  7  Ohio  Dec.  573. 

Georgia. — Hill   v.   Western    Union  Pennsylvania. — Atlas   Mutual   Ins. 

Telegraph   Co.   85   Ga.   425,  429,   21  Co.  v.   Downing,   12  Pa.   Super.   Ct. 

Am.    St.    R«p.   166,    11    S.    E.    874,  305;   Everett   v.   Niagara   Fire   Ins. 

Examine  Brown  v.  Savannah  Mutual  Co.  48  Phila.  Leg.  Int.  363;  Howard 

Ins.  Co.  24  Ga.  97.  Ins.  Co.  v.  Hocking,  47  Phila.  Leg. 

Illinois.— Phenix  Ins.   Co.  v.  Belt  Int.  109. 

R.   Co.   82   lU.   App.   265,   aff'd  182  South   Caro?n?«.— Sample  v.   Lon- 

111.  33,  54  N.  E.  1046.  don  &  Liverpool  Fire  Ins.  Co.  46  S. 

Indiana. — Insurance  Co.  of  North  Car.  491,  498,  47  L.R.A.  708,  57  Am. 

America  v.  Brim,  111  Ind.  281,  288,  St.  Rep.  701,  24  S.  E.  334. 

12  N.  E.  315.  Tennessee. — Guthrie  v.  Connecticut 

Iowa.    —    Farmers'    Co-operative  Indemnity  Assoc.  101  Tenn.  643,  649, 

Creamery  Co.  v.  Iowa  State  Ins.  Co.  49  S.  W.  829. 

112  Iowa,  608,  610,  84  N.  W.  904;  Utah.—Rong  Sling  v.  Royal  Ins. 

Harrison  v.  Hartford  Fire  Ins.   Co.  Co.  8  Utah,  135,  139,  30  Pac.  307. 

102  low-a,  112,  115,  47  L.R.A.   714.  West  Virginia. — Galloway  v.  Stand- 

71  N.  W.  220.  ard   Fire   Ins.    Co.   45   W.   Va.   237, 

Kentucky.— Smith,    v.    Herd,    110  241,  31  S.  E.  969. 

Ky.  56,  65,  60  S.  W.  841.  Wisconsin.— Fey    v.     Independent 

Louisiana. — Tracy    v.    Queen    City  Order  Odd  Fellows  Mutual  Life  Ins. 

Fire   Ins.    Co.   132' La.   610,   61   So.  Soc.   120   Wis.   358,   367,   98  N.   W. 

687,  42   Ins.    L.   J.   993;    Blanks   v.  206;   Griem  v.   Fidelity   &   Casualty 

Hibernia  Ins.  Co.  36  La.  Ann.  602.  Co.  99  Wis.  530,  75  N.  W.  67,  8  Am. 

Michigan. — Bany  &  Finan  Lumber  &  Eng.   Corp.   Cas.    (N.  S.)    682. 

Co.  v.   Citizen's  Ins.   Co.   136   Mich.  Wyoming. — McFarland  v.  Railway 

42,  10  Det.  Leg.  N.  540.  98  N.  W.  Officials      Accident      &      Employees 

761;     Shaekett    v.    People's    Mutual  Assoc.  5  Wyo.  126,  63  Am.  St.  Rep. 

Benefit  Soc.  107  Mich.  65,  2  Det.  Leg.  29,  27  L.R.A.  48,  38  Pac.  347  (parties 

N.  589,  64  N.  W.  875.  may   lawfully   reduce   or   limit   time 
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statute  of  limitations  have  no  effect  upon  it.^*  So  a  stipulation  in 
an  accident  policy,  that  action  thereon  must  be  commenced  within 
one  year  from  the  time  the  right  of  action  accrues,  is  reasonable 
and  valid ;  ^  and  a  provision  requiring  suit  on  a  mutual  benefit 
certificate  to  be  brought  within  a  year  from  the  time  of  death  is 
valid.^  In  Indiana  a  provision  in  a  policy  limiting  the  time  in 
which  suit  may  bo  l)rought  thereon  to  a  period  less  than  that  fixed 
by  the  statute  of  limitations  is  binding  unless  it  contravenes  a 
statute,'*  To  relieve  a  party  from  his  own  express  contract  of  in- 
surance limiting  the  time  in  which  suit  must  be  brought,  bad  faith 
or  unreasonable  delay  must  be  shown  on  the  part  of  insurers.  In 
the  absence  of  such  evidence  a  suit  commenced  after  the  stated  time 
agreed  upon  will  be  barred.^  In  Nebraska,  however,  it  has  been 
held  that  if  the  period  provided  for  by  the  policy  is  less  than  that 
prescribed  by  the  statute  of  limitations,  the  contract  provision  is 
invalid  in  the  absence  of  a  consideration  to  support  it,  unless  it  is 
embodied  in  the  application  for  the  insurance.®  But  it  is  also  held 
that  the  strict  rules  which  govern  statutes  of  limitation  are  not  ap- 
plicable to  limitation  clauses  in  policies  prescribing  the  time  of 
bringing  actions.®^  The  stipulation  is  equally  binding  whether  the 
insured  is  a  stock  or  mutual  company.'''     And  if  the  company  is  a 


within  wliich  action  may  be  brought 
on   policy). 

Fidelity  guaranty :  as  to  limitation 
clauses  affecting  actions  or  suits: 
statute  of  limitations,  see  §  2766, 
subdiv.    (z)    herein. 

Arbitration  clause:  limitation  of 
time  for  bringing  suit,  see  §  3254 
herein. 

Time  limit  for  suing :  pleading,  see 
§  3G77  herein. 

The  provision  in  the  standard  form 
of  fire  policy  for  New  York  is  as 
follows:  "No  suit  or  action  on  this 
policy  for  the  recovery  of  any  claim 
shall  be  maintainable  in  any  court 
of  law  or  equity  until  after  full  com- 
pliance by  the  insured  with  all  the 
foregoing  requirements,  nor  unless 
commenced  within  twelve  months 
next  after  the  fire.'' 

On  confiict  of  laws  as  to  contractu- 
al limitation  of  time,  see  notes  in  63 
L.R.A.  868;  23  L.R.A.(N.S.)  982;  52 
L.K.A.fX.S.)  285. 

^*  Holly  v.  London  Assur.  Co.  170 
N.  Car.  4,  86  S.  K.  604— Brown,  J.; 
Revisal  sec.  362(3),  4809. 


^  Suggs  v.  Travelers'  Ins.  Co.  71 
Tex.  579,  1  L.R.A.  847,  9  S.  W.  676; 
Bates  V.  German  Commercial  Acci- 
dent Co.  87  Vt.  128,  88  Atl.  532,  42 
Ins.  L.  J.  1797. 

^  Cajnvood  v.  Supreme  Lodge 
Knights  &  Ladies  of  Honor,  171  Ind. 
410,  23  L.R.A. (N.S.)  304,  86  N.  E. 
482. 

*  Cayn'ood  v.  Supreme  Lodge 
Knights  &  Ladies  of  Honor,  171  Ind. 
410,  23  L.R.A. (N.S.)  304u,  131  Am. 
St.  Rep.  253,  86  N.  E.  482,  17  Ann. 
Cas.   503. 

^  FuUam  v.  New  York  Union  Ins, 
Co.  7  Gray  (73  Mass.)  61,  66  Am. 
Dec.  462. 

®  Barnes  v.  McMurtry,  29  Neb. 
178,  45  N.  W.  285;  French,  Strong 
&  Fine  v.  Lafavette  Ins.  Co.  5  ]\Ic- 
Lean  (U.  S.  C.^  C.)  461,  Fed.  Cas. 
No.  5,102. 

^*  Jackson  v.  Fidelity  &  Casualty 
Co.  75  Fed.  359,  41  U.  S.  App.  552, 
21  C.  C.  A.  394. 

"^  Fullara  v.  New  York  Union  Ins. 
Co.  7  Gray  (73  Mass.)  61,  66  Am. 
Dec.  462. 
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mutual  one,  and  the  by-laws  contain  such  a  provision  and  are  by 
the  terms  of  the  policy  made  a  part  of  the  contract,  the  insured  is 
bound  thereby.*  A  by-law,  however^  limiting  the  time  of  bringing 
the  suit  must  be  shown  to  have  been  adopted  before  the  contract 
sued  on  was  made.^ 

But  the  restriction  of  the  right  to  sue  to  a  period  within  two  years 
from  the  date  of  the  loss  contained  in  the  body  of  a  marine  policy 
is  superseded  and  does  not  apply,  where  upon  the  usual  printed 
form  is  posted  a  rider  stipulating  that  the  "terms  and  conditions 
of  this  form  are  to  be  regarded  as  substituted  for  those  of  the  policy 
to  which  it  is  attached;  the  latter  being  hereby  waived;"  for  in 
such  case  the  rider  displaces  all  the  terms  of  the  policy  and  not 
merely  those  which  are  inconsistent,  that  is,  it  supersedes  the  origi- 
nal form  in  all  except  the  opening  clause.^^ 

In  addition  to  the  stipulation  providing  that  suit  must  be  brought 
within  a  certain  period  of  time,  there  is  generally  a  provision  that 
no  action  shall  be  maintained  upon  the  policy  until  a  certain  time 
either  after  the  date  of  the  loss  or  after  furnishing  proofs  of  the 
same.  The  object  of  such  a  provision  is  to  enable  the  company  to 
ascertain  the  facts  of  the  loss,  and  determine  the  true  amount  of 
their  liability,  if  they  in  fact  find  that  any  liability  at  all  exists. 
The  stipulation  is  a  valid  one,  but  probably  would  not  be  upheld 
if  the  time  designated  were  unreasonably  long;  that  is,  much  longer 
than  would  be  reasonably  necessary  to  enable  the  insurer  to  ascer- 
tain the  facts  necessary  to  determine  the  nature  and  extent  of  the 
loss  and  the  question  of  their  liability .^^    Where  the  policy  provided 

*  Amesbury    v.    Bowditcli    Mutual  laws  or  other  rule  of  benefit  assoeia- 

Fire  In.s.  Co.  6  Gray  (72  Mas&.)  596.  tion    as    to    manner    of    establishing 

In  this  case,  a  stipulation  contained  claim,  see  note  in   24  L.R.A.(N.S.) 

in  a  by-law  of  a  mutual   lire  insur-  1027. 

ance  company  and  to  which  their  ^^  New  York  &  Porto  Rico  Steam- 
policies  were  in  terms  made  subject,  ship  Co.  v.  ^tna  Ins.  Co.  204  Fed. 
that,  in  case  of  loss,  if  the  insured  255,  122  C.  C.  A.  523,  aff'g  192  Fed. 
should  not  acquiesce  in  the  deter-  212,  citing  Kuh  v.  British  American 
mination  by  the  directors  of  the  Ins.  Co.  112  N.  Y.  Supp.  410,  59 
amount  thereof,  any  action  for  the  Misc.  589,  s.  c.  114  N.  Y.  Supp.  268, 
amount  claimed  must  be  brought  130  App.  Div.  38,  s.  e.  195  N.  Y. 
within  four  months  after  such  de-  571,  88  N.  E.  1122. 
termination  at  a  proper  court  in  the  When  printed  stipulation  in  re- 
eounty  in  which  the  office  of  the  com-  insurance  contract  prescribing  time 
pany  is  established,  was  held  valid  limit  within  which  suit  must  be  com- 
so  far  as  concerned  the  limitation  of  menced  is  not  part  of  policy,  see 
time,  though  void  so  far  as  it  atfected  Royal  Ins.  Co.  v.  Vanderbilt  Ins.  Co. 
the  jurisdiction  of  courts.  102  Tenn.  264,  52  S.  W.  168. 

^  Cox  V.  Fire  Assur.  As-^o.  48  N.  ^^  Time  limited  in  policy  shoidd  not 

J.  Law,  53.  3  Atl.  122.  be  unreasonable  in  itself,  and  a  limi- 

On    validity    of    retrospective    bv-  tation   of  six  months   from  time  of 

5350 


LIMITATION  CLAUSES  §  3182 

that  no  action  should  be  brought  thereon  until  after  the  expiration 
of  sixty  days  from  the  time  of  furnishing  proof  of  loss,  and  an 
action  was  brought  before  the  sixty  days  had  expired,  but  after 
the  period  provided  for  in  the  policy  had  elapsed  an  amended 
petition  was  brought,  it  was  held  that  the  insurer  would  not  be 
sustained  in  an  objection  that  the  action  was  prematurely  brought, 
since  such  error  only  affected  the  question  of  costs.^° 

A  contractor  s  indemnity  bond  is  also  within  the  rule  that  such 
a  time  limitation  for  bringing  suit  is  valid  and  if  not  unreasonable 
as  to  the  period  fixed  is  binding  upon  the  parties.^"* 

In  employers'  liability  policies  a  limitation  as  to  the  time  of 
bringing  suit  which  has  been  agreed  upon  in  the  contract  is  valid 
and  obligatory  so  that  an  action  must  be  brought  within  the  pre- 
scribed time  or  recovery  will  be  barred  in  the  absence  of  a  waiver 
or  an  estoppel. ^°^ 

But  it  is  held  that  such  clauses  in  policies  of  this  cla.ss  which  fix 
the  time  for  bringing  actions  should  be  given  a  broad  construction 
since  they  are  in  derogation  of  a  common  law  right.^°<= 

In  a  burgl-ary  insurance  policy  the  purpose  of  a  provision  that  no 
suit  shall  be  commenced  until  a  certain  specified  time  after  furnish- 
ing to  insurer  particulars  of  the  loss  is  only  to  permit  said  insurer 
to  investigate  the  loss,  and  when  it  reaches  and  announces  its  con- 
elusion  the  condition  satisfied,  after  which  suit  may  be  brought 
within  the  period  so  specified. ^°* 

§  3182.  Provision  making  loss  payable  after  a  certain  number  of 
j[ays. — If  the  policy  contains  a  provision  that  the  loss  shall  be 
payable  within  a  certain  number  of  days  after  furnishing  proof 
of  the  same,  the  stipulation  will  be  a  bar  to  any  action  upon  the 
policy  brought  during  the  period  at  the  expiration  of  which  the 

death   is   not   unreasonable   under   a  212.     Compare  Travelers'  Ins.  Co.  v. 

clause  requiring  proofs  of  death  to  Henderson  Cotton  Mills,  120  Ky.  218, 

he  filed  in  two  months;  also  that  legal  117  Am.  St.  Rep.  585,  85  S.  W.  1090. 

proceedings    be   not   brought    before  ^'^^  Attleboro  Manufacturing  Co.  v. 

expiration  of  three  months  from  date  Frankfort  Marine  Ins.  Co.  240  Fed. 

of  filing  proofs  nor  brought  at   all  573,  153  C.  C.  A.  377.     See  §  3224 

unless  begun  within  six  months  from  herein. 

time  of  death.     Tebbets  v.  Fidelity  &  As  to  validity  and  construction  of 

Casualty  Co.  of  N.  Y.  155  Cal.  137,  limitations  of  liability  in  employers' 

99  Pac."  501.  liability  policies,  see  '§  2800,  subdiv. 

^^  Queen  Ins.  Co.  v.  Mav,  —  Tex.  (b)  herein. 

Civ.  App.  — ,  35  S.  W.  829.  iw  Horwitz  v.  United  States  Fidel- 

10^  Sheard  v.  United  States  Fidel-  ity  &  Guaranty  Co.  95  Wash.  455,  164 

ity  &  Guaranty  Co.  58  Wash.  29,  107  Pac.  77,  citing  Cascade  Fire  &  Marine 

Pac.  1024,  109  Pac.  276.  Ins.  Co.  v.  Journal  Publishing  Co.  1 

io»>  Goddard    v.    Casualtv    Co.    of  Wash.  452,  25  Pac.  331. 
America,  167  Fed.  760,  93  C.  C.  A. 
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loss  is  payable.^^  And  where  assured  has  sixty  days  from  tlie  date 
of  the  fire  to  make  out  and  deliver  proofs  of  loss  and  the  loss  is  not 
to  become  due  until  sixty  days  after  delivery  of  such  proofs  includ- 
ing an  award  of  appraisers,  if  an  appraisal  is  required,  and  insurer 
has  the  right  at  any  time  within  sixty  days  after  said  proofs  are  de- 
livered, to  demand  an  appraisal,  and  if  it  docs  so  and  the  policy  also 
provides  for  full  compliance  ''with  all  the  foregoing  requirements" 
before  any  action  can  be  brought  for  recovery  of  any  claim,  insured 
cannot  recover  upon  an  action  prematurely  brought."*  Again,  an 
action  is  prematurely  brought  against  insurer,  where  the  policy  pro- 
vides that  the  company  shall  have  thirty  days  after  receipt  of 
proofs  of  loss  in  which  to  give  notice  of  its  intention  to  rebuild,  and 
that  the  loss  shall  not  be  payable  until  sixty  days  after  the  receipt 
of  proofs  of  loss,  and  where  the  insured,  having  given  immediate 
notice  to  the  company,  of  the  total  destruction  of  the  propertj^ 
insured,  brought  an  action  about  four  months  afterward,  but  only 
twenty  days  after  furnishing  proofs  of  loss.'^^  So  the  six  months' 
limitation  for  suit  on  a  policy  begins  to  run  at  the  close  of  the  time 
allowed  the  company  for  payment,  and  not  from  the  actual  loss, 
where  the  policy  provides  that  proofs  of  loss  must  be  made 
within  thirty  days  after  the  loss  and  suit  brought  within  six 
months   from   the    same   date,    and    also    provides   that   the   loss 

^^  Riddlebarger  v.  Hartford  F.  Ins.  wliere  loss  ])avable  after  certain  num- 

Co.   7  Wall.    (74  U.   S.)    386,  19  L.  ber  of  days  after  proofs  of  loss,  ad- 

ed.    257;    Camberling    v.    McCall,    2  ditional  proofs,  etc.,  see  the  follow- 

Dall.    (C.   C.)    280,  1  L.  ed.  381,  1  ing  eases:' 

Am.  Dec.  341.     In  this  ease,  a  policy  ArkavMis. — St.  Paul  Fire  &  Marine 

of  fire  insurance  required  proofs  of  Ins.   Co.   v.  Womack,  122  Ark.  396, 

loss    to    be    furnished   within    thirty  183  S.  W.  203. 

days,    and    provided    that    the    loss  California. — Gillon  v.  Northern  As- 

sbould   be  payable  sixty  days   after  sur.  Co.  of  L.  &  A.  127  Cal.  480,  59 

notice  and  the  receipts  of  the  proofs  Pac.  901;  Borger  v.  Connecticut  Fire 

of    loss,    and    that    any    differences  Ins.  Co.  29  Cal.  App.  476,  156  Pac. 

should  be  submitted  to  arbitrators.  70 ;    Lagudis    v.    London    Assumnce 

"*  North  British  &  Mercantile  Ins.  Corp.  29  Cal.  App.  482,  156  Pac.  68. 

Co.  V.  Bobinett  &  Green,  112  Va.  754,  Georgia.    —    Styles    v.    American 

764,  72  S.  E.  668,  41  Ins.  L.  J.  117,  Home  Ins.  Co.  —  Ga.  — ,  90  S.  E. 

124.     See  Wever  v.  Pioneer  Fire  Ins.  718. 

Co.    49    Okla.    546,    153    Pac.    1146;  Iowa. — Salmon  v.  Farm  Property 

Dixon  v.    State  Mutual  Ins.   Co.   34  Mutual   Ins.    Assoc.   168   Iowa,   521, 

Okla.  624,  126  Pac.  794,  41  Ins.  L.  J.  150  N.   W.   680 ;   Code  sec.   1744  as 

1863;    Boston    Marine    Ins.    Co.    v.  am'd  bv  Acts  27th  Genl.  Assem.   c. 

Scales,  101  Tenn.  628,  49  S.  W.  743.  44;  Acts  29th  Genl.  Asscm.  c.  73. 

See  §  3254  herein.  New  Hampshire. — Davis  v.  United 

^^  Commercial     Union     Assurance  States  Health  «fe  Accident  Ins.  Co.  73 

Co.  V.  Hocking,  115  Pa.   St.  407,  2  N.  H.  425,  62  Atl.  728. 

Am.  St.  Rep.  562,  8  Atl.  589.  OklaJioma.—Di^on  v.  State  Mutual 

When  action  prematurely  brought  Ins.  Co.  34  Okla.  624,  126  Pac.  794, 
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shall  be  paid  in  sixty  days  after  proof  of  loss."  And  a  pro- 
vision in  a  policy  that  loss  thereunder  shall  be  paid  sixty 
days  after  due  notice  and  proof  of  loss  have  been  received  at  the 
office  of  the  company,  in  accordance  with  the  terms  of  the  policy, 
does  not  stipulate  for  payment  at  the  "home  office"  of  a  foreign 
insurer,  but  only  postpones  payment  until  sixty  days  after  notice 
and  proof  of  loss  is  received  at  that  office.^*  So  a  fire  policy  provid- 
ing for  payment  within  sixty  days  after  notice  and  proof  of  loss,  is 
controlled  as  to  the  time  of  commencing  an  action  for  the  loss  by 
a  statute  providing  that  no  action  shall  be  begun  on  any  policy 
within  ninety  da}s  after  notice  of  loss;  and,  unless  proof  of  loss 
is  waived,  an  action  begun  before  the  expiration  of  the  ninety  days 
is  prematurely  brought.^^  Under  a  policy  providing  that  no  action 
shall  be  maintained  thereon  unless  brought  within  six  months  after 
the  loss,  which  shall  not  become  payable  until  sixty  days  after 
proofs  thereof  are  received  by  the  company,  the  limitation  com- 
mences to  run  only  from  the  time  the  loss  is  due  and  payable,  and 
suit  may  be  brought  within  six  months  from  the  expiration  of  the 
sixty  days.i^  But  an  action  brought  three  days  after  an  award,  but 
more  than  sixty  days  after  proofs  of  loss  are  served,  is  not  pre- 
maturely brought.^'  So  under  a  policy  making  a  loss  payable  in 
sixty  days  after  proofs  of  loss  are  furnished,  and  fully  specifying 
what  such  proofs  shall  be,  but  requiring  the  insured  to  furnisli 
duplicate  bills  of  goods  purchased  in  case  the  company  shall  require 
them,  such  duplicate  bills  are  not  part  of  the  regular  proofs  of  loss. 
The  loss  is  payable  in  sixty  days  after  the  regular  proofs  are  received 
by  the  company  and  an  action  therefor  is  not  prematurely  brought 
though  the  duplicate  bills  are  not  furnished  sixty  days  before  the 

41  Ins.  L.  J.  1863;  Nance  v.  Okla-  W.  Va.  407,  7  L.R.A.  572,  10  S    E 

homa  Fire  Ins.  Co.  31  Okla.  208,  120  777. 

Pae.  948,  41  Ins.  L.  J.  753.  On  when  limitation  begins  to  run, 

Canada. — Dupuis  v.  North  British  see  notes  in  47  L.R.A.  697;  48  L  R  A 

&  M.  Ins.  Co.  Rap.  Jud.   Queb.  13  (N.S.)  907. 
C.  S.  443.  1*  Curnow  v.   Phcenix  Ins.  Co.   37 

See  §  3210  herein.  S.   Car.   406,  34  Am.   St.  Rep.   766, 

Suit  not  premature  if  instituted  be-  16  S.  E.  132. 
fore  expiration   of  sixty   days  after        ^^  Worley    v.    State    Ins.    Co.    91 

proofs  of  loss  and  petition  is  amend-  Iowa,  150,  51  Am.  St.  Rep.  334    59 

ed  after  expiration  of  si-ty  days  and  N.  W.  16. 

answer  denies  liability,  etc.  Oklahoma       ^^  Firemen's     Fund     Ins.     Co.     v 

Fire  Ins.  Co.  V.  Mundeh  42  Okla.  270,  Bockstatf,  38  Neb.  150,  41  Am.   St. 

141  Pac.  415.     As  to  amended  peti-  Rep.  727,  56  N.  W.  697.    See  §§  3186 

tion,  see  Queens  Ins.  Co.  v.  May,  —  3188,  3190  herein. 
Tex.    Civ.   App.  — ,   35   S.   W.   722,        i?  Clover  v.  Greenwich  Ins.  Co.  101 

under  §  3181  herein.  N.  Y.  277,  4  N.  E.  724.     See  §  3254 

"  Murdock  v.  Franklin  Ins.  Co.  33  herein. 
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eommeneenient  of  the  action.^^  And  when  a  policy  requires  notice 
and  proof  of  loss  to  be  furnished  within  tliirty  days,  and  action  to 
be  connnenced  within  six  months  after  llic  loss,  and  provides  that 
the  insurer  will  pay  the  loss  within  ninety  days  after  notice  and 
proofs  of  loss  have  been  received  at  the  (•onii)any's  home  oftice,  the 
statute  of  limitations  begins  to  run  against  the  cause  of  action 
only  from  the  expiration  of  the  ninety  days,  and  the  suit  may  be 
i-onunenced  at  any  time  within  six  months  therefrom. ^^  But  it 
is  held  that  if  an  action  is  brou.o,ht  before  the  expiration  of  the  days 
specified,  it  will  not  abate,  but  the  plaintiff  will  be  liable  for  the 
costs.2o 

If  a  policy  indenmifying  assured  a2;ainst  liability  to  others  for 
bodily  injuries.  stii)ulates  that  payment  on  account  of  a  loss  must 
be  made  by  insured  in  money,  within  a  certain  number  of  days,  be- 
fore action  is  brought,  the  time  limitation  will  be  determined,  not 
from  the  date  of  giving  a  check  in  payment,  but  from  the  date  when 
said  check  is  paid.^°* 

§  3183.  Waiver  of  limitation  may  be  by  agent  of  insurer. — As 
in  the  case  of  other  provisions  and  conditions  in  the  policy,  so  also 
the  provision  limiting  the  time  within  which  suit  may  be  brought 
may  be  waived  by  an  agent  of  the  insurer,  and  the  company  estopped 
to  set  up  noncompliance  with  the  provision  in  defense ;  ^  and  such 
waiver  may  be  by  an  authorized  agent  of  the  company ,2  or  by  a 
retention  of  the  policy  by  the  insurer's  agent  without  informing 

i^vEtna    Ins.    Co.   v.    McLead,   57  of   the   provision   by   agents  is   eon- 
Kan.   95,  57  Am.   St.   Rep.   320,  45  sidered. 
Pac.  73.  On   estoppel  to   plead   defense,  of 

^^  German    Ins.    Co.    v.    Fairbank,  limitation  to  action  on  insurance  pol- 

32  Neb.  750,  29  Am.  St.  Rep.  459,  49  icy,  see  note  in  03  L.R.A.  204. 

X.  W.  711.  ^  Insurance  Co.  v.  Brodie,  52  Ark. 

20  Star  Union  Lumber  Co.  v.  Fin-  11,  4  L.R.A.   458 ;    Continental   Ins. 

ney,  35  Neb.  214,  52  N.  W.  1113.    In  Co.  v.  Wickham   (Wickham  v.   Con- 

this    ease   the    policy    provided    that  tinental  Ins.  Co.)  110  Ga.  129,  35  S. 

action  should  be  brought  within  sixty  W.  287  (refusal  of  authorized  adjust- 

(]ay.s  after  receipt  of  proof  of  loss,  er  to  pay  anything,  waives). 

^°^  Harbor  &  Suljurl)an  Building  &  Compare   Carlson  v.   Metropolitan 

Savings'   Assoc,   v.   Employees'   Lia-  Life  Ins.  Co.  72  Mass.  142,  51  N.  W. 

bility  Assur.  Corp.  of  L.  E.  140  N.  525    (insurer    not    estopped) ;    Dah- 

Y»  Supp.  717,  aft'd  143  N.  Y.  Supp.  rooge  v.   Rochester-German  Ins.  Co. 

1120,  159   App.   Div.  900,  aft'd  213  177    Mich.    442,    143    N.    W.     608 

N.  Y.  677,  107  N.  E.  1078.     See  §  ("waiver"    and    "estoppel"    detined: 

2800  subdvs.   (g)    (q)  herein.  declared  that  "used  interchangeably" 

In  reinsurance  time  accrues,  if  at  and  sometimes  expressed  as  "waiver 

all,  when  original  insurer   has   paid  by  estoppel :"  assurances  by  adjuster, 

loss.      Royal   Ins.    Co.   v.   Vanderbilt  with  whom  there  were  negotiations, 

Ins.  Co.  102  Tenn.  264,  52  S.  W.  168,  that  losses  would  be  paid,  request  or 

see  note  8,  §  3184  herein.  advice  not  to  sue  and  the  like,  where- 

^  See   §   602  herein,  where  waiver  bv  assured  delayed  suing  until  near 
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the  insured  of  its  termg.'  So  delay  in  bringing  action  for  life 
insurance  until  after  the  expiration  Q,i  the  year  within  which  the 
policy  requires  it  to  be  brought,  does  not  defeat  the  action,  when 
the  dela}'  was  caused  by  representations  of  the  general  agent  of  the 
compan}'  that  it  would  be  better  to  delay  until  the  return  to  the 
state  of  an  agent  to  whom  the  premiums  were  alleged  to  haA^e  been 
paid,  and  tliat,  if  it  was  found  that  they  were  so  paid,  the  policy 
would  l)e  i)ai(l  without  suit.'* 

§  3184.  When  limitation  as  to  time  of  bringing  suit  may  be 
void. — Though  a  stipulation  limiting  the  time  within  which  a  suit 
on  a  policy  may  be  brought  is  not  affected  by  the  statute  of  limita- 
tions, yet  there  may  be  some  special  laws  relative  to  actions  on 
policies  of  insurance  which  render  certain  stipulations  in  the  policy 
as  to  time  invalid ;  as  where  a  statute  relating  to  foreign  insurance 
companies  provided  that  any  stipulation  in  a  policy  limiting  the 
time  within  which  a  suit  must  be  brought  to  any  period  less  than 
three  years  should  be  invalid  it  was  held  that  such  statute  prevented 
the  insertion  of  any  provision  in  a  policy  which  limited  the  time 
to  a  less  period  than  that  designated  in  the  statute.®  In  Kentucky 
a  provision  of  a  life  insurance  policy  that  suit  shall  be  brought  on 
it  within  a  period  less  than  that  fixed  by  the  statute  of  limitations 
is  void  as  against  public  policy.^  In  Indiana  a  provision  of  a  foreign 
insurance  company  limiting  the  time  within  which  suit  can  be 
brought  thereon  to  less  than  three  years  is  void,  but  to  entitle  a 
beneficiary  to  the  benefit  of  this  rule  he  must  allege  and  prove  facts 
which  will  bring  the  policy  sued  on  within  its  provisions.'  In 
another  case  a  statute  provided  that  any  stipulation  or  condition 

expiration  of  time  and  actions  failed  2)  99,  43  Atl.  541;  Staats  v.  Pioneer 

or  were  abated  and  service  was  not  Ins.   Assoc.   55  Wash.   51,   104  Pac. 

secured  until  after  time  had  expired,  185,  38  Ins.  L.  J.  1226. 

held  that  there  was  no  waiver  or  es-  ^  American     Central    Ins.     Co.    v. 

toppel);  Ban-v  &  Finan  Lumber  Co.  Simpson,  43  111.  App.  98. 

V   Citizens  Ins.  Co.  136  Midi.  42,  10  *  Hall  v.  Union  Central  Life  Ins. 

Det.  Leg.  N.  540,  98  N.  W.  761  (in-  Co.   23   Wash.   610,   51   L.R.A.   288, 

surer  not  estopped).  83  Am.  St.  Eep.  844,  63  Pac.  505. 

Requirement     that    waiver    be    in  ®  Small    v.    Westchester   Fire   Ins. 

writing,  etc.,  held  not  to  refer  to  as-  Co.  51  Fed.  789.     See  also  Insurance 

surcr's  general  counsel  who  by  prom-  Co.  of  North  America  v.  Brim,  111 

ise  of  settlement  induced  assured  to  Ind.  281,  12  N.   E.  315;   Dolbier  v. 

defer   suit.      Northwestern    National  Agricultural  Ins.  Co.  67  Me.  180. 

Life  Ins.  Co.  v.  Ward,  —  Okla.  — ,  ^  Union    Central   Life   Ins.   Co.   v. 

]55  Pac.  524.     See  Firemen's  Fund  S pinks,  119  Ky.  261,  69  L.R.A.  264, 

Ins.  Co.  V.  Western  Refrigerating  Co.  83  S.  W.  615. 

162  111.  302,  44  N.  E.  746 ;  German  '  Caywood     v.      Supreme     Lodge 

Ins   Co   v.  Amsbaugh,  8  Kans.  A]ip.  Knights  &  Ladies  of  Honor,  171  Ind. 

197,  55  Pac.  481;  Metcalf  v.  Phenix  410,  23  L.R.A. (N.S.)  304n,  131  Am. 

Ins.  Co.  21  R.  I.  307.  21  R.  I.  (Part  St.  Rep.  253,  86  N.  E.  482. 
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in  a  contract  "'by  wliicli  any  party  tliereto  is  restricted  from  enforc- 
ing his  right  under  the  contract  by  the  usual  legal  proceedings  in 
the  ordinary  tribunals,  or  which  limits  the  time  within  which  he 
may  thus  enforce  his  rights,"  should  be  void,  and  it  was  held 
that  under  this  statute  any  stipulation  in  a  policy  of  insurance 
limiting  the  time  within  which  suit  must  be  brought  was  invalid.* 

A  condition  in  an  employee's  indemnity  insurance  policy  that 
no  action  shall  be  maintained  thereon  unless  brought  within  thirty 
days  after  payment  of  loss  by  the  insured  is  held  opposed  to  public 
policy  and  void.^ 

§  3185.  Provision  making  time  dependent  on  act  of  insurer. — 
If  the  policy  provides  that  tlie  right  of  the  insured  to  maintain  an 
action  to  recover  thereon  shall  be  dependent  upon  some  act  of  the 
insurer,  such  a  provision  is  held  void,  as  being  contrary  to  public 
policy.^"  So  although  the  act  of  incorporation  required  the  settle- 
ment and  payment  of  all  claims  within  three  months  after  notice, 


*  Johnson  v.  Dakota  Fire  &  Marine 
Ins.  C0..I  N.  Dak.  167,  45  N.  W.  799. 

On  applicability  to  existing  eon- 
tracts  of  statute  avoiding  contractual 
stipulations  limiting  time  for  action, 
seenotein38L.R.A.(N.S.)  1016. 

For  other  cases  holding  stipulation 
void,  see  the  following: 

Idaho. — Douville  v.  Pacific  Coast 
Casualty  Co.  25  Ida.  396,  138  Pac. 
506  (under  Rev.  Codes,  see.  3321). 

Mississippi.  —  General  Accident 
Fire  «&  Life  Assur.  Co.  v.  Walker, 
—  Miss.  — ,  55  So.  51,  40  Ins.  L.  J. 
1504  (policy  stipulation  invalid  which 
limits  insurer's  liability  unless  notice 
of  accident  be  given  within  ten  days 
etc.,  as  it  is  contrary  to  Code  see. 
2575  limiting  time  for  si;ing  to  less 
than  one  year  after  loss). 

Nebraska. — Miller  v.  State  Ins.  Co. 
of  Des  Moines,  54  Neb.  121,  74  N. 
W.  416  (held  against  public  policy 
and  general  statute  of  limitations). 

New  York.  —  Magner  v.  Mutvial 
Life  Assoc.  44  N.  Y.  Supp.  862,  17 
App.  Div.  13. 

Oklahoma. — Seay  v.  Commercial 
Union  Assurance  Co.  Ltd.  of  L.  E. 
42  Okla.  83,  140  Pac.  1164  (under 
Comp.  L.  1909,  sec.  1128)  ;  Keys  & 
Kevs  V.  Williamsburgh  Citv  Fire  Ins. 
Co."^  37  Okla.  482,  132  Pac.  818,  42 


Ins.  L.  J.  1329    (same  statute,  also 
Const,  art.  23,  sec.  9). 

Texas. — Fire  Association  of  Pa.  v. 
Richards,  —  Tex.  Civ.  App.  — ,  179 
S.  W.  926  (under  Sayles'  Ann.  Civ. 
Stat.  1914,  art.  5713 ) ;  German  Ins. 
Co.  V.  Luckett,  12  Tex.  Civ.  App. 
139,  34  S.  W.  173  (under  Tex.  Act. 
March  4,  1891). 

See  §  3224  herein. 

As  to  reinsurance.  Although  a 
clause  limiting  the  period  within 
which  suit  may  be  instituted  is  rea- 
sonable in  a  policy  against  direct  loss 
or  injury  it  is  held  inapplicable  to  a 
reinsurance  contract  ingrafted  on  an 
ordinary  printed  form  of  policy, 
especially  so  where  such  instniment 
is  "awkwardly  patched"  and  "careless- 
ly put  together."  Home  Ins.  Co.  of 
N.  Y.  V.  Victoria-Montreal  Fire  Ins. 
Co.  (1907)  A.  C.  59,  76  L.  J.  P.  C. 
N.  S.  1,  95  L.  T.  N.  S.  627,  23  T.  L. 
R.  29,  1  B.  R.  C.  178  and  note.  See 
Royal  Ins.  Co.  v.  Vanderbilt,  102 
Tenn.  264,  52  S.  W.  168.  See  §  126 
herein. 

^  Travelers'  Ins.  Co.  v.  Henderson, 
Cotton  Mills,  120  Ky.  218,  117  Am. 
St.  Rep.  585,  85  S.  W.  1090.  See  § 
3181  herein. 

^^  Bowes  v.  National  Ins.  Co.  20 
New  Brunswick  Rep.  438. 
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and  due  notice  was  given,  but  no  attempt  at  settlement  was  made 
before  the  expiration  of  three  months,  it  was  held  that  the  company 
could  not  set  up  in  defense  to  an  action  commenced  after  the  three 
months  had  expired  that  the  action  was  premature,  since  no  settle- 
ment had  been  made."  It  would  seem  that  the  rule  in  such  cases 
would  be  as  follows :  If  the  provision  limits  the  act  to  a  reasonable 
period  of  time,  then  it  is  valid,  and  the  refusal  or  neoiect  of  the 
company  to  perform  said  act  within  the  time  specified  would  give 
the  insured  the  right  to  maintain  an  action  to  recover,  but  if  the 
time  of  the  performance  of  such  act  by  the  insurer  is  not  limited, 
then  a  reasonable  time  shovild  be  allowed  in  which  to  perform  said 
act.  If,  however,  the  insurer  refuses  to  do  the  act  required  at  any 
time,  then  an  action  may  be  commenced  immediately  upon  such 
refusal,  but  if  there  is  no  express  refusal,  then  a  reasonable  time 
must  be  allowed,  and  upon  the  expiration  of  such  reasonable  time 
suit  may  be  commenced.  In  no  case,  however,  could  the  insurer 
arbitrarily  insist  that  compliance  with  such  a  provision  is  unquali- 
fiedly a  condition  precedent  to  an  action,  since  this  would  enable 
the  insurer  by  refusal  or  neglect  to  defeat  a  suit  upon  the  policy, 
which  would  be  contrary  to  public  policy. 

§  3186.  When  time  of  limitation  commences  to  run:  life:  mutual 
benefit. — If  the  policy  requires  notice  and  proofs  of  death,  but 
specifies  no  time  within  which  they  must  be  furnished,  and  also 
contains  no  provision  concerning  when  the  loss  is  payable,  the  cause 
of  action  accrues  after  a  reasonable  time  has  elapsed  for  furnishing 
proofs  of  loss,  and  the  limitation  as  to  time  of  bringing  suit,  if  the 
policy  contains  any,  will  commence  to  run  from  the  time  when 
proofs  are  made,  but  if  not  made,  from  the  expiration  of  a  reason- 
able time  for  furnishing  the  same.*^  It  is  also  decided  that  the 
cause  of  action  does  not  accrue  when  the  death  occurs,  nor  when 
proofs  are  made,  when  the  contract  gives  insurer  a  certain  time  to 
ascertain  what  its  liability  is  or  the  extent  thereof.^^*     Again,  it  is 

^^  Nevins  v,  Rockingham  Fire  Ins.  insured  has  no  control,  the  limitation 

Co.  25  N.  H.  22.     See  also  Strong  v.  period   commences   to  run   from   the 

Harvey,  J  Bing.  304,  11  Moore  72,  time  the  suspension  of  the  right  to 

4  L.  J.  (O.  S.)  C.  P.  57;  Commercial  sue  has  terminated.     Stewart  v.  Na- 

Ins.  Cfi.  V.  Robinson,  64  111.  265,  16  tional  Council  of  Knights  and  Ladies 

iVm.   Rep.  557.  of  Security,  125  Minn.  512,  147  N. 

If  a  time  limitation  stipulation  for  W.  651. 
suing  is  coupled  with  a  further  pro-       ^^  Spratley  v.  Mutual  Benefit  Ins. 

vision  by  which,  after  the  loss  occurs,  Co.   11  Bush    (Ky.)   443. 
the  right  to  commence  the  action  is        ^^^  Standard  Life  &  Accident  Ins. 

suspended    for  an   indefinite   period,  Co.  v.   Davis,  59  Kan.  521,  63  Pae. 

the  duration  of  which  depends  upon  856,  27  Ins.   L.  J.   898    (stipulation 

some  action  to  be  taken  by  the  insui*-  was  "legal  proceedings  for  recovery 

ance  company,  and  over  which   the  ''creunder  shall  not  be  brought  until 
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held  tliat  the  period  of  liiiiilation  in  a  iiiulual  beneiit  certificate  is 
iirrested  by  part  payment  of  the  amount  due,  and  the  time  limited 
will  conmience  to  run  anew  from  the  date  of  such  part  payment.^^ 
§  3187.  When  action  is  deemed  to  be  commenced. — In  a  case  in 
Ohio  the  question  arose  concerning  when  an  action  was  to  be  deemed 
connnenced,  and  it  was  held  that  under  the  Ohio  ])ractice  it  would 
be  considered  as  commenced  from  the  dale  of  issuance  of  the 
summons,  though  amended  in  some  material  particulars  after  the 
period  of  limitation  provided  for  in  the  policy  had  expired.^* 
Whether  this  would  be  the  general  rule  must  depend  largely  upon 
code  provisions.  In  Kansas  a  suit  was  .begun  in  time,  the  petition 
and  praecipe  being  filed  and  the  summons  being  issued  and  served, 
but  the  same  having  been  set  aside  by  the  court,  and  a  new  sum- 
mons being  issued  and  served  after  the  limitation  had  run,  it  was 
held  too  late,  and  that  the  action  could  not  be  sustained. ^^  Under 
the  Michigan  standard  fire  policy  it  constitutes  a  defense  that  the 
action  was  not  commenced  within  the  time  limited  from  the  date  of 
the  fire.-'^  So  where  the  summons  is  taken  out  within  the  time 
limited,  with  a  proper  return  day,  and  is  put  into  a  proper  officer's 
hands  for  service,  and  is  actually  served  before  said  return  day, 
it  is  sufficient  even  though  it  was  not  placed  in  the  officer's  hands 
until  after  expiration  of  limited  policy  period,  such  a  case  differs 
from  those  wherein  the  writs  were  either  allowed  to  die  without 

after  three  months  from  the  date  of  considered  uuder  §  3192  herein.  Ex- 
iMing  proof  at  the  company's  home  amine"  Bloodgood  v.  Massachusetts 
office,  or  brought  at  all  unless  begun  Ben.  Life  Assoc.  44  N.  Y.  Supp.  563, 
within  six  months  from  the  time  when    19  Misc.  460. 

the  right  of  action  shall  accrue."   The       As   to    principle   involved,    see    §§ 
action  was  commenced  six  months  and   3188,  3190  herein, 
fourteen   days  after  insured's   death        On  when  limitation  begins  to  mn, 
and  it  was  held  not   barred).      S)e   see  notes  in  47  L.R.A.  697;  48  L.R.A. 
Pacific    Mutual     Life     Ins.     Co.     v.    (N.S.)   907. 

Adams,  27  Okla.  496,  112  Pac.  1026,       ^^  Kentucky  Mutual  Security  Fund 
40  Ins.  L.  J.  572   (under  like  eondi-  v.  Turner,  89  Ky.  665,  13  S.  W.  104, 
tion,  but  notice  and  affirmative  proofs   11  Ky.  Law  Rep.  793. 
of   death   were   required   to   be   fur-       ^^  Burton  v.   Buckeye  Ins.   Co.  26 
nished  within  two  months,  it  was  held   Ohio  St.  467. 

that  six  months'  limitation  applied  ^*  State  Ins.  Co.  v.  Stoffels,  48 
only  where,  after  furnishing  said  no-  Kan.  205,  29  Pac.  479.  See  general- 
tice  and  proofs  within  a  reasonable  ly,  Smith  v.  Hurd,  50  Minn.  503,  36 
time  thereafter  and  after  the  expira-  Am.  St.  Rep.  661;  Montague  v. 
tion  of  three  months,  sufficient  time  Stelts,  37  S.  C.  200,  .34  Am.  St.  Rep. 
remains  in  which  to  bring  suit  within   736. 

six  months  from  said  death).  See  ^^  Barry  &  Finan  Lumber  Co.  v. 
Kettenring  v.  Northwestern  Masonic  Citizens  Ins.  Co.  136  Mich.  42,  10 
Aid  Assoc.  (U.  S.  C.  C.)  96  Fed.  177.   Det.  Leg.  N.  940,  98  N.  W.  761. 
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service,  or  were  not  issued  as  limitatiou  had  began  to  run."  The 
action  or  suit  must,  however,  be  actually  coninieneed  within  the 
limitation  period  ^^  unless  there  are  negotiations  pending  for  a 
settlement,"  or  other  acts  amounting  to  a  waiver  or  estoppel.^"  .If  a 
suit  is  brought  within  the  time  limited,  against  one  underwriter  on 
a  policy  executed  severally  by  all  underwriters,  it  is  brought  as  t<t 
all  under  a  stipulation  which  makes  an  action  against  one  decisive 
as  to  the  entire  number  of  underwriters.^"^ 

§  3188.  Limitation  to  certain  time  "after  the  loss  shall  occur."— 
Some  question  has  arisen  as  to  the  construction  of  the  clause  pro- 
viding that  "any  action"  must  be  brought  within  a  certain  number 
of  months  "next  after  the  loss  shall  occur,"  where  the  policy  also 
provides  that  the  amount  of  loss  shall  be  payable  a  certain  number 
of  days  after  the  fire  and  after  proof  of  said  loss.  In  a  Federal  case 
where  a  fire  policy  stipulated  that  a  loss  thereunder  should  be  pay- 
able sixty  days  after  proof  thereof,  and  that  a  suit  for  the  recovery 
of  any  claim  under  the  policy  should 'be  brought  within  twelve 
months  from  the  time  of  the  loss,  it  was  held  that  the  twelve  months 
did  not  begin  to  run  until  the  loss  was  due  and  payal)le;  that  is. 
from  the  expiration  of  the  sixty  days  after  the  proof  of  the  same.^ 
Again,  in  a  case  in  Minnesota  the  policy  was  conditioned  that  "no 
suit  for  the  recovery  of  any  claim  under  this  policy  shall  be  sus- 
tained in  any  court  unless  commenced  within  the  term  of  one  year 
after  any  claim  shall  occur,  and  in  case  such  suit  shall  be  com- 
menced after  the  end  of  one  year  next  after  such  loss  or  damage 
shall  have  occurred,  the  lapse  of  time  shall  be  conclusive  evidence 
against  the  validity  of  the  claim."  The  insured  was  also  required 
under  the  contract  to  furnish  a  statement  and  proof  of  loss,  and 

"  Harvey  V.  Detroit  Fire  &  Marine      ^o  pj^iij^pg   ^    United    States    Ben. 

Ins.  Co.  120  Mich.  601,  6  Det.  Leg.  Soc.  120  Mich.  142,  6  Det.  Les.  N. 

X.  353,  98  N.  W.  761.  SI,  79  N.  W.  1 ;  Turner  v.  Fidelity  & 

18  Peck  V.   German    Fire   Ins.    Co.  Casualty  Co.  of  N.  Y.  112  Mich.  425. 

102  Mich.  52,  60  N.  W.  453.  4  Det.  Leg.  N.  85.  38  L.R.A.  520,  67 

What  constitutes  commencement  of  Am.  St.  Rep.  428,  70  N.  W.  8!!S. 

action   on  fire  policy  in  New  York  ^Oa  ]sfg^     Jersey     &     Pennsylvania 

statutory    standard    form    requiring  Concentrating   Works   v.   Ackerman. 

suit    to    be    brought    within    twelve  39  N.  Y.  Supp.  585,  6  App.  Div.  540. 

months  after  the  fire,  and  under  N.  ^  Spare  v.  Home  3Jut.  Ins.  Co.  17 

Y.  Code  Civ.  Proc.  sees.  399,  414,  see  Fed.  568.     See  also  Ellis  v.  Council 

Hamilton  v.  Royal  Ins.   Co.  156  N.  Bluffs  Ins.  Co.  64  Iowa,  507,  20  N. 

Y.  327,  42  L.R.A.  485,  50  N.  E.  863.  W.   782.     Examine   jMoore   v.    State 

i^Voorheis     v.     People's     ^Mutual  Insm-anee  Co.   72  Iowa,  414,  34  N. 

Benefit  Soc.  91  Mich.  469,  51  N.  W.  W.  183.     See  Steen  v.  Niagara  Fire 

1109.     See  Westchester  Fire  Ins.  Co.  Ins.  Co.  89  N.  Y.  315,  42  Am.  Rep. 

V.  Dodge,  44  Mich.  420,  6  N.  W.  865.  297. 

Compare  Cooper  v.  Phcpnix  Accident  See  §  3182  herein. 
&  Sick  Benefit  Assoc.  141  Mi -h,  478, 
12  Det.  Leg.  N.  487,  104  N.  W.  73  ' 
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the  company  had  sixty  days  thereafter  in  which  to  pay.  The  court 
decided  that  as  the  company  Avere  not  liable  to  pay  until  after  the 
furnishing  of  a  statement  and  proof  of  loss,  the  cause  of  action  did 
not  accrue  until  then,  and  the  insured  had  one  year  from  that 
time  in  which  to  bring  suit,  notwithstanding  the  second  clause 
limiting  the  time  to  one  year  from  the  occurrence  of  the  loss.^  And 
in  Illinois,  w^here  a  policy  provided  that  any  loss  should  be  paid 
sixtj"  days  after  notice  and  proof  of  the  same,  and  that  no  suit 
against  the  company  should  be  sustainable  until  after  an  award 
fixing  the  amount  of  such  claim,  nor  unless  such  suit  was  brought 
within  twelve  months  next  after  the  loss,  it  was  held  that  an  action 
brought  within  twelve  months  from  the  expiration  of  sixty  days 
after  the  loss  could  not  be  maintained.^  So  also  in  a  case  in  North 
Dakota  it  is  held  that  the  limitation  runs  from  the  date  of  the 
fire,  even  though  by  the  provisions  of  the  policy  the  cause  of  action 
did  not  accrue  until  some  date  subsequent  to  the  time  of  the  fire.* 
Though  the  wording  of  tlie  provision,  ''after  the  loss  shall  occur," 
would  perhaps  seem  to  lead  to  the  conclusion  that  the  clause  should 
be  construed  as  meaning  after  the  date  of  the  fire,  and  though  this 
might  seem  to  be  the  apparent  intention  of  the  insurers  in  insert- 
ing the  condition,  yet  the  weight  of  authority  seems  to  support  the 
rule  that  the  provision  is  to  be  construed  as  meaning  from  the  time 
when  the  right  to  maintain  an  action  on  the  policy  has  accrued.^ 

2  Chandler    v.    St.    Paul    Fire    &  Michigan. — Westchester    Fire   Ins. 

Marine  Ins.  Co.  21  Minn.  85,  18  Am.  Co.  v.  Dodare,  44  Mich.  420,  423,  6 

Rep.    385.      See    also    Chambers,   v.  N.  W.  865. 

Atlas  Ins.  Co.  51  Conn.  17,  50  Am.  Nebraska.- — German     Ins.     Co.     v. 

Rep.  1.    See  Brooks  v.  Georgia  Home  Fairbank,  32  Neb.  750,  29  Am.   St. 

Ins.  Co.  99  Ga.  116,  24  S.  E.  869.  Rep.  459,  49  N.  W.  711. 

^  Johnson    v.    Humboldt    Ins.    Co.  Netv  York. — Steen  v.  Niagara  Ins. 

91  111.  92,  33  Am.  Rep.  47.  Co.  61  How.  Pr.   (N.  Y.)   144;  New 

See  §  3182  herein.  York  v.  Hamilton  Ins.  Co.  39  N.  Y. 

*  Travelers'  Ins.  Co.  v.   California  45,  100  Am.  Dee.  400,  s.  e.  10  Bosw. 

Ins.   Co.   1   N.   Dak.   151,  45  N.    W.  (N.  Y.)   537;  Barnum  v.  Merchants' 

703.   See  also  Virginia  Fire  &  Marine  Fire  Ins.  Co.  97  N.  Y.  188 ;  Mix  v. 

Ins.  Co.  V.  Wells,  83  Va.  736,  3  S.  E.  Andes  Ins.   Co.   16  N.  Y.   Sup.   Ct. 

349;   King  v.   Watertown   Fire  Ins.  397.     See  opinion  of  Church,  C.  J., 

Co.  47  Hun  (N.  Y.)  1,  distinguishing  in    Hay   v.    Star    Fire    Ins.    Co.    77 

Steen  v.  Niagara  Ins.  Co.  89  N.  Y.  N.  Y.  235,  242,  33  Am.  Rep.  607. 

315,  42  Am.  Rep.  297.  Pennsylvania.  —  German-American 

5  United  States.— Yeite  v.   Clinton  Ins.  Co.  v.  Hocking,  115  Pa.  St.  398, 

Ins.  Co.  30  Fed.  668 ;  Spare  v.  Home  8   Atl.   586. 

Ins.  Co.  17  Fed.  568.  West        Virginia. — Murdock        v. 

California.— Case  v.   Sun  Ins.  Co.  Franklin  Ins.  Co.  33  W.  Va.  407,  7 

83   Cal.  473,  8  L.R.A.  48,   23  Pac.  L.R.A.  572,  19  Ins.  L.  J.  319,  10  S. 

534.  E.    777;    Barber   v.    Fire   &    Marine 

lowa.—MiWev    v.    Hartford    Fire  Ins.  Co.  16  W.  Va.  658,  37  Am.  Rep. 

Ins.  Co.  70  Iowa,  704,  29  N.  W.  411.  POO. 
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In  case  a  marine  policy  issued  to  a  carrier  upon  cargoes,  "on 
account  of  whom  it  may  concern,"  requires  that  action  be  com- 
menced within  a  certain  time  "next  after  the  disaster  causing  such 
loss  or  damage  shall  occur"  and  there  is  a  loss  consequent  upon 
sinking  of  the  vessel  upon  which  the  cargo  was  loaded  and  the 
assignee  of  the  owners  obtained  a  decree  against  the  libellant  who 
paid  the  same  and  brought  an  action  to  recover  the  amount  so  paid, 
the  question  at  issue  was  wdiether  the  disaster  which  caused  the 
damage  or  the  decree  against  libellant  was  meant  by  the  term 
"disaster"  and  it  was  decided  that  the  policy  was  not  one  of  liability 
insurance  but  that  the  sinking  of  the  vessel  which  caused  the  dam- 
age was  the  "disaster"  so  that  an  action  could,  therefore,  be  im- 
mediately thereafter  maintained  for  the  benefit  of  any  party  in 
interest  independently  of  any  antecedent  recovery  by  said  cargo 
owner  and  since  the  libellant  could  have  brought  a  suit  immediately 
after  the  accident  the  limitation  clause  operated  to  bar  an  action  not 
brought  within  the  stipulated  time.^^ 

§  3189.  "After  the  happening  of  the  death  on  account  of  which 
the  action  is  brought." — If  the  policy  provides  that  any  action  to 
recover  thereon  must  be  brought  within  "six  months  after  the  hap- 
pening of  the  death  on  account  of  which  the  action  is  brought," 
the  period  commences  to  run  when  the  cause  of  action  accrues,  and 
not  from  the  date  of  the  insured's  death;  at  least,  this  is  so  held 
in  lowa.^ 

§  3190.  Within  a  certain  time  "after  the  fire." — Where  the 
policy  provides  that  any  action  to  recover  thereon  must  be  com- 
menced within  a  certain  period  of  time  "after  the  fire,"  it  is  held 
that  such  period  does  not  commence  to  run  from  the  date  when 
the  loss  becomes  established  and  ascertained,  but  from  the  date 
of  the  fireJ  In  Oregon,  if  a  policy  against  loss  by  fire  declares 
that  it  shall  not  become  payable  until  sixty  days  after  satisfactory 
proofs  of  loss  have  been  received  by  the  insurer,  including  the 
award  of  appraisers,   where  an   award  is  required,   and  that  no 

SaLelii^li  Valley  Rd.  Co.  v.  Provi-        ^  Matt  v,  Iowa  Mutual  Aid  Asso. 

dence- Washington  Ins.  Co.  172  Fed.  81  Iowa,  135,  25  Am.  St.  Rep.  48:!, 

304,  97  C.  C.  A.  62,  38  Ins.  L.  J.  46  N.  W.  857. 

1253,  affg.  167  Fed.   223.     See  also       "^  State  Ins.  Co.  v.  Stoffels,  48  Kan. 

Luf'kenbach  v.  Home  Mutual  Ins.  Co.  205,  29  Pac.  479;  Hart  v.   Citizens' 

(U    S.  D.  C.)  142  Fed.  1023.     Com-  Ins.  Co.  86  Wis.  77,  39  Am.  St.  Rep. 

pare  Rogers  v.  y^tna  Ins.  Co.  95  Fed.  877,  56  N.  W.  332,  21  L.R.A.  743, 

103,  35  C.  C.  A.  396,  28  Ins.  L.  J.  23  Ins.  L.  J.  32. 

808,   s.   e.   76    Fed.    569;    Harvey   v.        On  when  limitation  begins  to  run 

Detroit  Fire  &  Marine  Ins.  Co.  120  on  fire  insurance  policies,  see  notes 

Mich.  601,  79N.  W.  898;  McWilliams  in  47  L.R.A.  697}  48  L.R.A.(N.S.) 

V.   Home   Ins.    Co.   57   N.   Y.    Supp.  907. 
1100,  40  App.  Div.  400. 
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action  shall  be  brought  for  the  recovery  of  any  claim  unless  com- 
menced within  six  months  next  after  the  lire  shall  have  occurred, 
the  period  of  six  months  must  be  computed  from  the  date  of  the 
fire  and  not  from  the  date  when  the  loss  was  ascertained  and  became 
due  and  payable.  An  action  commenced  seven  months  after  the 
fire  is,  therefore,  too  late.^  In  another  case,  under  a  fire  policy 
containing  a  provision  that  no  action  shall  be  sustained  thereon 
unless  conmienced  within  six  months  next  after  the  fire,  the  period 
of  limitation  begins  to  run  from  the  date  of  the  fire,  notwithstand- 
ing the  policy  also  contains  a  provision  that  the  policy  shall  not 
be  payable  until  sixty  days  after  proofs  of  loss  have  been  received 
by  the  company.^  So  a  provision  "in  a  policy  that  no  action 
shall  be  sustained  to  recover  a  claim  thereunder  ''unless  commenced 
within  twelve  months  next  after  the  fire,"  limits  the  time  within 
which  such  action  may  be  commenced  in  twelve  months  from  the 
date  of  the  fire,  and  not  from  the  time  when  liability  is  fixed  and  a 
right  of  action  accrues  to  the  insured.^"  Again,  where  a  fire  policy 
contains  a  stipulation  that  no  action  thereon  shall  be  sustained 
unless  commenced  within  six  months  after  the  time  the  fire  shall 
have  occurred,  the  period  of  limitation  begins  to  run  from  the 
date  of  the  fire,  although  the  policy  also  provides  that  no  loss  shall 
become  due  and  payable  until  proof  of  loss  is  made  and  examined 
into  by  the  insurance  company.^^  It  is  also  held  that  a  provi- 
sion in  a  fire  policy,  that  no  action  on  the  policy  shall  be  sustainable 
unless  commenced  within  six  months  next  after  the  fire,  is  unam- 
biguous, and,  in  a  suit  on  the  policy  commenced  more  than  six 
months  after  the  date  of  the  fire,  will  be  enforced  in  accordance  with 
the  plain  meaning  of  its  terms,  where  no  extrinsic  facts  are  alleged 
excusing  the  delay  in  bringing  suit."^ 

In  a  Nebraska  case,  however,  where  the  policy  provided 
that  no  suit  could  be  maintained  unless  commenced  within 
twelve  months  after  the  ''occurrence  of  the  fire,"  and  was 
also  conditioned  that  the  loss  should  not  be  payable  until 
sixty  days  after  receipt  of  proof,  it  was  held  that  the  period 
of  limitation  began  to  run  upon  the  expiration  of  the  sixty  days 
after  receipt  of  the  proofs.^^     And  although  a  fire  policy  provides 

^  Egan    V,    Oakland    Ins.    Co.    29  ^^  State    Ins.    Co.    v.    Meesman,    2 

Oreg.  403,  54  Am.  St.  Rep.  798,  42  Wasli.  459,  26  Am.  St.  Rep.  870,  27 

Pac.  990.  Pac.  77. 

^  Apjjel  V.  Cooper  Ins.  Co.  76  Ohio  ^^^  Appel   v.    Cooper   Ins.    Co.    76 

St.  52,  10  L.R.A.(N.S.)    674,  80  N.  Ohio   St.  52,   10   L.R.A.(N.S.)    674, 

E.  955,  36  Ins.  L.  J.  776.  80  N.  E.  955,  36  Ins.  L.  J.  776.    See 

^•^  Hart    V.    Citizens'    Ins.    Co.    86  also  the  Wever  Case   (Okla.)   under 

Wis.  77,  21  L.R.A.  743,  39  Am.  St.  note  16  below. 

Rep.  877,  56  N.  W.  332.  12  pij-eman's    Fund    Ins.     Co.    v. 
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that  suit  must  be  brought  on  it  within  twelve  months  from  the 
fire,  still  if  it  also  provides  that  no  suit  shall  be  brought  before 
sixty  days  after  proof  of  loss,  the  twelve  months  do  not  begin  until 
the  end  of -the  sixty  days.^'  Under  a  South  Carolina  decision,  a 
condition  in  a  fire  policy  requiring  an  action  for  a  loss  thereunder 
to  be  brought  within  twelve  months  next  "after  the  fire,"  must  be 
construed  in  connection  with  other  conditions  providing  that  the 
loss  shall  not  become  payable  until  sixty  days  after  notice  and 
satisfactory  proofs  of  loss,  and  another  provision  is,  that  no  suit 
shall  be  maintained  on  the  policy  until  after  ''full  compliance"  by 
the  insured  with  all  of  its  requirements  and  also  that  an  appraisal 
be  made  if  required.  Under  such  a  policy,  the  insured  has  a  right 
to  bring  suit  to  recover  for  a  loss  at  any  time  within  twelve  months 
after  the  accrual  of  the  right  of  action,  regardless  of  the  time  of 
the  fire  and  loss.^*  Again,  where  a  policy  provides  that  no  action 
shall  be  maintained  thereon  unless  commenced  within  six  months 
after  the  fire,  and  fixes  the  time  of  payment  as  sixty  days  after  no- 
tice and  proof  of  loss  is  furnished,  the  six  months'  limitation  does 
not  begin  to  run  until  the  expiration  of  the  sixty  days.^^  Other 
cases  appear  in  the  appended  note.^® 


Buckstaff,  38  Neb.  150,  41  Am.  St.  Ins.  Co.  16  Colo.  App.  349,  65  Pac. 

Eep.  727,  56  N.  W.  697.     See  also  416   (begins  to  rim  after  fire  where 

German   Ins.   Co.  v.  Davis,  40  Neb.  assurer  five  days  thereafter  denies  all 

700,  59  N.  W.  698.  liability;  where  fire  occurred  Novem- 

^^  Hogl  v.  Aachen  &  Munich  Ins.  ber   30,    and   suit   brought   May   30, 

Co.  65  W.  Va.  437,  131  Am.  St.  Re]->.  held  one  day  too  late  where  limitation 

972,  64  S.  E.  441,  38  Ins.  L.  J.  708.  was  sis  months  after  fire). 

^*  Sample  v.  London  &  Lancashire  Michigan. — Dahrooge  v.  Rochester 

Fire    Ins.    Co.    46    S.    Car.    491.    47  German  Ins.  Co.  177  Mich.  442,  48 

L.R.A.  696,  57  Am.  St.  Rep.  701,  24  L.R.A.(N.S.)    906  and  note,  143  N. 

S.  E.  334.  W.  608   (under  standard  policy  Pub. 

15  Read  V.  State  Ins.  Co.  103  Iowa,  Acts   1905,   No.    277;    2   How.    Stat. 

307,  64  Am.  St.  Rep.  180,  72  N.  W.  [2d  ed.J   see.  8328,  action  must  be 

665.  brought  within  a  year  from  date  of 

1^  Within  a  certain  time  "after  the  fire.     "It  is  contended  by  plaintiffs 

fire:"  for  other  authorities  see:  that  the  period  of  twelve  months  in 

United   States. — Steel   v.    Phoenix  which    the   action   must   be    brought 

Ins.  Co.  154  U.  S.  518,  14  Sup.  Ct.  only  begins  to  run  from  the  time  in 

1153,  38  L.  ed.  1064  (held  by  a  divid-  which   the   cause   of   action   accrues, 

ed  court  that  time  limitation  did  not  Avhich  would  be  at  the  earliest  sixty 

commence  to  inin  until  expiration  of  days  from  the  time  of  full  compliance 

sixty  days  allowed  to  insurer  to  pay  witli     the     requirements     mentioned, 

loss  after  proofs   of   loss   furnished  that     .     ,     .     they  had  no  right  ol 

[cited  in  Fidelity  &  Casualty  Co.  v.  action  until  sixty  days  after    .     .     . 

Love,  111  Fed.  773,  775,  49  C.  C.  A.  the  time  when,  at  the  request  of  the 

602,  603 ;  Ivettenring  v.  NorthAvestern  defendant,    Dahrooge    submitted    to 

Masonic  Aid  Assoc.  96  Fed.  177,  178]  examination    under    oath,    numerous 

aff'g  51  Fed.  715,  2  C.  C.  A. ,463).  autliorities  are  cited  from  various  ju- 

Colorado. — Daly  v.  Concordia  Firp  risdictions  in  sup^jort  of  this  conten- 
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Altliouuh  it  is  obvious  lliat  tlie  decisions  covering  the  al)ove 
(luestion  are  far  from  being  in  harmony,  and  notwitlistanding  it 
may  rea.sonal>ly  be  assumed  that,  in  this  as  in  other  instances  where 
there  are  contlicting  opinions,  the  courts  will  for  the  better  security 
of  contracts,  follow  such  precedents  as  constitute  established  law 
in  tlieir  own  state  or  jurisdiction,  nevertheless  the  point  clearly 
seems  to  resolve  itself  into  one  of  whelhcr  or  not  the  language 
used  is  so  plain  and  unambiguous  in  the  particular  case  as  to  need 
no  construction  or  whether  resort  must  be  had  to  the  rules  of  con- 
struction applicable  in  insurance  law  in  ca.«e  of  ambiguity,  and 
even  though  changes  made  in  policy  forms  or  language  constitute 
another  factor  to  be  considered  still  the  above  point  of  the  neces- 
sity or  non-necessity  of  construction  is  the  primary  determinative 
one  as  to  the  conclusion  to  be  reached. 

§  3191.  After  loss  "shall  have  become  due." — If  tiie  statute  pro- 
vides that,  in  case  payment  of  the  amount  of  a  loss  has  been  with- 
held for  more  than  two  months  after  a  loss  '•shall  have  become  due," 
an  action  may  be  brought  to  recover  on  the  policy,  and  the  amount 
is  allowed  by  the  insurer,  but  is  made  payable  in  sixty  days,  the 
amount  becomes  due  from  the  date  of  its  allowance  and  suit  may 
be  brought  at  the  expiration  of  the  sixty  days;  and  tliis  was  so 
held  in  face  of  the  contention  of  the  insurers  that  the  amount  be- 

tion.  many  of  tlieiii  involve  policies  months  next  after  tlie  fire'  cannot  be 
purely  contractual,  containing:  sim-  tortured  into  meaning  'twelve  months 
ilar  i^rovisions  to  those  in  our  stand-  from  the  date  the  loss  becomes  pay- 
ard  policy,  but  voluntarily  prepared  able.'  Plain,  unambiguous  words 
and  adopted  by  the  insurance  com-  which  have  but  one  meaning  are  not 
panies  for  their  own  protection,  sutjject  to  construction.  'Twelve 
Even  in  that  class  of  cases  there  is  months  next  after  the  fire'  has  but 
conflict,  though  it  may  be  conceded  one  meaning.  It  can  have  no  other. 
that  the  majority  of  decisions  tend  to  The  fact  that  the  policj-  was  not  pay- 
sustain  plaintiff's  contention.  Where  able  until  sixty  days  after  proofs 
there  are  Michigan  cases  on  the  sub-  were  furnished  does  not  tend  to  make 
ject  we  need  look  no  further,"  per  uncertain  or  ambiguous  the  language 
'steere,  C.  J.)  of  the  policy,  .  .  .  Nor  is  there 
Oklahoma. — -"Wever  v.  Pioneer  Fire  any  conflict  in  the  several  provisions 
Ins.  Co.  40  Okla.  546,  153  Pac.  1146  of  "the  statutory  form  of  policy.  .  .  . 
(standard  policy  clause  under  llev.  The  limitation  in  the  policy  for  the 
L.  1910,  sees.  3481,  3482,  unaml)ig-  bringing  of  an  action  was  not  a  part 
uous  and  action  commenced  '  more  of  the  ])olicy  by  virtue  of  any  agree- 
than  twelve  months  after  date  of  fire  ment  of  the  parties,  but  by  conunand 
will  be  enforced  only  in  accordance  of  the  statute.  Hamilton  v.  Royal 
with  plain  meaning  of  the  policy  Ins.  Co.  156  N.  Y.  327,  42  L.R.A.  485, 
terms,  where  no  extrinsic  facts  ex-  50  N.  E.  863;  Temple  v.  Niagara 
cuse  delay ;  and  the  period  liegins  to  Fire  Ins.  Co.  109  Wis.  372,  85  N.  W. 
run  from  date  of  fire  even  though  861;  Tracy  v.  Queen  City  Fire  Ins. 
stipulated  that  loss  not  j)ayable  un-  Co.  132  La.  610,  Ann.  Cas.  1914D, 
til  sixty  days  after  notice,  etc.,  of  1145,  61  8o.  687.  The  Legislature 
loss,  including  award,  etc.     "  'Twelve  having   undertaken   to   fix   a  special 
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came  due  only  after  the  expiration  of  the  sixty  days  fixed  for  its 
payment,  and  that  a  suit  brought  within  two  months  after  it  was  so 
payaljle  was  iiremature.^'^ 

§  3192,  "One  year  from  the  time  of  the  alleged  injury,"  or  death. 
— If  an  accident  policy  stipulates  that  suit  must  be  brought  within 
"one  year  from  the  time  of  the  alleged  injury,"  the  limitation  will 
liegin  to  run  as  to  the  insured  from  the  dale  of  the  injury.  The 
limitation,  however,  as  to  the  beneficiary  begins  to  run  from  the 
time  of  the  insured's  death,  and  no  injury  has  been  sustained  by 
tlie  beneficiary  until  death  occurs.  Death  is  the  completion  of  the 
injury  to  the  beneficiary,  of  which  the  accident  producing  death 
was  only  the  beginning.  This  was  so  held  where  a  person  named 
under  a  policy  containing  this  clause  received  an  injury  December 
10,  1887,  from  which  he  died  January  2,  1888,  and  his  wife,  w^ho 
was  the  beneficiary  under  the  policy  commenced  no  action  until 
December  29,  1888.^^  And  it  is  likewise  held  in  Wyoming  that 
if  a  polic}',  insuring  against  death  by  accident,  limits  the  time  for 
bringing  an  action  thereon  to  "one  year  from  the  date  of  the 
happening  of  the  alleged  injury,"  and  the  insured  dies  from  injuries 
'against  which  he  has  been  insured,  the  limitation  begins  to  run  from 
his  death,  and  not  from  a  time  Avhen  an  action  is  maintaina1)le, 
although  the  policy  fixes  a  time  for  furnishing  proofs  of  death,  and 
provides  that  no  action  shall  be  commenced  until  ninety  days  after 

statute  of  limitations,  we  cannot  say,  Co.  v.  Scales,  101  Tenn.  628,  49  S. 
as  a  matter  of  law,  that  the  time  al-  W.  743  (necessary  that  assured's 
lowed  is  unreasonable.  .  .  .  When  right  of  action  shall  have  accrued  un- 
the  statute  commenced  to  run  pre-  der  other  i)olie3'^  provisions  for  it  is 
sents  a  question  in  Avhich  there  is  not  until  then  that  contractual  lim- 
nmch  conflict  of  authority.  We  be-  itatiou  begins  to  run  whether  stipu- 
lieve,  however,  that  the  weight  of  lated  to  be  a  certain  period  "after  the 
authority  and  the  better  reasoned  loss"  or  "after  the  tire."  In  this  con- 
cases  support  our  conclusion.  .  .  .  nection  it  is  said  in  Hogl  v.  Aachen 
The  early  New  York,  Minnesota  and  &  ^lunich  Ins.  Co.  05  W.  Va.  437, 
California  cases  can  no  longer,  in  131  Am.  St.  Rep.  472,  64  S.  E.  441, 
view  of  the  more  recent  exj^ressions  38  Ins.  L.  J.  708,  that  there  is  no 
of  the  courts  of  those  states,  be  said  difference  between  policies  prescrib- 
to  be  authority  for  the  claim  of  the  ing  a  time  limit  "after  loss"  and 
l)laintiffs  in  error.  .  ,  .  Plaintiffs  those  fixing  it  "after  the  fire."- — Bran- 
not  liaving  brought  their  action  with-  non,  J.). 

in  the  time  fixed  by  statute,  and  such        See  §§  3186,  3188,  3254  herein, 
fact   appearing   on   the   face  of   the       ^"^  Utica  Ins.  Co.  v.  American  Ins. 

amended  petition,  the  court  properly  Co.  16  Barb.   (N.  Y.)   171. 
sustained    the    demurrer    of    defend-       ^®  Cooper  v.  United  States  Mutual 

ant."     Id.  per  Sharp,  J.,  as  to  fir.st  Benefit  Assoc.  132  N.  Y.  334,  28  Am. 

point   herein.      See    also    the    Appel  St.  Rep.  581,  16  L.R.A.  138,  30  N.  E. 

Case  under  note  11a  above).  833,  21  Ins.  L.  J.  665. 
Tennessee.  —  Boston  Marine  Ins. 
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the  proofs  required  are  furnislKxl.  It  follows,  therefore,  that  the 
date  of  the  limitation  cannot  be  ])ostponed  by  the  fact  that  the 
proofs  have  been  furnished  within  the  time  required,  and  that  the 
company  has,  within  such  time,  linally  refused  to  pay.^^ 

A  condition  in  a  life  policy  providing  that  no  action  shall  be 
brought  thereon,  unless  within  one  year  from  the  death  of  the 
insured,  is  not  suspended  by  an  action  brought  within  the  year  in 
a  court  which  had  no  jurisdiction  of  the  defendant.^"  Under  a 
Federal  decision  if  the  Umitation  is  to  twelve  months  after  as- 
sured's  death,  an  action  must  be  brought  before  the  expiration  of 
that  period  irrespective  of  a  clause  which  provides  for  ninety  days 
after  receipt  of  satisfactory  proofs  in  which  to  pay  the  amount  due 
under  the  policy.^"* 

§  3193.  "Unless  prosecuted  within  one  year  from  date  of  the  loss." 
— A  stipulation  that  a  claim  must  be  prosecuted  within  a  certain 
time  is  construed  to  mean  that  an  action  thereon  must  be  brought 
within  the  time  specified.  Thus,  where  a  fire  policy  was  conditioned 
that  "all  claims  under  this  policy  are  barred  unless  prosecuted 
within  one  year  from  the  date  of  the  loss,"  it  was  held  that  a  presen- 
tation of  the  loss  and  a  demand  for  payment  were  not  such  a 
prosecution  of  the  claim  as  to  satisfy  tlT,e  condition,  Ijut  that  an 
action  must  be  brought  within  the  time  limited.-^ 

§  3194.  Effect  of  stipulation  in  contract  limiting  action  to  par- 
ticular forum. — A  stipulation  inserted  in  a  contract  limiting  an 
action  thereon  to  a  particular  forum,  as,  for  instance,  to  the  courts 
of  a  particular  county  or  state,  will  not  be  upheld.^  So  an  insur- 
ance certificate  limiting  the  place  where  action  can  be  brought 
thereon  to  the  county  in  which  the  principal  office  of  the  insurer 

^^  MeFarland  v.  Railway  Officials  receipt  during  whieli  time  it  was  pro- 
Employees  &  Acoideut  Assoc.  5  Wyo.  vided  no  suit  should  be  brought.  The 
12G,  27  L.R.A.  48,  63  Am.  St.  Rep.  i)rovision,  however,  was  that  no  suit 
29,  38  Pac.  347.  should     be     brought     within     three 

^^  Keystone  Mutual  Benefit  Assoc,  -months    after   receipt    of   proofs    of 

v.  Norris,  115  Pa.  St.  446,  2  Am.  St.  loss,    nor    at    all    unless    wjthin    six 

Rep.  572,  8  Atl.  638.  months  from  the  date  of  said  receipt. 

^°*  Ketteuring      v.      Northwestern  I'rovidence  Fund  Soc.  v,  Howell,  110 

Masonic  Aid  Assoc.  (U.  S.  C.  C.)  96  Ala.  508,  18  So.  311. 

Fed.   177.      See   also   Kettenbach   v.  ^  Llerchants'    Mutual    Ins.    Co.    v. 

Omaha  Life  Assoc.  49  Neb.  842,  69  Lacroix,  35  Tex.  249,  14  Am.  Rep. 

N.  W.  135,  70  N.  W.  392.  370. 

In  an  Alabama  ease  it  is  held  that  Marine    insurance :    one    year    of 

the  time  of  limitation  begins  to  run  twelve  months,  from  date  of  the  loss, 

from  the  date  the  ])roofs  of  injury  see  cases  cited  under  note  5a  §  3188 

and    duration    of    disability    are    re-  herein, 

ceived  and  not  at  the  expiration  of  ^  See  §  3495b  herein, 
three  months  from  the  date  of  their 
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is  situated,  is,  as  to  such  limitation,  void,  and  cannot  prevent  the 
maintenance  of  such  action  in  any  court  of  competent  jurisdic- 
tion.^ In  a  Massachusetts  case*  involving  this  question  the  by- 
laws provided  that  the  insured  might  after  a  certain  time  bring 
an  action,  'Svhich  action  shall  be  brought  at  a  proper  court  in  the 

county  of"  .     An  action  was  brought  in  another  county, 

and  the  company  set  up  in  defense  the  fact  that  it  was  not  brought 
in  the  county  specified  in  the  policy,  and  the  defense  was  not  sus- 
tained. And  it  was  said  that  there  "is  an  obvious  distinction  be- 
tween a  stipulation  by  contract  as  to  the  time  when  a  right  of  action 
shall  accrue  and  when  it  shall  cease  on  the  one  hand,  and  as  to  the 
forum  before  which  and  the  proceedings  by  which  an  action  shall 
be  commenced  and  prosecuted.  The  one  is  a  condition  annexed  to 
the  acquisition  and  continuance  of  a  legal  right,  and  depends  on 
the  contract  and  the  acts  of  the  parties;  the  other  is  a  stipulation 
concerning  the  remedy,  which  is  created  and  regulated  by  law. 
.  .'  .  The  rules  to  determine  in  what  courts  and  counties  actions 
may  be  brought  are  fixed,  upon  consideration  of  general  con- 
venience and  expediency,  by  general  law;  to  allow  them  to  be 
changed  by  the  agTeement  of  parties  would  disturb  the  symmetry 
of  the  law  and  interfere  with  such  convenience."  ^  In  a  later  case 
in  the  Federal  courts  the  doctrine  was  also  sustained  and  extended 
to  include  contracts  between  foreign  insurers  doing  business  in  the 
United  States  through  agents  resident  here  and  citizens  of  the 
United  States,  where  such  contracts  stipulate  that  no  action  can 
be  brought  except  in  a  tribunal  of  such  foreign  country  where 
insurers  have  their  home  office.^ 

3  Matt  V.  Iowa  Mut.  Aid  Assn.  81  loss    an    action    in    admiralty    was 

Iowa,  135,  25  Am.  St.  Rep.  483,  46  broug-ht  in  the  Federal  court.s.     The 

N.  W.  857.  court  said:     "The  authorities  sustain 

*  Nute    V.    Hamilton    Ins.    Co.    6  the  general  doctrine  that  a  stipulation 

Tray  (72  Mass.)  174.  inserted   in   a   contract   limiting   the 

^  See   also   Bartlett   v.   Union   Ins.  remedy  for  a  breach  of  the  contract 

Co.  46  Me.  500 ;  Hall  v.  People's  Mu-  to  a  particular  forum  is  not  a  valid 

tual  Fire  Ins.  Co.  6  Gray  (72  Mass.)  stipulation.     Several  eases  have  held 

185;  Reichard  v.  Manhattan  Ins.  Co.  that  such  astipulation,  distinguishing 

31  Mo.  518.  between   the   different  courts   of  the 

^  Sloeum  V.  Western  Assur.  Co.  42  same    county   or    state,    will   not   be 

Fed.  235.     In  this  case  it  appeared  recognized  as  valid  there.     I  do  not 

that    the    company,    which    was     a  see  why  any  greater  effect  should  be 

Canadian   one,   had   issued   a   policy  given  to  it  abroad  or  as  between  the 

through     brokers     resident     in     the  courts  of  tlie  country  of  the  contract 

United    States    to    citizens    of    the  and    any    appropriate    foreign    tri- 

United  States.     By  the  terms  of  the  bunal :  " 

policy  any  action  to  recover  was  to        Citing:      United      States. — Steam 

be  "brought  in  her  majesty's  court  in  Shipping  Co.  v.  Lebanon,  5  L.R.A. 

the   city    of    Toronto,    and    not    else-  464,  39  Fed.  704. 
where."     Upon   the  occurrence  of  a 

5367 


§§310.-).  310G  JOYCE  ON  INSURANCE 

§  3195.  Effect  of  provision  in  charter  limiting  action  to  particular 
forum. — While  a  .stipulation  or  condition  in  a  policy  limiting  the 
liringing  of  an  action  therein  to  a  particular  forum  will  not  be 
upheld  by  the  courts,  yet  it  is  decided  that  a  provision  in  the  charter 
of  a  comjjaiiy  limiting  an  action  upon  the  policy  to  the  courts  of 
a  certain  county  is  valid,  where  it  operated  as  a  time  limitation  with- 
in which  action  could  be  brought^ 

§  3196.  Limitation  runs  against  infant  beneficiaries:  executors 
and  administrators. — A  limitation  in  a  life  or  accident  policy  which 
designates  infants  as  beneficiaries  will  run  against  them  during 
their  minority,  where  there  is  no  exception  in  the  contract  in  their 
favor.  The  statutory  exception  in  the  favor  of  minors  does  not 
affect  the  contract.®  So  in  Kansas  a  stipulation  in  a  policy  limiting 
the  time  within  which  suit  may  be  brought  thereon  is  good  as 
against  minor  beneficiaries.^  And  the  minority  of  one  taking  out 
a  fire  policy  does  not  exempt  him  from  complying  with  a  stipula- 
tion therein  that  any  action  or  suit  for  recovery  on  any  claim 
must  be  brought  within  twelve  months  after  the  fire,  the  policy 
being  issued  and  the  loss  occurring  before  the  passage  of  Kan. 
Laws  1897,  c.  91,  p.  182,  forbidding  such' contracts;  and  an  action 
brought  several  years  after  the  loss  occurs,  when  the  insured  attaifts 
his  majority,  is  barred. ^° 

The  death  of  the  insured  does  not  entitle  his  executor  to  bring 
an  action  long  after  the  time  stipulated  for  in  the  policy,  though 
the  appointment  was  delayed  by  the  pendency  of  proceedings  resist- 
ing the  probate  of  the  will,  if,  during  those  proceedings,  those 
interested  in  the  estate  might  have  procured  the  appointment  of  a 
special  or  temporary  administrator  and  compelled  him  to  bring 
an  action  upon  the  policy  within  the  time  agreed  upon  therein." 

Indiana. — Indiana  Mutual  Fire  ®  So  held  in  Suggs  v.  Tru.stees'  Ins. 
Ins.  Co.  V.  Routledge,  7  Ind.  2.5.  Co.  71  Tex.  579,  1  L.R.A.  847,  9  S. 

Maine. — Bartlett  v.  Union  Mutual  W.  676;  Fey  v.  Independent  Ond. 
Fire  Ins.  Co.  46  Me.  500.  Odd    Fell.    Mutual    Life    Assoc.    120 

Massacliusetts.—^Mie  v.  Hamilton  Wis.  358,  98  N.  W.  206,  33  Ins.  L.  J. 
Ins.    Co.    6    Gray    (72   Mass.)    174;    300,  307.  _ 

Amesbury  v.  Bowditch  Mutual  Fire        On  binding  effect  on  infant  of  stip- 
Ins.   Co.   6   Gray   (72  Mass.)    596.        ulation  in  policy  as  to  time  of  suit, 

Missouri. — Reichard  v.  Manhattan    see  note  in  1  L.R.A.  (N.S.)  525. 
Life  Ins.  Co.  31  Mo.  518.  ^  Mead  v.  Pha>nix  Ins.  Co.  68  Kan. 

New  Hampshire. — Nevins  v.  Rock-   432,  64  L.R.A.  79,  104  Am.  St.  Rep. 
iugham  Mutual  Fire  Ins.  Co.  25  N.    412,  75  Pac.  475. 
H.  22.  ^°  Mead  v.  Phoenix  Ins.  Co.  68  Kan. 

England.— ^coit  v.  Avery,  5  H.  L.    432,  64  L.R.A.  79,  104  Am.  St.  Rep. 
Cas.  811,  25  L.   -1.   Ex.   308,  2  Jur.    412,  75  Pac.  475. 
(N.  S.)  815,  4  W.  R.  746.  "Matthews    v.    American    Central 

'  Portage  Countv  Mutual  Fire  Ins.  Ins.  Co.  154  N.  Y.  449,  39  L.R.A. 
Co.  V.  ^Yest,  6  Ohio  St.  599.  433,  61  Am.  St.  Rep.  627,  48  N.  E. 
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And  a  new  action  is  not  brought  by  the  substitution  of  plaintiff  as 
administrator  with  the  will  annexed  after  the  finding  and  probate 
of  the  will,  for  himself  as  simple  administrator,  in  an  action  on 
an  insurance  policy,  so  as  to  give  the  insurer  the  benefit  of  the 
expiration  of  the  time  limited  for  the  bringing  of  the  suit,  which 
occurs  before  the  substitution  is  made.^^ 

§  3197.  Effect  of  limitation  on  action  to  recover  back  premiums. — 
Ai.  action  to  recover  back  premiums  is  subject  to  a  limitation  in 
the  policy  as  to  the  time  of  bringing  suit,  provided  the  contract 
was  a  valid  one  at  its  inception  and  the  risk  has  commenced.  Thus, 
in  an  action  to  recover  back  premiums  on  a  life  policy,  where  the 
<lefendant's  agent  had  refused  a  tender  made  on  Monday  of  a 
premium  that  fell  due  Sunday,  it  was  held  that  the  plaintiff's  delay 
of  eleven  months  in  giving  notice  that  he  should  treat  the  policy  a:? 
ended  was  fatal  to  the  maintenance  of  the  action. ^^  If,  however, 
the  contract  is  void  ab  initio,  then  an  action  to  recover  back 
premiums  is  not  affected  by  any  limitation  in  the  policy  as  to  the 
prosecution  of  any  claim  thereunder,  since  the  action  is  not  based 
on  a  contract.^* 

§  3198.  Limitation  does  not  bar  action  against  company  for  fraud. 
— ^A  limitation  in  a  policy  that  any  action  upon  any  claim  against 
the  company  must  be  commenced  within  a  certain  time  does  not 
bar  an  action  brought  after  the  lapse  of  the  time  limited  against 
the  company  for  fraud  in  inducing  a  settlement  of  the  claim. ^^ 
But  it  is  ^Iso  decided  that  the  policy  will  not  be  construed  so  as  to 
extend  the  time  to  a  year  after  the  time  of  making  proofs  of  loss, 
and  thereby  excuse  assured  for  failure  to  sue  within  the  prescribed 
time,  although  he  is  delayed  in  commencing  suit  till  after  a  year 
from  making  proofs,  by  insurer's  fraudulent  acts  after  a  year  from 
the  time  of  loss,  but  less  than  a  year  after  proofs  of  loss.-^^^ 

§  3199.  Mistake  in  date  of  policy  no  excuse. — Where  the  condi- 
tion in  a  policy  requires  suit  to  be  brought  within  six  months,  and 
it  is  a  part  of  the  contract  as  contemplated  by  both  parties  at  the 
time  the  risk  was  assumed,  the  insured  cannot  be  released  from  this 

751,  s.  c.  41  X.  Y.  Supj).  304,  9  App.  As  to  return  of  premiums  and  as- 

Div.  339.  sessments,  see  c.  XLV.   (§§  1390  et 

^2  Fid(.'Iit.y  &  Ca.sualty  Co.  v.  Free-  seq.)  herein, 

man,  109  Fed.  847,  48  C.  C.  A.  692,  i^  Wabash  Valley  Protective  Union 

54  L.R.A.  680.  v.  James,  8  Ind.  App.  449,  35  N.  E. 

^'  Ilowland     v.     Continental     Life  919. 

Ins.  Co.  121  Ma.ss.  499.  ^^^  Chichester   v.    New   Hampshire 

1*  Waller   v.   Northern   Assur.    Co.  Fire  Ins.  Co.  74  Conn.  510,  51  Atl. 

64  Iowa,  101,  19   N.  W.  865.     See  545. 
Sujjreme  Council  Legion  of  Honor  v. 
Jordan,  117  Ga.  808,  45  S.  E.  33. 
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condition  by  a  mistake  in  the  policy  as  to  the  time  when  the  risk 
comnioiued.^® 

§  3200.  Plaintiff's  prosecution  for  arson  no  excuse. — Where  the 
policy  provides  that  suit  must  be  brought  within  a  certain  time, 
the  fact  that  the  plaintifT  has  been  prosecuted  for  arson  is  no  excuse 
for  a  failure  to  com])ly  with  the  provision.^'' 

§  3201.  Validity  of  charter  provisions  limiting  time  for  issuing 
execution. — The  provision  in  the  charter  of  a  mutual  fire  insurance 
company  that  no  execution  shall  issue  upon  any  judgment  against 
them  until  three  months  after  the  rendition  thereof  will  be  enforced 
by  the  court,  and  this  rule  obtains  even  though  the  judgment  be 
founded  upon  a  foreign  judgment  rendered  long  before,^^ 

§  3202.  Where  last  day  of  time  limited  falls  on  Sunday. — 
If  the  last  day  of  the  period  of  limitations  for  bringing  a  suit  upon 
the  policy  falls  on  KSunday,  an  action  brought  upon  the  following 
Monday  would  1)C  in  time.^^ 

§  3203.  Effect  of  garnishment  proceedings. — The  institution  of 
garnisliment  proceedings  against  the  insurer  within  the  time  limited 
for  the  commencement  of  a  suit  upon  the  policy  will  save  the  claim 
against  such  limitation.  Thus,  where  a  limitation  in  the  policy 
required  suit  to  be  brought  within  twelve  months  after  the  loss  and 
a  creditor  of  the  insured  attached  the  amount  due  his  debtor  under 
the  policy  for  a  loss  by  a  process  of  foreign  attachment  within 
twelve  months  after  such  loss  occurred,  and  the  creditor  after  the 
twelve  months  had  expired  brought  scire  facias  against  the  insur- 
ance company,  it  was  held  that  the  attachment  suit  saved  the  claim 
against  the  limitation  contained  in  the  policy,  and  that  the  scire 
facias  might  be  sustained.^"  In  a  case  in  Missouri,  where  it  was 
claimed  that  a  suit  had  not  been  filed  against  the  company  until 
a  decrial  of  the  garnishee's  answer  had  been  filed  by  the  plaintiff, 
it  was  held  that  the  institution  of  the  suit  was  the  commencement 
of  the  action,  and,  where  instituted  in  time,  the  fact  that  the  denial 
was  not  filed  until  after  the  expiration  of  the  period  limited  did  not 
affect  the  suit.^ 

^*  Farmers'   Mutual   Fire  Ins.   Co.  Ryer  v.  Prudential  Ins.  Co.  of  Amer- 

V.  BaiT,  94  Pa.  St.  345.     See  Ham-  ica,  82  N.  Y.  Supp.  971,  85  App.  Div. 

burg-Bremen  Fire  Ins.  Co.  v.  Pelzer  7.     See  §  1129  herein. 

Manufacturing  Co.  76  Fed.  479,  22  On  first  and  last  days  in  computa- 

C.  C.  A.  283,  42  U.  S.  App.  123.  tion  of  time,  see  notes  in  49  L.R.A. 

i^Edson  V.  Merchants'  Ins.  Co.  35  208;  15  L.R.A.(N.S.)   688. 

La.  Ann.  353.  ^^  Harris   v.    Phtpnix    Ins.    Co.    35 

1^  So  held  in  Judkins  v.  Union  Mu-  Conn.  310. 

tual  Fire  Ins.  Co.  39  N.  H.  172.  ^  Ritter    v.    Boston    Underwriters' 

19  So  held  in  Owen  v.  Howard  Ins.  Ins.  Co.  28  Mo.  App.  140. 
Co.  87  Ky.  571,  10  S.  W.  119.     See 
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§  3204.  Dismissal  of  suit  brought  before  expiration  of  time  and 
bringing  of  another  suit  after  expiration  of  period  limited.— The 

weight  of  authority  seems  to  support  the  rule  that  if  a  suit  is  brought; 
within  the  time  provided  in  the  policy,  but  is  dismissed  or  discon- 
tinued for  any  reason,  and  a  subsequent  suit  is  brought  after  the 
expiration  of  the  time  limited,  though  perhaps  immediately  upon 
the  dismissal  or  discontinuance  of  the  first  suit,  the  second"  action 
cannot  be  maintained.^  The  courts  which  have  held  this  doctrine 
maintain  that  the  policy  does  not  provide  that  no  first  action  shall 
be  sustainable  unless  commenced  within  the  time  limited,  but 
that  no  action  shall  be  sustained  unless  commenced  within  the  time. 
The  policy  refers  to  the  action  in  which  recovery  is  sought,  and  it 
is  intended  to  include  any  action  commenced  upon  the  policy  after 
the  expiration  of  the  period  of  limitation,  which  if  it  were  not  for 
such  clause  might  be  prosecuted  to  a  judgment.  In  a  case  in  Ohio, 
however,  it  is  held  that  where  a  fire  policy  contains  a  condition  that 
''all  claims  under  this  policy  are  barred  unless  prosecuted  within 
one  year  from  the  date  of  loss,"  that  condition  is  performed  if 
within  a  year  a  suit  is  brought  in  good  faith  for  the  purpose  of 
enforcing  the  claim,  and  if  the  assured  for  good  cause  abandons 
that  suit  and  promptly  brings  another,  although  after  the  year 
has  elapsed,  he  is  not  barred  of  his  right  to  recover.^  In  a  Federal 
case,  where  a  policy  stipulated  that  suit  must  be  brought  in  six 
months  after  the  loss,  it  was  held  that  if  a  suit  was  brought  within 
the  time  limited,  but  a  demurrer  thereto  was  sustained  on  the 
ground  that  no  action  at  law  would  lie,  the  court  might  continue 
the  action  at  law,  so  as  to  enable  the  plaintiff  to  reform  the  policy, 
and  thus  prevent  the  action  from  being  defeated  by  the  limitation.* 

^  United     States. — O'Laughlin     v.        West     Virginia. — MacFarland     v. 

Union  Cent.  Life  Ins.  Co.  3  Mr-Crary  iEtna  Ins.  Co.  6  W.  Va.  425,  437. 
(U.  S.  C.  C.)   543,  11  Fed.  280.  ^  jy^adison   Ins.    Co.   v.   Fellows,   1 

Kentucky/.  —  Smith  v.  Herd,  110  Disn.     (Ohio)     217,    s.    e.    2    Disn. 

Ky.  56,  60  S.  W.  841,  1121,  30  Ins.  (Ohio)  128,  13  Ohio  Dec.  79. 
L.  J.  393,  400.  *  Rosenbaum  v.  Council  Bluffs  Ins. 

New    YorA-.— Wilkinson    v.    First  Co.   37  Fed.  7,  3   L.R.A.   189.     See 

National  Fire  Ins.  Co.  72  N.  Y.  499,  also  Woodbury  Savings  Bank  Assoc. 

28  Am.  Rep.  166;  Arthur  v.  Home-  v.   Charter  Oak  Fire  &  Marine  Ins. 

stead  Fire  Ins.  Co.  78  N.  Y.  462,  34  Co.  31  Conn.  517. 
Am.  Rep.  550.                         .  For     other     instances     upon     this 

Pennsylvania. — Hocking    v.    How-  point,  see  the  folloAving  cases  :  Rogers 

ard  Ins.  Co.  130  Pa.  St.  170,  18  Atl.  v.  Home  Ins.  Co.  95  Fed.  109,  35  C. 

614;  Keystone  Mutual  Beneht  Assoc.  C.  A.  402  (plaintiff  compelled  to  dis- 

v.  Norri.'J,  115  Pa.  St.  446,  2  Am.  St.  continue  suit  by  reason  of  misjoinder 

Rep.  572,  8  Atl.  638.  of  parties,  and  commences  new  suit 

Vermont. — Wilson    v.    iElna    Ins.  after    time    limit;    action    held    not 

Co.  27  Vt.  99.  barred) ;  Gross  v.  Globe  &  Rutgers 

6371 


§  3205  JOYCE  ON  INSURANCE 

§  3205.  Same  subject:  exceptions  in  statutes  of  limitation  not 
applicable. — If  a  statute  of  limitation  contains  aii  exception  limit- 
ing its  operation,  as,  for  instance,  where  it  provides  that  if  an  action 
is  commenced  within  the  statutory  period,  and  for  any  reason  the 
plaintiff  suffers  a  nonsuit,  he  may  connnonce  another  action  within 
one  year,  in  such  case  it  lias  been  contended  that  the  exception  will 
permit  the  plaintiff  who  has  suffered  a  nonsuit  in  an  action  on  the 
policy  to  bring  a  new  action  within  a  year,  notwithstanding  tlie 
policy  stipulates  that  no  action  shall  be  sustained  unless  commenced 
within  a  specified  time  after  the  loss.  The  courts,  however,  hold 
that  such  an  exception  in  the  statute  has  no  effect  upon  the  stipula- 
tion in  the  contract,  and  will  not  prevent  the  bar  of  the  agreement. 
The  rights  of  the  parties  are  to  be  determined  by  the  contract,  and 
since  by  its  terms  the  statute  has  no  operation,  neither  Avill  the 
exceptions  to  the  statute.^  In  a  case  in  Iowa,  however,  under  a 
statute  which  provides  that  if  any  action  is  brought  within  the 
time  provided  by  statute,  but  is  discontinued  for  any  reason  except 
negligence,  and  a  new  suit  is  brought  within  six  months  after 
the  time  has  expired,  the  second  suit  shall  be  deemed  a  continu- 
ation of  the  first,  it  is  held  that  where  a  policy  required  suit  to  be 
brought  within  one  year  after  loss,  and  a  suit  was  so  brought  but 
subsequently  discontinued,  and  an  action  brouglit  to  reform  the 

Fire  Ins.  Co.  140  Ga.  531,  79  S.  E.  ulate  for  reinstatement:  stipulated 
138  (suit  brought  after  lapse  of  pol-  policy  limitation  no  defense  for  fail- 
icy  time  limit  period  barred  altliougli  ure  to  bring  second  suit  in  time  pre- 
purported  renewal  of  previous  action  scribed)  affd.  182  111.  33,  54  N.  E. 
instituted  in  court  in  time  but  dis-  1046. 

missed  and  renewed  in  superior  court  A  fire  policy  time  limitation   for 

within  six   months  thereafter:    peti-  commencing  suit  is  not  fulfilled  by  a 

tion    dismissed    on    demurrer)  ;    Mc-  prior  action  commenced  within  lim- 

Daniel  v.  German  American  Ins.  Co.  itation  period  but  dismissed.    Riddle- 

134  Ga.  189,  67  S.  E.  668  (same  point  sparger  v.  Hartford  Fire  Ins.  Co.^  7 

sustained  Avh.ere  action  commenced  in  Wall.  (74  U.  S.)  386,  19  L.  ed.  257, 

state  court,  removed  to  Federal  cir-  cited  in  Bowen  v.  National  Life  As- 

cuit   court   and   there  dismissed   and  soc.  63  Conn.  460,  475,  27  Atl.  1059 ; 

then  renewed  in  state  court  within  six  Mclntyre  v.  Michigan  State  Ins.  Co. 

months  after  said  dismissal :  also  held  52   Mich.   188,   195,  17   N.  W.   781 ; 

not  error  to  refuse  to  allow  petition  Travelers'  Ins.  Co.  v.  California  Ins. 

to  be  amended  to  effect  that  policy  Co.  1  N.  Dak.  151,  157,  8  L.R.A.  771, 

stipulation  that  any  suit  thereon  must  45  N.   W.   703;   Everett  v.   Niagara 

be  commenced  within  twelve  months  Ins.   Co.   142   Pa.   322,  331,   21  Atl. 

"next  after  the  fire"  meant  "twelve  817. 

months  after  plaintiff  was  entitled  to .  ^  Riddleberger    v.    Hartford    Fire 

commence  suit");  Phenix  Ins.  Co.  v.  Ins.  Co.  7  Wall.   (74  U.  S.)   386,  19 

Belt  Ry.  82  111.  App.  265   (suit  dis-  L.  ed.  257;  Arthur  v.  Homestead  Fire 

missed  through  error,  without  parties'  Ins.  Co.  78  N.  Y.  462,  34  Am.  Rep. 

knowledge,  for  want  of  prosecution  550;   Howard   Ins.    Co..   v.   Hocking, 

and  after  defendant's  refusal  to  stip-  130  Pa.  170,  18  Atl.  614.    See  Guth- 
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polic}',  and  after  it  was  reformed  a  new  action  was  instituted  witliin 
six  months  as  provided  by  statute,  the  second  action  must  be  deemed 
a  continuation  of  the  first,  and  the  limitation  in  the  policy  does 
not  bar  it.^  A  contract  limitation  in  an  insurance  policy  requir- 
ing suit  to  be  brought  within  twelve  months  after  loss  is  not  sub- 
ject to  the  Iowa  Code  providing  that,  after  the  commencement  of 
an  action  which  fails  for  any  cause  except  negligence  in  its  prosecu- 
tion, a  new  suit  brought  within  six  months  ''shall,  for  the  purpose 
herein  contemplated,''  be  a  continuation  of  the  lirst.' 


rie  V.  Connecticut  Indemnity  Assoc. 
101  Tenn.  643,  649,  49  S.  W.  829. 


^Jacobs  V.  St.  Paul  Fire  &  Marine    or  review). 


ises  and  judgment  for  plaintiff  af- 
firmed upon  application  for  certiorari 


Ins.  Co.  86  Iowa,  14.5,  53  N.  W.  101. 
'  Harrison    v.    Hartford   Fire   In.s. 


Massachusetts. — Paul  v.  Fidelity  & 
Casualty  Co.  186  Mass.  413,  416,  104 


Co.  102  Iowa,  112,  47  L.R.A.  709,  71  Am.  St.  Rep.  594,  71  N.  E.  801. 

N.  W.  220,  Code  1873,  tit.  17,  c.  2.  Michigan.— Bahroogc  v.  Rochester 

See  the  following  cases :  Gern:an  Ins.  Co.  177  Mich.  442,  143 

Connecticut.  —  Chichester  v.  New  N.  W.  608  (standard  flre  policj^:  stat- 
Hampshire  Fire  Ins.  Co.  74  Conn,  ute  extending  time  for  commenee- 
510,  51  Atl.  545  (after  nonsuit  action  ment  of  suit  after  abatement  or  dis- 
may not  be  renewed  within  one  year  missal,  etc.,  has  no  application : 
although  standard  policv:  Pub.  Acts  Comp.  L.  sec.  9738,  5  How.  Stat.  [2d 
1895,  c.  193;  Pub.  Acts  1890,  c.  226).  ed.]  sec.  14,145). 

Georgia.- — Melson   v.   Phoenix   Ins.  Missouri.  —  Karnes  v.  American 

Co.  97  Ga.  722,  25  S.  E.  189  (bar  of  Fire  Ins.  Co.  144  Mo.  413,  46  S.  W. 

limitations   not   saved   by   Ga.    Code  166  (action  brought,  nonsuit  suffered, 

sec.  2932,  where  suit  commenced  after  and    suit   instituted   more   than    one 

time  limit,   even   though   renewal   of  ,year  thereafter:  policy  required  suit 

action  on  which  nonsuit  suffered  less  to  be  brought  within  one  year  from 

than  six  months  befoi'e  commencing  date  of  tire :  stat.  1889,  sec.  6784,  per- 

second  action).  niitted   new   action   within   one  year 

Kansas. — McElroy   v.    Continental  after    nonsuit :    held    new    suit    not 

Ins.  Co.  48  Kan.  200,  203,  29  Pac.  barred:  another  statute  was  also  in- 

478.  volved  prohibiting  policy  time  limita- 

Louisiana. — Tracy   v.    Queen    City  tions  for  suing:  Rev.  Stat.  1889,  sec. 

Fire  Ins.  Co.  132  La.  610,  61  So.  687,  2394). 

42  Ins.  L.  J.  993  (contended  that  cur-  New  York.  —  O'Neil  v.  Franklia 

rent  of  prescription   interrupted  by  Fire  Ins.  Co.  145  N.  Y.  Supp.  432,. 

original    suit    brought    four   months  159  App.  Div.  513,  43  Ins.  L.  J.  388 

after  fire  but  dismissed  for  want  of  (separate    action,    before   expiration 

jurisdiction  ratione  personae,  wliere-  of  policy  time  limitation  for  suing,  by 

upon  action  was  brought,  but  more  mortgagee  to  whom  policy  payable  as 

than  one  year  after  the  fire :  held  that  interest  might  appear:  dismissed  by 

standard  policy  form  not  properly  a  stipulation  that  claim  be  asserted  in 

contractual  limitation  but  one  special-  insured's  action  by  answer,  which  was 

ly  ])rescri])ed  by  law  of  said  state  and  served  upon  said  policy  time  limita- 

governed  by  rule  in  Rev.  Civ.  Code  tion  had  expired:  held  not  a  "volun- 

art.  3518,  that  prescription  is  inter-  tary     discontinuance"     within     Code 

rupted  by  the  citation  of  defendant,  Civ.    Proc.    sec.    405,    providing    for 

even  in  a  suit  before  a  court  without  commencement  of  new  action  where 

competent  jurisdiction  in  the  prem-  one   connnenced  within   time  limited 
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§  3206.  Effect  of  attempt  to  sue  in  foreign  court  having  no  juris- 
diction.— If  the  claimant  under  a  i)oliey  attempts  to  sue  a  domestic 
cori)oration  in  a  foreign  court  having  no  jurisdiction  the  time  taken 
in  making  such  attempt  will  not  be  deducted  from  the  time  limited 
bj'  the  itrovision  in  the  policy  for  liringing  suit.^ 

§  3207.  Waiver  by  act  of  insurer:  negotiations  for  adjustment. — 
A  provision  requiring  suit  to  be  brought  within  a  certain  time  may 
be  waived,  and  this  waiver  may  be  inferred  from  acts  aud  conduct 
on  the  part  of  the  insurer.  And  if  the  insured  is  induced  by  the 
acts  of  the  otlicers  or  agents  of  the  insurer  to  suspend  for  a  certain 
time  the  performance  of  acts  required  on  his  part  after  loss,  such 
time  should  be  added  to  the  time  limited  for  bringing  action.^ 

Again,  a  stipulation  limiting  the  time  within  which  an  action 
maybe  brought  on  an  insurance  policy  or  certificate,  being  for  the 
benefit  of  tlie  company,  may  be  waived  by  it.^"  So  a  condition  in  a 
policy  that  a  failure  to  bring  stiit  within  a  certain  time  after  loss 
shall  constitute  a  forfeiture,  is  a  contract,  and  not  a  statute  of  limi- 
tations, and  may  be  waived  by  the  insurer,  or  he  may  be  estopped 
by  his  acts  from  insisting  upon  its  enforcement.^^  And  a  con- 
dition in  a  policy,  requiring  suit  to  be  brought  within  six  months 
after  the  loss,  may  be  waived,  and  such  waiver  need  not  be  express, 
but  may  consist  of  the  acts  and  conduct  of  the  company  and  its 
officers,  which  throw  the  insured  off  his  guard,  and  lull  him  into 
security  until  the  expiration  of  the  time  mentioned  in  the  con- 
dition.^2  go  tj-^e  limitation  clause  and  arbitration  clause  in  a  policy 
can  be  orally  waived  by  the  insurer.^^ 

is  terminated   in   any   other  manner  brought    extension    would    be    with- 

''than    a    voluntary    discontinuance,"  drawn  and  be  void), 

etc      "Periods  of  limitation  lixed  bv  ^  So  held  in  Maclntyre  v.  Michigan 

special  contract  are  held  to  be  periods  State  Ins.   Co.  52  Mich.  188,  17  N. 

of  limitation  prescribed  by  this  chap-  ^^  •  ^^81.                                         n^    os 

ter.    .    .    .    We  think  the  right    .    .    .  ,,.' ^^^  l^PP,^  J-  P^J^^^^^l^^."'-   ^°-  ^^ 

IS  not  t,arred.by  the  twelve  months  ^^  js.^^  Am.  Ee^^^^ 

period  ot  limitation    because  of  the  ^^          -^  ^  ^^^^.^^  ^^  ^^^^^^^  ^^^  j^^^^_ 

^'^r9lr%''v'',Uo^l1^    F  \045  410,  23  L.R.A.(N.S.)  304n,  131  Am. 

aff'd  216  ^.  Y.  b42.  110  Is.  E.  1045.  g^    ^^^^    253,  86  N.  E.  482. 

F/r^wm.— Cochran  v.  London  As-  n  j)i|3]3^.eii   y.   Georgia   Home   Ins. 

surance  Corp.  93  Va.  553,  2a  S.  E.  q^   -^-j^q  j^   q^^,  ^g^^  28  Am.  St.  Rep. 

597  (creditor  of  insured  granted  ex-  ^jyg^  -^4  g_  Yj.  783. 

tension  of  time  by  insurer'.s  manager ;  q^  estoppel   to   plead   defense   of 

suit    which    had    been    prematurely  limitation  to  action  on  insurance  pol- 

brought  was   nonsuited;   said   exten-  iey,  see  note  in  63  L.K.A.  204. 

sion  presumed  to  have  been  accepted  "12  Bonnert  v.  Pennsylvania  Ins.  Co. 

in  second  action  begun  within  extend-  129  Pa.  St.  558,  15  Am.  St.  Rep.  739, 

ed  period  although  adjuster  attempt-  18  Atl.  552. 

ed  to  attach  condition  that  if  suit  was  ^^  Hutchinson  v.  Liverpool  &  Lon- 
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It  is  held  that  in  order  to  constitute  a  waiver  by  the  company  of  a 
condition  in  the  policy  Umiting  the  time  in  which  suit  shall  be 
brought  after  loss,  the  act  or  declaration  relied  upon  must  be  done 
or  made  during  the  running  of  the  period  of  limitation.^*  But  it 
is  also  declared  that  this  is  so  decided  only  in  a  few  cases,  and  that 
the  true  rule  and  the  one  founded  upon  better  reason  is  that  such  a 
condition  may  be  and  is  waived  if  assurer,  with  full  knowledge  of  a 
forfeiture  consequent  upon  noncompliance  by  assured  with  such 
limitation  of  action  clause,  by  its  acts  or  conduct  subsequent  to  said 
limitation  period  or  forfeiture  induces  assured  to  incur  trouble  or 
expense  in  the  belief  that  the  validity  of  his  claim  is  recognized.^** 
Again,  when  an  insurance  company  attempts  to  defeat  a  recovery' 
upon  a  policy  upon  a  condition  for  its  own  benefit,  and  which  de- 
prives the  assured,  no  matter  how  honest  his  claim,  of  the  indemnity 
which  he  paid  for,  the  company  must  be  held  to  entire  good  faitli, 
and  the  breach  of  condition  must  be  promptly  taken  advantage  of. 
Nothing  else  must  be  alleged  as  a  reason  for  nonpayment,  and  the 
assured  must  not  be  led  astray  by  proposing  settlement  on  grounds 
other  than  the  alleged  breach  of  condition.^* 

So  the  rule  first  stated  applies  where  the  company,  by  fraud  or 
by  holding  out  reasonable  hopes  of  an  adjustment,  prevents  the 
assured  from  bringing  suit  within  the  time  limited ;  ^^  for  the 
insurer  cannot,  after  it  has  induced  the  insured  to  believe  that  the 
loss  will  be  adjusted  amicably  and  the  amount  finally  paid,  and 
thus  lulled  the  latter  into  inaction,  refuse  to  pay  the  loss  after  the 
time  limited  has  expired,  by  claiming  that  the  provision  as  to  the 
time  of  bringing  suit  has  not  been  complied  with.^'    And  it  is  not 

don  &  Globe  Ins.  Co.  153  ^Mass.  143,  81,  21  L.R.A.  743,  745,  39  Am.  St. 
10  L.R.A.  558,  26  N.  E.  439.  Rep.  877,  56  N.  W.  332. 

The  waiver  of  policy  time  limit  i*  Everett  v.  London  &  Lancashire 
stipulation  need  not  be  in  writing,  Ins.  Co.  142  Pa.  St.  332,  24  Am.  St. 
for  insurer  may  by  its  acts  and  con-  Rep.  499  21  Atl.  819. 
duct  be  equitably  estopped  from  as-  ife  Bates"  v.  German  Commercial 
serting  the  prescribed  hmitation  m  Accident  Co.  87  Vt.  128,  88  Atl.  532, 
bar  to  assured  s  action.  Ihompson  ac,  t  t  j  -1707 
V.  Phenix  Ins.  Co.  136  U.  S.  287,  34       15  r  ,       p  ,        ■    t       n 

L.  ed.  408,  10  Sup.  Ct.  1019,  cited  .^S  p  Sf -«  1  r??^'^l?'l^"'V^,^- 
in  De  FarJonnet  v.  Western  Ins.  Co.  ]f  Tf;  ^*-f  ^' ^^  Am  St  Rep.  .39, 
110  Fed.  405.  410;  Kettenring  v.  }^.  ^^^-  ^^^2.  Time  limitation  for 
Northwestern  Masonic  Aid  Assoc.  96  ^^-^^fng  suit  and  the  text  was  ap- 
Fed.  177,  178;  Jackson  v.  Fidelity  &  P^^^^^  ^o  a  claim  of  breach  of  eondi- 
Casualtv  Co.  75  Fed.  359,  365.  21  ^lon  to  avoid  payment. 
C.  C.  A.  394,  400,  41U.  S.  App.  552;  ^^  Derrick  v.  Lamar  Ins.  Co.  74 
Steel  V.  Phenix  Ins.  Co.  47  Fed.  863,   HI-  404. 

864;  Hart  v.  Iron  Citv  Mutual  Fire  ^''United  States. — Thompson  v. 
Ins.  Co.  (Pa.)  3  Lack.  Leg.  N.  261;  Phoenix  Ins.  Co.  136  U.  S.  287,  34 
Hart  V.  Citizens  Ins.  Co.  86  Wis.  77,    L.  ed.  408,  10  Sup.  Ct.  1019;  Curtis 
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necessary  ior  the  insured  to  show  that  Ihc  company  directly  re- 
quested liini  to  delay  brin,o;ing  suit.^^  Again,  a  provision  in  a  policy 
of  indemnity  insurauce  that  action  nmst  be  brought  ui)on  it  within 
thirty  days  after  satisfaction  of  a  ilnal  judgment  for  damages  by 
assured  is  waived,  and  not  merely  suspended,  by  the  prolongation 
of  attempts  at  compromise  beyond  the  thirty-day  period. ^^  So 
delaying  action  for  insurance  for  more  than  one  year  and  a  half 
ai'ter  a  letter  froui  the  insurer  asking  that  the  matter  may  rest 
until  an  adjuster  calls,  is  not  fatal,  although  nothing  more  is  heard 
about  the  adjuster  and  the  delay  continued  for  nearly  a  year  after 
the  limitation  of  the  time  for  action,  which  was  waived  by  the 
latter,  had  expired.^"  And  where  a  loss  under  an  insurance  policy 
is  adjusted,  and  the  insuring  company  agrees  to  pay  a  fixed  sum 
on  or  before  a  day  certain,  a  complaint  alleging  those  facts  bases 
the  action  upon  the  adjustment,  and  the  limitation  of  time  for 
bringing  action  contained  in  the  policy  does  not  apply.^  And 
although  a  life  policy  requires  that  an  action  thereon  shall  be 
commenced  within  a  year  from  the  death  of  the  insured,  it  can- 
not be  held  that  an  action  commenced  after  the  expiration  of  nine- 
teen months  from  such  death  is  barred,  where  the  company 
promised  to  pay  if  the  premiums  had  been  paid,  and  prevailed 
upon  the  plaintiff  to  wait  until  after  the  year  had  expired  from 
the  return  of  their  agent  from  the  Klondike  country,  to  whom  it 

V.  Home  Ins.  Co.  1  Biss.  (U.  S.  C.  C.)  New  York. — Barnum  v.  Merchants' 

485,  Fed.  Cas.  No.  3,503.  Fire  Ins.  Co.  97  N.  Y.  188. 

Illinois. — Allemania  Fire  Ins.   Co.  Pennsylvania. — Harold  v.  People's 

V.  Peek,  133  111.  220,  23  Am.  Rep.  Mutual  Accident  Assoc.  12  Pa.   Co. 

610,    24   N.    E.    538;    Home    Ins.    &  Ct.  Rep.  454,  2  Pa.  Dist.  R.  503. 

Banking  Co.  v.  Myer,  93  III  271.  Texas.— ^i.    Paul    Fire   &   ]\Iarine 

Indiana. — Grant  v.  Lexington  Ins.  Ins.  Co.  v.  McGregor,  63  Tex.  399. 

Co.  5  Ind.  23,  61  Am.  Dec.  74.  Wisconsin. — Black  v.   Winnesheik. 

Iowa. — Mickey  v.  Burlington  Ins.  31  Wis.  74. 

Co.  35  Iowa,  174,  14  Am.  Rep.  494.  ^^  Allemania  Fire  Ins.  Co.  v.  Peck, 

Massachusetts.— lAtile    v.    Phcenix  133  111.  220,  23  Am.  Rep.  610,  24  N. 

Ins.  Co.  123  Mass.  380,  389,  25  Am.  E    538. 

Rep.  96;  Fullam  v.  New  York  Ins.  ^^  Lynchburg    Cotton    Mill    Co.    v. 

Co.  7  Gray   (73  Mass.)    61,  66  Am.  Travelers'  Ins.  Co.  149  Fed.  954,  79 

Dec.    462.  C.  C.  A.  464,  9  L.R.A.(N.S.)   654n. 

Michigan. — Voorheis     v.     People's  On     waiver     of     short     limitation 

Mutual  Benefit  Soc.  91  ]\Iich.  469,  51  period  in  policy  by  efforts  at  com- 

N.  W.  1109 ;  Peoria  Ins.  Co.  v.  Hall,  ijromise  extending  beyond  its  termi- 

12  Mich.  202,  203.  nation,   see  note  in   9   L.R.A.(N.S.) 

Nebraska. — Phoenix  Ins.  Co.  v.  Rad  654. 

Bila   Hora,   41   Neb.   21,   59   N.   W.  20  Turner   v.    Fidelity   &   Casualty 

752.  Co.  112  Mich.  425,  38  L.R.A.  529,  70 

New  Jersey.— Islarim  v.  State  Ins.  N.  W.  898. 

Co.  44  N.   J.  L.  485,  43  Am.   Rep.  ^  Strampe   v.   Minnesota   Farmers' 

397.  IMutual  Ins.  Co.  109  Minn.   364,  26 
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was  claimed  the  premiums  had  been  paid.  Xor  will  a  court  say 
that  such  delay  was  unreasonable,  as  a  matter  of  law,  where  the 
question  of  unreasonableness  was  submitted  to  the  jury  and  found 
in  favor  of  the  plaintiff.^ 

If,  however,  the  acts  or  conduct  of  the  insurer  which  led  the 
insured  to  believe  that  the  loss  would  be  paid  cease  so  as  to  allot\' 
the  insured  a  reasonable  time  within  which  to  bring  suit,  there 
will  be  no  waiver  of  the  provision ;  as  where  the  negoHations  ceased 
seven  months  before  the  expiration  of  the  time,  this  was  held  no 
waiver  of  the  limitation.^  So  the  fact  that  an  insurer  against  death 
by  accident  in  various  negotiations  with,  and  communications  to, 
persons  entitled  to  maintain  an  action  on  the  policy  did  not  call 
their  attention  to  the  provision  therein  limiting  the  time  within 
which  action  thereon  might  be  brought,  nor  in  any  way  indicate 
that  rehance  would  be  brought  on  such  provision,  is  not  a  waiver 
thereof,  nor  does  it  create  any  estoppel  against  subsecjuent  reliance 
on  it.*  And  in  another  case  there  was  held  to  be  no  waiver  where 
negotiations  ceased  two  months  l)efore  the  expiration  of  the  time.^ 
So  although  there  have  been  negotiations  for  a  settlement,  this 
does  not  prevent  the  clause  from  being  a  bar  to  an  action  com- 
menced after  the  expiration  of  the  time,  where  it  appears  that 
sixty  days  after  the  loss  the  company  repudiated  all  liability  under 
the  policy.^  The  mere  pendency  of  negotiations  between  the  par- 
ties, or  the  fact  that  occasional  interviews  .are  had  between  them 
in  regard  to  the  adjustment  or  settlement  of  a  loss,  will  not  of  them- 
selves operate  as  a  waiver  of  the  stipulation,  or  be  an  equitable 
estop'pel.'  The  negotiation  uuist  Ije  such  as  to  induce  the  insured 
to  believe  that  the  loss  will  be  paid,^  and  if  during  the  pendency 
of  negotiations  the  insured  forbears  to  bring  suit  at  the  instance 
of  the  company,  the  limitation  will  be  waived,^  and  the  company 
cannot  cut  oft'  the  right  to  sue  by  withholding"  its  decision  upon 
the  proofs  until  the  stipulated  period  for  suing  has  expired,  even 

T,.R.A.(N.S.)  999n,  131  Am.  St.  Rep.  '^  MaeFarland  v.  .^tna  Ins.  Co.  G 

781,  123  N.  W.  1083.  W.  Va.  42.3,  437.    See  also  Alleinania 

2  Hall  V.  Central  Union  Life  Ins.  Ins.  Co.  v.  Little,  20  111.  App.  431: 
Co.  23  Wash.  010,  7)1  L.R.A.  288,  Gooden  v.  Amoskeag  Fire  Ins.  Co.  20 
83  Am.  St.  Rep.  844,  63  Pac.  505.  N.  H.  73;  Riplev  v.  yEtna  Ins.  Co. 

3  Steele  v.  Plwnix  Ins.  Co.  (U.  S.  30  N.  Y.  136,  86  Am.  Dee.  362;  Mav- 
C.  C.)  47  Fed.  863,  21  Ins.  L.  J.  242.  nard  v.  Vanderwerkor,  76  Hun    (N. 

*Paul  V.  Fidelity  &  Casualty  Co.  Y.)   25,  27  N.  Y.  Supp.  714,  s.  e.  59 

186  Mass.  413,  104  Am.  St.  Rep.  594,  iN".  Y.  St.  Rep.  154. 

71  N".  E.  801.  «  National  Fire  Ins.  Co.  v.  Brown, 

5  Blanks   v.   Hihernia   Ins.   Co.   36  128  Pa.  St.  386,  18  Atl.  389. 

Ijs.  Ann.  599.  ^^  Andes  Insurance  Co.  v.  Fish,  71 

«Lentz  V.  Teutonia  Fire  Ins.   Co.  111.    620. 
96  Mieh.  445,  55  N.   W.   99.3.     The 
lime  limit  in  this  rase  was  six  months. 
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though  the  lime  allowed  for  exainiuin.t;"  the  proofs  would  have 
eonyunied  it.^°  Letters  written  by  an  insurance  company  to  its 
agent,  denying  liability  for  a  loss,  but  informing  him  that,  to  avoid 
litigation,  the  company  would  settle  under  certain  conditions,  the 
contents  of  which  were  not  made  known  to  the  insured,  nor  the 
conditions  perfoi'med,  are  not  evidence  of  a  waiver  by  the  com- 
pany of  a  condition  in  its  policy  limiting  the  time  within  which 
.-uit  must  be  brought. ^^ 


^°  Westeliester  Fire  Ins.  Co.  v. 
Dodge,  44  Mich.  420,  6  N.  W.  865. 
See  Ames  v.  New  York  Union  Ins. 
Co.  14  N.  Y.  (4  Kern)  253. 

^^  Everett  v.  London  &  Liverpool 
Ins.  Co.  142  Pa.  St.  332,  24  Am.  St. 
Ifcj).  499,  21  All.  819. 

For  other  instances  see  the  follow- 
ing- cases: 

United  States. — Fellman  v.  Royal 
Ins.  Co.  184  Fed.  577,  106  C.  C.'A. 
557,  40  Ins.  L.  J.  983,  185  Fed.  689, 
107  C.  C.  A.  637  (such  condition  for 
insurer's  benefit  may  be  waived,  and 
strict  evidence  not  required  to  estab- 
lish waiver  as  condition  in  derogation 
of  common  law);  Lehigh  Valley  R. 
Co.  V.  Providence-Washington  Ins. 
Co.  172  Fed.  364,  97  C.  Cf.  A.  62,  38 
Ins.  L.  J.  1250  (marine  policy  issued 
to  carrier  on  cargoes :  libellant  in- 
sured :  vessel  sank :  evidence  of  prom- 
ise to  bear  part  of  expenses  of  liti- 
gation did  not  estalilish  waiver,  and 
insisting  on  certain  defenses  no 
Avaiver  within  rule  that  waiver  is  in- 
tentional relinquishment  of  known 
rights)  aff'g  167  Fed.  223;  De  Far- 
connet  x.  Western  Assur.  Co.  122 
Fed.  448,  58  C.  C.  A.  612  (marine 
jjolicy:  after  negotiations  for  settle- 
ment, and  furnishing  requested 
]jroofs  and  documents  at  considerable 
expense  insurer  refused  payment  but 
without  objecting  to  time  of  presenta- 
tion of  claim :  action  not  barred  as 
insurer  held  by  its  conduct  to  have 
waived  prescribed  limitation  to  one 
year  after  loss)  aff'g  110  Fed.  405; 
Phillips  V.  Union  Central  Life  Ins. 
Co.  (U.  S.  C.  C.)  101  Fed.  33,  29  Ins. 
L.  J.  628  (action  was  brought  in  time 
under   misappreliension    as    to    bene- 
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ficiary:  death  had  intervened  before 
actual  delivery  of  policy  and  there 
was  no  ojiportunity  to  correct  mis- 
take; upon  discovery  of  exact  state 
of  affairs  bill  in  equity  was  brought 
to  compel  delivery  of  policy  but  this 
was  after  expiration  of  time  limit  for 
suing:  insurer  held  estopped)  case 
was  reversed  but  plaintiff  also  held 
not  barred  in  Union  Central  Life  Ins. 
Co.   V.   Phillips,  102  Fed.  19,  41   C. 

C.  A.  623;   Alton  v.  McFall    (U.  S. 

D.  C.)  89  Fed.  463  (marine:  insured 
encouraged  in  belief  that  loss  would 
be  paid  as  soon  as  could  be  done  and 
conduct  induced  insured  to  believe 
tluit  insurer  did  not  intend  to  rely  on 
contractual  limitation:  judgment  for 
plaintiff')  ;  Rogers  v.  ^-Etna  Ins.  Co. 
(U.  S.  D.  C.)  76  Fed.  569  (insurers 
estopped  during  negotiations  for 
compromise)  aft"'d  95  Fed.  103,^5  C. 
C.  A.  396. 

Georgia. — McDaniel  v.  German 
American  Ins.  Co.  134  Ga.  189,  67 
S.  E.  668  (eiTor  to  disallow  amend- 
ment to  ])etition  whei'e  allegation  that 
assured  misled  by  assurer  amounts  to 
estoppel  of  right  of  insurer  to  plead 
policy  contractual  limitation  that  no 
suit  should  be  maintained  unless  com- 
menced within  "twelve  months  next 
after  the  hre"). 

Illinois.  —  Metropolitan  Accident 
Assoc,  v.  Clifton,  63  III.  App.  152 
(mere  request  by  insurer  for  inter- 
view without  anything  further  no 
waiver). 

Minnesota. — Strampe  v.  Minnesota 
Farmers'  Mutual  Ins.  Co.  109  Minn. 
,364,  26  L.R.A.(N.S.)  999,  123  N.  W. 
1083,  39  Ins.  L.  J.  2()3  (hail  insur- 
ance: where  action  based  on  promise 
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The  rule  that  such  a  time  Umitation  stipulation  is  for  insurer's 
benefit  and  therefore  may  be  waived  by  it,  applies  to  a  credit 
guaranty  policy;  and  a  waiver  of  a  one  year's  limitation  is  shown 
by  agreement  that  ultimate  result  of  bankruptcy  proceeding  should 
determine  amount  of  loss.^^^ 

A  stipulation  in  an  employers'  liability  that  no  action  shall  lie 
against  insurer  unless  brought  within  the  period  within  which  a 
claimant  might  sue  assured  for  damages  unless  at  the  expiration  of 
such  period  an  action  is  pending  against  assured  in  which  case  an 
action  may  be  brought  against  insurer  by  assured  within  thirty  days 
after  final  judgment  rendered  against  assured  and  satisfied,  is 
waived  and  not  merely  suspended  by  negotiation  for  a  settlement, 
compromise  or  adjustment  continued  after  the  exj^iration  of  said 
period  and  after  such  waiver  the  general  statute  limitations  and 
not  said  special  time  limitation  governs  the  pa'rties.'^^^ 

to  pay  fixed  sum  or  or  about  a  day  and  may  be  waived  or  pleaded  in  de- 
certain,  made  after  adjustment,  pol-  fense). 

icy  time  limitation  for  suing  does  not        Vermont. — Bates  v.  German  Com- 

ajjply    as    the    adjustment    puts    as-  mercial  Accident  Co.. 87  Vt.  128,  88 

sured's  claim  in  this  respect  outside  Atl.  532,  42  Ins.  L.  J.  1797  (accident 

of  policy  and  only  limitation  would  policy :  stipulation  may  be  waived  or- 

be   that   of   the  statute,   see   §   3254  ally  or  in  writing,  expressly  or  im- 

herein).  pliedly,  as  it  is  for  insurer's  benefit: 

Mi.-isissippi. — Phoenix   Ins.    Co.    v.  it  requires  no  new  consideration   to 

Smith,    95    Miss.    347,   48    So.    1020  support  it  and  need  not  amount  to  an 

(stipulation  may  be  waived  as  it  is  estojipel:    distinction   made   between 

fur  msurer's  benefit :  policy  time  lim-  provision   in   charter   and   in   policy 

itation  for  suing  not  available  wliere  and  whether  contractual  or  statutory-, 

Ijill  by  assurer  to  cancel  policy  for  also    whether    limitation    of    liability 

fraud   and   crossbill  filed   after  such  or  limitation  of  remedy). 
])rescribed    time    limits    seeking    en-        ^^^  Philadeli:)hia    Casualty    Co.     v. 

forcement  of  policy).  Thacher,  236  Fed.  869,  150  C.  C.  A. 

Sew    York.— Reese    v.    Fidelity    &  131,  49  Ins.  L.  J.  239  ("The  contrac- 

Deposit  Co.  156  N.  Y.  Supp.  408,  93  tual    limitation   was   thus    abrogated 

Misc.  31  (where  evidence  of  defend-  by  agreement.     It   was   a  provision 

ant's   waiver   of   such   condition   was  for   tlie   protection   of   the   com])any 

admitted    without    objection    but    no  which  it  could  waive,  and  did  waive 

motion  to  dismiss   complaint  on  the  by  its  consent  to  await  the  result  of 

si)ecific  ground  that  no  waiver  was  the   bankruptcy   proceedings.     .     .     . 

])leaded,  was  made,  a  contention  that  The  one  year's  contractual  obligation 

the  ex))iration  of  the  time  limit  was  was  thus  entirely  abrogated,  not  sus- 

a  condition  precedent  to  the  bringing  pended." — Brown,  D.  J.) 
of  tlie  action  cannot  be  urged  on  ap-        ^^^  Lynchburg   Cotton   Mill    Co.   v. 

peal  from  the  judgment  in  favor  of  Travelers'  Ins.  Co.  149  Fed.  954,  79 

plaintiff).  C.  C.  A.  464,  36  Ins.  L.  J.  437,  rev'g 

Oklahoma. — Northwestern  Nation-  140  Fed.  718,  35  Ins.  L.  J.  173  ("The 
al  Life  Ins.  Co.  v.  Ward,  —  Okla.  requirement  to  sue  within  thirty  days 
— ,  155  Pac.  524  (policy  i.ssued  in  is  a  stringent  clause  at  best  in  con- 
Indian  Territory:  limitation  clause  travention  of  the  general  law  upon 
for  suing  not  a  condition  precedent  the  subject,  and  only  enforceable  be- 
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§  3208.  Provision  that  if  adjustment  not  satisfactory,  suit  must 
be  brought  within  certain  time:  effect  of  adjustment. — W'hcro  the 
l)itlii-y  lUMviilc's  lluil  if  llu'  Mtljusliiicul  i<  iiol  salisl'aclory  to  tlu^ 
in.'^urotl  lu'  must  lirinu  liis  ;u-ti<»n  within  ,1  (•crhiiii  lime,  it  is  hehl 
that  in  rase  thiMv  is  in»  ;Mlju>tmeut  tiio  slipulalidii  doi's  not  apply. ^^ 
AVhoiv  the  policy  hmits  llio  tiiiu'  wilhiii  which  suit  must  he  ])r()Ut2;ht, 
and  there  is  an  adjustment  of  the  loss,  the  limilaliou  does  not  ap[»ly. 
since  the  suit  then  is  hased  up<in  the  adjustment,  which  is  a  new 
asireenient.^^ 

§  3209.  Request  for  further  proofs  waives  limitation  as  to  time 
of  bringing  suit. —  If  tlic  insurer  makes  merely  formal  objections  to 
the  proofs  of  loss  as  snhniitted,  and  makes  no  ohjection  to  the 
validity  of  the  claim,  and  requests  further  proofs,  the  provision 
as  to  the  time  of  conimencinii  the  action  is  waived  for  the  time, 
or,  in  other  words,  is  siis])ended.^*  So  in  ca>*c  of  an  accident  policy 
where  proofs  of  injury  were  liled  in  time  hut  were  rejected,  hut 
ihereafter,  and  some  time  after  the  expiration  of  the  time  limit. 
other  information,  papers  and  proofs  Averc  furnished  upon  request, 
it  was  held  tljcre  was  a  waiver  of  the  rc(iuirement  that  suit  be 
brought  witliin  a  certain  time.^** 

§  3210.  Effect  of  waiver  of  proofs  where  policy  provides  that  no 
suit  can  be  brought  until  certain  number  of  days  after  proofs 
furnished. — If  the  policy  provides  tJiat  no  suit  can  be  brought 
thereupon  until  a  certain  number  of  days  affer  proofs  of  loss  are 
furnished,  and  there  is  a  waiver  of  the  proofs  by  the  insurer,  the 
period  designated  will  commence  to  ]'un  from  the  date  of  the 
waiver.  Thus,  where  the  policy  made  the  loss  payable  sixty  days 
after  proofs  were  received,  and  th.e  proofs  were  waived  l)y  the  in- 
surer requiring  an  examination  under  oath,  it  was  held  that  the 
loss  became  payable  at  least  at  the  ex[)iration  of  sixty  days  from 
the  time  when  such  examination  submitted  to  by  the  assured  was 
duly  delivered  to  the  insurer.^^    The  waiver  of  proofs  in  such  a  case 

cause  of  the  special  agreement  of  the  ^^  Smith    v.    Glens   Falls    Ins.    Co. 

parties;  and  it  is  one  that  cannot  and  (;2  N.  Y.  85. 

should  not  be  revived  by  implieation  ^^  People  v.   Liverpool,   London   & 

if  once  lost;  and  besides  the  equities  Globe    Ins.   Co.  2   Tlionip.  &   C.    (N. 

of  the  ease  would  be  unfavorable  to  Y.)  2()8. 

the    adoption    of    such    a    policy." —  ^^  Bates    v.    German    Commercial 

Waddill.  D.  J.).     See  §§  2800,  3224  Accident  Co.  87  Vt.  128,  88  Atl.  532, 

herein.  42  Ins.  L.  J.  1797.     See  Beliyraer  v. 

^2  Landis  v.  Home  Ins.  Co.  5(5  Mo.  Metropolitan  Life  Ins.  Co.  3  Ohio  N. 

591.     See  also  Williams  v.  New  Ene:-  1^-  l^^^,  1  Giiio  L.  D.  266. 

land    Fire    Ins.   Co.    29    Me.    465;  ^^  Badger   v.   Pha-nix   Ins.   Co.   49 

Bovnton  v.  Middlesex  Ins.  Co.  4  Met.  Wis.  396,  5  N.  W.  818. 
(45  Mass.)   21.2. 
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i.s  held  not  a  waiver  of  the  provision.  So  where  the  statutes  of  Iowa 
provided  that  no  suit  shoukl  he  brouglit  witliin  ninety  days  after 
l»roofs  of  loss  were  furnished,  it  was  held  that  under  these  statutes, 
though  there  was  a  waiver  of  proofs  of  loss,  an  action  brought  within 
ninety  days  after  such  waiver  was  premature. ^^  .V  recjuircnient 
of  a  mutual  benefit  society  that  suit  cannot  be  brought  until  a 
certain  time  after  proofs  of  death  are  furnished,  is  waived  by 
refusal  of  the  proper  officer  to  furnish  blanks  for  such  proof, 
because  the  notice  given  him  was  of  absence  for  more  than  seven 
years,  rather  than  of  death. ^''' 

§  3211.  That  denial  of  liability  waives  provision  that  suit  cannot 
be  brought  until  a  certain  time. — If  the  insurer  denies  liability  un- 
«ler  the  policy  and  refuses  to  pay  the  amount  of  loss  claimed,  the 
j)rovision  that  no  suit  can  be  brought  upon  the  policy  until  a  certain 
lime  after  loss  or  after  |)roofs  are  furnished  is  thereby  waived,  and 
ihe  right  of  action  \\]nn\  the  policy  accrues  inunediately  upon  such 
refusid.^^    So  there  is  a  waiver  where  liability  is  absolutely  repudi- 

^^  Harrison  v.  Hartford  Fire  Ins.  tiiiit   whore   an   action  is   commenced 

Co.  5!)   Fed.  732,  23  Ins.  L.  J.  161.  witliin  the  prescribed  numl)er  of  days 

Scif    also    Davis    v.    United     States  after  such  waiver:  proofs  were  also 

Health  &  Accident  Co.  73  N.  H.  425,  tiled  less  tlian  said  number  of  davs 

()2  Atl.  728,  35  Ins.  L.  J.  317  (if  it  before  suit). 

is  a.ssunied  that  formal  ])roofs  of  loss  ^"^  Miller  v.  Sovereign  Camp  Wood- 
are  wai\ed  it  cannot  be  inferred  that  men  of  the  World,  140  Wis.  505,  2S 
insurer  also  thereljy  waives  a  stipu-  L.1\.A.(X.S.)  178,  133  Am.  St.  Kep. 
lation  protecting  it  from  action  at  1U95,  122  N.  W.  112G. 
law  for  a  certain  ])eriod  from  the  ^^  United  States. — Norwich  &  New 
time  when  proofs  of  loss  should  be  York  Transportation  Co.  v.  Western 
tiled,  the  waiver  of  one  condition  does  Mai?s.  Ins.  Co.  li  Blatchf.  *(U.  S.^C. 
not  involve  tlie  waiver  of  the  other.  C.)  241,  Fed.  Cas.  No.  10,3C;>. 
From  a  judgment  of  non-suit  plain-  Colorado. — Jennings  v.  lirothei'- 
t ill' excepted,  excejition  overruled.  No  liood  Accident  Co.  44  Colo.  68,  18 
proofs  of  loss  were  given  as  required  L.K.A.(N.S.j  101),  00  Uac.  062;  Cab- 
by the  policy.  Stijiuhition  was:  no  fornia  Ins.  Co.  v.  Gracey,  15  Colo, 
action  shall  be  inaintaiiialde  before  70,  22  Am.  St.  Kep.  376,  24  Pac.  577. 
three  months,  or  six  months  from  the  Connecticiit. — Norwich  &  New 
date  on  wliicii  this  p<jlicy  requires  York  Transportation  Co.  v.  Western 
proofs  of  loss  to  bo  liled."  Action  Mass.  Ins.  Co.  34  Conn.  561. 
was  begun  within  three  months  of  Delunare. — HotCecker  v.  Now 
lliat  time).  When  action  premature-  Castle  County  Mutual  Ins.  Co.  5 
ly  brought  see  Salmon  v.  I'arm  Pro])-  ilonst.  (  Del.)  101. 
erty  Mutual  Ins.  Assoc.  1(58  Iowa.  JlUiiois. — \\'illiam.sburgli  Citv  Fire 
521,  150  N.  W.  680,  also  cases  cilrd  In-.  Co.  v.  Cary.  83  111.  45;;; ".Etna 
in  note  12  to  S  3182  herein.  Ins.  Co.  v.  .Magnirc,  51  III.  342. 

(  omptirc    Young    v.    Pennsylvania  Kiin^ds. — Cobb    v.    Insurance    Co. 

Fire  Ins.  Co.  260  Mo.  1,  187"  S.   W.  ol   \(,rlli  America,  11  Kan.  !)3. 

.S56  (waiver  of  jiroofs  of  loss  by  sub-  .Muri/laud. — Allegre     v.     Maryland 

hii.^sion  to  arbitration  will  operate  to  Ins.  Co.  6  liar.  tV:  ,J.    (.Md.j   J()S,  14 

Iircclnde   the   <let<'rise    of    prciinilnrt'  Am.  Dec.  280. 
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{j  3211  JOYCE  ON  INSURANCE 

ated.^®  I'lulcr  a  stalulo  in  lowa^"  i)ru\i(lin,ii;  llial  at'tion  upon 
policies  of  insurance  shall  not  he  he.mni  in  less  than  ninety  day? 
after  notice  of  loss,  it  is  hehl  that  lluninh  the  coni])any  may  deny 
Hahility  and  refuse  to  pay  the  loss,  this  will  not  enahle  the  insured 
to  hriuL:;  an  aiiion  hcforc  the  cxiiiralioii  of  the  ninety  days.^ 

Minnesota.  —  riuniix  Ins.  Co.  v.  DOS.  mud.  203  N.  Y.  453,  90  N.  K. 
raylor,  5  Minn.  ((Jil.  393)  4})'J.  744. 

Missouri. — Tandis  v.  lloiue  Mutual  yorth  Carulina. — Moore  v.  General 
Fire  &  iMarino  Ins.  Co.  .")(!  Mo.  oitl.       Accident  Fire  &  Life  Assur.   Corp. 

New    Jersi'i/.—Siate    Ins.    Co.    v.    173  N.  Car.  532,  92  S.  E.  3G2. 
!Maackens,  38  N.  J.  L.  564.  Pcii)is>/lv(utia. — Curran  v.  National 

Xorth  Carolina.— C\avk  Millinery  Life  Ins.  Co.  of  U.  S.  251  Pa.  420, 
Co.  V.  National  Union  Fire  Ins.  Co.    90  Atl.  1041. 

100  N.  Car.  130,  75  S.  E.  944,  41  Ins.  Oklahoma.— Oklahoma,  Fire  Ins. 
L.  J.  1820,  1831.  Co.    V.    Mundel,   42    Okla.    270,    141 

Ohio. — United  Fireman's  Ins.  Co.  Pac.  415  (suit  instituted  in  time  but 
V.  Kukral,  7  Ohio  Cir.  Ct.  K.  350,  after  exi)irati()n  thereof  plaintiff 
40  0.  C.  D.  633,  30  Week.  L.  Bull,  amended  petition,  and  answer  denied 
o50.  Iial)ilit3',  settinjj^   up   the  grounds  of 

Wisconsin. — Fi'cnch   v.   Fidelity   &    defense;    held    that   action    could    \n; 
Casualty  Co.  135  Wis.  259,  17  L.K.A.    maintained  on  amevded  petition  and 
(X.S.)  iOll,  115  N.  W.  809;  Warner    not  then  prematurely  l)rought). 
V.  Peoria  Ins.  Co.  14  AVis.  318.  Texas. — Western  Indemnity  Co.*  v. 

Text  is  also  supported  by  the  fol-  MacKechnie,  —  Tex.  Civ.  App.  — , 
lowinfT  cases :  185  S.  W.  015 ;  Northern  Assur.  Co. 

United  States. — Depue  v.  Travel-  Ltd.  of  L.  v.  Morrison," —  Tex.  Civ. 
ers'  Ins.  Co.  (U.  S.  C.  C.)  100  Fed.  App.  — ,  162  S.  W.  411  (upon  total 
183,  38  Ins.  L.  J.  530.  loss  and  denial  of  liability  suit  may 

Illinois. — American  Home  Circle  v.  be  commenced  without  waitinj^  pr^t;- 
Egp:ers,  137  111.  App.  595.  scribed  time;  no  notice  or  proofs  of 

Kentucky. — Phoenix  Ins.  Co.  v.  loss  required :  construed  in  connection 
Flowers,  —  Ky.  — ,  124  S.  W.  403,  with  Rev.  Civ.  Stat.  1911,  art.  4874, 
39  Ins.  L.  J.  415  ("the  comj^any  had  as  to  liquidated  demand  in  case  of 
])rompt  notice  of  the  loss  when  the   total  loss,  etc.). 

lire  occurred,  and  then  by  its  conduct        Canada.   —    Liverpool,   London    & 
no  less  than  by  what  it  said,  as  well    Globe    Ins.    Co.    v.    Valentine,    Rap. 
as  its  answer,  denied  all  liability." —    Jud.  Queb.  7  B.  R.  400. 
Hobson,  J.).  See    Pendleton    v.    Knickerbocker 

Michigan. — Popa  v.  Northern  Ins.  Ins.  Co.  5  Fed.  238;  Commercial 
Co.  of  N.  Y.  192  Mich.  237,  158  N.  Fire  Ins.  Co.  v.  Allen,  80  Ala.  571, 
W.  945.  1  So.  202;  Baltimore  Fire  Ins.  Co.  v. 

Nebraska. — Jensen  v.  Palatine  Ins.    Loney,   20    Md.    20;    Georgia   llomp 
Co.  81  Neb.  523,  110  N.  W.  280,  37   Ins.  Co.  v.  Jacobs,  50  Tex.  300. 
Ins.  L.  J.  593  (is  waived  by  such  ac-       ^^  Reese  v.  Fidelity  &  Deposit  Co. 
lion  of  insurer  as  waives  "proofs  of   of   Md.    150   N.    Y.    Supp.    408,    93 
loss:     formal     denial     of    liability);    Misc.  31. 

Modern  Brotherhood   of  America  v.        ^^  Laws  Iowa,  1880,  c.  211. 
Cummings,  68  Neb.   256,  94  N.   W.        ^  Taylor  v.  Merchants'  &  Banker.s 
144.  In.s.  Co.  83  Iowa,  402,  49  N.  W.  994; 

New  York. — Miles  v.  Casualty  Co.  Yore  v.  Ilawkeye,  76  Iowa,  548,  41 
of  America,  115  N.  Y.  Supp.  1,  aff'd  N.  W.  309;  Quinn  v.  Capitol  City 
120  N.  Y.  Supp.  1135,  136  App.  Div.   Ins.  Co.  71  Iowa,  615,  33  N.  W.  130. 
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3212 


Under  a  burgJary  insurance  policy  a  denial  of  liability  waives 
proofs  of  loss  and  action  may  Ix^  brought  immediately,  accordingly 
it  is  not  prematurely  brought  although  commenced  in  less  than 
three  months  after  the  loss  even  though  it  is  stipulated  that  no 
suit  shall  be  brought  until  three  months  after  particulars  of  the 
loss  have  been  furnished  insurer.^* 

§  3212.  That  denial  of  liability  does  not  waive  bringing  suit 
within  specified  time. — The  denial  by  the  insurer  of  all  liability 
under  the  policy,  tliough  it  is  a  waiver  of  proofs  of  loss,  does  not 
waive  bringing  a  suit  within  the  time  specified  after  the  loss.  Thus, 
where  a  policy  stipulated  that  suit  should  be  brought  within  six 
months  after  loss,  and  the  amount  of  a  lo.ss  was  fixed  by  the 
company's  adjuster,  which  the  company  agreed  to  pay  on  certain 
conditions,  which  failed,  and  five  months  before  the  time  elapsed 
they  notified  the  assured  that  they  would  not  pay,  it  was  held 
that  there  was  no  waiver.''  Where  the  policy  limited  the  time  of 
bringing  suit  to  one  year  from  the  time  of  the  accident,  and  five 
months  before  the  expiration  of  the  year  the.  holder  of  the  policy 
was  notified  that  it  would  not  pay  the  loss,  and  ''it  would  be  better 
to  let  the  courts  decide  this  matter,"  it  was  held  that  there  was  no 
excuse  for  noncompliance  with  the  limitation.^ 


^*  Xew  Amsterdam  Casualty  Co.  v. 
Xew  Palestine  Bank,  59  Iiid.  App. 
(Ji),  107  X.  E.  554,  45  Ins.  L.  J.  401; 
Reese  v.  Fidelity  &  Deposit  Co.  of 
.Md.  156  N.  Y.  Supp.  408,  93  Misc. 
31.  47  Ins.  L.  J.  337  (liability  denied 
itn  ^Tuund  that  i)()li('y  obtained  by 
fraud,  etc.,  and  insurer  before  suit 
brouf^lit  returned  proofs  of  loss  and 
premium  paid:  "There  can  be  no 
doubt  under  all  the  authorities  that, 
after  the  defendant  denied  that  the 
polic\'  was  a  binding  obligaticm  and 
returned  the  proofs  of  loss,  it  is  pre- 
<'luded  from  claiming  that  the  plain- 
tiff is  bound  to  wait  three  months  be- 
fore bringing  the  action.  It  is  there- 
fore evident  that  the  action  was  not 
prematurely  brouglit." — Ijchman,  J.) 

^  Oarrett.son  v.  Hawkcve  Ins.  Co. 
n,')  Iowa,  4C8,  21  X.  AV'.  781.  See 
al.so  I)e  Grove  v.  Me(ro|»olitan  Tiis. 
Co.  (Jl  N.  Y.  594,  19  Am.  K'ep.  .305. 

'Law  V.  Xew  England  Mutual  Ac- 
cident Assoc.  94  Mich.  2fin.  53  X.  \V. 
1104.  22  Ins.  L.  J.  317.  See  P.orger 
V.  Commercial  Fire  Ins.  Co.  29  Cai. 


App.  47(),  15G  Pac.  70  (suit  held  pre- 
mature when  brouglit  within  period 
allowed  in  case  of  disjmte  notwitli- 
standing  denial  of  liability)  ;  Daly  v. 
Concordia  Fire  Ins.  Co.  l(j.  Colo. 
App.  349,  05  Pac.  410  (insurer  live 
days  after  tire  denied  liability:  action 
held  barred  when  not  brought  within 
sjiecitied  period  after  tire).  Cooper 
v.  Phoenix  Ins.  Co.  141  Mich.  478, 
104  X.  W.  734,  35  Ins.  L.  J.  1.55 
(denial  of  liability  on  specilie  gi-ound 
of  non-continement  to  house  as  con- 
ditioned in  jiolicy  and  sul)se(iuently 
conditionally  otfercd  small  sum  in 
settlement,  claim  to  be  contested  if 
offer  not  accepted;  held  no  waiver  of 
time  limitation  clause  for  suing). 

That  denial  of  liability  does  not 
waive  code  provision  ])r()liil)iting 
liringing  suit  within  forty  days  after 
notice  and  i)roofs  of  loss,  see  Salmon 
V.  Fanu  Propertv  Mutual  Ins.  As- 
soc. 108  Iowa.  .521,  1.50  X.  W.  080; 
Code  sec.  1744  ns  am'd  by  Acts  27tli 
(len.  Assem.  c.  44. 
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§  3213  .lOVrK  ON    1NS11;AX(."K 

Viulor  an  ciniifoin  r.^'  Hdhillh/  pollri/  wIumv  a-^suror's  lialiilily  rests 
upon  the  paynu'iit  witli'm  sixty  ilays  I'l'oni  tlic  dale  of  a  judjinionl  in 
the  aotion  auainsi  a>.-uifd,  and  tluic  is  a  stipulation  that  assuror 
ilofond  such  action,  hut  thcMi'  is  a  refusal  to  depend  upon  the  .ground 
of  nonliahility,  sueh  denial  ol"  liahility  and  refusal  to  depend  does 
not  operate  as  a  uaiver  of  a  provision  liniitiun  the  tinu!  within  which 
an  action  shall  he  connnenccd  au;ainst  assnrer.^'^ 

§  3213.  Effect  of  injunction  preventing  payment  and  receipt  of 
money. — An  injunction  merely  rt'slraiuinii;  the  insurer  from  pay- 
ing the  money  due  on  a  jiolicy  and  the  claimant  from  receiving 
it  will  not  susi)eud  the  limitation  as  to  the  time  within  which  suit 
must  be  brought^  since  such  injunciiou  does  not  prevent  the  bring- 
ing of  an  action.  Thi.^  question  arose  in  a  case  in  Kew  York, 
where  a  policy  of  hre  insurance  provided  that  no  suit  should  be 
maintained  thereon  unless  commenced  within  twelve  months  after 
loss  or  damage.  To  avoid  this  provision,  set  up  in  defense  to  an 
action  thereon,  the  plaintiff  showed  that  a  third  person  had  obtained 
an  injunction  restraining  the  defendant  from  paying  and  the 
liolders  from  receiving  the  loss  or  damage  under  tlie  policy.  The 
New  York  statute  of  limitations  provided  that  when  the  connnence- 
ment  of  an  action  should  be  stayed  by  injunction,  the  time  of  the 
iontinuance  of  the  injunction  should  not  be  a  part  of  the  time 
limited  for  the  commencement  of  the  action.  It  was  held  (1) 
that  the  injunction  did  not  suspend  the  oi)eration  of  the  limitation 
nor  relieve  from  the  forfeiture;  (2)  that  the  exception  in  the  statute 
did  not  apply  to  limitations  by  contract,  but  only  to  statutory 
limitations;  (3)  that  the  injunction  did  not  restrain  the  bringing 
of  an  action.*  In  a  Maryland  case,  however,  an  injunction  was 
issued  restraining  the  beneficiary  from  receiving  payment  of  the 
money  due  on  the  benefit  certificate,  such  injunction  being  in 
force  until  the  six  months  limited  for  suing  had  expired.  It  was 
held  that  after  the  renewal  of  the  injunction  an  action  might  be 

SaWbitev.  Marvl and  Casualty  Co.  istiecl."      See    (§    3224   herein)    aff'd 

123  K  Y.  Supp.  840,  139  App.  Div.  127  N.  Y.  Supp.  114!),  142  App.  Div. 

179,  39  Ins.  L.  J.  1357   (stipulation  945. 

was:  "No  such  action  shall  lie  unless  Employers'  liability:  as  to  sti|)ula- 

brought    within    tiie    ])eriod    within  lion  tliat  assurer  defend  accident  or 

wliieh   a  claimant  might  sue  the  as-  injury  actions  against  assured,  see  § 

sured  for  damages,  ludess  at  the  ex-  2800,  sul)dv.  (h)  et  seq.  herein:  same, 

inration  of  sucli  iieriod  there  is  sueh  waiver  or  estoi)pel,  Id.  subdvs.    (j), 

an    action    ])euding    against    the    as-  (s)  herein. 

sured,  in  which  case  an  action  may  l)e  *  Wilkinson  v.  First  National  Fire 

l)rouglit  against  .the  company  against  Ins.  Co.  72  N.  Y.  499,  28  Am.  Kep. 

assured  within  sixty  days  after  final  106. 
judgment  has  been  rendered  and  sat- 
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brought  at  any  lime  within  the  }ieriod  provided  by  the  statute  of 
limitations.*  AVliere  a  pohcy  insuring  against  death  by  accident 
provides  that  legal  proceedings  to  recover  thereunder  must  be 
brought  within  six  months  from  the  time  of  death,  an  action 
brought  after  that  time  cannot  be  sustained  on  the  ground  that 
an  injunction  issued  after  the  time  began  to  run  prevented  the 
beneficiary  from  maintaining  suit.  Especially  if  the  injunction  was 
dissolved  befoi-e  the  six  months  expired,  leaving  a  short,  but  sutli- 
cient,  time,  in  which  to  bring  action.^ 

§  3214.  Where  impossible  to  comply  with  provisions  on  account  of 
war. — In  Senmics  v.  City  Fire  Instu'ancc  Company''  the  question 
arose  as  to  the  cH'ect  of  the  Civil  "War  upon  a  provision  in  the 
policy  that  auy  action  thereupon  must  be  brought  Avithin  twelve 
months  after  the  loss,  and  that  if  any  action  were  brought  after 
the  twelve  months  had  expired,  the  lapse  of  such  period  should 
be  a  conclusive  bar  to  the  claim.  This  claim  lirst  arose  in  the 
circuit  court,^  and  it  was  held  that  the  war  simytly  suspended  the 
operation  of  the  clau.se,  and  that  it  connnenced  to  run  again  upon 
the  issuance  of  the  President's  proclamation  in  186-"),  which  removed 
the  restriction  from  intercourse  between  the  states.  But  in  the 
sui)reme  court,  howexer,^  this  decision  was  reversed,  and  it  was 
decided  that  the  existence  of  the  war  rendered  the  clause  of  no 
effect,  and  that  it  did  not  revive  upon  the  close  of  the  war,  and 
furthermore  that  an  action  might  be  brought  at  auy  time  within 
the  period  provided  for  by  the  statute  of  limitations.  Again,  in 
Tennessee  it  was  held  that  the  disability  imposed  on  the  insured 
by  the  Civil  War  to  sue  the  insurer,  a  Connecticut  company,  for 
a  loss  occurring  in  Arkan.sas  in  1801,  did  not  prevent  the  oi^eration 
of  a  restriction  in  the  jjolicy  to  sue  within  one  year  from  the  loss.^° 

§  3215.  Where  suit  commenced  within  time  but  summons  cannot 
be  served:  absence  of  defendant. — All  lliai  r;iii  Ik-  rccjuircd  of  a 
claimant  to  ertect  a  compliance  with  the  comlilicju  we  have  been 
considering  is,  that  he  shall  take  all  the  usual  and  proper  means 
of  instituting  the  suit  and  procuring  service  of  [)rocc.ss.  In  some 
cases  it  niay  Ijc  im[)0.ssil)le  to  make  service,  because  of  the  fact 
that  the  insiiici-  remains  inaccessible  to  service.     Then  the  question 

'Eanisliaw    v.    Sun    Mutual    Aid  Blatclif.    (U.    S.    C.    C.j    443,    IV.l. 

Soc.    (i8    -Md.    4(i.'),    ()    Am.    St.    Kep.  Cas.  No.  12,tJ51. 

4GU,  12  All.  H81,  11  Cent.  Hep.  ■')()«.  »  S.-innies  v.  City  Fire  Ins.  Co.  1:5 

«Paul   V.    Ki.lclitv  &  Ca.suaiiv   Co.  Wall.   (  C.  S.)   l.')8',  20  L.  ed.  4!J0. 

J80    .Mass.    413,    104    Ain.    St."Kci».  »"  IMin-ni.K  lus.   Co.   v.   Un<lfi\vo.i(l, 

.j!»4,  71  N.  E.  «U1.  12     Ik'isk.     (.">!)    Ti-iin.)     421.       See 

'13   Wall.    (80   i:.   a.)    l.')8,  20   L.  (ilass  v.   Walkor.  (iO  Mo.  32,  and  §§ 

cd.  4!»0.  281  et  av^.  lu-ri-in. 

*  S('iinn(,'s  V.  City   Fire   Ins.   Co.  (i 
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§  3216  JOYCM  ON   iXSli;  ANCK 

;irL«;es,  If  suit  has  Ir'oii  ooiiiiiumu'imI  within  the  i)ropcr  time  hut 
no  service  of  process  has  heen  had  lor  the  ahove  reason,  is  there 
a  eoniphanee  with  said  stipuhition?  A  ease  arose  in  Michigan 
involving  this  point,  where  it  appeared  that  thirteen  days  hcfore 
the  expiration  of  the  time  Hmited  a  sununons  was  issued  returnaWe 
iliree  days  after  tlie  time  had  expired,  and  no  one  re[)resentino; 
ihe  insurer  could  he  found  ifpon  whom  the  sununons  could  be 
served,  and  upon  the  return  of  the  ilrst  a  second  summons  was 
immediately  issued,  and  it  was  held  that  the  failure  to  procure 
service  was  excused  by  the  absence  of  the  insurer.^^  In  this  case 
the  court  said:  "The  fundamwntal  idea,  the  tacit  condition  upon 
which  such  a  limitation  nnist  rest  and  without  which  it  could  not 
for  a  moment  be  tolerated,  is  that  the  defendant  shall  be  accessible 
to  the  service  of  process  by  which  suit  may  be  commenced  against 
liim,  if  not  for  the  whole  period  at  least  for  a  sufficient  time  preced- 
ing its  close,  to  enable  the  plaintiff  to  commence  its  suit  against 
liim  by  the  service  of  process  in  the  ordinary  legal  mode;  otherwise 
rhe  defendant  would  be  enabled  to  take  advantage  of  his  own  Avrong 
by  absenting  himself  entirely  to  defeat  the  plaintiff's  right  of 
action."  In  another  cavse  where  suit  was  commenced  before  the 
time  limited  had  expired,  but  service  could  not  be  had,  and  alias 
and  pluries  writs  were  issued  before  service  was  obtained  and  after 
the  expiration  of  the  time,  it  was  held  that  these  writs  were  not 
the  commencement  of  a  new  action,  but  merely  the  continuance  of 
the  old  one.^^ 

§  3216.  Payment  by  mortgagee  of  his  amount  of  loss  no  waiver 
of  limitation  as  to  mortgagor, — If  a  policy  is  made  payable  to  the 
iiiorigagee  "as  his  iiilcn'st  may  ap})ear."  the  payment  to  the  mort- 
gagee of  his  share  of  the  loss  is  no  waiver  of  the  limitation  as  to 
the  mortgagor." 

^^  Peoria  Marine  &  Fire  Ins.   Co.  ^^  So  held  in  King  v.  Watertown 

V.  Hall,  12  Micli.  202.     See  also  Ta-  Fire  Ins.  Co.  47  Hun   (N.  Y.)   1. 

bor  V.  Royal  In.s.  Co.  124  Ala.  681,  Mortgagee    may    sue    before    debt 

26  So.  252   (all  officer.s  upon  whom  j^a^yable  where  policy  paj'able  to  him 

service  could  be  made  had  absconded:  as  interest  may  appear  in  a  specified 

not    barred).      Compare    Guthrie    v.  number  of  days  alter  proofs  of  loss, 

Connecticut  Indemnity  Co.  101  Tenn.  although  stijjulated  that  action  must 

643,  49  S.  W.  820    (all  officers  and  be   In-ought   within   a   specified   time 

agents  upon  whom  service  could  be  after  proofs   of  loss;   and  when  so 

made  were   ab.sent   from   state;    bar  stipulated    a.ssurer    may    pay    mort- 

not  avoided).  E^^^^  whole  amount  and  receive  as- 

^^  American    Central    Ins.    Co.    v.  signment   of   policy.     Planters'   Mu- 

Ilawes,  7  Sadler   (Pa.)   S.jS,  11  Atl.  tual  Ins.  Assoc,  v.  Southern  Savings 

107.      See    Ketchum    v.     I^rotectioii  Fund  &  Loan  Soe.  08  Ark.  81,  50  S. 

Ins.    Co.   1   Alien    (1848-10    X.    15.)  \V.  443,  29  Ins.  L.  J.  611. 

136.  When  condition  I'equiring  suit  to 
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§  3217.  Effect  of  clause  where  company  insolvent. — Where  an 
insurance  coni[iany  is^^.ues  a  policy  containing  a  provision  limiting 
the  period  of  bringing  suit  within,  a  certain  time  after  the  loss,  and 
(luring  the  life  of  the  policy  a  loss  occurs,  and  subsequently,  but 
before  the  expiration  of  the  time  limited  the  company  becomes 
insolvent  and  makes  an  assignment  under  the  insolvency  laws  of 
the  state,  and  the  claim  is  not  prosecuted  within  the  time  limited, 
it  will  not  be  barred,  as  to  funds  in  court,  by  the  limitation.  This 
was  so  held  where  the  insurer  made  an  assignment  in  bankruptcy, 
and  the  insured  failed  to  present  his  claim  to  the  assignee  within 
one  year  of  the  time  of  loss  as  provided  in  the  condition." 

§  3218.  Substitution  of  new  party  plaintiff  or  defendant  after 
expiration  of  time. — If  under  the  statutory  or  code  i)rovisions  of 
the  state  an  action  has  been  commenced  in  the  name  of  the  wrong 
[)erson,  and  the  proper  person  is  not  named  as  party  defendant, 
the  court  may  subsequently  allow  the  substitution  of  the  proper 
pei-son  as  party  plaintilf  or  defendant;  such  substitution  relates  back 
to  the  connnenccmcnt  of  the  action,  and  is  not  llie  beginning  of 
a  new  action. ^^  So  Avhere  a  life  policy  stipulated  that  an  action 
thereon  should  not  be  brought  unless  within  eighteen  months  from 
the  time  of  the  deatli  of  the  insured,  and  an  action  was  brought 
within  that  time,  but  by  the  assignee  of  the  policy  instead  of  by 
the  administrator  of  the  insured,  and  an  amendment  substituting 
the  administrator  as  party  plaintiff  was  allowed  more  than  eighteen 
months  after  the  death  of  the  insured,  it  was  held  that  the  amend- 
ment related  back  to  the  connuencement  of  tlie  suit.^^ 

§  3219.  Where  insurer  agrees  to  transfer  of  action  to  another 
court:  waiver. — U  an  action  is  commenced  in  time,  and  after  the 
period  has  expired  the  parties  agree  to  transfer  the  action  to  an- 
other court,  the  insurer  cannot  set  up  in  defense  to  the  action  in  tbe 
hitler  court  ibat  it  was  not  commenced  in  time.     This  was  so  held 

be  brouglit  witliin  six  niontlis  after  Screven    v.   Franzen,   58   Minn.   1(53, 

the  loss  or  tlainaii^e  docs  not  apjily  to  2(i  L.R.A.  T.'JT,  4!)  Am.  St.  Koj).  4f)7, 

inofl;;a{;^ee,  but  tliat  statute  of  liniita-  59  N.    W.  !)!)(!.      See  also   Pennel  v. 

tions  ai)])li('al)le,  see  Dwelling;  Ibjuse  Cliainllei-.  7  Cbie.  L.  N,   (III.)  227. 
Ins.  Co.  V.  Jvansas  Loan  &  Trust  Co.        ^^  P>(>\veii    v.    National    JJIe   Assoc. 

5   Kan.    Aj)i).    137,  48   Pae.   S91,   2(i  ()3  Conn.  4(i(),  27  Atl.  10.')!),  2.3  ins. 

Ins.  L.  ,J.  (i()3.     See  also  Queen  Ins.  L.    .J.   2(10;    Seliroedcr  v.    Men-liants' 

Co.    V.    Dearborn    Savings    Loan    &  Lis.  Co.  104  III.  71.     See  also  JUirtoii 

Iiuil«lin<,'  Assoe.    175  111.   115,  51  N.  v.    Ilawkeve    Ins.    Co.    2(i    Ohio    Si. 

K.  717,  affg  75  III.  App.  371.  4(i7;  Clark  Millinery  Co.  Inc.  v.  Na- 

Wlion  mortgagee  mav  sue,  see  §^  tioiial    Union    Fire   Ins.    Co.    KiO   N. 

3G12-.3014  herein.  '  Car.  130,  75  S.  E.  944,  41  Ins.  L.  J. 

^*ln  re  St.  Paul  (Jcruian  L)s.  Co.  182(). 
58    :\Iiiin.     103,    4fl     Am.     Si.     K'ep.        i^rniled    Stales   Ins.   Co.   v.    Lurl- 

497,  20  L.K.A.  737,  59  N.   W.  990;  wig,  108  III.  514. 
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where  a  suit  vvuis  eoinnionced  in  tlio  Federal  court,  and  subsequently 
the  parties  to  the  aetiou  uiiveed  thiit  it  should  he  i)r()secuted  in  the 
state  ei>urt.^''' 

§  3220.  What  will  excuse  failure  to  comply  with  limitations: 
other  instances. — W  lirre  the  intei'ost  insuii'd  \v;is  ;i  uicchMtiie's  lien, 
and  the  insured  or  his  assignee  was  required  to  mnke  proof  to  the 
insin-er  of  the  value  of  the  interest  insured,  whieh  proof  could 
not  be  made  in  a  legitimate  manner  within  the  time  stii)idated, 
the  stii»ul:Uion  was  held  to  be  ino))erative.^^  And  in  Californi;! 
it  lias  been  decided  that  where  it  is  impossible  to  comply  with  tin 
l)rovisions  of  the  policy  before  the  time  limited  for  bringing  suit 
has  expired,  compliance  with  this  latter  provision  will  be  excui.^ed.^'* 
In  a  case  in  A'irginia  the  policy  recjuired  suit  to  he  l^rought  within 
six  months  after  the  loss.  Before  the  exi)iration  of  five  montlis 
the  company  indorsed  on  the  policy  a  waiver  of  the  condition  for 
thirty  days  "from  this  date,"  and  it  was  held  that  though  the 
words  "from  this  date."  were  inserted,  yet  an  intention  must  arise 
by  construction  whereby  thirty  days  from  the  expiration  of  the 
period  would  be  allowed.^"  In  Illinois  a  refusal  on  the  part  of 
an  insurance  company  to  allow  the  beneficiar}'  in  an  accident  polic>- 
to  inspect  its  by-laws  upon  request  made  at  its  general  ofKcc  an<l 
a  misstatement  as  to  the  time  within  which  suit  may  be  brought 
constitute  a  waiver  of  a  by-law  limiting  the  time  for  l)ringing  the 
action.^  A  stipulation  in  a  policy  requiring  suit  to  be  brought 
within  one  year  after  loss  is  waived  by  an  ad.ju.-tiiient  of  the  los< 
and  a  valid  new  promise  to  pay  made  by  tlie  ((unpany  upon  which 
the  insured  relies.^  And  where  the  compauys  agent  promised  to 
_pay  the  loss  the  provision  was  held  to  be  waived.^  A  stipulatitju 
in  a  policy  that  no  suit  shall  be  brought  on  a  contract  unless  within 
twelve  months  next  after  the  damage  occurs  does  not  apply  to  a  suit 
for  damages  because  of  the  defective  character  of  rejiairs  which  the 
insurer  elects  to  make  after  the  loss  in  accordance  with  its  rights 
under  the  contract.* 

17  Moore  v.  Phtrnix  Fire  Ins.  Co.    Froiland,    IGl    111.    30,    52    Am.    St. 
64  X.  H.  140,  10  Am.  St.  Rep.  384,    Rep.  35fl,  43  N.  E.  706. 

6  Atl.  27.  2jrarmers'   &   Merchants'  Ins.   C'«i. 

18  Stout   V.   City   Fire  Ins.   Co.  12    v   Chestnut,  50  111.  Ill,  99  Am.  Rep. 
Iowa,  371,  79  Am.  Dec.  539;  Lona-    492. 

hurst  V.  Star  Ins.  Co.  19  Iowa,  364.        ^  Steel  v.  l»!i(.nix  Ins.  Co.  51  Fed. 

19  Case   V.    Sun    Ins.    Co.    83   Cal.    715,  2  C.  C.  A.  463,  7  U.   S.  App. 
473,  8  L.R.A.  48,  23  Pac.  .534.     See    325. 

also  New  York  v.  Hamilton  Fire  *  Winston  v.  Arlinf-ton  Fire  Ins. 
Ins.  Co.  10  Bosw.  (N.  Y.)  .537.  aff'g  Co.  32  App.  D.  C.  61,  20  L.R.A. 
39  X.  Y.  45,  100  Am.  Dec.  400.  (N.S.)  960  (annotated  on  effect  of  in- 

20  Viririnia    Fire    &     Marine    In.s.    surer's  election  to  rehuid,  rej^air  or 
Co.  V.  Aiken,  82  Va.  424,  426.  replace  insured  property  after  a  loss). 

1  Metropolitan   Accident   Assoc,   v. 
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And  where  delay  of  appraisers  causes  failure  to  commence  an 
action  within  the  prescribed  time  a  recovery  is  not  precluded  by 
such  failure.'*^ 

§  3221.  When  failure  to  comply  with  limitations  is  not  excused: 
cases  generally. — The  condition  as  to  bringing  action  on  a  policy 
wiihin  a  certain  time  i.<  not  waived  by  the  insurance  company's 
<leclining,  on  being  applied  to  for  the  payment  of  the  loss,  to 
Ciller  into  any  negotiation  concerning  the  claim  while  certain 
suits  in  which  the  company  had  been  garnisheed  were  pending.^ 
The  fact  that  there  is  a  mistake  in  the  policy  as  to  the  time  when 
the  rL^k  is  to  commence  is  no  excuse  for  a  failure  to  comply  with 
the  provision.^  Where  a  policy  stipulated  that  all  claims  should 
be  barred  unless  prosecuted  within  one  year  from  date  of  loss, 
and  on  presentation  of  a  claim  for  loss  the  company,  while  denying 
legal  liability,  declares  itself  willing  to  pay  if  certain  reinsuring 
companies  would  consent  to  pay,  and  negotiations  were  pending, 
resulting  two  uionths  before  the  end  of  the  year  in  a  failure  to 
obtain  such  consent,  it  was  held  that  this  was  no  excuse  for  delay 
to  prosecute  within  the  year.'  The  waiver  merely  of  this  condition 
of  the  policy  is  no  waiver  of  this  clause  of  limitation.*  Where 
the  evidence  sli(jwcd  that  the  president  of  the  insurance  company 
had  promised  the  insured  that  he  "would  send  him  a  check  for 
the  loss,"  but  there  was  no  evidence  showing  that  such  promise 
liiid  been  in  any  way  acted  upon  by  the  insured,  it  was  held  not 
^uflicient  to  establish  a  waiver.^  The  failure  to  sue  within  the  time 
pii -cribed  in  a  policy  insuring  against  death  by  accident  cannot 
be  excused  ou  the  ground  that  the  persons  entitled  to  sue  did 
not  know  of  the  limitation  of  time  contained  in  the  policy.^" 

Effect  of  amended  or  modified  judgment  in  Federal  court  of 
action  brought  in  state  court:  right  of  action  not  saved.  Where 
suit  was  brought  in  the  common  picas  and  in  due  course  reached 
tiie  Federal  court  where  judgment  was  ultimately  rendered  in  favor 
of  defendant,  the  litigation  became  ended  although  judgment  was 
cntcnMl  "without  ])rej>idicc  to  the  right  of  |)lainti(f  below  to  bring 
sucli  other  suit  as  he  may  be  entitled  to  prosecute  in  whatever  forum 
niiiy  have  jurisdiction  tiicreof"  but  it  was  held  that  no  riglit  of 
action  wa.s  saved  l»y  said  amended  or  modilicd  judgment  where  a 

**-\iislPn  V.  Niagara  Fire  liis.  Co.        'Universal    Mutual    Fire   In.s.    Co. 

4r»  N.  y.  Sui)p.  !(»().  Ki  App.  Div.  86.  v.  Weiss,    KUi   I'a.  St.  20. 

*Kipley   v.    .Ktiia    lii.s.   Co.   :{')   N.        ^Universal    .Mutual    Fire    Ins.    Co. 

V.  \Mi,  m  Am.  Dec.  :j(i2.  v    Wcis>.  Kill  Pa.  St.  20. 

8  Fanners'    .Mutual    Fire    Ins.    Co.        "I'aul\.   Fiddily  &  Casualty  Co. 

V.   r.arr,  'M  Pa.   St.  345.  18(i    Miis>.    H;{.    104    Am.    St.    Kcp. 

'  I'.lanks    V.    IlilHrnia    ins.    Co.   3(i  r)!)4,  71   N.   K.  801. 
La.  Aun.  fO'J. 
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riiilit  of  action  no  k»nger  cxistcHl  nnder  (he  policy,  which  required 
an  art  ion  to  be  eoinnienectl  within  twelve  monllks  after  the  lire  or 
next  alter  the  dale  of  loss,  and  the  second  aetiou  in  this  case  was 
hrouiiht  after  said  twelve  months.^"'^ 

§  3222,  Bill  for  reformation  of  policy. — A  bill  for  the  reformation 
of  a  iiolii'v  may  he  bronglit  alter  the  expiration  of  the  time  limited 
where  a  suit  has  already  been  brought  within  the  time  to  recover 
thereon,  since  a  bill  for  reformation  of  a  j)olicy  is  not  a  suit  thcrc- 
ui)on  within  the  meaning  of  the  ])rovision.^^ 

§  3223.  Breach  of  condition  is  matter  of  defense:  excuse  for  non- 
compliance need  not  be  pleaded. —  In  a  suit  brought  after  the  expi- 
I'ation  of  the  twelve  months  it  is  not  necessary  for  the  plaintiff 
to  allege  any  excuse  for  not  bringing  it  within  the  time,  but  the 
same  rule  of  pleading  ajiplies  as  to  other  limitations  of  actions. 
If  it  is  insisted  upon,  it  must  be  set  up  by  the  defense,  and  the 
plaintiff  may  then  reply  to  the  facts  relied  upon  as  his  excuse 
for  not  bringing  his  suit  within  the  time  limited.^^  Where  defend- 
ant relies  upon  the  contract  of  limitation  as  to  the  time  within  which 
suit  shall  he  brought  upon  a  policy  to  defeat  the  action,  the  practice 
is  to  plead  it  and  not  to  take  advantage  of  it  by  denuu'rer.^^ 

§  3224.  Where  time  for  bringing  action  is  controlled  by  statute. — 
(a)  In  many  of  the  states  statutes  exist  relative  to  actions  upon  in- 
surance policies,^^^  and  in  some  states  laws  have  been  enacted  by 
which  any  condition  or  .«tipulalion  in  a  contract  of  insurance  re- 
quiring an  action  to  be  brought  within  a  period  less  than  that 
specified  on  or  provided  for  by  the  statute  shall  be  void.^*    And  a-^ 

1°*  Dalzc'll  v.  London  &  Lancasliire  ferent  states,  see  Minn.,  N.  H.,  N.  Y., 

Fire  Ins.   Co.   252  Pa.  265,   97  Atl.  Wis.,  nnder  note   14  below.     As  to 

452.  policies  of  foreign  companies  being 

11  Rosenbaum  v.  Council  Bluffs  governed  by  law  of  state ;  also  ex- 
Ins.  Co.  37  Fed.  724.  ceptions,  see  W;  Va.   Code  1918,  p. 

12  Andes  Ins.   Co.  v.  Fish,  71  111.  437,  sec.  62. 

620.     See  §§  3665-3731  et  seq.  here-  Under  Okla.   Const,    (art.  23,  sec. 

in,  on  actions  and  defenses.  9)  any  provision  of  any  contract  or 

12  Barber   v.   Fire   &   Marine   Ins.  agreement,  express  or  implied,  stipu- 

Co.   16   W.   Va.   658,   37   Am.   Rep.  lation    tor   notice    or    demand    other 

800.  than  such  as  may  be  provided  })y  law 

13*  Ariz.  Rev.  Stat.  1913,  Civ.  Code  as  a  condition  precedent  to  establisli 

p.  1158,  sec.  3393  (policy  not  to  de-  any  claim,  demand  or  liability,  shall 

prive    state    courts     of    jurisdiction  be  null  and  void.     Construed,  in  con- 

etc.)  ;  Pells  Revisal  1908  N.  Car.  Sec.  nection  with  lime  limitation  clause  for 

4809  (conditions  or  stipulations  pro-  suing,  in  Iveys  &  Keys  v.  Williams- 

hibited   which    concerning   the    court  buri^li  City  Fire  Ins.  Co.  37  Okla.  488, 

or  jurisdiction  wherein  suits  or  action  132  Pac.  818,  42  Ins.  L.  J.  1329. 

thereon  shall  be  brought)  ;   Reming-  i*  In  the  following  list  such  stalu- 

ton's  Codes  tSr  Stat,  of  Wa,sh.    (See  tory    standard    policy    provisions    as 

Wash,  under  note  14  below)  ;   as  to  are     noted     are     almost     exclusively 

conflicting  policy  provisions  in   dif-  those  of  a  prohibitive  character  only, 
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a  rule,  although  such  policy  limitation  clauses  may  vary  in  their 
terms  or  form,  still  in  so  far  as  they  conflict  in  this  respect  with 

that  is,  those  which  declare  what  the  T)i(lia)ia. — Burus'  Ann.  Stat.  1908, 
policy  shall  not  contain.  Other  sec.  4803  (foreign  companies:  no 
standard  policy  requirements  are  condition  not  to  sue  for  period  less 
considered  elsewhere  herein.  than  three  vears  shall   be  valid) ;   2 

Arizona.— Hev.    Stat.    1913     (Civ.    Rev.  Stat.  1888,  sec.  3770. 
Code)  p.  1138,  sec.  3393  (not  to  less       Iowa.— havrs   1907-09,   p.    105,    c. 
than  two  years).  113,  repealing  Code  sec.  1820  relating 

Colorado. — Rev.  Stat.  1908,  p.  844,  to  limitation  of  actions  (any  policy 
sec.  3124,  e.  70,  sec.  38,  subs.  2  or  certificate:  not  less  than  one  year 
(life:  not  to  less  than  five  years  after  after  knowledge  by  beneficiary  witli- 
cause  of  action  accrues.  But  as  to  in  which  notice  or  jiroofs  of  death  or 
policy  conditions  required  by  other  the  occurrence  of  other  contingency 
states  see  Id.  p.  844,  sec.  3128,  c.  70,  insured  against  must  be  given)  ;  Id. 
sec.  42).  See  L.  1907,  p.  456,  c.  193,  subs.  2  (accident  or  health  insurers 
sec.  37.  may  validly   limit   time  when  notice 

Connecticut. — Genl.  Stats.  1902,  and  proof  shall  be  given)  ;  Anno, 
sec.  3605  (no  insurance  company  Code  1897,  sec.  1744;  Sujjp.  1907, 
shall  limit  term  within  which  any  see.  1/44;  Anno.  Codes  &  Supp. 
suit  shall  be  brought  against  it  to  a  1898-1907,  sec.  1744  (notice  and 
period  less  than  one  year  from  the  proofs  of  loss:  time  of  bringing  ac- 
time  Avhen  the  loss  insured  against  tion :  provisions  not  affected  by  con- 
shall  occur);  Pub.  Laws  1909-11,  tract:  personal  property:  no  action 
p.  1299,  c.  44,  see.  5  (accident  and  for  such  loss  shall  begin  within  forty 
lial)ility  policies:  not  to  contain  pro-  days  after  such  notice  and  proofs 
vision  limiting  time  commencement  have  been  given  to  the  companj^,  nor 
of  action  to  less  than  one  year  from  shall  the  time  within  such  action  shall 
date  when  final  proof  of  claim  is  be  brought  be  limited  to  less  than  one 
filed  with  corporation)  ;  Genl.  Stat,  year  from  the  time  when  a  cause  of 
1888,  see.  2912.  action    for   the    loss    accrues).      See 

Idaho.— Sess.  L.  1911,  p.  752,  Supplemental  Code  1913,  sees.  1742a, 
c.  228,  sec.  46,  sub.  I.  (policy  against  1744.  See  Iowa  cases  under  subdv. 
accidental  bodily  injuries,  disease  or    (e)  this  section. 

death:  not  less  than  one  year  from  Maine. — Kev.  Stat.  1904,  c.  49, 
the  date  when  the  final  proof  of  see.  94  (no  conditions,  etc.,  to  depi-ive 
claim  is  filed:  fraternal  associations,  courts  of  state  of  jurisdiction  of  ac- 
societies  or  orders  on  lodge  sys-  tions  against  foreign  insurance  com- 
tem,  excepted,  Id.  subs.  3.)  :  Sess.  panies  or  associations,  nor  limit  time 
L.  1911,  p.  750,  c.  228,  sec.  43,  subs,  for  commencing  actions  against  such 
1  (life:  not  less  than  three  years  companies  or  associations  to  period 
after  cause  of  action  accrues);  Rev.  less  tiian  two  years  from  time  cause 
Codes  sec.  3321  (construed  as  void-  of  action  accrues) ;  Rev.  Stat.  1883. 
ing     sti])ulation     limiting     time     for   c.  49,  sec.  87. 

suing  and  which  restricts  rights  con-  Massachusetts. — Acts  &  Res.  1910, 
trary  to  statute,  in  Douville  v.  Pa-  p.  445".  c.  -I!)3,  sec.  2,  subs.  I.  (acci- 
cific  Coa.<t  Casualty  Co.  25  Ida.  396,  dental  bodily  injury  or  disease:  not 
138  Pac.  506).  h'ss  tlian  two  years  from  date  when 

Illinois. — Ilurd's  Rev.  Stat.  1912,  final  i)roof  of  claim  files:  not  to  ap- 
p.  1360,  sec.  208v,  subs.  1  (life:  not  jdy  to  fraternal,  etc.,  associations: 
less  than  three  years  after  cause  of  certain  other  policies  not  affected) 
action  shall  accrue);  Ads  1909,  p.  Rev.  L.  Supp.  lf)(r2-08,  p.  1171,  c. 
254,  c.  95,  sec.  6,  subs.  I;  Rev.  Stat.   118,  sec.  29. 

1908,  p.  1250,  sec.  208v,  I.  Michirjan.—UowdVs  Stat.  (2d  ed.) 
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\alid  ex])ivss  slatuloi-v  jiroliiliilions  oil  the  suhjini  they  aiv  lu  Uiat 


Ann.  p.  3;!!),'),  sec.  S3'J1  (stnndai-.l 
aci'iilt.  j)()liry :  nol.  (k  contain  provi- 
siiin  limiting:  tinio  ol"  connncnciny  ac- 
tion or  suit  to  I0S.S  than  one  yoai 
JVoni  date  when  final  proot."  of  chiim 
liled).  Id.  J).  33})1,  sec.  8313  (life: 
not  to  contain  provision  limit  ini;- 
time  of  c'onimenciniLi'  action  or  suit  to 
less  than  six  yeai-s  at'toi-  cause  of 
action  shall  accrue). 

Miinu'sota.—hixws  l!)13,  p.  18(1 
(health  and  accident:  standard  i)ro- 
\  ision :  not  to  be  brought  prior  to  ex- 
piration of  sixty  days  after  jiroofs  of 
los.^  tiled,  nor  bron,i>h(  at  all  unless 
within  two  years  from  expii-ation  of 
time  within  which  proofs  of  loss  re- 
(juired  to  be  tiled:  also  time  limitation 
as  to  notice  of  claim,  etc.,  extended 
to  agree  with  law  of  state  in  which 
aiisured  resided  when  policy  issued )  ; 
Jd.  p.  739  (standard  tire  policy;  ac- 
tion to  be  commence<l  within  two 
rears  from  time  of  loss)  Rev.  L. 
suppl.  1905-9,  ]>.  437,  sees.  1095-7 
(])olicy  not  to  contain  ))rovisiou  lim 
itiug  time  of  conunencing  action  to 
less  than  five  years  after  cause  of 
action  sliall  accrue)  ;  Id.  p.  449,  sec. 
1704—8  (accident  and  health:  ]iro- 
^•i.sion  prohibited  limiting  time  to 
less  than  one  year  after  date  of  fil- 
ing final  proof  of  loss  or  disability). 
Rev.  L.  1905,  sec.  1645  (standard 
])olicy)  as  to  residence  of  referees  is 
mandatory  and  juiisdictional  and 
failure  to  comply  renders  award 
void.  Sclioenicli  v.  American  Ins. 
Co.  109  Minn.  388,  124  N.  W.  5,  39 
Ins.  L.  J.  358. 

Mississipjji. — Code  1900,  sec.  2575, 
repealed  by  Laws  1912,  p.  29(),  c. 
223.  Said  see.  2575  was,  however, 
in  1912  held  not  repealed  by  see. 
3127,  and  was  then  construed  "  'as 
if  it  is  read  ''insurance  companies 
shall  have  a  right  to  contiact  that  no 
suit  shall  be  brought  ui)on  its  policy 
after  the  expiration  of  one  year  i'rom 
the  loss  or  injury"  '  .  .  .  We 
fully  concur." — Mcl>eaii,  .).;  al.^o  con- 
struitif)  sec.  2575,  in  connection  witii 
sec.   3126;    also   refusing   to    sustain 
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ciHitent  um  that  sec.  2575  was  uncon- 
stitutional because  in  conllict  with 
sec.  87,  const.  1890.  Tavlor  v.  Farm- 
ers' Fire  Ins.  Co.  KM  Miss.  480,  58 
So.  353,  41  Ins.  L.  ,].  1205.  That 
positive  stipulation  not  enforceable 
when  contrarv  lo  sec.  2575,  code 
1900.  See  Gcmeral  Accident  Fire  & 
Life  Ins.  Co.  \.  Walkei-,  !)9  Miss. 
404,  55  So.  51.  40  Ins.  L.  J.  1504 
(decided  1911). 

J//,swMn.— Rev.  Stat.  1899,  sec. 
899,  prohibited  coiitracts  limiting 
time  for  instituting  suit,  by  act  1909 
tliis  was  followed  l)v  sec.  899a.  See 
Acts  1909,  p.  347,  sec.  808,  Rev.  Stat. 
1909,  p.  382.  Construed  in  Young  v. 
Pennsylvania  Fire  Ins.  Co.  269  Mo. 
1,  187  S.  W.  856,  as  avoiding  stipu- 
lations whidi  impose  arbitration,  etc. 
See  lunv  cases  sul)dvs.  (c),  (g)  this 
section. 

New  Jldiitjishire.'-Vuh.  Stat.  & 
Sess.  L.,  Suppl.  1901-1913,  p.  417; 
L.  1913,  c.  220,  sec.  31,  sub.s.  (14), 
(15)  (accident  and  healtii,  etc.: 
standard  j)olicy  to  contain  pi'oxisions 
limiting  time  for  l)ringing  suit:  an 
action  oi'  suit  to  l»e  brought  pi'ior  to 
expiration  of  sixty  days  aftei'  |)ro()fs 
of  loss  liled.  not  biouglit  at  all  un- 
less within  two  years  from  ex])iration 
of  lime  within  wliich  ])roof  of  loss 
ac(iuire(l;  also  time  limitation  as  to 
notice  of  claim,  etc.,  extended  to 
agree  \\itli  hiw  of  state  where  assured 
resided  when  policv  issued)  ;  Pub. 
Stat.  1901.  c.  170,"  sees.  7,  10,  11. 
Construed  in  l"'lvnn  v.  Orient  Ins. 
Co.  77  K  H.  431,  92  Atl.  737  (no- 
tice of  adjustment  and  time  for  suing 
after  notice). 

Xew  Jersei/. — Comj).  Slat.  1910,  p. 
2870,  sec.  i)5  (life  ])olicy  not  to  limit 
time  of  conunencing  action  to  less 
than  live  years  after  caus<'  of  action 
accrues)  :  Laws  1907,  ]>.  13G. 

Xeir  Me.rico. — Slat.  Ann.  Codif. 
1915,  )).  832,  sec.  2829  (life:  same  as 
X.  J.). 

Xeir  l'o/7,.— Laws  1913,  p.  278, 
c.  155.  sec.  lt)7  (accident  and  health 
i)')licies:  standard:  suit  not  to  be 
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extent  thereby  precluded  from  operating  as  a  bar  to  an  action  even 

brought  prior  to  expiration  of  sixty  is  restricted  from  enforcing  his  right 
days  after  proof  of  loss  tiled :  nor  under  the  contract  by  the  usual  legal 
brought  at  all  unless  brought  within  proceedings  in  the  ordinary  tribun- 
two  years  from  expiration  of  time  als,  or  which  limits  the  time  in  which 
within  which  proof  of  loss  required  he  may  thus  enforce  his  rights  is 
by  policy.     If  time  limitation  as  to    void). 

notice  of  claim  or  furnisliing  proof  Oregon. — Genl.  L.  1917,  p.  381,  c. 
of  loss  is  less  than  permitted  by  law  283,  see.  24-f,  subs,  (a)  (life:  not 
of  state  in  which  insured  resides  at  less  than  three  years  after  cause  of 
time  policy  is  issued,  such  limitation    action  accrues). 

is  hereby  extended  to  agree  with  the  Tennessee. — Thompson's  Shannon's 
minimum  period  permitted  by  such  Code  (ed.  1918)  sec.  33.33a-46.  2 
law).  (life  policy  other  than  as  dcscril)ed 

North  Carolina. — Pell's  Revisal  in  see.  3353a-45  [pi'ohibiting  issue 
1908,  sec.  4809  (no  company  or  or-  of  policy  without  statutory  provi- 
der, domestic  or  foreign:  stipula-  sioiis]  "shall  be  issued  or  delivered 
tions  as  to  jurisdiction  and  limitation  in  this  state  or  be  issued  by  a  life  in- 
of  actions:  latter  precludes  limiting  surance  company  organized  under 
time  of  commencing  suit  or  action  to  the  laws  of  this  state  if  it  contain" . 
less  than  one  year  aj  ler  cause  of  ac-  a  provision  limiting  time  of  com- 
tion  accrued,  or  to  less  than  six  mencing  action  to  less  than  five  years 
months  from  any  time  at  which  a  after  cause  of  action  shall  accrue). 
l)laintitT  shall  take  a  non-suit  to  an  Texas.  —  Vernon's  Sayles'  Civ. 
action  begun  within  the  legal  time;  Stat.  1914  Ann.  p.*  318(3,  art.  4742 
all  conditions  and  stipulations  for-  (life:  not  less  than  two  years  after 
bidden  by  this  section  to  be  void,  cause  of  action  accrues)  ;  Id.  art. 
See  ,^i5  3204,  3205  herein)  ;  Gregorv's   5713. 

Suppl.  1913  to  Pell's  Revisal,  p.  813,  Utah.—hsiws  1909,  p.  309,  c.  121, 
sec.  4805b,  subs.  (2),  (a)  (accident  sec.  37,  subs.  (2)  (life:  not  less  than 
and  health :  standard :  not  less  than  five  years  after  cause  of  action  ae- 
one  year  from  date  when  linal  proof   erues). 

ol'  claim  tiled)  :  Code  1883,  sec.  3076;  Vermont.— Laws  1908,  p.  101,  Xo. 
Laws  1883,  c.  57,  sec.  16.  See  sec.  115,  sec.  3  (fire:  loss  due  and  payat)le 
4760,  Id.  is  Standard  policj-.  in  sixty  days  after  receipt  of  satis- 

North  Dakota. — Comp.  L.  1!)13,  factory  proofs:  insured  may  corn- 
Ann.  (Civ.  Code)  p.  1565,  sec.  6638  mence  action  after  expiration  of  tliat 
(health  and  accident:  not  less  than  time):  Pub.  Stat.  1906,  sec.  4823 
two  years  after  date  upon  which  (fire,  life,  or  accident:  not  to  fix 
final  j)r()of  of  loss  or  disability  filed)  ;  period  less  than  tweU'e  months  from 
Id.  p.  1564,  sec.  6(;35d  (life  not  le.ss  occurrence  of  loss,  death  or  accident: 
than  five  years  after  cause  of  action  not  to  ap])ly  to  domestic  fire  or  acci- 
accnies).  dent    insurers    the   charter    of    whom 

Ohi/j. — 4  Page  &  Adams  Ann.  provides  a  limitation  of  time  for 
Genl.  Code  (Civ.)  p.  705,  sec.  9421,  briniiing  actions);  Rev.  L.  1H80,  sec. 
subs.  2  (life:  not  less  than  five  years   3626. 

after  cause  of  action  accrues)  ;  Laws  Viryinia. — Acts  Assemb.  1906,  p. 
1908,  p.  174.  143,  c.  112,  sec.  39  (any  policy:  not 

Oklahci.ti. — Rev.  L.  Ann.  1910,  le.ss  than  one  year  after  loss). 
p.  884,  sec.  2471  (lite:  not  less  tlian  Washington.  —  Remington's  Code 
three  years  after  cause  of  action  ac-  &  Stat.  1915,  p.  22.56,  .sec.  6059-30 
crues)  ;  Comp.  L.  1909,  sec.  1128  (dome-^tic,  foreign,  or  alien  coni- 
(every  stipidation  or  condition  in  a  pany :  not  to  dejirive  courts  of  juris- 
contract  bv  which  anv  partv  thereto  diction  of  action  to  period  less  than 
Joyce  Ins.  Vol.  V.— 338.         5393 
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lluiui2;li    it    is    not    coniinoncod    within    tlio    conlrMclual    limitation 
period.^*" 

(b)  In  Indiana  wheiv  a  t^tatutc  provides  that  no  agivenient 
or  condition  ol'  a  conlract  i('(|nirin«i  suit  to  be  brought  within  three 
yeai-s  shall  be  valid,  it  is  i  !  that  a  provision  in  a  policy  requir- 
ing suit  to  \yi?  brought  Aviihin  one  year  was  of  no  effect,  and  that 
suit  might  be  brought  at  any  time  within  three  years. ^*  JJnt  pro- 
visions of  the  constitution  and  by-laws  of  a  fraternal  order  of 
insurance  that  no  action  at  law  or  pquity  shall  be  brought  or  main- 
tained on  any  cause  or  claim  arising  out  of  the  membership  or 
benefit  ccrtilicate  unless  such  action  is  brought  within  one  year 
from  the  time  when  such  right  of  action  accrues  ''are  valid  and 
not  contrary  to"'  the  statute.^**  And  the  conditions  that  the  loss 
shall  not  become  payable  until  sixty  days  after  notice,  receipt,  etc., 
of  satisfactory  proofs  of  loss  and  that  no  suit  or  action  shall  be 
sustained  until  after  full  compliance  "by  the  assured  with  all  the 
foregoing  requirements,  nor  unless  commenced  within  twelve 
months  next  after  the  fire"  will  be  governed  or  construed  with  a 
statute  which  prohibits  limiting  the  time  within  which  such  suit 
or  action  shall  be  commenced  to  less  than  one  year  after  the  cause 
of  action  accrued,  and  therefore  a  claim  that  assured  has  delayed 
bringing  his  action  longer  than  is  permitted  by  the  policy  contract 
will  not  be  .sustained. ^*^ 

(c)  A  state  regulation  of  this  nature  is  upheld  by  the  Federal 
com-ts.^®     And  .statute  is  also  constitutional  which  prohibits  and 

one  year  from  time   wlien   cause  of  herein;   same,   statutes,   see    §    3231, 

action  accrues).  note  1  herein. 

West    Virginia.   —   Hogg's    Code,  As   to  notice  and   proofs   of  loss, 

Ann.   1913,   p.   607,  sec.   1402;   Acts  also  as  to  waiver  of  same:  Statutes, 

1907,  c.  77,  see.  48,  p.  309  (no  insur-  see  §^  3347,  3391  herein, 

ance  company   to  limit   term  within  ^^  See  §  3184  herein  and  cases  un- 

wliich  .suit  shall  be  brouglit  to  period  der  this  section. 

less  than   one  vvear  from   time  when  ^^  Insurance  Co.  of  North  America 

loss  insured  against  shall  occur).  v.  Brim,  111  Ind.  281,  12  N.  E.  31."). 

Wisconsin.— Stat.    1913,    p.    1418,  "^  Faulk  v.  Fraternal  Order  Mys- 

.sec.  1900,  subs.  I.   (a)    (no  policy  to  tic  Circle,  171  N.  Car.  301,  88  S.  E. 

limit  time  for  beginning  action  to  a  431;  Kevisal,  sec.  4809. 

time  less  than  that  prescribed  by  the  ^^'' Modlin  v.  Atlantic  Fire  Ins.  Co. 

statute    of    limitations    of    state    or  151   N.    Car.    A'),   05    S.    E.    005,   38 

specifically  authorized   by  law)  ;   Id.  Ins.   L.   J.   1131    (tire  occurred   May 

subs.   I.    (c)     (no    jxilicy   to    contain  24,  1907,  proofs  were  filed  and   ac- 

any    provision    descii.ing    in    what  cepted  June  6,'  damages  ascertained 

court    any    action    may    be    brouglit  May   29,  and  sumnu  ns   issued   June 

thereon,   or  that  no   action   shall   be  22,  1908).     Revisal  i!;05,  sec.   4809. 

brought  thereon).  ^^  Small   v.   Westchester   Fire  Ins, 

A.S  to  arbitration  clause:  limitation  Co.  51  Fed.  789. 
of  time  for  bringing  suit,  see  §  3254 
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makes  null  and  void  contracts  or  agreements  which  Hniit  the  time 
within  which  any  suit  or  action  may  be  instituted,  and  a  stipulation 
in  a  poHcy  which  is  issued  after  the  statute  goes  into  effect  and 
which  requires  that  action  shall  be  begun  within  one  year  from  the 
date  of  the  fire  is  abrogated  by  said  statute.^^^ 

(d)  A  statutory  pro\4sion  for  an  extended  time  for  bringing  a 
second  action  in  case  the  first  one  fails  is  inapplicable  to  a  limita- 
tion period  on  fire  policies  in  a  subsequently  enacted  statute. ^^'' 
So  a  statute  limiting  the  time  for  suing  to  one  year  after  the  loss  is 
not  retroactive  so  as  to  affect  a  claim  for  loss  occurring  prior  to  the 
adoption  of  said  enactment. "°  In  Virginia,  however,  although  the 
contractual  limitation  was  valid  when  the  policy  was  issued,  a  stat- 
ute invalidating  provisions  which,  contrary  thereto,  limit  the  time 
of  commencing  actions,  is  not  wholly  prospective  in  its  operation 
but  may  reach  back  to  and  cover  such  prior  issvicd  policy  where  it 
was  still  in  force  Mhen  the  statute  was  enacted  and  the  right  of 
action  accrued  after  said  enactment.  Accordingly  a  judgment  for 
defendant  was  reversed.^^*^ 

(e)  Under  an  Iowa  decision  if  a  statute,  which  prohibits  suit 
within  ninety  days  after  notice  and  proofs  of  loss,  is  repealed  while 
the  policy  is  in  force  by  a  statute  which  shortens  the  time  of  in- 
surer's immunity  from  suit  to  forty  days  such  repeal  does  not  affect 
any  accruing  or  accrued  right  as  the  remedy  except  as  to  proceed- 
ings had  or  commenced,  nor  is  the  period  of  the  statute  of  limita- 
tions thereby  extended,  therefore  an  action  begun  within  eighty 
days  will  be  sustained  and  is  not  premature. ^^®  In  a  later  case  in 
tjiat  state,  however,  imder  the  amended  statutes,  an  action  brought 
within  forty  days  after  proofs  of  loss  is  premature;  and  this  applies 
to  mutual  assessment  fire  insurers.^^^    Again,  if  the  period  is  fixed 

"»Karne.s   v.   American   Fire  Ins.  March  25,  1909,  L.  1909,  c.  21.  art. 

Co.  144  iMo.  41  :^,  4(i  S.  W.  106 ;  Act  2. 

March  18,  18S7,  Kev.  Stat.  1889,  see.       "<»  <^,ijith    &    Marsh    v.    Northern 

2394.  Neck    .Muliial    Fire    Assoc.    112    Va. 

That    stipulations    as    to    time    of  192,  38  L.R.A.(N.S.)  101(5  and  note, 

hrinf,'ing  suit   are   valid,  see   §   3181  70  S.  E.  482,  40  In.s.  L.  J.  1018. 
herein.  *^®  Jones  v.    German    Ins.    Co.    110 

16b  Dahrooire  v.   Kocliestcr  (Jcrraan  Iowa,  7.'),  40  L.H.A.  8()0,  81    N.    W. 

In.s.    Co.    177    Mieii.    442,   48    L.K.A.  188,  29  Ins.  L.  J.  60  (also  considered 

(N.S.)  906,  143  N.  W.  ()()8.  upon   point  whether  statutes  a  part 

As  to  time  limitation  policy  stipu-  of  contract,  etc.,  under  ^  194  sulidv. 

lation.s  as  to  suinff  beinj;  void   when  (c)     herein);     Acts    of     18th     Genl. 

contrary  to  statute,  sec  %  3184  here-  A.s.sem.    c.    211,   sec.    2,    n-jx-aled    by 

in.  Code    sec.    1744,    in    clTect    Oct.    1st 

1**  Scav      V.      Commercial      Union  1897. 
Aftsur.    Co.    42    Okla.    8;{.    140    I'a'-.        i^'' Salmon  v.  Farm  Proitcrty    Mii 

1164;  Standard  Policy  Law,  Ad  ot  lual  Ins.  A.ssoc.  1()8  Iowa,  7)'1\,  150 
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uiuler  a  Htaiulard  policy  as  two  years  from  llio  time  the  loss  accrued, 
the  limitation  begins  to  run,  not  when  the  cause  of  action  accrues, 
that  is,  sixty  days  after  slalement  of  loss  furnislu'd.  hut  from  the 
time  of  the  actual  loss  or  desLi'uction  of  the  jjroperty  by  tirc.^^*' 

(f)  Where  there  is  no  statutory  ])rovision  concerning!;  actions 
upon  the  policy,  and  where  the  ))()licy  itself  contains  no  clause 
ol"  limitation,  the  statute  of  limitations  will  control  as  to  the  time 
of  brino;ing'  suit.  In  Illinois  it  has  been  held  in  such  a  case  that 
where  there  has  been  no  act  on  the  part  of  the  insurance  company 
causing,"  delay,  the  statute  will  commence  to  run  from  the  time 
that  the  claimant  receivers  notilication  of  the  rejection  of  his  claim. ^''^ 
It  is  also  held  that  inasmuch  aa  the  standard  Ih-e  policy  provision 
limiting  the  time  of  commencing  action  to  a  ])eriod  within  twelve 
months,  rests  ui)on  a  valid  contract,  binding  even  upon  a  minor, 
the  disabilities  which  stop  the  running  of  the  statute  of  limitations 
neither  regulate  the  contractual  limitation  nor  have  any  effect  upon 
it;  therefore  the  assured's  right  to  recover  if  not  affected  by  his 
imprisonment  wdiere  he  has  delayed  his  action  for  more  than  a 
year.^''*  And  where  the  insurer  has  accepted  a  loan  note  with  the 
express  provision  that  its  amount  shall  be  deducted  from  the  policy 
of  life  insurance  issued  by  it  at  maturity  thereof,  and  the  policy 
has  since  matured,  the  running  of  the  statute  of  limitations  cannot 
affect  tlie  right  of  the  insurer  to  retain  the  money  due  on  the 
note."^ 

(g)  Under  a  Ncav  York  decision  it  was  contended  that  the  con- 
tractual limitation  of  the  standard  fire  policy  was  in  legal  effect  a 
statutory  limitation  inasnuich  as  the  form  of  policy  was  fixed  by 
statute  and  that  that  section  of  the  Code  was  controlling  which 
provides  that  the  period  of  limitation  ''prescribed  by  this  chapter," 

N.  W.  G8().  Code  sec.  1744,  as  ain'd  plianee  by  the  insured  with  all  the 
tjy  Acts  27th  Genl.  A.ssem.  c.  44,  foregoing  requirements,  nor  unless 
Acts  20th  Genl.  Assera.  c.  73.  commenced     within     twelve     months 

^^s  liotticr  v.  German  Ins.  Co.  84  after  the  fire."  Fire  loss  occurred 
Minn.  116,  86  N.  W.  888.  See  Wever  Aiig.  10,  1910,  action  commenced 
v.  Pioneer  Fire  Ins.  Co.  49  Okla.  546,  Oct.  22,  1913.  Demurrer  to  com- 
153  Pac.  1146;  Rev.  L.  1910,  sec.  plaint  overruled;  defendant  ap- 
3481    3183.  pealed;  reversed.     Revisal  see.  4760, 

"Railway  Passenger  &  Freight  [standard  policy]  ;  Id.  sec.  4809,  pro- 
Conducton;'  Mutual  Aid  &  Benefit  hibiting  conditions  or  stif)ulations  in 
Assoc,  v.  Tioomis,  142  111.  560,  32  N.  i)olicies  as  to  jurisdiction,  or  limit- 
E.  424    22  Ins.  L.  J.  18.  ing  time  for  suing  to  less  than  one 

I'a  Holly  V.  London  Assurance  Co.  year,  etc. :  Id.  sec.  362,  subs.  3, 
170  N.  Car.  4,  86  S.  E.  694  (con-  [limitations:  disability]), 
dition  was  "no  suit  or  action  on  this  ^'^  Cowles  v.  Provident  Life  Assur. 
policy  for  tlie  recovery  of  any  ehiim  Soe.  of  N.  Y.  170  N.  Car.  368,  87  S. 
shall' be  .sustainable  in  any  court  of  E.  119  (only  que.stion  was  of  right 
law  or  equity   until  after  full  com-   to  deduct  sum  due  on  note). 
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except  as  otherwise  specially  prescribed  therein,  must  be  coniputed 
from  the  time  of  the  accruing  of  the  right  to  relief  by  action,  spe- 
cial proceeding,  defense  or  otherwise,  as  the  case  requires,  to  the 
time  when  the  claim  to  that  relief  is  actually  interposed  by  the 
party,  as  a  plaintiff  or  a  defendant,  in  the  particular  action  or 
special  proceeding.  It  was  decided  that  periods  of  limitation  fixed 
by  special  contract  are  periods  of  limitation  "prescribed  by  this 
chapter"  as  that  expression  is  used  in  said  code  provision.""  In 
Minnesota  if  assured  has  by  the  policy  stipulations  an  election  to 
take  certain  permanent  and  total  disability  benefits  upon  the 
surrender  of  the  certificate,  his  cause  of  action  does  not  acciTie  upon 
the  mere  occurrence  of  such  disability,  but  only  upon  his  election 
to  take,  make  a  demand  therefor  and  after  he  has  presented  proofs 
entitling  him  to  the  demand  and  the  wrongful  rejection  thereof 
by  assurer,  although  such  rejection  is  not  necessarily  the  test;  and 
where  the  above  policy  provision  is  entirely  independent  of  the 
other  benefit  provisions  and  there  is  nothing  in  the  contract  which 
prevents  an  election  to  Surrender  the  certificate  and  take  under  the 
stipulation  for  benefits,  whenever  he  may  choose,  the  right  to 
demand  being  dependent  upon  his  condition  at  the  time  of  demand, 
and  since  the  by-laws  as  to  notice  and  time  limitation  for  suing 
relate  to  claims  for  death  and  accidental  benefits  and  not  to  those 
of  the  character  involved,  as  above  stated,  only  the  time  limitation 
stipulation  for  suing,  not  the  statute  of  limitations,  has  any  api)li- 
cation.""^  But  where  a  policy  is  payable  in  twenty  annual  install- 
ments the  first  one  of  which  is  to  be  paid  upon  receipt  and  approval 
of  proofs  of  death  and  the  subseciuent  payments  to  be  made  annual- 
ly thereafter,  the  statute  of  limitations  does  not  begin  to  move  until 
the  first  installment  under  the  policies  becomes  due  and  payable, 
that  is,  when  proofs  of  death  are  submitted  and  approved.  In  the 
case  so  holding,  the  court,  distinguished  it  from  cases  wherein  there 
LS  a  policy  time  limitation  for  suing,  and  which  were  decided  before 
the  statute  invalidated  such  agreements  and  the  courts  enforced 
the  contract  limitation;  nor  does  insurer's  delay  in  paying  the  claim 

"<=  O'Neil  V.  P'ranklin  Fire  Ins.  Co.  until    iiftcr    full    fonipliance    by    tlio 

14.')  N.  Y.  Supp.  4.32,  1')!)  App.  Div.  insured    with    all    the    foregoing    re- 

51.5,  43  Ins.  L.  J.  388  {iitin<j  llaniil-  (|iiirenients,     nor    iinle.s,s    foninienced 

ton  V.  Royal  Ins.  Co.  loli  N.  Y.  327,  within  twelve  months  ne.\l  alter  the 

42  L.K.A.  48"),  50  N.  E.  8(i3;  Havden  lire."     See  this  case  also  under  note 

V.   J'ierce,  144  N.  Y.  512,  39   N.   E.  7.  ,»<  320.')  herein. 
fi38,  aff'd  216  N.  Y.  C42,  110  X.   E.        "<!  Collopy  v.  Modern  Brotherho.xl 

104"):  Standard  policy  elause  i.s  "No  of   Ariierica,    133   Minn.   40!),  I'tH   N. 

Hiiit  or  action  on  this  policy  for  the  W.  02.},  substance  of  o^jinion  of  J lolt, 

recovery   of  any  claim   shall   be  sns-  J. 
tainuble  in  any  court  of  law  or  ejpiity 
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and  the  fact  (bat  suit  miuhfc  have  been  brousbt  on  the  theory 
that  such  delay  was  a  rejection  does  not  operate  to  make  the  stat- 
ute of  limitation  run  from  date  of  death  contrary  to  the  policy 
stipulation  that  installiucnts  are  not  to  be,2;in  until  insurer's  action 
upun  jiroofs  of  death  although  the  policy  did  not  i)rescribe  the 
time  within  which  proofs  were  to  be  furnished.^'®  Again,  if  a  stat- 
vitc  provides  that  all  actions  for  which  no  period  of  limitation  is  pre- 
scril>ed  shall  be  commenced  within  six  years  next  after  the  cause 
of  action  accrued  and  not  thereafter,  and  insured  had  disappeared 
and  the  fact  of  his  death  was  disputed  by  assurer,  a  cause  of  action 
is  held  not  to  accrue  within  said  statute  until  the  expiration  of  the 
time  when  the  presumption  of  death  in  such  cases  is  raised. ^''^ 

(h)  Where  under  a  statute  of  Kentucky  no  action  could  be  main- 
tained if  the  cause  arose  in  another  state,  and  was  barred  by  the 
statute  of  the  latter  state,  and  a  cause  of  action  did  arise  in  another 
state,  by  the  statutes  of  which  an  action  was  barred  after  ten  years, 
l)ut  there  was  no  agent  of  the  insurer  upon  whom  service  could  be 
had,  it  was  held  that  the  statute  was  suspended  on  this  account, 
and  was  no  bar  to  an  action  in  Kentucky  upon  the  contract.^^ 
And  a  contract  made  by  a  foreign  insurer  in  a  state  where  it  is 
authorized  to  transact  business  is  held  to  be  governed  by  the  law 
of  that  state  which  makes  invalid  contracts  limiting  the  statutory 
period  of  limitation  so  that  where  a  suit  is  there  brought  upon  such 
a  polic}'  within  the  prescribed  period,  recovery  will  not  be  pre- 
cluded even  though  the  suit  is  not  brought  within  the  time  limited 
by  the  polic}''  which  also  provides  that  it  is  to  be  construed  in  all 
places  to  have  been  there  made  in  said  foreign  state  b}'^  the  law  of 
which  a  contractual  limitation  for  suing  on  policies  is  valid 
although  the  period  is  less  than  that  of  ordinary  limitations.^^ 

(i)  If  the  statute  provides  that  no  action  shall  be  maintained  to 
recover  under  a  forfeited  life  policy,  unless  the  same  is  instituted 
within  two  years  from  the  day  default  was  made  in  paying  the 
premium  installment,  interest  or  portion  thereof  for  which  it  is 
claimed  the  forfeiture  ensued,  and  there  is  no  actual  forfeiture 
because  of  non-comj)liance  with  the  provision  as  to  notice  therein 
and  the  policy  is  an  existing  valid  one,  said  statute  constitutes  no 
defense  to  an  action  to  recover  the  insurance  money  due.^°     And 

"e  Bonslett  v.  New  York  Life  Ins.  ^'  Summers  v.  Fidelity  Mutual  Aid 

Co.  —  Mo.  — ,  190  S.  W.  870.  Assoc.  84  Mo.  App.  605.    See  §§  225 

^■^^^New    York    Life    Ins.     Co.    v.  et  seq.  herein. 

Bramc,    112   Miss.   828,  73   So.   80(5,  As  to  policies  of  foreign  companies 

Code  1906,  see.  3097,  Id.  sec.  1914.  being  governed  by  laws  of  state;  ex- 

^8  Northwestern   Mutual   Life   Ins.  ceptions,  see  W.   Va.   Code  1918,  p. 

Co.  V.  Lowrj-,  14  Ky.  Law  Rep.  600,  437,  see.  62. 

20  S.  W    607.  20]javis    y.    Xort liwe-stern    Mutual 
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if  a  twenty  year  endowment  policy  is  forfeited  by  non-payment 
of  premiums  tis  stipulated  and  subsequently  insured  neglects  to 
tiike  advantage  of  an  offer  to  restore  the  policy  and  the  policy  is 
not  suiTendered,  and  nothing  is  done  either  during  the  remainder 
of  assured's  life,  a  period  of  about  fourteen  years  after  said  default, 
nor  until  about  three  years  after  his  death  when  suit  is  brought, 
the  action  is  barred  by  the  ten  year  prescription  statute  and  also 
by  a  statute  which  permits  action  to  be  instituted  on  forfeited 
I>olicies  within  two  years  from  day  of  default  in  paying  premiums, 
etc.^°*  The  effect  of  the  non-forfeiture  statute  of  Missouri  is  to 
extend  the  policy  in  force  and  the  liability  thereunder  is  not  one 
"created  by  statute"  and  therefore  an  action  on  the  extended  policy 
is  a  suit  on  the  policy  or  w'riting  and  not  on  a  liability  ''created  by 
statute"  and  is  not  barred  under  the  ten  year  statute  of  limitations.^'^'' 
(j)  Under  a  fidelity  guaranty  insurance  contract  the  right  to  sue 
is  controlled  by  a  statute  which  prohibits  contractual  limitations 
of  time  for  commencing  actions  or  suits  to  less  than  one  year  after 
the  cause  of  action  accrues,  accordingly  an  action  may  be  brought 
within  a  year  and  thirty  days  after  discovery  of  an  employee's 
«kfault,  although  the  time  limit  in  the  bond  is  fixed  as  six  months 
after  filing  an  employer's  claim  with  the  surety  but  the  employee 
is  also  given  thereby  thirty  days  in  which  to  reimburse  the  em- 
ployer for  any  loss  sustained  by  him.^"'^ 

Life  Ins.  Co.  163  N.  Y.  Supp.  56,  98    right  of  action;  that  no  cause  of  ac- 
Misc.  4.")6.  tion   could  exist   save  tor  them   and 

20a  ^Vatson  V.  Mutual  Life  Ins.  Co.  therefore,  that  the  liability  appellant 
of  N.  Y.  139  La.  737,  72  So.  189.  attempts  to  enforce  is  one  'created 
Civ.  Code  art.  3544  (ten  year  pre-  by  statute'  and  was  barred  five  years 
scription  stat.)  ;  Act  68  of  1906  (two  after  the  death  of  the  insured  arid 
years  limitation  stat.  for  forfeited  over  a  year  before  suit  brouirlit. 
policies  I.  •     •     •     The  ten  year  statute  applies 

2'*''  Liebiiig  v.  Mutual  Life  Ins.  Co.  in  this  case  and  the  action  is  not 
of  N.   Y.   269    Mo.   509,   191   S.   W.   l)arred." 

250.  The  court,  i)er  Blair,  J.,  said :  ^Oc  Dixie  Fire  Ins.  Co.  v.  American 
"The  plea  of  the  Statute  of  Limita-  Bonding  Co.  162  N.  Car.  384,  78 
tidii.s  pre.scnt.s  the  question  whether  S.  E.  430,  Revisal  1905,  sec.  4809 
the  action 'is  one  on  a  writing  .  .  .  (stipulation  was:  "no  suit  or  i)ro- 
for  the  payment  of  money'  (.sec.  ccedint;-  at  law  or  in  ecjuity  shall  I)e 
1888.  K.  S.  1909)  or  on  a  liability  brought  against  the  surety  after  (lie 
'created  by  a  statute  and  other  than  expiration  of  six  montlis  from  tlic 
a  jienalty  or  forfeiture'  (sec.  1889,  end  of  the  time  during  which,  undci- 
H.  S.  1909).  appellant  contends  her  the  terms  of  this  b«md,  the  employee's 
action  is  upon  tlie  policy,  as  extended  claim  may  be  tiled  with  the  .surety" 
by  the  non-foil (iliue  law  of  the  state  also  "that  if  the  employee  shall 
in  force  wiieii  llie  f)olicy  was  issued  .  .  .  make  good  to  the  employer 
(aec  7897  et  sef|.  K.  S.  1899),  while  within  thirty  days,  any  loss  sustained 
re.<;pondent  insists  that  the  n<m-for-  by  the  employer  by  larceny"  etc. 
feiture    sections    mentioned    give    the    First  intimation  of  loss  was  in  Jany. 
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i^k)  A  one  year's  eontractual  liniilalion  in  a  craJlt  guaranty 
policy  is  entirely  abrogated  and  not  nii'vely  suspended  by  an  agree- 
ment to  await  the  result  of  bankruptcy  proceedings  in  the  matter 
of  a  claim  for  loss  on  account  of  the  bankrupt,  and  to  determine 
whether  the  loss  was  "'irrecoverable:"  and,  in  such  case,  a  conten- 
tion that  the  statute  of  limitation  applies  and  cuts  ofl"  the  claim 
rests  u[>on  the  same  grounds  as  that  in  res])ect  to  the  contractual 
limitations  of  one  year  bi'ing  a  bar  and  will  not,  therefore,  be 
sustained.2w 

(1)  AVhere  an  employer's  liability  policij  fixes  a  certain  period 
after  final  judgment  in  the  action  against  assured  as  the  time  limit 
within  which  suit  must  be  brought  against  assurer,  a  cause  of 
action  cannot  be  held  to  be  barred  before  it  arises,  and  if  it  is 
brought  within  such  specified  time  after  final  judgment  the  limi- 
tation requirement  is  complied  with,  that  is,  the  action  is  com- 
menced within  the  time  limited  by  the  policy,  and  this  applies 
where  it  is  stipulated  in  such  a  policy  that  no  action  shall  lie  against 
the  company  after  the  expiration  of  the  period  within  which  action 
for  damages  on  account  of  the  given  injuries  or  death  might  be 
brought  by  such  claimant  or  his  representatives  against  the  assured, 
unless  at  the  expiration  of  said  period  there  is  a  suit  arising  out 
of  such  accident,  pending  against  the  insured,  in  wdiich  case  an 
action  may  be  brought  in  respect  to  the  claim  involved  in  such 
action  against  the  company  by  assured  within  thirty  days  after 
final   judgment   is  rendered  in   such  suit  and   not  later.^^     And 

20,  1910,  action  commenced  Feb.  1,  Co.  of  N.  Y.  206  N.  Y.  733,  100  N.  E. 
ICll  action  not  barred  by  lapse  of  43-1,  modifying  by  increasing  amount 
time  before  Febj-.  20,  1911).  allowed,  and  aif'g  also  adopting  opin- 

Fidelity  guaranty,  as  to  liability  ion  of  Miller,  J.,  in  126  N.  Y.  Supjx 
conditioned  on  discovery  of  fraud,  555,  141  App.  Div.  493,  40  Ins.  L. 
defalcations,  etc.,  see  §  2766  subdv.  J.  600,  which  modifies  and  affirms 
(t)    herein.  116  N.  Y.  Supp.  1042,  132  App.  Div. 

Fidelity  guaranty :  limitation  clauses  241.  See  also  Taxicab  Motor  Co.  v. 
affecting  actions  or  suits:  statute  of  Pacific  Coast  Casualty  Co.  73  Wash, 
limitations,  see  §  2766  subdv.  (z)  631,  132  Pac.  393,  42  Ins.  L.  J.  1409. 
herein.  Employers    liability:    when    liabil- 

2°^  Philadelphia  Casualty  Co.  v.  ity  attaches  or  right  of  action  against 
Thacher,  236  Fed.  869,  150  C.  C.  A.  assurer  accrues,  see  §  2800,  subdv. 
131,  49  Ins.  L.  J.   239    (''the  agree-    (g)   herein. 

ment  to  extend  the  time  was  directly  Employer's  liability :  when  liabil- 
inconsistent  not  only  with  the  pro-  judgment  or  loss  in  suit  against  in- 
vision  for  a  one-year  period  of  limi-  sured  as  condition  precedent  or  pre- 
tation,  but  also  with  tlie  fixing  of  the  requisite  to  recovery  against  assurer, 
time  of  payment  at  fifty  days  after  see  §  2800,  subdv.  (o)  et  seq.  herein, 
the  date  of  the  proof  of  loss." —  As  to  nonwaiver  of  such  stipula- 
Brown,  D.  J.  tion,  see  §  3212  herein. 

2^  Creem    v.    Fidelity    &    Casualtv 
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where  a  ?iatute  permit?  the  parties  to  prescribe  by  written  contract 
a  shorter  period  of  hmitation  than  would  otherwise  apply  there- 
under, and  an  employers'  liability  policy  provides  that  no  action 
shall  lie  to  recover  for  loss  or  expense  incurred  and  paid  in  money 
afttr  the  trial  of  the  issue  in  the  action  against  assured,  nor  unless 
said  action  is  brought  within  ninety  days  after  the  payment  of 
such  loss  or  expense,  no  recovery  can  be  had  where  the  action  was 
not  commenced  within  the  prescribed  period.^^*  Such  a  limitation 
as  tlie  last  stipulation  does  not,  however,  apply  to  an  action  against 
assurer  for  breach  of  contract  to  defend  a  claim  against  insured ;  ^^^ 
nor  to  an  action  against  insurer  for  damages  for  negligent  defense 
of  the  action  against  the  employer  assured.^^'^ 

^^*  Automatic  Sprinkler  Co.  of  within  which  an  action  for  injuries 
America  v.  Employers  Liability  or  damages  may  be  brought  against 
Assur.  Corp.  Ltd.  of  L.  E.  148  N.  Y.  the  assured,  unless  a  suit  be  pending 
Supp.  1013,  163  App.  Div.  671,  44  against  the  assured,  at  the  expira- 
1ns.  L.  J.  493,  citing  Code  Civ.  Proc."  tion  of  that  time,  in  which  event  an 
sec.  414.  Tolmie  v.  Fidelity  &  Casu-  action  for  indemnity  under  tliis  pol- 
altv  Co.  88  N.  Y.  Supp.  717,  95  App.  icy,  may  be  brought  against  the  com- 
Div.  352,  aft'd  183  N.  Y.  581,  76  N.  pany  within  sixty  days  after  the 
K.  1110.  See  also  People  v.  Amen-  Hnal  determination  of  such  action, 
can  Steam  Boiler  Ins.  Co.  41  N.  Y.  and  not  afterwards.'  (6)  If  the  lan- 
Sujjp.  681,  10  App.  Div.  9.  See  Har-  guage  of  this  jn-ovision  is  given  its 
bor  and  Suburban  Bldg.  &  Savings  ordinaiy  meaning,  it  amounts  to 
Ai?8oc.  V.  Employer's  Liability  Assur.  nothing  more  than  that  no  action  to 
Corp.  Ltd,  of  L.  E.  140  N.  Y.  Supp.  recover  the  indemnity  provided  for 
717,  79  Misc.  150,  ali'd  143  N.  Y.  in  the  policy  can  be  brought  by  the 
Supp.  1120,  159  App.  Div.  900,  att'd  assured  against  the  company  after 
213  X.  Y.  677,  107  N.  E.  1078.  the  expiration  of  six  years  after  the 

^^^  Lawrence  v.  ]\Iassachusetts  date  of  an  accident  covered  by  the 
Bonding  &  Ins.  Co.  160  N.  Y.  Supp.  policy,  unless,  at  the  expiration  of 
883.  that   time  a   suit   arising   out    of   an 

Employer's  liability:  as  to  stipu-  accident  is  then  pending,  in  wliich 
lations  that  insurer  defend  accident  case  an  additional  period  of  sixty 
or  injury  actions  against  assured,  days  from  the  termination  of  the  suit 
see  §  2800,  subdvs.  (o)  et  seq.  here-  is  to  be  allowed.  There  is  nothing 
in.  in  the  language  di.sdosing  an  inten- 

21c  Attlcboro  Manufacturing  Co.  v.  tiou  to  place  a  Hmitation  upon  the 
Frankfort  Marine  Ins.  Co.  240  Fed.  time  witliin  wliicli  an  action  of  tort 
573.  153  C.  C.  A.  377  (s.  c.  171  nuiy  i)e  bnuiglit  against  the  corn- 
Fed.  495)  Bingham,  Cir.  J.,  said:  pany  for  breacli  of  a  duty  imposed 
•'Tlie  furtlier  position  is  taken,  under  I)y  law  and  arising  out  of  it-s  ai-tual 
this  assignment  of  error,  that  the  intervention  in  the  defense  or  seUle- 
action  is  varied  by  the  fourteenth  ment  of  a  suit,  or  that  any  sucli  right 
clause  of  tlie  jjolicy,  which  reads  as  oi'  jiction  was  in  contemplation. 
f<»llows:  'That  no  action  shall  be  Furtliermore,  the  .stipulation  is  a 
brought  by  the  insured  airainsl  the  limitation  in  derogation  of  a  com- 
<'onipany  upon  this  ixjiicy  in  any  mon-law  right,  and  its  language  is 
court,  after  the  expiration  of  the  not  entitled  to  a  broad  construction." 
period,  from  the  date  of  the  accident.        See  5}  2800,  subdv.    (m)    herein. 
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§  3231.  Arbitration  and  award  clauses:  generally. — In  consider- 
ing the  A'alidity  of  these  clauses  the  rule  of  law  must  be  borne  in 
mind  that  no  agreement  will  be  upheld  which  operates  to  deprive 
courts  of  their  jurisdiction  over  contracts.  In  many  cases  insurers 
have  inserted  in  their  policies  clauses  providing  for  an  arbitration 
and  award,  such  provisions  being  so  comprehensive  as,  if  carried 
out  and  upheld,  to  completely  oust  courts  of  any  jurisdiction  they 
might  otherwise  have  over  the  contract  in  dispute.  Therefore, 
although  many  of  the  arbitration  and  award  clauses  are  so  worded 
as  to  justify  their  being  declared  valid,  yet  in  other  instances  the 
stipulation  has  been  held  void,  as  being  opposed  to  the  above  rule 
of  law. 

It  is  declared  in  a  Massachusetts  case,  in  discussing  standard 
policy  provisions,  that  it  is  not  of  consequence  whether  the  persons 
who  are  to  fix  the  amount  of  the  loss  as  between  the  insured  and 
the  insurer  are  called  appraisers  or  referees,  or  whether  their  de- 
cision is  called  an  award  or  an  appraisal.^ 

1  Hanley  v.  iEtna  Ins.  Co.  215  ance  "in  the  event  of  a  total  lo.ss  or 
Mass.  425,  102  N.  E.  641,  Ann.  Cas.  destruction  of  any  personal  prop- 
1914D,  53,  42  Ins.  L.  J.  1628.  erty    on    which    the    amount    of    the 

On  arbitration  agreements  general-  appraisal  or  agreed  loss  shall  be  less 
ly,  their  validity  and  binding  force,  than  the  total  amount  insured  there- 
see  note  in  47  L.R.A.(N.S.)   337.  on"). 

Arbitration,  etc.,  statutes.  In  the  Georgia.— Laws  1916,  p.  128,  No. 
following  list  such  statutorj^  standard  392  ("an  act  to  provide  for  tlie  a])- 
])olicy  provisions  as  are  noted  are  pointment  of  an  umpire  by  any  court 
with  some  particular  exceptions  those  of  record,  in  fire  insurance  ap- 
only  which  become  by  force  of  gen-  praisals,  in  the  county  where  the  loss 
eral  law  or  by  express  declaration  of  occurs,  provided  the  appraisers 
the  statute  a  part  of  such  policies,  chosen  fail  to  select  such  umpire 
Other  standard  policy  recjuirements  within  ten  days;  to  provide  the 
are  considered  elsewhere  herein.  method    of    such    appointment;    for 

Arizomi. — Rev.  Stat.  1913  (Civ.  other  purposes;  and  to  repeal  exist- 
Code)  p.  1188,  sec.  3455  ("no  tire  ing  laws"  covering  application  to 
insurance  policy  shall  contain  any  court  for  umpire  on  appraisal  of 
provision  requiring  insured  to  sub-  loss;  notice  and  service;  court  to  ap- 
mit  the  amount  of  loss  to  arbitration  point;  umpire's  acts  bind;  contrary 
or  requiring  arbitration  except  by  stipulations  void), 
mutual  agreement  of  insurer  and  in-  Illinuis.—ljuws  1917,  p.  539,  anurg 
sured.  The  insured  shall  have  the  sec.  11,  Act  1877  (County  Fire  Jii- 
ri^ht  to  maintain  an  action  to  re-  surance  loss  statute  provides  for  ad- 
I'over  the  amount  of  loss  without  justment  of  loss,  conmiittee  of  ref- 
arbitration,  any  provision  in  the  erence  to  be  api)ointed  in  case  of 
policy  of  tiie  insurance  to  the  con-  loss  or  damage  by  lire  oP  liglitniiig 
trary  notwitlistanding").  in    excess    of    five    hundred    dollars; 

Florid<i.  —  Comp.  L.  1914,  Ann.  notice,  examination  of  witnesses, 
1452,  sec.  2776a;  c.  5458,  May  16,  power  lo  administer  oaths;  lor 
1905,  sec.  1  (i)art  of  premium  to  be  award,  etc.).  See  also  Kurd's  Rev. 
returned  in  case  of  excessive  insur-    Stat.  1912,  p.  1329,  sec.  91.     See  Id. 
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It  may  also  hv  sUited  that  it  is  a  tieiioral  ])rc>[)i)silion  or  rule  in 
liioso  jurisdictions  where  clauses  of  this  character  are  valid,  that 


1>.  li;5:{,  sec.  Ill)  (townsliip  com-  1!K)4,  pp.  47;>,  474,  c.  49,  sees.  3,  4, 
l>;iiiics)  ;  Id.  p.  l.'{37,  sec*.  133  (Conn-  also  provides  for  i)ayinent  or  arbi- 
ty    Mutual    Windstorm    Comi)anies).    tration    witliin    sixty    days    after   iu- 

Itidiami. — Act  IDll,  p.  .')'J.'),  cli.  surcd  shall  have  submitted  a  state- 
■Jl(),  approved  Min-ch  (i,  lilll  ("an  meul  in  writinji'  as  to  the  loss;  for 
act  providinji'.  ...  in  case  of  rcixiilding-  or  repairs;  and  also  fur- 
ileslruction  of  property  rovered  by  ther  provisions  as  to  ai'bitration  atul 
fire,   liiihtninj^-  or  tornado   insurance,   award). 

for  the  appraisement  (d'  such  loss,"  M((ssavhi(setti>. — Acts  &  Kes.  1911, 
etc.,  selection  of  a})praisers,  umpire,  p.  3U1,  c.  406,  amd'f>'  Acts  l!)t)7,  c. 
award,  etc.;  act  to  constitute  and  be  57G,  sec.  (JO  ("an  act  relative  to  the 
a  part  of  every  policy  issued  after  appointment  of 'referees  for  adjust- 
takins:  effect  of  said  act).  ing  losses   under   policies  of  fire  in- 

lowa. — Ann.  Code  Suppl.  1898-  surance:"  under  jjolicics  in  standard 
1907,  see.  1743  ("no  recovery  on  a  form:  written  recjuest :  qualitications, 
policy  or  contract  of  insurance  sliall  of  referees,  etc.)  ;  Acts  &  Kes.  1910, 
be  defeated  for  failure  of  the  insured  p.  440,  c.  48i)  (act  relative  to  duty 
to  comply,  after  a  loss  occurs,  with  of  referees  to  determine  losses  under 
any     arbitration      or     appraisement    tire  policies). 

stipulation  as  to  fixing'  value  of  prop-  Michigau. — Howell's  Stat.  (2d  ed.) 
erty.  No  arbitration  shall  take  place  Ann.  p.  341.'J,  sec.  8.'}()3-06  (mutual 
except  where  the  proi)erty  was  situ-  companies:  adjustment  of  losses: 
ated  at  the  time  of  loss"  reserva-  power  to  compel  attendance  of  wit- 
tion  in  any  policy  or  contract  of  in-  nesses:  administering-  oaths,  etc.). 
surance  of  right  to  rebuild  void  "in  Minnesota. — Rev.  L.  1905,  p.  331, 
case  of  total  loss  or  where  tlie  amount  see.  1645;  Hev.  Genl.  Stat.  1913,  p. 
of  loss,  upon  the  request  of  tlie  in-  742,  sec.  3225  (adjustment  of  loss: 
surance  company,  has  been  sul)niitted  reference:  tire);  Laws  1913,  c.  421; 
to  arbitration.  Nothing  herein  shall  Gen.  St.  1913,  sec.  3318,  construed  as 
be  construed  to  change  the  limita-  to  competency  of  appraisers  and 
tions  or  restrictions  respecting  the  rights  of  parties  in  American  Central 
pleadings  or  proving  of  any  defense  Ins.  Co.  v.  District  Court,  Ramsey 
by  any  insurance  company  to  which  County,  125  Minn.  374,  147  N.  W. 
it  is  subject  by  law :  ''  applies  to  "all    242. 

contracts  of  insurance  on  real  and  Missouri. — Laws  1909,  p.  347,  sec. 
personal   property").  868:  Rev.  Stat.  1909,  p.  382  (in  1909 

Maine. — Laws  1915,  ]).  51,  cli.  78  new  section  was  added  to  Rev.  Stat. 
("an  act  relating  to  adjustment  and  1899,  c.  10,  to  be  known  as  sec.  899a, 
payment  of  fire  los.ses"  etc.;  insurer  which  reads:  "Any  contract  of- 
or  its  representative  to  begin  adjust-  agreement  hereafter  entered  into  con- 
ment  of  loss  within  twenty  days  after  taining  any  clause  or  ])rovision  pro- 
receipt  of  notice  pi'ovided  for  by  c.  viding  for  an  adjustment  by  arbitra- 
49,  of  Rev.  Stat.  .sec.  4  [standard  tion  shall  not  preclude  any  party  or 
|»olicy  law]  "but  no  company  shall  beneficiary  under  such  contract  or 
pay  any  loss  or  damage  until  after  agreement  from  instituting  suit  or 
tiie  expiration  of  forty-tive  days  from  other  legal  action  on  such  contract 
the  date  when  proof  of  loss  is  exeeut-  at  any  time,  and  the  compliance  with 
ed,"  subject  to  certain  e.xceptions.  such  clause  or  provision  shall  not  be 
In  view  of  the  above  statute,  although  a  condition  i)recedent  to  the  right 
it  does  not  expressly  refer  thereto,  to  bring  or  recover  in  such  action.") 
it  may  be  noted  here,  that  R«v.  Stat.       "When  section  868,  Mo.  Rev.  Stat. 
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the  purpose  of  a  submission  to  appraisers  and  the  effect  of  an  award 
ai-e  to  fix  the  aniuunt  of  the  loss.^*  So  the  making  of  an  appraise- 
ment and  of  an  award,  that  is,  a  finding  or  judgment  based  thereon, 
is  contemplated  by  the  submission ;  ^^  and  the  ascertainment  of  the 


1909,  is  read  iu  the  conneetiou  the  when  served  by  the  insured,  may  be 
legislature  intended  it  to  have,  we  served  upon  any  local  agent  of  the 
believe  its  purpose  was  to  render  void  company;  and  the  said  judge  shall. 
provisions  in  contracts  lohich  enforce  on  proof  by  afifidavit,  of  the  failure 
arbitrations  or  settlement  by  means  or  neglect  of  said  appraisers  to  agree 
of  api)raisers  under  insurance  poli-  upon  and  select  an  umpire  within 
cies.  The  policy  in  this  case  is  such  the  time  provided  in  said  policy,  and 
as  forced  an  appraisement  of  loss  if  of  the  service  of  notice  aforesaid, 
the  parties  could  not  agree.  We  be-  forthwith  appoint  a  competent  and 
lieve  that  this  statute  struck  out  just  disinterested  i)erson  to  act  as  sucli 
such  contracts.''  Accordingly  so  held  umpire  in  the  ascertainment  of  said 
per  Graves,  C.  J.,  in  Young  v.  Penn-   loss  or  damage"). 


svlvania  Fire  Ins.  Co.  2G9  Mo.  1,  17, 
187  S.  W.  856  (italics  are  ours). 

Since   above   Missouri   statute   ex- 
pressly   applies    to    contracts    "here- 


Compare    as    to    arbitration  and 

award  generally,  N.  Y.  Code  Civ. 
Proc.  sees.  236,V2386. 

North      Carolimi. — Gregory's  Re- 


after  entered  into"  it  does  not  affect  visal.  Biennial  1917,  Ann.  p.  719,  sec 

contracts  antedating  it  although  for  47G1    (appraisers  may  act  separate 

a  tern  extending  beyond  said  statu-  ly).     See  also  Id.  sec.  4760  (Standard 

torg    d<ite   as    where   statute   was   in  policy:  as  to  requirements  for  selec- 

force  in  1909  and  policy  was  entered  tion    of    appraisers,    umpire,   award, 

into  in  1907  for  a  term  of  tive  years,  etc.). 

Young  v.  Pennsylvania  Fire  Ins.  Co.  Tewwessee.— Thompson's  Shannon's 

269  Mo.  1,  187  S.  W.  856.  Code,   1918   ed.    p.   1.329a,  sec.    3333 

Nebrash-a.—L-Avrs    1917,    pp.    454-  (lawful    for    loss    or    damage    to    be 

4.56,  c   188,  sees   6-9  (hail  insurance,  adjusted  and  paid  in  the  manner  and 

adjusters  and  adjustment  of  losses),  j^  ^,,^  ^^^^.^^^  ^^^,^^^1  ^^.j^,,  ^,,^  ins^j.,.,.-^ 

Neio    Jerseii. — Comi).    Stat.    1709-  ,„  i     ,i  „                ■,     .-               ■,   ■ 

mm          noro            ^n    i            •     i     P  '^^^^    "i<^    assured    tor    so    doing    no 

1910,  p.  2863,  sec.    <9    (appraisal  of  ,,          ,     ,             i    n    u      •              i 

1        v.     a            1     .•          L-           ■      1  penalty    whatever   shall   be   incurred 

loss  by  nre:  .selection  ot   umpire  m  \          •  ■           ^              ,.     , 

court)  by  any  inspector  or  adjuster  or  other 

New  ror/w— Laws  1917,  p.  1373,  1^^'"^°"  ^■"»"  Participating  bona  Mde 
c.  440,  sec.  121,  subs.  10,  adding  new  "'  "'^se  tran.sactions). 
section  and  repealing  sec.  121a,  c.  33,  Vermont.--\\\h.  Stat.  1906,  sec. 
L.  1909,  Consol.  L.  c.  28,  as  added  ^823  (ai.piai.sers:  policy  not  to  con- 
by  L.  1913,  c.  181  ("whenever  appli-  tain  condition  making  award  of  ap- 
cation  shall  be  made  for  the  sclectirtn  praiser's  condition  precedent). 


of  an  um|)ire  ]nirsunrit  to  the  pro- 
visions relating  to  apjuaisals  as  con- 
tained in  such  standard  fire  insur- 
ance policies,  such  application  sliall 
be  made  to  a  judge  in  a  courl  of 
record    in    the    county    in    whicli    I  he 


Virginia. — Acts  of  Asseni.  1{)0(!, 
p.  141,  sec.  32  (arbitrators  and 
umpires  to  be  citizens:  duties,  etc.). 

England. — Scotland  arl)itration  act 
1S94  (court  or  judge  lo  ajjpoint  ar- 
l)itrator)  conslrned  in  Wilson  v.  ('en- 


lost  or  damaged  properly  is  or  was    tial    Ins.   Co!   Lid.    11!)   N.    Y.    Siipp. 
htcated,  on   live  days,  notice  in  writ-    955,  135  A  pp.  I»i\.  (il!). 
ing,  to  1)0  given  i)y  either   party   to        ^*  Fbcrhardt  v.  Federal  Ins.  Co.  14 
the  other,  of  his  or  its  inlenlion   so    fia.  Ap)).  340,  80  S.  L.  85(i. 
to  do.     Any  such   notice  in  writing,       ^'*  Riddell  v.  Rochester  German  Ins. 
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whole  loss  is  intended.^*'  A;:4ciin  a  distinction  is  made  between  a 
reference  to  arbitration  wliicli  involves  the  entire  controversy  and 
the  qnestion  of  liability,  and  an  agi'eenient  for  an  ai)i)raisal  where 
the  liability  is  conceded  and  which  is  for  the  purpo!^e  of  merely 
determining  the  loss,  or  of  appraising  it,  or  the  salvage,  or  where 
it  is  a  mere  case  of  valuation,  in  which  cases  the  strict  rules  govern- 
ing arbitrations  and  awards  are  not  applicable."  It  is  also  held 
that  even  though  the  loss  is  adjusted  by  ap])raisers  the  policy  still 
remains  in  full  force  and  effect  and  an  action  lies  thereon  even 
though  there  has  been  an  adjustment.^® 

Clauses  as.  to  appraisement,  etc.,  should  in  ca.>^c  of  ambiguity  be 
construed  against  insurer  since  they  are  inserted  for  its  iDenefit." 

Co.   of  N.  Y.  30  R.  I.  240.   89  Atl.  i®  Steinberg  v.  Boston  Ins.  Co.  128 

833.  N.  Y.  Supp.  994,  144  App.  Div.  110, 

^"^  Early  v.  Providenee-Washinoton  40  Ins.  L.  J.   1494,  s.  c.   134  N.  Y. 

Ins.   Co.  ;{1  R.  I.  225,  140  Am.'  St.  Supp.  1147,  149  App.  Div.  945.     See 

Hep.  750,  70  Atl.  753.  also  Hirsch  v.  Home  Ins.  Co.  —  R. 

^^  American   Steel   Co.   v.    German  I.  — ,  94  Atl.  722.     Compare  Union 

American  Fire  Ins.  Co.  187  Fed.  730,  Marine  Ins.  Co.  v.  Charlie's  Transfer 

109  C.  C.  A.  478,  40  Ins.  L.  J.  1757,  Co.  180  Ala.  443,  05  So.  78  (holding 

citing  or  considering :  that    reeoverj-    can    be    had    only    on 

United  States. — Kelly  v.  Crawford,  award)  ;    Solem  v.    Connecticut  Fire 

5  Wall.    (72  U.   S.)    785,  18   L.  ed.  Ins.  Co.  41  Mont.  351,  109  Pac.  432, 

502;  Toledo  Steamship  Co.  v.  Zenith  39   Ins.    L.   J.   1315.      See   §§    3247, 

Transportation  Co.  184  Fed.  40,  100  3202  herein. 

C.  C.  A.  501.  "It   is   pretty   generally   held   that 

Illinois. — ^Norton    v.    Gale,    95    111.  these  appraisements  under  clauses  of 

533,  35  Am.  Rep.  173.  an  insurance  policy  such  as  we  have 

MicMgan. — James  v.  Schroeder,  01  here,  do  not  discharge  the  cause  of 

Mich.  28,  27  N.  W.  850.  action.      But    we    do   say   that   it   is 

Mississippi. — Atkinson     v.     Whit-  conclusive  as  to  the  amount  of  dam- 

ney,  67  Miss.  055,  7  So.  644.  ages.     To  that  extent  it  is  a  partial 

New  Hampshire. — Parker  v.   Dor-  release  or  discharge  of  the  cause  of 

sey,  68  N.  H.  181,  38  Atl.  7&5.  action."    Young  v.  Pennsylvania  Fire 

0/»:o.— Royal  Ins.  Co.  v.  Ries,  80  Ins.   Co.   209  Mo.  1,   17,"  187   S.  W. 

Ohio  St.  272,  88  N.  E.  638.  856,  per  Graves,  C.  J. 

Pcnnsiilvania. — Green    Rv.    Co.    v.  ^^  Providence- AVashington  Ins.   Co. 

Moore,  64  Pa.  79.                  "  v.  Kennington,  111  Miss.  244,  71  So. 

See  Whalen  v.  Goldman,  115  N.  Y.  378.     See  North  British  &  Mercantile 

Supp.  1000,  38  Ins.  L.  J.  701,  where  Ins.    Co.   v.    Robinett   &   Green,   112 

it  is  said  "such  appraisers  were  not  Va.  754,  72  S.  E.  008,  41  Ins.  L.  J. 

in     the    strict    sense    arbitrators" —  117,  §§  221  et  seq.  herein.     But  as 

Hendrick,  J.  to   the   award   itself   see    Clark   Mil- 

England. — -Leeds    v.    Burrows,    12  linery    Co.    v.    National    Union    Fire 

East,  1;   Bos  v.   Ilelsham,  L.   R.   2,  Ins.   Co.  160  N.   Car.  130,  75  S.  E. 

Exch.   72,   also   Russell    on    Arbitra-  944,  41  Ins.  L.  J.  1826,  1833.    Where 

tion,  44,  191,  and  distinguishing  Lutz  it  is  said  per  Walker,  J.,  that  "any 

v.  Linthicura,  8  Pet.  (33  U.  S.)  165,  ambiguity    in    the    words    should    be 

8  L.  ed.  904.  settled   in   the   way   which   will   best 

But  that  result  of  appraisal  is  an  coincide  with  the  api)arent  intention 

award,  see  §  3253  herein.  of  the  arbitrators,  and  the  court  will, 
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But  as  to  the  award  everything  will  be  held  to  have  been  intended 
which  supports  it  rather  than  that  which  is  against  it;  and  effect 
will  be  given  it  if  possible  when  not  inconsistent  with  law,  sinc« 
the  subtle  distinctions  which  were  formerly  made  in  construing 
an  award  have  given  place  to  a  more  liberal  rule.^^ 

§  3232.  Validity  of  provision:  condition  precedent,  when. — The 
stipulation  generally  inserted  in  policies  is  that  which  provides 
that  in  case  of  dispute  as  to  the  amount  of  loss  arbitration  shall 
be  had,  and  that  no  action  can  be  brought  upon  the  policy  until 
an  award  has  been  made  fixing  the  amount  of  the  claim,  making 
award  a  condition  precedent  to  an  action.  Provisions  of  this  nature 
have,  as  a  general  rule  been  held  legal  and  enforceable,  and  the 
bringing  an  actipn  before  arbitration  and  award  made  is  premature, 
subject  to  exceptions  to  be  hereafter  noted.^     So  it  is  declared  in 

by  intendment,  restrain   the  general  Ins.  Co.  6  Har.  &  J.   (Md.)   408,  14 

terms  in  an  award  to  apply  to  par-  Am.   Dec.  289;   Caledonian   Ins.   Co. 

tieular  words  in  the  submission ;  so  v.  Traub,  83  Md.  524,  35  Atl.  13. 

it  will   connect  the   particular  thing  Massachusetts.  —   Second   Society 

awarded  with  the  general   words   of  of   Universalists    v.    Royal    Ins.    Co. 

the    submission,"    citing    Watson    on  Ltd.  221  Mass.  518,  109  N.  E.  384. 

Arb.  &  Award,  Marg.  p.  176,  59  Law  46  Ins.  L.  J.  316,  323;  Hutchinson 

Library    111.  '^'-  Liverpool  &  London  &  (ilobe  Ins. 

le  Clark  Millinery  Co.  v.  National  Co.  153  Mass.  143,  10  L.R.A.  558n. 

Union  Fire  Ins.  Co.  160  N.  Car.  130,  26  N.  E.  439. 

75   S.   E.   944,   41    Ins.    L.    J.    1820,  Michigan.   —   Chippewa     Lumber 

1832,  substantially  the  rule  declared,  Co.  v.  Phoenix  Ins.  Co.  80  Mich.  116, 

Id.  per  Walker,  J.  44  N.  W.  1055. 

2  United    States.  —   Hamilton    v.  New  Jersey. — Wolff  v.  Liverpool. 

Home  Ins.  Co.  137  U.  S.  370,  34  L.  London  &  Globe  Ins.  Co.  50  N.  J.  L. 

ed.  708,  11  Sup.  Ct.  133;  Hamilton  453,  14  Atl.  561. 

V.   Liverpool,   London    &   Globe   Ins.  North    Carolina. — Herndon   v.  Im- 

Co.  136  U.  S.  242,  34  L.  ed.  419,  10  perial  Fire  Ins.  Co.  107  N.  C.  183, 

Sup.  Ct.  945;  Kahnweiler  v.  Phoenix  12  S.  E.  126. 

Ins.  Co.  57  Fed.  562.  Penns>)lrania. — Mentz     v.     Ameri- 

California.    —    Adams     v.     South  can  Fire  Ins.  Co.  79  Pa.  Si.  478,  21 

British  National  Fire  &  Marine  Ins.  Am.  Rep.  80. 

Co.  70  Cal.  198,  11  Pac.  627.  Bhode  Island.  —  Grady  v.  Home 

/'7or/Ja.— Soutliern  Home  Ins.  Co.  Fire  &  Marine  Ins.  Co.  27  R.  I.  435, 
V.  Faulkner,  57  Fhi.  194,  49  So.  542,  4  L.R.A.  (N.S.)  288,  03  Atl.  173. 
131    Am.    St.    Rep.    1098;    Hanover  Tennessee.   —   Harovvitz    v.     Con- 
Fire  Ins    Co.  V.  Lewus,  28  Fla.  209,  cordia  Fire  Ins.  Co.  129  Tenn.  691, 
10   So.  297.  168  S.  W.  163. 

Illinois. — Niagara  Fire  Ins.  Co.  v.  Terrts.— Scottish  Union  &  National 


Bisiioi),  154  111.  9,  45  Am.  Si.  Kcp 
105,  39  N.  E.  1102. 

Maine.  —  Dunton  v.  Wcstchestei 
Fire  Ins.  Co.  104  Me.  372,  20  L.K.A, 
(N.S.)  1058,  71  Atl.  1037,  38  Ins, 
L.  J.  600. 

Maryland.— AUcirre    v.    Maryland    62  N.  W.  422 
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Ins.  Co.  v.  Clancy,  71  'iVx.  5,  8  S. 
\V.  630;  American  Fire  Ins.  Co.  v. 
Stewart,  —  Tex.  Civ.  App.  — ,  38 
S.  W.  395. 

Wisconsin. — Cluipman  v.  Rockford 
Ins.  Co.  89  Wis.  572,  28  L.R.A.  405, 


S  323:2  JOYt'E  ON  IXSl'KWNCE 

a  Kontiu'ky  i-nse  that  "an  aj>,rec'nicnl  to  .^ubiiiii  a  posj^ible  contro- 
voiv^y  to  arliitralion.  iiuulo  l)et'oro  the  controversy  has  arisen,  if  il 
invol\es  the  deleruiiiiation  of  the  right  of  recovery,  both  as  to 
law  and  facts,  is  void.  l)ecause  it  tends  to  oust  the  courts  of  their 
juristhclion.  and  substitutes  a  contract  tribunal  in  the  stead  of 
the  one  ]>rovidcd  by  hnv  for  the  ti'ial  of  lawsuits.     J)Ut  the  courts 

That  such  condition,  stipulation  or  (1902)    A  pp.  ('.  L.  R.  446,  71  L.  J. 

agreement    is    valid     and     condition  P.   C.   101,  8(J  L.   T.   631,  51   Wkly. 

precedent,     see     also     the    I'ollowinsi:  K.    1;    Nolan   v.    Ocean   Accident    & 

cases:  (ruarantee    Corp.    (Can.    H.    C.    J.) 

United  States. — Comniercial  Union  23    Canadian    L.    T.    187    (also   that 

Assur.  Co.  Ltd.  v.  Dalzell,  210  Fed.  condition  not  in  contravention  R.  S. 

605,  127  C.  C.  A.  241,  43  Ins.  L.  J.  O.  203,  see.  80). 

607.  That    notice    of   award    to    parties 

Iowa. — Knapp   v.    Brotherhood    of  must  be  given  in  same  form,  or  tlie 

American    Yeomen,    139    Iowa,    136,  award   transmitted,   in   order   to   en- 

117    N.    W.    298    (provision    of   cer-  able  insured  to  sue,  see  Weisman  v. 

tifieate     that     board     of    arbitration  Firemen's    Ins.    Co.    208    Mass.    577, 

sliould    determine    whether    loss    was  95  N.  E.  411,  40  Ins.  L.  J.  1599. 

one  within  the  contract,  held  valid  as  As    to    Arbitration    as    Condition 

to     determination     of     questions     of  Precedent    to    Action    on    Insurance 

fact);  Zaleskv  v.  Home  Ins.  Co.  102  Policy:     See  notes  15  L.R.A.(N.S.) 

Iowa,  613,  71  N.  W.  560,  27  Ins.  L.  1055;  28  L.R.A.(N.S.)  104,  with  fol- 

J.  517,  see  Zaleskv  v.  Home  Ins.  Co.  lowing  headings :      1.  Validity  of  pro- 

108  Iowa,  341,  79  N.  W.  148.  vision.       a.  In    general.       b.  Agree- 

Micliigan. — Kersey  v.  Phoenix  Ins.  ment    to    submit    amount    of   loss    or 

Co.  135  Mich.  10,  97  N.  W.  57.  damage.       c.  Agreement     to     submit 

Missouri.^Mc'Sees      v.      Southern  all    matters    of    dispute.      II.  Occa- 

Ins.  Co.  69  Mo.  App.  232 ;  Johnson  sion     of     appraisal     or     arbitration. 

Ins.  Co.  Ltd.  119  N.  Y.  Supp.  955,  a.  Preliminary  requisites,     b.  Prece- 

226.  dent     condition.       e.  Collateral     and 

New  York. — Silver  v.  Western  As-  independent    condition.      1.  In    gen- 

surance  Co.  164  N.  Y.  381,  58  N.  E.  eral.      2.  Specific    cases.       (a)   Loss 

284,  s.   c.   54   N.   Y.    Supp.   287,   34  total,     (b)   "Request  of  party."     (c) 

App.    Div.    629;    Wilson   v.    Central  Miscellaneous  cases.     III.  Requn-ing 

Ins.  Co.  Ltd.  119  N.  Y.  Supp.  955,  compliance  with  condition,     a.  Duty 

135  App.  Div.  649  (under  Act  1889,  mutual.       b.  Duty     of    insurer.       c. 

Scotland    arbitration    act    1894,    by  r>uty  of  insured,     d.  When  arbitra- 

stipulation).  tion  ineffectual.     IV.  Effect  of  fail- 

Miode     Island.— Early    v.     Provi-  "I'e  of  arbitration  due  to  act  of  in- 

dence-Wasliington  Ins.   Co.  31  R.  I.  ^ured.    a.  Refusal  of  insured  to  arbi- 

225,  140  Am.   St.  Rep.  750,  70  Atl.  trate.     b.  Other  acts.     V.  Waiver  of 

753  condition,     a.  General  cases,     b.  Ac- 

Tennessee.—St.   Paul   Fire   &  Ma-  cepting  proofs  of  loss.     e.  Denial  or 

vine    Ins.    Co.    v.    Kirkpatrick,    129  admission    of    liability,      d.  Varying 

Tenn.  55    164  S.  W.  1180.  terms  of  agreement,     e.  Acts  of  in- 

I'irf//«/'«.— North    British    &    Mer-  surer.      1.  Refusal   to    arbitrate.      2. 

eantile  Ins.  Co.  v.  Robinett  &  Green,  Time  within  which  insurer  must  de- 

112  Va.  754,  72  S.  E.   668,  41  Ins.  mand     arbitration.       3.  Other     acts. 

L.  J.  117.  f-  Acts  of  insurer's  arbitrator.     VI. 

England. — Spurrier  v.    La   Cloche  Conclusion. 
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have  held  with  marked  unanimity  that  an  agreement  to  submit 
the  determination  of  some  fact  involved  in  a  controversy  to  arbi- 
trators, or  to  some  third  person  as  a  referee,  is  not  an  invalid 
provision ;  and  where  the  agreement  makes  the  award  or  finding 
a  condition  precedent  to  a  right  of  action,  it  is  enforceable,  in  that 
the  failure,  without  good  cause  to  .^ubmit  the  question  as  provided, 
is  a  good  defense  to  a  suit  upon  the  contract."  ^  In  Montana  a 
provision  in  a  policy  or  other  contract,  requiring  all  differences 
or  controversies  arising  between  the  parties  as  to  their  rights  and 
liabilities  thereunder  to  be  submitted  to  arbitration,  is  disregarded 
as  against  public  policy;  but  when  such  provision  only  requires 
that  the  value  or  quantity  of  a  thing  which  might  be  involved  in 
litigation  under  the  contract  may  be  ascertained  and  determined 
by  arbitration,  it  does  not  oust  the  jurisdiction  of  the  courts,  but 
only  exacts  a  certain  character  of  evidence  of  a  fact  in  controvers}", 
and  is  valid.*  So  where  the  condition  is  that  in  case  of  dispute 
the  amount  of  loss  shall  be  fixed  by  arbitration  and  the  policy 
also  provides  that  no  action  can  be  maintained  until  after  full 
compliance  with  all  its  provisions,  arbitration  is  a  condition  prece- 
dent.* In  order  to  determine  whether  the  provision  is  a  condition 
precedent  to  an  action,  the  entire  covenant  must  be  construed. 
If  the  agreement  is  to  pay  the  amount  of  loss,  and  is  accompanied 
by  a  collateral  provision  that  said  amount  shall  be  determined  by 
arbitration,  then  arbitration  is  not  a  condition  precedent  to  action 
on  the  policy,  but  if  the  agreement  is  that  the  sum  of  money  shall 
only  be  payable  after  the  amount  of  loss  has  been  adjusted  by 
arbitration,  then  adjustment  is  a  condition  precedent  to  the  enforce- 
ment of  the  right  to  recover.^  And  if  an  insurance  policy  contains, 
first,  an  agreement  to  pay  a  loss  within  a  certain  time,  and,  secondly. 
an  agreement  to  refer  the  lo.ss  to  arl)it ration,  the  agreement  to 
arbitrate  is  collateral  to  the  agreement  to  pay.'     So  in  Alabama 

3  Continental   Ins.  Co.  v.  Valland-  Co.  27  I^ed.  30;  Mutual  Fire  Ins.  Co. 

ingham,  110   Ky.   287.  105   Am.   St.  v.  Alvord,  61  Fed.  752,  9  C.   C.  A. 

Rep.  218,  76  S.  W.  22,  32  Ins.  L.  J.  623,  21  U.  S.  App.  228;  Birmingham 

1032,  per  O'Rear,  J.  Fire  Ins.  Co.  v.  Pulver,  126  III.  .32fl, 

See    also    Dunton    v.    Westchester  9  Am.  St.  Rep.  r->i)8,  18  N.  E.  804; 

Fire  Jns.  (Jo.  104  Me.  372,  20  L.R.A.  Gere   v.   Council   BluiT.s   Ins.   Co.   67 

(N.S.)    10.38,   71   Atl.   1037,   38   Ins.  Iowa,  272,  23  N.  W.  137,  25  N.  W. 

L.  J.  600.  159;    Scott  v.   Avcrv,  5   II.   L.   Cas. 

*Kiindall    v.    American    Fire    Ins.  811,  25  L.  J.  E.\.  308,  2  Jur.  (N.  S.) 

Co.  10  Mont.  340,  24  Am.  St.  Rep.  815,  4  W.  R.  7-16.  20  Kmr.  L.  &  Eq. 

50,  25  Pac.  953.  327. 

'  Gradv   v.   Home    Fire   &    Marine       '  Kahn  v.  Traders' Ins.  Co.  4  Wyo. 

Ins.  Co.  27  R.  I.  4.3.5,  4  L.H. A. (N.S.)  419,   62   Am.    St.    Rep.   47,   34   Pae. 

288  (annotated  on  effect  of  failure  of  1059. 
arbitration),  63  Atl.  173.  See  §  3237  herein. 

^  Crosslev  v.  Connecticut  Fire  Ins. 
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wliilo  a  provision  tor  arbilnilion  in  a  {tolicy  is  Itindinj;,  it  is  col- 
lateral (o  (ho  conlract  for  insurance,  and  if  it  Tails  of  accomplish- 
ment witlicut  fault  of  the  [)arlievS,  they  arc  relegated  to  their 
leual  rights  independent  thereof.' 

If  the  policy- stipulates  that  the  amount  of  loss  shall  be  deter- 
mined hy  appraisers,  and  makes  appraisal  a  condition  precedent 
to  an  action,  the  ai)[)raisement  itself  should  be  produced  or  its 
absence  accounted  for  according  to  the  rules  of  evidence." 

§  3233.  Same  subject:  cases. — Where  a  policy  against  loss  by 
lire  was  conditioned  that  in  case  of  a  dilference  between  the  aasured 
and  the  assurer  touching  the  amount  of  loss  such  dilfei'ence  should 
be  submitted  to  arbitrators,  whose  decision  should  be  "linal  and 
conclusive."  and  no  action  was  to  ''be  maintained  on  the  policy 
unless  the  amount  of  loss  or  damage  in  case  of  dilference  or  dis- 
pute shall  be  first  ascertained,"  it  was  held  that  the  condition  did 
not  oust  the  court  of  jurisdiction  over  an  action  on  the  policy.^" 
So  stipulations  in  a  policy  of  fire  insurance,  that,  in  the  event  of  a 
disagreement  between  the  insurer  and  the  insured  as  to  the  amount 
of  loss,  the  same  shall  be  ascertained  by  appraisers,  and  that  the 
amount  thus  determined  shall  not  become  payable  until  sixty 
days  after  notice,  ascertainment,  and  satisfactory  proof  of  loss,  and 
that  no  action  shall  be  maintainable  therefor  until  after  a  full 
compliance  with  such  requirements, — constitute  a  condition  prece- 
dent which  imposes  an  obligation  on  the  insured,  in  the  event  of 
disagreement  as  to  the  amount  of  the  loss,  to  procure  an  award 
or  ascertainment  of  the  loss  by  appraisers,  or  to  show  a  legal 
excuse  therefor,  before  he  can  maintain  a  suit  on  the  policy,  except 
as  such  condition  is  modified  by  the  provisions  of  a  statute  as  to 
total  losses.^^  Again,  where  the  policy  provided  that  in  case  the 
parties  were  unable  to  agree  as  to  the  amount  of  damage  to  the 
])roperty,  such  question  should  be  determined  by  arbitrators  selected 
in  the  manner  provided  by  the  policy,  and  the  decision  of  the 
majority  should  be  "binding  and  conclusive  as  to  the  amount  of 
such  less  or  damage,  but  shall  not  decide  the  validity  of  the  con- 
tract or  any  question  except  the  amount  of  such  loss  or  damage,'"' 
it  was  determined  that  the  provision  was  valid,  and  a  condition 
precedent  to  bringing  action. ^^    So  covenants  in  policies  for  apprais- 

'  Western   A.ssur.  Co.  v.  Hall,  120  ^^  Graliam     v.     Gerniau     American 

Ala.  547,  74  Am.  St.  Rep.  48,  24  So.  Ins.  Co.  75  Ohio  St.  374,  15  L.li.A. 

f;30.  (N.S.)    1055    (annotated  on   submis- 

^  Caledonian    Ins.     Co.    v.    Traiib,  .sioii  to  arbitration  as  condition  pre- 

83  Md.  524,  35  Atl.  13.  cedent  to  action  on  r)oliey),  79  N.  E. 

lOMcntz  V.  Armenia  Fire  Ins.  Co.  930;  Rev.  Stat.  IHOfi,  sec.  3643. 

79  Pa.  St.  478,  21  Am.  Rep.  80,  33  ^^  q^.^^j,(,,.    ^     <^^,„    y^^^    Qcf^^.g^    43 

Leg.  Int.  239.  Minn.  315,  44  N.  W.  252. 
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al  by  arbitrators  of  the  amount  of  the  loss  are  vaHd  and  binding 
upon  the  parties;  and  when  such  poHcJes  further  provide  that  the 
sum  for  which  the  insurer  is  Hable  shall  not  become  payable 
until  sixty  days  after  an  award  by  such  arbitrators  has  l)een 
received  by  the  insurer,  when  an  appraisal  has  been  required,  or 
that  no  suit  upon  the  policy  shall  be  sustainable  until  after  full 
compliance  by  the  insured  with  all  of  such  requirements,  then 
such  arbitration  and  award  are  conditions  precedent  to  the  right 
of  the  insured  to  an  action  upon  such  policy,  where  the  insurer 
has  demanded  such  arbitration  and  award."  And  a  clause  in  a 
life  policy  that  the  company  would  pay  the  amount  insured  if  in 
the  opinion  of  their  surgeon-in-chief  the  party  did  not  die  of 
intemperance  is  a  condition  precedent  to  the  right  of  the  plaintiff 
to  recover,  and  is  not  void  as  contravening  public  polic}-  or  ousting 
the  courts  of  their  jurisdiction,  the  agTcement  being  complete  and 
the  arbitrator  designated."  So  also  where  the  policy  provided 
that  ascertainment  of  the  amount  of  loss  "shall  be  made  by  the 
insured  and  this  coni])any,  or  if  they  differ  then  by  appraisers 
as  hereinafter  provided :  and  the  amount  of  loss  or  damage  having 
been  thus  ascertained  the  sum  for  which  the  company  is  liable 
pursuant  to  this  policy  shall  be  payable  sixty  days  after  due  notice, 
ascertainment,  estimate,  and  satisfactorv  proof  of  the  loss"  have 
been  received,  and  also  provided  for  the  mode  of  selecting  the 
appraisers,  and  that  no  action  could  be  brought  until  ''after  full 
compliance  by  the  assured  with  all  the  foregoing  requirements,'" 
it  was  held  that  arbitration  and  award  was  a  condition  precedent 
to  a  suit  to  recover  on  the  policy.^*  Again,  an  ajtpraisal  or  award 
on  the  question  of  the  amount  of  loss  or  damage  is  also  made  a 
condition  precedent  to  suit  upon  a  policy  which  provides  that 
the  loss  shall  not  become  due  and  payable  until  sixty  days  after  an 
award  by  appraisers,  when  an  appraisal  is  required. ^^ 

§  3234.  Same  subject;  cases  contra. — In  Nebra.<5ka,  it  seems  that 
the  courts  are  not  inclined  to  uphold  a  provision  of  this  nature, 
and  in  that  state  it  has  been  decided  that  a  condition  that  no 
suit  or  action  against  an  insurer  "shall  be  sustained  in  any  court 
imtil  after  an  award  shall  have  been  obtained"  by  arbitration  "fixing 
the  amount"  due  after  loss  is  void,  and  the  eflect  of  such  provision 
is  to  oust  the  courts  of  juri.sdiction."    And  in  another  case  in  the 

^'  Sontliprn     Home     Ijis.     Co.     v.  ^^  CIiai)iiian    v.   Rorkford   Ins.   Co. 

FnnlkruT.  57  Fla.  104,  131  Am.  St.  80  Wis.  ru2,  28  L.R.A.  lOr),  ()2  N.  W. 

Rf)».  H»08.  40  So.  .".42.  422. 

"  Cain|il)fll    V.    American   Popular  ^"^  (Icrmaii-Amcrican     Ins.     Co.     v. 

LifV.Ins.  Co.  1  UcAr.   (D.  C.)   24G,  Etlicrton,    25    Neb.    505.    41    N.    W. 

20  Am.  Rep.  .501.  40(1,  Home    Fire    Ins.    Co.    v.    Ho.in. 

^*  Mosiie^s      V.      Cermaii-Amerifjin  42   Neb.  5.S7,  47   Am.   St.   IJep.   711, 

Ins.  Co.  50  Minn.  341,  52  N.  W.  032.  (iO  N.  W.  907.    See  §  3237  herein. 
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saiuo  state  whore  the  i)(>licv  re(|uire(l  \\\v  itisiiivd  to  suhniit  the 
amount  of  any  loss  or  dainaii;e  to  arbitration,  and  provided  that 
sueh  arbitration  and  award  "sliall  be  a  condition  i)reeed6nt  to  the 
ritiht  of  tlie  assured  or  other  party  to  institute  ]»roc'eedinos  at  law 
for  the  recovery  of  the  claim  thereunder,"  it  was  also  held  that 
the  [)rovision  was  void  for  the  reason  above  given. ^^  So  a  provision 
ni'dking  a  submission  of  the  question  of  the  amount  of  a  loss  to 
arbitrators  and  an  award  thereon  a  condition  precedent  to  the 
right  to  maintain  an  action  on  a  policy,  which  limits  the  liability 
of  the  insured  to  the  actual  cash  value  of  the  ])roperty  at  the  time 
of  the  loss,  cannot  be  enforced  as  it  tends  to  oust  courts  of  juris- 
diction, and  if  the  insurer  and  insured  cannot  agree  as  to  the 
extent  of  the  loss,  a  valid  cause  of  action,  subject  to  adjudication 
by  a  court  of  law,  at  once  arises.^®  So  under  a  Kansas  decision  a 
condition  that  any  difference  of  opinion  between  insurer  and  in- 
sured as  to  the  amount  of  loss  may  be  submitted  to  arbitration  is 
not  a  condition  precedent  to  commencing  suit  on  the  policy,  but 
leaves  arbitration  optional  with  the  parties,  and  either  may  decline 
to  arbitrate.^" 

§  3235.  Other  provisions  as  to  arbitration  and  award:  invalidity 
of. — A  stipulation  that  the  whole  mutter  in  (•ontro\crsy,  including 
the  right  to  recover-,  shall  be  submitted  to  arbitration  would  if 
upheld  oust  the  courts  of  jurisdiction,  and  is  therefore  void.'^     So 


^*  Insurance  Co.  of  North  America 
V.  Bachler,  44  Neb.  549,  62  N.  W. 
911. 

19  Hartford  Fire  Ins.  Co.  v.  Hon, 
66  Neb.  555,  GO  L.R.A.  436,  103  Am. 
St.  Rep.  725,  92  N.  W.  746. 

^°  Continental  Ins.  Co.  v.  Wilson, 
45  Kan.  250,  23  Am.  St.  Rep.  720, 
25  Pae.  629. 

In  a  Connecticut  case  a  certificate 
of  insurance  provided  in  one  of  its 
sections  that  "in  the  event  of  a  dis- 
agreement as  to  the  amount  of  any 
valid  claim"  made  under  it  "said 
amount  shall  be  determined  by  arbi- 
tration," that  no  legal  proceedings 
for  a  recovery  should  be  ))rought 
until  ninety  days  after  the  receipt 
of  proofs  of  loss  nor  at  all  unless 
the  association  should  have  declined, 
upon  request  in  writing,  to  arbitrate, 
and  that  the  association  shall  not  be 
liable  in  any  legal  proceedings  what- 
ever  unless   the  same   were   actuallv 


begun  within  one  year  from  the  date 
of  said  proof.  It  was  decided  that 
where  the  existence  and  validity  of 
any  claim  Avhatever  was  disputed,  the 
insured  was  not  bound  to  offer  to 
submit  that  question  to  arbitration 
before  commencing  suit.  Official 
syllabus  in  Robinson  v.  The  National 
Fraternal  League,  81  Conn.  707,  71 
Atl.  1096,  citiiig  Fricke  v.  United 
States  Indemnitv  Soc.  78  Conn.  188, 
191,  61  Atl.  431. 

1  German-American  Ins.  Co.  v. 
Etlierton.  25  Neb.  505,  41  N.  W.  406; 
Prader  v.  National  Masonic  Acci- 
dent Assoc.  95  Iowa,  149,  63  N.  W. 
601 ;  Randall  v.  American  Fire  Ins. 
Co.  10  Mont.  340,  24  Am.  St.  Rep. 
50,  25  Pae.  953,  960.  See  Harowitz 
v.  Concordia  Fire  Ins.  Co.  129  Tcnn. 
691,  168  S.  W.  163  (while  valid  can- 
not oust  cotirts  of  jurisdiction  as  to 
lefjal  liability). 
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a  special  covenant  to  submit  every  matter  in  dispute  to  arbitration 
is  no  bar  to  a  suit  for  damages,  and  is  invalid  as  an  attempt  to 
oust  courts  of  jurisdiction.2  So  also  is  a  stipulation  void  that 
any  dispute  arising  under  the  policy  shall  be  settled  by  arbitration, ^ 
Again,  a  by-law  of  an  insurance  company  providing  that  all  dis- 
putes in  relation  to  loss  under  policies  shall  be  referred  to  and 
determined  by  referees,  and  no  holder  of  a  policy  shall  be  entitled 
to  maintain  any  action  thereon  until  he  shall  have  offered  to  submit 
his  claim  to  such  reference,  is  invalid  for  like  reasons.*  And  a  pro- 
vision near  the  end  of  an  accident  insurance  policy  which  has  pre- 
scribed certain  benefits  on  certain  conditions,  to  the  effect  that, 
in  case  of  disagreement  between  the  parties  as  to  the  liability  of 
the  insured,  such  liability  shall  be  determined  by  arbitration,  is 
an  attem|)t  to  oust  the  courts  of  their  jurisdiction,  and  is  void.^ 
§  3236.  Generalruleasto  validity:  arbitration  and  award  clauses. 

It  may  be  slated  lluit  the  general  rule  supported  by  the  weight 

of  authority  is  that  no  condition  in  a  policy  providing  for  arbi- 
tration can  deprive  insured  of  his  right  of  action,  unless  clearly 
made  a  condition  precedent  to  the  existence  of  such  right.^  If 
the  provision  requires  all  differences  or  controversies  arising  between 
the  parties  as  to  tlieir  rights  or  liabilities  under  the  contract  to  be 
submitted  to  arbitration,  such  stipulation  will  be  disregarded  as 
against  public  policy,  but  when  it  is  only  required  that  the  value 
or  quantity  of  a  thing  which  might  be  involved  in  litigation  under 
the  contract  may  l)e  ascertained  and  determined  by  arbitration, 
it  does  not  oust  the  jurisdiction  of  courts,  but  only  exacts  a  certain 
character  of  evidence  of  a  fact  in  controversy,  and  is  valid."^     So 

2  Niagara  Fire  Ins.  Co.  v.  Bishop,  104  Mass.  1,  17  L.R.A.(N.S.)  714,  79 
154  111.  9,  45  Am.  St.  Rep.  105,  39    N.  E.  802. 

N    E    1102  ^  Binninsham     Fire     Ins.     Co.     v. 

3  Robinson  v.  Georges  Ins.  Co.  17  Pulver,  120  111.  329,  9  Am.  St.  Rep. 
Me.  131,  35  Am.  Dec.  239.  See  also  598,  18  N.  E.  804;  Grand  Rapids 
Stephen.son  v.  Piscataqua  Fire  &  Fire  Ins.  Co.  v.  Finn,  66  Ohio  St. 
Marine  Ins.  Co.  54  Me.  55;  Home  513,  50  L.R.A.  555,  71  Am.  St.  Rep. 
Ins.  Co.  of  N.  Y.  V.  Morse,  20  Wall.  73G,  54  N.  E.  545;  Chadwick  v. 
(87  U.  S.)  445,  22  L.  ed.  365;  Cobb  Phoenix  Accident  &  Sick  Benefit 
V.  New  England  .Mutual  Marine  Ins.  Assoc.  143  Mich.  481,  106  N.  W. 
Co.  6  Gray  (72  .Mass.)  192,     But  see  1122. 

Bidston    v.    Doix,   Poultrv,   &   Pigeon  'Randall    v.    American    Fire    Ins. 

Ins.   Co.    (H.  of  L.)    32  Scot.  L.  R.  Co.   10  Mont.  340,  24  Am.  St.  Rep. 

516  50,  25  Pae.  953.     See  Niagara  Fire 

«'Trott    V.    Citv    Ins.    Co.    1    Cliff.  Ins.  Co.  v.  Bishop,  154  111.  9,  45  Am. 

(U.  S.  C.  C.)   439,  Fed.  Cas.  14,189.  Si.  Rep.  105,  39  N.  E.  1102;  Home 

See  also   Nati<mal    Masonic   Ar-r-idcnt  Fire   Ins.   Co.  v.  Bean,  42  Neb.  537, 

Assoe.   V.   Burr,  44  Neb.  256.  62  N.  47  Am.  St.  711,  60  N.  W.  907.    See 

W.  466.  i^  3232  herein. 

*  Lewis   V.    Brotherhood   Afci.    Co. 
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a  special  cDVonMut  in  a  policy  ol  insurance  lo  sulmiit  e\ery  mailer 
in  dispute  to  arbil ration  is  no  bar  to  a  suit  lor  damages,  and  is 
invalid  as  an  atlcuipt  to  oust  tlie  courts  of  their  jurisdiction.^  In 
otlior  words,  tlie  parlies  may  validly  agree  that  the  question  as  to 
the  amount  of  loss  shall  be  left  to  arbitration  and  award,  and 
tlicv  may  make  such  arbitration  and  award  a  condition  precedent 
to  an  action  upon  the  ])oliey.  Rut  the  right  of  recovery  should 
not  be  made  de|)endeul  u})on  arbitration,  and  a  stii)ulation  that 
all  matters  in  dispute  shall  be  so  submitted  or  tliat  no  court  of 
law  or  chancery  shall  have  jurisdiction,  or  no  suit  be  brought 
therein  except  after  arbitration  and  award,  are  provisions  of  so 
sweeping  a  nature  that  they  will  not  be  upheld ;  and  we  may  add, 
as  already  noted,  that  it  is  held  that  the  condition  that  the  loss 
may  be  submitted  to  arbitration  has  no  binding  force  against 
tlie  consent  of  either  ])arty.^  80  while  provisions  for  appraisement 
are  valid  where  the  agreement  only  requires  that  the  amount  or 
extent  of  the  loss  shall  be  passed  upon  by  the  appraisers,  agTeements 
to  submit  the  question  of  liability  will  not  be  sustained,  and  this 
last  proposition  applies  to  provisions  in  the  contract  which  only 
require  the  extent  of  the  loss  to  be  submitted,  so  that,  in  sucli 
case  such  agreement  does  not  make  it  a  condition  precedent  to 
"bringing  a  suit  on  the  policy  that  assured  shall  procure  an  award 
or  make  a  demand  upon  insurer  to  have  the  property  appraised.  1  f, 
however,  an  appraisal  is  desired  in  such  case  it  is  the  duty  of  the 
party  desiring  it  to  make  a  demand  upon  the  other  party  to  have 
the  property  appraised.^"  And  a  stipulation  in  a  policy  of  insur- 
ance, not  ousting  the  jurisdiction  of  the  courts,  but  leaving  the 
general  question  of  liability  for  a  loss  to  be  judicially  determined, 
and  simply  providing  a  reasonaljle  method  of  estimating  and  ascer- 
taining the  amount  of  the  loss, — is  valid. ^^ 

It  is  held,  however,  that  a  by-law  of  mutual  company  is  not 
void,  as  ousting  the  court  of  jurisdiction,  even  though  it  provides 
for  the  submission  of  all  differences  between  it  and  any  member 
where  they  cannot  be  settled;  and  also  that  such  by-law  is  not 
contrary  to  a  statute  authorizing  suits  at  law  to  1^  maintained 
by  members  against  the  company  for  withholding  accrued  claims 

*  Niagara  Fire  Ins.  Co.  v.  Bishop,  lowed  in  Rochester  German  Ins.  Co. 

154  lU.  9,  45  Am.  St.  Rep.  105,  39  v.    Rodenhonse,    36    Okla.    378,    128 

N.  E.  102.  Pae.  508,  42  Ins.  L.  J.  262. 

^  See  on  last  point,  §  3234  Iierein.        ^^  Hamilton  v.  Liverpool  &  London 

10  American    Ins.     Co.    v.    Roden-  &  Globe   Ins.  Co.  136  U.  S.  242,  34 

house,  36  Okla.  211,  128  Pac.  502,  42  L.  ed.  419,  10  Sup.  Ct.  945. 

Ins.  L.  J.  252.    Rule  in  this  ease  fol- 
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more  tiian  sixty  days.^^     Other  case^,  however,  hold  directly  or  in 
effect  to  the  contrary."* 

It  is  decided  in  Rhode  Island  that  a  provision  for  arbitration 
in  a  standard  policy  the  form  of  which  has  been  approved  by  the 
legislature  cannot  be  declared  void  as  against  public  policy. ^^  But 
it  is  declared  in  a  ]\Iaine  case  that  the  fact  that  the  legislature 
put  forward  the  standard  i)olicy  as  a  form  of  contract  affords  no 
reason  for  giving  to  the  arbitration  clause  any  different  construction 
from  that  theretofore  given  by  the  courts  to  all  similar  contracts 
made  without  legislative  sanction ;  and  that  form  makes  a  reference 
"as  to  the  amount  of  loss  or  damage/'  unless  waived  by  the  parties, 
a  condition  precedent  to  any  right  of  action  to  recover  for  such 
loss.^*  In  ]\Iinnesota,  under  the  statute  and  under  the  standard 
form  of  policy,  except  in  the  case  of  a  total  loss  on  buildings  the 
amount  of  the  loss  should  be  submitted  to  arbitrators  if  not  agreed 
upon.^^  In  Massachusetts  it  is  a  ''reference"  to  referees,  not  an 
award  by  referees  which  by  the  literal  terms  of  the  standard  policy 
of  that  state  is  made  a  condition  precedent;  ^^  that  is,  a  dv^tinrtion 
is  made  between  forms  which  require  the  award  as  a  condition 
precedent  and  a  case  where,  although  the  amount  of  liability  or 
loss  was  required  to  be  fixed  by  reference,  the  return  of  the  award 
or  the  making  of  a  valid  award  was  not  "a  condition  precedent 
to  any  right  of  action  at  law  or  in  equity  to  recover  for  such  loss," 
but  it  was  "the  reference"  to  the  disinterested  referees  and  not  the 
award  l)y  them  which  was  made  the  condition  precedent." 

§  3237.  When  compliance  is  not  condition  precedent. — Where 
a  policy  provides  that  in  case  of  any  dilTercnce  of  opinion  as  to 
the  amount  of  loss  it  shall  be  submitted  to  arbitrators  to  be  chosen 
as  tlierein  directed,  but  does  not  make  compliance  with  such  pro- 
vision a  condition  precedent  to  an  action  on  the  policy,  the  provision 


"  Raymond  v.  Farmers'  Mutual 
Fire  Iiis.  Co.  114  Mich.  38(5,  4  Det. 
L.  N.  611,  72  N.  W.  254;  Ann.  Stat, 
sec.  42.")8. 

^2*  Downinfj;  v.  Fanners  Mutual 
Plre  In.s.  Co.  158  Iowa,  1,  138  N.  W. 
917;  Grimhly  v.  Harrold,  125  Cal. 
24,  73  Am.  St.  Rep.  19,  .57  Paf.  fi.'jS. 
See  Knapp  v.  Brotlierliood  of  Amcri- 
r-an  y  <im'n,  1.39  Iowa,  l.Ui.  117  N". 
W.  2!).S. 

^^  (Iradv  V.  IIoiuc  Fire  cS:  Maiiiic 
Ins.  Co.  27  R.  I.  4.3.3,  4  L.H.A.(N.S.) 
288,  03  Atl.  173. 

^*Dmit<)ii  V.  Weslclifster  Fire  Ins. 
Co.    104   Me.   372,   20   L.R.A.(K.S.) 

5 


10.58,  71  Atl.  1037,  38  Ins.  L.  J. 
600. 

But  compare  Stroma  v.  London 
Assur.  Corp.  47  N.  Y.  Supp.  481, 
20  Api).  Div.  571,  atf'd  162  N.  Y. 
627.  57  N.  E.  1125. 

^^  Oppeniiciiii  v.  Firemen's  Fund 
In.s.  Co.  119  Minn.  417,  138  N.  W. 
777,  42  Ins.  L.  J.  297;  R.  L.  1905.  sec. 
Kill,  as  am'd  bv  G.  L.  1907,  c.  446. 

18  I  tan  lev  v.  ^Etna  Ins.  Co.  215 
Mass.  425,  102  N.  K.  041,  Ann.  Cas. 
1914D,  5.3,  42  Ins.  L.  J.  1628. 

"  Second  Society  of  Universalisls 
V.  Royal  Ins.  Co.  Ltd.  221  Mass.  518, 
109  N.  E.  :W4,  46  Ins.  L.  J.  316,  323. 
415 
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is  simplv  a  eollatcrnl  condition.  i(»ni|)liiince  willi  which  is  not 
necessary  liefore  a  snit  can  l>c  niaintaineil  on  iho  puliey ;  ^^  and  a 
breach  of  such  agrecnunl.  \\hilc  il  will  support  a  separate  action, 
cannot  be  pleaded  in  har  lo  an  action  on  (he  ])olicy.^^  Thus, 
where  a  eertilicate  of  nirinlicrshi|»  issued  hy  a  mutual  accident 
association  provided  thai  "any  claim  under  this  cvrlilicalc  shall, 
if  the  association  require  it,  be  referred  to  arbitration,  .  .  . 
and  no  suit  or  proceedinii  at  law  or  in  equity  shall  be  hrou.Li,ht  to 
recover  any  sum  under  this  certificate  unless  the  same  shall  be 
eotnmenced  after  ninety  days,  and  not  later  than  one  year"  after 
the  alleii:ed  accident,  il  was  held  that  the  clause  as  to  arbitration 
was  not  a  condition  precedent  to  an  action  on  the  policy.^"  So 
in  Iowa  a  mere  provision  in  a  policy  of  insurance  that  in  the  event 
of  a  disagreement  as  to  the  amount  of  the  loss,  it  shall  be  ascer- 
tained by  arbitrators,  does  not  make  arbitration  a  condition  jjrece- 
dent  to  the  right  to  recover  on  the  policy.^     And  a  condition  that 


Under  the  Massachusetts  standard  California.  —  Farnum  v.  Phoenix 

fire  policy  insurer  is  required  within  Ins.  Co.  S'^  Cal.  240,  17  Am.  St.  Rep. 

a  certain  time  after  a  statement  of  233,  23  Pac.   869. 

loss  is  submitted,  to  either  pay  the  Kansas. — Continental    Ins.    Co.    v. 

amount  for  which  it  is  liable,  "which  Wilson,  45  Kan.  250,  23  Am.  St.  Rep. 

amount  if  not  agreed  upon  shall  be  720,  25  Pac.  629. 

ascertained    by    award    of    referees,"  Maine. — Robinson  v.   Georges  Ins. 

etc.,     and     "such     reference     unless  Co.  17  Me.  131,  35  Am.  Dec.  239. 

waived  by  the  parties  shall  be  a  con-  Pe)nis>/lrai:ia.  —  Mentz  v.  Ameri- 

dition  precedent  to  any  right  of  ac-  can  Fire  Ins.  Co,  79  Pa.  St.  478,  21 

tion  in  law  or  equity  to  recover  for  Am.  Rep.  80,  33  Leg.  Int.  239. 

such  loss",  etc.,  accordingly  in  action  Texas. — Manchester  Fire   Ins.    Co. 

by  a  trustee  in  bankruptcy  in  order  v.  Simmons,  12  Tex.  Civ.App.  607, 

to  recover,  the  trustee  must  show  that  35  S.  W.  722. 

the  amount  of  the  loss  had  been  de-  Wisconsin.  —  Canfield  v.   AVater- 

terrained   by   agreement   between   the  town  Fire  Ins.  Co.  55  Wis.  419,  13 

bankrupt  and  insurer  where  no  ref-  N.  W.  252. 

erees  had   been   appointed   to   deter-  See   Western   Assur.    Co.   v.   IIjill, 

mine   the   los.s,   and   no   request   had  120  Ala.  547,  74  Am.   St.  Rep.  48, 

been  made  for  such  an  appointment  24   So.   936;   Kahn  v.   Traders'   Ins. 

and  the  trustee  had  not  made  such  an  Co.  4  W^yo,  419,  62  Am.  St.  Rep.  47, 

aoTeement   or  request.     Bergeron   \.  34  Pac.  1059;  Hennessy  v.  Niagara 

-Aiechanics'   &   Traders   Ins.    Co.   226  Fire   Ins.   Co.  8   Wasli.'  91,  40   Am. 

Mass.  236,  115  N.  E.  318;   R.  L.  c.  St.  Rep.  892,  35  Pac.  585. 

118,  sec.  00,  el.  7.  ^^  Hamilton  v.  Home  Ins.  Co.  137 

18  Hamilton  v.  Home  Ins.  Co.  137  U.  S.  370,  34  L.  ed.  708,  11  Sup.  Ct. 

U.  S.  370,  34  L.  ed.  708,  11  Sup.  Ct.  133. 

133.  20  c^ijjiti,  y  Preferred  Masonic  Mu- 

Unilecl   States. — Crossley    v.    Con-  tual  Accident  Assoc.  51  Fed.  520. 

necticut   Fire  Ins.   Co.   27   Fed.   30 ;  i  Read  v.  State  Ins.  Co.  103  Iowa, 

Mutual  Fire  Ins.  Co.  v.  Alvord,  61  307,  64  Am.  St.  Rep.  180,  72  N.  W. 

Fed.  752,  9  C.  C.  A.  623,  21  U.  S.  065, 
App.  228. 
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in  case  of  any  difference  of  opinion  between  the  insurer  and  the 
insured,  that  damage  shall  be  appraised  by  disinterested  appraisers, 
and  the  amount  of  any  loss  submitted  to  arbitration,  and  further 
providing  that  no  action  against  the  company  shall  be  sustained 
unless  an  award  shall  first  have  been  returned,  does  not  make 
arbitration  a  condition  precedent  to  commencing  suit  on  the  policy, 
and  is  inoperative  where  no  arbitrators  have  been  agreed  upon. 
The  number  of  arbitrators  not  being  specified,  nor  the  mode  of 
selecting  them,  the  condition  is  too  indefinite  to  be  valid  and 
enforceable.^  Again,  a  provision  for  arbitration  of  all  dift'erences 
l)etween  a  relief  association  and  a  member  will  not  prevent  bring- 
ing a  suit  for  benefits  in  the  first  instance  without  arbitration.^ 
And  a  stipulation  that  any  difference  of  opinion  between  the  insurer 
and  the  insured  as  to  the  amount  of  loss  may  be  submitted  to 
arbitration,  is  not  a  condition  precedent  to  commencing  suit  on 
the  ])olicy,  but  leaves  arbitration  optional  with  the  parties,  and 
cither  may  decline  to  arbitrate.*  So  an  appraisement  is  held  not 
a  condition  precedent  to  a  recovery  on  a  policy  even  though  it  is 
stipulated  that  the  loss  '^shall"  be  ascertained  by  appraisers,  where 
it  does  not  appear  that  there  was  a  demand  therefor.^  It  is  also 
decided  that  arbitration  is  not  a  condition  precedent  to  an  action 
on  a  policy  promising  to  pay  a  sum  certain  in  case  of  death. 
although  it  provides  that  no  suit  shall  be  brought  thereon  unless 
the  matter  "has  been  first  referred"  to  arbitration.^ 

The  existence  of  a  real  difjcrence  arising  out  of  an  honest  effort 
between  insurer  and  insured  is  necessary  to  make  operati\e  a  pro- 

2^tna    Ins.    Co.    v.    McLead,    57  Fire  Ins.  Co.  70  N.  H.  2.11,  47  Atl. 

Kan.   95,  57  Am.   St.   Rep.   320,  45  91,  30  Ins.  L.  J.  73  (not  a  con(lilioi\ 

Pao.  73.  l)reeedent,  under  standard  policy  art. 

3  Kinney  v.  Baltimore  &  Ohio  Era-  Pub.   Stat.   e.   170,   sees.   10,   li,   13. 

ployees  Association,  35  W.  Va.  385,  18)  ;  Cliainless  Cycle  Manufaeturins' 

15  L.R.A.  142,  14  S.  E.  8.  Co.   v.   Security    Ins.   Co.   109  N.  Y. 

*  Continental    Ins.    Co.   v.   Wilson,  304,  62  N.  E.  392,  31  Ins.  L.  J.  324 

45  Kan.  250,  23  Am.  St.  Rep.  720,  (not    insured's   duty   to    initiate   aj)- 

25  Pac.  029.  praisal  where  contract  makes  apprais- 

5  Goldl)cr<?  y.   Provident  Washing-  al    condition    precedent    to    recovery 

ton   Ins.   Co.  144  Ga.   783,  87   S.   E.  only   when   one  "luis  been  required" 

1077.  by  insurer,  but  eitlier  j^arty  has  ri<>lil 

^  Badenfeld   v.   Massacliu.setts   Mu-  to  require  one  iti  ca.se  of  disagrecmcnl 

tual  Accident  A.ssoc.  154  Mas.s.  77,  13  as  to  amount  of  loss. — Vann,  J.    Hut 

L.R.A.  203,  27  N.  E.  769.  compare  on  first  i)oint,  §  3243  herein, 

See     also     the     following     ca.ses:  and  notes)  ;  Davis  v.  Atlas  As.suranee 

(iarret.son   v.  Merchants'  &   Bankers'  Co.  16  Wash.  232,  47  Pac.  436,  885 

Ins.  Co.  114  Iowa,  17,  86  N.  W.  32  (award  not  a  condition  to  action,  but 

(not    a    condition    precedent     to    ac-  refusal  of  assurer's  demand  may  be 

lion)-    Franklin   v.   New   Hampshire  •nailed  of  as  bar  to  suit). 
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\ision  ill  a  policy  for  ailiitraiion  of  (lilfcroiu-i's."  In  other  words, 
if  arbitration  is  provided  for  by  a  policy,  in  case  the  parties  are 
iiiial)le  to  agree  as  to  the  anionnt  of  loss,  such  provision  is  not  a 
condition  precedent  to  the  ri.<2;ht  of  action  upon  the  policy  unless 
the  parties  actually  disagree  as  to  the  amount  of  the  loss,  and  it 
is  unnecessary,  in  the  alvsenee  of  such  disagreement,  to  allege  in 
the  complaint  in  an  action  upon  the  policy  that  arbitration  was,  or 
was  not  had,  or  that  it  was  waived  by  the  insurer.®  So  in  Kentucky 
if  it  is  sti])ulated  that  if  insurer  and  insured  dill'er  in  estimating 
the  amount  of  the  loss,  appraisers  shall  be  appointed  to  lix  the 
amount,  there  must  be  a  real  dill'erence  between  the  parties  before 
a  demand  for  appraisers  can  be  mfide.  The  fact  that  the  insurer 
merely  declines  to  pay  the  amount  of  loss  fixed  by  an  itemized 
account  made  by  the  insured  is  not  such  real  dill'erence  between 
thcm.^  But  a  mere  general  objection  to  a  statement  of  loss,  with- 
(lut  i)ointing  out  in  detail  the  items  excepted  to,  will  not  constitute 
such  a  failure  to  agree  as  makes  a  case  for  arlntration  under  an 
insurance  policy.^" 

§  3238.  Same  subject  "at  written  request." — If  a  policy  provider 
that  any  difference  concerning  the  amount  of  loss  shall  be  sub- 
mitted to  arbitration  "at  the  written  request  of  either  party,"  and 
also  provides  that  no  suit  shall  be  brought  upon  the  policy,  "until 
an  award  shall  be  obtained,"  the  two  provisions  must  be  construed 
together,  and  arbitration  and  award  will  not  in  such  cases  be 
considered  a  condition  precedent  to  an  action  on  the  policy,  unless 
a  written  request  for  arbitration  has  been  made.^^  In  a  California 
decision,  where  the  policy  provided  that  "in  case  of  differences 
touching  any  loss  or  damage  after  proof  thereof  has  been  received 
in  due  form,  the  matter  shall,  at  the  written  request  of  either  party, 

"^  Hickerson   v.    German    Ameiifau  ^°  Hiekerson  v.  German  American 

Ins.  Co.  96  Tenn.  193,  32  L.R.A.  172,  Ins.  Co.  !)0  Tenn.  193,  32  L.R.A.  172, 

33  S.  W.  1041.  33  S.  W.  1041. 

See    James    v.    Insurance    Co.    of  ^^  Wallace     v.      German-American 

State  of  111.  135  Mo.  App.  247,  115  Ins.  Co.  41  Fed.  742;  Wallace  v.  Ger- 

S.  W.  478;   Ohio  Farmers'  Ins.  Co.  man- American   Ins.    Co.   1   McCrarv 

V.   Titus,  82  Ohio  St.  161,  55  Ohio  (U.  S.  C.  C.)  335,  2  Fed.  658;  Gef- 

Law  Bull.  159,  92  N.  E.  82;  Haro-  man-American    Ins.    Co.    v.    Steiger, 

witz  V.  Concordia  Fire  Ins.  Co.  129  109  111.  254;  Wright  v.  Susquehanna 

Tenn.  691,  168  S.  W.  163.  Mutual  Fire  Ins.  Co.  110  Pa.  St.  29, 

8  Kelly  V.  Liverpool  &  London  &  20  Atl.  716. 

Globe  Ins.  Co.  94  Minn.  141,  110  Am.  But  .'^ee  Hutchinson  v.  Liverpool  & 

St   Rep   351,  102  N.  W.  380.  London  &  Globe  Ins.  Co.  153  Mass. 

9  Continental  Ins.   Co.  v.  Valland-  143,  10  L.R.A.  558,  26  N.  E.  439. 
ingham,   116   Ky.   287,  105   Am.    St.  ()n  time  within  which  demand  for 
Rep.  218,  76  S.  W.  22.  32  Ins.  L.  J.  arbitration,  appraisal,  inspection,  or 
1032.     See  also  Phoenix  Ins.  Co.  v.  rcins])ection  must  he  made,  see  note 
Adams,  —  Ky.  — ,  127  S.  W.  1008.  in  L.R.A.1917A,  1086. 
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be  submitted  to  impartial  appraisers,  wliose  award  in  writing  shall 
be  binding  upon  the  parties,"  but  did  not  provide  how  many 
appraisers  there  should  be  or  the  manner  of  their  selection,  it  was 
held  that  the  clause  as  to  arbitration  was  too  vague  to  give  insurer 
the  right  to  demand  arbitration,  and  that  a  refusal  to  submit  .thereto 
by  the  plaintiff  did  not  deprive  him  of  his  right  to  sue  on  the 
policy. ^^  But  on  a  policy  ]:)roviding  for  a  submission  to  arbitrators 
in  case  of  loss,  "at  the  written  request  of  either  party,"  and  that 
no  suit  or  action  shall  be  maintained  until  after  an  award,  no 
right  of  action  exists  prior  to  an  arbitration  or  its  waiver;  and  the 
policy  cannot  be  construed  as  making  a  written  request  for  arbitra- 
tion necessary,  in  case  of  difference  as  to  the  amount  of  loss,  in 
order  to  prevent  the  immediate  institution  of  an  action. ^^ 

Oral  selection  of  referee.  Although  the  submission  agi'eement 
is  in  writing,  if  there  is  nothing  in  a  standard  fire  policy  or  in  the 
statute  requiring  the  selection  by  those  chosen  of  a  third  referee 
to  be  in  writing,  an  oral  selection  will  not  be  invalid  where  it  is 
intended  to  be  final  and  definite  even  though  it  was  agreed  to  there- 
after sign  a  writiiig.^^^ 

§  3239.  What  constitutes  proper  request  for. — Where  the  pol- 
icy provides  for  a  submission  to  arbitration  ''at  the  written  request 
of  either  party,"  a  letter  to  the  assured  from  the  adjuster  referring 
to  a  paper  indicating  an  agreement  for  arbitration  executed  by 
the  company,  and  requesting  the  insured  to  sign  it,  and  a  propo- 
sition drawn  in  strict  conformity  to  the  provision  of  the  policy 
will  constitute  a  written  request  for  arbitration  within  the  meaning 
of  the  policy.^*  But  the  presentation  of  a  builder's  affidavit  as  to 
the  amount  of  loss,  and  the  waiver  by  the  insurer  of  formal  proofs 
of  loss,  do  not,  either  separately  or  together,  constitute  a  demand 
or  give  a  right  of  action  on  an  insurance  policy  which  provides 
for  an  award  of  arbitrators  at  written  request  of  either  party  before 
action  shall  be  brought  thereon. ^^  If  one  of  the  parties  to  the 
contract  has  been  served  by  the  other  with  a  proper  demand  for 
appraisal,  he  cannot  refuse  to  accede  to  such  demand  upon  the 

12  Case  V.  Manufacturers'  Fire  &  Phoenix  Assur.  Co.  106  N.  C.  28,  10 
Marine  Ins.  Co.  82  Cal.  2G3,  21  Pac.    S.  E.  1057. 

843,  22  Pae.  lOS.'J.  See    Connecticut    P'irc   Tn.s.    Co.    v. 

13  Hutchinson  v.  Liverpool  &  Lon-  Carnahan,  10  Ohio  Cir.  Ct.  R.  114, 
(h.n  &  Globe  In.s.  Co,  153  Mass.  143,  10  Cir.  Dec.  180,  43  Wkly.  L.  Bull. 
10  L.R.A.  558,  26  N.  E.  430.  114,   rev'd   63   Ohio   St.   258,  58   N. 

13*  Astell  V.  American  Central  Ins.    K.  805. 
Co.  114  Minn.  200,  130  N.  W.  1002,        "  Hutchinson  v.  Liveriiool  &  Lon- 
40  Tn.s.  L.  J.  ]20n.  don  &  Globe  Ins.  Co.  V^^^  Ma.ss.  143, 

1*  Pioneer    ManulVturin-    Co.    v.    10  L.R.A.  558,  26  N,  E.  439. 
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ground  that  tlio  loual  powers  and  duties  of  the  appi'aisers  are  not 
therein  defined. ^"^ 

§  3240.  Manner  of  obtaining  an  award  should  comply  with  policy- 
provisions. — An  award  to  he  vahd  and  l)in(hn,L!,-  must  cont'orin  at 
leai^t  in  suKstanee  and  form  to  tlie  terms  of  the  suhmission,  wliieli, 
when  lawful  and  properly  within  the  policy  requirements,  deter- 
mines the  extent  of  and  limits  the  authority  conferred  upon  the 
appraisers  or  referees,  and  if  the  award  shows,  especially  u])on  tlie 
face  of  it,  a  failure  to  act  in  a  vital  particular  or  to  so  conform  to 
said  requirements  as  to  the  matters  suhmitted  it  will  not  be  sus- 
tained, nor  should  the  arbitrators  exceed  their  authority,  nor  the 
award  be  uncertain  as  to  said  matters  submitted. ^^*  So  an  award 
will  not  be  sustained  where  the  arbitrators  refused  to  find  or  ap- 
praise the  "sound  value"'  as  it  was  before  the  fire  for  which  purpose 
the  submission  was  made ;  and  in  such  case  insurer  cannot  success- 
fully insist  that  assured  must  have  a  valid  award  made  before  bring- 
ing suit.^^''  But  an  award  is  not  void  for  uncertainty  merely  because 
of  want  of  familiarity  with  insurance  methods  and  forms  and  by 
not  knowing  in  which  column  of  insurer's  blank,  on  which  the 
award  was  written,  to  place  the  figures,  they  have  placed  certain 
of  said  figures  in  the  wrong  column. ^^'^  And  details  concerning 
the  manner  of  determining  the  award  need  not  be  stated  if  not 
required  by  the  submission  as  it  is  sufficient  in  such  ca.se  that  the 
award  sets  forth  the  damage  without  the  details.^^*^  Again,  where 
the  terms  of  the  submission  require  that  the  actual  cash  ^■aluc  of 
articles  be  determined  and  the  damage  be  placed  on  each  separately, 
a  failure  to  strictly  comply  therewith  will  not  render  the  award 
void.^^®    And  a  contention  that  an  appraisal  was  not  made  in  ac- 

16  Hamilton  v.  Fireman's  Ins.  Co.  —  Tex.  Civ.  App,  — ,  130  S.  W.  600, 

(Sup.  Ct.  Cinn.)   29  Week.  L.  Bull.  39  Ins.  L.  J.  1472. 

209.  i^<=  Clark  Millinery  Co.  Inc.  v.  Na- 

16*  Coffin  V.  German  Fire  Ins.  Co.  tional   Union    Fire   Ins.    Co.    160   N. 

142  Mo.  App.  295,  126   S.  W.   253,  Car.  130,  75  S.  E.  944,  41  Ins.  L.  .1. 

39  Ins.  L.  J.  717;  Riddell  v.  Roches-  1826. 

ter-German  Ins.  Co.  36  R.  I.  240,  89  ^^d  Remington   Paper   Co.   v.   Lon- 

Atl.  833;  Clark  v.  Millinery  Co.  Inc.  don  Assurance  Corp.  43  N.  Y.  Supp. 

v.  National  Union  Fire  Ins.  Co.  160  431,  12  App.  Div.  218. 

N.  Car.  130,  75  S.  E.  944,  41  Ins.  L.  ^^e  Boutro-ss    v.    Palatine    Ins.    Co. 

J.  1826,  1832;  Ma.son  v.  Fire  Assoc.  Ltd.  of  L.  E.  100  Kan.  574,  164  Pae. 

of  Phila.  23  S.  Dak.  431,  122  N.  W.  1069.     Examine  Sauthof  v.  American 

423.     See  §  3353  herein.  Central  Ins.  Co.  34  R.  I.  324,  83  Atl. 

isi"  Coffin  v.  German  Fire  Ins.  Co.  441,  41  Ins.  L.  J.  1311   (report  gave 

142  Mo.  App.  295,  126  S.   W.  253,  sound    value   and    loss    in    aggregate 

39  Ins.  L.  J.  717.     See  also  Mason  without  showing  sound  value  and  los-s 

V.  Fire  Assoc,  of  Phila.  23  S.  Dak.  on  each  article:  void  as  not  sufficient 

431,  122  N.  W.  423.     Examine  Mil-  compliance  with   policj'  and   submis- 

waukee  Mechanics  Ins.  Co.  v.  Frosch,  sion). 
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cordance  with  law  and  the  contract  is  met  by  the  presumption  to 
the  contrary  that  the  acts  of  the  appraisers  and  umpire  were  prop- 
erly performed  which  presumption  must  be  overcome  by  insurer 
by  the  burden  of  proof;  this  has  been  applied  to  a  claim  that  the 
umpire  refused  to  permit  either  appraiser  to  go  with  him  to  make 
his  examination  and  refused  to  consider  the  appraisement  of 
either.^^^ 

If  the  policy  designates  how  many  appraisei-s  there  shall  be, 
and  the  manner  of  their  appointment  and  rendering  of  the  award, 
this  provision  should  be  complied  with  in  order  to  render  the 
award  valid  and  binding.  Thus,  where  the  insurer  and  insured 
were  each  to  appoint  an  arbitrator,  who  should  "first  select''  an 
umpire  and  "then  estimate  and  appraise  the  sound  value  and 
damage,"  it  was  held  that  a  submission  which  provided  for  the 
appointment  of  an  umpire  only  in  case  it  were  necessary,  and 
which  provided  for  an  appraisal  onlv  of  the  amount  of  loss  to 
that  property  which  had  Ijeen  saved  in  a  damaged  condition,  was 
not  in  accordance  with  the  terms  of  the  policy,  and  that  neither 
that  nor  the  award  were  a  defense  to  an  action  on  the  policy.^' 
And  where  the  policy  provided  that  the  amount  of  loss  should  be 
determined  by  two  appraisers,  one  of  whom  should  be  selected 
by  the  company  and  one  Ijy  the  insured,  and  that  these  two  should 
select  an  umpire,  lo  whom,  failing  to  agree,  the  appraisers  should 
submit  their  differences,  and  in  such  case  the  award  of  any  two 
should  determine  the  amount  of  loss;  it  was  held  that  if  one  of 
the  appraisers  refused  or  ceased  to  act  before  the  appraisement 
was  completed,  and  his  judgment  was  not  exercised  upon  some 
of  the  points  involved,  an  award  by  the  other  appraiser  and  the 
umpire  would  not  be  in  accordance  with  the  provision,  since  under 
such  a  provision  the  appraisers  were  to  act  together,  and  it  was 
only  upon  their  failure  to  agree  that  the  umpire  had  authoritv 
to  act.  It  is  necessary  in  such  case  that  there  should  be  joint 
action  Vjy  both  the  appraisers  conferring  together,  and  a  result 
reached  if  possible  by  their  combined  action. ^^  But  two  may  com- 
plete the  award  after  the  withdrawal  of  one  of  the  appraisers  where 
it  is  stipuliilcd  tliat  it  shall  be  binding  when  signed  by  any  two 
under  an  .igrccinent  for  the  appointment  of  two  appraisers  and  an 
umpire. ^8^    And  where  the  policy  provides  that  the  amount  of  loss 

"fKcnt    &    Purdy    Paint    Co.    v.  :\r(].  524,  .3.')  Atl.  13.     But  see  Doy- 

Ac'tna  Iii.s.  Co.  IG.')  Mo.  App.  .30,  146  iiif?  v.   Broadwav   Ins.  Co.  55  N.   J. 

S.  W.  78,  12  Ins.  L.  J.  1207.  Law,  5()!),  27  Atl.  927. 

"  Aflanis    V.    Xew    York    Bowery        ^^*  Boutrosi?    v.    Palatine    Ins.    Co. 

Fire  Ins.  Co.  85  Iowa,  C,  51  N.  W.  Ltd.  of  London,  Eng.  100  Kan.  574, 

11 10.  104  Pac.  1009. 

^'  Caledonian  Ins.  Co.  v.  Traub,  83 
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shall  he  siibniiltcd  t(»  (wo  ai)itraisi'rs.  who  shall  scU'i-t  an  unii)iiv, 
(o  whom  any  (lill'oitMico  helwceti  iIumu  shall  l>o  suhmittod,  the  fact 
that  the  uiupiiv  is  not  seleeled  until  alter  the  appraisement  is 
begun  will  not  invalidate  the  award. ^^  The  provisions  of  a  poliey 
respeetiuii  tlie  duties  of  appraisers  or  um]iire  in  ease  of  a  loss  are 
presumptively  superseded  hy  a  written  aureement  for  a  submission, 
so  far  as  there  is  any  material  dillVrence  between  them.''"  If  a 
person  for  whose  benefit  a  elause  is  inserted  in  an  insuranee  eontract 
desires  to  take  advantage  of  it,  he  must  bring  himself  within  its 
terms,  else  he  will  not  be  excused  because  the  other  party  has  like- 
wise failed.  Thus,  unlCvSvS  the  ins\irer  asks  for  arbitration  of  the  loss, 
before  suit  brought,  if  that  is  provided  for  in  the  policy,  the  failure 
to  arbitrate  is  not  a  defense.^ 

After  disaf/rcement  as  to  loss  and  a  request  by  either  party  for 
arbitration,  both  parties  are  under  a  duty  to  act  in  good  faith  to 
have  the  loss  ascertained  as  provided  by  the  policy;  and  if  either 
in  bad  faith  prevents  such  ascertainment  by  refusing  to  proceed, 
or  by  insisting  on  the  selection  of  improper  arbitratoi's,  or  by 
undue  interference  with  them  after  their  selection,  the  other  party 
is  thereby  absolved  from  further  obligation  to  arbitrate.^ 

So  insured  is  released  from  complying  with  a  contract  to  subniil 
the  loss  to  arbitration,  as  a  condition  precedent  to  bringing  suit, 
by  any  conduct  on  the  part  of  the  insurer's  representatives  which 
has  the  effect  of  unreasonably  delaying  or  preventing  an  appraisal 
from  being  had  or  an  aw^ard  being  made.^  And  where  a  policy 
jjrovides  that  the  amount  of  a  loss  shall  be  ascertained  by  arbitra- 
tion the  insured  may  recover  though  the  arbitrators  have  not 
agreed,  if  he  can  show  that  their  failure  to  agree  has  been  brought 
about  by  the  instrumentality  of  the  insurer  for  the  purpose  of 
preventing  an  award,  or  that  he  has  acted  in  bad  faith  in  inter- 
j)Osing  obstacles  so  that  no  award  could  be  made.^  And  if  the 
appraisers  ap])ointed  by   the  insurei-  and   the  assured   to  iix  the 

^^  Caledonian  Ins.  Co.  v.  Trauh,  83  ^  Continental  Ins.  Co.  v.  Valland- 

Md.  524,  :55  Atl.  1.3.     See  also  Chan-  ingham,   116  Kv.  287,  105  Am.   St. 

dos  v.  Amerioan  Firo  Ins.  Co.  84  Wis.  Rep.  218,  76  S.  W.  22. 

184,  19  L.R.A.  .321,  54  N.  W.  390.  ^  Wg^i^j.^  ^gg„j.    q^    ^.    jjall,  120 

Before  they  have  qualified  referees  Ala.  547,  74  Am.  St  Rep.  48,  24  So. 

named  may  select  third  referee.     As-  936,  28  Ins.  L.  J.  349. 

tell  V.  Amerif-an  Central  Ins.  Co.  114  See  Caledonian  Ins.  Co.  v.  Traub, 

Minn.  206,  130  N.  W.  1002,  40  Ins.  83  Md.  524,  35  Atl.  13. 

L.  J.  1266.  ^  Providence  Waslnnston   Ins.   Co. 

20  Banqor  Savings  Bank  V.  Xia^rara  v.  Wolf,  168  Ind.  690,^120  Am.   St. 

Fire  Ins.  Co.  85  Me.   68,  20  L.R.A.  Rep.  395,  80  N.  E.  26. 

650,  26  Atl.  991.  ^  Niagara  Fire  Ins.  Co.  v.  Bishop, 

As  to  submission  in  writing  under  154  111.  9,  45  Am.  St.  Rep.  105,  39 

standard  policy  and  oral  .selection  of  N.  E.  102. 
referee,  see  §  3238  herein. 
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amount  of  the  loss  fail  to  do  so  without  any  fault  on  the  part 
of  the  assured,  as  where  they  cannot  agree  as  to  such  amount  nor 
on  the  selection  of  an  umpire,  the  assured  is  entitled  to  maintain 
his  action  on  his  policy  notwithstanding  the  absence  of  the  award.* 
The  fact  that  an  appraisement  of  the  amount  of  loss  is  defeated 
by  the  appraiser  nominated  by  the  insured,  does  not  necessarily 
bar  his  right  to  sue  on  the  policy;  it  is  sufficient  to  such  right 
that  the  failure  of  the  ai:)praisement  was  without  fault  on  the  part 
of  the  insured,  and  for  that  purpose  it  is  unnecessary  to  ascertain 
that  the  insurer  was  the  cause  of  the  failure.^  The  right  of  the 
insured  to  have  an  appraisal  of  his  loss  under  an  agreement  there- 
for is  not  indefinite  as  to  time,  but  such  appraisal  must  be  completed 
by  the  insurer  within  a  reasonable  time,  and  what  is  such  reason- 
able time  upon  the  fact^  of  the  case  is  a  question  for  the  jury  to 
determine.' 

A  provision  of  an  insurance  policy  that,  in  event  of  disagree- 
ment as  to  amount  of  loss,  each  party  shall  appoint  an  appraiser, 
and  the  two  appraisers  shall  select  an  umpire  and  appraise  the  loss, 
and  that  no  action  shall  be  maintained  on  the  policy  until  such 
appraisement,  when  appraisal  has  been  required,  is  satisfied  as  to 
the  insured  when  he,  acting  in  good  faith,  appoints  an  appraiser: 
and  it  is  not  incumbent  on  him,  M'hen  the  appraisement  fails 
without  his  fault,  to  appoint  or  propose  the  appointment  of  a 
second  appraiser,  as  a  condition  precedent  to  suit  on  the  policy.^ 
So  where  arbitration  as  to  the  amount  of  a  loss  has  failed  in 
consequence  of  the  perverse  conduct  and  want  of  good  faith  of 
an  insurance  company  represented  by  an  adjuster,  and  an  appraiser, 
the  insured  is  not  bound  to  enter  into  a  new  one  or  name  another 
appraiser,  even  if  the  company  is  willing  to  name  a  new  appraiser 

5  Shawnee  Fire  Ins.   Co.  v.  Pont-  N.  Car.  164,  44  L.R.A.  424,  31  S.  E. 

field,  110  M(l.  353,  132  Am.  St.  Rep.  470,  28  Ins.  L.  J.  1G9;  Fire  Associa- 

449,  72  Atl.  835.  tion  of  Phila.  v.  Appel,  7G  Oliio  St. 

8  Connecticut     Fire     Ins.     Co.     v.  1,  80  N.   E.  952,  3(3  Ins.  L.  J.  769; 

Colien,  97  Md.  294,  99  Am.  St.  Rep.  St.  Paul  Fire  &  -Marine  Ins.   Co.  v. 

445,  55  Atl.  675.  Kirkpatrick,    129    Tenn.    55,   164    S. 

■^  Providence   Washinirton   Ins.   Co.  W.  1186.     See  Providence- Wasliina- 

V.  Wolf,  168  Jnd.  600,'  120  Am.   St.  ton  Ins.  Co.  v.  Kenniiigton,  11  Miss. 

R^'p.  395,  80  N.  E.  26.  244,  71  So.  378  (failure  to  a-ree  on 

*  ( Jermaii-American     Ins.     Co.     v.  umpire  or  damaijcs:  insured  acted  in 

Jerrils   (Jcrrils  v.  German  American  ifood    faith:    i)olicy    did    not    provide 

Ins.    Co.)    82   Kan.    .320,   28   L.R.A.  for    second    attempt:    held,    insured 

(N.S.)     104    (annotated    on    sultniis-  iniyiit    sue).       Examine    Messier    v. 

sion  to  arhitration   as  condition  i)re-  Williamsburf;:h  City  Fire  Jns.  Co.  — 

cedent  to  action  on  policy),  108  Pac.  R.   I.  — .  94  Atl.   875,  95  Atl.   601. 

114,    39    Ins.    L.    J.    931.      See    also  See  §  3260  herein. 
Pretzfelder  v.  Merchants  Ins.  Co.  123 
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on  its  j);irl.^  Notwithslaiuliiiu  llu'  last  tAto  decisions  il  is  lield  (liat 
the  fad  tliai  lirst  a[)|)raisonion(  nndor  an  arbitration  clanse  of  a 
fire  policy  failed  hocanse  of  nnscondnct  of  tlio  a|)i)raiscrs,  or  the 
appoinlnionl  of  inconii)otont  and  inlcrc^sled  a |)i> raisers,  does  not 
excnso  tlic  assnrod  from  recincslinu  a  s(>cond  aj)pi'aisal,  where  it  is 
not  shown  tliat  the  disc^nalilicalion  was  known  to  llie  insnror  at 
the  time  it  appointed  the  disqnahlied  api)raiser,  or  that  it  was  in 
any  way  resi)onsihh^  for  the  ahe^ed  miscondnct.^°  Again,  faihire 
of  arliitration  throngh  no  fanU  of  tlie  insuranee  company  does 
not  abrogate  a  i)rovision  in  tlie  poHcy  that  no  action  sliall  be 
hronglU  nntil  tlie  anionnt  of  the  loss  has  been  settled  by  arl)itrators, 
and  there  is  nolhing  to  show  that  arbitration  has  become  impos- 
sible.^^ 

It  is  determined,  however,  that  those  decisions  wliich  hold  tliat 
one  appointment  of  one  referee  satislies  the  obligation  of  a  ])olicy, 
or  even  that  an  assnred  may  recover  unless  it  appears  that  the 
award  has  failed  through  his  fault  are  contrary  to  the  Massachusetts 
decisions  and  are  not  the  law  there. ^^ 

§  3241.  Provision  as  to  arbitration  where  loss  is  total. — The  pro- 
vision that  the  amount  of  loss  or  damage  shall  be  payable  only 
after  it  has  been  determined  by  arbitration  applies  to  a  total  loss 
as  well  as  a  partial  loss,^^  subject,  however,  to  the  exception  that 
the  i)rovision  is  of  no  effect,  since  there  is  nothing  to  arbitrate, 
in  those  states  where  it  is  i^rovided  by  law  that  in  case  the  property 
is  totally  destroyed  the  measure  of  damages  shall  be  the  amount 
of  insurance  written  in  the  policy.^*  80  in  Minnesota  if  the  actual 
loss  is  proved  to  be  greater  than  the  amount  of  the  insurance  a 
reference  to  arbitration  is  not  a  condition  precedent  to  recovery. ^^ 
Under  a  statute  of  Missouri,  which  provides  that  in  case  of  total 
loss  the  measure  of  damages  shall  be  the  amount  written  in  the 

'Chapman  v.  Rockford  Ins.  Co.  8!)        ^^  German,  Ins.    Co.    v.    Eddy,    36 

Wis.  572,  28  L.R.A.  405,  62  N.  \V.  Ncl).  401,  19  L.R.A.  707,  54  N.  W. 

722.  S.')!). 

^^  Early  v.  Providence  &  Wasliing-        See    Prather   v.    Connecticut    Fire 

ton  In.s.  "Co.  31  R.  I.  225,  140  Am.  Ins.    Co.    188    Mo.    App.    653,    176 

St.  Rep.  750,  76  Atl.  753.     See  Rid-  S.  W.  527,  46  Ins.  L.  J.  179;  Teter 

dell  v.  Roeliester-German  Ins.  Co.  36  v.  Fiaiiklin  Fire  Ins.  Co.  74  W.  Va. 

R.  I.  240,  89  Atl.  833.  344,  82  S.  E.  40;  Liverpool  &  London 

1^  Gradv  v.   Home  Fire  &  IMarine  &  Globe  Ins.  Co.  v.  Collin,  —  Tex. 

Ins.  Co.  27  R.  I.  435,  4  L.R.A. (N.S.)  Civ.  App.  — ,  34  S.  W.  291. 
288  (annotated  on  eifect  of  failure  of       ^*  Oppenheim   v.    Fireman's    Fund 

arbitration),  63  Atl.  173.  Ins.  Co.  119  Minn.  417,  138  N.  W. 

12  Second   Society  of  Universalists  777,  42  Ins.  L.  .1.  297;  R.  L.  1905, 

v.  Roval  Ins.  Co.  Ltd.  221  Mass.  518,  sec.  1641,  as  am'd  by  G.  L.  1907,  c. 

109  N.  E.  384,  46  Ins.  L.  J.  316.  446. 

^3  Chippewa  Lumber  Co.  v.  Phrenix 
Ins.  Co.  80  Mich.  116,  44  N.  W.  1055. 
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policy,  less  any  depreciation  in  the  value  of  the  property  below 
the  amount  insured  which  such  properrty  may  have  sustained 
between  tlu'  date  of  insurance  and  time  of  loss,  it  is  held  that 
in  case  of  total  loss  an  agreement  to  arbitrate  is  nudum  pactum, 
except  as  to  the  question  of  the  depreciation  in  the  value  of  the 
l>roperty  while  insured.^®  If  the  insured  insists  that  the  loss  is 
total,  an  agreement  to  arbitrate  or  an  arbitration  had,  fixing  the 
amount,  does  not  preclude  him  from  bringing  suit  as  for  a  total 
loss  and  recovering  therefor,  if  the  evidence  establishes  his  claim." 
Under  a  Mississippi  decision  where  the  contention  was  that  the 
loss  to  a  building  was  a  total  loss  and  therefore  the  matter  in  con- 
trovei-sy  was  not  subject  to  an  appraisement  as  insurer  was  liable 
for  the  full  amount  of  the  policy,  it  was  held  that  whether  or  not 
the  loss  under  consideration  was  total  should  have  been  submitted 
to  the  jury  under  proper  instructions  and  if  the  jury  found  a  total 
loss  insurer  should  have  been  required  to  pay  the  full  amount  of 
the  policy,  but  if  it  found  only  a  partial  loss  the  suit  should  have 
been  abated  pending  a  submission  to  arbitration  according  to  the 
terms  of  the  policy."* 

Where  a  severable  policy  upon  distinct  items  of  property  pro- 
vides that  all  differences  as  to  loss  or  damage  shall  be  submitted 
to  arbitration,  and  the  insured  sues  to  recover  for  a  total  loss,  he 
may  file  an  abandonment  as  to  so  much  of  the  cause  of  action 
a.s  is  embraced  in  a  demand  that  certain  differences  be  submitted 
to  arbitration  and  recover  for  the  remainder  of  the  loss." 

An  assuror  catiuot  after  refusing  to  pay  an  appraisal,  luul  after 
repeated  demands  on  its  part  therefor,  defend  on  the  ground  that 
the  loss  wiis  total,  and  that  there  was,  because  of  tlie  vakted  policy 
law,  no  ba.sis  for  an  ai)praisal  and  that  the  same  was  void.^^ 

i«  Baker  V.  Pliocnix  Ins.  Co.  7)7  IVIo.  Drackett,  G3  Ohio  St.  41,  SI  Am.  St. 

A|.|..    .-).-.!).      Sec    also    Joyce    v.    St.  Re|).  COB,  57  N.  PI  JtG2. 

Paul  Fire  &  Marine  Ins.  Co.  —  Mo.  "*  Aetna  ]ns.    Co.   v.    Cowan,   lit 

Api*.  — ,  104  S.  W.  74.");  li'cv.  Stat.  ^liss.  453,  71  So.  740  (iusuraiice  here 

I'Kji),  sec.  7020.  was    on    house    and    liouseliohl    fur- 

A.ssurer  alt"r  appraisal  ha-l  upon  iiiture).  See  Seotlish  Union  &  Na- 
ils repeat "(1  (Icnuuuls,  and  retu.sal  to  tional  Ins.  Co.  v.  Sksigj-s,  114  Mis.". 
l)ay  appiaised  sum,  waive.'.*  rijiht  to  018,  75  So.  437  (held  no  sueh  total 
axsert  deten.se  of  total  loss  and  loss  a.s  to  affeet  an  arbitration ) . 
wdned  policv  law.  llarman  v.  ^^  ]>jo,jj,gj,  :\lanuta(turinii'  (O.  v. 
Stuvvesaiit  ^iis.  Co.  <,{  X.  Y.  170  Piioenix  As.sur.  Co.  110  N.  Car.  17(J, 
Mo.'  Api».  .30!),  150  S.  W.  i)7.  A*  to  28  Am.  St.  Rcj).  (i73,  14  S.  K.  7.31. 
waiver,   see   Si^    3257-9   herein.  !»  Harmon  v.   Stuyvesant    Lns.  Co. 

See    Pratlu'r    v.    Connecticut     Fin;  of  X.   Y.  170   .Mo.   .\pp.   300.  150   S. 

111-=.   Co.   1.88  -Mo.   A|)p.   05:5,   170   S.  W.  87. 

\V.  .527.  40  Ins.  [..  .T.  170;  Rev.  Stal.  For  other  cases  upon  al)ove  |)oinls 

100!).  .sec.  7020.  see  the  foUowiuf:  : 

"  Pennsvlvania    Fire    Ins.    Co.    v.  loua. — Zalesky   v.    Homo   Ins.   Co. 
.Tovrc  Ins.  Vol.  V.— 340.          5425 
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§  3242.  Who  is  "disinterested"  person:  competency  of  appraisers. 

—  ir  the  jiolu'V  priA  iili's  that  in  i-i.-c  ol  a  (lisa.i;reciiK'nt  a.s  U)  the 
ainouiit  oi  the  loss  certain  eoinpetenl  and  disinterested  i)ersons 
shall  be  appointed  to  ascertain  the  amount  thereof  the  word  "dis- 
interested" does  not  refer  merely  to  those  cases  where  there  is  a 
lack  of  pecuniary  interest,  but  is  used  in  the  broader  sense,  as  mean- 
ing not  only  that  there  must  be  a  lack  of  pecuniary  interest,  but 
also  that  the  person  must  be  uni)rejudiced  and  without  bias.  It 
is  the  duty  of  the  appraiser  to  act  in  a  fair  and  impartial  manner. 
He  is  not  to  act  as  the  agent  of  either  party  who  appoints  him; 
but  the  mere  fact  that  he  has  acted  in  a  similar  capacity  for  the 
same  party  on  prior  occiisions  will  not  of  itself,  as  a  matter  of 
law,  disqualify  him,  there  being  no  other  reason  apparent  why 
he  should  be  so  disqualilied.^°    »So  appraisers  in  an  insurance  case, 


lOS  Iowa,  341,  79  X.   W.   69    (pro-  stated  held  not  to  apply  to  part  of 

vision     making     appraisement     eon-  property   totally   destroyed), 

dition  i)recedent  not  made  invalid  by  Oklahoma. — Springfield      Fire      & 

"valued  policy  law''  [so  called] ;  Code  Marine    Ins.    Co.    v.    Homewood,   32 

sec.  1742  wliich  does  not  tix  value  of  Okla.  521,  39  L.R..A.(N.S.)  1182,122 

property).        Examine      Zalesky      v.  Pae.  196  (fire:  automobile:  totalloss: 

Home   Ins.    Co.    102    Iowa,    613,    71  no  appraisal  necessary). 

N.  W.  566,  27  Ins.  L.  J.  517.  West    Virginia.— Yimkla   v.    North 

Kentucky.— RariiovA  Fire  Ins.  Co.  River  Ins.  Co.  70  W.  Va.  681,  75  8. 

V.  Bourbon  County  Court,  24  Ky.  L.  F.  54  (loss  total:  insurer  no  right  to 

Kep.  1850,  72  S.  "W.  139,  32  Ins.  L.  demand  arbitration;  Act  1899,  c.  33, 

J.    481     (arbitration    clause    invalid  Code  1906,  sec.  1108,  not  repealed), 

when  directly  in  conflict  with  statute  Wisconsin. — Seyk    v.    Millers'    Na- 

in  case  of  total  loss:  Stat.  sec.  700)  ;  tional  Ins.  Co.  74  Wis.  77,  3  L.R.A. 

Merchants  Ins.   Co.   v.   Stephens,  22  523,   41   N.   W.   443    (submission   to 

Ky.  L.  Rep.  999,  59  S.  W.  511.     See  arbitration    does    not    waive    statute 

Globe  &  Rutgers  Ins.  Co.  v.  Johnson,  making    policy    amount    measure    of 

—  Ky.  — ,  127  S.  W.  765,  39  Ins.  damag-es,   nor   limit   recovery   to   the 

L.  J.  1058  (total  loss  found  by  arbi-  award). 

trators  but  they  did  not  find  or  state  ^^  Meyei'son  y.  Hartford  Fire  Ins. 

value    of    goods    destroyed    ignoring  Co.    17    Misc.    Rep.    121 ;    39    N.    Y. 

three-fourths    limitation    of    liability  Supp.  329.     See  Mass.,  N.  Y.,  R.  .1. 

clause;  arbitration  a  nullity).  cases   under  note  11  at  end   of  this 

Louisiana. — Hart      v.      Springfield  section. 

Fire  &  Marine  Ins.  Co.  136  La.  114,  On  qualifications  of  appraisers  ap- 

66  So.  558  (no  statute  refjuiring  pay-  pointed  pursuant  to  statute  or  pro- 

ment  full  amount  of  policy  on  mov-  vision    of    fire    insurance    policy    to 

able    property   totally    destroyed,    so  ascertain  amount  of  loss,  see  note  in 

total  loss  thereof  does  not  do  away  52   L.R.A. (N.S.)    497.    ^ 

with    appraisement    requirement,    or  See   Western   Assur.   Co.   v.   Hall, 


with    limitation    of    liability    to    cash 
value  stipulation). 

New    York. — Lang   v.    Eagle    Fire 
Ins.  Co.  42  N.  Y.  Supp.  539,  12  App. 


120   Ala.   547,  74  Am.   St.   Rep.  48, 
24  So.  936,  28  Ins.  L.  J.  349,  351. 

See  §  3240  herein. 

In  a  recent  ]\Lassachusetts  case  the 


Div.    39     (requirement    that    ".sound   following  propositions  are  asserted: 
value    and    damage"    be    separately        (1)   It  is  a  general  rule  that  ref- 
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act  in  a  quasi-judicial  capacity,  and  must  be  free  from  bias  in 
favor  of  either  party. ^  If  the  insurer  demands  arbitration  of  the 
loss  as  provided  for  in  the  policy,  it  must  in  good  faith  nominate 
a  competent,  disinterested  person  as  an  arl»itrator,  before  it  can 
defend  upon  the  ground  that  the  insured  has  failed  to  keep  that 
part  of  his  contract ;  ^  and  if  in  a  case  of  disagreement,  as  to  loss,  a 
l)olicy  provides  that  the  loss  may  be  appraised  by  arbitrators,  the 
parties  are  not  bound  to  submit  to  an  appraisement  by  interested 
or  othenvise  incompetent  parties.^  And  when  the  amount  of  a 
loss  is  submitted  to  appraisement,  an  appraiser  is  not  an  agent  of 
the  party  nominating  him,  so  that  he  can,  without  the  co-operation 
or  connivance  of  that  party,  deprive  hirii  of  the  fruits  of  his 
insurance  by  inaction  or  bad  faith.'*  So  a  board  of  iive  arbitrators 
nmst  constitute  a  body  of  disinterested  men,  whose  business  it  is  to 
proceed  in  a  judicial  and  impartial  manner  to  ascertain  the  facts 
in  controversy.^     An  appraiser  chosen  by  an  insurer  cannot  demand 

erees  or  arbitrators  clothed  witli  an-  may   influence   tlie   judgment    of   an 

tlioritj'   and   the   power   of   deciding  arbitrator  or  referee,  or  previous  to 

controverted  questions  between  party  the  hearing  had   sutlicient  notice   of 

and  party  shouhl  be  disinterested  and  tlie  partiality  of  one  or  more  of  the 

impartial  unless  with  mutual  under-  referees  to  put  him  on   inquiry  but 

standing  of  the  parties  they  are  pur-  remains  silent,  he  cannot  afterwards 

loosely  selected  as  partisan.  object  to  the  report  on  the  ground  of 

(2)  Under   the   law   of   that   state  partiality. 

an  award  can  be  impeached  on   the        (5)   An  excessive  award  does  not 

ground  that  the  referees  were  guilty  of   itself  alone  justify  a   conclusion 

of  misconduct,  instead  of  resorting  to  that  there  was  fraud,  bias  or  prej- 

a  bill  in  equity  to  have  it  set  aside,  udice  on  the  part  of  referees,  but  it 

(3)  The  furnishing  voluntarily  by  should  not  be  grossly  and  palpably 
one  of  the  parties  of  lunclieons  and  excessive.  Doiierty  v.  Phoenix  Ins. 
cigars  to  the  referees  is  within  the  Co.  224  Maas.  310,  112  N.  E.  940, 
rule    that    the    entertainment    of    an  Braley,   J. 

arbitrator  or  referee  Ijy  one  of  the  See  §  3262  herein. 

interested   parties  ordinarily  is  cen-  ^  Hickerson    v.    German    American 

surable  and  it  may  be  so  flagrant  in  Ins.  Co.  9fi  Tenn.  193,  32  L.K.A.  172, 

character  as  to  justify   and   recjuire  33  S.  W.  1041. 

the  setting  aside  of  the  award,   but  ^  Continental  Ins.  Co.  v.  Valland- 

tiie  jury  may  properly  find  that  there  ingliam,   IKi  Ky.   287,   105  'Am.   St. 

was  no  concealment  of  such  fact  of  Rej).  218,  7G  S.  AV.  22. 

entertainment    and    that    said    enter-  '  Western  Assur.  Co.  v.  Mall,  120 

taining  i)arty  did  not  act  corruptly  Ala.  547,  74  Am.  Si.  Rep.  48,  24  So. 

or  with  an  intent  to  induce  a  deinsion  936. 

in  his  favor  and  that  the  same  was  *  Connecticut     Fire     Ins.     Co.     v. 

acccfitcd    merely    as    a   courtesy    and  Colien,  97  Md.  294,  99  Am.  St.  Rep. 

without  being  induenced  thereby  and  445,  55  Atl.  (575. 

that  the  j>rncecdings  were  conducted  *  Christianson    v.    Norwich    Union 

throughout  with  entire  good  faith.  Fire  Ins.  Soc.  84  Minn.  52(i,  87  Am. 

(4)  If  a  defeated  party  is  aware  St.  Rep.  379,  88  N.  W.  10,  31  Ins. 
of  the  existence  of  conditions  which  Ij.  J.  218. 
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tluit  ;ui  umpire  be  selected  wlio  tloes  not  live  in  the  A'ieinity  of  the 
jtroperty.^  If,  however,  it  appears  both  that  he  has  acted  in  u 
similar  cnpacity  on  former  occasions  and  has  also  acted  more  as  a 
representative  of  the  party  appointing  him  than  as  an  impartial 
referee,  then  an  award  given  by  him  as  a  party  thereto  will  be 
set  a^ide.'^  Though  the  conrt  errs  in  refusing  to  afhrm  as  a  ])roj)o- 
sition  of  law  that  a  party  is  precluded  from  maintaining  an  action, 
upon  a  policy  until  there  has  been  an  appraisal,  unless  such  an 
appraisal  has  been  waived  by  agreement  of  the  parties,  or  prevented 
by  the  fraud  of  the  defendant,  the  error  will  be  treated  as  harmless 
if  it  appears  that  the  appraiser  chosen  by  the  insurer  regarded 
himself  as  acting  as  his  agent,  and  refused  either  to  agree  upon  a 
reasonable  appraisement,  or  to  appoint  a  disinterested  umpire.^ 
The  party  hrst  named  by  an  adjuster  continues  as  a  duly  qualitied 
appraiser,  e\en  though  another  was  thereafter  appointed  by  said 
adjuster,  it  appearing  that  insured  was  not  notified  of  the  change,^ 
As  a  general  rule,  this  is  a  question  for  the  jury  to  determine. ^'^ 
However,  in  all  cases  of  an  attempt  to  avoid  an  award,  whether 
on  the  ground  of  partiality,  fraud,  or  conspiracy,  it  will  be  pre- 
sumed that  the  award  was  fair,  and  it  will  not  be  set  aside  except 
upon  clear  and  strong  proof.^^ 

eHickerson   v.    Germau    American  Ins.    Co.   137   N.   Y.   137,   32   N.   E. 

Ins.  Co.  9G  Teun.  193,  32  L.R.A.  172,  105.5. 

o3  S.  "W.  1011.  ^^  ^Mos.'^ness     v.     German-American 

'Bradsliaw    v.  _  Agricultural    Ins.  Ins.  Co.  50  Minn.  341,  52  N.  W.  932. 

Co.  137  K.  Y.  137,  32  N.  E.  1055.  For  other  decisions  on   the  above 

Examine    Continental   Ins.    Co.    v.  points  see  the  following: 

Yallandingham,    11(5    Ky.    287,    105  United  States. — J.  E.  Davis  jManu- 

Ain,  St.  Rep.  218,  76  S.  ^^^  22,  32  factnring  Co.  v.  Firemen's  Fund  Ins. 

Ins.  L.  J.  1032,  1036;  American  Cen-  Co.    (U.  S.  D.  C.)   210  Fed.  653,  43 

tral   Ins.    Co.    v.   District    Court,  —  Ins.  L.  J.  621  (ease  where  award  set 

IMinu.  — ,  147  X.  W.  42 ;  Stemmer  v.  a.'^ide  because  api3raiser  and  umpire 

Scottish  Union  &  National  Ins.   Co.  were    selected    on    account    of    their 

33  Oreg.  65,  53  Pae.  498,  27  Iils.  L.  interest,  bias,  and  prejudice  in  favor 

J.  972 ;  Messier  V.  Williamsburg  City  of   insurer  tind   also   for  the  reason 

Fire  Inti*.  Co.  —  R.  I.  — ,  95  All.  60i.  that  this  was  evidenced  by  their  acts 

Compare    Cohen    v.    Atlas    A.-sur.  tliroughout    the    entire    proceedings 

Co.  148  N.  Y.  Supp.  563,  163  App.  and   l)y   the    award.      See   this    case 

Div.  .381,  44  Ins.  L.  J.  408.  under  §  3262  herein). 

8  Niagara  Fire  Ins.  Co.  v.  Bishop,  Massachusetts. — Eaton  v.  Globe  & 
154  111.'^ 9,  45  Am.  St.  Rep.  105,  39  Rutgers  Fire  Ins.  Co.  227  Mass.  354, 
N.  E.  102.  116  N.  E.  536  (agreement  to  submit 

9  Harmon  v.  Stuyvesant  Ins.  Co.  of  to  single  arbitrator:  agreement  and 
N.  Y.  170  ^lo.  App.  309,  156  S.  VC.  arbitration  void  for  fraud;  arbitrator 
y7_  connected  with  corporation  composed 

J^Meyerson  v.  Hartford  Fire  Ins.  of  insurance  com])aiiies  of  which  in- 
Co.  17' Misc.  Rep.  121,  39  N.  Y.  surer  was  one.  See  Fed.  case  above, 
Supp.  329;  Bradshaw  v.  Agricultural   N.  Y.,  R.  I.  eases  below). 
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§  3243.  Demand  for  appraisal:  notice  of. — The  demand  for  tlie 
appraisal,  Avlien  a  policy  requires  appraisal,  must  be  made  in  good 
faith,  -within  a  reasonable  time  after  proof  of  loss  has  been  fur- 
nished, and  in  guch  direct  and  explicit  terms  that  a  person  of 
ordinary  intelligence  may  fairly  understand  that  a  submission  to 
appraisers  for  an  ascertainment  of  the  loss  is  requested,  and,  when 
it  is  claimed  the  demand  was  made  in  writing,  the  insti-ument,  if 
ambiguous,  will  be  construed  most  strongly  against  the  insurer.^^ 
So  a  clause  which  provides  that  the  loss  shall  not  l)e  pjiyable  until 
sixty  days  after  proof  of  loss  shall  have  been  received  by  insurer 
''including  an  award  by  appraisers,  when  appraisal  has  been  re- 
quired" is  to  be  construed  the  same  as  if  it  read  '"upon  request 
of  either  party,"  and  the  insurer  should  demand  an  appraisal  if 

Michigan. — Schoenieh  v.  American  Goldman,  115  N.  Y.  Supp.  lOOG,  38 
Ins.  Co.  10!)  :Mich.  388,  124  N.  W.  Tn-^-  L-  J-  701  (appraisers  need  not 
5,  39  Ins.  L.  J.  358  (statute  as  to  ')e  absolutely  unbiased  or  indift'erent, 
residence  of  referees  is  mandatory  but  assumed  that  they  are  lionest  and 
and  jurisdictioual).  make  honest  effort  to  anive  at  honest 

Minnesota. — American  Central  Ins.  award  and  have  no  interest  in  result 
Co.    V.    District    Court    of    Ramsey  — Hendrick,  J.) 

County,  125  Minn.  374,  147  X.  W.  Orecion.Stimmer  v.  Scottish 
242  (burdeu  of  proof  to  show  in-  Union  &  National  Ins.  Co.  33  Oreg. 
competency  rests  on  party  asserting-  ')5,  53  Pac.  498,  27  Ins.  L.  .J.  &72 
it:  competency  to  be  detenuined  by  (wliere  insured  aware  of  ground  of 
rules  applied"  in  deterniinm"'  com-  incompetency,  such  as  nonresidence, 
petency  of  common  law  arbitrators;  and  fails  to  except,  lie  waive.s  right), 
being  iion-experts  does  not  of  itself  lihode  Island. — ^lessler  v.  Wil- 
alone  show  incompetencv:  L.  1913,  liamsburg  City  Fire  Ins.  Co.  —  R. 
c.  421,  Gen.  Stat.  1913,  sec.  3318).       I.  — ,  95  Atl.  601,  94  Atl.  875   (bad 

Missouri. — Kent  &  Purdy  Paint  faith  or  misconduct,  or  that  ap- 
Co.  v.  Aetna  Ins.  Co.  165  Mo.  App.  praiser  not  disinterested,  not  shown 
;!0,  146  S.  W.  78  (burden  on  insurer  by  fact  that  insurer  and  other  in- 
to show  that  appraisers  and  umpire  .'^urers  had  frequently  appointed  him. 
proceeded  ijnproj)erly :  failure  of  one  See  Fed.,  ]Mass.,  N.  Y.  cases  above), 
apin-aiser  to  attend  upon  notice  does  South  Carolina.  —  Fass  v.  Liver- 
not  vitiate  ai)]jraisement).  pool,  London  &  Globe  Fire  Ins.  Co. 

New  Yor/t.— Kieman  v.  Dutchess  105  S.  Car.  364,  89  S.  E.  1040  ("It 
County  I\hitual  Ins.  Co.  150  N.  Y.  needs  no  citation  of  authority  to 
190,  44  X.  E.  698  (appraiser  repre-  show  that  the  jiartiality  of  the  a]->- 
sented  as  disinterested,  but  had  been  jn'aiser  is  a  good  defense  against  tiic 
frequently  emi)loyed  by  insurer  and  appraisement."  Id.  371,  per  Eraser, 
other  insurers,  and  he  dominated  in-   J.). 

.sured's  apjjraiser,  and  award  insufti-  Snulh  Dakota. — Mason  v.  Fire  As- 
sent. See  Fe<l.,  Mass.  cases  above  sociation  of  Pliila.  23  S.  Dak.  431, 
it.  I.  case  below)  ;  Pierce  v.  Sun  Fin-  122  X.  W.  423  (are  (juasi  court  and 
Ollice,  147  X.  Y.  Supp.  947  (wliether  should  be  disintercsterl). 
apprai.ser  competent  and  disinterest-  ^^  Grand  Rapids  Fire  Ins.  Co.  v. 
ed  is  for  jury:  on  apjxtintiiu'iit  by  Finn.  60  Oliicj  St.  513,  50  L.R.A. 
insurer  of  interested  jterson  insured  555,  71  Am.  St.  Rep.  736,  54  X.  E. 
may    sue    on    policy).      Whalen    v.   545. 
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it  desires  it ;  and  the  appraisal  is  not  a  condition  precedent  to 
recovery  unless  demanded  after  disagreement  as  to  the  amount 
of  loss,  especially  so  where  the  provisions  for  an  appraisal  are  so 
worded   that    an   appraisement    is   clearly   for   assurer's   benclit.^^ 

Notice  to  insured  to  protect  the  property  from  further  damage, 
and  preserve  all  that  remains  of  the  property  ''until  the  loss  thereon 
has  heen  determined  in  the  manner  stipulated  for  in  the  policy," 
and  that  the  insurer  would  not  pay  any  amount  claimed  "before 
sixty  days  after  the  amount  of  loss  or  damage  has  been  determined 
in  the  manner  stipulated  in  said  policy,"  does  not  constitute  a 
demand  for  a  submission  to  a[)praisers  for  an  ascertainment  of  the 
amount  of  the  loss.-^*  yVnd  one  who  has  sustained  a  loss  under  a 
policy  providing  that  no  persons  shall  l)e  considered  as  agents  of 
the  company  except  those  holding  commissions  of  the  company 
will  lose  no  rights  by  refusing  to  submit  to  arbitration  when 
demanded  by  one  who  has  no  commission. ^^  So  a  policy  of  fire 
insurance  providing  that,  in  the  event  of  a  disagreement  between 
the  insurer  and  the  insured  as  to  the  amount  of  loss,  the  same 
shall  be '  ascertained  by  appraisers,  and  that  the  loss  shall  not 
liecome  payable  until  sixty  days  after  the  notice,  ascertainment, 
and  satisfactory  proof  of  loss  required  by  the  policy  have  been 
received  by  the  insurer,  ''including  an  award  l)y  appraisers  when 
appraisal  is  required,"  imposes  no  obligation  on  the  insurer  to 
demand  an  appraisal."^  But  a  provision  in  a  tire  policy  that  tlie  loss 
is  to  be  paid  sixty  clays  \ifter  due  notice  and  satisfactory  proof 
of  loss  has  been  received  does  not  give  the  insurer,  after  he  has 
agreed  to  an  api)raisal  and  named  an  appraiser,  an  absolute  right 
to  sixty  days  within  which  to  commence  the  appraisal.^' 

A  notice  of  a  demand  for  arl)itration  will  be  sufficient  when 
seiTed  upon  an  agent  of  the  insurer  who  has  authority  to  solicit 
insurance,  issue  policies  and  collect  the  premiums.^^  But  where  the 
policy  provides  that  in  case  of  a  failure  to  agree  as  to  the  amount 
of  loss  the  question  shall  be  determined  by  appraisers;  that  the 
insurer  may  have  the  option  of  taking  the  damaged  property  at 
its  appraised  value,  or  replace  it  within  a  reasonable  time,  notice 
thereof  to  be  given  within  thirty  days  after  the  receipt  of  proofs  of 

^^  American    Ins.    Co.    v.    Roclen-  ^^  Graham    v.    German    American 

house,  3G   Okla.   211,  128   Pac.   502,  Ins.  Co.  75  Ohio  St.  374,  15  L.R.A. 

42  Ins.  L.  J.  252.  (N.S.)  1055,  79  N.  E.  930. 

^*  Grand   Rapids   Fire   Ins.   Co.   v.  ^''^  Providence  Wa-'^hiniiton  Ins.  Co. 

Finn,    60    Ohio    St.    513,   50    L.R.A.  v.  Wolf,  KiS  Ind.  (590,  120  Am.  St. 

555,  71  Am.  St.  Rep.  730,  54  N.  E.  Rep.  395,  80  N.  E.  26. 

545.  ispiiopiiix  i„s.  Co.  v.  Stoclis,  149 

15  Mechanics'  Ins.  Co.  v.  Hodge,  40  III.  319,  36  N.  E.  408. 
111.  App.  479. 
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loss;  and  that  the  amount  due  under  the  policy  shall  be  payable 
.'•ixty  days  after  proofs  are  furnished,  a  notice  of  a  demand  for 
appraisal  given  by  the  insurer  fifty-seven  days  after  proofs  are 
furnished  will  be  too  late  to  bind  the  insured  where  it  would  operate 
to  suspend  the  insured's  right  to  bring  suit.^^ 

The  effect  of  a  demand  by  insurer  is  that  a  liability  to  some 
extent  is  thereby  conceded,  where  the  provision  for  appraisement  is 
valid;  and  such  demand  does  not  oust  the  court  of  jurisdiction.^^* 

^^  Zimeriski  v.  Ohio  Farmers'  Ins.  after  filing  proofs  of  loss :  question 
Co.  91  Mich.  600,  52  N.  W.  55.     See    of  reasonable  time,  for  court 


Oklahoma. — Springtield  Fire  & 
Marine  Ins.  Co.  v.  Havs  &  Son,  — 
Okla.  — ,  156  Pac.  673  ("in  our  judg- 
ment the  true  view  is  that,  inasmuch 


Tilley  v.   Connecticut   Fire  Ins.   Co. 
SG  Va.  811,  11  S.  E.  120. 

On  time  within  which  demand  for 
arbitration,  appraisal,  inspection,  or 
reinspection  must  be  made,  see  note  as  the  time  within  which  an  appraise- 
in  L.R.A.1917A,  1086.  ment  shall  be  demanded  is  not   def- 

13a  Harowitz  v.  Concordia  Fire  Ins.  initely  fixed  in  the  contract  a  reason- 
Co.  129  Tenn.  691,  168  S.  AV.  163.  able  time  must  be  inferred"'  and  what 

See  further  the  following  cases:  is  a  reasonable  time  is  for  the  jury, 

Ca7t/orma.— Winchester    v.    North  per   Burford,   C.   J.:   Rev.   L.    1910, 

British  &  Mercantile  Ins.  Co.  of  L.  &  sec.  967,  as  to  right  to  inspect  and 

E.  160  Cal.  1,  35  L.R.A.(N.S.)   404,  appraise);   Oklahoma  Fire  Ins.   Co. 

116  Pac.  63,  40  Ins.  L.  J.  1747  (ap-  v.   Mundel,   42   Okla.   270,   141   Pac. 

praisal  must  be  demanded  or  insured  415   (as  much  duty  of  insurer  as  as- 


may  sue:  notice  must  be  actually  re- 
ceived within  time  specified)  ;  Covey 
V.  National  Union  Fire  Ins.  Co.  31 
Cal.  App.  579,  161  Pac.  35  (notice 
not  given  in  time  by  insurer  but  after 
suit  brought,  second  demand  was 
made  by  it:  held,  insured  not  es- 
topped from  asserting  failure  to 
make  demand  in  time:  notice  of  de- 
mand received  on  day  following  ex- 
piration of  time  limit  is  too  late). 

Georgia. — Goldberg  v.  Providence- 
Washington  Ins.  Co.  144  Ga.  783,  87 
S.  E.  1077  (not  a  condition  precedent 


sured  to  demand  apprai-sement). 

South  Dakota.— Bohe  &  Jansen  v. 
Equitable  Fire  Assoc.  23  S.  Dak.  240, 
121  N.  W.  773,  38  Ins.  L.  J.  886  ( in- 
itiative step  by  appointing  arbitrator 
and  requesting  insured  to  do  same 
rests  upon  mutual  benefit  association, 
under  by-laws). 

Texas. — Lion  Fire  Ins.  Co.  v. 
Heath,  29  Tex.  Civ.  App.  203,  68  S. 
W.  305  (delaying  demand  too  long 
after  receiving  and  retaining  proof 
of  loss  without  objection  held  too 
late). 

Virginia. — North    British    &    Mer- 


in  absence  of  demand:  insured  need  cantile  Ins.  Co.  v.  Robinett  &  Green, 

not  take  initiative).  112  Va.  754,  72  S.  E.  668,  41  Ins.  L. 

Iowa. — Zah'sky  v.   Home  Ins.   Co.  J.  117  (insurer  has  riglit  to  make  de- 

102  Iowa,  613,  71  N.  W.  566,  27  Ins.  mand  any  time  within  sixty  days  aft- 

L.  J.  517  (what  constitutes  sulficient  er  i)roof  of  loss  delivered), 

demand)      See  Zalesky  v.  Home  Ins.  Washingtoti.—D-dxis,  v.  Atlas  Ins. 

Co.  108  Iowa,  341,  79  N.  W.  69.  Co.  16  Wash.  232,  47  Pac.  436,  885 


Nev)  York. — I^angsner  v.  German 
Alliance  Ins.  Co.  123  N.  Y.  Supp. 
144,  ;t9  Ills.  L.  J.  1046  (demand 
should  not  be  unreasonably  delayed  assured  too  late). 
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§§  3244-3247  JOYCE  ON  INSURANCE 

§  3244.  Demand  where  loss  occurs  by  distinct  fires. — If  a  loss 
ocriirs  ;i^  the  result  ol'  (wo  dislincL  liros  which  constitutes  but  oiio 
loss  umlcr  the  policy  io  he  settled  in  one  proceeding,  a  demand  by 
ihe  insurer  for  arbitration  should  include  the  loss  by  both  iires, 
and  a  request  for  arl)itration  I'cstricted  to  the  loss  or  damage  under 
the  lirst  of  the  two  fires  will  be  insuthcicnt  to  constitute  a  failure 
to  arbitrate  a  bar  to  recovery.^" 

§  3245.  Where  several  insurers  liable  for  same  loss:  separate 
demand. — A  joint  demand  for  an  a))i)raisal  by  several  insurance 
companies  is  not  within  the  terms  of  a  policy  issued  by  one  of  the 
companies  pro\"idin!j;  for  an  appraisal  by  two  persons,  one  to  be 
selected  by  the  company  and  the  other  by  the  insured,  who  in 
case  of  disagreement  are  to  call  in  a  third.  There  should  be  a 
separate  demand.^ 

§  3246.  Estimate  of  loss:  prerequisite  to  arbitration. — When  one 
clause  in  a  lire  insurance  policy  provides  that  in  case  of  loss  an 
estimate  shall  be  made  by  the  insured  and  the  company,  and  another 
elause  provides  that  in  case  they  differ  the  subject  is  to  be  referred 
to  appraisers  selected  as  therein  provided,  the  remedies  are  succes- 
sive, and  neither  party  can  insist  ui)on  the  second  clause  when 
he  has  not  shown  himself  ready  and  willing  to  enter  upon  the 
first.^  If  one  clause  in  a  fire  policy  provides  that,  in  case  of  loss, 
an  estimate  shall  be  made  by  the  insured  and  the  company,  and 
another  clause  provides  that  in  case  they  differ  the  subject  shall 
be  referred  to  appraisers  selected  as  therein  provided,  the  remedies 
are  successive,  and  neither  party  can  insist  upon  the  second  who  has 
not  shown  himself  willing  ancl  ready  to  enter  upon  the  first.^ 

§  3247.  Award  binding,  when. — If  the  policy  provides  that  in 
case  of  a  disagreement  as  to  the  amount  of  loss  the  matter  shall 
be  submitted  to  appraisers,  Avhose  ''award  shall  determine  the 
amount  of  such"  loss,"  and  an  appraisal  is  had  in  conformity  to 
such  provisions,  the  insurance  company  and  the  insured  will  be 
Ijoth  bound  by  the  result.^     And  it  is  held  that  in   ctise  of  aii 

20Mechanics'    Ins.    Co.    v.    Hodge,  Hun  (N.  Y.)  530,  57  N.  Y.  St.  Kep. 

149  111.  298,  37  N.  E.  51,  s.  c.  46  111.  659,  27  N.  Y.  Supp.  488;  Zallee  v. 

App.  479.  Laclede  Mutual  Fire  &  Marine  Jn.'^. 

1  Connecticut  Fire  Ins.  Co.  v.  Ham-  Co.  44  Mo.  530. 

ilton,  59  Fed.  258,  8  C.  C.  A.  114.  See  also  Union  jMarine  Ins.  Co.  v. 

2  Boyle  v.  Hamburt^-Bremen  Fire  Charlie's  Tran.sfer  Co.  186  Ala.  443. 
Ins.  Co.  169  Pa.  St.  349,  32  Atl.  553;  65  So.  78;  Billmeyer  v.  Hamburg- 
Mover  v.  Sun  Ins.  Office  176  Pa.  579,  Bremen  Fire  Ins.  (Jo.  57  W.  Va.  42. 
53  Am.  St.  Rep.  690,  35  Atl.  221.  49  S.  E.  901,  34  Ins.  L.  J.  688,  692. 

3  Mover  v.  Sun  Ins.  Co.  Office,  176  "When  the  ])arties  agreed  to  suIj- 
Pa.  St.^579,  53  Am.  St.  Rep.  690,  35  mit  the  amount  of  i)laiutiit''s  loss  tu 
Atl.  221.  arl)itration     and     pursuant    to    such 

*  Fleming  v.  Phoenix  Assur.  Co.  75   agreement  the  appi'aisers  made  their 
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insurance  issued  to  a  partnership  a  reference  to  third  parties  of 
the  extent  of  damage  caused  by  fire  made  b}^  one  partner  without 
the  assent  of  his  copartners  is  binding  on  him  as  to  his  share  of 
the  damage.^  Nor  is  an  award  made  upon  an  agreement  for  ap- 
praisal under  a  st-andard  fire  policy,  open  to  attack,  in  an  action  at 
law,  for  misconduct  on  the  part  of  the  umpire.®  And  one  chosen 
to  appraise  the  loss  inflicted  by  fire  upon  insured  property,  who, 
after  learning  the  opinion  of  another  appraiser  as  to  the  amount 
of  the  loss,  and,  considering  the  sum  designated  as  insufhcient, 
confers  with  the  umpire  with  a  view  to  agreement  with  him,  is 
not  entitled  thereafter  to  withdraw  from  the  appraisal;  and  an 
award  made  by  the  umpire  and  the  other  appraiser  is  binding.'''  If 
arbitration  of  the  amount  of  loss  is  made  a  condition  precedent 
to  a  right  of  action  on  a  fire  policy,  and  the  award  made  is  repudi- 
ated by  the  insured  as  invalid,  but  without  fault  of  the  insurer 
the  insured  cannot,  without  showing  a  new  reference  or  an  excuse 
therefor  niaintain  an  action  to  recover  damages  irrespective  of 
the  amount  of  the  award.^  Again,  the  decision  of  an  umpire  on  an 
arbitration,  as  to  the  amount  of  loss  under  an  insurance  policy, 
is  not  rendered  invalid  by  the  fact  that  he  obtained  information 
as  to  some  items  from  an  experienced  and  disinterested  person, 
where  his  report  correctly  represents  his  own  judgment.^  And  if 
a  policy  of  insurance  provides  that,  in  the  event  of  a  loss  and 
the  inability  of  the  insurer  and  the  insured  to  agree  upon  the 
amount  thereof,  each  shall  select  an  appraiser,  and  the  appraisers 
shall  choose  an  umpire  and  proceed  to  fix  the  amount  of  the  loss, 
and  in  the  event  of  their  failure  to  agree,  that  they  shall  submit 
their  differences  to  the  umpire,  and  that  the  award  in  writing  of 
any  two  shall  determine  the  amoimt  of  the  loss,  no  action  can  be 
maintained  on  the  policy  in  the  absence  of  an  attempt  in  good 

award,  such  awani,  unless  set  aside,  ^  grink   y.    New   Amsterdam    Fire 

was  binding  u])oii   both  parties,  and  In.';.  Co.  5  Rob.  (N.  Y.)  104. 

lixed  the  amount  of  plaintiiFs  lo.ss.  ®  Gan-ebrant    v.    Continental    Ins. 

.     .     .     Since  the  amount  of  plain-  Co.   75   N.   J.  Law,  577,   12   L.R.A. 

tiff's  loss  wa-s  fixed  by  the  award,  he  (N.S.)  443,  67  Atl.  90. 

••annot  maintain  sin  action  upon  tlie  "''  Garrebrant    v.    Continental    Ins. 

policy   and   have   a  readjustment   of  Co.   75   N.   J.   Law,   577,   12   L.R.A. 

the   loss   without    having   the   award  (N.S.)  443,  67  Atl.  90. 

set  aside.     .     .     .     The  plaintiff  can-  ^  Fisher  v.  Merchants'  Ins.  Co.  95 

not  rely  upon  the  award  and  at  tlie  Me.  486,  85  Am.  St.  Kep.  428,  50  Atl. 

.same  time  ask  to  have  it  set  aside.  282. 

He  mav  do  eitlier,  but  he  cannot  do  ^  Bangor  Savings  Bank  v.  Niagara 

bcith  "  "   Soleni    v.    Connecticut    Fire  Fire  Ins.  Co.   85  Me.   68,  20  L.R.A. 

In.s.  Co.  41  M.mt.  3.')!,  3.'>3,  109  Pac  050,  26  Atl.  991. 

432,  3!)  Ins.  L.  J.  1315,  per  Uollo- 

wav,  J. 
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i'aiili  U)  a.-rt'il;iin  (lie  aiiioiuit  ol'  the  loss  by  llio  appraisciiiciii  pro- 
vided tor  in  tlu'  iiulu-y.  and  wliere  llic  failuro  lo  secure  an  award 
after  the  subniissii)n  lo  arhitration  is  diK-  to  the  I'ault  of  tlie  assured, 
he  rannot  maintain  any  adiciu  ihci'i'on,  hut  if  the  absence  of  the 
award  is  (hie  to  the  insiu'er  or  his  appraiser,  the  action  is  main- 
tainable witliout  tlie  award. ^° 

A  decision  by  an  association  of  persons  jointly  liable  on  a  policy 
of  insurance  to  one  of  its  members,  which  ))rovides  that  the  asso- 
ciation shall  liiially  determine  the  aniouul  due  on  any  loss,  although 
not  stricll>'  an  award,  but  subject  to  the;  i)Ower  of  equity  to  give 
relief  against  it.  will  be  binding  on  the  member  except  for  cause 
shown  to  the  contrary. ^^ 

§  3248.  Award  not  binding,  when. — Tf  the  parlies  to  the  policy 
have  submitted  certain  si)eeilied  matters  to  arbitration,  an  award 
upon  these  and  other  questions  than  those  submitted  will  not  bind 
either  party  except  as  to  the  matters  referred  for  award.  So  where 
an  agreement  of  submission  merely  refers  the  question  of  damages, 
but  does  not  refer  either  the  question  of  loss  or  of  the  liability 
of  the  company,  these  two  latter  questions  must  be  raised  by  an 
action  on  the  ])olicy,  and  not  by  an  action  on  the  award. ^^  And  a 
person  is  not  bound  by  an  award,  where  the  arbitrators  are  guilty 
of  misconduct,  merely  because  he  consented  that  professional  arbi- 
trators should  act.^^  If  the  policy  provides  that  either  party  may 
demand  arbitration  as  to  the  amount  of  loss  or  damage,  but  that 
such  award  shall  not  be  binding  as  to  the  liability  of  the  company, 
and  the  question  of  the  amount  of  loss  is  submitted  to  arbitration 

^°  Shawnee  Fire  Ins.  Co.  v.  Pont-  not   invalid  although   umpire  chosen 

field,  110  Md.  353,  132  Am.  St.  Rep.  after  appraisement  begun). 

449,  72  Atl.  83.).  Missouri. — Young  v.  Pennsylvania 

"Perry  v.   Cobb,  88  Me.  435,  49  Fire  Ins.  Co.  209  Mo.  1,  18?'^.  W. 

L.R.A.  389,  34  Atl.  278.  856  (while  appraisements  do  not  dis- 

That  award  is  binding,  see  also  the  charge  cause  of  action,  still  they  are 

folloAving  cases :  conclusive  as  to  amount  of  damages^ 

United     States.     —     Commercial  and  to  that  extent  a  i:)artial  release 

Union  Assur,  Co.  Ltd.  v.  Dalzell,  210  or  discharge  of  action.     Id.  17,  per 

Fed.  605,  127  C.  C.  A.  241,  43  Ins.  Graves,  C.  J.). 

L.  J.  607.  New     Jerseij. — CoUings     Carriage 

Georgia. — Eberhardt     v.      Federal  Co.  v.  German  American  Ins.  Co.  86 

Ins.  Co.  14  Ga.  App.  340,  80  S.  E.  N.  J.  Eq.  53,  97  Atl.  726  (valid  even 

856.  if  tliere  is  error  of  judgment  on  i)art 

Kansas. — Boutross  v.  Palatine  Ins.  of  one  of  the  ajjpraisers  in  signing). 

Co.  Ltd.  of  L.  E.  100  Kan.  574,  164  ^^  j^oy^-g    v.    Home    Ins.    Co.    140 

Pac.   1069   (if  stipulated  that  award  Mass.  343,  5  N.  E.  149. 

binding  if  signed  by  two  they  may  ^^  Christianson    v.    Norwich   Unio)\ 

complete  it).  Fire  Ins.  Soc.  84  ^Vlinn.  526,  87  Am. 

3/ar(yZ«Hrf.— Caledonian  Ins.  Co.  v.  St.  Rep.  379,  88  N.  W.  16,  31  Ins.  L. 

Traub,'  83  Md.  524,  35  Atl.  13  (award  J.  218. 
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and  an  award  rendered  as  to  llie  amount  due,  the  company  will 
not  be  estopped  by  such  award  from  claiming  that  the  policy  is 
void  for  reasons  known  to  the  insured  at  the  time  the  arbitration 
was  instituted.^*  But  in  an  action  against  a  mutual  insurance 
comj^any  on  the  policy  of  insurance  the  report  of  the  committee 
organized  under  the  provisions  of  the  act  of  incorporation  to  exam- 
ine and  inquire  into  the  loss  and  ascertain  the  sum  due  the  insured 
is  not  conclusive  of  the  amount  of  loss.'^^  So  an  appraisement 
provided  for  by  a  fire  policy  is  never  conclusive  as  to  the  fact  or 
amount  of  loss,  and  is  not  even  evidence  unless  made  so  by  the 
parties  uniting  in  it.  It  gets  its  entire  force  from  the  joint  act 
of  the  parties  through  their  agents,  and  where  it  is  ex  parte  and, 
though  averred  by  the  plaintiff  in  his  statement,  is  denied  by  the 
defendant,  it  goes  for  naught  and  is  not  evidence  at  all,  either 
on  a  motion  for  judgment  or  at  the  trial. ^^  While  a  board  to 
arbitrate  a  loss  by  fire  is  allowed  a  certain  liberality  in  acquainting 
itself  with  the  circumstances  surrounding  the  tire  without  the 
medium  of  witnesses,  such  board  cannot  seek  evidence  secretly, 
and  deternn'ne  the  amount  of  loss  by  reason  of  such  personal 
knowledge.^' 

1*  Johnson  v.  American  Fire  Ins,  Massacliusetts. — Eaton  v.  Globe  & 

Co.  41  Minn.  ^}9G,  43  N.  W.  59.  Rutgers  Fire  Ins.  Co.  227  Mass.  354, 

15  Mutual  Fire  Ins.   Co.  v.  Rupp,  116  N.  E.  536  (arbitrator  was  officer 

29  Pa.  St.  526.  of  corporation  composed  of  insurance 

1^  Penn  Plate  Gla.ss  Co.  v.  Spring  companies  and  insurer  was  member. 

Garden  Ins.  Co.  189  Pa.  St.  255,  {j9  contrary    to    rei)resentations    of    in- 

Am.  St.  Rep.  810,  42  At).  138.  sui'er's   agent:    agreement    and   arbi- 

1' Christianson    v.   Norwich   Union  tration  void  for  fraud :  case  of  agTee- 

Fire  Ins.  Soc.  84  Minn.  526,  87  Am.  ment  to  submit  to  single  arbitrator)  ; 

St.  Rep.  379.  88  N.  W.  16.  Giles  v.  Royal  Ins.  Co.  179  Mass.  261, 

That  award  not  binding,  see  also  60  N.  E.  786   {single  award  held  in- 

the  following  cases :  valid    in    case    of    tuo    submissions 

United  States.  —  Continental  Ins.  where   one  class  insured  realtv,   an- 

Co.  v.  Garrett,  125  Fed.  589,  60  C.  C.  other  personalty). 

A.  395   (appraisers  failed  to  comply  New    Hampshire.  —  Franklin    v. 

with   poIic\'    j)rovisions   and    set    out  New  Hampshire  Fire  Ins.  Co.  70  N. 

sound  value  of  property).  H.  251,  47  Atl.  91,  30  Ins.  L.  J.  73 

California. — Grimbley  v.   Harrold,  (award    under   policy    condition    not 

125  Cal.  24,  73  Am.  St.  Rep.  19,  57  binding     nor     recovery     limited     to 

i*ac.  558  (mutual  benefit  association:  amount  found  tliereby :  Pub.  Stat.  N. 

beneliciary  not  bound  by  decision  of  H.  e.  170,  sees.  10,  13,  18). 

board   of   arbitration    where   by-laws  New    York. — J.    E.    Davis    Mann- 

oust  courts  of  jurisdiction).  facturing  Co.  v.  Stnyvesant  Ins.  Co. 

Kenturhi/. — Globe   &   Rutgers   Ins.  145  N.  Y.  Supp.  192,  KiO  App.  Div. 

Co.  V.  Johnson,  —  Ky.  — ,  127  S.  W.  7-1,  43  Ins.  L.  J.  383   (insured's  ap- 

765,  39  Ins.  L.  J.  1058  (three-fouvtlis  praiser     was     substantially     ignored 

limitation    of    liability    clause:    arbi-  contrary  to  aoreement  that  "apprais- 

trators  did  not  find  or  state  value  of  ers  together  shall   tlien   estimate;  and 

goods  destroyed).  appraise  the  loss:''  insured  not  liound 
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§  3249.  Mortgagee  as  party:  notice  to:  when  bound  by  award. — 
If,  in  accordance  with  the  terms  of  a  policy  issued  to  a  mortgagor, 
the  amount  of  a  loss  sustained  under  stich  policy  is  submitted  to 
arhitvation,  and  the  mortgagee  to  whom  the  loss  is  made  payable 
l)articipates  in  the  arbitration  or  approves  thereof,  he  is  boutul 
thereby  until  the  award  is  vacated  for  fraud  or  other  sudieient 
reason.*'  So  where  a  policy  insuring  premises  against  loss  by  fire 
and  having  a  mortgage  clause  attached,  provides  that  in  the  event 
of  a  loss  and  a  disagreement  as  to  the  amount  thereof,  there  shall 
be  an  api)raisal  fixing  such  amount,  the  aj)praisers  to  be  chosen 
by  the  insurer,  and  the  insin-ed,  such  provision  is  binding  on  the 
mortgagee  and  he  is  bound  by  the  appraisal,  though  he  did  not 
participate  in  the  appointment  of  the  appraisers  or  had  no  notice 
of  the  appraisement  or  of  the  proceedings  resulting  therein.*^  And 
a  "mortgage  clause"  attached  to  a  policy  at  the  time  of  execution, 
which  makes  the  loss,  if  any,  under  the  policy,  payable  to  the 
mortgagee  as  his  interest  may  appear,  is  not  an  assignment  of  the 
policy  to  the  mortgagee,  and.  in  the  absence  of  fraud  or  collusion, 
he  is  bound  by  the  award  of  appraisers  provided  for  and  required 
by  the  terms  of  the  policy  in  the  event  of  a  disagreement  between 
the  insured  and  the  insurance  company  as  to  the  amount  of  the 
loss,  although  the  mortgagee  was  not  a  party  to,  and  had  no 
notice  of,  the  appraisement  and  award.^° 

A  mortgagee  to  whom  insurance  is  made  payable  as  his  interest 
may  appear,  but  who  is  not  entitled  to  the  whole  insurance,  need 
not  be  given  notice  of,  or  made  a  party  to,  an  appraisement  of 
damages  to 'the  propert}'  insured.-'  And  an  open  mortgage  clause 
attached  to  a  lire  policy  which  merely  provides  that  loss,  if  any, 
shall  be  paid  to  a  mortgagee  as  his  interest  may  appear,  does  not 

bj"  appraisal  and  award.     See  J.  E.  and   submission.     Examine  Boutross 

Davis    Manufacturing-    Co.    v.    Fire-  v.  Palatine  Ins.  Co.  Ltd.  of  L.  E.  100 

man's  Fund  Ins.  Co.   (U.  S.  D.  C.)  Kan.  ru4,  l(i4  Pae.  1069). 

210  Fed.  653,  43  Ins.  L.  J.  021.     See  *»  Scania  Ins.   Co.  v.  Jolmson,  22 

§§    3253,    3262    herein ;    Morgan    v.  Colo.  476,  45  Pac.  431. 

Merchants'     Co-operative    Fire    Ins.  *^  Erie  Brewing-  Co.  v,  Ohio  Farm- 

Assoc.  64  N.  Y.  Supp.  873,  52  App.  ers'  Ins.  Co.  81  Ohio  St.  1,  25  L.R.A. 

Div.  61  (arbitration  under  by-laws  of  (N.S.)    740    (annotated  on  effect   of 

association :    report    was    not    joined  award   under  terms   of   policy   upon 

by  assured's  adjuster:  held  not  con-  mortgagee  not  a  i)artv  thereto)  ;  135 

elusive).              '  Am.  St^  Rep.  735,  89"N.  E.  1065. 

Rhode  Island. — Sauthof  v.  Ameri-  ^°  Erie  Brewing  Co.  v.  Ohio  Farm- 
can  Central  Ins.  Co.  34  R.  I.  324,  83  ers'  Ins.  Co.  81  Ohio  St.  1,  25  L.R.A. 
Atl.  441,  41  Ins.  L.  J.  1311  (report  (N.S.)  740,  135  Am.  St.  Rep.  735, 
gave  sound  value  and  loss  in  aggre-  89  N.  E.  1065. 

gate    without    showing    sound    value  *  Cliandos    v.    American    Fire    Ins. 

and  loss  upon  each  article:  void  as  Co.  84  Wis.  184,  19  L.R.A.  321,  54 

not  sufficient  compliance  with  policy  N.  W.  390. 
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create  any  contract  relations  between  the  mortgagee  and  insurer, 
or  give  the  mortgagee  a  right  to  participate  in  arbitration  proceed- 
ings to  fix  the  amount  of  loss;  and,  therefore,  he  will  be  bound 
by  the  award,  although  he  was  given  no  opportunity  to  be  heard.^ 
ISo  a  mortgagee  for  whose  benefit  insurance  is  taken  cannot  enforce 
the  policy  unless  the  amount  of  loss,  in  the  absence  of  agreement 
as  to  its  amount  on  waiver  of  arbitration,  is  ascertained  by  arbitra- 
tion as  provided  by  the  terms  of  the  policy,  although  the  policy 
places  the  duties  with  respect  to  arbitration  upon  the  mortgagor, 
and  provides  that  no  default  of  any  person  other  than  the  mort- 
gagee or  his  agents  shall  affect  his  right  to  recover  in  case  of  loss.^ 
But  a  mortgagee  is  entitled  to  be  a  party  to  an  arbitration  on  a 
loss  under  an  insurance  policy  taken  out  by  the  mortgagor  and 
delivered  to  him  with  an  indorsement  that  the  loss,  if  any,  should 
be  payable  to  him,  where  the  policy  provides  for  ai'bitration  on 
the  request  of  either  party.  An  arbitration  by  the  mortgagor  and 
insurer  without  notice  to  him  does  not  affect  his  rights.* 

§  3250.  Agreement  for  arbitration  subsequent  to  loss. — The  par- 
ties may  subsequent  to  the  loss  make  a  valid  agreement  to  submit 
the  question  as  to  the  amount  of  loss  to  arbitration,  or  they  may 
make  a  valid  agreement  to  sulmiit  such  question  to  arbitration, 
which  will  supersede  an  appraisement  clause  in  the  policy,  and 
where  this  latter  fact  appears,  an  objection  to  an  award  that  it 
was  not  in  accordance  with  the  provisions  of  the  policy  should  be 

2  Collinsville  Sav.  Soe.  v.  Boston  acquired  by  the  mortgagee  in  tlie 
Ins.  Co.  77  Conn.  67G,  09  L.R.A.  924,  course  of  the  adjustment."— Ladd, 
00  Atl.  G47.  'J-) ;  Aetna  Ins.   Co.  v.   Cowan,  111 

3  Union  Inst,  for  Savings  v.  Miss.  453,  71  So.  746  (policy  con- 
Phoenix  Ins.  Co.  190  M:u«s.  230,  14  tained  loss  jiayable  clause  in  favor 
L.K.A.(N.S.)  459,  81  N.  E.  994.  of   county   treasurer   as   his   interest 

*  Bers-man  v.  Commercial  Union  might  appear  and  covered  building, 
Assur.  Co.  92  Ky.  494,  15  L.R.A.  270,  under  policy  on  building  and  house- 
18  S.  W.  122.  hold    furniture,    said    treasurer    was 

See  further  the  following  deci-  not  included  in  an  attempted  arbi- 
jjions:  ti'ation,   and   it   was   held   void;    but 

Scania  Ins.  Co.  v.  Johnson,  22  right  to  arbitration  with  treasurer 
Colo;  470,  45  Pae.  431  (mortgagee  was  not  waived;  mortgagee's  rights 
participating  in  arbitration  and  to  considered  in  connection  with  mort- 
whom  loss  is  payable  is  bound  by  gage  clause  under  Code  1900,  sec. 
award )  ;  Iowa  Central  Building  &  2590,  which  is  a  part  of  every  poli- 
Loan  Assoc,  v.  IMerchants  &  Bankers  cy) ;  Riddell  v.  Rochester-German 
Fire  Ins.  Co.  120  Iowa,  5.30,  94  N.  Ins.  Co.  30  K.  I.  240,  89  Atl.  83:'. 
AV.  1100,  32  Ins.  L.  J.  852  ("while  (when  mortgagee  may  sue  on  policy 
policy  mav  have  authorized  the  as-  notwithstanding  acts  of  mortgagor 
sured  to  j'lrbitrate  tiie  extent  of  the  cimcerning  award:  mortgagor  held 
loss  it  nowhere  conferred  on  him  tlie  the  "insured"  in  such  case), 
power  to  surrender  any  of  the  rights 
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overniUd.^  r.ut  where  the  assured  agreed  witli  the  adjuster  of 
llie  defendant  company  to  submit  to  a  third  person  the  question 
of  tlie  amount  of  damage  done  to  the  property  insured  upon  a 
promise  of  tlie  adjuster  to  pay  the  cash  so  soon  as  a  letter  could 
go  to  Cincinnati  and  return,  and  the  referee  found  tlie  loss  to  be 
four  thousand  dollars,  which  was  never  paid,  it  was  held  that, 
a>  the  parties  did  not  expressly,  mutually,  and  coneiu'rcntly  agree 
to  abide  by  his  appraisal,  the  insured  was  not  obliged  to  bring 
his  action  upon  the  award,  but  might  bring  it  upon  the  policy.* 

§  3251.  Additional  award,  where  prior  award  approved. — Ap- 
prai>ers  who  have  made  an  award  as  to  the  amount  of  loss  due 
under  the  policy  cannot  subsequently,  where  such  award  has  been 
approved  by  the  assured,  make  an  additional  award  in  the  absence 
of  an  agreement  thei'efor.' 

§  3252.  Where  company  elects  to  rebuild  or  repair. — If  a  fire 
insurance  |)olicy  provides  that  in  case  of  difference  after  loss  the 
matter  shall  at  the  written  request  of  either  party  be  submitted 
to  impartial  arljitrators,  and  tliat  no  suit  shall  be  brought  against 
the  company  until  after  their  award  fixing  the  amount  of  the 
claim,  and  the  policy  also  provides  that  the  insurer  shall  have 
the  option  to  repair,  rebuild,  or  replace  the  property,  and  the 
company  elects  to  repair  and  restore  the  damaged  building,  but 
the  repairs  are  not  satisfactory  to  the  insured,  who  subsequently 
brings  an  action  on  the  policy,  the  insurer  cannot  defend  such 
action  on  the  ground  of  a  refusal  by  the  insured  to  arbitrate.* 
So  wdiere  in  a  policy  of  insurance  on  a  ship  there  is  a  provision 
that  any  disjnite  which  may  arise  as  to  any  loss  claimed  by  the 
assiu'ed  shall  be  submitted  to  arbitrators  to  be  chosen  by  the  parties, 
and  that  no  holders  of  a  policy  shall  l)e  entitled  to  maintain  any 
action  thereon  against  the  company  until  he  shall  have  offered  to 
submit  his  claim  to  such  arbitration,  this  cannot  be  set  up  in 
defense  of  an  action  on  the  policy  after  the  insurers,  though  refusing 
to  accept  an  abandonment,  have  taken  })ossession  of  and  repaired 
the  ship.'  A  written  submission  to  arbitrate,  which  on  its  face 
excludes  every  other  question  except  the  amount  of  a  loss,  does 
not  merge  in  it  previous  conversations  respecting  an  election  to 
rebuild.^" 

B  Dovin^'  V.  P.roadwav  Ins.  Co.  5.1  ^'^-  1  N.  Y.  478,  43  Am.  Rep. 
N.  J.  L.  56!i.  27  Atl.  927.  ''^Jj-      ^ 

G  Tj  f»  'p  •         II        n     r  \        ^('^  (raoe  V.  Connecticut  Fire  Ins. 

epat UTson  V.   inunipl.  Ins.  Co.  64    ^^^    3^   ^>-^j^  ^2^  p^^_  ^^      ^^ 

^^l-  50^-  Ins.  L.  J.  133. 

'Eddy  V.  London  Assur.  Co.  fo  9  Cobl)  v.  New  England  Mutual 
Hun  (N.  Y.)  :;()8,  48  N.  Y.  St.  Rep.  Marine  Ins.  Co.  6  Gray  (72  Mass.) 
10,  20  N.  Y.  Supp.  21(i.  in2. 

8  Wynkoop    v.    Niagara    Fire    In.>.        ^^  Piatt  v.  iEtna  Ins.  Co.  153  III. 
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§  3253.  Where  arbitrators  exceed  authority:  powers  and  duties 
of. — Where  arbitrators  discharge  their  duty  and  then  exceed  their 
cummission,  the  excess  of  authority  will  not  destroy  what  wa?; 
well  done  within  the  submission."  No  question  as  to  the  title 
of  the  insured  can  be  considered  by  referees  appointed  in  accordance 
with  a  clause  in  a  standard  insurance  policy  which  provides  that, 
upon  failure  of  the  parties  to  agree  as  to  the  amount  of  loss,  it 
should  be  referred  to  arbitrators,  the  award  of  a  majority  of  whom 
should  be  conclusive  as  to  the  amount  of  loss  and  damage." 

A  board  of  i;eferees  provided  for  under  a  fire  policy  to  arbitrate 
a  question  of  loss  is  said  to  be  a  quasi  court,  subject  to  the  principles 
governing  common-law  arbitration.^^  And  it  is  held  that  if  tlie 
assured  requested  the  appraisers  of  the  amount  of  the  loss  due  to 
the  total  destruction  of  the  assured  property  to  give  him  a  hearing 
and  permit  him  to  offer  testimony,  and  such  hearing  was  not  given, 
the  award   is  not  valid,   where  the   appraisers   had   no  personal 

113,  26  L.R.A.  853,  46  Am.  St.  Rep.    Burchard  Mercantile  Co.  v.  Hartford 
877,  38  N.  E.  580.  Fire  Ins.  Co.  129  Alinn.  292.  152  N. 

See  further  the  following  eases:  W.  650,  46  Ins.  L.  J.  35  (rieht  of  re- 
Langau  v.  Aetna  Ins.  Co.  (U.  S.  placement  is  waived  by  tailing  to  give 
C.  C.)  96  Fed.  705  (under  policy  notice  of  intention  to  rebuild  and  de- 
stipulation  participation  in  apprais-  manding  appraisement.  See  §  3167 
al  by  insurer  may  not  constitute  herein)  ;  McAllaster  v.  Niagara  Fire 
-nch  an  election  to  pay  as  to  preclude  Ins.  Co.  156  N.  Y.  80,  50  N.  E.  502, 
its  election  to  repair,  rebuild  or  re-  28  Ins.  L.  J.  769,  afif'g  McAllister  v. 
place  property  on  notice  after  award,  Niagara  Fire  Ins.  Co.  .'52  N.  Y, 
.^ee  Langan  v.  Aetna  Ins.  Co.  [U.  S.  Supp.  353,  84  Hun.  322  (it  was  in- 
C.  CI  99  Fed.  374);  Chisholm  v.  sisted  by  assurer  that  it  had  tliirty 
Royal  Ins.  Co.  Ltd.  225  Mass.  428,  days  from  the  final  ascertainment  of 
114  N.  E.  715  (where  provision  re-  the  loss,  amount  payable  under  the 
lating  to  appraisal  was  waived,  an  arbitration  and  award  clau.se  of  the 
adjuster,  with  authority  only  to  ad-  policy  within  which  to  elect  to  re- 
just  a  loss  by  theft  of  an  automobile,  build,  but  it  was  held  that  insured 
even  if  it  be  a.-^sumed  that  he  had  was  not  estopped  by  mere  silence 
authority  to  refer  a  question  to  an  without  any  affirmative  act  calculated 
impartial  and  competent  third  party,  to  mislead  insurer  from  holding  it 
cannot  bind  assurer  by  an  agreement  to  its  liability  of  paying  in  money, 
which  renders  insurer  liable  for  dam-  even  though  it  rebuilds  where  its 
ages  not  plainly  covered  by  the  poli-  right  to  exercise  its  election  to  re- 
ey;  accordingly  he  cannot  agree  to  build  has  been  cut  off  by  the  lapse 
give  assured  a  practically  new  car,  of  thirty  days  from  tlie  senice  of 
where  said  car  iiad  been  used  for  proofs  of  loss  as  required  by  the 
two  years,  been   damaged  before  the   policy). 

theft  and  thereafter  recovered  wliere  "Nichols  v.  Rensselaer  Ins.  Co.  22 
it  does  not  a[)j)ear  that  the  agreement  "Wend.  (N.  Y.)  125. 
wa.s  ratified,  or  tliat  as,surer  waived  "  Dunten  v.  Westchester  Fire  Ins. 
a  provision  limiting  its  liability  to  Co.  104  Mc.  372,  20  L.R.A.(N.S.) 
the  actual  cost  of  repairing,  or  if  1058,  71  Atl.  1037,  38  Ins.  L.  .T.  600. 
necessary  repairing  tlie  parts  dam-  ^'  Clirisliansoii  v.  Norwich  Union 
aged  or  destroyed  by  theft);  Knox-   Fire  Ins.  Soc.  84  Minn.  52(),  87  Am. 
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knowledge  of  the  ]>i-opei(y  hofoi-e  it  was  destroyed;  also  that  if 
appraisers  iinae(|uainliHl  wiili  (lie  pi'oiuTly  are  selected  to  appraise 
the  loss  resultinii  from  "its  total  (lestriutiou,  notice  of  the  time  and 
place  of  the  meeting  of  the  ajjpraisers  and  an  opportunity  to  the 
parties  to  he  heard  are  essential  to  the  validity  of  the  award.  So 
the  failure  to  give  the  assured  a  hearing  is  not  cured  by  the  fact 
that  he  ai>pt)inted  one  of  the  api)raiscrs.  They  are  in  no  sense  the 
agents  or  representatives  of  the  parties  selecting  them.^*  It  is  also 
decided  that  an  insured  has  the  right,  if  he  demands  it,  to  intro- 
duce evidence  before  the  appraisers  as  to  the  extent  of  his  loss, 
and  where  upon  demand,  he  is  refused  permission  to  introduce 
evidence  the  award  is  not  binding  upon  him.^^ 

Under  a  ]\hissachusetts  decision,  however,  referees  appointed  un- 
der its  standard  policy  are  not  bound  to  receive  evidence  upon 
the  amount  of  the  loss,  but  may  proceed  to  determine  that  fact 
in  any  A\ay  in  which  in  the  exercise  of  an  honest  discretion  they 
may  think  wise,  and  therefore  an  award  is  not  invalid  because 
the  referees  refused  to  hear  the  evidence  oti'ered  by  the  insured. 
But  it  is  also  declared  that  when  the  building  insured  is  wholly 
destroyed  it  would  be  a  wase  exercise  of  discretion,  ordinarily,  at 
any  rate  to  determine  the  amount  of  loss  in  the  usual  way  in 
Avhich  civil  cases  are  tried.  The  court,  per  Loring,  J.,  said:  "It 
did  not  appear  at  the  trial  in  the  superior  court  what  the  evidence 
was  which  the  defendant  offered  to  introduce  before  the  referees. 
If  the  defendant  had  a  right  to  put  in  any  ])crtinent  evidence 
before  ihe  j'eferees,  the  burden  was  on  the  defendant  to  show  that 
the  evidence  excluded  in  the  case  at  bar  was  material  and  was 
harmed  by  the  exclusion.  That  burden  w^as  not  sustained  here  by 
the  defendant,  and  this  case  might  be  disposed  of  on  that  ground. 
But  the  conduct  of  hearings  by  the  referees  appointed  under 
Massachusetts  standard  form  of  tire  insurance  policy  is  a  practical 
matter  of  almost  daily  occurrence  which  should  not  be  left  in 
uncertainty.  For  that  reason  we  prefer  to  decide  the  case  on 
the  broader  ground  that  it  is  within  the  discretion  of  the  referees, 
in  cases  like  the  case  at  bar,  to  admit  evidence  or  to  find  the 
amount  of  the  loss  by  inspection,  or  by  inspection  and  information 
obtained  by  them  in  such  way  as  they  in  their  discretion  think 
fit. 

St.  Rep.  379,  88  X.  W.  16,  31  Tns.  L.  appraisal  unnecessary,  see  Harmon  v, 

J    218  Stuvvesant  Ins.  Co.  of  N.  Y.  170  Mo. 

'i*CarIston    v.    St.    Paul    Fire    &  App.  309,  150  S.  W.  87. 

.Alarine  Tns.   Co.   37  Mont.  118,  127  ^^  ^Etna    Ins.    Co.    v.    Jester,    37 

Am.  St.  Kep.  715,  94  Pao.  750.  Okla.  413,  131  Pac.  097,  42  Ins.  L.  J. 

When  notice  of  time  and  place  of  1148. 
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"It  was  decided  in  Christianson  v.  Norwich  Union  Fire  Insur- 
ance Society,^^  that  referees  appointed  under  a  standard  form 
of  poHcy  hke  our  own  ^"^  should  sit  as  a  quasi  court  and  decide 
the  case  on  evidence  offered  by  the  respective  parties.  There 
liad  been  a  previous  decision  to  the  same  effect  ^^  when  there  Avas 
no  standard  form  of  poHcy  in  that  state,  and  the  pohcy  there  in 
question  contained  the  provision  which  is  found  in  the  New  York 
standard  form.  For  subsequent  cases  confirming  the  decision  in 
Christianson  v.  Norwich  Union  Fire  Ins.  Society,  ubi  supra. ^^  Sec 
Redner  v.  New  York  Fire  Insurance  Company;"*  Schoenish  v. 
American  Insurance  Company.^"  There  is  a  similar  decision  in 
South  Dakota,^  under  a  standard  form  of  policy  like  that  pre- 
scribed in  New  York.^  And  in  Canfield  v.  Watertown  Fire  In- 
surance Company,^  a  similar  decision  was  made  in  case  of  a  policy 
which  was  not  prescribed  by  statute  but  Avhich  contained  the 
provision  found  in  the  New  York  standard  form  of  fire  insur- 
ance policy  stated  later  on.  The  opposite  conclusion,  however, 
has  been  reached  in  every  other  state  in  which  the  question  has 
arisen.*  These  cases  have  arisen  under  the  New  York  standard 
form  of  policy  or  under  a  policy  not  prescribed  by  statute  which 
contained  a  clause  like  that  in  the  New  York  standard  form.  The 
New  York  standard  form  provides  that:  'In  the  event  of  disagree- 
ment as  to  the  amount  of  loss,  the  same  shall,  as  above  provided, 
be  ascertained  by  two  competent  and  disinterested  appraisers,  the 

On  right  to  introduce  evidence  be-  Atl.  991;  Hall  v.  Norwall<  Fire  Ins. 

fore     appraisers,     see     note     in     47  Co.  57  Conn.  lO.'),  17  Atl.  356;  Town - 

L.R.A.CN.S.)  1193.  send  v.  Grcenwicli  Ins.  Co.  86  App. 

i«84:  Minn.  52(i,  87  Am.  St.  Rep.  Div.  323,  83  N.  Y.  Snpp.  909,  atT'd 

379,  88  N.  W.  16.  in   178   N.  Y.   634,  71  N.   E.   1140 : 

"See   Minn.    Slats.   1895,   c.   175,  Royal  Ins.  Co.  v.  Ries,  80  Ohio  St. 

sec.  53.  272,  88  N.  E.  638;  Vineeiit  v.  Gcr- 

"Mosness    v.    German    American  mania  Ins.  Co.  120  Iowa,  272.  84  N. 

Fire  Ins.  Co.  50  Minn.  341,  52  N.  W.  W.  458;  Liverjiool  &  London  &  Glolx' 

932.  Ins.  Co.  v.  Goehring,  99  Pa.  13 ;  Stout 

See  Minn.  Stats.  1889,  c.  217.  v.  Pliopnix  Assur.   Co.  65  N.  J.  Eq. 

"84  Minn.  526,  87  Am.  St.  Rep.  566,  56  Atl.  691;  American  Central 

379,  88  N.  W.  16.  Ins.  Co.  v.  Landau,  62  N.  J.  Eq.  73, 

19^92  Minn.  306,  99  X.  W.  886.  93,  49  Atl.  738;  Carl.ston  v.  St.  Paul 

20  109  Minn.  388,  124  N.  W.  5.  Fire  Ins.  Co.  37  Mont.  118,  127  Am. 

^  Mason  v.  Fire  Assoc,  of  Philadel-  St.  Rep.  715,  94  Pac.  756;  American 

phia,  23  S.  Dak.  431,  122  N.  W.  42;}.  Steel   Co.  v.   German-American    Fire 

2  See  Laws  of  South  Dakota,  1893,  Ins.  Co.  187  Fed.  730,  109  C.  C.  A. 

c.  105.  478. 

'55  Wis.  419,  13  N.  W.  252.  See    also.    Continental    Ins.    Co.    v. 

*  See  liangor  Savings  Bank  V.  Nia-  Valhindintiiiam,    116    Kv.    287,    105 

gara   Fin;    Ins.    Co.   85   Me.   68,   20  Am.  St.  Rep.  218,  76  S.  W.  22. 
L.R.A.  650,  ,35  Am.  St.  Rep.  341,  26 
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insured  and  this  (•oin|)any  onch  scloclint;'  one,  and  the  two  po 
(.•hoscn  sliali  lirst  select  a  coiniKMont  and  disinterested  umpire; 
the  appraisers  to.^elher  shall  llien  estiniale  and  a])praise  the  loss, 
stating  sejnn-ati'ly  sound  value  and  daniaue.  and  fading  to  agree 
shall  suhniit  their  dilVcronees  to  tlie  unii>ire;  and  the  award  in 
writing  of  any  \\\o  shall  determine  the  amount  of  such  loss.' ^ 
It  is  not  of  (•(»n-e(iuenoe  whether  the  persons  wlio  are  to  fix  the 
amount  of  the  loss  as  hetween  the  insured  and  the  insurer  are 
ealled  appraisers  or  referees,  nor  whether  tlicir  decision  is  called 
an  award  or  an  appraisal.  We  do  not  overlook  the  fact  that  in 
the  New  York  standard  form  it  is  called  an  award.  If  the  rights 
of  the  parties  are  fixed  by  pei'sons  called  appraisers  and  their 
eonclusion  is  ealled  an  appraisal,  they  are  in  etfcct  referees  and 
iheir  conclusion  is  in  effect  an  award. 

"The  liistory  and  ])urpose  of  the  statutes  which  resulted  in 
Statute  1007.^  establishing  the  Massachusetts  standard  form  of 
fire  insurance  policy  containing  the  clause  here  in  question  shows 
that  the  referees  appointed  under  it  were  intended  to  be  referees 
of  the  character  i)reviously  described  in  Palmer  v.  Clark,'  thereto- 
fore well  known  in  the  jurisprudence  of  this  commonwealth.^  In 
Palmer  v.  Clark,  Colt,  .1.,^  said:  'A  reference  to  a  third  person 
to  fix  by  his  judgment  the  price,  quantity  or  quality  of  material, 
to  make  an  ap])raisement  of  property  and  the  like,  especially  when 
such  reference  is  one  of  the  stipulations  of  a  contract  founded  on 
other  and  good  considerations,  differs  in  many  res|)ects  from  an 
ordinary  submission  to  arbitration.  It  is  not  revocable.  The  deci- 
sion may  be  made  without  notice  to  or  hearing  of  the  parties, 
unless  such  notice  and  hearing  be  required  by  express  provision 
or  reasonable  inqdication;  and  it  may  be  made  upon  such  y)rin- 
eiples  as  the  j^erson  agreed  on  may  see  fit  honestly  to  adopt,  or 
upon  such  evidence  as  he  may  choose  to  receive.' 

"Before  any  statute  on  the  subject  had  Ix^en  enacted,  a  contest 
under  a  policy  of  fire  insurance  almost  always  was  begun  by  put- 
ting the  insured  to  a  proof  of  the  amount  of  his  loss.  That 
generally  meant  a  I'cfcrence  to  an  auditor  wdiose  conclusion  often 
reached  after  many  heai-ings  extending  over  a  long  period  of  time, 

*"For    the     New     York     standard  ^  C.  .')7().  see.  00. 

I'orm  see  1  Clements  Fire  Insurance  '10(5  Mass.  373. 

(ed.    1905)     474,    and     Flemin«r    v.  «  Se,.    Flint   v.   Gibson,   lOG   Mass. 

Phoeni.x     Assurance     Companv,     73  3!)1;    liohhins    v.    Clark,    129    Mass. 

Hun,  530,  27  N.  Y.  8upp.  488."    Sec  145;    Halcv    v.    Rcllnmv.    137   Mass. 

N.   Y.   L.   1901,  ('.   513;   L.   1903,  c  357. 

106;  L.  1909,  c.  240;  L.  1910,  c.  I(i8,  ^06  Mass.  at  page  389. 
r.  638,  0.  668;  L.  3913,  c.  181.     See 
note  1,  §  3231  Jierein. 
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was  subject  to  revis^ion  at  the  trial  of  the  cause  in  court.  Such 
u  method  of  determining  the  amount  of  loss  under  a  fire  insur- 
ance i^olicN-  was  an  unsatisfactory  one,  and  it  was  manifestly  the 
purpose  of  the  statutes  which  ended  in  Statute  1887/°  to  do  away 
with  it  and  provide  a  better  one.  The  form  of  policy  first  pre- 
scribed by  statute  in  ]Ma&sachusetts  "  provided  that :  In  'case  any 
difference  of  opinion  should  arise  as  to  the  rights  of  the  parties 
under  this  policy,  the  subject  thereof  shall  be  referred  to  three 
ilisinterested  men  .  .  .  and  the  decision  of  a  majority  of 
said  referees  shall  he  final  and  binding  on  the  parties.'  The  second 
standard  form  prescril^cd  by  St.  1881,^2  contained  the  same  provi- 
sion as  to  the  amount  of  loss  under  this  policy.  It  was  held  in 
Reed  v.  "Washington  Insurance  Company,^^  that  under  tliis  last 
provision  the  insured  could  maintain  an  action  on  tlie  policy 
without  procuring  an  award  by  referees  as  therein  provided.  The 
ground  of  this  decii^ion  was  that  the  provision  as  to  having  the 
amount  of  loss  decided  by  referees  was  an  agreement  to  refer  a 
cause  of  action,  not  a  ])rovision  'tliat  a  cause  of  action  shall  arise 
upon  the  appraisal  or  award,  which  is  preliminary  to,  and  in  aid 
and  a  condition  of,  the  right  of  action,'  to  quote  the  words  of 
W.  Allen,  J.,  in  that  ca.^e."  Soon  after  that  decision  a  change 
was  made  by  Statute  1878.1^  and  tlie  present  provision  ^^  was  inserted 
ill  the  standard  form  of  fire  insurance  policy.  The  present  pro- 
\ision  is:  'In  case  of  loss  under  this  policy  and  a  failure  of  the 
parties  to  agree  as  the  amount  of  loss,  it  is  mutually  agreed  that 
tlie  amount  of  such  loss  .shall  l)e  referred  to  three  disinterested  men. 
the  company  and  the  insured  each  choosing  one  out  of  three  per- 
sons to  be  named  by  the  other,  and  the  third  being  selected  by  the 
two  so  chosen;  the  award  in  writing  by  a  majority  of  tlie  referees 
shall  be  conclusive  and  final  ii))on  the  parties  iu*  to  the  amount 
of  loss  or  damage,  and  sucli  reference  unless  waived  by  the  parties 
shall  be  a  condition  precedent  to  any  right  of  action  in  law  or 
equity  to  recover  for  such  lo.ss;'  but  no  pcr.son  shall  be  chosen  or 
act  as  a  referee  against  the  objection  of  either  party,  who  has  acted 
in  a  like  capacity  within  four  months.  It  was  lield  in  Lamson 
("on.solidatcd  Store  Service  Co.  v.  Prudential  Fire  Insurance  Com- 
pany," that  unless  waived  by  the  [)arties  this  clause  created  a 
condition  jireccdent. 

"C.  214,  sec.  GO,  now  St:if.  1007,  i*  See  l.'iS  Ma.ss.  pages  57.'),  57G. 

c.  57n,  .se.'.  no.  15  (■   .214^  ^p,,    ,j,) 

"  St.  1S73,  c.  .3:il.  16  Now  lomid  iti  Stat.  I!t07,  c.  576. 

"C.  166,  rf-eriacted  in  IMil).  Slat.  ••^o.-.  60. 

c.  119,  sec.  139.  "|71  Ma.ss.  4;{3.  50  X.   K.  943. 

"  138  Mass.  572. 
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■•The  manifest,  purpose  of  tliese  enactments  was  to  provide  for 
a  new  nielhod  of  ileterminins;-  the  amount  of  loss  in  place  of  having 
that  question  decided  in  the  way  in  which  cases  are  tried  in  court. 
We  cannot  helievc  that  it  was  intended  that  the  referees  who  were 
snhstitutcd  for  the  court  (including  an  auditor,  if  appointed,  or  a 
jury,  if  claimed,  or  both)  should  be  bound  to  try  this  question  of 
fact  as  sueh  questions  are  tried  in  civil  actions  in  court.  On  the 
contrary  we  are  of  opinion  that  the  purpose  of  these  enactments  ^' 
was  to  adopt  the  summary  method  of  establishing  the  amount  of 
the  loss  which  theretofore  had  been  explained  in  Palmer  v.  Clark 
and  had  become  familiar  knowledge  from  the  subsequent  cases  of 
Flint  v.  Gibson,  Robbins  v.  Clark,  and  Haley  v.  Bellamy,  ubi 
supra.  It  would  be  hard  to  reconcile  the  decision  made  in  Farrell 
v.  German-American  Insurance  Company, ^^  with  any  other  view."  ^° 
But  it  is  also  held  in  the  same  state  that  where  the  words  of  the 
statute  "meet  and  hear  the  parties"  and  the  statute  was  expressly 
incorporated  by  reference  in  the  reference  to  arbitration,  that  the 
jxirties  might  agree  to  a  reference  somewhat  broader  or  more 
detailed  in  its  scope  than  the  policy  demanded.  And  such  an  agree- 
ment is  binding  upon  them  and  that  a  refusal  of  the  referees 
to  receive  evidence  as  to  loss  under  such  requirement  necessitated 
setting  aside  the  award.^ 


"Which   ended   in    Slat.   1887,   c.  e.  188,  sees.  6  and  7,  now  R.  L.  e. 

214,  sec.  60,  now  Stat.  1907,  c.  576,  194,  sees.  6  and  7.     That  chapter  is 

sec.  60.  the    general    law    authorizing    refer- 

^^  175  Mass.  340,  56  N.  E.  572.  ence  to  arbitration.     Section  7  pro- 

2°  Hanley  v.  ^tna  Ins.  Co.  215  vides  that  arbitrators  shall  'meet  and 
^fass.  425,  Ann.  Cas.  1914D,  53,  102  hear  the  parties.'  While  it  is  not  spe- 
X.  E.  641,  42  Ins,  L.  J.  1628.  See  cifieally  stated  in  either  of  these  sec- 
Orient  Ins.  Co.  V.  Harmon,  —  Tex.  lions  that  evidence  must  be  received, 
Civ.  App.  — ,  177  S.  W.  192.  it  is  implied  by  every   fair  intend- 

^  Second  Society  of  Universalists  v.  ment.     The  requirement  in  a  general 

Royal  Ins.   Co.  Ltd.  221  Mass.  518,  law   touching   arbitration   that   there 

109  N.  E.  384,  46  Ins.  L.  J.  316,  the  must  be  a  hearing,  of  necessity  means 

court,  per  Rugg,  C.  J.,  said:     "The  listening   to   relevant   evidence.      All 

next   averment   is   that   the   referees  controversies  which   may   be   subject 

refused  to  hear  evidence  as  to  the  loss,  of   an    action    at    law    or   a   suit    in 

The    amount    of   loss   was    the    only  equity  may  be  submitted  to  arbitra- 

matter  submitted  to  them.  tion  undsr  the  statute.     Pub.  Sts.  c. 

It  was  quite  disconnected  with  gen-  188,  sec.  1,  now  R.  L.  c.  194,  sec.  1. 

eral  liability  of  tlie  defendant  to  the  In  most  instances  it  would  be  impos- 

plaintiff,    and    with    all    other    ques-  sible  in  tlie  nature  of  things  for  ar- 

tions.    Rockwell  v.  Hamburg-Bremen  bitrators    to    decide    the    controversy 

Eire  Ins.  Co.  212  ^lass.  318,  98  N.  E.  with  any  degree  of  intelligence,  ex- 

1086.     The  reference  was  in  writing,  cept  after  a  hearing,  where  evidence 

It  was  not  in  the  brief  words  of  the  was  received.    In  no  other  way  could 

policy,  but  it  expressly  incorporated  a  just  decision  reasonably  be  expeet- 

into  its  terms  by  reference  Pub.  CA.  ed.    This  has  been  the  universal  prac- 
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Appraisers  need  not  be  experts. — While  it  is  desirable  that  ap- 
praisers be  familiar  with  the  matters  and  things  -which  they  are 

tioe  under  general  arbitrations.    Lin-  Hills   v.   Home   Ins.    Co.    129   Mass. 

coin  V.  Taunton  Copper  Manufaetur-  345.    It  is  not  necessary  to  determine 

ing  Co.  4  Allen,  20,  22;  Peabody  v.  the  ei¥ect  of  St.  1910,' c.  489,  which 

Rice,  113  Mass.  31,  34;  Nay  v.  Bos-  makes  it  the  duty  of  referees  'to  meet 

ton  &  "Worcester  St.  Ry.  102  Mas^.  within   ten   days   after  the   appoint- 

517,  521,  78  N.  E.  547.    By  the  refer-  ment  of  the  third  referee  to  hear  the 

once  to  the  procedure  under  the  gen-  evidence  in  the  case,'  nor  to  decide 

eral  law  as  to  submissions  to  arbi-  how  far  that  statute  affects  Hanley 

tration,  the  practice  as  to  the  kind  of  v.  ^l^tna  Ins.  Co.  215  Mass.  425,  102 

hearing  there  necessary  was  imported  N.    E.    641,    Ann.    Cas.    1914D,    53, 

into  the  reference  here  under  review,  \\hich  arose  under  a  policy  to  which 

The  parties  might  agree  to  a  refer-  it  was  not  ai)plicable.     The  terms  of 

once  somewhat  broader  and  moi'o  de-  the  reference  in  the  case  at  bar  made 

tailed   in  "its   scope   than   the   policy  imperative   the   hearing   of   evidence 

demanded,  and  such  an  agreement  is  and   distinguish   it   from   Hanley   v. 

binding    upon    them.      The    require-  -l^tna  Ins.  Co.     Indeed  it  is  pointed 

ment  that  the  referees  should  'meet  out  in  the  o]iinion  in  that  case,  215 

and  hear  the  parties'  implies  in  this  Mass.  430,  431,  102  N.  E.  643,  Ann. 

connection  that  relevant  evidence  if  Cas.  1914D,  53,  that  ordinarily,  when 

offered    shall    be    received    and   con-  the  building  is  wholly  destroyed,  as 

sidered.       Warner    v.     Collins,    135  it  is  alleged  to  have  been  in  the  case 

-Mass.  26;  Palmer  v.  Clark,  106  Mass.  at  bar,  it  would  be  the  ^Tse  course  for 

373,  389.    That  there  shall  be  a  hear-  referees  to  receive  evidence  and  'to 

ing  does  not  mean  that  the  referees  determine  the  amount  of  loss  in  the 

must  be  bound  by  the  strict  rules  of  usual  way  in   which   civil   eases   are 

evidence.     They  may  proceed  by  the  tried.' " 

summary  methods  implied  in  an  arin-  See    fui-ther    the    following    deci- 

tration.      But   they   could    not    arbi-  sions: 

trarily  reject  all  material  evidence  United  States. —  J.  E.  Davis  INIan- 
under  such  a  reference  as  the  present,  ufacturing  Co.  v.  Firemen's  Fund 
An  award  regularly  made  is  not  Ins.  Co.  (U.  S.  D.  C.)  210  Fed.  653, 
lightly  to  be  set  aside,  even  tiiougli  43  Ins.  L.  J.  621,  considered  under 
there  were  informalities  and  irregu-  .'^  3262  herein;  J.  E.  Davis  Manu- 
larities.  An  award  should  .'-tand—  facturing  Co.  v.  Stuyvesant  Ins.  Co. 
'unless  jt  plainly  appears  that  the  145  N.  Y.  Supp.  192,  160  App.  Div. 
acts  of  alleged  misconduct  have  pro-  74,  43  Ins.  L.  J.  383;  American  Steel 
judiced  or  may  have  prejudiced  the  Co.  v.  German  American  Fire  Ins.  Co. 
party  complaining,  or  have  violated  187  Fed.  730,  10!)  C.  C.  A.  478,  40 
those  well  settled  rules  which  justice  Ins.  L.  J.  1757  (distinction  made  he- 
requires  should  be  observed  in  order  tween  agreement  for  apjiraisement 
to  secure  the  fair  determination  of  and  agreement  to  submit  to  arbitra- 
the  matters  in  dispute.'  Farrell  v.  tion.  "Being  an  appraisement,  and 
German-American  Ins.  Co.  175  Ma.ss.  there  being  nothing  in  the  agreement 
340,  347,  56  N.  E.  572;  Jones  v.  which  made  witnesses  or  notice  requi- 
Boslon  Mills  Corp.  6  Pick.  148;  site,  the  i)resencc  of  the  ])arties,  no- 
Smith  V.  Boston  &  Maine  R.  U.  16  tice,  and  the  giving  of  testimony  were 
Gray,  521.  not  necessary"  per  Bullington,  C.  J.)  ; 
''But  a  refusal  to  hear  i)arties  Continental  Ins.  Co.  v.  Garrett,  125 
when  the  submission  requires  a  Fed.  589,  60  C.  C.  A.  395  (notice 
listening  to  evidence  goes  to  the  root  held  nece.s.sajy  of  time  and  place  of 
ot  a  reference  like  the  present.     S«'e  hearing    and    evidence    heard    as    to 
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(.ailed  upon  to  api)raise,  tiio  mere  fact  that  they  are  not  expert  in 
the  line  of  bu^iuei^s  to  which  irsiich  matters  pertain  is  not  alone  and 
in  it.^^elf  >utlitient  to  sustain  a  charge  of  incompetency.^'^ 

§  3254.  Arbitration  clause:  limitation  of  time  for  bringing  suit. — 
AVhere  a  policy  of  lire  insurance  provides  that  no  action  shall  l)e 
sustained  thereon  unless  connnenccd  within  six  months  after  the 
loss  shall  occur,  and  also  that  no  suit  shall  l)e  maintained  until 
arbitrators  shall  have  lixed  the  amount  of  loss,  the  action  may  bo 
i-onnnenced  within  six  months  after  the  arbitrators  have  fixed 
the  amount  of  loss,  althou.uh  more  than  six  months  after  the  loss 
occurs;  the  intent  of  the  ]tarties  in  such  case  being  that  the  six 
months  limitation  should  connnence  to  run  when  the  cause  of 
action  accrued,  and  not  before.^  So  where  a  fire  policy  provided 
that  any  action  to  recover  on  the  policy  should  be  brought  within 
six  months  next  after  the  hre,  and  also  provided  for  the  appoint- 
ment of  arbitrators  to  determine  the  amount  of  loss;  that  no  suit 
should  be  brought  upon  the  policy  until  an  award  had  been  made; 
and  that  nothing  should  be  due  under  the  policy  until  sixty  days 
after  completion  and  Avithin  all  the  requirements  of  the  policy,  it 
was  held  that  all  the  provisions  should  be  construed  together,  and 


value   of   building-:    under   the    facts   Ivent  &  Purdy  Paint   Co.   v.   Aetna 


Ins.  Co.  165  Mo.  App.  30,  146  S.  W. 
78,  41  Ins.  L.  J.  1207  (not  necessarv 
that  umpire  hear  testimony,  nor  need 


held  no  waiver  by  insured). 

3Iassachusetts. — Dogerty  v.  Phoe- 
nix Ins.  Co.  224  Mass.  310,  112  N. 
E.  940  (referees  chosen  under  the  parties  be  given  notice  or  an  oppor- 
arbitratiun  clauses  of  policies  in  the  tunity  to  be  heard), 
^lassaclmsetts  standard  form  are  un-  Oregon.  —  Stemmer  v.  Scottisli 
hampered  by  any  restrictions  or  con-  Union  &  National  Ins.  Co.  33  Oreg. 
ditions  and  their  decisions  on  all  65,  53  Pae.  498,  49  Pae.  588,  27  Ins. 
necessary  questions  of  law  and  the  L.  J.  972  (exclusion  of  competent 
lindiugs  of  facts  involved  in  the  evidence  wlien  offer  of  same  not  in- 
question  or  controversy  submitted  sisted  on  is  not  fatal  to  award:  gen- 
are  linal — Braley,  J.).  eral  rule  as  to  duty  of  appraisers  to 

Minnesota. — American  Central  Ins.  hear   and    right   to   refuse   evidence, 

Co.  V.  District  Court  Ramsey  County,  stated). 

125  ]\Iinn.  374,  147  N.  W.  242  (in  West  Fir^jM/a.— Providenee-Wash- 
l^roceeding's  to  a]ipraise  lo.sses  taken  ington  Ins.  Co.  v.  Board  of  Educa- 
under  the  Act  of  1913,  the  parties  tion,  49  W.  Va.  360,  38  S.  E.  679, 
are  entitled  to  be  heaid  and  to  pre-  30  Ins.  L.  J.  577  (it  is  immaterial  in 
sent  evidence  as  in  common  law  arbi-  case  an  arlntrator-  or  umpire  exceeds 
trations  and  the  competency  of  tlie  his  authority  whether  he  acted  con- 
appraisers  is  to  be  determined  by  sciously  or  mistakenly  as  the  effect 
tlie  rule  applied  in  delerm}ning  the  is  the  same). 

competency  of  common  law  arbitra-  ^*  American    Central    Ins.    Co.    v. 

tors).  District  Court,  Ramsey  County,  125 

Mi-nsotiri. — Harmon   v.    Stuyvesant  Minn.  374,  147  N.  W.  242. 

Ins.  Co.  170  Mo.  App.  309,  156  S.  W.  ^  Barber  v.  Fire  &  Marine  Ins.  Co. 

87    (notice    to    parties   of   time   and  16  W.  Va.  658,  37  Am.  Rep.  800. 
place     of     appraisal     unnecessary )  : 
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the  six  months  within  which  suit  must  be  brought  did  not  com- 
mence to  run  from  the  date  of  tlie  tire,  but  from  the  expiration  of 
the  sixt}-  days  when  the  loss  was  due.'  In  an  Illinois  case,  however, 
where  a  policy  of  fire  insurance  provided  that  no  action  should  be 
sustainable  thereon  until  after  an  award  fixing  the  amount  of  the 
claim,  nor  unless  couunenced  within  twelve  months  next  after  the 
loss  should  occur,  the  action,  it  WcLS  held,  must  be  brought  within 
twelve  months  from  the  occurrence  of  the  fire,  and  that  the  time  did 
not  continue  until  twelve  months  after  the  awards  Under  a  Massa- 
chusetts decision  a  limitation  that  no  action  or  suit  could  be  sus- 
tained unless  brought  within  a  specified  time  after  the  loss  occurred, 
without  any  provision  to  the  effect  that  the  lime  consumed  in 
arbitration  shall  be  excluded  from  the  limitation  period,  reljut> 
the  idea  that  the  right  to  bring  an  action  must  be  suspended  until 
after  an  award. ^ 

'  Friezeii    v.    Allemania    Fire   Ins.  New  Hampsliire  Fire  Ins.  Co.  70  N 

Co.  30  Fed.  3.52;  Vette  v.  Clinton  F.  H.  251,  47  Atl.  91,  30  Ins.  L.  J.  73 

Ins.  Co.  30  Fed.  0(58.  (insured  may  sue  if  insurer  neglects 

*  Jolnison  V.  Humboldt  Ins.  Co.  91  to  adjust  the  loss  within  the  time 
111.  92,  33  Am.  Kep.  47.  si)ecified   in   the   policy,   after   notice 

*  Second  Society  of  Universalisls  and  need  not  wait  until  time  for  pav- 
V.  Koyal  Ins.  Co.  Ltd.  221  Mas.s.  518,  ment  of  loss  has  expired:  Pub.  Stat 
109   N.   E.   384,  40   Ins.   L.   J.   310,  c  170,  sec.  9). 

323,  .324.  Michigan. — Chadwick     v.     Phoenix 

For  other  decisions  see:  Accident   &   Sick   Benefit   Assoc.   143 

United  N/a^^.s.— Fellman   v.    Koyal  -Mich.   481,  100   N.    W.   1122    (where 

Ins.  Co.  184  Fed.  577,  10()  C.  C.  A.  there  is  a  requirement  for  arbitration 

557,   40    Ins.    L.    J.    483    (tender    of  and  a  clause  limitinu-  time  for  suing, 

amount   of  award  not   accepted:    in-  an  action  is  not  ])recluded  by  a  mere 

sured's  action  held  to  be  one  not  on  agreement    to   arbitrate   not   made   a 

the  policy  but  on   the  award,  there-  condition  })recedent). 

fore    policy    limitation    of    time    for  Minnesota. — Strampe  v.  Minnesota 

suing  not  applicable),  reheai'ing  de-  Faimers'  Mutual   Ins.  Co.  109  Minn, 

nied,  185  Fed.  08i),  107  C.  C.  A.  037.  304,  20  L.R.A.(X.S.)  999,  123  N.  AV. 

Iowa. — Garretson   v.   Merchants'  &  1083,  39  Ins.  L.  J.  203  (where  action 

Bankers'  Fire  Ins.  Co.  114  Iowa,  17,  on  award,  policy  lime  limitation  for 

80  X.   W.  32    (in  absence  of  refjuest  suing  has  no  application), 

for  arbitration  insured  cannot  bring  Tennes.see. —  Boston      Marine     Ins. 

suit   after   expiration   of  six   months  Co.  v.   Scales.  101   Tenn.  028,  49   S. 

altliougli    rer|uired    by    jiolicy    to    1)e  W.    743    (six    moiilhs    from    date    of 

brought  within  six  months  after  loss,  lire  construed  with   other  provisions, 

exclusive  of  time  expended   in   arbi-  as    that    no    action    shall    be   brought 

tration).  within  sixty  days  after  lire  and  until 

Kentucky. — Globe   &   Rutgers   Ins.  atlem])!  to  arl)itrale  and  failure:  and 

Co.  V.  Johnson,  —  Ky.  — ,  127  S.  W.  an    action    is    not    barred    which    is 

705,  39  Ins.  L.  J.  1058  (computation  brought  within  six  months  after  ex- 

of  time  is  not  from  date  of  filing  ar-  piration  of  the  sixty  days  and  with- 

bitration    report    but    from    time   of  in  six  months  after  failure  of  arbi- 

fiirnishing  proofs  of  loss).  Iration). 
New    l!amj)shire.    —    Franklin    \. 
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§  3255.  Refusal  to  appoint  appraisers  or  comply  with  arbitra- 
tion clause. — 11'  llio  in.-;uiTr  arbitrarily  refuses  to  appoint  appraisers, 
the  insured  may  eouinience  suit  upon  the  policy  at  once.  Thus, 
wiiere  the  insurer  refused  to  accept  any  one  of  eight  competent 
business  men  resident  in  the  locality  of  the  loss,  and  against  whom 
no  objection  could  be  urged,  it  was  held  that  such  refusal  was 
arbitrary,  and  the  assured  need  make  no  further  attempt  to  comply 
with  the  provision  as  to  appraisal,  but  might  commence  suit  at 
once.®  So  in  Wisconsin  a  refusal  to  go  on  with  an  arbitration  or 
procure  the  appointment  of  an  umpire,  so  that  there  cannot  be  an 
agreement  upon  an  appraisal  as  to  the  amount  of  an  insurance  loss, 
absolves  the  other  party.''^  So  in  Kentucky  if  a  fire  policy  pro- 
vides that  if  the  insurei*  and  the  insured  differ  as  to  the  amount  of 
the  loss,  appraisci's  shall  be  appointed  to  fix  the  amount,  and  that 
no  suit  shall  be  brought  on  the  policy  until  its  provisions  shall 
have  been  com})licvl  with,  the  failure  or  refusal  of  the  insured  to 
submit  the  adjustment  of  the  loss  to  appraisers,  unless  he  has  good 
cause  therefor,  is  a  good  defense  to  a  suit  on  the  policy.^  And  if 
the  policy  provides  for  the  ap])ointment  of  two  appraisers,  one  to 
be  selected  by  the  company  and  one  by  the  insured,  by  whom 
the  amount  of  loss  shall  be  determined,  such  a  provision  is  a 
condition  precedent  to  the  payment  of  the  amount  for  which  the 
company  is  liable,  and  if  the  insured  refuses  to  select  an  appraiser 
or  in  any  way  causes  the  appraisement  to  Ijc  defeated,  he  will  be 
disabled  to  recover  in  a  suit  on  the  policy.^  So  where  an  insurance 
company  defendant  has  requested  in  writing,  and  the  insured  has 
declined,  an  appraisal  provided  for  in  the  policy,  the  latter  cannot 
maintain  an  action  for  the  loss.^°  But  it  is  also  decided  that  a 
condition  as  to  appraisement,  in  a  fire  policy,  is  revocable  by  either 
party  to  the  contract.  Therefore,  the  rights  of  the  company  are 
not  prejudiced  by  its  omission  or  refusal  to  join  in  an  appraisement, 
notwithstanding  a  provision  in  the  policy  that  no  action  shall  bo 
brought  on  it  until  after  compliance  with  all  its  requirements, 
among  which  is  that  relating  to  appraisers,  and  a  total  denial  of  lia- 
bility on  its  part  does  not  estop  it  from  requiring  that,  if  its  liability 
is  established,  the  amount  of  it  shall  be  proved  by  competent  evi- 

^  Hiekerson    v.     (Jt'rman-American  ^Continental  Ins.   Co.  v.  Valland- 

Ins.  Co.  96  Tenn.  193,  32  L.R.A.  172,  ingham,  116  Ky.   287,  105  Am.   St. 

33  S.  W.  1041.  Rep.  218,  76  S.  W.  22. 

See  Fire  Association   of   Phila.  v.  ^  Caledonia  Ins.   Co.  v.  Traub,  83 

Appel,  76  Ohio,  St.  1,  80  N.  E.  952,  Md.  524,  35  Atl.  13. 

36  Ins.  L.  J.  769.  ^°  Hamilton  v.  Liverpool  &  London 

'Chapman  v.  Kockford  Ins.  Co.  89  &  Globe  Ins.  Co.  136  U.  S.  242,  34 

Wis.  572,  28  L.R.A.  405,  62  N.  W.  L.  ed.  419,  10  Sup.  Ct.  945. 
422. 
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dence."  So  a  refusal  to  allow  arbitrator  to  proceed,  merely  alleg- 
ing that  the  umpire  and  the  appraiser  appointed  by  the  insurer 
are  interested  parties  and  employed  by  the  insurer,  without  any 
proof  of  interest,  partiality,  or  other  incompetence,  is  not  a  sufii- 
cient  excuse  for  a  failure  to  arbitrate  as  required  by  the  policy. ^^ 

It  msLj,  however,  be  stated  as  a  general  rule  in  those  cases 
where  the  policy  provides  for  arbitration  and  award  and  makes 
such  award  a  condition  precedent  to  an  action  on  the  policy  that 
if  the  insurer  refuses  or  in  bad  faith  prevents  or  unreasonably 
postpones  an  arbitration,  he  will  be  precluded  to  set  up  in  defense 
to  an  action  on  the  policy  that  there  has  been  no  arbitration  and 
award;  ^^  and,  on  the  other  hand,  if  the  insured  refuses  to  comply 
with  the  provision,  or  causes  an  appraisement  to  be  defeated,  he 
cannot  recover  on  the  policy.^* 

§  3256.  Refusal  to  comply  with  provision  except  on  new  terms. — 
A  refusal  by  the  insurer  to  comply  with  the  provision  as  to  arbi- 
tration and  award  unless  certain  new  conditions  as  to  the  appraise- 
ment are  agreed  to  by  the  insured  will  operate  as  a  waiver  of  the 
provision.  Thus,  it  was  so  held  where  the  policy  provided  that 
in  case  of  a  disagreement  as  to  the  amount  of  loss  appraisers 
should  be  appointed,  who  should  make  an  award  stating  the  sound 
value  and  damage,  and  compliance  with  this  provision  was  made 
a  condition  precedent  to  a  suit  on  the  policy,  and  the  insurer 
refused  to  agree  to  an  appraisement  unless  certain  duties  not  pre- 
scribed in  the  policy  Avcre  imposed  upon  the  appraisers,  such  as 
to  ascertain  the  value  of  walls,  cost  of  excavating,  value  of  materials 
and  parts  of  building  saved,  and  the  depreciation  in  value  by  reason 

"  Penn  Plate  GL-uss  Co.  v.  Spiiii-  v.  Appel,  70  Ohio  St.  1,  80  N.   E. 

Garden  Ins.  Co.  18fl  Pa.  St.  255,  Gi)  952. 

Am.  St.  Rep.  810,  42  Atl.  138.  Wisconsin.  —  Chapman  v.  Roek- 

iMVe.stern  A.ssur.  Co.  v.  Hall.  120  ^ovd  Ins.  Co.  89  Wis.  572,  28  L.R.A. 

Ala.  547,  74  Am.  St.  Rep.  48,  24  So.  "^05,  62  N.  W.  422. 

936.  See   also   Slepski   v.    German    Ins. 

"  TiTansas.— Continental  Ins.  Co.  v.  ^^^'^^  ]"•  ^^^'V:  ^'^^:  ^^«  Fnmklin 
Wilson,  45  Kan.  250,  23  Am.  St.  Re|..  '.;  ^f 'o-i  "??  iV,*"  I'^'lrH^'  ^r'  '!' 
720,  25  Pac.  029.  -q.  I    P  '  f'vW\  ^     ^"t"  V" 

Min^^sota.  -  PoNvers  Drv  Goods    '^'.f^\  ^  f'^  l'\%tv  -r^''^'r  P'^' 

ri^  7  -IT-        T      "^  r.       lo    ^-  Iviikpaliifk,  129  Tenn.  oS,  104  S. 

V         J?^-r^^  .v"'fo./"'-    ^''-    ^^  ^^'-  1186.     See  §  3240  herein. 

Minn.  380,  ^1  N  ,W .  12.  •  h  (..i^donia  Ins.  Co.  v.  Trauh,  83 

J/moMn.-McCullonah  v.   Pha^nix  ^d.    524,   35   All.    13;    Hamilton    v. 

Ins.  Co.  113  Mo.  60(5.  21  S.  W.  207.  Liverpool    &    London    &    Globe    Tns. 

North    C'nrohria.—BraihU-    v.    New  (',j.  ]3fi  U.  S.  242,  .34  L.  ed.  419.  1(1 

York  Bowery  Fire  In.s.  Co.  1]5  N.  ( '.  Sup.  Ct.  945;  St.  Paul  Fire  &  Marine 

354,  20  S.  E.  477.  Ins.    Co.   v.   Kirkiialriek,   129    Tenn. 

Ohio.— Fire  Association  of  Phila.  55,  1G4  S.  W.  1186. 
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of  age,  use,  no,uleot,  or  location. ^^  And  if  the  insured  refuses  to 
(.-oniply  witli  this  j)r()vision  us  to  luhitration  and  award  for  like 
reasons,  such  ri'l'usal  will  he  a  har  to  an  action  on  the  policy. ^^ 
§  3257.  Denial  of  liability  is  waiver  of  provision. — A  stipulation 
in  a  ])oliey  tor  a  relVrcnt-c  in  case  of  dillcrcncc  of  opinion  "as  to 
ihe  amount  of  loss  or  damage''  does  not  apply  to  a  case  where 
there  is  no  dill'erence  of  opinion  as  to  the  amount  of  loss,  but 
the  company  denies  all  liahiUty  under  the  policy.^'  As  a  general 
rule,  if  the  policy  i)rovides  that  in  case  of  a  failure  to  agree  as 
to  the  amount  of  loss  the  question  shall  he  suhmitted  to  appraisers, 
the  insurer  cannot  both  demand  an  appraisal  and  deny  lial)ility 
under  the  policy  for  the  loss."  And  a  denial  of  liability  will  operate 
as  a  waiver  of  the  provision  requiring  a  submission  to  arbitration.^^ 

^*  SumnierHeki  v.  North  British  &  times  to  adjust  a  loss  but  was  told 

Marine  Ins.  Co.  G2  Fed.  249.  by    assurer's    representative    that    it 

On  waiver  of  condition  as  to  arbi-  "would  not  do  a  damn  thinsi"  tliere 

tration,  see  notes  in  1.")  L.R.A.(N.S.)  is  a  waiver  of  the  appraisal   chuise 

1072;  28  L.R.A.(N.8.)   104.  and    also    of    a    provision    requiring' 

^^  Hauiiltou  V.  Liverpool  &  London  sixty  days  to  ela])se,  after  notice  of 

&  Globe  Ins.  Co.  13(5   U.  S.  242,  34  loss,   before  suit  brought.     Callahan 

L.  ed.  419,  10  Sup.  Ct.  945.  v.  London  &  Lanoasliire  Fire  Ins.  Co. 

17  Lasher  v.  Nortliwestern  National  Ltd.  163  N.  Y.  Supp.  322,  98  Misc. 

Ins.  Co.  18  Hun  (N.  Y.)  98,  57  How.  589,  aff'd  165  N.  Y.  Supp.  1079. 

Pr.  (N.  Y.)  222.     See  §  3237  herein.  If  a  by-law  of  a  mutual  company 

See  the  following  cases:  places  upon  insurer  the  duty  to  initi- 

Knox-Bui"chard  Mercantile  Co.  v.  ate  arbitration  proceedings  by  giving' 
Hartford  Fire  Ins.  Co.  129  Minn,  assured  notice  and  opportunity  to 
292,  152  N.  W.  650,  46  Ins.  L.  J.  30  appear  before  the  arbitration  com- 
(case  of  express  refusal  to  recognize  mittee  and  it  fails  after  being  noti- 
insured's  apj^raiser  and  threatening  fied  of  the  loss  to  comply  with  said 
long  delay  in  adjustment  by  special  requirement  and  to  give  notice  it 
court  proceedings,  to  test  Ciualifica-  cannot  use  said  by-law  to  defeat  as- 
tion  of  said  appraiser:  held  a  waiv-  sured's  action  on  the  policy.  Blake 
er)  ;  Sykes  v.  Koval  Casualtv  Co.  v.  Farmers'  Mutual  Lightning  Pro- 
Ill  Miss.  740,  72  So.  147  (when  tected  Fire  Ins.  Co.  —  Mich.  — ,  161 
failure  to  recjuest  arbitration  is  waiv-  N.  W.  890. 

er) ;  Oklahoma  Fire  3ns.  Co.  v.  Mun-  ^^  Home  Fire  Ins.  Co.  v.  Kennedy, 

del,  42  Okla.  270,  141  Pac  415   (no  47  Neb.  138,  53  Am.  St.  Rep.  521,  66 

request  by  either  party  for  appraise-  N.    W.   278;    Hickerson    v.    Gernian- 

ment,  insurer  denied  liability  and  re-  American  Ins.  Co.  96  Tenn.  193,  32 

fused  to  pay  loss:   insured"  not  pre-  L.R.A.  172,  .33  S.  W.  1041. 

tluded  recoverv)  ;  Bolte  &  Jansen  v.  ^^  Illinoi.^.  —  Plienix    Ins.    Co.    v. 

Equitable    Fire    Assoc.    23    S.    Dak.  Stocks,  149  111.  319,  36  N.  E.  408. 

240,  121  N.   AY.   773,  38   Ins.   L.   J.  /ouo,.— Wilhelm  v.  Des  Moines  Ins. 

S86  (mutual  company:  provision  for  Co.  86  Iowa,  326,  52  N.  W.  253. 

arbitration  in  by-laws  Avai\ed  by  fail-  Maine. — Robinson  v.   Georgia  Ins. 

ure  of  insurer  to  lake  initiative  stej)  Co.  17  Me.  131,  35  Am.  Dec.  239. 

in  appointing  arbitrator  and  request-  Massachusetts. — Wainer  v.  Mutual 

ing  assured  to  do  likewise).  Fire    Ins.    Co.    153    Mass.    335,    11 

\A  here  assured  endeavored  .several  L.R.A.  598,  26  N.  E.  877. 
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Again,  arr  insurer  cannot  deuiaiid  an  appraisal  and  arbitration 
of  the  amount  of  loss  while  denying  all  liability  under  the  policy. 2° 
So  the  denial  by  an  insurance  company,  of  its  liability  under  a 
lire  policy  issued  by  it,  upon  the  ground  of  a  forfeiture,  by  reason 
of  a  breach  of  warranty,  is  a  waiver  of  its  right  to  insist  upon 
arbitration  as  a  means  for  ascertaining  the  amount  of  the  plaintiff's 
damage,  although  such  means  are  pruvidcd  for  in  the  policy.^ 
And  if  the  insured,  after  a  loss,  makes  reasonable  efforts  for  an 


Nebraska.— Vuion  Ins.  Co.  v.  Bar-  v.  Aetna  Ins.  Co.  219  Ma.ss.  4-34,  107 

wick,  36  Xeb.   223,  54  N.  W.   519;  N.  E.  367    (denial  of  liability  after 

German-American  Ins.  Co.  v.  Ether-  proof  of  loss  with  request  for  arbi- 

ton,    25   Xeb.    505',   41    N.    W.    406;  tration  is  waiver). 
Western  Horse  &  Cattle  Ins.  Co.  v.       Minnesota.   —   Cash   v.   Concordia 

Putnam,  20  Neb.  331,  :U)  N.  W.  246.  Fire  Ins.  Co.  Ill  :\linn.  162,  126  X. 

New  York. — Cole  v.  Preferred  Ac-  W.  524   (luiqnalitied  denial  upon  re- 

odt.  Ins.  Co.  81  X'^.  Y.  Supp.  901,  40  eeipt  of  proofs  of  loss  is  waiver). 
Misc.  260,  261.  Nebraska. — Aetna  Ins.  Co.  v.  Sim- 

North  Carolina.  —  Pioneer  Manu-  mons,   49   Xeb.   811,   69   X.   W.    12.5 

facturing  Co.  v.  Phoenix  Assur.  Co.  (denial  upon  ground  of  forfeiture). 
106  X.  C.  28,  10  S.  E.  1057.  (JkUhoma. — Home  Ins.   Co.   of  X. 

Washington.   —    Hennessv   v.    Xi-  Y.  v.  Ballard.  32  Okla.  723,  124  Pac. 

agara  Fire  Ins.  Co.  8  \Yasii.  91,  40  316,  41  Ins.  L.  J.  1468  (proof  of  loss 

A^m.  St.- Rep.  892,  35  Pac.  585;  Pencil  made,   insurer  refused   payment,  re- 

V.  Home  Ins.   Co.  3   Wash.  485.  28  fused   to    adjust    and    denied    all    li- 

Pac.  1031.  ability;  plaintift'  held  not  denied  rem- 

Wisconsin. — Bailev    v.    .Etna    lu^.  t'dy  at  law). 


Co.  77  Wis.  336,  46  X.  \V.  440. 
Wyoming. — Kahn  v.  Traders'  Ins 


Fennsi/lrania. — Youni;'    v.    ]\IcKee. 
179  Pa.  "^281,  39  W.  Xot   C.  432,  27 


Co.  4  Wvo.  419,  62  Am.  St.  Rep.  47,   Pitts.  L.  J.  (X.  S.)  333,  36  Atl.  317, 


i  34  Pac.  1059. 


26  Ins.   L.   J.  716    (denial  of  all  li- 


That  denial  of  Hal)ility  is  waiver,  ability    on    grounds    '-which    if    sus- 

see  also  the  following  cases :  tained   cuts   u})   the   contract   by  the 

I ndianu.— Orient  Ins.  Co.  v.  Kaj)-  roots"   is   waiver:   case   of  revocable 

tar,  176  Ind.  308,  95  X.  E.  2:50,  40  agreement  to  arbitrate). 

Ins.  L.  J.  1606  (insurer  after  \n-oper  h'hode  IsUtml.—llimmer  v.  Aachen 

notice  of  loss  denied  all  liability  and  &  Muiiidi  Fire  Ins.  Co.  —  R.  I.  — , 

refused  to  pav  anything).  82  Atl.  1060,  41  Ins.  L.  J.  1217  (de- 

LoHWKwa.— Lewis    Baillee    &    Co.  nal  of  liability  by  agent :  que.st ion  for 

Ltd.  V.  Western  Assurance  Co.  49  La.  .iury:  judgment  for  i^laintiff  on  ver- 

Ann.  658,  21  So.  736,  26  Ins.  L.  J.  diet). 

407  (denial  of  all  lialiilily  in  answer  Tennessee.— HantwH/.  v.  Concordia 

in    suit    l.-aves    nothing    to    arbitrate  Fire  Ins.  Co.  129  Tenn.  691,  168  S. 

and  i)rechides  defense  of  want  of  aj)-  W.   16:1    (insurer's   attitude  through- 

praisement  as  condition  ])rececJent).  <'u1  was  in  effect  a  denial  of  lia])ility). 


^^  Ilickcrson  v.  (rcnnjin  American 
Ins.  Co.  96  Tenn.  VX',.  :}2  L.R.A.  172, 
Xi  S.  W.  1041. 


Maine. — Oakes.v.  Pine  Tree;  State 
IMutual  Fire  Ins.  Co.  112  Me.  52,  90 
Atl.  707  (Rev.  Stat,  c  49,  sec.  5, 
does  not  j)reclude  waiver  in  other  *  Home  Fire  Jns.  Co.  v.  Kennetly. 
way.s  than  sjieciHed  therein  as  denial  47  Xeb.  1.38,  53  Am.  St.  Rep.  521,  66 
of  all  liability  is  waiver).  X.  W.  278. 

.TIassachu-ietts. — City  of  Fall  River 
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iidjustiiient,  but  the  insurance  company  refuses,  for  an  unreason- 
able length  of  time,  to  appraise  or  adjust  the  loss,  and  denies 
liability,  an  offer  by  it  to  arbitrate  after  the  insured  has  brought 
suit  does  not  allect  the  plaintilfs  right  to  recover.^  So  breach  of 
a  condition  for  arbitration  in  a  ilrc  policy  is  not  effective  as  a 
defense  when  the  insurer  asserts  that  the  policy  has  become  abso- 
lutely void,  or  denies  the  general  right  of  the  insured  to  recover 
any  tiling  under  the  policy.^  And  ^vhen  insurer  absolutely  denies 
liability  for  a  loss,  he  thereby  waives  the  benefit  of  a  provision  in 
the  policy  giving  sixty  days  for  adjustment  and  payment  of  loss, 
and  is  lial)le  for  interest  from  its  date.* 

§  3258.  Instances  of  waiver  of  arbitration  provision  by  company. 
— Whore  the  policy  jjruvides  fur  an  award  to  settle  any  dispute  as 
to  the  value  of  property  destroyed,  and  that  suit  must  be  brought 
within  a  year,  the  provision  for  an  award  will  be  held  to  be  waived 
Ijy  the  insurer  if  he  fails  to  make  a  demand  for  arbitration.^  A 
provision  that  in  case  of  a  difference  between  tlu^  insured  and 
insurer  as  to  the  amount  of  the  loss,  that  question  shall  be  submitted 
to  appraisers,  and  that  no  suit  shall  be  commenced  by  the  insured 
on  the  policy  nntil  he  has  complied  with  such  provision  is  inserted 
wholly  for  the  protection  of  the  insurer,  and  if  he  attempts  to 
enforce  it  oppressively,  or  in  bad  faith,  he  must  be  deemed  to  have 
waived  the  beneiit  of  it.^  In  a  Montana  case  where  the  policy 
provided  for  an  award  and  that  the  loss  should  not  be  payable 
until  proofs  were  produced  and  appraisals  permitted,  it  was  held 
that  if  proofs  of  loss  were  rejected  by  the  company  and  it  made 
no  demand  for  an  appraisal,  the  insured  might  sue  for  the  loss 
without  first  oft'ering  to  have  the  property  a[)praised  or  requesting 
the  appointnicnt  of  appraisers.^  So  noncompliance  with  a  condition 
in  an  insurance  policy  as  to  ail>itvation  is  waived  by  the  insurer  by 
failure  to  raise  the  question  in  an  action  on  the  policy,  so  that 
refusal  to  direct  a  verdict  in  its  favor  is  not  error,  although  the 
provision  had  not  been  waived  or  complied  with  prior  to  the  trial.* 

2  Stephens  v.  Union  Assurance  ®  Continental  Ins.  Co.  v.  Valland- 
Soc  16  Utali,  22,  67  Am.  St.  Rep.  ingiiam,  116  Ky.  287,  105  Am.  St. 
.595,  50  Pae.  626.  Rep.  218,  76  S.  W.  22. 

3  Kalin  V.  Traders'  Ins.  Co.  4  Wyo.  '  Kandall  v.  American  Fire  Ins. 
419  62  Am  St.  Rep.  47,  34  Pac.  Co.  10  Mont.  340,  24  Am.  St.  Rep. 
1059.  50,  25  Pac.  953. 

*  "Western  Atlantic  Pipe  Lines  v.  *  Harris  v.  North  American  Ins. 
Home  Ins.  Co.  145  Pa.  St.  346,  27  Co.  190  Mass.  361,  4  L.R.A.(N.S.) 
Am.  SI.  Rep.  703.  32  Atl.  665,  1137,  77  X.  E.  493. 

5  Tilley    v.    Connecticut    Fire    Ins. 
Co.  86  Va.  811,  11  S.  E.  120. 
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A  submission  to  two  arbitrators  for  the  appraisal  of  damages 
to  insured  property,  which  provides  for  the  selection  of  a  third 
"in  case  of  disagreement,"  who  shall  act  with  the  first  two  in 
matters  of  dilference  only,  is  a  waiver  of  a  provision  in  the  policy 
requiring  that  they  ''shall  first  select  an  umpire.'"  ^  So  where  a 
condition  in  a  polic}^  makes  arbitration  of  loss  a  condition  prece- 
dent to  suit,  and  the  insured,  after  loss,  demands  arbitration,  which 
is  refused  by  insurer,  such  refusal  constitutes  a  waiver  of  arbitration, 
and  the  latter  is  estopped  from  insisting  upon  arljitration,  or  from 
setting  up  a  failure  to  arbitrate  as  a  defense  in  an  action  to  recover 
the  loss.^**  And  failure  of  an  insurer  to  demand  appraisers  to  adjust 
the  loss,  before  the  time  stipulated  in  the  policy  for  payment  of  the 
loss,  waives  the  right  to  them,  where  the  policy  provides  that  the  loss 
shall  not  become  payable  until  sixty  days  after  notice,  ascertain- 
ment, estimate,  and  satisfactory  proof  of  the  loss  have  been  received 
by  the  company,  including  an  award  by  appraisers  when  appraisal 
ha.s  been  required. ^^  80  in  an  action  on  a  fire  policy  where  the 
defense  is  set  up  that  a  required  appraisement  has  not  been  made. 
an  instruction  that  such  requirement  might  he  waived  and  that  the 
insurer's  conduct  should  be  considered  on  a  question  of  waiver  by 
unreasonable  delay  is  proper,  and  not  open  to  the  objection  that  it 
permits  the  jury  to  put  a  too  liberal  construction  upon  the  contract 
of  insurance.^^  Again,  the  unwillingness  or  inability  of  the  arbitra- 
tor chosen  by  insured  from  the  list  furni.shed  by  the  insurer,  to 
serve,  from  a  cause  arising  after  he  is  chosen,  will  constitute  a  waiver 
on  tlie  i)art  of  the  insurer  of  its  right  to  arbitrate  the  amount  of 
loss,  where  the  statute  provides  that  if  the  company  sliall  not,  within 
ten  days  after  request,  name  three  men  each  of  whom  shall  be 
willing  to  act  as  a  referee,  it  shall  ])e  deemed  to  have  waived  its 
right  to  arbitration.^^  In  such  case  a  distinction  is  made  between 
an  intentional  waiver  and  a  statutory  waiver;  since  the  latter  may 
be  established  without  proof  of  an  actual  intention  to  relinquish  a 
known  right ;  although  the  standard  policy  does  not  preclude  other 
modes  of  waiver. ^^*  A  ])rovision  in  a  policy  for  an  ap])raiseincnt 
of  loss  by  arbitrators  before  action  is  brought  is  also  waived  l\v 
the  insurer,  when,  after  selection  of  arbitrators  and  their  failure 

^  ('liiUi(i(»?;    V.    Aiiiciiciiii    Kire    In-.  ^^  Pi'ovideiico  Wa.sliiniiton  liis.  Co. 

Co.  84  Wi.v   LSI,   1!)   I..I,'..\.  :V2].  r)\  V.  Wolf,  108  Ind.  (590,  120  Am.  St. 

X.  W.  ;;•)().  i;e|).  .^95,  so  N.  H.  2(). 

*°  ("oiitineiitiil    Ins.   Co.  v.   Wilson,  ^^  Mowry    &    I'avson    v.    Hanover 

4.")  Kan.  J.')0,  23  Am.  St.  Rep.  720.  2.3  Fire  Ins.  Co.  100  .Ale.  308,  29  LM.A. 

J';..-.  02!  I.  (N.S.)  498,  7(i  At  I.  875. 

"  Wincliester   v.    North    Jhiti.-Ii    &  "»  Oakcs  v.  Pine  Tree  State  Mu- 

.Mcrcantile   Ins.   Co.   IGO    Cal.   1,   .3.')  tnal   Fire    Ins.    Co.   112   Me.   52,   90 

L.R.A.(X.S.)   404,  110  Pac  03.  All.  707. 
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(o  agree,  llie  in^^ul•el•  adjusts  llie  loss  and  requests  tlic  insured  to 
make  proof  thereof  in  tliat  amount,  and  the  insured  com[)Hes  with 
such  request."  If  insuranee  adjusters,  in  making  u))  proofs  of 
loss,  without  autlioritx .  include  therein  the  amount  of  loss,  this 
alone  will  noi  consniuii'  a  waiver  on  the  part  of  the  insurer  to  a 
condition  in  the  policy  that  the  amount  of  loss  shall  be  ascertained 
by  arbitration  before  suit;  but  if  the  insurer  receives  such  proofs 
of  loss  and  retains  them,  without  objection,  then  the  provision 
concerning  arbitration  will  be  deemed  to  have  l)een  waived. ^^  And 
when,  upon  a  loss  mider  a  lire  policy,  the  insurer  immediately 
denies  all  liability  under  the  policy,  asserting  that  it  was  not  in 
force  when  the  loss  occurred,  and  repels  every  effort  on  the  part 
of  the  insured  to  obtain  an  adjustment  of  the  loss,  such  insurer 
must  be  held  to  have  waived  an  ar]>itration  clause  contained  in 
the  policy  requiring  an  award  l»y  arbitrators  as  a  condition  prece- 
dent to  a  right  of  action,  and  he  is  estopped  from  setting  it  up 
in  defense  thereto.*'  And  where  a  fire  policy  provides  for  arbitra- 
tion of  the  amount  of  loss  on  failure  of  the  parties  to  agree  thereon, 
no  arbitration  is  contenjplated  or  required  except  in  that  event; 
and  if,  after  loss,  the  requisite  proofs  of  the  amount  are  furnished 
the  company,  and  it  does  not  object  to  such  amount  of  loss,  or 
the  proofs  thereof,  but  denies  its  liability  on  the  ground  that  the 
policy  does  not  exist,  and  was  canceled  before  loss,  this  is  sufficient 
evidence  that  the  company  accpiiesced  in  the  amount  of  loss 
claimed,  and  thereby  waived  its  right  to  have  it  determined  by 
arbitration,*' 

An  insurer  by  asserting  the  validity  of  an  award  waives  its  right 
to  have  the  loss  again  appraised  when  the  first  award  is  set  aside 
for  invalidity.**  And  the  insurer,  once  having  waived  the  right  to 
demand  arbitration  of  the  loss  under  the  terms  of  the  policy,  can- 
not require  that  the  matter  in  dispute  be  again  submitted  to  arbi- 
trators.*^ 

§  3259*  When  there  is  no  waiver  of  provision. — The  fact  that 
the  agent  and  adjuster  of  the  insurer  appears  upon  the  insured 
premises  and  commences  an  examination  as  ~to  the  damage  is  not 

**  Manc-bester    Fire    As.sar.    Co.    v.  ^'  Farnum  v.  Plia?nix  Ins.   Co.  83 

Koerner,  13  Ind.  App.  372,  55  Am.  Cal.  246,  17  Ain.   St.   Rep.   233,  23 

St.  Rep.  231,  40  N.  E.  1110,  41  N.  E.  Pac.  809. 

848.  *8  ^^tna  Ins.  Co.  v.  Jester,  37  Okla. 

*5  Everett  v.  London  &  Lancashire  413,  131  Pac.  697,  42  Ins.  L.  J.  1148. 

Ins.  Co.  142  Pa.  St.  332,  24  Am.  St.  *^  Continental  Ins.  Co.  v.  Valland- 

Rep.  449,  21  Atl.  819.  inghani,  116   Ky-   287,  105  Am.   St. 

16  Savage  v.   Phoenix  Ins.   Co.   12  Rep.  218,  76  S.  W.  22,  32  Ins.  L.  J. 

Mont.  458,  33  Am.  St.  Rep.  591,  31  1032. 
Pac.  66. 
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of  itself  sufficient  to  operate  as  a  waiver  of  the  provision  as  to 
arbitration .2°  And  the  presentation  of  a  builder's  affidavit  as  to  the 
amount  of  loss  and  the  waiver  by  the  insurer  of  formal  proof? 
of  loss  do  not  either  separately  or  together  constitute  a  demand 
or  give  a  right  of  action  on  an  insurance  policy  whicli  provides 
for  an  award  of  arbitrators  at.  the  written  request  of  either  party 
before  action  shall  be  brought  thereon.^  The  silence  of  the  com- 
pany between  the  time  of  loss  and  receipt  of  proofs  is  not  a  waiver 
of  the  clause  as  to  arbitration  where  immediately  after  proofs  were 
received  the  company  wrote  that  it  disputed  the  amount  claimed, 
and  demanded  an  appraisal  under  the  contract.^  And  where  the 
policy  provides  that  in  case  of  loss  the  matter  shall  be  left  to 
arbitration,  at  the  written  request  of  either  party,  and  also  provides 
that  no  action  can  be  sustained  for  loss  until  an  award  shall  have 
been  made,  in  case  of  a  difference  between  the  parties  as  to  the 
amount  of  loss,  the  above  provisions  must  be  read  together  in 
construing  the  policy;  and  as  arbitration  can  only  be  had  at  the 
written  request  of  one  of  the  parties,  and  becomes  imperative  only 
after  such  request,  which  is  optional  with  either  party,  if  neither 
of  them  avails  himself  of  such  right  to  arbitrate  Avithin  five  months 
of  the  time  of  loss,  it  is  deemed  as  waived  by  both,  and  an  action 
to  recover  the  loss  may  be  sustained.^ 

It  is  also  decided  that  neither  the  failure  to  admit  liability 
nor  the  demand  for  arbitration  is  equivalent  to  denial  of  liability 
which  amount  to  a  waiver  of  arbitration,  for  the  reason  that  in 
case  of  such  denial  the  dispute  is  not  about  the  amount  of  loss.* 
Again,  waiver  of  arbitration  as  provided  for  in  a  policy  cannot  be 
inferred  by  the  jury  in  the  absence  of  proof  of  some  conduct 
on  the  part  of  tlic  insurer  tending  to  support  it.^ 

§  3260.  Failure  to  agree  upon  arbitrators. — In  case  the  arbitra* 
tors  appointed  to  appraise  the  loss  disagree,  and  the  parties  to 
the  contract  cannot  agree  upon  others  to  act  in  that  capacity,  the 
insured  may  bring  his  suit  ui)on  the  policy.^  If  the  failure  to 
arbitrate  is  due  to  the  fault  of  the  insured  it  is  a  defense  to  an 

^^  Scottish  Union   &  National  Ins.  *  Western  Assur.  Co.  v.  Hall,  120 

Co.  V.  Clancy,  83  Tex.  113,  18  S.  W.  Ala.  547,  74  Am.  St.  Rep.  48,  24  So. 

439.  936. 

^  Ilutcliinson  v.  Liverpool  &  Lon-  ^  Union  Inst,  for  Savings  v.  Plioe- 

(loii  &  Globe  Ins.  Co.  153  Mass.  143,  nix  Ins.  Co.  196  Mass.  230,  14  L.R.A. 

10  L.R.A.  5.58,  26  N.  E.  439.  (N.S.)  459,  81  N.  E.  994. 

2  Chippewa  Luinl)er  Co.  v.  Phenix  ^  Prelzfeliler  v.  Mercliants'  Ins.  Co. 

Ins.  Co.  80  Mich.  116,  44  N.  W.  1055.  116  N.  C.  491,  21  S.  E.  302. 

'  Nurnev    v.    Firemen's    Fire    Ins.  See  §§  3240,  3242  herein. 
Co.  63  Mii-h.  63.3,  6  Am.  St.  Rcp-  33(i, 
30  N.  W.  350. 

5455 


^§3261,3262  JOYCE  ON  INSURANCE 

action  on  the  policy.  Imt.  if  due  to  the  fault  of  tlie  insurer,  the 
lack  of  an  award  is  not  available  to  defeat  a  recovery.'  And  a 
l)arty  whose  duly  it  is  to  choose  an  arbitrator  to  adjust  dill'erences 
♦•oncerninu-  an  insurance  loss  nuist  choose  an  arbitrator  who  will 
act  with  rea.<onable  promptness  in  naming  an  umpire,  and,  in  the 
submission  of  the  dispute,  or  on  his  failure  so  to  do,  replace  him 
with  another,  and  the  other  ])arty  to  the  controversy  cannot  be 
made  to  sulfer,  if  without  fault,  through  the  inaction  of  the  first 
party.*  So  the  refusal  of  an  appraiser  appointed  by  the  insured, 
to  agree  on  an  umpire,  which  virtually  amounts  to  a  refusal  to 
yjroceed  w-ith  the  appraisement,  prevents  the  insurer  from  objecting 
tliat  action  was  brought  before  the  appraisement  w^as  concluded.^ 
r>ut  if  the  appraisers  chosen  by  the  insurer  and  the  insured  cannot 
agree  upon  an  umpire,  it  is  not  the  duty  of  the  assured  to  propose 
tiie  selection  of  other  ap])raisers  unless  the  policy  so  provides.^" 
The  suggestion  that  an  um])ire  be  selected  from  the  locality  of 
the  fire,  made  by  the  appraiser  appointed  by  the  insured  to  the 
a.ppraiser  a])pointed  by  the  insurer,  is  not  unreasonable;  and  the 
insistence  of  the  latter  that  the  umpire  be  taken  from  another 
locality,  which  would  cause  delay  and  expense  in  investigating  his 
fitness,  justifies  the  insured  in  regarding  the  appraisement  as  aban- 
doned." 

§  3261.  Arbitration  waives  defects  in  proofs  of  loss. — A  demand 
for  arbitration  of  the  amount  of  loss  in  accordance  with  the  terms 
of  the  policy,  followed  by  an  award,  will  ojjerate  as  a  waiver  of 
defects  in  proofs  of  loss  originally  furnished  by  the  insured. ^^ 

§  3262.  Award  may  be  set  aside,  when:  when  not. — If  the  in- 
surer induces  insured  lo  agi'ce  to  the  appointment  of  certain  persons 
as  appraisers,  by  fraudulently  representing  that  such  persons  are 
disinterested,  the  award  made  by  such  appraisers  will  be  set  aside. 
Thus,  where  the  adjuster  of  the  insurance  company  represented 
to  the  insured  that  the  appraiser  named  by  him  was  a  disinterested 
person,  wdien  in  fact  such  a]>praiser  was  in  the  employ  of  the  insurer 
for  the  purpose  of  estimating  losses  in  the  interest  of  the  defendant, 
and  it  further  appeared  that  the  amount  of  loss  as  determined  by 

''Western  Assur.  Co.  v.  Hall,  120  154  Hi.  !),  45  Am.  St.  Kep.  105,  39 

Ala.  547,  74  Am.  St.  Rep.  48,  24  So.  N.   E.  102. 
0H6.  ^^  lirock    v.    Dvvelling-House    Ins. 

8  Read  v.  State  Ins.  Co.  103  Iowa,  Co.  102  :\lieli.  583,  26  L.R.A.  623,  47 

307,  64  Am.  St.  Rep.  180.  72  X.  W.  Am.  St.  Rep.  562.  61  N.  \Y.  67. 
665.  ^^  Jacobs  v.  St.  Paul  Fire  &  Marine 

^Broek  v.  Dwelline-House  Ins.  Co.  In.s.  Co.  86  Jovva,  145,  53  N.  W.  101. 
102  Mich.  583,  26  L.R.A.  623,  47  Am.        See    Sontliorn   ]\Intual   Ins.    Co.   v. 

St.  Rep.  562,  61  N.  AV.  67.  'I'urnley.  100  Ga.  296,  27  S.  E.  975, 

^°  Niagara  Fiie  Jn.-^.  Co.  v.  Bishop,  -(    Ins.  L.  J.  oi,  61. 
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the  award  was  grossly  inadequate  to  the  loss  sustained,  it  was  held 
that  the  award  should  be  set  aside,  and  the  assured  permitted  to 
recover  the  actual  loss  sustained. ^^    If  an  award  is  obtained  which 

^3  Bradshaw  v.  Agricultural  Soc.  prejudice  and  the  extent  of  the  busi- 
137  X.  Y.  137,  50  N.  Y.  St.  Rep.  174,  ness  involved  was  such  as  to  demand 
32  N.  E.  1055,  atf'g  42  N.  Y.  St.  careful  scrutiny,  and  the  securing 
Rep.  79,  10  N.  Y.  Supp.  039,  62  Hun  and  consideration  of  the  best  obtain'- 
(X.  Y.)  619;  Xiagara  Fire  Ins.  Co.  able  evidence,  but  tliLs  is  not  done. 
^ .  Bishop,  154  111.  9,  45  Am.  St.  Rep.  and  there  is  an  absence  of  and  joint 
105.  39  X.  E.  1102;  Glover  v.  action  or  deliberation,  especially  so 
Rochester-German  Ins.  Co.  11  Wash,  with  respect  to  consultation  with  as- 
14;'.,  39  Pae.  380.  sured's   appraiser,   but   the   result   is 

Fraud  or  misconduct  on  the  part  arrived  at  by  one  ajjpraiser  and  the 
of  arbitrators  or  referees  or  on  the  umpire  and  is  arbitrary,  biased,  and 
l»art  of  one  of  the  parties  by  which  based  on  unwarranted  assumptions 
they  were  influenced  would  as  a  gen-  and  refusal  to  consider  and  examine 
eral  rule  invalidate  the  award.  Do-  sworn  evidence  offered  or  to  consult 
herty  v.  Phoenix  Ins.  Co.  224  Mass.  and  deliberate  together. 
310,  112  X.  E.  940.  See  also  Eaton  The  court  per  Ray,  D.  J.,  said: 
v.  Globe  &  Rutgers  Fire  Ins.  Co.  227  "(1)  It  is  true  that  such  a  pro- 
Mass.  354,  116  X.  E.  536  (case  of  ceeding  by  appraisers  and  an  umpire 
agi-eement  to  submit  to  a  fiingle  arbi-  does  not  demand  the  formalities  of  a 
trator  and  entire  agTeement  and  ar-  trial  in  a  court  of  law  or  in  equity, 
bitration  were,  by  reason  of  fraud  but  it  does  demand  a  fair  effort  to 
and  deceit  held  to  be  void  and  to  be  ascertain  the  trutli  and  a  considera- 
no  defense  to  action).  tion  of  available  evidence  and  infor- 

It  is  also  declared  in  a  Missouri  mation  and  the  deliberate  judgment 
case  that  while  appraisement  will  of  the  ones  making  the  award  after 
not  be  set  aside  save  on  clear  and  due  consultation  and  deliberation. 
•  onvincing  evidence  of  fraud,  mis-  "(2)  I  take  it  that  the  appraisers 
conduct  or  mistake,  still  where  as  well  as  the  umpire  should  be  not 
there  is  ample  evidence  upon  which  only  competent,  but  fair  and  unpre- 
tlie  jury  finds  fraud  their  verdict  on  judiced  as  between  the  parties  to  the 
that  (juestion  will  not  be  disturbed,  award  and  the  determination  of 
Young  V.  Pennsylvania  J'ire  Ins.  Co.  whose  interests  are  coiitided  to  them. 
269  Mo.  1,  187  S.  W.  856,  per  In  the  language  of  the  policy  of  in- 
Graves.  C.  J.  surance,  the  api>raisei-  is  to  be  'dis- 

It  is  held  in  a  Federal  case  that  interested,'  and  this  means  'fair  and 
an  award  will  be  set  aside  where  the  unprejudiced.'  Bradshaw  v.  Agri- 
;!p[)raiser  selected  by  insurer  is  not  cultural  Ins.  Co.  137  X.  Y.  137,  32 
(•omi)etent  and  disinterested  and  the  N.  E.  1055.  It  is  the  duty  of  the 
iniipire  i.-  not  comi)etent  or  disintei--  appraiser,  undoubtedly,  to  bring  out 
ested  and  his  selection  was  l)rought  all  the  facts  favorable  to  the  i)ai-ty 
i.l)out  l)y  fraud  and  c(jllusion  for  the  nominating  him;  but  he  is  not  the 
])urpos('  of  securing  an  umpire  who  agent  of  the  party  so  naming  him. 
was  interested  an«l  l)iiised  in  favor  A  refusal  or  wilful  neglect  of  the 
of  said  insurer  and  he  is  in  fact  so  api)raiser  or  umpire  to  listen  to  and 
interested  and  bia.sed  although  not  consider  material  sworn  statements 
linancially  so,  and  the  conduct  of  presented  is  evidence  of  prejudice, 
.xuch  appraiser  anfl  umpire  through-  bias,  and  interest.  Kaiser  v.  Ham- 
out  the  appraisal  and  jjroceedings  burg-Bremen  Fire  Ins.  Co.  69  N.  Y. 
connected  therewith  and  the  award,  Supp.  344,  59  App.  Div.  ,525,  aff'd 
all  disclose  such  interest,  bias  and  172  N.  Y.  663,  ()5  X.  E.  1118. 
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is  not  the  ivsiilt  of  the  jud^inoiil  of  llic  arliilrators,  but  is  in  fact 
an  n,m'ooin«.'nt  lii'twi'en  one  i)arty  and  the  arbitrators  named  by  the 
othor  party,  and  consent  to  sueii  agreement  is  obtained  by  fraudu- 
lent means,  the  award  is  not  binding. ^*  An  award  is  not  l)indin^' 
which  appraises  only  part  of  the  articles  embraced  in  the  schedule 
of  loss,  which  iinds  that  others  of  the  articles  therein  mentioned 
are  not  covered  by  the  policy. ^^  P)Ut  where  insured  property  w'as 
described  in  the  i)olicy  as  a  "pulp-mill  and  the  machinery  therein/' 
and  a  loss  having  occurred  api)raisers  were  appointed,  who  rendered 
an  award,  which  did  not  state  therein  the  amount  of  damage  to 
a  tramwa.x-.  it  was  held  that  the  award  was  binding,  since  there 
was  nothing  in  the  description  of  the  i)roi)erty  w^hich  suggested 
a  tramway,  and  it  was  not  mentioned  in  the  schedule  of  loss,  and 
the  insured  should  have  stated  its  existence  if  he  wished  it  con- 
sidered.^®   An  award  may  also  be  void  for  uncertainty.^' 

Mere  inadequacy  of  an  award  honestly  made  without  mistake  is 

"(3)  And  it  was  the  duty  of  these  rant  of  the  evidence  or  information 
appraiser-s  to  consult  together,  and,  on  which  Nicholson  acted,  and  Nich- 
if  they  did  not  agree,  to  call  in  the  olson  was  ignorant  of  that  on  which 
umpire  whose  function  it  was  to  de-  Fleming  acted,  and  Stultz  knew  little 
liberate  with  tliem.  It  was  improper  if  anything  of  the  real  information 
for  one  or  two  to  consider  evidence  on  which  either  or  both  of  the  others 
or  information  not  submitted  to  the  acted.  This  award  was  not  the  re- 
other  or  the  others.  New  York  Mu-  suit  of  information  furnished  to  all 
tual  Savings  As.soc.  v.  Manchester  or  considered  by  all  or  by  any  two, 
Assur.  Co.  ^87  N.  Y.  Supp.  1075,  94  or  of  the  jomt  deliberation  of  the 
App.  Div.  104,  wbere  it  is  said :  three    or    of    any    two.      True    two 

"  'The  scheme  of  appraisal  contem-  signed  the  award,  and  so,  two  agreed 

plates  that  the  two  appraisers  shall  f  ,"^«  ^"f/  7«"  t,  but  it  by  no  means 

^  ,-       ,     ,,                 ,      .;  ,1  „  1  ^^    „^  1  lollows    that    the    two    wou  d    have 

estimate  the  amount  oi  the  loss,  and  ,          ,,    ,           i-   .    j   .i 

p  ,,    .     J-                   ,    u.i    ■  agreed  on  that  result  had  they  eon- 

\V''  otthe^r  d,,agveement     their  ^^^j^^^^  ^^^  ^,^^  ^^.^^^^^  ^^^  .^■^^^^^_ 

differences"  shall  be  submitted  to  the  ^-^^^   possessed  by  each   and  deliber- 

nmpire.    It  is  not  within  the  purpose  ^^.^^  thereon  "      " 

of  the  provision  that  one  appraiser  j_  ^    jj^^^'-g  Manufacturing  Co.  v. 

shall  present  no  estimate  to  his  asso-  Firemen's  Fund  Ins.  Co.    (U.  S.  D. 

ciate  appraiser,  but  confer  with  the  ^  )   210  Fed.  653,  43  Ins.  L.  J.  621. 

umpire  in  the  absence  of  and  with-  gee  J.  E.  Davis  Manufacturing  Co. 

out  any  notice  whatever  to  the  other  y.    Stuvvesant    Ins.    Co.    145    N.    Y. 

appraiser.'  Supp.  192,  160  App.  Div.  74,  43  Ins. 

"(4)   But     this,     substantially,     is  L.  J.  383. 

what  was  done  here,  and  such  action  14  Stockton  Combined  Harvester  & 

barely  rose  to  tJie  dignity  of  a  real  Agricultural    Works   v.    Glens   Falls 

conference      between      Fleming     and  Ins.  Co.  98  Cal.  557,  33  Pac.  633. 

Nicholson.     Each   obtained  informa-  is  Adams    v.    New    York    Bowery 

tion  upon  'his  own  hook,'   so  to  ex-  Fire  Ins.  Co.  85  Iowa,  6,  51  N.  W. 

])ress  it,  and  then  each  made  figures  I149. 

based  on  his  private  information,  to  16  Chandos  v.  American   Fire   Ins. 

a    large    extent,    and    ignoring    tlio  Co.  84  Wis.  184,  54  N.  W.  390,  19 

other  appraiser  proceeded  to  make  an  L.R.A.  321. 

award.      Really    Fleming   was   igno-  ^'^  St.  Paul  Fire  &  Marine  Ins.  Co. 
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no  ground  for  setting  it  aside,  unless  so  grossly  and  palpably  below 
the  actual  loss  as  to  afford  intrinsic  evidence  of  fraud,  bias  or  preju- 
dice.' But  in  order  to  reach  to  that  point  the  inadequacy  of  the 
award  must  be  ''  'so  strong,  gross  and  manifest  that  it  must  be 
impossible  to  state  it  to  a  man  of  common  sense  without  producing 
an  exclamation  at  the  quality  of  it.'  "  ^^  In  an  action  to  vacate 
an  award  of  a  referee  under  the  Minnesota  standard  fire  policy, 
and  to  recover  the  amount  of  the  actual  loss  sustained,  it  ^vas 
decided  that  the  award  of  the  referee  could  not  be  vacated  for  mere 
inadequacy,  liut  tliat  the  inadequacy  might  be  so  gross  as  to  justify 
a  jury  in  finding  fraud  invalidating  it.'^^ 

It  is  held  that  the  award  of  appraisers  and  umpire  appointed 
under  a  provision  in  a  fire  policy,  cannot  be  impeached  in  an  action 
at  law  on  the  policy  because  of  alleged  misconduct  of  the  appraisers 
or  of  their  incompetency .^^  Although  where  a  valid  award  has 
been  made  a  suit  on  the  policy  in  disregard  of  the  award  cannot 
be  maintained,  still,  where  an  equitable  defense  exists  to  the  award 
the  insured  may  bring  an  action  upon  the  policy  without  first 
suing  in  equity  to  set  aside  the  award,  and  if  insurer  sets  up  the 
defense  of  an  award  assured  may,  even  without  reply,  show  any 
facts  which  would  constitute  an  equitable  defense  to  the  award. ^ 
So  it  is  held  in  Massachusetts  that  the  plaintiff's  cause  of  action 
is  on  the  policy  and  not  on  the  award;  that  the  award  if  valid  is 
simply  the  evidence  as  to  damage  or  loss;  that  report  need  not  be 
fir.st  had  to  equity  to  set  aside  the  award;  and  tliat  that  question 
can  be  determined  in  an  action  at  law,  it  being  analogous  to  the 
determination  of  questions  arising  upon  an  auditor's  report.^ 

§  3263.  Averments  in  complaint  as  to  arbitration  clause. — If  l)y 
tlie  terms  of  a  policy  arlntraliou  and  award  is  a  comlition  precedent 
to  an  action  thereon,  a  complaint  is  defective  whicli  docs  not  allege 

V.  rroltlu!!!',  3.")  Neb.  3.51,  53  N.  W.  that  the  award  is  void  because  exees- 

137.  sive.      Astell    v.    American     Central 

"Second   Society  of  Universalists  Ins.   Co.  114  Minn.  20(),  130  N.  W. 

V.  Roval  Ins.  Co.  Ltd.  221  Mass.  .518,  1002,  40  Ins.  L.  J.  12(iG. 

ion   N.    E.   384,   4G   Ins.   L.   J.   310,  ^o  p^j^.!^,  ^   Providence  &  Washing- 

'luoflnr)  Lord  Tliurlow  in  Gwynne  v.  ton  Ins.   Co.  31  R.  I.  225,  140  Am. 

Jlenton,   1   Brown,  C.   C.   1,  at  0.  St.  Rep.  7.50,  70  All.  753. 

^^  Baldinfrcr   v.    Camden    Fire   Ins.  ^  Wilbiskv  v.  German  Alliance  Ins. 

Assoc.  121  Minn.  100,  ]41  N.  W.  104.  Co.  of  N.  Y.  152  N.  Y.  Supp.  1048, 

An  esressire  award  is  of  itself  in-  46  Ins.  L.  J.  50. 

sulticient  to  sliow  fraud,  bias  or  pre-  See  also  lliiscli  v.  Home  Ins.  Co. 

Jiidice    of    referee,s    but    it    must    be  38  R.  I.  189,  94  Ail.  722. 

jrrosslv  or  palpably  e-xcassive.     Dob-  '^Second    Society    of   Universalists 

crlv  V.    Pboeni.x    Ins.   Co.   224  Mass.  v.  Royal  Ins.  (^o.  221  Mass.  518,  109 

310,  112   X.    I-:.   940.     And   the  fact  N.    K.   .384,  46   Ins.   L.   J.   310,  325. 

that    assured    in    the    notice    of    loss  See  also  Dolu'rty  v.  PImenix  Ins.  Co. 

<'laiins  much  Ic.'^s  than  the  amount  of  224    Mass.    310,    112    N,    E.    940. — 

the  award  does  not  sudiciently  prove  Braley,  J. 
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c-ompliaiu'C  with  this  provision  of  the  policy,  or  allege  facts  which 
would  roliove  llio  plainlilV  from  subinittinij;  to  an  appraisal  and 
award.^  A  declaration  sets  out  a  cause  of  action  where  it  alleges 
a  contract  of  lire  insurance  and  total  loss  of  the  j)roi)erty  thereby 
insured  together  with  compliance  with  the  condition  precedent, 
to  the  effect  that  there  must  be  a  reference  of  the  loss  to  referees, 
and  averments  that  tbcir  award  is  invalid,  an  offer  on  its  part 
to  proceed  to  a  new  arbitration,  and  refusal  to  join  therein  by  the 
defendant  and  insistence  on  its  part  of  the  validity  of  an  award 
already  made.*  A  general  allegation  of  fraud,  bias,  and  prejudice 
of  the  referees  as  a  ground  of  setting  aside  an  award,  notwithstand- 
ing definite  acts  wliich  constitute  fraud,  bias  or  prejudice  is  insutii- 
cient.*  A  provision  in  a  fire  policy  that,  in  the  event  of  loss  and 
disagreement  as  to  its  amount,  the  same  shall  be  determined  by 
appraisers  and  umpire,  constitutes  a  contract  and  makes  it  obliga- 
tory upon  the  plaintiff,  in  an  action  on  the  policy,  to  aver,  in  the 
absence  of  a  reasonable  excuse  for  failure  so  to  do,  that  such  an 
award  has  been  made.^  An  allegation  of  invalidity  is  not  sufficient 
to  overturn  an  award  where  it  merely  sets  forth  that  no  notice  of 
hearings  w^as  given  to  plaintiff  by  the  referees,  but  not  that  no 
hearings  were  given  as  required  by  the  terms  of  the  reference, 
nor  that  the  plaintiff'  did  not  in  fact  have  notice  of  the  hearings 
and  was  not  heard;  and  for  aught  that  appears  the  plaintiff  in 
truth  may  have  known  all  about  the  hearings  and  been  heard  at 
length.  Such  an  allegation  does  not  go  far  enough  to  show  that 
any  substantial  right  of  the  plaintiff'  was  affected;  and  no  intend- 
ment in  this  respect  can  be  made  in  favor  of  the  picador.' 

§  3264.  Noncompliance:  arbitration  and  award  clause:  defense.— 
If  the  insurer  relies  for  a  defense  upon  noncompliance  with  the 
arbitration   and   award  clause  in   a  policy,  such   clause   nmst  be 

^  Mosness  v.  German-American  Ins.  material  departure  from  ])etition,  see 

€o.  50  Minn.  341,  52  N.  W.  932.  American  Ins.  Co.  v.  Rodenliouse,  36 

See  Southern   Mutual  Ins.   Co.   v.  Okla.  211,  128  Pae.  502,  42  Ins.  L.  J. 

Turnley,   100    Ga.   296,   27    So.   975,  252. 

27  Ins.  L.  J.  57,  61.  5  Second    Society   of   Universalists 

*  Second    Society    of   Universalists  y,  Royal  Ins.  Co.  Ltd.  221  Mass.  518, 
V.  Royal  Ins.  Co.  Ltd.  221  Mass.  518,  io9  N.  E.  384,  46  Ins.  L.  J.  316. 
109   N.    E.   384,   46   Ins.   L.   J.   316,  s  E^rly  v.  Providence  &  Washing- 
cam^;     Bernhard  V.  Rochester  Ger-  ^^^  ^^^    ^.^    3^  j^    j    225,  140  Am. 
man  Ins.   Co-    '9   Conn.   ..88,  396,  8  g^    ^        ^^q    ^^  ^^j   ^53_ 
Ann    Cas.  298,  65  At  .  l-^-l^  Young  ,  ^J^^^^    ^             ^^   Universalists 

'IVi^rS^  ^'r{  •^?-  ■■  #?4i^h  V.  Roval  Ins.  Co.  Ltd.  221  Ma.ss.  518, 

Atl.    584;    Christianson    v.    Noi-wicli  ,^0  \t    t7    qqi     ik  t  .   t     t    qip 

TT   •        TT -^  T^,,    n^    Q±  \i;r.n     ^9fi  109  N.  E.  384,  4b  Ins.  L.  J.  316. 
Union   lire  ins.   Co.   84   Minn.   o^o.       Ti.  •    i    u  ^i    4.  ^u        i.-       •  n. 

87  Am.  St.  Rep.  379,  88  N.  W.  16;        It  is  held  tliat  the  action  is  on  the 

Association   of   Pliila.    v.    Appel,   76  Policy    and    not    on    the    adjustment 

Oliio  St.  1   80  N.  v..  952.  wiiere  the  assured  pleaded  the  policy, 

When  reply  does  not  constitute  a  performance   of   conditions   on   their 
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speciall}-  pleaded  to  be  available  as  a  defense.*  If  an  agreement 
in  a  policy  to  arbitrate  loss  is  revocable  by  either  party,  it  is 
revoked  by  bringing  an  action  to  recover  the  loss,  but  such  revo- 
cation will  not  invalidate  the  policy,  in  the  absence  of  the  express 
condition  of  forfeiture  in  case  of  a  breach  of  the  agreement.^ 
"Where  a  policy  provides  that  upon  a  failure  by  the  parties  to 
agree  upon  the  amount  of  loss  the  same  shall  be  ascertained  by 
apjiraiscrs,  and  that  until  their  award  is  permitted  and  the  proof 
of  loss  produced  the  loss  shall  not  be  payable,  the  retention  by  the 
insurer  of  such  proof,  containing  a  statement  that  the  loss  was 
o.~ti mated  by  parties  selected  by  agreement  between  the  insurer 
and  the  insured,  after  denouncing  such  statements  as  false,  in  no 
way  prejudices  his  rights,  whether  such  statement  is  true  or  false.^° 
After  the  insurer  has  united  in  the  appointment  of  appraisers,  it 
cannot  claim  that  the  appointment  was  premature  because  no  effort 
had  been  made  hj  the  parties  for  an  adjustment."  When  a  policy 
provides  that  if  a  company  and  the  assured  fail  to  agree  as  to 
the  amount  of  the  loss,  the  matter  shall  be  submitted  to  arbitrators, 
and  that  no  action  under  the  policy  shall  be  maintainable  until 
an  award  is  obtained,  if  the  proofs  of  loss  are  furnished  to  tlic 
company,  and  no  objection  is  made  to  them,  and  no  suggestion 
is  made  by  the  comi)any  that  an  arbitration  be  had,  an  action 
commenced  three  months  after  the  proofs  are  furnished  cannot 
be  doforited  on  the  ground  that  there  has  lieen  no  arbitration.^^ 

§  3265.  Where  insured  dies  after  submission. — Where  after  hav- 
ing agreed  to  submit  the  amount  of  loss  to  arbitration  the  insured 
dies  between  the  time  of  making  such  agreement  and  the  render- 
ing of  the  award,  his  death  will  not  revoke  the  submission. ^^ 

§  3266.  Appraisers  may  call  in  experts. — Appraisers  may,  in  or- 
der to  determine  the  amount  of  damage  done  to  insured  goods, 
call  in  exports  to  give  testimony  concerning  the  valuations  of  sucli 
goods.  ^* 

part  except  as  waivcfl  by  insurer,  and  63  Mich.  633,  6  Am.  St,  Rep.  338,  30 

the  adjustment   of   the   loss.     Stein-  N.  W.  350. 

her?  V.   Boston  Ins.    Co.   128  N.   Y.  ^^  Randall   v.   American   Fire   Ins. 

Supp.   9f)4.   144   App.   Div.    110.   40  Co.  10  Mont.  340,  24  Am.  St.  Rep. 

Tns.  L.  J.  1404,  s.  c.  134  N.  Y.  Supp.  50,  25  Pac  053. 

1147,  140  App.  Div.  045.     See  IlirsHi  "Brock    v.    Dwelling--House    Ins. 

V.  Homo  Ins.  Co.  —  R.  I.  —   94  Atl.  Co.  102  Mich.  583,  26  L.K.A.  623,  47 

722.  Am.  SI.  Rep.  562,  61  N.  W.  67. 

*  Kahiiwcilor  V.  Phfrnix  Ins.  Co.  67  ^^  Vaniiindertaelin    v.    Phenix    Ins. 

Fed.  483;  Kalin  v.  Traders'  Ins.  Co.  Co.   82   Wis.   112,   33   Am.    St.   Rep. 

4   Wyo.   410.   62   Am.    St.    licp.   47,  20,  51  N.  W.  1122. 

34  Pac.  1050;  Liverpool  &  Ivondon  &  "  Citizens'  Ins.  Co.  v.  Colt,  12  Ind. 

Olohe  Tns.  Co.  V.  Hall,  1  Kan.  App.  Apt..  161,  39  N.  E.  766. 

18.  41  Pac.  65.  ^*  So  hcUl  in  Roi^ers  v.  Commercial 

^Nurnev  v.  Firemcn'.s  Fire  Ins.  Co.  Union  A.ssur.  Co.  15  Can.  L.  T.  228. 
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CHAPTER  LXXXIII. 

NOTICE  AND  TROOFS  OF  LOSS. 

§  3275.     Notice  and  proofs  of  loss:  generally:  fire:  substantial  compliance 
only  necessary:  construction. 

§  3276.     Proofs  of  loss:  parol  contract. 

§  3277.     Notice  and  proofs  of  death. 

;:$  3278.     Notice  and  proofs  of  loss,  death,  etc.:  condition  pi-ecedent  to  re- 
covery. 

§  3279.     Proofs   of   loss:    marine    risk:    certification    by    insurer's    agent: 
notice. 

§'3280.     Notice  and  proofs  must  be  in  time  limited  by  policy,  when:  when 
not. 

§  3281.     Notice   and   proofs   within    certain   specified   time:    insured   must 
show  compliance. 

§  3282.     Where  stipulation  for  notice  and  proofs  within  certain  time,  but 
no  forfeiture  imposed  fur  failure  to  furnish. 

§  3283.  -  Accident  jiolicy :  notice  'Svithin  ten  days"  from  date  of  injury  oi 
death  construed. 

§  3284.     Accident   policy:   injury  causing  total  disability:   death  resulting 
therefrom :  proof  of  death :  when  time  for  notice  commences. 

§  3285.     Proofs  of  loss  may  operate  as  notice,  but  notice  alone  will  not  dis- 
pense with  proofs. 

§  3286.     Notice  and  proofs  of  death:  condition  precedent  to  right  of  action: 
both  notice  and  proofs  must  be  furnished. 

§  3287.     Place  of  notice  and  proofs. 

§  .")288.     Notice  of  loss  in  writing. 

§  3289.     Notice:  proof:  "As  soon  as  pos.sible:"  "As  soon  as  may  be  rea- 
sonably possible." 

§  3290.     Nature  of  the  proofs  of  death :  "due  notice  and  proof  of  death." 

^  3291.     Notice  '•forthwith." 

§  3292.     "Immediate  notice:"  "at  once:"  "prompt  notice." 

§  3293.     "Immediate  notice:"  when  verbal  notice  is  sufficient. 

§  3294.     "Give  immediate  notice  and  lender  particular  account." 

§  3295.     "Immediate  notice:"  reinsurance. 

§  3296.     "Satisfactory  proofs:"  what  constitutes. 

§  3297.     Where  policy   does  not   prescribe  time  within  Avhich   notice   and 
proofs  must  be  furnished. 

§  3298.     Provisions  in  by-laws  of  company  as  to  notice  and  proofs. 
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§  3299.     Fumisliing  of  proof  required  is  a  demand  for  iDayment. 

§  3300.     Notice  and  proofs :  service  by  mail. 

§  3301.     Nature  of  interest  need  not  be  stated  in  proofs  unless  required  by 

policy. 
§  3302.     By  whom  notice  and  proofs  should  be  given. 
§  3303.     Proofs  of  loss  by  creditor. 

§  3304.     Mortgagor  and  mortgagee:  who  may  furnish  proofs  of  loss. 
§  3305.     Policy  to  trustee:   change  of  trustee:  who  may  make  proofs  of 

loss. 
§  3306.     Proofs  of  loss  where  policy  is  issued  to  partners. 
§  3307.     Proofs  of  loss  signed  by  insured :  signed  and  sworn  to. 
§  3308.     Policy  payable  to  another  than  original  insured :  when  proof  must 

be  by  original  insured. 
§  3309.     Notice  and  proofs  of  death:  life  policy:  who  may  furnish. 
§  3310.     Where  constitution  of  fraternal  order  requires  subordinate  lodge 

or  secretary  of  such  lodge  to  make  proofs  of  death. 
§  3311.  Notice  and  proofs :  accident  policy :  who  may  furnish. 
§  3312.     To  whom  notice  or  proofs  may  be  given:  notice  to  "secretary:" 

agent. 
^  3313.     Stipulation  that  proofs  of  loss  must  state  other  insurance. 
^  3314.     Where  statute  requires  notice  to  be  accompanied  by  affidavit  as  to 

cause  of  loss. 
§  3315.     Where  policy  requires  proofs  to  state  origin  of  fire. 
^  3316.     Policy  covering  goods  in  separate  buildings :  form  of  proofs. 
i^  3317.     Notice  and  proofs  of  loss :  loss  during  war. 
^  3318.     Before  whom  verification  shall  be  made. 
§  3319.     Statements  in  ]H-oofs  of  loss:  how  far  conclusive:  mistakes. 
<?  3320.     Statements  in  proofs  of  loss  as  to  amount  of  loss:  mistakes. 
§  3321.     Notice  and  proof  may  be  condition  precedent  to  garnishment. 
^  3322.     Magistrate's  certificate:   construction  of  this  provision  generally. 
5)  3323.     Magistrate's  certificate  "if  required." 
§  3324.     "Nearest"  magistrate  or  notary:  generally. 
§  3325.     Magistrate  or  notary  "nearest  to  the  fire:"  "most  contiguous"  to 

the  fire :  rule. 
55  .".326.     Certificate  of  magistrate  "not  concerned  in  the  loss." 
?5  3327.     Sufficiency  of  magistrate'.s  certificate. 
§  .3328.     Effect  of  statements  in  certificate  of  magistrate  or  notary. 
$1  33-0.     Statements  by  physician  as  part  of  proofs  of  death. 
^  3330.     Submission  of  insured  to  an  "examination  under  oath." 
j^  3331.     Copies  of  bills,  invoices,  etc.:  books  of  account. 
§  3332.     Where  books  of  account,  invoices,  etc.,  are  lost. 
§  .3.333.     "Particular  account:"  "Full  and  detailed  statement." 
5  3333a.  Notice  of  sickness  or  disease. 
§  3333b.  Accident  policy:  notice  and  proofs:  generally. 
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§  i)334.     ActidouL  policy:  full  particulars:  docs  not  require  details  of  bub- 

se()uent  injui'ies. 
§  .iSSS.     Accidoiit  policy:   notice  of  injury  causing;  total  disability:   deatli 

resulting  tlicrcl'roni. 
§  3335a.  Employers'  liability  or  indemnity  insurance. 
§  3335b.  Live  slock  insurance. 
§  333G.     Notice  and  proofs  of  loss:  notice  affecting  loss:  guaranty  iuMa- 

auce. 
§  3337.     ^lust  i'urnisli  all  ''document aiy  evidence." 
§  333S.     Where  loss  is  total :  "sufficiency  of  proofs." 
§  3339.     Fraud  and  false  swearing  generally. 
§  3;U0.     Etfeet  of  false  statements  as  to  amount  of  loss  where  actual  loss 

exceeds  amount  of  insurance. 
§  3341.     Effect    of   discrejmncy   between   amount    claimed   in   proofs    and 

amount  of  verdict. 
§  3342.     Where  fraud  or  false  swearing  enters  into  some  of  the  items  only. 
^  3343.     False  statements  by  agent  of  insured  in  proofs  of  loss. 
§  3344.     False  swearing:  after  commencement  of  suit. 
§  3345.     Subsequent  j^roof  to  be  taken  in  connection  with  former  proof. 
§  334G.     Where  laws  of  association  re(|uire  apju'oval  of  subordinate  lodge: 

power  to  reject. 
§  3347.     Statutory  provisions. 
§  3347a.  Separation  of  damaged  from  undamaged  goods. 

§  3275.  Notice  and  proofs  of  loss:  generally:  fire:  substantial 
compliance  only  necessary:  construction. — Policies  of  fire  insurance 
geiioi'ully  require  insured,  in  case  of  loss,  to  give  notice  thereof  t<i 
the  company  and  also  to  furnish  proofs  of  the  same.'^^    But  unless 

^^  The  standard  form  of  fire  in-  as  to  the  time  and  origin  of  the  fire, 
surance  policy  for  New  York  state  the  interest  of  the  insured,  and  of 
provides  as  follows:  "If  lire  occur,  all  others  in  the  property,  the  cash 
the  insured  shall  give  immediate  no-  \'alue  of  each  item  thereof,  and  the 
tice  of  any  loss  thereby  in  writing  amount  of  loss  thereon,  all  eneum- 
to  this  company,  protect  the  prop-  l)rances  thereon,  all  other  insurince, 
erty  from  further  damage,  forthwith  whether  valid  or  not,  covering  any 
separate  the  damaged  and  undam-  of  said  property,  and  a  copy  of  all 
aged  personal  proi:)ert}-,  put  it  in  the  descriptions  and  schedules  in  all 
the  best  po.ssible  order,  make  a  com-  policies,  any  changes  in  the  title,  use, 
plete  inventory  of  the  same,  stating  occupation,  location,  possession,  or 
the  quantity  and  cost  of  each  article  exposures  of  said  pi-operty  since  the 
and  tile  amount  claimed  thereon;  and  issuing  of  this  policy,  by  whom  and 
within  sixty  days  after  the  lire,  un-  for  what  purpose  any  building  here- 
less  such  time  is  extended  in  writing  in  described  and  the  several  parts 
by  this  company,  shall  render  a  state-  thereof  were  occupied  at  the  time  of 
ment  to  this  company,  signed  and  lire,  and  shall  furnish,  if  required, 
sworn  to  by  said  insured,  stating  the  verified  ]-»lans  and  specifications  of 
knowledge  and  belief  of  the  insured  anv  building,  fixtures,  or  machinerv 
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the  policy  expressly  so  provides  assured  cannot  be  required  to  make 
proofs  of  loss.^®  And  the  requirement  as  to  proofs  of  loss  does  not 
preclude  an  investigation  by  insurer  as  to  the  extent  of  the  loss.^' 

Provisions  that  notice  shall  be  given  within  a  limited  time  and 
also  that  proofs  of  loss  shall  be  furnished  to  the  company  under 
penalty  of  forfeiture  are  reasonable  stipulations,  and  whether  in- 
serted in  the  policy  or  contained  in  the  charter  of  the  company  are, 
unless  waived,  binding  conditions  precedent  to  any  right  of  action.^® 

destroyed  or  damaged,  and  shall  also,  filing  shall  be  deemed  to  be  sufficient 
if  required,  furnish  a  certificate  of  comiiliauee  herewith.  On  and  after 
the  magistrate  or  notary  public  (not  January  first,  nineteen  hundred  and 
interested  in  the  claim  as  a  creditor  eighteen,  no  fire  insurance  eorpora- 
or  otherwise  nor  related  to  the  in-  tion,  its  officers  or  agents,  shall  make, 
sured)  living  nearest  the  jDlace  of  fire,  issue,  or  deliver  for  use  any  fire  in- 
stating that  he  has  examined  the  (5ir-  surance  policy  or  the  renewal  of  any 
cumstances  and  believes  the  insured  such  policy  on  property  in  this  state, 
lias  honestly  sustained  loss  to  the  other  than  such  as  shall  conform  in 
amount  that  such  magistrate  or  no-  all  particulars."  etc. 
taxy  public  shall  certify.  The  in-  Genl.  L.  N.  Y.  1917,  supplement- 
sured,  as  often  as  required,  shall  ing  Consol.  Laws,  p.  424,  sec.  121. 
exhibit  to  any  person  designated  b_v  (Inserted  Ijy  Laws  1917,  c.  440,  sec. 
this  company,  all  that  remains  of  any  3.  In  effect  Jan.  1,  1918.  Old  sec. 
property-  herein  described,  and  sub-  121,  as  am'd  by  Laws  1909,  c.  240 ; 
mit  to  examinations  under  oath  by  L.  1910,  chaps.  168,  638,  668;  1913, 
any  person  named  by  this  company,  c.  181,  repealed  by  Laws  1917,  c.  440, 
and  subscribe  the  same,  and  as  often  sec.  3). 

as  required  shall  produce  for  exam-        For  requirement  under  Massacliu- 

ination   all   books   of   account,   bills,  setts    standard    form,    see    §     3291 

invoices,  and  other  vouchers  or  cer-  herein. 

tified  copies  thereof,  if  originals  i)e        ^^  Burbank  v.  Pioneer  Mutual  Ins. 

lost,  at  such  reasonable  place  as  may  Assoc.  60  Wash.  253,  110  Pac.  1005. 

be  designated  by  this  company  or  its  But  see  as  to  statutes,  §  3347  herein, 
representative,  and  shall  permit  ex-        ^'^  Loewenstein   v.    Queen    Ins.    Co. 

tracts  and  copies  thereof  to  be  made."  227  Mo.  100,  127  S.  W.  72,  39  Ins. 

*'A  standard  blank  form  of  a  con-  L.  J.  877. 
tract     or    policy    of    fire    insurance        ^8  jjnited    State.t. — Scottish    Union 

adopted  by  the  National  Convention  &  National  Ins.  Co.  v.  Encampment 

of    Insurance    Commissioners    at    its  Smelting  Co.  166  Fed.  231,  92  C.  C. 

meeting    held    in    the    city    of    New  A.  139,  38  Ins.  L.  J.  495  (failure  to 

York  on  tiie  twelfth  day  of  Decem-  provide  proofs  constitutes  breach  of 

ber.    nineteen    hundred    and    sixteen,  condition    precedent    to    recovcrj^, — 

shall  be  filed  by  the  superintendent  Adanus,  C.  J.). 

of  insurance  in  his  office  on  the  first  Alabama.  —  Feibflman  v.  Man- 
day  of  January,  nineteen  hundred  chester  Fire  Ins.  Co.  108  Ala.  180, 
and  eighteen  witli  the  date  of  such  19  So.  540;  Fire  Ins.  Co.  v.  Felratte, 
filing  indorsed  theieon  by  him  and  77  Ala.  194,  54  Am.  Rep.  58. 
shall  l)e  known  and  designated  as  the  Arkxtnsas. — Queen  of  Arkansas 
'Standard  fire  insurance  policy  of  tlie  Ins.  Co.  v.  Laster,  108  Ark.  261,  156 
state  of  New  York'  ])rovided,  how-  S.  W.  848  (failure  to  comply  consti- 
ever,  that  if  such  filing  shall  have  tutes  conii)lete  defense  and  forfeits 
l)eeii  made  prior  to  .liinuarv  first,  policy), 
nineteen  hundred  and  eigliteen,  such 
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And  pro\  isidiis  are  roa-^^Diuilile  and  ^■alid  whii-li  i-0((uii'c  ])ro()i's  to  be 
signcil  and  ^^\V(ll■^  to,  ihal  an  ilonii/.t'd  acrcjnnt  lie  f'nrnii^liod  of  tlu' 
property  tlaimod  to  bo  daniaj;cd  or  lost,  and  also  that  assured  stati' 
his  kiiowlodue  and  belief  as  U)  the  lime  and  origin  of  the  lire.^" 

Where  a  policy  makes  certain  proofs  to  be   furnished  by  tlic 

a:?sured  in  case  of  loss,  conditions  to  be  complied  with  by  him  befovo 

Georyia. — Camion   v.   PhaMiix  Ins.  niau's  Ins.  Co.  A'.\  N.  11.  021,  80  Am. 

Co.   110   Ga.   5()3,   78  Am.   St.   Kep.  Dee.  197. 

124,  3")  S.  E.  77.");  Southern  Home  New  York. — Blossom  v.  Lycomin«:- 
Building  &   House   Assoc,   v.   Home   Ins.    Co.    M  N.   Y.   1()2;    Slocum   v. 

Ins.  Co.  94  Gn.  108,  27  L.K.A.  844,  Saratooa.  &  Wasliinsiton  Fire  Ins.  Co. 

47  Am.  St.  Kep.  147,  21  S.  E.  875.  lU  N.  Y.  Supp.  72,  149  App.  Div. 

loira.—Bsxrrv  v.  Comicil  Bluffs  Ins.  807,  41  Ins.  L.  J.  904. 

Co.    76    Iowa,    009,   41    N.    W.    373;  Oklahunm.—'^iini-e     v.     Oklahoma 

Edaerlv  v.  Farmers'  Ins.  Co.  43  Iowa,  Fire  Ins.  Co.  31  Okla.  208,  38  L.K.A. 

587.  (N.S.)  420,  120  Fac  948. 

Kausas. — American     Central     Ins,  Oregon. — Bruce    v.    German    Sav- 

Co.   V.   Hathawav.  43  Kan.   399,  23  ings  &  Loan  Soc  24  Or.  486,  34  Pac. 

Pac.  428.  1  () :  Weidert  v.  State  Ins.  Co.  19  Or. 

Kenfucki/.—'Sitisura  Fire  Ins.  Co.  2()1,  20  Am.  St.  Hep.  809,  19  Ins.  L. 

V.   Layue.  l02  Ky.   (505,  172   S.   W.  J.  740,  24  Pac.  242. 

1090    (condition    i)recedent    to    right  Peiiusi/lvania. — Alasino  v.  Farmers' 

to   sue    but    failure   to    furnish    does  &  Mechanics'  Mutual  Ins.  Assoc.  235 

not  preclude  recovery).  Pa.  419,  84   Atl.   40(i,  41  Ins.  L.   .1. 

lUinoi.s. — Davis    v.    Davis,   49    Me.  1740    (under  by-law). 

282.  Tennessee. — Pluenix     Ins.     Co.     v. 

Massachusetts. — Bennett    v.    ^rEtna  ^lunday,  5  Cold.   (45  Tenn.)  547. 

Ins.  Co.  201  Mass.  554,  131  Am.  St.  Washington. — Hatcher     v.     Sover- 

Rep.  414.  88   X.   E.   335;   Tavlor  v.  eiyn   Fire   Assoc.   71  Wash.  79,  127 

.Etna   Life    Ins.    Co.    13    Gray    (79  Pac.  588,  42  Ins.  L.  J.  137. 

Mass. )  434.  West  Virginia. — ]\lorris  v.  Ducliess 

l//c// (>/«.— Gould       v.       Dwellino'  Ins.  Co.  67  W.  Va.  3(58,  68  S.  E.  22; 

House  Ins.  Co.  90  Mich.  302,  308,  51  Peninsular    Land    Transfer    &    Mfg. 

N.  W.  45.1,  52  N.  W.  754;  McGraw  Co.  v.  Fraiddin  Ins.  Co.  35  W.  Va. 

V.  Gerniania  Fire  Ins.  Co.  54  :Mich.  066,  14  S.  E.  237. 

145,  19  N.  W.  927.  England.— Mi-Van\  v.  Montreal  Iii- 

Missouri.- — Crottv     v.     Continental  hind  Ins.  Co.  2  U.  C.  Q.  B.  59;  Kopcr 

Casualty  Co.  163  Mo.  App.  028,  140  v.   London,   1   El.   &   E.   825,  5   Jur. 

S.  W.  833,  41  Ins.  L.  J.  1220.     See  (N.  S.)   491,  7  AY.  R.  441,  28  L.  J. 

Fulton    V.    Ph(pnix   Ins.    Co.   51   Mo.  Q.  B.  200;  Worslev  v.  Wood,  (5  Term 

App.  460,  2  Mo.  Leg.  News,  158.  Rep.  710,  2  H.  BL  574,  3  R.  R.  323; 

Montana. — Da  Rin  v.  Casualty  Co.  Commercial     Unicm     Assur.     Co.     v. 

of  America,  41  Mont.  175,  27  L.R.A.  Alaryeson,  29   Can.  S.  C.  601,  rev'g 

(X.S.)  1104n,  137  Am.  St.  Rep.  109,  31  N.  S.  337;  Brownell  v.  Atlas  Ins. 

108  Pac.  (549.  Co.   (Atlas  Ins.  Co.  v.  Brownell)   29 

Nebraska. — Woodmen's      Accident  Can.  S.  C.  537,  rev'g  31  N.  S.  348. 

Assoc,    y.    Pratt,    62    Neb.    673,    55  See  §  3280  herein  and  compare  §§ 

L.R.A.  291,  89  Am.  St.  Rep.  777,  87  3282,  3289-3297  herein. 

N.   W.   546;   McCann  y.  ^tna  Ins.  ^^  Fidelity-Phenix      Ins.      Co.      v. 

Co.  3  Neb.  198.  Sadau,   —   Tex.    Civ.   App.   — ,   167 

New  Hampshire. — Patrick  v.  Fire-  S.  W.  334. 
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lie  has  any  claim  against  the  company,  he  must  comply  with  such 
conditions  substantially,  if  not  strictly,  before  he  can  recover,  al- 
though faihire  to  make  such  proof  may  be  waived  by  the  company.^" 
There  need  be,  however,  only  a  substantial,  reasonable  compliance 
with  these  conditions;  a  strictly  literal  compliance  is  not  neces- 
sar\-.^  80  it  is  accordingly  dechu-ed  that  provisions  in  a  policy, 
requiring  notice  to  be  given  within  a  specified  time  of  a  loss  or 
injury  for  which  indemnity  is  claimed,  or  the  policy  Avill  be  for- 
feited are  not  necessarily  and  in  every  instance  to  be  literally  com- 
[)lied  with,  in  order  to  prevent  a  forfeiture  of  the  policy ;  and  ^  such 
provisions  should  be  '"reasonably  and  not  i*igidly  construed.''  ^ 

Sucli  provisions  are  liberally  construed  and  held  to  require  only 
the  best  evidence  of  the  fact  which  the  party  possesses  at  the  time 
and  good  faith  on  the  part  of  assured,  and  the  claimani  is  not  bound 
to  technical  strictness  either  as  to  time  or  manner  in  complying 
with  such  conditions,  and  the  construction  will  'oe  rather  against 
than   in  favor  of  the  assurer.*     This  distinction  also  exists  that 

2°  Weidert    v.    State    Ins.    Co.    19  Avith    policy   requiring-   proofs   under 

Oreir.  2(31,  20  Am.  St.  Kep.  809,  24  oath,    see    note    in    2S    L.R.A.(N.S.) 

Pac.  242.  651 :  on  wlien  strict  comiilianoe  with 

^  Miller  v.  Hartford  Fire  Ins.  Co.  ref;uirement  as  to  time  of  notice  in 

70    Iowa,   704,  29    X.   W.   411.      See  accident  or  health  policy  is  excused, 

also    to    the    same    i)(>inl  :      Jefferson  see  notes  in  18  L.K.A.(X.S.)  109;  27 

IJealty    Co.    v.    Emj)loyers'    Liability  L.R.A.(N.S.)   319;  on  when  delay  in 

Assur.  Corp.  149  Ky.  741,  149  S.  W.  giving    notice    or    makintr    proof    of 

JOU;  JEtna  Life  Ins.  Co.  v.  Bethel,  death  under  policy  of  life  insurance 

140  Ky.  608,  121  S.  W.  523,  40  Ins.  is  excusable,  see  note  in  41  L.R.A. 

L.  J.  108    (allegation   of  substantial  (N.S.)    285. 

compliance);  Barker  v.  Phtenix  Ins.  ^  Woodmen     Accident     Assoc,     v. 

Co.  8  Johns.  (N.  Y.)  307,  5  Am.  Dec.  Pratt,   62   Neb.   673,  55  L.R.A.  291, 

.339 ;     Padgett     v.     North     Carolina  87  N.  W.  546,  31  Ins.  L.  J.  183.    See 

Home   Ins.   Co.   98   S.   Car.   244,   82  also    Metropolitan    Casualty    Co.    v. 

S.   E.  409    (a  case  where  the   facts  McAuley,  134  Ga.  165,  67  S.  E.  393. 

were  held  a  rea.sonably  full  and  exact  '  Will  &  Banner  Co.  v.  Rochester 

compliance);     National    Union    Fire  German   Ins.    Co.    125    N.    Y.    Supp. 

Ins.  Co.  V.  BurklK.lder,  116  Va.  942,  606,  140  App.  Div.  691,  40  Ins.  L.  J. 

83  S.  E.  404.  45  Ins.  L.  J.  60;  North  40,  43,  per  Robson,  J. 

British    &     ^fercamile    Ins.     Co.    v.  *  Kenlnrki/. — Northwestern         Ins. 

NidilTer,  112   Va.  5!)1.  72  S.  E.  130,  Co.  v.  Atkins,  3  Bush   (Ky.)  328,  90 

40   ins.   L.  .1.   203(».  Am.  Dec.  239. 

Substantial     (-(juipliance     sullicient  A>"'  York. — Bumstead  v.  Dividend 

but  if   insured    is    re(|uired   t<»    make  Mutual  Ins.  Co.  12  N.  Y.  81;  Will  &, 

proof  under  natli   there  is  not  sulli-  Baiimer  Co.  v.  Rochester  German  Ins. 

cicnt    compliance    if    not    done.      St.  Co.  125  N.  Y.  Supp.  606,  140  App. 

Paul   Fire  &  Marine  Ins.  Co.  v.  Mit-  Div.  691,  40  Ins.  L.  .1.  40. 

tendorf,  24  Okla.  <i51,  104  Pac.  651.  Oregon. — Dakin  v.  (^ueen  City  Fire 

On  furnishing  i)roofs  of  loss  not  Ins.  Co.  59  Orep:.  269,  117  Pac.  419, 
under  oath  a.s  substantial  compliance  40  Ins.  L.  J.  18!)2,  1897. 
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altlioiigli  torlniically  proofs  of  loss  must  substanli'illy  moct  jiolicy 
ivquinMiieuts  \n  order  to  appraise  insurer  as  lo  llic  lire  and  the 
partit'ulars  tluMvof.  still  such  ]>rool"s  are  not  to  he  tested  Ity  the 
ruU\s  of  evidence  n^quired  to  proNc  a  loss  in  court  since  the  latter 
exists  independently  of  the  forni(>r.^ 

Another  point  is  this,  that  it  is  not  cont(>nij)late.l  tliat  conditions 
as  to  proofs  of  loss  should  i-ecpiire  assured  to  do  that  which  is 
pi-actieally  inqxissihle  as  no  ])resuni|)tion  of  such  an  intent;  will  he 
held  to  exist  although  good  faith  is  required  on  the  part  of  assured 
to  disclose  such  information  as  he  possesses,  so  that  if  he  complies 
in  this  respect  with  the  requirements  of  the  policy  and  lo  the 
extent  of  his  ahility,  it  will  suflice.^ 

The  ccrtilicate  of  loss  need  not  he  in  the  ])reeise  words  specified 
in  the  policy.  If  it  be  so  drawn  as  evidently  to  mean  the  same 
thing,  it  is  enough,'  and  it  is  sufficient  even  though  some  unneces- 
sary facts  be  set  forth.*  So  while  ordinarily  no  particular  form  of 
proof  is  required  and  it  is  sufiicient  that  the  j^roof  is  ample  to 
enable  insurer  to  consider  its  rights  and  liabilities,^  still  assured, 
where  it  is  in  his  power  so  to  do,  should,  however,  furnish  notice 
and  proofs  of  loss  within  the  prescribed  time,  and  as  near  as  possible 
in  accordance  with  such  form  and  mode  as  may  be  required  by 
the  terms  of  the  contract.^" 

Pennsylvania.— BingeW     v.     Koyal  Ins.  Co.  98  S.  Car.  244,  82  S.  E.  409; 

Ins.   Co.   Ltd.   240    I'a.   412,   87   Atl.  Da  Kin  v.  Casualty  Co.  of  America, 

955.  41  Mont.  175,  27  L.R.A.(N.8.)  1104, 

See  also  to  same  point:   Franlvlin  137  Am.  St.  Rep.  70i),  108  Pae.  049. 

Ins.  Co.  V.  Culver,  0  Ind.  I'M;  Sims  See  also  yEtna  Life  Ins.  Co.  v.  Mil- 

V.  State  Ins.  Co.  47  Mo.  54;  Hilmer  ward,  20  Ky.  L.  Kep.  588,  08  L.R.A. 

•V.   Western   Travelers'   Accdt.  Assoc.  285,  82  S.  W.  304. 

80   Neb.   285,  27   L.li.A.(N.S.)    319,  M^ingell    v.    Royal    Ins.    Co.    Ltd. 

125  N.  W.  535;  McLau^ldin  v.  Wash-  240  Pa.  412,  87  Atl.  955. 

ington  Co.  Ins.  Co.  23  Wend.  (N.  Y.)  '.Etna  Fire  Ins.  Co.  v.  Tyler,  10 

525;  Sexton  v.  Mouluomery  Ins.  Co.  Wend  (N.  Y.)  385,  392,  30  Am.  Dee, 

^1    Barb.     (N.    Y.)     191;    Lenox    v.  90. 

Pnitedlns.  Co.  3  Joims.  Cas.  (N.  Y.)  *  j^arker    v.    Phoenix    Ins.    Co.    8 

224;   Lyeominn-   County   Ins.    Co.   v.  Johns.   (N.  Y.)  307,  5  Am.  Dee.  339. 

l'l)degraff,  40    I^a.   St.   311.  See   also    Erwin  ,v.    Springlield    Ins. 

See  §§  220  et  se(|.  herein;   Catlin  Co.  24  Mo.  App.  145;  Cornell  v.  Le 

V.  Springfield  Fire  Ins.  Co.  1  Sum.  Roy,  9  Wend.   (N.  Y.)   103. 

(U.    S.    C.    C.)    434,   Fed.    Cas.   No.  » O'Brien  v.  North   River  Ins.  Co. 

2,.522;    Great    Western    Ins.    Co.    v.  of  N.  Y.  212  Fed.  102,  123  C.  C.  A. 

Staaden,  20  III.  200;  Baltailc  v.  Mer-  018,  44  Jns.  L.  J.  48. 

chants'   Ins.   Co.   3   Rob.    (La.)    384;  As  to  blanks  furnished  by  insurer, 

Wellcome  v.  People's  Equitable  Fire  see  §§  3280,  3347  herein.     See  also 

Ins.    Co.    2    Gray    (08    Mjiss.)    480;  Hughes   v.    Central    Acfdt.    Ins.    Co. 

contra,  Blakely  v.  Phoenix   Ins.   Co.  222  Pa.  402,  71  Atl.  923. 

20  Wis.  205,  97  Am.  Dec.  388.  ^^  Provident    Life    Ins.    &    Invest- 

*  Padgett  V.  North  Carolina  Home  ment  Co.  v.  Baum,  29  Ind.  230;  Wel- 
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An  affidavit  by  the  insured  describing  the  premises  insured,  stat- 
ing their  loss  and  the  date  thereof,  the  amount  of  damage  and  of 
the  insurance,  and  that  the  cause  of  the  fire  is  unknown,  is  a  sub- 
stantial compliance  with  the  terms  of  a  policy  requiring  the  insured 
to  furnish  the  insurer  with  proof  of  loss.^^  And  if  a  claim  against 
an  insurance  company  is  prosecuted  by  an  administrator  or  other 
legal  representative  of  a  deceased  pcreon,  a  substantial  compliance 
with  the  ])reliminary  proofs  of  loss  required  by  the  policy  to  he 
made  by  the  assured  is  suflicient.^^  If  an  insurer  is  notified  of  a 
loss  by  assured  soon  after  it  has  occurred,  and  the  latter  has  sub- 
mitted an  itemized  statement  of  the  difi'erent  articles  destroyed  in 
the  form  of  two  schedules,  one  containing  those  articles  w4uch  the 
insured  claimed  were  included,  and  the  other  those  articles  and 
the  names  of  the  owners  which  may  have  been  insured  under  the 
policy,  this  is  sufficient  notice  and  proof  of  loss  to  entitle  the  insured 
to  recover.^^  In  an  action  on  a  fire  policy,  parol  evidence  is  not 
admissible  on  the  part  of  plaintitt'  to  prove  a  fact  in  support  of  his 
claim  of  loss,  when  no  proof  thereof,  has  been  made  and  presented 
to  the  insurer  prior  to  the  institution  of  the  suit,  and  it  does  not 
appear  from  the  record  that  such  fact  was  not  discovered  by  plain- 
titf  before  suit  was  brought.^* 

Where  proofs  of  loss  required  to  be  made  and  served  upon  the 
comi)any  by  a  policy  are  sufiicicntly  full  to  give  the  company  notice 
of  the  loss  required  by  another  provision  in  the  policy,  the  same 
document  will  be  sufficient  as  a  notice  of  the  loss,  as  well  as  proofs 
of  loss.  15 

§  3276.  Proofs  of  loss:  parol  contract. — In  an  action  upon  a  con- 
tract or  agreeme!it  to  insure  and  to  issue  a  policy  the  failure  of  the 
insured  to  furnish  prijofs  of  loss  to  the  insurer  in  accordance  with 
tiio  provision  as  to  notice  and  proofs  of  loss  contained  in  its  printed 

foiiie    V.    I'l-oplc's    Miitiuil    File    Ins.  )v   MiUual    Ins.   Co.   06   Pa.   St.  9,  5 

Co.  2  (Jray  (08  .Ma.s.s.)   480;  I'atrick  Am.  Kcp.  318. 

V    Farmers'  Ins.   Co.  43  N.   II.  0-!l,        ^^  Ocrmania   Fire  Ins.  Co.  v.  Cur- 

80  Am.  Dec.  107;  Beally  v.  Lycominj,'  ran,  8  Kan.  !). 

Ins.   Co.   06   Pa.   St.  !>,  5   Am.   Ixep.        "  Kcllncr    \ .    I"'ire    Association    of 

318;    Cornell    v.    Milwankee    .Mutual  I'liiladdpliia,  V2H  Wi.s.  233,  110  Am. 

Fire  Ins.  Co.  18  Wis.  387,  and  cases  St.  Kep.  4.'»,  100  N.  W.  1000,  35  Ins. 

cited  al)ove  in  tiiis  .section.  1j.  3.  .')0'_'. 

^Hilochesler   Loan   &   I>ankin<(   Co.        ^^("aiinon   v.    I'lioiiix   Ins.  Co.  110 

V.  Lihertv  Ins.  Co.  44  Neh.  537,  48  Ca.  r)(i3,  78  Am.  S(.  |{ep.  124,  35  S. 

Am.  St.  Hep.  745,  02  N.  W.  877.  K.  775. 

See  Wvman  V.  People's  Ecjuity  Ins.        i^IIarliord    Fire  Ins.   Co.  v.   K'ed- 

Co.  1  Allen   (8:t  Mass.)   301,  7!)  Am.  din-    17  Fla.  22H,  67  L.R.A.  518,  110 

Dec.  737;  I'.eatly  v.  Lycoming  Couri  Am.  St.  \iv\).  118,  37  So.  62. 
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fonus  is  no  defense. ^^  But  in  an  action  upon  a  contract  of  insur- 
ance, liowcvcr,  even  tlioup;li  no  ])()licy  lias  been  issued  as  agreed 
upon,  the  failure  of  the  insured  to  furnish  the  proofs  as  usually 
recpiired  by  the  policies  of  the  insurinp;  conipanj'  will  prevent  a 
recovery."  It  is  also  held  that  the  rights  of  one  wliose  ])ropcrty  is 
destroyed  l>y  fire  after  an  oral  contract  to  insure  it,  but  before  a 
policy  therefor  is  issued  are  subject  to  the  provisions  of  the  standard 
policy  prescribed  by  law,  and  he  can  recover  only  by  compliance 
with  the  conditions  required  by  such  policy,  including  that  as  to 
furnishing  proofs  of  loss  within  a  specified  tinie.^^ 

§  3277.  Notice  and  proofs  of  death. — Life  policies  generally 
require  .that  notice  and  proofs  of  death  be  furnished  within  a 
certain  time  after  the  death  of  the  insured,  and  stipulate  for  for- 
feiture in  case  of  noncompliance.  The  construction  of  these 
conditions  is  similar  to  that  of  like  ones  in  tire  policies.  If  the 
policy  specifies  the  time  within  which  such  conditions  must  be 
complied  with,  with  the  proviso  that  all  rights  under  the  policy 
shall  be  forfeited  in  case  of  noncompliance,  then  no  recovery  can 
be  had  except  the  requirements  of  the  policy  l>e  fulfilled,  and  it 
is  held  that  only  the  act  of  God  will  excuse  a  noncompliance.^^  But 
the  policy  may  contain  no  forfeiture  clause,  and  in  such  case  if  it 
does  provide  for  forfeiture  for  violation  of  some  of  the  other  con- 
ditions of  the  contract,  still  a  failure  to  furnish  notice  and  proofs 
as  required  will  not  cause  a  forfeiture.^" 

It  may  ])e  stated,  however,  as  a  general  rule  in  the  absence  of 
some  policy  or  statutory  requirement  to  the  contrary,  that  sufficient 
proof  of  death  is  made  by  evidence  in  any  form  which  is  substantial 
and  trustworthy  enough  to  enable  the  insurer  to  form  an  intelligent 
estimate  of  his  rights  and  liabilities  under  his  contract;  and  any 

^®  Nebraska  &  Iowa  Ins.  Co.  v.  combe  v.  New  York  Life  Iiis.  Co.  46 
•Scivers,  27  Neb.  341,  43  N.  W.  351.  Oreg.  316,  80  Pac.  213,  34  Ins.  L.  J. 
See  also  New  England  Fire  &  Marine   558,  564. 

Ins.  Co.  V.  Roljinson,  25  Ind.  536;  But  conipure  §§  3280,  3347  herein. 
Post  v.  iEtna  Ins.  Co.  43  Barb.  (N.  On  forfeiture  by  failure  to  furnish 
Y.)   351.  ])roofs     of     loss     within     stipulated 

^■^  Barre  v.  Council  Bluffs  Ins.  Co.  tinae,  see  note  in  18  L.R.A.  85 ;  on 
76  Iowa,  609,  41  N.  W.  373.  when  delay  in  giving-  notice  or  mak- 

^'  Hicks  V.  Britisli  America  Assur.   ing  proof  of  death  is  excusable,  see 
Co.   162  N.   Y.   284,  48  L.R.A.   424,  note  in  41  L.R.A. (N.S.)  285. 
56  N.  E.  743.  '^^  See  American  Central  Ins.  Co.  v. 

i^Palton  V.  Employees'  Relief  Heaverin,  18  Ky.  Law  R:  190,  35 
A.S.SOC.  20  L.  R.  Ir.  03;  Gamble  v.  S.  \V.  922.  And  "see  §  3282  lierein. 
Accident  Ins.  Co.  4  Ir.  R.  C.  L.  204;  On  etfect  of  failure  to  give  notice 
Home  Ins.  Co.  v.  Lindse^y,  26  Ohio  or  make  i)roof  of  los.s  within  time  re- 
St.  348.  See  Crotty  v.  Continental  quired  in  policy  in  absence  of  forfeit- 
Casualty  Co.  163  Mo.  App.  628,  14(i  ure  clause,  see"  note  in  L.R.A.1915F, 
S.  AV.  833.  41  In.>.  L.  J.  1230;  Stiiicli-   1210. 
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succinct  and  inleUiiient  statement,  giving  the  information  called 
for  by  the  policy,  whether  verified  or  not  or  whether  by  eye-witnesses 
or  not,  is  sufhcient  to  put  the  insurer  upon  inquiry  to  determine 
whether  he  is  hal)le.  The  proofs  may  be  other  than  judicial  evi- 
dence, such  as  the  sworn  testimony  of  witnesses  delivered  orally 
or  by  deposition,  or  by  aflidavit;  they  include  evidence  of  any 
degree  which  would  tend  to  establish  a  disputed  fact :  ^  nor  need  the 
proofs  of  insured's  death  be  of  a  higher  grade  than  would  be  suffi- 
cient to  establish  a  claim  on  the  policy  in  a  court  of  law.^  And 
even  a  requirement  of  ''satisfactory"  proofs  of  death  exacts  no  more 
than  that  the  fact  of  death  shall  be  shown  with  reasonable  definite- 
ness  and  certainty.^  So  where  the  policy  does  not  require  that 
the  preliminary  proof  shall  specify  the  mode  and  manner  of  death, 
but  merely  set  forth  proof  of  the  injury,  and  that  the  death  was 
occasioned  by  such  accidental  injury,  it  is  held  that  the  plaintiff 
may  recover,'  although  the  preliminary  proofs  unwittingly  ascribe 
the  injury  to  a  wrong  cause.*  But  a  failure  to  comply  with  a  statute 
and  make  an  affidavit,  or  to  swear  to  proofs,  or  to  state  in  accord- 
ance with  affiants'  knowledge  the  manner  of  assvired's  death  renders 
said  proofs  insufficient.*  And  where  the  right  is  reserved  to  expend 
the  agreed  policy  amount  on  death  of  a  member's  wife  towards 
burial  expenses,  and  notice  of  the  death  is  not  given  until  after  the 
funeral  the  society  is  not  liable.^ 

Again,  the  determination  of  the  point  whether  sufficient  proof 
of  death  has  been  given  does  not  rest  with  the  insurer  alone."^  And 
if  the  proofs  disclose  facts  constituting  a  defense  to  the  policy,  this 
will  not  derogate  from  the  sufhciency  of  the  proofs  as  proofs  of 
death.*  And  the  question  of  the  sufficeincy  of  proofs  under  a  life 
i»ohcy.  nuist  be  detonuined  as  of  a  time  not  later  than  the  institu- 
liiiu  of  the  suit  upon  the  policy.^    Affirmative  proof  of  loss  under 

M)ii  Kin  V.  Casiuiltv  Co.  41   Mont  *  Stephenson      v.  _  Rankers'      Life 

]7.').  27  L.H.A.(X.S.)  il(i4n,  137  Am.  Assoc.  108  Iowa,  »)3/,  7!l  N.  W.  459; 

St.  lie]).  709.  108  Pac  049.  Acts  18th  Gen.  Assemb.  211,  sec.  3; 

2   Etna  Life  Lis.   Co.  v.   Mil  ward,  McClain's   Code   1888.  .sec    1734. 

2ti  Ky.  L.  Kep.  .')89,  08  L.H.A.  285,  See  §§  3314,  3347  herein. 

SJ   S."  W.   304.     See  also  Ad^ett   v.  «  Talbot  v.   Tipperary   Men's  Nat. 

\.,rth  Carolina  Home  Ins.  Co.  98  S.  Soc.  &  Benefit  Assoc.  52  N.  Y.  Supp. 

('.  244,  82  S.  K.  409.  033,  23  Misc.  480. 

''I'.ii'ffah.  U.an  ii:  Trust  &  Sale  De-  'Da  Rin  v.  Casualty  Co.  41  Mont. 

,H„it    C.     V.    Kiii-hts   Templar   and  175,  27  L.R.A.(N.S.)  1164n,  137  Am. 

\[;.s.,Mie   Mutual    Aid   Assoc.   120  N.  St.  Rep.  709,  108  Pac.  049. 

Y    450    2'^  Am.  St.   Rei).  839,  27  N.  *  charter    Oak    Life    Ins.    Co.    v. 

i:'  ,,4-_>.  Rodel,  95  U.  S.  232,  24  L.  ed.  433. 

Set-  ^  3290  heroin.  ^  Security  Bank  v.   E<iuitable  Life 

*  North  American  Life  &  .Vecideut  Assur.   Soc.  112  Va.  402,  35  L.R.A. 

l!i«.  C).  V.  l',()rron-ii>,  (i9  Pa.  St.  4.3.  159,  71  S.  E.  047. 
8  Am.  Kep.  212. 
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an  tu'cidtMit  policy  is  uivcn  wliere  the  insured  is  notified  of  the 
death  of  the  insured,  and  its  surgeon  takes  pari  in  a  post  mortem 
examination,  altliouuli  formal  lilanks  arc  not  filled  out  until  after 
\vards.^°  A  clause  in  a  wife's  policy  on  the  husband's  life,  requiring 
notice  "of  the  just  claim  of  the  assured,"  has  reference  to  her  claim 
or  title  to  the  ])()licy.  and  not  to  the  justness  of  her  cause  of  action 
tiiereon.^^ 

If  asmrcd  holds  several  policies  issiied  by  the  same  insurer  upon 
his  life  and  there  is  no  requirement  for  separate  proofs  there  is  no 
substantial  reason  for  a  separate  proof  of  death  upon  each  one  of 
them  except  insurer  demands  it,  so  that  proof  under  any  one  of 
said  policies  is  sufficient,  especially  so  where  assurer  admits  that  it 
has  had  notice  of  insured's  death  and  that  he  was  the  same  person 
of  whose  death  i)roofs  have  been  furnished  under  another  or  other 
policies.^'^ 

§  3278.  Notice  and  proofs  of  loss,  death,  etc.:  condition  precedent 
to  recovery. — The  question  of  conditions  precedent  is  so  far  relevant 
to  and  involved  in  the  consideration  of  other  particular  points  as  to 
notice  and  proofs  of  loss,  etc.,  that  it  is  necessarily  discussed  in  con- 
nection therewith  under  different  sections  throughout  this  chapter," 
and  it  will,  therefore,  be  only  briefly  considered  here. 

If  the  policy  provides  that  in  case  "of  the  death  of  the  insured 
notice  must  be  given  to  the  company  within  a  certain  speecified  tim(> 
thereafter,  and  makes  the  requirement  a  condition  precedent  to 
recovery,  notice  must  be  given  within  the  time  specified,  otherwise 
there  can  be  no  recovery,  except  there  has  been  a  waiver  of  the 
provision,  or  unless  the  act  of  God  has  prevented  a  compliance  with 
the  provision.^*    So  when  a  time  is  fixed  in  an  accident  policy  for 

^°  rrench    v.    Fidelity   &    Casualty  3281  herein),  see  also  the  several  sec- 
Co.  135  Wis.   259,  17  L.R.A.(N.S.)  tion  heading.s  under  thi.s  chapter. 
1011,  115  N.  W.  8G0.  ^*  This  question  arose  in  an  English 

On  admissibility  of  coroner's  find-  ease  (Gamble  v.  Accident  Ins.  Co.  4 

ings  to  show  cause  of  death,  see  notes  Ir.  R.  C.  L.  204),  where  the  policy 

in  68  L.R.A.  288;  45  L.R.A.(N.S.)  made  it  a  condition  precedent  to  re- 

404_  covery  that  notice,  together  with  full 

11  Charter  Oak  Life  Ins.  Co.  v.  particulars,  should  be  given  within 
Rodel,  95  U.  S.  232,  24  L.  ed.  433.  seven    days   after   the    death    of   the 

12  Bohle.s  V.  Prudential  Ins.  Co.  of  insured.  Owing  to  the  fact  that  the 
America,  83  N.  J.  L.  240,  83  Atl.  accident  was  a  sudden  one  and  pro- 
904  41  In.s.  L.  J.  1389;  84  N.  J.  L.  duced  instantaneous  death,  no  one 
315    86  Atl.  438.  gave  the  notice  required,  as  no  one 

13  In  addition  to  the  general  rule  was  aware  of  the  exislence  of  the 
concerning  conditions  precedent  in  ]K)licy.  The  court  held  that  a  failure 
fire  risks  (§  3275  herein),  and  neces-  to  give  the  notice  required  would 
sity  of  notice  and  proofs  being  with-  prevent  a  recovery,  as  the  failure  was 
in  time  limited  by  policy   (§§  3280,  not  due  to  the  act  of  God,  and  in- 
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the  giving  of  notice  of  an  accident  or  injur}-,  with  the  particulars 
thereof,  which  is  reasonable  in  its  character,  this  will  be  regarded 
as  a  condition  precedent  to  be  complied  with  before  recovery  can 
be  had.^^ 

§  3279.  Proofs  of  loss:  marine  risk:  certification  by  insurer's 
agent:  notice. — In  regard  to  proofs  of  loss  in  marine  risks  they  are 
generally  required,  expressly  or  impliedly  by  the  policy,  and  in 
some  policies  it  is  stipulated  that  if  an  agent  of  the  insurer  is 
located  at  or  near  any  place  where  damages  are  to  be  ascertained 
or  proofs  of  loss  taken,  or  a  general  average  adjusted,  that  said 
agent  shall  be  represented  upon  the  surveys,  and  that  all  proofs  of 
loss  shall  be  certified  to  by  him  as  correct  and  in  accordance  with 
the  laws  and  customs  of  the  place  where  they  are  prepared,  other- 
wise they  will  not  be  allowed  by  the  company. ^^  Policies  of  marine 
insurance  do  not  ordinarily,  however,  contain  any  express  stipula- 
tion such  as  is  found  in  fire  policies  concerning  furnishing  pre- 
liminary proofs  of  loss,  aside  from  that  providing  that  the  insurance 
will  be  paid  within  a  certain  time  "after  proof  of  the  loss."  This 
phrase  is  construed  as  meaning  that  the  insured  shall  furnish  the 
insurer  with  such  facts  as  will  be  necessar}^  to  enable  the  under- 
writers to  determine  the  fact  of  the  loss  and  the  extent  of  the  lia- 
bility." If  the  policy  provides  that  the  loss  is  to  be  paid  within 
thirty  days  after  proof  thereof,  this  does  not  mean  proof  in  a 
strictly  legal  and  technical  sense,  but  applies  to  reasonable  infor- 
mation of  the  fact  of  loss.  Proof  of  loss  of  goods  may  mean  an 
accompanying  proof  of  interest  sufficient  to  ascertain  the  identity 
of  the  goods  lost.  And  where  the  policy  on  a  vessel  required  only 
proof  of  loss,  the  exhibition  of  the  captain's  protest  stating  the  loss 

sured    ought    to    have    provided    for  icy  as  to  notice,  a  'Condition  precedent 

such    a    contingency    and    informed  and   not   a  collateral   agreement,  see 

some    one    of    the    existence    of    the  Employers'  Liabilit}'  Assur.  Corp.  v. 

policy.  Taylor",  2!)  Can.  S.  C.  104,  19  Can. 

See     also     Crotty     v.     Conliiieiilal  L.  T.  5G. 
Ca.siialtv  Co.  103  .AIo.  App.  028,  140        ^^  2  Phillips  on  Ins.   (3d  ed.)  sees. 

S.  W.  833,  41  Ins.  L.  J.  1220;  Amer-  1800-04;   2  Arnould  on  iMarine  Ins. 

ican  National  Life  Ins.  Co.  v.  Kowell,  (Perkins'   ed.   1850)    p.  1213,   *1200 

—  Tex.  Civ.  App.  — ,  175  S.  W.  170.  et    se(|.      Like   a   form   used   in    San 

Delay  of  eighteen  years  after  hus-  Francisco — Cargo.        See      Deering's 

band's  death  is  too  late  in  absence  of  Annot.  Civ.  Code  Cal.  sec.  2(i37. 
waiver    or    esto[)i)el.       Shearlock    v.        ^"^  Lovering  v.   Mercantile   ins.   Co. 

National  Lile  Ins.  Co.  of  N.  Y.  193  12   Pick.    (29    Mas-s.)    348;   Child    v. 

Mo.  App.  430,  182  S.  W.  89.  Sun  Mutual  Ins.  Co.  .3  Sand.  (N.  Y.) 

^'Woodmen     Accident     Assoc,     v.  20;   Lawrence*  v.   Ocean   Ins.   Co.  11 

Pratt,  02  Nob.   073,  5.5   L.R.A.   291,  Johns.   (N.  Y.)   241.     "Tiie  evidence 

89  Am.  St.  Kep.  777,  87  N.  VV.  5-J(i.  of  the  loss  under  this  provision  of  Iho 

But   compare    §S    3280,   3317   herein,  jxdicy  is  called   preliminary  ])roof :  " 

When  rcfpiirement  in  accident  i)ol-  2  I'hillips  on  Ins.   (3d  ed.)  sec.  1800. 
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has  been  hold  sufricient.  This  chiuiiie  lus  to  preh miliary  proofs  in 
marine  poHcies  is  to  receive  a  Hberal  interpretalioii  so  far  as  assured 
is  t'onoorned,  and  facts  and  docunionts  may  ho  achnissihlc  as  pre- 
Hminai-y  jn-oofs  whicli  arc  not  axhnissihlo  in  an  action  to  recover 
(ho  ann)unt  of  loss  or  damage.^^  AVhcrc  a  policy  sliimlated  for  the 
payment  of  loss  in  ninety  days  after  proof  and  adjustment  thereof, 
it  was  held  that  in  order  to  supixdt  an  action  for  loss  such  proof 
nuist  i\vst  be  exhibited  to  the  underwriters,  and  should  be  made  by 
the  protest,  bill  of  lading,  and  invoice,  or  such  other  equivalent 
proof  as  the  nature  of  the  loss  admits  of.^^  I'ndor  a  provision  of 
the  policy  that  a  loss  should  be  paid  'Svithin  thirty  days  after  the 
proof  thereof."  it  was  held  that  the  protest  of  the  master  of  a  loss 
)>y  capture  showing  the  l)ill  of  lading  and  invoice  was  sufficient 
preliminary  ]n-oof.^°  And  letters  containing  an  account  of  the  loss 
liave  been  held  sufHcient  ]:)rcliminai'y  proof.^  So  in  another  case 
the  protest,  invoice,  and  original  bills  of  parcels  of  the  goods  men- 
tioned in  the  invoice;  a  survey  of  the  goods,  by  which  it  appeared 
that  they  were  damaged  by  sea  water,  and  an  authenticated  account 
of  the  sale  of  the  goods  at  auction  were  considered  suthcient  proof 
of  interest  and  loss.^  Where  the  captain  of  the  vessel  was  a  prisoner 
and  could  make  no  ])ro(est,  it  was  held  suflicient  proof  of  the  loss 
where  the  insured,  who  had  been  informed  of  the  loss  by  the  pilot, 
conniiunicatcd  his  intelligence  to  the  underwriter.^  In  anothci- 
case  it  was  held  that  a  copy  of  the  register,  together  with  an  athdavit 
by  the  owner's  managing  agent,  who  was  also  an  owner,  stating  that 
nothing  had  been  heard  of  the  vessel  for  a  period  of  twenty  months, 
and  that  she  was  fifteen  monlbs  overdue,  was  sullicient.*  Tf  it  be 
agreed  in  the  policy  that  "if  the  \-essel  upon  a  regular  survey  should 
be  declared  unseaworthy  or  incapable  of  prosecuting  her  voyage 
by  reason  of  her  being  unsound  or  rotten,""  the  insured  should  be 
exonerated,   and   during   the   voyage   the   vessel   is   surveyed   and 

^^  See  Ruan  v.   Gardner,  1   Wasli.  2°  Lenox  v.  United  States  Ins.  Co. 

(C.   C.)   145,  Fed.   Cas.  No.  12,](I0;  3   Jolins.   Cas.    (N.   Y.)    224;   Taleot 

Lawrence  V.  Ocean  ]ns.  Co.  11  Jolnis.  v.  iMaine  Ins.  Co.  2  Johns.    (N.  Y. ) 

(N.   Y.)    241;    Lenox   v.    United   Ins.  i;i();   Smith   v.  Lo.uan,  1   Spears    (S. 

Co.  3  Johns.  Cas.  (N.  Y.)  224;  Talcul  C.)  274. 

v.  ^Jarine  Ins.  ("o.  2  Johns.   {X.  Y.)  ^  Craig  v.  Union  Ins.  Co.  (i  ,lolins. 

330,    136;     M'Intyre    v.     Bowne,     1  (N.  Y.)  22G,  .5  Am.  Dee.  222. 

Johns.    (X.   Y.)    229,  240;   Sleeht  v.  2  j,,i,iis|^ofi   y_   Colinnl)ian    Ins.    Co. 

Ilartshorne,  1  Joluis.   (N.  Y.)'*14i);  7   .John.s.    (N.  Y'.)    :5i:.. 

Child  V.  Sun  Mutual  Ins.  Co.  3  Sand.  ^  Munson  v.  New   Kn^Hand  .Marine 

(X.  Y.)    26;   Abel   v.   Potts,  3   Esi..  Ins.  Co.  4  Ma.ss.  88. 

242,  6  R.  R.  826.  *  Cliild  v.   Sun    M\itual    ins.   Co.  3 

i^Allegre  v.  Maryland   Ins.   Co.   (i  Sand.    (X.  Y.)   26. 
Har.  &  J.    (Md.j    408,  14   Am.  Dec 
289. 
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condemned,  the  survey  is  a  necessary  part  of  the  preliminary  proof, 
and  must  be  exhibited  or  some  account  given  of  its  nonproduction 
before  the  assured  can  bring  an  action.*  It  will  be  seen  from  the 
foregoing  cases  that  the  sufficiency  of  the  proof  of  loss  will  depend 
upon  the  circumstances  of  each  particular  case.  The  object  of  the 
proof  is,  as  we  have  stated,  that  the  underwriters  may  be  acquainted 
with  the  circumstances  and  extent  of  the  loss.  The  insured  may, 
in  some  cases,  be  enabled  to  give  fuller  details  than  in  others.  Where 
goods  shipped  for  transportation  are  insured  against  loss  by  thieves, 
it  is  held  that  the  assured  need  only  establish  a  prima  facie  case 
of  loss  by  theft,  witliout  showing  that  the  goods  were  lost  by  assail- 
ing thieves  from  without.® 

If  the  policy  condition  is  that  in  case  of  any  loss  or  misfortune  it 
shall  be  lawful  and  neces-ary  to  and  for  the  assured,  his  or  their 
agents,  factors,  servants  and  assigns,  to  give  to  the  assurers  prompt 
notice  of  the  disaster,  and  a  failure  to  do  so  will  render  the  assurers 
free  from  any  liability  for  loss  or  damage  under  the  policy,  the 
inquiry  is  whether  "prompt  notice"  was  given  within  a  reasonable 
time  and  with  due  diligence  under  all  the  circumstances;  such  a 
provision  is  also  valid  and  enforcealjle,  and  whether  or  not  such 
notice  would  have  been  of  benefit  to  insurer  is  immaterial;  and 
notice  given  nearly  a  month  after  the  disaster  is  not  ''prompt,"  and 
in  -uch  case  the  policy  is  avoided.' 

§  3280.  Notice  and  proofs  must  be  in  time  limited  by  policy, 
when:  when  not. — Where  the  policy  provides  that  notice  nuist  be 
iii\cn  and  proofs  of  loss  furnished  within  a  certain  prescribed  time, 
iind  that  a  faihu-e  to  comply  with  this  provision  shall  constitute  a 
bar  to  an  action  upon  the  policy,  the  condition  is  a  valid  and  bind- 
ing one,  and  if  such  stipulation  has  neither  been  complied  with  nor 
waived,  there  can  be  no  recovery.*  There  are,  however,  qualifica- 
tions of  or  exceptions  to  said  rule  which  are  con.sidered  herein. 

'  Haff  v.  Marine  Ins.  Co.  4  Johns.  lianoe  Ins.  Co.  (Del.  Sui)er.  Ct.  inOti) 

(X.  Y.)  132.     See  s.  e.  8  Jolms.  (N.  3(i  In.s.  L.  J.  <()4.  7(i(J. 

'^'.  I  1(53,  l(i4,  5  Am.  Dec.  3;U.  (lenrr/ia. — Graliain  v.  Nia«;aia  Fiic 

8  American   Ins.   Co.   v.    [:5rvan.  2«)  Tns.  Co.  inn  (Ja.  840,  IVl  S.  K.  .-)7!),  2S 

Wend.  (X.  Y.)  5(1.3,  37  Am.  D.-c.  278,  Tns.  L.  J.  442;  Soulliern  Home  I?iiil<i- 

s    e    1  Hill   (N.  Y.)   25.  iiiET  &  Loan  Assoc,  v.  Home  Ins.  Co. 

''Wl.alen    v.    We.stern    Assnr.    Co.  04  Oa.  168,  27  L.H.A.  844,  47  Am. 

185  Fed.  -100,  107  C.  C.  A.  500,  40  St.    Hep.   147,  21    S.    K.   ;{75    (prool 

Ins.  L.  J.  1270.  must  lie  made  witiiin  time  stipulated 

^  Ahihrtwd. — Talter    v.    Koval    Ins.  a.s  con«lition  precedent  to  |)ayment  oi 

Co.  124  Ala.  G81,  2(i  So.  2.52.  loss).' 

Arhansas. — Commercial     Kire    bn.  lUinoi^. — IMnrtin    v.    Illinois    Com- 

Co.  V.  Waldron,  88  Ark.  120,  114  S.  niercial    Men's    Assoc.    1*)5    ill.    Apj). 

W.  210,  .'58  Ins.  L.  J.  181.  '-l.       Com  pare     International     Salt 

Delaware. — Downs  v.  Cerman   A  I-  ^'<k    v.    Tennant,   114   111.    App.    30, 
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"When  failuro  to  coinply  with  ((iiuhlions  in  a  policy  relating  to 
inx)ofs  of  loss  is  duo  wholly  to  Ihe  fault  of  the  insured,  the  policy 
is  dead,  and  cannot  be  renewed  by  anylhin*;-  short  of  a  new  con- 
sideration, and  an  express  waiver  on  the  part  of  the  insurers.  If 
no  proofs  of  loss  are  served  in  time,  and  the  insurer  has  done  noth- 
inti  to  induce  the  omission,  the  insured  loses  all  rights  under  the 
pohcy,  and  the  insurer  is  not  bound  to  specify  his  defenses,  nor 
does  he  waive  those  not  specilied.^  So  a  bencliciary  named  in  an 
accident  policy  can  secure  no  benefit  therefrom  if  the  insured  failed 
to  take  the  necessary  steps  to  bind  the  company  by  giving  timely 
notice  of  the  accident  as  required  by  the  contract.^"  If  a  question 
is  unsettled  upon  the  ])oint  whether  the  indemnity  stipulated  for 
is  payable  weekly  or  at  the  termination  of  the  disability  period 
and  the  requirement  is  that  proofs  be  furnished  within  thirty  days 
after  the  end  of  the  period  for  which  insurer  is  liable,  such  proof 
cannot  be  furnished  after  thirty  days  but  it  does  not  follow  that 
it  cannot  be  furnished  before  that  time.^^  But  it  is  held  that  where 
notice  of  the  destruction  of  a  building  is  given  and  the  insurer 
would  not  be  aided  in  determining  its  liability,  and  no  claim  is 
made  by  it  as  to  the  necessity  of  proofs,  a  recovery  is  not  precluded 
by  failure  to  furnish  proofs  within  the  required  time  limit. ^'^ 

38    Ins.   L.   J.   308    (failure   to   give  1746     (mutual    fire    insurance    corn- 
notice  in  time  required  prior  to  ex-  patiy). 

ecution  of  proof  of  loss  is  matter  of  Washington. — Hatcher    v.     Sover- 

defense).  eign  Fire  Ins.  Co.  71  Wash.  79,  127 

K entuckif. —magara  Fire  Ins.  Co.  Pae.  588,  42  Ins.  L.  J.  137  (provision 

V.   Layne,  162  Ky.   665,  172   S.  W.  vaUd:    no   recovery   unless   complied 

1090   (furnishing  proofs  is  condition  -^[th  or  waived), 

precedent  to  right  to  sue,  but  failure  Compare  §  3282  herein, 

to    furnish    does    not    preclude    re-  q^  validity   of"  provision  of  acci- 

covery)  ;   Maryland   Casualty   Co    v.  ^^^^  ^^  j^g^^j^       j-            .^j^ing  notice 

Burns    149  Ky.  ooO    149  S    W    86.  ^^  ^^^.^^^^^  or  sickness  within  speci- 

(accident  policy:  notice:  stipu  ation  ^^^^              ^^^  ^^^^  .^^   ^g  l.r.a.(N. 

valid:  com])liance  prerequisite  to  re-  o  x  -inf. 

eoverv:    except    not    made    condition  '    a  t^r  ■'.     ,       c^.    .     t       /-.     -,r,  r^ 

precedent,  or  where  performance  im-  '  ^^^^^^^  v.  Statue  Ins.  Co.  19  Greg, 

possible).  261,  20  Am.   St.  Kep.  809,  24  Pac 

Maine. — Heywood  v.  Maine  Mutual  -^^^ 

Accident  Assoc.  85  Me.  289,  27  Atl.  ^°  Hatch  v.  United  States  Casualty 

154,  Co.  197  Mass.  101,  14  L.R.A.(N.S.j 

New  YorA;.— Slocum  v.  Saratoga  &  •')03     (annotated    on    nondevelopment 

"Washington  Fire  Ins.  Co.  134  N.  Y.  of  injury  as  affecting  time  for  giving 

Supp.  72,  149  App.  Div.  867,  41  Ins.  the   notice   required    by   an    accident 

L.  J.  964.  insurance  policy),  83  N.  E.  398. 

Pennsylvania. — Masino  v.  Farmers'  ^^  Mossop  v.   Continental  Casualty 

&  Mechanics'  Mutual  Ins.  Assoc.  235  Co.  137  Mo.  App.  399,  118  S.  W.  680. 

Pa.  419,  84  Atl.  406,  41  Ins.  L.  J.  ^^  j>o^.eii  y.  Agricultural  Ins.   Co. 
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(a)  When  stnct  compliance  excused;  impossibility  of  perform- 
ance, etc.,  delays;  reasonable  time.  When  causes  exist  rendering 
impossible  the  giving  of  notice  of  an  accident  and  injury  within 
the  time  required  bj'  an  insurance  policy,  notice  may  be  given 
thereafter,  and  the  beneficiary  will  be  excused  for  failure,  if  done 
within  a  reasonable  time,  or  within  the  time  stipulated  after  the 
cause  preventing  prior  compliance  ceases  to  exist. ^'  And  if  insured 
is  prevented  by  circumstances  from  complying  with  such  provisions, 
as  in  cases  where  certain  papers  and  books  of  account  have  been 
lost,  or  if  all  means  of  making  an  accurate  inventory  of  the  prop- 
erty destroyed  be  lost,  the  condition  should  be  so  construed  as  only 
to  require  the  best  and  most  perfect  statement  which  the  party 
can  make.^*  If.  however,  proofs  are  required  to  be  furnished  within 
a  certain  time,  insured,  in  order  to  avail  himself  of  the  loss  of  the 
policy  as  an  excuse,  must  show  that  it  was  lost  prior  to  the  fire  or 
within  such  time  limit  for  furnishing  proofs.^^  Service  of  notice 
of  claim  by  a  beneficiary  in  an  accident  policy,  made  as  soon  as 
practicable  after  obtaining  knowledge  of  the  existence  of  the  policy, 
is  sufficient, ^^  as  compliance  with  the  terms  of  the  policy  as  to  notice 
and  proofs  of  loss  within  a  reasonable  time  after  knowledge  of 
its  existence  und6r  all  the  circumstances  of  tlie  particular  case  is 
all  that  is  required."  So  where  a  life  policy  requires  proof  of 
death  to  be  furnished  within  two  months  thereof,  in  default  of 
which  all  claims  under  the  policy  shall  be  forfeited,  such  require- 

2  Pa.  Super.  Ct.  151,  38  W.  N.  C.  73  N.  H.  27^9,  111  Am.  St.  Rop.  609, 

469.  60    All.    1009    {considered    under    § 

^^  Woodmen     Accident     Assoc,     v.  3283  herein). 
Pratt,  62  Neb.  673,  o.'j  L.R.A.  291,  89        On    when    strict    compliance    with 

Am.  St.  Rep.  777,  87  N.  W.  546.  recmiremenl    as  to  time  of  notice  in 

See  also  Bingell  v.  Royal  Ins.  Co.  accident  or  health  policy  is  excused, 

Ltd.     240     Pa.    412,    87^  Atl.     9.35;  see   notes   in    18    L.R.A." (N.S.)    109; 

Shafer  v.  United  States  Casualty  Co.  27  L.R.A. (N.S.)  319. 
90   Wash.    687,   156   Pac.   861.      See       "Continental      Casualty     Co.     v. 

Constantino  \.  Massachusetts  Accdt.  Lindsay,  111- Va.  389,  69  S.  E.  344, 

Co.  221  Mass.  464,  109  N.  E.  447,  46  40  Ins.'L.  J.  124,  citing  Accident  Ins. 

Ins.  L.  J.  369.  Co.  y.  Byers.  62  Neb.  673,  55  L.R.A. 

"Bumstead    y.    Dividend    Mutual  291,  89  Am.  St.  Rep.  777,  87  N.  W. 

Ins.  Co.  12  N.  Y.  81,  per  the  court.  54(i;  Soloiiuin  y.  Fire  Ins.  Co.  160  N. 

See  §  3280  herein.  Y.  595,  46   L.R.A.  683,  73  Am.   St. 

"Preyost  v.  Scottish  Union  &  Na-  Rep.  707,  55  N.  E.  279;  Wooddy  v. 

tional   Ins.   Co.   Rap.  Jud.  Queb.  14  Old  Dominion  Ins.  Co.  31  Gratt.  362, 

C.  S.  203.  31  Am.  Rep.  732;   May  on  Ins.  vol. 

^^Cadv  y.  Fidelity  &  Casualty  Co.  2,  sec.  462.     See  Curran  y.  National 

134  Wis";  322,  17  L.R.A. (N.S.)   2(i(),  Life  Ins.   Co.   251   Pa.   420,  96   Atl. 

113  N.  W.  967;  Continenlal  ('a.^^ually  1041. 

Co.  V.  Lindsay,  111  Va.  389,  69  S.  E.        As  to  reasonable  time  under  stat- 

344,  40  Lis.  L.  J.  124.    But  caniparc  utes,  see  §  3347  herein. 
Johnson    y.    Maryland    Casualty    Co. 
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ment  is  a  (.•ondition  subs^oqiiont,  and  is  eomplied  with  by  a  submis- 
sion of  proof  of  death  within  a  reasonable  time  after  knowled.ue 
thereof,  and  of  the  existence  of  the  policy,  under  all  the  circum- 
stances of  th^  particular  case,^*  Proofs  are  also  submitted  within 
a  reasonable  time  after  insured's  death,  where  by  reason  of  want  of 
knowledge  of  said  death  and  of  the  existence  of  the  policy  and  the 
distance  between  the  place  where  insured  died  and  the  plaintilVs 
residence,  notice  was  not  given  for  several  months  and  proofs  wwr 
submitted  some  months  thereafter  but  as  soon  as  plaintiff  was  al^lo 
to  obtain  the  legal  assistance  necessitated  by  insurer's  refusal  to 
pay.^^  And  a  provision  in  a  life  policy  that  "notice  of  the  claim 
and  proof  of  death  shall  be  submitted  to  the  company  within 
ninety  days  after  the  decease''  does  not  defeat  the  claim  of  the 
beneticiary,  when  he  does  not  know  of  the  existence  of  the  policy 
or  of  the  death  of  the  insured,  until  more  than  a  year  thereafter, 
and  he  notifies  the  company  at  once  after  acquiring  such  knowl- 
edge.^" 

An  insured  is  also  excused  from  giving  notice  of  an  accident  to 
himself  within  the  time  required  by  his  policy,  where  the  accident 
produced  concussion  of  the  brain,  from  Avhich  he  Avas  unconscious 
for  sixteen  hours,  and  his  mind  appeared  deranged  and  crazed  for 
several  months  thereafter,  and  he  did  not  regain  the  use  of  his 
mental  faculties  in  their  normal  state  until  some  time  after  notice 
was  given. ^  So  where  insured  is  accidentally  injured  so  as  to  render 
him  unconscious  and  thereafter  cloud  his  mind  so  that  he  cannot, 
within  the  time  limited  in  an  accident  policy,  intelligently  give 
notice  to  the  insurer  of  such  accident,  he  is  thereby  excused  from 
compliance  with  the  conditions  of  the  policy  in  that  regard  while 
so  disabled.^  So  where  insured  is  insane  at  the  time  when  proofs 
are  required  to  be  furnished,  it  has  been  held  that  he  will  be  excused 
for  failure  to  furnish  the  proofs  within  the  prescribed  time.^    And 

^^  Munz  V.  Standard  Life  &  Acci-  ^  Woodmen     Accident     Assoc,     v. 

dent  Ins.  Co.  2(i  Utali,  69,  62  L.R.A.  Pratt,  62  Neb.  673,  55  L.R.A.  291,  89 

485,  99  Am.   St.   Rep.  830,  72  Pae.  Am.  St.  Rep.  777,  87  N.  W.  546. 

182.  That  insanity  excuses  compliance, 

On  when  delay  in  giving-  notice  or  see  Houseman  v.  Home  Ins.  Co.  78 
making  proof  of  death  under  policy  W.  Va.  203,  88  S.  E.  1048. 
of    life    insurance    is    excusable,    see  ^  Hilmer  v.  Western  Travelers'  Ac- 
note  in  41  L.R.A. (N.S.)  285.  eident  Assoc.  86  Neb.  285,  27  L.R.A. 

ininnz  V.  Standard  Life  &  Acci-  (N.S.)  319n,  125  N.  W.  285. 

dent  Ins.  Co.  26  Utah,  60,  62  L.R.A.  ^  Germania  Fire  Ins.  Co.  v.  Boykin, 

485.  72  Pae.  182.  12  Wall.   (79  U.  S.)   433,  20  L.  ed. 

^nicElroy  v.  John  Hancock  Mu-  442. 

tual  Life  Ins.  Co.  88  ^Id.  137,  71  Am.  On  insanity  or  sickness  of  insured 

St.  Rep.  400j  41  All.  112.  as  excuse  for  failure  to  give  notice 
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where  after  an  accident,  insured  had  a  kicid  interval  but  thereafter 
and  up  to  the  expiration  of  the  period  limited  within  which  to  give 
notice  he  became  dangerously  ill  and  delirious  practically  all  the 
time,  his  failure  to  give  notice  until  after  such  period  of  limitation 
had  expired  is  excused,  for  he  was  not  compelled  to  act  during  his 
lucid  interval  as  he  v.a.s  entitled  to  the  balance  of  the  specified  time 
limit  within  which  to  give  said  notice,  and  the  contract  will  not 
be  construed  to  read  that  he  must  have  anticipated  his  delirium 
and  give  notice  at  a  time  far  short  of  that  allowed  in  which  to 
give  it.'*  Seemingly  opposed  to  the  above  decisions,  however,  is  a 
New  York  case  where  it  is  held  that  assured  is  not  relieved  from 
the  requirement  to  give  notice,  by  himself  or  representative,  wdthin 
a  certain  time,  of  illness  or  injury,  by  the  fact  that  because  of 
delirium  he  is  unable  to  remember  that  he  has  the  policy.*  And 
while  an  exception  to  the  rule  requiring  compliance  with  a  time 
requirement  exists  where  it  is  impossible  to  comply,  still  unless 
insured's  faculties  are  so  impaired  by  the  accident  sustained  or  he 
is  not  so  circumstanced  that  giving  notice  is  impossible  he  must 
comply.^ 

Again,  a  conflagration,  such  as  that  at  San  Francisco,  and  the 
confusion  of  business  consequent  thereupon,  the  delay  of  mails 
and  of  other  means  of  communication  caused  thereby,  constitutes 
a  suliicient  excuse  for  not  furnishing  proofs  of  loss  as  required, 
especially  so  where  assured  exercised  due  diligence  in  the  matter 
and  assurer's  means  of  information  as  to  the  loss  having  occurred 
were  as  full  and  were  available  as  early  as  those  of  assured.'  A 
certificate  of  loss  is  also  furnished  within  a  reasonable  time  if  pro- 
cured immediately  after  the  objection  by  the  insurer  on  the  trial, 
and  for  the  first  time,  to  the  sufficiency  of  a  former  certificate.' 
So  a  statement  in  writing  of  a  fire  is  within  a  sufficiently  reasonable 
time  where  it  was  furnished  in  about  three  months  after  the  fire 
and  about  seven  Aveeks  after  notification  by  insurer  that  it  could 
not  legally  pay  the  loss.^  And  a  delay  of  one  day  in  furnishing 
a  supplementary,  detailed  stateiucnt  is  not  unreasonable  where  the 

or  furnish  proofs  of  loss  as  recinircd  ^  Maryland  rasiiaU v  Co.  v.  Burns, 

by  policy  of  tire  insurance,  see  note  149  Ky.  550,  140  S.  W.  867. 

iri  L.H.A.1!)17A,  ;U)5.  '  Will  &  Baunier  Co.  v.  Hooliester 

*  Continental  Casualtv  Co.  v.  ^lat-  (ierinan    Ins.    Co.    125   N.    Y.    Supp. 

this,  150  Ky.  477,  150  S.  W.  507,  42  000,  140  App.  Div.  6.91,  40  Ins.  L.  J. 

Ins.  L.  J.  159,  citiny  Maryland  Casu-  40. 

altv  Co.  V.  Burn.s,  149  Ky.  550,  149  *  Columbian  Ins.  Co.  v.  Lawrence, 

S.  \V.  867.  10  Pet.  (35  U.  S.)  507,  9  L.  ed.  512. 

'Whiteside     v.     American     Accdt.  ®  Andrews   v.    Diriiio    Mutual    Fire 

Ins.   Co.  200   N.   Y.   :{20,   35   L.H.A.  Ins.  Co.  112  Me.  258,  91  All.  978. 
(N.S.)   09C,  93  N.  E.  948. 
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original  ptatenicnt  was  furnisliod  on  (inio.^"  And  a  delay  of  fifty- 
ihivo  days  ai'ler  the  lire  has  been  held  not  unreasonable  where 
insurer  had  knowledge  of  the  loss  and  insured  owing  to  the  con- 
fusion consequent  upon  lire  and  opening  the  safe  and  the  jjolicy 
being  misplaced  therein  was  unable  to  obtain  the  names  of  insurers." 
And  even  a  delay  of  live  years  in  procuring  the  certificate  required 
by  an  insurance  com[)any  after  loss  by  lire  is  not  unreasonable, 
when  it  is  ai)parent  from  the  jwlicy  and  rules  of  the  company  that 
the  delay  is  not  injurious  to  the  insurer,  but  only  to  the  assured. ^^ 
But  a  recovery  is  precluded  where  the  record  shows  no  facts  to 
explain  or  excuse  a  delay  of  three  months  in  executing  and  signing 
a  statutory  required  statement  of  loss  by  lire.^^  Nor  does  it  con- 
stitute an  excuse,  for  failure  to  serve  notice  within  the  specilied  time, 
that  insurer  had  concluded  within  said  time  not  to  pay  the  amount 
of  the  loss,  where  it  does  not  appear  that  assured  had  any  notice 
or  knowledge  of  such  intent.^*  And  it  is  also  decided  that  loss  of 
the  policy  is  no  excuse  for  failure  to  give  notice  within  the  required 
time.^* 

(b)  The  beneficiary  of  a  certificate  of  one  who  disappears  and  is 
not  again  heard  from  has  a  reasonable  time  after  the  expiration  of 
the  statutory  period  necessary  for  a  presumption  of  death  to  arise 
in  ivhich  to  file  proofs  of  death,  where  the  certificate  requires  proof 
of  death  as  a  prerequisite  to  the  bringing  of  an  action,  but  fixes  no 
particular  time  within  which  proofs  must  be  filed,  at  least  so  where 
death  can  be  estaljlished  only  by  aid  of  the  presumption  arising  from 
the  expiration  of  such  period;  and  therefore  such  proofs  need  not 
'  necessarily  be  furnished  within  the  statutory  limitation  from  the 
time  of  death,  as  no  cause  of  action  accrues  until  proof  of  death 
can  be  made.^^     But  it  is  held  that  the  facts  that  a  despondent 

^^  Cummins   v.    Gei'man    American    &  Rutgers  Fire  Ins.   Co.  227  Mass. 
Ins.   Co.  192  Pa.  359,  44  W.  N.  C.    354.  110  N.  E.  536. 
549,  43  Atl.  1016.  ^*  Powell  v.   Agricultural  Ins.   Co. 

"  Solomon  v.  Continental  Fire  Ins.  2  Pa.  Super.  Ct.  151,  38  W.  N.  C. 
Co.   50   N.   Y.    Supp.   922,   28   App.    469. 

Div.  213,  aff'd  160  N.  Y.  595,  55  N.  ^^  Blakelv  v.  Phcenix  Ins.  Co.  20 
E.  279.  Wis.  205,  91  Am.  Dec.  388. 

^^  Columbia  Ins.  Co.  v.  Lawrence.  ^^  Behlmer  v.  Grand  Lodge,  An- 
10  Pet.  (35  U.  S.)  507,  9  L.  ed.  512.  cient  Order  United  Workmen,  109 
Cited  in  Gauche  v.  London  &  Lan-  Minn.  305,  26  L.R.A.(N.S.)  ■^{)r^,  123 
cashire  Ins.  Co.  4  Woods  (U.  S.  C.  N.  W.  1071.  See  also  Benjamin  v. 
C.)  112,  10  Fed.  354;  Continental  District  Grand  Lodge  No.  4,  Inde- 
Ins.  Co.  V.  Lippold,  3  Neb.  39G.  pendent  Ord.  B'Nai  B'rith,  191  Cal. 

"  Swaine  v.  Teutonia  Fire  Ins.  Co.    260,  152  Pac.  731. 
222  Mass.  108,  109  N.  E.  825,  46  Ins.        On  presumption  as  to  time  of  in- 
L.  J.  709.  sured's  death  after  seven  years'  ab- 

That  delay  in  case  of  forest  fires  sence,  see  notes  in  26  L.R.A.(N.S.) 
not  unreasonable,  see  Eaton  v.  Globe  294;  L.R.A.1915B,  756. 
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person  of  dissipated  habits,  who  had  lost  his  property  disappeared 
from  home  without  warning  to  his  family,  was  traced  to  a  hotel  in 
a  city,  where  he  was  drinking  heavily,  and  then  disappeared,  and 
had  not  been  heard  of  since,  and  could  not  be  traced  by  the  de- 
tectives or  police  bureaus  of  the  country,  is  not  satisfactory  proof 
of  his  death  prior  to  the  time  of  the  lapsing  of  the  insurance  policies 
on  his  life  thirteen  months  later,  to  render  the  insurer  liable  on 
policies  providing  for  a  liability  upon  receipt  of  satisfactory  proofs 
of  death." 

(c)  //  notice  of  death  is  given  in  time  and  an  obligation  rests 
upon  insurer  td  furnish  blanks  for  proofs,  it  must  supply  them 
upon  demand  through  some  proper  agency,  so  that  if  upon  demand 
they  are  sent  by  mail  and  delayed  beyond  the  time  limit  for  fur- 
nishing proofs  but  they  are  then  properly  filled  out  and  returned 
to  insurer  the  requirement  as  to  time  is  satisfied,  for  in  such  case 
insurer  assumes  the  risk  of  sending  said  blanks  by  maiL^^  g^  ^^ 
accident  insurance  association  that  has  agreed  to  furnish  blanks  on 
which  to  make  proof  is  in  no  position  to  complain,  if  it  does  not 
furnish  them,  that  proof  is  not  made  on  time.^^  Again,  if  insurer 
under  an  accident  policy  fails  to  furnish  with  reasonable  prompt- 
ness blanks  upon  which  proofs  of  death  are  to  be  made  out  and  a 
brief  delay  is  thereby  occasioned  in  making  said  proofs  a  literal 
and  strict  comi)]iance  with  the  i)olicy  requirement  as  to  the  time 
wilhin  which  final  proofs  of  death  are  to  be  submitted  will  not  be 
enforced.^"  S9  where  the  beneficiary  under  an  accident  policy  gives 
notice  to  the  insurer  of  the  death  of  the  insured  in  a  letter  sufficient 
to  present  the  idea  that  she  wants  to  be  put  in  position  to  prove  her 
claim,  she  has  the  right  to  wait  for  the  coming  of  the  blanks  which 
the  insurer  has  agreed  to  furnish,  and,  if  they  are  not  received 
within  the  time  limit,  to  thereafter  proceed  in  her  own  way  and 
within  a  reasonable  time  to  make  up  the  proofs.  What  is  a  reason- 
able time  is  a  proj)er  question  for  the  jury.^i 

(d)  It  is  held  a  sufficient  compliance  to  furnish  proofs  of  loss 
before  the  time  limit  for  suing  expircs.^^    Where  a  policy  stipulates 

"  Security  Bank  v.  Er|uitablo  Life  ^o  :\retro  poll  tan    Casualty    Lis    Co 

Assur  Soc.   112  Va.  4f)_>,  35  L.K.A.  v.   McAulev,  134  Ga.  1U3,  67  S    e" 

(N.S.)  159,  71  S.  E.  fi47.  393.             '                            ,            •      . 

"Robin.son    v.    Xortliwft';(ern    Na-  ^'^  CorreW     v.     National     Accident 

tional  Ins.  Co.  92  Minn.  379,  K)0  N.  Socictv,  139  Iowa,  30,  130    \.m    St 

W.  22G.  Moy^.  294,  IIG  N.  W.  1040. 

^'Correll     v.     National     Accident  ^^^  American    Central    Ins.    Co     v 

Society,  139  Iowa,  3f),  ].30  Am.   St.  Ileavcrin,  18  Ky.  L.  Kei)    190    3.5  S 

Rep.    294,    116    N.    \V.    1046.      See  W.  922.                "                •           »           • 

Railway      Officials      &      Employee's  Wiien  actiitn  prciiiatiire,  .see  Borger 

Accdt.  Assoc.  V.  Armstrong',  22   Lid.  v.  Connecticut    Fire  Ins.  Co    ''4  Cal 

A  pp.  406,  53  N.  E.  1037.  Aj.p.  696,  142  Pac.  115 
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that  the  loss  shall  not  become  ])ayal>l('  unlil  sixty  days  after  the 
l>roofs  of  loss  have  been  furnished,  and  nMniires  also  that  any  suit 
on  the  poliey  nuist  be  connncnee(l  witliiu  twelve  luoullis  alter  the 
lire,  the  insured  nuist  submit  his  jtrool's  of  loss  in  time  for  sixty 
days  to  elai)se  between  the  time  wlien  tliey  were  furnished  and  the 
ex])iration  of  the  twelve  months'  limitation.'^ 

(e)  Effect  as  to  legal  represtntaiivcs,  adminidraUyr,  etc.,  hcne- 
ficmr}/  as  claimant  to  death  paijment;  accident  polic)/.  Conditions 
subsequent  in  an  accident  poliey,  as  to  notice  and  ])r()of  of  d(>ath 
within  a  certain  time,  do  not,  in  the  absence  of  exj)ress  legislation 
to  that  effect,  apply  to  the  legal  representatives  of  the  insured  to 
whom  the  insurer  ha.s  agreed  to  pay  the  indemnity  in  the  event 
of  death.*  So  a  beneficiary's  interest  or  claim  under  a  policy  pro- 
viding for  a  wecdcly  indenmity  and  a  death  payment  only  matures 
upon  insured's  death,  so  that  a  notice  given  by  said  beneficiary 
within  fifteen  days  after  death  of  insured  is  sufficient  even  though 
the  policy  requires  notice  of  tlic  claim  to  be  given  within  fifteen 
days  after  the  accident;  and  this  applies  even  though  the  benefi- 
ciary was  assured's  wife  and  knew  of  the  existence  of  the  policy.^ 
And  if  a  policy  provides  that  ludess  the  claimant  gives  notice 
within  seven  days,  stating  the  cause  of  the  injury,  and  within 
ninety  days  of  the  date  of  the  injury  and  within  thirty  days  of 
the  date  of  the  death  verified  jjroof  thereof,  all  claims  therefor 
shall  be  forfeited,  an  administrator  suing  upon  a  policy  is  not 
required  to  have  given  notice  within  seven  days  after  the  injury. 
This  provision  does  not  apply  to  action  by  persons  other  than  the 
insured  himself.*  Ro  where  assured's  personal  rcpre.'ientative  has 
the  right  of  action  the  time  of  connnencement  is  to  lie  referred, 
under  a  limitation  of  ten  days,  to  his  qualification  as  such  and  his 
acquiring  knowledge  of  the  existence  of  the  policy.* 

§  3281.  Notice  and  proofs  within  certain  specified  time:  insured 
must  show  compliance. — As  already  stated  the  provisions  as  to 
notice  and  proof  of  loss  are  generally  conditions  precedent.  It  there- 
fore necessarily  follows  that  where  the  policy  designates  a  certain 
time  within  which  ))roofs  must  be  furnished  before. any  action  will 

^  Southern  Fire  Ins.  Co.  v.  Knight,  Maloney   v.    Maryland    Ca.sualtv    Co. 

Ill  Ga.  622,  ')2  L.R.A.  70,  78  Am.  113  Ark.  174,  167  S.  W.  845;"  Con- 

St.  Rep.  216.  tinental   Casualty   Co.   v.   Colvin,  77 

2  Munz  v.   Standard  Life  &  Acci-  Kan.  .'jGI,  95  Pac.  505,  37  Ins.  L.  J. 

dent  Ins.  Co.  26  Utah,  09,  62  L.R.A.  481. 

485,  99  Am.   St.   Rop.  830,  72  Pac.  *  Globe     Accident      Ins.      Co.     v. 

182.  Gerisch,  163  111.  025,  54  Am.  St.  Rep. 

^Crottv    v.    Continental    Casualty  486,  45  N.  E.  56.3. 

Co.   163  "Mo.   Apj).   328,  146   S.   W.  *  Maryland  Casualty  Co.  y.  Burns, 

833,   41   Ins.   L.   J.   1220.     See   also  149  Ky.  550,  149  S.  W.  867. 
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accrue  upon  the  policy,  the  burden  of  proof  is  upon  the  insured 
to  show  a  compliance  with  these  provisions.^  So  where  a  suit  is 
brought  upon  a  policy  which  provides  for  immediate  notice  to 
insurer  and  that  within  sixty  days  thereafter  proofs  of  loss  shall 
be  furnished,  it  is  necessary  in  order  to  establish  a  cause  of  action 
to  show  that  proofs  of  loss  were  furnished  unless  such  requirement 
is  waived.'''  In  an  action  which  arose  in  Nebraska,  however,  upon 
a  parol  contract  to  insure  it  was  held  unnecessary  to  allege  or  show 
that  there  had  been  a  service  of  the  proofs  of  loss  within  the  time 
prescribed  by  the  company  in  its  printed  forms  of  policies.^ 

§  3282.  Where  stipulation  for  notice  and  proofs  within  certain 
time,  but  no  forfeiture  imposed  for  failure  to  furnish. — If  a  policy 
uf  insurance  provides  that  notice  and  proofs  of  loss  are  to  be  fur- 
nished within  a  certain  time  after  loss  has  occurred,  but  does  not 
impose  a  forfeiture  for  failure  to  furnish  them  within  the  time 
prescribed,  and  does  impose  forfeiture  for  a  failure  to  comply  with 
other  provisions  of  the  contract,  the  insured  may,  it  is  held,  main- 
tain an  action,  though  he  does  not  furnish  proofs  within  the  time 
designated,  provided  he  does  furnish  them  at  some  time  prior  to 
commencing  the  action  upon  the  policy.^  And  this  has  been  held 
to  be  true  even  though  the  policy  provides  tliat  no  action  can  be 
maintained  until  after  a  full  compliance  with  all  the  requirements 
thereof.^"    In  a  case  in  the  Federal  courts  "  it  was  held  that  where 


*  Western     Home     Iiis.      Co.     v.  Oregon. — Dakin  v.  Queen  Citv  Fire 

Tliorpe,  48  Kan.  239,  28  Pac.  901 ;  In.s.  Co.  59  Ore-   269,  117  Pac.  419, 

Western  Home  Ins.  Co.  v.  Richard-  40  Ins.  L.  J.  1892;   Stinelicombe  v. 

son,  40  Neb.  1,  58  N.  W.  597;  Ger-  New  York  Life  Ins.  Co.  46  Greg-.  316, 

man  Ins.   Co.  v.   Fairbank,  32  Neb.  80  Pac.  213,  34  Ins.  L.  J.  558,  564. 

750,  29  Am.  St.  Rep.  459,  49  N.  W.  West  Virginia.—^.  M.  Smith  Ins. 

711;     Scottish    Union     Ins.  ■  Co.    v.  Agency   v.    Hamilton    Fire   Ins.    Co. 

Clancey,  83  Tex.  113,  18  S.  W.  439;  69  W.  Va.  129,  71  S.  E.  194,  40  Ins. 

Gamble  v.  Accident  Ins.  Co.  4  I.  R.  L.  J.  1441,  following  Munson  v.  Ger- 

C.  L.  204.  inan  Ins.  Co.  55  W.  Va.  423,  47  S.  E. 

■'Palatine    Ins.    Co.    v,    Lynn,    42  KiO. 

Okla.  486,  141  Pac.  1167.  Wiscons'm. — Welch  v.  Fire  Assoc 
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8  Nebraska    &    Iowa    Ins.    Co.    v.  of  Piiila.  120  AVis.  456,  98  N.  W.  227, 

■ivers.  27  Neb.  541,  43  N.  W.  3ol.  3:5  j^s.  L.  J.  261,  271. 
»  Jra7?.sa.s.— Wilson       y.       German        q^  ^ffg^^t  of  failure  to  give  notice 

American  Ins.  Co.  90  l;^a"-  3^^'  {;J;{  or   make   proof  of  loss  within   time 

Pac.  71.),  42   Ins    L.   ;'•   l-^^».   l-+»<'  inquired  in  policy  in  the  absence  of 

(c.<mi7  St.  Pan    Ine  .^  Marme  Ins.  ^^^.^-^^^^  dause,"  see  note  in  L.R.A. 

Co.  V.  Owens,  09  Kan.  602,   a   Pac  -[p^-p    ^-'lO 

»]•  J  •  A  !?•..„  s.  \f..,.w,,>        ^°  Rvnalski    v.    Insurance    Co.    of 

Mirluffan. — Aurora  Firo  &  .Marine  •  ,.,•  ^t-  1     on-    n-  m   av 

Ins.   Co    V.    Kranich,  36   Mich.   2S!>.  I'enn.sylvania,  9(.  Mich.  39.),  5..  N.  A\  . 

0/./a/iomrt.— Di.\on  V.  State  Mutual  ^•^}- ,„        •      t         n 

Ins    (V,    34  Okla.  624,  L.W.A.1915K.        ^^  Kahnwcilor  v.   Pho-ni.x   Ins.   Co. 

r^lO     126    Pac.    794,   41    Ins.    L.    J.  •'^7   Fed.  562,  rev'd  on  another  |)()nit 

18G3  1866  'n  ^''  J'^^-  483,  14  C.  C.  A.  485,  s.  c. 
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there  was  no  provision  ini])().^in,ii-  forfeiture  for  a  failure  to  furnish 
l)roof6  within  a  certain  sj)eiilie(l  time  a  failure  to  furnish  them 
within  that  time  would  merely  operate  as  a  delay  of  the  time  when 
the  loss  would  become  ])ayal)le.^^  The  clause  limiting  the  time 
may  in  many  cases  he  (|ualilied  so  as  not  to  render  it  a  condition 
precedent  to  a  riuhi  of  aiiidu  by  the  insured.^' 

In  a  Colorado  casi'  the  policy  sti[)ulated  that  ''if  lire  occur"  the 
insured  "within  sixty  days  after  the  lire,  uidess  such  time  is  ex- 
tended in  writing  by  this  coiiiiiauy,  shall  render  a  statement  to  this 
t'ompany,  signed  and  sworn  to  by  said  insiu'ed,  stating  ...  no 
suit  or  action  on  this  jtolicy  for  tlie  claim  shall  be  sustained  in  any 
court  of  law  or  equity  until  after  full  coinpliance  by  the  insured 


(mem.)  163  U.  S.  691,  41  L.  ed.  311, 
16  S.  C.  1202. 

^^  See  also : 

Colorado.  —  Connecticut  Fire  Ins. 
Co.  V.  Colorado  Leasing-,  Mining  & 
Milling  Co.  50  Colo.  424,  Ann.  Cas. 
19120,  597n,  116  Pac.  134;  Preferred 
Accident  Ins.  Co.  v.  Fielding,  35 
Colo.  19,  9  Ann.  Cas.  916,  83  Pac. 
1013. 

Florida. — Hartford  Fire  Ins.  Co.  v. 
Redding,  47  Fla.  228,  110  Am.  St. 
Hep.  118,  67  L.R.A.  olS,  37  So.  62. 

Georgia.  —  Columbian  National 
Life  Ins.  Co.  v.  Miller,  140  Ga.  346, 
Ann.  Cas.  1914D,  408,  78  S.  E.  1079 ; 
Harp  V.  Fireman's  Fund  Ins.  Co.  130 
Ga.  726,  14  Ann.  Cas.  290,  61  S.  E. 
704. 

Kentvcky.  —  Maryland  Casualty 
Co.  V.  Burns,  149  Ky.'550,  149  S.  AV. 
867;  Kenton  Ins.  Co.  y.  Downs,  90 
Ky.  236,  13  S.  W.  882. 

Michiuan. — Steele  y.  German  Ins. 
Co.  of  ^Freeport,  93  :\Iicli.  81,  18 
L.R.A.  85,  53  N.  W.  514;  Gould  y. 
Dwelling- House  Ins.  Co.  90  Mich. 
302,  51  N.  W.  455,  52  N.  W.  754. 

New  York. — Carpenter  v.  German- 
American  Ins.  Co.  52  Ilun  (N.  Y.) 
249,  4  N.  Y.  Supp.  925. 

Oklahoma.- — Nance  y.  Oklahoma 
Fire  Ins.  Co.  31  Okla.  208,  38  L.R.A. 
(X.S.)   426,  120  Pac.  948. 

Pennsylvania.  —  Coyentry  Mutual 
Live  Stock  Ins.  Assoc,  v.  Eyans,  102 
Pa.  St.  281. 

Tennessee. — Continental   Fire   Ins. 


5484 


Co.  V.  Whilaker,  112  Tenn.  151,  64 
L.R.A.  451,  105  Am.  St.  Rep.  916, 
79  S.  W.  119. 

Texas. — Sun  Mutual  Ins.  Co.  v. 
Mattingly,  77  Tex.  162,  13  S.  W. 
lOK). 

West  Virginia.  —  S.  M.  Smith  Ins. 
Agency  v.  Hamilton  Fire  Ins.  Co. 
69  W.  Va.  129,  71  S.  E.  194,  40  Ins. 
L.  J.  1441;  Rlieims  v.  Standard 
Fire  Ins.  Co.  39  W.  Va.  672,  20  S. 
E.  670. 

Wisconsin.  —  Vangindertaelen  v. 
Phffinix  Ins.  Co.  82  Wis.  112,  33 
Am.  St.  Rep.  29,  51  N.  W.  1122. 

^^  A  policy  proyided  that  proofs 
of  loss  should  be  furnished  within 
sixty  days  after  the  fire,  and  further 
proyided  that  "no  suit  can  be  main- 
tained in  any  court  of  law  or  equity 
unless  commenced  within  one  year, 
and  in,  no  event  until  after  com- 
pliance witli  such  requirements," 
and  the  insured  did  not  furnish 
proofs  until  about  six  months  after 
the  loss,  and  three  days  before  com- 
mencing his  suit;  it  was  held  that  it 
was  not  a  condition  precedent  that 
the  insured  furnish  proofs  within 
sixty  days,  hut  that  he  might  furnish 
them  at  any  time  before  the  action 
was  commenced :  Steele  v.  German 
Ins.  Co.  of  Froeport,  93  Mich.  81, 
18  L.R.A.  85,  53  N.  W.  514.  See  also 
Phoenix  Ins.  Co.  y.  Creason  (Ky. 
Super.  Ct.  1893)  14  Ky.  L.  Rep. 
573;  Hall  v.  Concordia  Ins.  Co.  90 
Mich.  403,  51  N.  W.  524. 
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with  all  the  foregoing  requirements."  It  also  provided  that  the 
loss  should  not  become  payable  until  sixty  days  after  notice,  ascer- 
tainment, estimate  and  sati-^factory  proofs  of  loss  required  had 
been  received  by  insurer,  and  that  suit  upon  the  policy  must  be 
commenced  within  twelve  months  after  the  fire.  The  required 
statement  was  sent  after  the  expiration  of  sixty  days.  The  court 
per  Musser,  J.,  said:  "It  is  not  provided  that'there  shall  be  a  for- 
feiture, or  that  the  company  will  not  be  liable  in  ca?e  the  state- 
ment is  not  rendered  within  sixty  days  after  the  fire.  There  are 
a  number  of  clauses  in  the  policy  expressly  beginning  with  the 
words  'this  entire  policy  shall  be  void,'  or  'this  company  shall  not 
be  liable,'  and  stating  the  particular  instances  in  which  the  policy 
shall  be  void  or  the  company  not  liable.  At  least  sixteen  con- 
tingencies are  named  in  which  the  policy  shall  be  void,  and  at  least 
thirteen  in  which  the  company  shall  not  be  lial)le.  The  failure  to 
furnish  the  statement  within  sixty  days  is  not  among  these  con- 
tingencies. The  matter  referring  to  the  statement  is  in  a  different 
clause  from  any  of  those  contingencies,  and  the  clause  in  which 
it  occurs  does  not  contain  any  words  of  nonliability  or  avoidance. 
If  tl>e  policy  was  to  be  avoided  or  the  company  not  liable  in  case 
of  failure  to  furnish  the  statement  in  sixty  days,  why  did  not  the 
poHcy  so  state,  when  it  did  so  state  in  so  many  other  contingencies? 
"This  court  and  many  others  have  stated  that  in  case  of  doubtful 
meaning  a  policy  should  be  construed  in  favor  of  the  insured. 

"Forfeitures  are  not  favored,  and  courts  do  not  declare  one  by 
impHcation. 

■'Tbe  policy  docs  not  expressly  provide  that  the  loss  shall  not  be 
payable  unless  the  statement  is  furnislicd  within  sixty  days,  but 
it  does  provide  that  the  loss  shall  not  Ijccomc  payable  until  sixty 
days  after  the  statement  or  proofs  of  loss  are  received.  In  view 
of  all  the  foregoing  considerations,  it  must  be  held,  in  accordance 
witii  what  seems  to  be  the  rule  under  the  weight  of  recent  authority, 
that  the  failure  to  furnish  the  statement  within  si.xty  days  merely 
j»ostpones  the  time  of  payment  to  the  specitied  time  after  it  wa.>^ 
furnished  and  does  not  defeat  recovery;  the  action  having  been 
cotumenced  after  sixty  days  after  the  statement  wa.'^  furnished  and 
within  twelve  months  after  the  lire.^*     Jt  is  a  fact  that  respectable 

^*  Citing:     Ahil>a„ta.   —   TmImt   v.  70,   7S   Am.   St.   Rep.   21G,  36   S.   K. 

Royal  Ins.  Co.  124  Ala.  021.  2(i  S...  S21. 

2'>2.  KdH.'^as. — St.   Paul  Fire  &  Marine 

Florida. — Indian  River  State  Bank  Ins.  Co.  v.  Owens,  69  Kan,  602,  77 

V.    Hartford    Fire   Ins.    Co.   46    Fla.  Par.  ')44. 

283,  3.J  So.  228.  Mirhif/an.   —   Allen    v.    Milwaukeo 

(ieorgia. — Soutliern    Fire    Ins.   Co.  .Mcflianics'    Ins.    Co.   106   Micli.   204, 

V.  Knigtit,  111  Ga.  022,  52  L.R..\.  04  N.  W.  lo;  Steele  v.  German  lus. 
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autluiritit's  liave  announeod  a  dillcri-iit  rule.  The  \veiti;lit  of  recent 
luithority,  however,  sup[)orls  the  rule  as  announced."  ^^  Other 
forms  of  stiilenient  and  application  of  tlie  rule  are  as  follows:  In 
l"'lorida  tlu>  roipiironionls  in  the  :^(;uidard  insurance  policy,  that 
the  insured  shall  give  notice  of  loss  and  make  proofs  of  loss,  arc 
conditions  precedent  to  the  right  to  sue;  hut  a  failure  to  give  the 
notice  or  to  make  the  proofs  within  the  time  stipulated  will  not 
invalidate  the  policy,  or  work  a  forfeiture  of  the  rights  of  the 
insured,  in  the  ahsence  of  a  stipulation  to  that  effect,  but  will 
merely  postpone  the  day  of  payment,  where  such  notice  is  given  and 
proofs  of  loss  made  within  such  lime  as  will  enable  the  insured  to 
bring  his  suit  within  the  time  limited  by  the  policy. ^^  So  in 
Minnesota  if  an  insurance  policy  provides  that  proof  of  loss  shall 
be  furnished  within  a  spccitied  time  after  loss,  but  does  not  provide 
that  failure  to  do  so  shall  work  a  forfeiture  of  the  policy,  nor  make 
the  furnishing  of  such  proof  of  loss  a  condition  precedent  to  the 
liability  of  the  insurer,  the  time  within  which  such  proof  is  required 
to  be  furnished  is  not  of  the  essence  of  the  contract,  and  the  failure 
to  furnish  such  proof  within  such  time  does  not  invalidate  nor  work 
a  forfeiture  of  the  policy,  but  only  postpones  the  time  of  payment." 
And  likewise  in  Tennessee  if  a  policy  provides  that  notice  and 
proof  of  loss  must  be  furnished  within  a  certain  time  after  loss  has 
occurred,  but  does  not  impose  a  forfeiture  for  failure  to  furnish 
them  within  the  time  prescribed,  nor  impose  a  forfeiture  for  a 
failure  to  comply  with  other  provisions  of  the  contract,  the  insured 
may  maintain  an  action,  though  he  does  not  furnish  notice  and 
proof  of  loss  within  the  prescribed  time,  provided  he  does  furnish 
them  at  some  time  prior  to  commencing  his  action,  although  the 
policy  provides  that  no  action  can  be  maintained  until  after  full 
compliance  with  all  of  its  requirements.^^     So  also  in  Wisconsin 

Co.   93   Mich.   81,  18  L.R.A.   85,  53  Wisconsin.— Welch  v.  Fire  Assoc. 

N.  W.  514.  120  Wis.  456,  98  N.  W.  227;  Flatley 

Minnesota. — Mason     v.     St.     Paul  v.  Phosnix  Ins.  Co.  95  Wis.  618. 

Fii-e    &   Marine    Ins.    Co.   82   Minn.  ^^  Connecticut    Fire    Ins.     Co.    v. 

336,  83  Am.  St.  Rep.  433,  85  N.  W.  Colorado  Leasing,  Mining  &  Milling 

13.  Co.  50   Colo.  424,  116  Pae.  154,  40 

North    Carolina.    —    Geninger    v.  Ins.  L.  J.  717. 

North   Carolina  Home  Ins.   Co.  133  ^^  Hartford  Fire  Ins.  Co.  v.  Red- 

N.  Car.  407,  45  S.  E.  773.  ding,  47  Pla.  228,  67  L.R.A.  518,  110 

Tennessee. — Insurance  Co.  v.  Whit-  Am.  St.  Rep.  118,  37  So.  62. 

aker,  112  Tenn.  151,  64  L.R.A.  451,  ^niason  v.   St.  Paul  Fire  &  Ma- 

105  Am.  St.  Rep.  916,  79  S.  W.  119.  rine  Ins.  Co.  82  Minn.  336,  83  Am. 

West    Virr/inia.—Mumon    v.    Ger-  St.  Rep.  433,  85  N.  W.  13. 

man  Ins.  Co.  55  W.  Va.  423,  47  S.  ^^  (;o„ti,ie,ital     Fire     Ins.     Co.     v. 

E.  160;  Rheims  V.  Standard  Fire  Ins.  Whitaker,   112   Tenn.   121,  105  Am. 

Co.  39  W.  Va.  672,  20  S.  E.  670.  St.  Rep.  916,  79  S.  W.  119. 
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where  a  policy  provides  that  notice  of  loss  shall  be  given  within 
six  days,  and  that  proofs  of  loss  shall  be  furnished  within  thirty 
days  after  the  notice  of  loss  is  given,  and  that  the  loss  shall  be  pay- 
able within  sixty  days  after  the  proofs  are  received  at  the  company's 
office,  but  nowhere  provides  that  the  failure  to  render  such  proofs 
within  the  time  named  shall  operate  as  a  forfeiture  of  the  policy,  a 
failure  to  furnish  the  proofs  within  the  time  specified  merely  post- 
pones the  maturity  of  the  claim,  but  does  not  operate  as  a  forfeiture 
of  the  policy.^^  In  Michigan,  failure  to  make  proofs  of  loss  wdthio 
sixty  days  after  the  fire,  as  required  by  the  standard  policy,  which 
provides  that  the  loss  shall  not  become  payable  until  sixty  days  after 
such  proofs,  and  that  no  suit  or  action  shall  be  maintainable  "until 
after  full  compliance  by  the  insured  with  all  the  foregoing  require- 
ments, nor  unless  commenced  within  twelve  months  next  after  the 
fire,"  will  not  make  the  policy  void,  where  the  specified  require- 
ments in  fourteen  cases  expressly  provide  for  a  forfeiture  in  case 
of  failure  to  comply  therewith,  but  no  such  provision  is  made  in 
respect  to  the  proof  of  loss.^°  In  a  case  which  arose  in  Kentucky 
where  the  policy  required  a  particular  account  of  the  loss  to  bo 
rendered  in  thirty  days  thereafter,  and  in  another  clause  required 
the  insured  to  submit  to  an  examination  under  oath  in  regard  to 
the  loss,  and  provided  that  a  "refusal  to  comply  with  the  above 
requirements  shall  work  a  forfeiture,"  it  was  held  that  the  provision 
in  respect  to  forfeiture  a]))^lied  only  to  the  second  clause,  and  that 
a  failure  to  furnish  proofs  of  loss  within  the  thirty  days  did  not 
prevent  a  recovery.^ 

§  3283.  Accident  policy:  notice  "within  ten  days"  from  date  of 
injury  or  death  construed. — A  condition  in  a  policy  insuring 
against  injury  by  accident,  requiring  a  notice  of  the  injury  to  be 
given  within  ten  days  of  such  accident  is  reasonable,^  and  valid,' 
unless  it  is  contrary  to  some  statutory  provision,  in  which  case  it 
will  be  void :  *  and  the  necessity  of  compliance  with  such  a  con- 

18  Vanjrindertaelin  v.  Phenix  Ins.  dent  or  health  policy  requiring  no- 
Co.  82  "Wis.  112,  33  Am.  St.  Kep.  29,  tice  of  accident  or  sickness  within 
52  N.  W.  1112.  .specified  lime,  see  note  in  18  L.R.A, 

«°  Steele    v.    German    Ins.    Co.    9  (N.S.)   lOfJ. 

Mich.   81,   18   L.R.A.   85,   53   N.    W.  '  ^Maryland  Casualty  Co.  v.  Burns, 

514.  1-19  Ky.  550,  149  S.  W.  8G7. 

1  American  f'ontial  Ins.  Co.  v.  *  Royal  Casualty  Co.  v.  Nelson, 
Hcavcrin,  18  Kv.  Law  li.  190,  .T)  —  Tex.  Civ.  App.  — ,  153  S.  W. 
S.  W.  922.  *'"-^;  Rc'v.  Slat.  1895,  as  am'd  by  acts 

2  Hatch  V.  United  Stales  Casualty  1907,  c.  129,  sec.  1,  as  construed 
Co.  197  Ma.ss.  101,  14  L.R.A.(N.S.)  with  Rev.  Civ.  Stat.  1911,  art.  4733. 
50:{n,  83  N.  K.  398.  See  §  3347  herein. 

On   validity  of  provision   of  acci- 
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dition  is  suhjoci  also  to  tlic  qualilR'atiun  that  it  is  not  impossible 
of  porf'oniuuuT.*  and  li>  the  fiirtlior  exception  that  it  is  not  made 
u  oonditiou  piveedent  lo  the  ri^ht  of  reeovery.® 

If  an  aerident  policy  provides  that  notice  must  be  given  within 
a  certain  nundier  of  days  from  the  date  of  either  injury  or  death, 
the  period  of  time  within  which  the  notice  must  be  given  does  not 
begin  to  run  luitil  the  fact  of  death  has  been  ascertained,  especially 
so  where  the  notice  of  death  is  required  to  set  forth  full  particulars 
of  the  accident  and  injury.'  It  is  also  decided  that  a  provision  in 
an  accident  policy  that  written  notice  of  the  injury  must  be  given 
within  ten  days  of  the  event  causing  such  injury  refers  to  the 
accident,  and  not  to  the  time  when  the  effect  is  discovered  although 
the  discovery  of  the  injurious  effect  is  not  made  until  more  than 
ten  days  after  the  accident.^  Where  the  policy  required  notice 
within  ten  days  from  the  date  of  death  it  was  held  that  notice  of 
death  given  eleven  days  after  the  accident  but  only  eight  days  after 
the  fact  of  the  insured's  death  was  known  was  sullicient.^  But  it  is 
decided  that  if  an  accident  policy  provides  that  no  recovery  can 
be  had  thereunder  unless  notice  of  the  claim  be  given  within  ten 
davs  of  the  injury,  the  insured  wdio  fails  to  comply  with  such  pro- 
vision cannot  recover,  when  his  only  excuse  for  noncompliance  is 
his  ignorance  of  the  existence  of  the  policy.^" 

^  Marj'land  Casualty  Co.  v.  Burns,  fell,    but    it   was   not   known    for   a 

149    Ky.    550,   149    S.    W.    867,   see  period  of  ten   days  whether  he  had 

§  3280  at  (a)   herein.  perished  in  the  accident  or  not. 

^  So    held    in    Marvland    Casualtv        ^  Hatch  v.  United  States  Casualty 

Co.  v.   Burns,  149  Kv.   550.   149   S.  Co.  197  Mass.  101,  14  L.R.A.(N.S.) 

■W.  867.  ^  503n,  83  N.  E.  398. 

When  not  condition  precedent,  but       On   nondevelopment   of   injury   as 

basis   of   diminishing   aninunt   of   re-  affecting  time   for  giving  the  notice 

covery,  see  Provident  Life  &  Annuity  required    by    an    accident    insurance 

Ins.  Co.  v.  Elliott,  —  Ala.  — ,  71  So.  policy,  see  note  in  14  L.R.A.(N.S.) 

476.  503. 

"^  Trippe   v.   Provident   Fund    Soc.        ^  Tripoe   v.   Provident   Fund    Soc, 

140  N.  Y.  23,  37  Am.  St.  Rep.  529,  140  N.  Y.  23,  37  Am.  St.  Rep.  529, 

22  L.R.A.  432,  35  N.  E.  316,  55  N.  22  L.R.A.  432,  35  N.  E.  316,  55  N. 

Y.   St.   Rep.  380.     In  this   case  the  Y.  St.  Rep.  380. 

policy  provided  that  written  notice  ^°  Johnson  v.  Maryland  Casualty 
should  be  given  to  the  company  of  Co  73  N.  H.  259,  111  Am.  St.  Rep. 
any  accidental  injury  to  the  insured,  609,  60  Atl.  1009.  But  compare 
"with  full  particulars  of  the  acci-  §  3280,  at  (a)  herein, 
dent  and  injury,"  and  also  prpvided  When  insured  bound  by  ten  day 
that  '"failure  to  give  such  notice  limitation  wliere  he  failed  to  give  no- 
wit  hin  ten  days  from  the  date  of  tice  within  time,  see  Graves  v.  Order 
either  injury  or  death"  should  be  a  United  Commercial  Travelers  of 
bar  to  any  claim  under  the  policy,  America,  165  Wis.  427,  162  N.  W. 
and  tlie  insured  liad  his  i)lace  of  425. 
business  in  a  certain  building  which 
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§  3284.  Accident  policy:  injury  causing  total  disability:  death 
resulting  therefrom:  proof  of  death:  when  time  for  notice  com- 
mences.— In  ease  an  accident  policy  provides  that  notice  must  be 
given  of  any  injury  causing  total  disability,  and  further  provides 
that  in  case  "such  injuries"  produce  death,  then  proof  of  the  same 
must  be  given  to  the  insurers  within  six  months  after  the  date  of 
the  accident,  it  is  not  necessary,  where  death  occurs  from  injuries 
wliich  did  not  at  the  time  totally  disable  the  insured,  to  give  the 
proof  of  death  within  the  period  designated,  and  it  need  not  be 
given  until  six  months  after  the  insured's  death."  And  time  does 
not  commence  to  run  until  either  disability  or  death  results  from 
the  injury  where  the  policy  insures  against  physical  bodily  injury 
"resulting  in  disability  or  death"  and  notice  is  required  to  be  given 
within  fifteen  days  from  the  date  of  the  accident  causing  the  dis- 
aljility  or  death;  and  in  such  case  where  insured's  death  follows  the 
injury  in  a  few  days  a  notice  is  sufficient  which  is  within  ten  days 
of  his  disability  and  is  given  four  days  after  death. ^^  jf^  however, 
written  notice  of  claim  must  be  given  by  assured  or  the  beneficiary 
within  fifteen  days  from  the  date  of  the  accident  causing  the  loss 
for  which  the  claim  is  made  and  the  policy  provides  for  weekly 
payments  to  insured  for  disability  by  accidental  injury  and  also  for 
payment  of  a  definite  sum  where  death  results  therefrom,  the  time 
within  which  the  beneficiary  must  give  notice  commences  at  in- 
sured's death  as  said  claim  matures  then  and  not  before."  And 
to  the  same  effect  is  a  decision  in  Arkansas,  where  it  is  held  that 
the  l)eneficiary  has  no  claim  under  the  policy  until  assured's  death 
and  that  notice  is  sullicieut  when  given  after  death  although  notice 
of  the  disability  and  death  was  required  to  be  given  as  soon  as  pos- 
sible after  the  accident  and  a.'^sured  gave  no  notice  although  he  lived 
and  was  conscious  for  a  long  time  after  the  injury  was  received." 

§  3285.  Proofs  of  loss  may  operate  as  notice,  but  notice  alone 
will  not  dispense  with  proofs. — i'roofs  ol  loss,  where  they  are  fur- 
nisiied  wilhm  llie  time  prescribed  for  the  notice  of  loss,  may  dis- 
pen.se  with  tlie  formal  notice  by  itself,  but  notice  of  loss  will  not 
of  itself  di.spense  with  the  necessity  of  making  formal  proofs  ol 
loss."    And  while  the  giving  of  notice  and  the  lurnishing  of  proof 

"  .M(l"'ailaiid  v.  L'liitcd  Slides  Mw-  Colviii,  77  Kaii.  501,  U.j  I'ac.  .^05,  '67 

lual    AccidouL    Aa^w.    121    .\lu.    2U-1,  liis.  L.  J.  481. 
27  S.  VV.  43(i.  Seo    also    Crotby    v.    Coiiliiionlal 

^^  Korick    V.    Haihvav    Ollicials    c^  Casualty  Co.  I(i3  Mo.  App.  U28,  14lj 

Eiiij>loyces'    AcmU.    Assoc.    11!J    Fed.  S.  W  .  833,  41  Jii.s.  L.  J.  1220. 
(33,  05   C.  C.  A.   :H)[),  32   ins.   L.  .).        "iMaloiicy    v.    iMaryiaiid    Casually 

400.     One  judge  di.ssented.  C<>.  ll.J  Ark.  174,  10/   ».  \V.  845. 

^■^  Coiiliiifiilai      Casually      Co.      v.        '*  CciiUal   City   ins.    Cu.   v.   Ualus, 
Ju}ce  lii8.   Vol.  V. — 344.  54yy 
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of  doalh  are  separate  aek^,  still  jn-oof  of  death,  seasonably  made, 
may  serve  the  purpose  of  both  notice  and  ]n-oof,  because  the  formal 
statement  of  facts  made  in  Iho  i)roof  ordinarily  includes  all  tlio 
information  imparted  by  the  notice.  But  a  mere  informal  notice 
does  not  usually  supply  the  ])l;u'e  of  formal  ])r<K)f.^° 

§  3286.  Notice  and  proofs  of  death:  condition  precedent  to  right 
of  action:  both  notice  and  proofs  must  be  furnished. — If  a  life 
policy  requires  notice  and  ])rouf  of  death  as  a  condition  precedent 
to  payment,  notice  alone  is  not  sufKcient ;  and  though  the  insurers, 
•Ml  receipt  of  such  notice,  do  not  call  for  further  proof,  they  do  not 
thereby  waive  their  ri^ht  to  insist  upon  it;^'  and  whether  notice 
of  proofs  are  given  separately  or  as  one  they  constitute  conditions." 

§  3287.  Place  of  notice  and  proofs. — It  would  seem  that  if  the 
policy  prescribes  a  certain  place  at  which  notice  must  be  given  and 
proofs  furnished,  then  there  must  be  a  com[)liance  with  such  pro- 
vision, unless  it  is  waived  by  the  insurer,  but  it  is  held  that  an 
agent  of  the  company  cannot  waive  the  requirement;^'  and  it  is 
also  decided  that  submission  of  proofs  to  insurer's  local  office  does 
not  meet  the  requirement  that  they  be  sent  to  the  home  oiiice.^" 
In  the  case  of  an  accident  policy  where  the  ])urpose  is  to  enable 
the  insurer  to  investigate  a  claim,  a  requirement  that  notice  be 
given,  within  a  certain  time  of  the  commencement  of  disability,  at 
the  home  office  such  requirement  be  complied  w^ith,  and  it  must 
reach  insurer  at  the  specified  place  to  be  eftective.^  But  where  an 
accident  policy  contained  a  provision  that  "immediate  notice  shall 
be  given  in  writing  to  the  company  at  Hartford,"  and  "proofs  shall 
be  furnished  within  seven  months,"  it  w^as  held  that  this  did  not 
require  the  proofs  to  be  sent  to  the  company  at  Hartford.^  So 
notice  and  proofs  of  loss  are  not  required  to  be  given  or  made  at 
the  home  office  of  the  insurer,  when  the  policy  declares  any  claim 
thereunder  is  payable  at  the  company's  office  in  San  Francisct), 

86  Ala.  5.')8,  11  Am.  St.  Rep.  67,  6  ica,  41  Mont.  175,  27  L.R.A.(N.S.) 

So.    83;     Graves    v.    Mereliants'     &  1164,  108  Pac.  649. 

Bankers'  Ins.   Co.  82  Iowa,  637,  31  ^^  Engebretson  v.  Hccla  Fire  Ins. 

Am.    St.    Rep.    507,   49    N.    W.    65;  Co.  58  Wis.  301,  17  N.  W.  5. 

O'Reilly    v.    Guardian    ]\lutual    Life  But   as   to   delivery   of   ijroofs   of 

Ins.  Co.  60  X.  Y.  109,  19  Am.  Rep.  loss  to  agent,  see  §§  575,  581,  3312 

151  herein. 

i«Da    Rin    v.     Casualty     Co.     41  ^o  j^igi^gj.  v.  Travelers'  Ins.  Co.  124 

Mont.   175,   27   L.R.A.(N.S.)    1164n,  Tenn.  450,  138  S.  W.  316. 

137  Am.  St.  Rep.  709,  108  Pac.  649.  ^  MeCord  v.  Ma.sonic  Casualty  Co. 

17  O'Reilly     v.     Guardian     Mutual  201  Mass.  473,  88  N.  E.  6. 

Life  Ins.  Co.  60  N.  Y.  169,  19  Am.  ^  Sdieiderer  v.  Travelers'  Ins.  Co. 

Rep.  151.  -"JS  Wis.  13,  46  Am.  Rep.  618,  16  N. 

"  Da  Rin  v.  Casualty  Co.  of  Auier-  W.  47. 
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California,  or,  at  the  option  of  the  company,  at  the  general  agency 
through  which  the  policy  is  issued,  and  the  plaintiff  had  transacted 
all  his  part  of  the  business  with  a  general  agent  of  the  insurer  at 
Chicago,  Illinois,  and  had,  at  the  instance  of  such  insurer,  been 
examined  by  a  physician  designated  by  such  agent.^ 

§  3288.  Notice  of  loss  in  writing.— If  the  policy  provides  that 
the  insured  shall  give  notice  in  writing  of  the  loss  to  the  company, 
then,  in  the  absence  of  any  provision  that  the  notice  must  be  signed 
by  the  insured,  it  is  not  necessary  that  he  should  personally  write 
and  sign  the  notice  himself.  So  it  has  been  held  that  a  written 
notice  of  loss  to  the  insurer  by  the  agent  of  the  insurer  at  the  request 
of  the  insured,  and  upon  facts  communicated  by  him,  is  a  suffi- 
cient written  notice  within  the  meaning  of  the  stipulation.*  And 
service  of  formal  proofs  of  loss,  if  made  in  time,  is  a  sutficient  com- 
pliance with  a  requirement  of  written  notice.^  A  mere  parol  notice 
to  an  agent  in  such  a  case  is  not,  however,  suflicient.^  If  the  com- 
pany receives  a  verbal  notice  and  makes  no  objection  thereto,  but 
proceeds  to  act  thereon  the  same  as  in  case  of  a  written  notice,  it 
cannot  subsequently  claim  a.  right  to  forfeit  the  policy  because  of 
no  written  notice.  Thus,  where  a  policy,  which  insured  against 
the  death  of  a  horse,  provided  that  in  case  the  horse  became  sick 
written  notice  should  be  given  of  the  horse's  disease,  and  the  horse 
became  sick,  and  the  insured  sent  a  verbal  notice  to  the  company, 
which  sent  its  physician,  who  after  several  visits  ordered  the  horse 
to  be  killed,  it  was  held  that  the  insurer  was  estopped  to  claim  for- 
feiture, because  of  a  noncompliance  with  the  provision  as  to  written 
notice.'  If  the  policy  does  not  require  the  notice  of  loss  to  be  in 
writing,  a  verbal  notice  will  be  sufficient.^  But  if  llie  policy  provides 
that  notice  of  loss  must  be  in  writing,  this  will  be  binding  upon  the 
insured,  and  the  notice  must  be  in  writing,  except  in  those  cases 
where  the  provision  is  waived  by  the  company.'  And  it  may  in  all 
ca.scs  be  waived  by  the  company  receiving  an  oral  notice  without 

•Pennington     v.     Pacifif     Mutual  Stock   Ins.    Co.   173   Pa.    St.   15,   33 

Life  Ins.  Co.  8.5  Iowa,  468,  39  Am.  Atl.  567.                     , 

St.  Rep.  306,  .')2  N.  W.  482.  On  notice  of  sickness  or  deatli  of 

*  West  Branch  Ins.  Co.  v.  Helfen-  insured  animal,  see  note  in  44  L.R.A. 

stein,  40   Pa.   St.   289,  80   Am.   Dec.  (N.S.)   572. 

57.3.      See    Stiinpson    v.    Monmouth  ^Sexton    v.    ]\Iont,iromery    Cminly 

Ins.  Co.  47  Me.  379.  Mutual  Fire  Ins.  Co.  9  JJarb.  (N.  Y.) 

MVill  &  Baumer  Co.  v.  Rochester  191.                                                 ^/noi.: 

(Jr-niiaii    Jns.    Co.   125   N.   Y.    Supp.  »  Boyle  v.  North  Caioliiia  ;ln^  jfp^ 

606,  120   Ann.   Div.   807,  40    Ins.  L.  7   Jones    (52   N.    C.)    37;5,;h'h<r0  :Kix 

J.  40.  V.  Mutual  Ins.  Co.  20  N.  JL  im.\    i;. 

8  Patrick  V.  Farmers'  Fire  Ins.  Co.  When    rcquiremenls^is   t^)    |)ronfs, 

43  N.  II.  621,  SO  Am.  Dec.  197.  in  writing  and   (or  otiicf:'  parlicuUirs; 

'Smith    V.    People's    Mutual    Live  on  demand  is  u  condition  plvtrdeiit 
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objoeling"  and  acting  upon  the  sanic.^"  A  requirement  of  an 
accident  policy  that  claimant  must  give  aflirmalive  proof  in  writ- 
ing of  the  death,  and  of  its  being  the  proximate  result  of  external 
and  accidental  means,  is  satislied  if  the  bcneliciary  makes  a  prima 
lacio  showing  that  the  death  had  occurred,  and  had  resulted  from 
the  causes  staled." 

§  3289.  Notice:  proof:  "as  soon  as  possible:"  "  as  soon  as  may 
be  reasonably  possible." — The  requirement  that  notice  and  proofs 
shall  be  furnished  "as  soon  as  possible"  is  construed  similarly  to 
the  words  "immediately"  or  "forthwith,"  and  the  insured  must 
exercise  reasonable  diligence.  So  it  has  been  held  that  a  delay  of 
two  months  in  furnishing  proofs  of  loss  is  not  a  compliance  with 
the  provision  unless  satisfactorily  explained.^^  So  the  requirement 
for  proofs,  under  an  accident  policy,  as  soon  as  may  be  reasonably 
possible  is  a  condition  precedent  which  must  be  complied  with;  ^^ 
and  the  same  is  true  of  the  stipulation  for  proofs  as  soon  thereafter 
as  possible,  used  in  a  fire  policy.^*  And  even  though  it  be  conceded 
for  the  purposes  of  a  particular  case  that  such  a  requirement  is  a 
condition  precedent  to  recovery  and  that  an  unreasonable  time 
had  elapsed  before  notice  was  given,  still  the  most  that  the  failure 
to  give  notice  would  authorize  insurer  to  do  would  be  to  declare 
a  forfeiture  and  such  right  may  be  waived. ^^  Said  requirements: 
"as  soon  as  possible"  and  "as  soon  as  may  be  possible"  are  both 
construed  to  mean  within  a  reasonable  time  after  the  accident 
occurs,  having  in  view  all  the  facts  and  circumstances  of  the  case.^^ 
So  where  under  sueh  a  requirement  notice  was  given  of  the  loss 
of  sight,  caused  by  an  infection  during  an  operation,  as  soon  as 
insured  learned  of  such  loss,  is  sufficient  even  after  a  period  of 
five  months.^'^    In  this  connection  it  is  held  that  where  the  policy 

and   not  a  collateral   agreement,  see  ^^  Graham    v.    Niagara    Fire    Ins. 

Employers'  Liability  Assur.  Corp.  v.  Co.  lOG  Ga.   840,  32   S.   E.  579,  28 

Taylor,  29   Can.  S.  C.  104,  19  Can.  Ins.  L.  J.  442. 

L,  'T   56.  ^^  Brix   V.   American    Fidelity   Co. 

10  Edwards  v.  Travelers'  Life  Ins.  171  Mo.  App.  518,  153  S.  W.  789, 
Co.  20  Fed.  661,  22  Blatchf.  (C.  C.)  42  Ins.  L.  J.  746. 

225;  Travelers'  Life  Ins.  Co.  v.  Ed-  ^^  Great      American      Cooperative 

wards   122  U.  S.  457,  30  L.  ed.  1178,  Fire  Assoc,  v.  Jenkins,  11  Ga.  App. 

7  Sup.  Ct.  1249.  784,  76  S.  E.  159,  42  Ins.  L.  J.  103; 

11  Jenkins  v.  Hawkeye  Comm.ercial  Maryland  Casualty  Co.  of  Bait.  v. 
Men's  Assoc.  147  Iowa,  113,  30  Ohle,  120  Md.  371,  87  Atl.  763,  42 
L.R.A.(N.S.)  1181n,  124  N.  W.  199.  Ins.  L.  J.  1559. 

i^McPike  V.  Western  Assur.  Co.  "Maryland  Casualty  Co.  of  Bait. 
61  Miss.  37.  V.  Ohle,  120  Md.  371,  87  Atl.  763, 

13  Hefner   v.   Fidelity  &    Casualty    42  Ins.  L.  J.  1559. 
Co.  of  N.  Y.  —  Tex.  Civ.  App.  — , 
160  S.  W.  330. 
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provided  that  insured  should  "forthwith"  give  notice  of  the  loss 

and  "as  soon  thereafter  as  possible"  render  a  verified  statement  of 

the  loss  together  with  certain  information  specified  in  the  policy, 

and  a  copy  of  said  policy  was  attached  to  the  complaint  or  petition 

showing  all  the  conditions  precedent,  and  plaintiff  alleges  that  she 

complied  with  all  said  requirements  a  cause  of  action  is  sufliciently 
stated.^8 

In  a  New  York  case,  where  a  fire  occurred  on  November  23rd  and 
the  proofs  were  not  filed  until  February  16th  of  the  following  year, 
it  was  held  that  under  the  facts  there  existing  the  insured  had 
exercised  due  diligence  in  furnishing  the  proofs.-^^  Where  a  policy 
on  the  life  of  A  required  notice  of  death  to  be  given  as  soon  as 
possible,  and  A  died  of  a  gunshot  wound  at  a  place  so  near  the 
company's  office  that  notice  could  have  been  given  on  the  following 
day,  but  was  not,  as  the  policy  was  in  A's  hands,  and  B  did  not 
know  of  the  provision  as  to  notice  until  he  received  blank  affidavits 
several  days  thereafter,  which  he  filled  out  and  returned  in  the 
form  and  within  the  time  his  instructions  called  for,  and  which 
were  received  eight  days  after  A's  death,  it  was  held  that  the  notice 
was  sufficient.^"  So  under  a  requirement  that  the  assured  give 
notice  of  a  loss  "forthwith,"  and  "as  soon  as  possible"  make  proofs 
of  loss,  proofs  of  loss  made  after  nine  months  after  the  loss  is  too 
late,  and  the  fact  that  the  insured  is  embarrassed  by  his  creditors' 
threatening  bankruptcy  proceedings  affords  no  excuse  for  the  delay. ^ 
Ho  a  delay  of  eight  months  arising  from  the  mere  fact  that  it  was 
an  inconvenience  to  furnish  the  proofs  sooner  is  no  excuse.'^  Where 
it  appeared  that  the  death  of  the  insured  occurred  on  the  twenty- 
first  day  of  July,  and  that  within  a  week  notice  was  given  to  an 
agent  of  the  company,  and  that  affidavits  were  obtained  as  to  the 
facts  of  his  death  on  August  18th,  28th,  and  September  4th,  which 
the  agent  received  and  forwarded  to  the  company,  it  was  held  that 
there  was  a  compliance  with  the  provision.^  Where  the  policy 
required  a  particular  account  of  loss  to  be  delivered  as  soon  after 
the  fire  as  possible,  and  the  insured  made  out  and  delivered  one, 
but  made  no  copy  of  the  same,  and,  after  delivery,  requested  per- 
mission of  the  insurer  to  make  such  copy,  which  request  was  con- 

^'  Great     Amt-rican      Co-operative        ^  Scaminoii    v.    Gennania   Ins.    Co. 

Fire  As.soc.  v.  Jenkins,  11  Ga.  Ai)p.  101  III.  021,  Dickey  J.,  dissentincr. 
784.  7(i  S.  E.  I'jIJ,  42  Iii.s.  L.  J.  103.        ^  (<.„„pron  v.   Canada  Fire  &  Ma- 

^Mirink  v.  Ilanover  Fire  Ins.  Co.  rine  In.s.  Co.  (i  Ont.  392. 
80  N.  Y.  108.  3  Provident  Lile  Jns.  &  Investment 

*°  Provident    Life    Ins.    &    Invest-  Co.  v.  Baum,  29  Ind.  236. 
mont  Co.  v.  Bauin,  29  Ind.  23G. 
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liimally  evaded  and  I'mally  enforced,  and  the  assured  made  a  new 
aeeount.  wliieli  was  delivered  four  months  after  the  loss,  it  was 
held  (o  be  in  time.* 

The  provision  that  notice  shall  be  given  "as  soon  as  possible," 
as  well  as  the  provision  requiring  notice  "immediately,"  or  "forth- 
willi,"  may  of  course  be  waived  by  the  insurer's  conduct  and 
ne.uotiations.^ 

§  3290.  Nature  of  the  proofs  of  death:  "due  notice  and  proof  of 
death." — As  u  general  rule  the  preliminary  proofs  of  death  need  be 
of  no  higher  nature  than  would  be  sufficient  in  an  action  upon  the 
policy.®  The  policy  may  specify  the  nature  of  the  proofs  required. 
Where  it  does  not,  however,  so  specify,  but  simply  requires  notice 
and  proof  or  due  notice  and  proof,  then  the  provision  is  complied 
with  by  furnishing  such  proof  as  by  reasonable  efforts  may  be 
obtained,  and  should  be  satisfactory,  and  it  is  only  necessary  to 
give  such  reasonable  and  proper  evidence  as  can  at  the  time  of 
making  the  proof  be  obtained,  so  as  to  determine  the  company's 
liabilit}'-  and  the  right  of  the  claimants  to  recover."'  Nor  is  it 
necessary,  unless  so  specified  by  the  contract,  to  set  forth  all  the 
details  and  circumstances  as  to  the  death  of  the  insured.^  Life 
policies  frequently  contain  a  provision  requiring  "due  notice  and 
proof  of  death"  before  any  right  of  action  accruf;s  upon  the  policy. 
►Such  a  provision  is  of  course  a  condition  precedent  to  payment.^ 
And  no  liability  attaches  unless  proof  is  furnished  or  unless  the 
provision  is  waived.^" 

The  question  then  arises,  What  is  "due  notice  and  proof?"  It 
does  not  rest  with  the  insurers  alone  to  decide  this  question.  The 
provision  requires  such  notice  and  proof  as  may  appear  to  a  court 
to  be  in  accordance  with  the  rules  of  evidence,  and  if  such  notice 
and  proof  have  been  given,  tlien  there  has  been  a  compliance 
with  the  provision. ^^  The  question,  then,  as  to  what  is  due  proof  is 
to  be  determined  by  the  court  according  to  the  rules  of  evidence, 

*  Cornell  v.  Le  Rov,  9  Wend.   (N.  *  Connecticut  Mutual  Life  Ins.  Co. 
Y.)  103.                       '  V.  Siegel,  9  Bush   (72  Ky.)   450. 

*  p]rwin     V.     Si)ringfield     Fire     &  ^Jackson  v.  Southern  Mutual  Life 
Marine  Ins.  Co.  24  Mo.  App.  145.  Ins.  Co.  36  Ga.  429. 

®  Travelers'  Ins.  Co.  v.   Sheppard,  See  also  Harrin2;ton  v.  Home  Life 

85  Ga.  751,  12  S.  E.  18.  Ins.  Co.  128  Cal.  531,  58  Pae.  180. 

'  AValsh     V.     Washington     Marine  ^^  Jackson     v.     Southern     Mutual 

Ins.  Co.  32  N.  Y.  427,  aff'g  26  N.  Y.  Life  Ins.  Co.  36  Ga.  429;  Davis  v. 

Super.  Ct.  202;  O'Reilly  v.  Guardian  Davis,  49  Me.  282. 

Ins.  Co.  60  N.  Y.  169,  19  Am.  Rep.  ^^  Taylor  v.  ^tna  Life  Ins.  Co.  13 

151;  Mason  v.  Harvey,  8  Exeh.  819,  Gray   (79  Mass.)   434. 
22  L.  J.  Exeh.  336. 
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and  not  by  the  in^urers.^^  .^nd  due  proof  of  a  claim  of  loss  under 
a  policy  means  such  a  statement  of  facts,  reasonably  verified,  as,  if 
estabhshed  in  court,  would  prima  facie  require  payment  of  the 
claim,  and  does  not  mean  some  particular  form  of  proof  which 
the  insurer  arbitrarily  demands.  The  statement  of  one  adequate 
fact  in  the  proofs  does  not  exclude  others  omitted  through  mistake 
or  ignorance. ^^  The  policy  may  of  course,  as  in  other  risks  specify 
the  "nature  of  the  proof  required  in  case  of  the  death  of  insured. 
If  it  does  so  specify  it,  then,  as  already  stated  concerning  other 
risks,  there  must,  as  a  general  rule,  be  a  substantial  compliance 
with  the  provision. 

§  3291.  Notice  "forthwith."— Another  frequent  provision  in  poli- 
cies is  that  notice  or  proofs  shall  be  given  "forthwith."  This  word 
is  construed  as  meaning  that  there  shall  be  reasonable  diligence 
exercised  in  giving  notice  and  furnishing  the  proofs  of  loss.  Its 
construction  is  practically  the  same  as  '•immediate,"  ^*  or  synono- 
mous  with  a  condition  that  such  notice  must  be  given  within  a 
rea.*onable  time.^*    And  it  is  declared  that  in  determining  whether 

12  Taylor  v.   ^tna  Life  Ins.   Co.  Fidelity   &   Casualty   Co.   96   N.   Y. 

13  Grav  (79  Mas-^.)  434.  Supp.  183. 

i3Jarvis   v.   Nortluvestern   Mutual  On   provisions   in   burglary   insur- 

Relief  Assoc.  102  Wis.  546,  72  Am.  ance  policy  as  to  notice  and  proofs 

St.  Rep.  895,  78  N.  W.  1089.  of  loss,  see  note  in  46  L.R.A.(N.S.) 

^^  Alabama.   —    Central    City    Ins.  571. 

Co.   V.   Oates,   86  Ala.  558,  11   Am.  The  standard   form  of  fire  policy 

St.  Rep.  67,  6  So.  83.  for    Massachusetts    provides    as    fol- 

lowa.  —  Pennypacker  v.  Capitol  lows:  "In  case  of  any  loss  or  dam- 
Ins.  Co.  80  Iowa,  56,  20  Am.  St.  age  under  this  policy,  a  statement 
Kci>-  395,  8  L.R.A.  236,  45  N.  W.  in  writing,  signed  and  sworn  to  by 
408.  the  insured,  shall   be  forthwith   ren- 

Keniuclii.  —  Phoenix  Ins.   Co.  v.  dered  to  the  company,  setting  forth 

Coomes,  22  Ins.   L.   J.  155,  14  Ky.  the    value   of   the   property    insured, 

Law  K.  603,  20  S.  W.  900.  the   interest   of   the   insured   therein, 

Ma-isachusetls. — King-sley    v.    New  all  other  insurance  tliereon,  in  detail, 

England    .Mutual    Fire    Ins,    Co.    8  the  purposes  for  which  and  the  per- 

Cush.   (62  .Ma.ss.)   393.  sous  by  whom  the  building  insured, 

Misnouri.  —  Erwin  v.   Springfield  ^j.  containing   the   i)roperty   insured. 

Fire  &  Marine  Ins.  Co.  24  Mo.  Ai)p.  ^^^^  ^^^^^^^^  ^^^^\  ^ije  ti„n.  at  which  and 

145;   St.  Louis  In.s.  Co.  v.  Kyle,  11  ^^anner  in  which  the  fire  ori-inated, 

-Mo.  278,  49  Am.  Dec.  74  g^  ^^^  ^  known  to  the  insured.  Tlie 

lU',nis^hania-\\eHl   Branch.   Ins.  ,„,,ny  ^ay  also  examine  the  books 

Co.   V.   Helfensjein,  40   Pa.   ot.  289,  ^^^  ,\,,.„;„,ts  and  vouchers  of  the  in- 

"F::::tlli;itii;-see  Farmers  Mercan-  -»-';,  -'I    make   extracts   from    the 

tile    Co.    V.    Farmers    Ins.    Co.    161  ^="'"'-            .                      ,       xt        x-     i 

Iowa    5    141  N.  W.  447.  ^'"^'  requirement   under  New   \  ork 

Bilrffiary       imurance':          Present  standard  form  of  [lolicy,  see  §  3275 

"forthwith"    a   chiim    exhibiting   cer-  iicrein. 

tain  particulars.     Sec  Katzcnslein  v.  ^^  Pennypacker  v.  Capital  lus.  Co. 
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an  insuivd  has  ivndored  a  Platcniciit  ol  loss  "I'ortliwilh,"'  the  inquiry 
is  whether  in  the  lii^ht  of  conditions  surroundino;  liini  at  the  time 
when  he  \Yas  bound  to  act,  considered,  as  they  then  should  have 
been,  by  an  ordinarily  prudent  man,  he  exercised  reasonable  dili- 
gence in  rendcrini!;  the  written  statement  to  the  insurer  without 
unnecessary  delay.  iVn  insured,  who  has  sull'ered  loss,  may  prop- 
erly take  a  few  days  in  order  to  acquire  the  knowledge  necessary 
intelligently  to  prepare  a  statement,  adequate  both  to  give  some 
reliable  data  to  the  insurers  and  to  protect  his  own  rights  in  the 
future.  The  time  required  for  this  purpose  must  vary  with  the 
character  and  extent  of  the  property  injured,  the  intimacy  of  the 
i-elation  of  the  owner  to  it,  and  the  circumstances  peculiar  or  per- 
sonal to  himself  in  wdiich  at  the  moment  he  may  be  placed.  What 
may  be  "forthwith"  in  -any  case  depends  upon  a  due  regard  to  all 
these  considerations.^^ 

Stipulations  in  a  fire  policy  that  the  insured  will  forthwith  give 
notice  of  loss  and  render  a  particular  and  sworn  account  of  such 
loss,  accompanied  by  a  magistrate's  certificate  thereof,  are  also  con- 
ditions precedent,  and  satisfactory  evidence  of  compliance  with 
them  in  proper  time  is  an  essential  prerequisite  to  recovery,  unless 
such  compliance  is  waived  by  the  insurer." 

Whether  a  statement  of  loss  is  rendered  "forthwith"  depends 
upon  all  the  circumstances,  and  is  a  question  of  fact  for  the  jury. 
A  failure  to  render  such  statement  until  about  two  months  after 
the  loss  occurred  is  not  necessarily  a  failure  to  render  it  "forth- 
with" within  the  meaning  of  the  policy,  if  the  delay  is  accounted 
for  by  the  ill-health  of  the  assured,  the  confusion  attending  the 
fire,  and  other  obstructions  encountered  by  him.^^  And  where  the 
policy  required  notice  to  be  given  "forthwilli,"  a  notice  given  th } 
fourth  day  after  the  fire  has  been  held  a  sufficient  compliance 
under  the  circumstances  of  the  ])articular  casc.^^  So  also  one  given 
the  following  day,^"  and  one  given  two  days  thereafter,^  and  one 

80  Iowa,  56,  8  L.R.A.  236,  20  Am.  &  Guarantee  Corp.  32  Out.  4U,  also 

St.  Kep.  395,  45  N.  W.  408.  §  3280  lierein. 

^^  Greenougti   v.   Phoenix  Ins.   Co.  ^^  Harnden    v.    Milwaukee    Mecli- 

206    .Alass.    247,    138   Am.    St.    Rep.  anics  Ins.  Co.  164  Mass.  382,  49  Am. 

383,  92  N.  E.  247.  St.  Rep.  467,  41  N.  E.  658. 

"  Central  City  Ins.   Co.  v.   Gates,  ^^  St.   Louis  Ins.   Co.  v.   K\le,  11 

86  Ala.  558,  ll'Am.  St.  Rep.  67,  6  Mo.  278,  49  Am.  Dec.  74. 

So.  83.  2*'  Beatty  v.  Lycoming  County  Mu- 

See  also  Bennett  v.  iEtna  Ins.  Co.  tual  Ins.  Co.  66  Pa.  St.  9,  5  Am.  Rep. 

201    Mass.    554,    131    Am.    St.    Rep.  318;  Hovey  v,  American  Ins.  Co.  2 

414,  88  N.  E.  335  (is  condition  prece-  Duer   (N.  Y.)   554. 

dent) .  ^  Peoria  Marine  &  Fire  Ins.  Co.  v. 

But  compare  Sbera  v.  Ocean  Accdt.  Lewis,  18  111.  553. 
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given  eight  days  subsequent  to  the  loss.^  So  also  twelve  days '  and 
twenty  days  *  have,  under  the  special  circumstances  of  the  cases, 
been  held  sufilicient. 

In  other  instances,  however,  under  the  special  facts  existing  in 
the  given  case  a  delay  of  two  days  has  been  held  fatal.*  So  also 
delays  of  eleven  days,®  eighteen  days,'^  twenty  days,^  thirty-eight 
days.^  three  months  and  nineteen  days,^°  four  months,"  and  of  nine 
months.^^  have  been  held  to  defeat  a  recovery. 

Where  the  policy  required  notice  to  be  given  "forthwith"  to 
the  secretary  of  the  company,  it  was  held  that  notice  to  an  agent 
of  the  company  who  delayed  sending  it  to  the  secretary,  so  that 
he  did  not  receive  it  until  eighteen  days  after  the  fire,  was  not  a 
compliance  with  the  provision. ^^  Where  a  fire  insurance  provides 
that  notice  of  losses  shall  "forthwith"  be  given  to  the  secretary  of 
the  company,  the  mailing  of  such  notice  properly  addressed  is 
presumptive  evidence  of  service.^*  Again,  insured  cannot  by  dis- 
appearing, by  abandonment,  negligence  or  other  like  act  enlarge 
his  own  or  his  creditor's  rights  and  thereby  extend  the  time  for 
making  a  statement  of  loss,  or  diminish  insurer's  right  to  a  forth- 
with statement  when  required  by  the  policy,  so  that  if  a  policy 
insuring  goods  against  loss  by  fire  requires  that  in  case  of  loss  or 
damage  a  statement  in  writing,  signed  and  sworn  to  by  the  assured, 
shall  be  forthwith  rendered  to  the  insurer,  and  upon  the  destruction 
of  such  goods,  the  assured  abandons  his  property  and  absconds, 
and  twenty  days  later  an  involuntary  petition  in  bankruptcy  is 
filed  against  him,  thirty-one  days  later  the  adjudication  takes  place, 
and  thirteen  days  afterward  the  trustee  is  appointed,  the  right  of 

2  New  York  Central  Ins.  Co.  v.  » -^rijitehurst  v.  North  Carolina 
National  Protective  Ins.  Co.  20  Mutual  Ins.  Co.  7  Jones  (52  N.  C.) 
Barb.    (N.  Y.)   468.  433,  78  Am.  Dec.  246. 

3  Capitol  Ins.  Co.  v.  Wallace,  48  ^  Brown  v.  London  Assur.  Co.  40 
Kan.  400,  29  Pac.  755,  21  Ins.  L.  J.  Hun   (N.  Y.)  101. 

516,  s.  e.  50  Kan.  453,  31  Pac.  1070,  i°  Baker  v.  German  Fire  Ins.  Co. 

22  Ins.  L.  J.  397.  124  Ind.  490,  24  N.  E.  104L 

*  Pliillip.s  V.  Protection  Ins.  Co.  14  "  McEver.s  v.  Lawrence,  1  Hoffra. 

.\In.  220.  (N.  Y.)  172. 

^  P.rown   V.  London  Assur.   Co.  40  ^^  Scammon  v.   Germania  Ins.   Co. 

Hun  (N.  Y.)  101.  101  111.  621. 

®  Trask    v.    Slate    Fire    &    Marine  ^^  Sparrow  v.   Universal  Fire  Ins. 

Jns.  Co.  29  Pa.  St.  198,  72  Am.  Dec.  Co.  17  Pliila.   (Pa.)  ;}29. 

622.  ^*  Susquelianna    Mutual    Fire    In.'«. 

'  Edwards     v.     Lycoming     Countv  Co.    v.    Tunkliannock    Toy    Co.    Lini. 

Mutual    Ins.    Co.    75    Pa.    St.    ;578:  97    Pa.    St.   424,   39    Am".    Dec.    810. 

Sparrow  v.  Universal  Fire  Ins.   Co.  Sre  also  Biiios  v.  German  Iiis.  Co. 

17  Phila.   (Pa.)    329.  78  Minn.  46,  80  N.  W.  839. 
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the  l)aiikni[>t  had  teniiinalcMl  lliri)U.L!,li  his  failure  to  furnish  such 
proofs  of  k>ss.^^ 

§  3292.  "Immediate  notice:"  "at  once:"  "prompt  notice." — A 
ehiuse  often  inserted  in  lire,  life,  and  accident  pohcies  that  in  case 
of  loss,  death,  or  injury  "immediate  notice"  shall  be  given  to  the 
insurer  has  frequently  come  before  the  courts  for  construction.  As 
a  general  rule,  the  jirovision  is  complied  with  by  giving  notice 
witliin  a  reasonable  time.  The  exercise  of  due  diligence  and  the 
giving  such  notice  as  may  be  reasonable  in  the  particular  case  is 
all  that  can  be  demanded  ;^^  and  "immediate,"  like  "forthwith,"' 
does  not  mean  instantly."    So  a  condition  in  a  fire  policy  requir- 

^5  Bennett   v.   JEtna   Ins.    Co.   201  Christatas  v.  New  England  Casualty 

Mass.    554,   131   Am.    St.    Rep.   414,  Co.   159  N.  Y.   Supp.  700,  95  Misc. 

88  N.  E.  335.  534. 

^6  United  States.— John  B.  Stevens  0/(/o.— Crane  v.   Standard  Lite  & 

&  Co.  V.  Frankfort  Marine,  Accident  Accd't    Assoc.    6    Ohio    Dee.    118,    3 

&  Plate  Glass  Co.  207  Fed.  757,  125  Ohio  N.  P.  318. 

C.  C.  A.  295,  47  L.R.A.(N.S.)   1214  OA/a7?o??? a.— Pacific     Mutual     Life 

(annotated  on  delay  in  giving  notice  Ins.  Co.  v.  Adams,  27  Okla.  496,  112 

of  claim  under  employers'  indemnity  Pac.  1026,  40  Ins.  L.  J.  572. 

policy).  42  Ins.  L.  J.  1802  (employ-  Pennsylvania. — Hughes  v.   Central 

ers'  liability  policy).  Accd't  Ins.  Co.  222  Pa.  462,  71  Atl. 

/?//»o/.s.— Fidelity  &  Ca.sualty  Co.  923  (means  reasonable  time  after 
V.  Weise,  80  111.  App.  499;  Knicker-  accident  under  particidar  cireum- 
boeker  Ins.  Co.  v.  Gould,  80  111.  388.  stances  of  case)  ;  Strunk  v.  Fire- 
See  Talbot  V.  Atlantic  Home  Ins.  man's  Ins.  Co.  of  Chicago,  160  Pa. 
Co.  193  111.  App.  587.  St.   345,   40    Am.    St.    Rep.    721,   28 

Indiana.— JEtnsi   Life   Ins.    Co.   v.  Atl.  779,  23  Ins.  L.  J.  477;  People's 

Fitzgerald,   165   Ind.   317,   1   L.R.A.  Ace.    Assn.    v.    Smith,    126    Pa.    St. 

(N.S.)    422,  112   Am.   St.   Rep.  232,  317,  12   Am.    St.   Rep.   870,   17  Atl. 

75  N.  E.  262:  Insurance  Co.  v.  Brim,  605.      See    also    Curran    v.    National 

111  Ind.  281,  12  N.  E.  315.  Life  Ins.  Co.  of  U.  S.  251  Pa.  420. 

Marylaiid. —  Rokes  v.  Amazon  Ins.  96  Atl.  1041. 

Co.  51  Md.  512,  34  Am.  Rep.  323.  Washington. — Remins:ton     v.     Fi- 

Missouri.-MoFavland     v.     United  delity  &  Deposit  Co.  27  Wash.  429, 

States   Mutual   Accident   Assoc.   124  436,  67  Pac.  689. 

:\Io.  204,  27  S.  W.  436.  Wisconsin.   —   Killips   v.    Putnam 

Xehraska. — Chapin    v.    Ocean    Ac-  Fire   Ins.    Co.    28    Wis.   472,   9    Am. 

edt.  &  Guarantee  Corp.  96  Neb.  213,  Rep.  506. 

52  L.R.A. (N.S.)  227,  147  N.  W.  465,  Immediate  notice:  when  not  in  rea- 

44  Ins.  L.  J.   189;   Continental  Ins.  sonable     time.       See     Hagstrom     v. 

Co    V.  Lippold,  3  Neb.  391.  American    Fidelity    Co.    of    M.    137 

New     Tor/;.— Solomon     v.     Conti-  Minn.    391,    163    N.    W.    670.      See 

nental  Fire  Ins.  Co.  160  N.  Y.  595,  Graves  v.  Order  of  United  Commer- 

46  L.R.A.  682,  73  Am.  St.  Rep.  707,  eial  Travelers  of  America,  165  Wis. 

55  N.  E.  279 ;  Will  &  Baumer  Co.  v.  427,  162  N.  W.  425. 

Rochester  German  Ins.  Co.  125  N.  Y.  ^"^  Solomon     v.     Continental     Fire 

Supp.   606,   140   App.   Div.   691,   40  Ins.   Co.  160   N.   Y.  595,  46  L.R.A. 

Ins.  L.  J.  40.     See  Melcher  v.  Ocean  682,  73  Am.  St.  Rep.  707,  55  N.  E. 

Accident  &  Guaranty  Co.  161  N.  Y.  279. 
Supp.     586,     175     App.     Div.     77; 
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ing  the  insured  to  give  immediate  notice  of  loss,  need  not  be 
literally  complied  with,  and  the  exercise  of  due  diligence  is  all  that 
can  be  demanded.^*  The  death  of  a  person  whose  property-  is 
insured  does  not  avoid  the  policy,  and  though  it  provides  that  the 
insured  shall  give  immediate  notice  of  the  loss  and  within  sixty 
days  sign,  verify,  and  deliver  proofs  thereof,  this  provision  must, 
after  such  death,  be  given  a  reasonable  construction,  and  the  right 
to  indemnify  is  not  lost  by  failure  to  comply  with  it  literally  owing 
to  such  death  and  to  the  absence  of  persons  qualified  to  give  such 
notice  and  make  such  proofs.^^ 

The  requirement  for  immediate  notice  of  any  fire  loss  is  a  con- 
dition precedent  to  the  right  to  recover.^"  And  if  a  policy  stipulates 
that  if  the  fire  occurs  the  insured  shall  give  immediate  notice  of 
any  loss  thereby  in  writing  to  the  company,  and,  in  sixty  days 
after  the  fire,  shall  render  a  sworn  statement  stating  the  knowledge 
and  belief  of  the  insured  as  to  the  time  and  origin  of  the  fire,  and 
that,  in  the  absence  of  compliance  with  such  stipulations,  no  action 
can  be  maintained  against  the  insurer,  the  submission  of  proofs 
of  loss  to  the  insurer,  within  the  time  prescribed,  is  a  condition 
precedent  to  the  payment  of  the  loss  or  the  maintenance  of  an 
action.^ 

Again,  where  immediate  notice  and  proofs  of  loss  thereafter  are 
required  compliance  must  be  shown  to  establish  a  cause  of  action  ^ 
and  whether  notice  is  in  reasonable  time  is  a  question  for  the  jury.^ 
If  the  requirement  is  for  immediate  notice  and  for  the  rendering 
of  a  statement  in  sixty  days  "after  the  fire"  these  words  mean  witliin 
sixty  days  after  the  fire  has  terminated  or  abated  to  such  an  extent 
that  an  inspection  of  the  property  damaged  may  be  had.*  And 
immediate  notice  is  unnecessary  where  the  adjusters  of  the  several 
insurers  interested  appeared  at  the  place  of  fire  and  participated,  the 
actual  notice  implied  in  such  case  being  sufficient.^ 

^*  Woodmen     Accident     Assoc,     v.  ^  Palatine    lus.    Co.    v.    Lynn,    42 

Pratt,  62  Neb.  673,  55  L.R.A.  291,  Okla.  486,  141  Pae.  1167. 

89  Am.  8t.  Rep.  777,  87  N.  W.  546.  ^  jjyg.i,gy    y     Ccnlral    Aecd't    Ins. 

19  Matthews    v.    American    Central  Co.  222  Pa.  462,  71  Atl.  92.3. 

Ins.   Co.   1.54  N.  Y.  449,  39   L.R.A.  *  Slocum  v.  Saratoga  &  Wasliing-- 

433,  61  Am.  St.  Rep.  627,  48  N.  E.  ton  Fire  Ins.   Co.  134  N.  Y.   Siipp. 
751.                                                          "72,  149   App.   Div.   867,  41  Ins.   L. 

2»  Slocum    V.    Saratoga    &    Wash-  J.  964. 

ington  Fire  Ins.  Co.  134  N.  Y.  Supp.  ^  Fidelitv     Phenix     Ins.      Co.     v. 

72,  149  App.  Div.  867,  41  Ins.  L.  J.  Friedman,'  117   Ark.   71,  174  S.   W. 

964.  215. 

1  Cannon  v.  Phcrni.x  Ins.  Co.  110 
Ga.  563,  78  Am.  St.  Rep.  124,  35 
S.  E.  775. 
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Again,  in  construing  the  terms  of  an  accident  polici/  which  con- 
tracted for  "immediate  written  notice"  of  the  accident  to  be  given 
the  association,  and  for  "proofs  of  loss,"  the  effect  of  the  accident, 
to  he  furnished  witliin  six  months  thereafter,  the  word  ''innnediate"' 
must  he  taken  to  mean  a  reasonable  time  after  the  injury,  under 
all  the  facts  and  cinumstancos  of  the  case;  and  what  is  a  reasonable 
time  i<  for  the  .|ur\-  to  (lcri(l(\  unless  the  delay  has  been  so  great 
that  the  court  may  rule  it  as  a  cjuestion  of  law.  The  proofs  of  loss, 
in  such  case,  may  be  read  in  evidence  for  the  purpose  of  showing 
that  such  proofs  had  been  made  in  compliance  with  the  terms  of 
the  policy,  hut  if  offered  in  evidence  of  the  plaintiff's  claim,  their 
admission  would  be  crroi.*'  So,  if  under  a  Massachusetts  decision 
one,  insured  against  loss  from  accident  is  required  to  give  immediate 
notice  of  the  occurrence  of  all  accidents,  himself  received  informa- 
tion of  a  claim  that  an  accident  has  occurred,  and  begins,  on  the 
next  day,  an  investigation  to  ascertain  the  circumstances  of  the 
accident,  and  the  nature  of  claim,  and  three  days  later  addresses 
to  the  insurer  a  letter  giving  the  notice  and  information  exacted 
by  the  policy,  the  jury  is  justified  in  finding  that  he  gave  immedi- 
ate notice  within  the  meaning  of  the  policy.  The  requirement 
that  notice  must  be  immediately  given  must  have  a  reasonable  con- 
struction, having  regard  to  the  circumstances  of  the  particular  case. 
The  assured  must  not  be  guilty  of  needless  and  intentional  delay, 
but  is  not  bound  to  act  instantly,  nor  without  taking  reasonable 
time  to  procure  such  information  as  the  requirement  is  intended 
to  furnish  to  the  party  to  be  notified."^  Under  another  decision 
the  word  ''immediate,'"'  in  an  insurance  policy,  in  respect  to  giving 
notice  of  any  accident  or  injury  for  w^hich  a  claim  is  to  be  made, 
by  settled  judicial  construction  antedating  the  policy  and  so  a 
part  hereof,  means  as  soon  as  practicable  under  the  circumstances 
of  the  case,  in  the  absence  of  some  unmistakable  limitation  to  the 
contrary.*  Under  a  Wisconsin  decision  the  word  "immediately" 
in  an  accident  policy  providing,  as  to  accident  resulting  in  death, 
that  notice  shall  be  given  and  proof  of  death  be  made  "immediately" 
after  the  accident  occurs,  that  unless  such  proof  be  furnished  within 
six  months  thereafter,  all  claims  shall  be  forfeited,  and  that  the 
insurance  shall  not  cover  "disappearances,"  means  such  a  con- 
venient time  as  is  reasonably  requisite  for  giving  the  notice  after 

®  People's  Accident  Assoc,  v.  ^  Cady  v.  Fidelity  &  Casualty  Co. 
Smith,  126  Pa.  St.  317,  12  Am.  St.  134  Wis.  322,  17  L.R.A.(N.S.)  2G0, 
R-ep.  870,  17  Atl.  005.  113  N.  W.  967. 

'  Mandell    v.    Fidelity   &    Casualtv        ^  Kent/ler     v.     American     Mutual 
Co.  170  Mass.  173,  64 'Am.  St.  Rc'i). 
291.  49  N.  E.  110. 

6500 


NOTICE  AND  PROOFS  OF  LOSS  §  3292 

the  discovery  of  death,  and  that  the  proof  is  to  be  furnished  within 
six  months  specified  after  such  discovery.^  Nor  need  notice  of 
an  accident  or  injury  causing  death  be  given  by  the  beneficiary  of 
the  death  loss  until  the  death  occurs,  where  the  policy  provide* 
for  immediate  notice  "in  the  event  of  any  accident  or  injury  for 
which  claim  shall  be  made,  ...  or  in  case  of  death  resulting 
therefrom,"  as  this  provides  for  two  notices  for  different  claims, 
one  of  injury  not  resulting  in  death,  and  the  other  of  death. ^° 

It  is  held  in  an  Alabama  case,  however,  that  the  terms  "at 
once"  and  "immediately"  as  used  in  accident  policies,  in  dealing 
with  the  nature  and  character  of  the  disability,  are  construed  as 
adverbs  of  time,  and  not  causation,  and  they  do  not  mean  a  reason- 
able time,  but  mean  presently,  or  without  any  substantial  intei-val 
between  the  accident  and  the  disability.  ^^ 

So  a  provision  in  an  automobile  indemnity  policy  that  immediate 
written  notice  of  an  accident  with  the  fullest  information  obtainable 
at  the  time  shall  be  given  assurer  is  a  reasonable  requirement,  and 
the  term  "immediately"  does  not  mean  instantly,  but  is  to  be 
reasonably  construed  as  meaning  a  reasonable  time,  in  connection 
with  the  attendant  circumstances.^^  But  under  an  automobile 
policy  three  months'  delay  in  giving  notice  of  an  accident  does 
not  comply  with  a  requirement  for  immediate  written  notice,  as 
such  delay  is  unreasonable  where  insured's  oflfice  w^as  only  a  few 
miles  distant  and  there  were  daily  mails.^^ 

Where  upon  discovery  of  the  loss  under  a  biirf/lary  or  theft 
policy  insured  is  required  to  give  immediate  notice  thereof  by 
letter  to  the  home  office,  also  by  telegram  to  insurer  at  the  city 
where  the  policy  was  countersigned,  also  to  said  insurer's  authorized 
agent  and  the  nearest  police  authorities  having  jurisdiction,  it 
was  held  that  such  notices  were  distinct  from  formal  proofs  of 
loss  provided  for  in  the  policy  and  required  to  be  niade  out  on 
the  insurer's  Ijlanks:  that  in  case  of  theft  where  it  was  not  for 

Accident  Assoc.  88  Wis.  589,  43  Am.  ty  Co.  v.  Nortlnvest  Lumber  Co.  203 

St.  Kep.  934,  (iO  N.  W.  1002.  Fed.    417,   121    C.    C.    A.   527;    Odd 

^^  Western    Couunerciul    Travelers'  Fellows    Fraternal    Accident    Assoc. 

Assoc.    V.    Smith,    85    Fed.    401,    29  v.  Farle,  70  Fed.  Iti,  IG  C.  C.  A.  596; 

C.  C.  A.  223,  56  U.  S.  App.  393,  40  National    Paper    Box    Co.    v.    TFA.ym 

L.R.A.  653.  Life  Ins.  Co.  170  Mo.  App.  361.  156 

^^Continental  Ca.siialty  Co.  v.  Og-  S.   W.   740;    Columbia   Pajicr   Stock 

burn,  175  Ala.   357,  57"  So.   852,  41  Co.   v.  Fidelity  &  Casualty   Co.   104 

In.s.  L.  J.  986.  Mo.  Aj^p.  157',  78  S.  W.  3'20. 

^^  Cliapin  V.  Ocean  Accd't  &  Guar-        ^^  Oakland      Motor     Car     Co.      v. 

antee  Corp.  96  Neb.  213,  52  L.H.A.  American   Kidelity  Co.  190  Mich.  74, 

(N.S.)   227,  147  N.  W.  465,  44  Ins.  155  N.  W.  729. 
L.  J.  189,  ciliuy  Empire  State  Sure- 
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llio  inlcrest  of  insurer  tu  appielu'iul  ami  i)iuiisli  the  ciiininal,  a 
requirement  for  immediate  notice  is  a  reasonable  regulation  and 
valid,  making  it  incumbent  upon  assin-ed  in  a  suit  u})on  the  policy 
to  show  performance  of  said  condilions.^*  Under  burglary  insur- 
ance policies  provisions  as  to  immediate  notice  of  loss  and  a  claim 
forthwith  in  writing  arc  conditions  precedent  and  performance 
must  be  shown  or  a  waiver  thereof.^^  So  where  a  burglary  policy 
required  innnedialc  notice  and  a  presentation  of  a  claim  showing 
certain  particulars  forthwith  does  not  permit  the  giving  of  informa- 
tion nearly  a  month  after  loss  occurring  while  house  was  being 
renovated  and  rede(;orated  and  during  the  absence  of  the  family 
therefrom.^®  And  while  the  evidence  of  compliance  with  the 
requirement  as  to  immediate  notification  of  loss  under  a  burglary 
policy,  still,  in  view  of  the  liberal  construction  given  to  the  word 
"immediate,"  if  there  is  enough  evidence,  uncontradicted,  to  justify 
an  inference  of  fact  that  there  was  a  compliance  it  will  be  so  held.^''^ 
Where  the  requirement  in  a  marine  policy  is  for  ''prompt  notice" 
the  inquiry  is  whether  it  was  given  within  a  reasonable  time  and 
with  due  diligence  under  all  the  circumstances  of  the  case;  and 
iiotice  nearly  a  month  after  the  disaster  does  not  comply  with 
the  requirement  and  the  policy  is  thereby  avoided. ^^ 

As  illustrations  of  what  has  been  deemed  a  compliance  with  this 
provision  the  following  cases  are  in  point.  Thus,  notice  given 
November  13,  1871,  of  a  loss  by  the  great  Chicago  fire  of  October 
9th  was  held  to  be  sufficient  compliance,  in  view  of  the  derangement 
of  all  business.^^  And  where  the  loss  occurred  on  the  tenth,  and 
the  insured  sent  notice  by  mail  on  the  eleventh,  which  was  received 
the  fifteenth,  it  was  held  that  there  had  been  reasonable  diligence.^" 
So  two  days  after  the  loss  is  immediate  notice.^  So  in  another 
case  notice  given  four  days  after  the  loss  was  held  to  be  an  "imme- 
diate'" notice.^    Again,  notice  was  held  sufficient  when  given  twelve 

"Thomas    Orr    Trucking    &    For-  ^^Knickerbocker   Ins.   Co.   v.   Mc- 

warding  Co.  v.  Metropolitan  Surety  Ginnis,  87  III.  70. 

Co.  77  N.  J.  L.  749,  73  Atl.  541.  "Immediate     notice:"    that    delay 

1^  Fidelity     &     Casualty     Co.     v.  not    unreasonable   in   case   of   forest 

Sanders,  32  Ind.  App.  448,  70  N.  E.  fire,  see  Eaton  v.   Globe  &  Rutgers 

167.  Fire  Ins.  Co.  227  Mass.  354,  116  N. 

16  Katzenstein   v.   Fidelity  &   Cas-  E.  536. 

ualty  Co.  96  N.  Y.  Supp.  183.  ^^  Schenck  v.  Mercer  County  Mu- 

"  Orlando   v.   Great  Eastern   Cas-  tual   Fire   Ins.   Co.   24  N.   J.   L.    (4 

ualtv  Co.  155  N.  Y.   Supp.  20,  46  Zab.)   447. 

Ins.'L.  J.  776.  ^  Taber  v.  Royal  Ins.  Co.  124  Ala. 

18  Whalen  v.  Western  Assur.  Corp.  681,  26  So.  252. 

185  Fed.  440,  107  C.  C.   A.  590,  40  2  Hofflocker    v.    Newcastle    County 

Ins.  L.  J.  370.  Mutual  Ins.  Co.  5  Houst.  (Del.)  101. 
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days  after  los5.^  Under  another  decision  a  deku*  of  twelve  days 
after  death  resulting  from  accident  before  notifying  the  insurer  is 
not  unreasonable,  so  as  to  defeat  recovery  upon  the  policy,  although 
it  requires  immediate  notice  to  be  given  of  the  accident,  and  the 
accident  occurred  several  weeks  before  death  ensued.*  So  also 
where  a  fire  occurred  July  14th  and  notice  was  given  of  the  same 
on  August  oth,  it  was  held  that  there  was  a  compliance.^  Where 
the  insured  under  an  accident  policy  received  an  injury  on  De- 
cember 20th,  and  no  notice  was  given  until  February  14th,  as 
he  was  delirious  during  that  period. and  under  the  influence  of 
opiates,  it  was  held  that  he  was  excused  from  a  strictly  literal 
compliance  with  the  provision,  and  that  notice  given  on  the  14th 
of  February  was  sufficient.^  In  a  New  York  case  '  it  was  decided 
that  a  delay  of  ten  days  in  furnishing  notice  to  the  company  was 
not,  as  a  matter  of  law,  unreasonable  under  the  circumstances. 
And  where  a  policy  was  mislaid  and  it  was  not  found  for  fifty  days 
after  the  fire  and  notice  was  mailed  three  days  after  it  was  found 
and  plaintiff,  assured's  assignee,  had  no  knowledge  of  said  policy 
or  its  requirements,  it  was  held  that  it  could  not  be  adjudged  as  a 
malter  of  law  that  the  notice  was  not  served  within  a  reasonable 
time,  especially  in  view  of  the  fact  that  assured  had  actual  knowl- 
edge, on  the  day  of  the  fire,  concerning  the  loss.^ 

But  a  failure  for  nearly  sixty  days  after  a  fire,  to  give  notice 
of  loss,  is,  as  a  matter  of  law,  a  breach  of  a  condition  of  the  policy 
requiring  the  insured  to  give  ''immediate"  notice  of  loss.^  So 
also  a  delay  of  thirty-three  days  w^as  held  to  defeat  a  recovery. i" 
.Vnd  twenty-nine  days  after  obtaining  knowledge  of  the  facts  is 
not  ■•innnediate"  notice  under  an  accident  policy."  So  a  delay 
of  eleven  days  in  giving  notice  is  held  not  a  compliance  with  the 

8  Capitol   Ins.   Co.   v.   Wallace,  48  Co.   50   N.    Y.    Supp.   922,   28    App. 

Kan.  400,  29  Par.  755,  s.  c.  50  Kan.  Div.    213,   aff'd    KiO    N.    Y.    595,   46 

453,  31  Pae.  1070.  L.R.A.    (382,   55   N.   E.   279,   29   Ins. 

*  Hor.^fall   v.   Pacific   Mutual   Life  L.  J.  103. 

Ins.    Co.    32    Wash.    132,    63    Wash.  ^  Ermentrout  v.  Girard  Fire  &  Ma- 

132,  63  L.K.A.  425,  98  Am.  St.  Rep.  rine  ins.  Co.  63  Minn.  305,  30  L.H.A. 

846,  72  Pac.  1028.  346,  56  Am.  St.  Rep.  481,  65  N.  W. 

^  Niagara  Fire  Ins.   Co.  v.   Scam-  635. 

inon.  100  111.  644.  ^°  Quinlan  v.  Providence- Washing- 

6  Manufacturers'   Accident   Indcm-  ton  Ins.  Co.  133  N.  Y.  356,  28  Am. 

nity  Co.  V.  Fletcher,  5  Ohio  Cir.  Ct.  St.  Rep.  645,  31  N.  E.  31,  45  N.  Y. 

R.  633,  3  0.  C.  D.  iiOS,  22  Week.  L.  St.  Rep.  200,  21  Ins.  L.  J.  650. 

Bull.  633.                   '  "  Foster    v.    Fidelity    &    Ca-^ualty 

'McNally  v.  Phfrni.x  Ins.  Co.  137  Co.  99  Wis.  447,  8  .\mi.  &  En-.  Corp. 

N.  Y.  .389,  33  N.  E.  475.  Cas.   N.   S.   687,  40  L.R.A.  833,  75 

*  Solomon  V.  Continental  Fire  Ins.  N.  W.  69. 
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c'oiitnu'l.^^  So  a  notice  given  .<i\  day.'s  alter  the  allemnl  injury 
is  not  •■iiuinediate  notice"  Avhcre  it  appears  that  tlie  coiiiiKiny  lias 
a  resident  aueni,  and  tliat  there  is  no  exeiise  fur  the  delay. ^^ 

§  3293.  "Immediate  notice:"  when  verbal  notice  is  sufficient. — 
If  the  policy  does  not  provide  that  the  notice  shall  be  in  \vritini>;, 
a  verbal  notice  may  be  snfiieient.  Thus  where  a  policy  pro\ided 
that  "in  case  of  loss  the  insured  shall  give  immediate  notice  thereof, 
and  shall  render  to  tlie  company  a  particular  account  of  said  loss 
under  oath,"  it  was  held  that  an  immediate  verbal  notice  wtus  all 
I  hat  was  required.^* 

§  3294.  "Give  immediate  notice  and  render  particular  account."^- 
If  a  policy  provides  that  in  case  of  loss  the  assured  shall  give 
immediate  notice  thereof,  and  shall  render  to  the  company  a 
particular  account  of  said  loss,"  the  word  "immediate"  does  not 
apply  to  the  proof,  and  immediate  notice  of  loss  only  is  required.^* 
So  where  a  fire  policy  contained  such  a  provision,  and  a  loss  occurred 
July  14th,  and  notice  was  given  August  oth,  and  proofs  furnished 
ten  months  after  the  loss,  it  was  held  that  they  were  seasonably  fur- 
nished.^^ 

§  3295.  "Immediate  notice:"  reinsurance. — If  the  company  in- 
sures a  person  and  then  reinsures  in  another  company,  and  a  loss 
occurs,  it  is  held  that  copies  of  the  original  proofs  sent  by  the 
reinsured  to  the  reinsurers  twenty-one  days  after  the  fire  is  in  time 
to  satisfy  a  provision  that  immediate  notice  of  loss  should  be  given. ^''^ 

§  3296.  "Satisfactory  proofs:"  what  constitutes. — If  a  policy 
stipulates  that  "satisfactory  proof'  shall  be  furnished,  the  insurer 
cannot  demand  proof  other  than  what  is  reasonable  and  just. 
Such  a  provision  should  be  considered  as  complied  with  when 
tiiere  has  been  furnished  such  proof  as  establishes  the  fact  of 
the  lo.ss  and  of  the  right  of  the  claimant  to  recover.^^  Where 
the  ])olicy  requires  that  proof  satisfactory  to  the  directors  shall  be 
furnished,  and  that  such  other  information  shall  also  be  furnished 
as  the  directors  may  "think  necessary  to  establish  the  claim,"  only 
reasonable  proof  is  required,  and  the  directors  cannot  capriciously 

^2  Trask  v.  State  Fire  &  Marine  mon,  100  111.  644.  See  also  Spring- 
Ins.  Co.  29  Pa.  St.  198,  72  Am.  Dee.  field  Fire  &  Marine  Ins.  Cp.  v. 
622.  Brown,  128  Pa.  St.  392,  18  At!.  396. 

1^  Railway    Passenger    Assur,    Co.  ^"^  Cashau   v.   National   Ins.    Co.   5 

V.  Burwell,'44  Ind.  460.  Biss.    (U.   S.   C.   C.)    476,  Fed.   Cas. 

As  to  notice  to  agents,  see  §  3312  No.  2,499. 

herein.  ^^  Walsh    v.    Washington    Marine 

1*  O'Conner  v.  Hartford  Fire  Ins.  Ins.  Co.  32  N.  Y.  427,  aff'g  26  N.  Y. 

Co.  31  Wis.  160.  Sup.    Ct.    202.      See   also    Taylor   v. 

iSRillips  V.  Putnam  Fire  Ins.  Co.  ^^tna  L.  Ins.  Co,  13  Gray  (79"Mass.) 

28  Wis.  472,  9  Am.  Rep.  506.  434. 

^^  Niagara  Fire  Ins.  Co.  v.  Scam- 
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demand  any  proof  they  may  desire.^^  The  effect  of  a  provision  in  a 
policy  that  it  shall  not  cover  loss  or  damage  by  fire  happening  dur- 
ing the  existence  of  a  riot  within  the  country  or  locality  in  which 
the  property  is  situated  unless  proof  be  made,  to  the  satisfaction 
of  the  directors,  that  such  loss  or  damage  was  due  to  independent 
causes,  is  to  entitle  the  company  to  demand  such  proof  before 
being  sued.^°  Where  a  contract  of  life  insurance  obligates  the 
insurer  to  pay  the  amount  of  the  policy  to  the  heirs  or  legal 
representatives  of  the  insured  "within  sixty  days  after  due  notice 
and  satisfactory  proof  of  the  death"  of  the  insured,  without  requir- 
ing that  the  cause  of  death  should  be  communicated,  the  insurer 
has  no  right  to  demand  information  of  the  cause  of  death.  All 
that  he  can  require  is,  that  the  fact  of  death  shall  be  shown  with 
reasonable  definiteness  and  certainty.^  The  question  whether  proof 
of  the  death  of  the  insured  has  been  furnished  is  a  question  of 
fact  for  the  jury,  but  the  legal  effect  of  such  proof  is  a  question 
of  law  for  the  court.  Hence  to  instruct  the  jury  that  in  order 
to  award  a  recovery  for  the  plaintiff'  it  must  believe,  from  the 
evidence,  that  defendant  had  received  "satisfactory  evidence  of  the 
death,"  is  erroneous  unless  the  meaning  of  such  satisfactory  evi- 
dence is  defined.^ 

§  3297.  Where  policy  does  not  prescribe  time  within  which  notice 
and  proofs  must  be  furnished. — If  the  contract  of  insurance  does 
not  specify  the  time  within  which  notice  or  proofs  of  loss  must 
be  made,  a  reasonable  time  for  making  such  proofs  is  allowed.^ 
And  what  is  a  reasonable  time  will  depend  upon  the  particular 
facts  and  circumstances  of  each  case.*  A  delay  of  more  than  two 
vears  before  making  proofs  under  a  life  policy  which  merely 
recjuires  such  proofs  to  be  furnished,  without  specifying  the  time, 
is  excused  where  none  of  the  reUitives  of  assured  were  present  at 
his  deatli,  and  he  was  buried  by  a  fraternal  organization,  and  they 
did  not  learn  of  the  existence  of  the  policy  until  a  few  days  prior 
to  furnishing  said  proofs.^    So  a  delay  of  one  hundred  and  fifteen 

"Braunstein  v.   Acciflental  Death  Ryec,  213  111.  0,  104  Am.   St.  Rep. 

Ins.  Co.  1  Best  &  S.  782,  31  L.  J.  Q.  100,  72  N.  E.  764. 

B.   17,  5   L.   T.   550,  8   Jur.    (N.S.)  ^  T^Iillcr  v.  Hartford  Fire  Ins.  Co. 

5CC..  70  Iowa,  704,  20  N.  W.  411;  Spring- 

20  Royal   Ins.    Co.   v.   ]\Iartin,   192  field    Fire    &    Marine    Ins.    Co.    v. 

U.  S.  149,  48  L.  ed.  385,  24  Sup.  Ct.  Brown,  128  Pa.  392,  24  Week.  Not. 

247.  Cas.  51fi,  ]8  Atl.  3!)G. 

^  Buffalo    Loan    &    Trust    &    Safe  *  Knickerbocker  Ins.  Co.  v.  Gould, 

Deposit   ('o.   V.   KniLflits   Templar   &•  80    111.    388;    Swan    v.    Liverpool    & 

Masonic  Mutual   Aid   Assoc.  120  N.  London   &   Globe   Ins.    Co.   52   Miss. 

Y.  450.  22  Am.  St.  Rep.  8.39,  27  N.  704. 

K.  042.  ^Metropolitan     Life    Ins.     Co.    v. 

2  I'ulicemen's  Benevolent  As.soc.  v.  People's  Trust  Co.  177  Ind.  578,  41 
Jovce  Ins.  Vol.  V.— 345.         5505 
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days  in  (.k'liveriiig  the  j)roor.s  to  tlie  funipaiiy  has  been  declared 
not,  as  a  matter  of  law,  imreasonable.^  If  there  is  no  stipidation 
!<[)eeif\"inu  a  eeiMain  lime  wilhiii  whicli  notice  and  proof  must 
Ite  furnished,  tliere  is  usuall\'  a  chuise  providing  that  notice  and 
proofs  shall  be  given  "innuediately."  ''forthwith,"  ''at  once,"  or 
"as  soon  as  possible." 

§  3298.  Provisions  in  by-laws  of  company  as  to  notice  and  proofs. 
— If  the  by-laws  of  a  nmtual  company  are  made  a  part  of  the 
contract,  the  insured  will  be  bound  by  any  provision  therein  as  to 
notice  and  proofs  of  loss,  and  a  failure  to  give  notice  and  make 
proof  of  loss  for  seventeen  months  has  been  held  to  prevent  a 
recovery  upon  the  contract  where  the  application  contained  a  stipu- 
lation that  assured  would  be  bound  by  the  by-laws  of  the  company, 
and  the  policy  recited  that  the  company  would  indemnify  the 
assured  according  to  the  true  intent  and  meaning  of  the  by-laws, 
and  referred  to  the  application  as  binding  upon  the  assured  under 
the  limitations  and  conditions  expressed  in  the  by-laws,  and  the 
by-laws  provided  that  the  assured  should  within  thirty  days  after 
loss  by  fire  file  with  the  secretary  a  particular  account  of  the  loss, 
etc.,  and  unless  such  proofs  were  produced  within  thirty  days  the 
loss  should  not  be  payable.'''  A  requirement  in  a  certificate  of  insur- 
ance in  a  benefit  society  of  "satisfactory  proof  of  the  death  of  the 
member  and  of  the  identity  and  right  of  the  claimant  and  of  the 
validity  of  the  claim,"  does  not  exact  a  showing  of  the  validity 
of  the  certificate,  but  only  the  proof  of  the  death  of  the  member 
and  of  the  claimant's  right  and  identity  to  such  benefit  as  the 
certificate  stipulates.^ 

§  3299.  Furnishing  of  proof  required  is  a  demand  for  payment. — 
If  the  policy  requires  notice  and  proof  of  death  to  be  furnished 
to  the  company,  and  in  accordance  with  such  provisions  the  proper 
notice  and  proof  is  given,  such  compliance  with  the  provision  will 
be  construed  as  a  demand  for  payment.^ 

§  3300.  Notice  and  proofs:  service  by  mail. — If  notice  and  proofs 
of  loss  are  shown  to  have  been  properly  mailed  to  the  insurer,  it 

L.R.A.  (N.S.)      285      (annotated     on  with  contracts  made  before  the  fire, 

when  delay  in  giving  notice  or  niak-  and  that  he  had  employed  experts  to 

ing  proof  of  death   under  policy  of  estimate  tlie  loss  and  an  experienced 

life  insurance  is  excusable),  98  N.  E.  insurance  man  to  prepare  the  proofs. 

513.  ''  Smith  v.   Haverhill   Mutual   Fire 

^Carpenter    v.    German-American  Ins.  Co.  1  Allen   (83  Mass.)   297,  79 

Ins.    Co.   135   N.   Y.   298,   31   N.    E.  Am.  Dec.  733. 

1015.     In  this  case  it  appeared  that  *  Lyon  v.  United  Moderns,  148  Cal. 

the  insured  was  unable  to  devote  his  470,   4   L.R.A. (N.S.)    247,    113   Am. 

attention  to  making  out   the  proofs  St.  Rep.  291,  83  Pae.  104. 

of  loss,  as  he  was  several  times  called  ^  Freeman  v.  National  Benefit  Soc. 

to  other  states  on  business  connected  42  Hun  (N.  Y".)  252. 

5506 


NOTICE  AND  PROOFS  OF  LOSS  §  3300 

will  be  presumed  that  they  were  received  until  the  contrary  is 
shown.^°  So  mailin.o;  notice  with  the  time  limited  for  service  of 
notice  of  the  illness  of  the  insured,  required  by  the  policy,  is 
sufficient  service  of  such  notice.^^  Again,  a  requirement  in  a  policy 
of  fire  insurance,  that  the  insured  within  sixty  days  after  the  fire 
shall  "render"  a  statement  to  the  company,  containing  proofs 
of  loss,  is  met  by  mailing  the  statement  to  the  company  within 
the  time  limited. ^^  And  in  an  action  to  recover  on  a  fire  insurance 
policy,  the  insured  may  show  notice  and  proof  of  loss  by  evidence 
that  he  procured  the  policy  through  certain  persons  not  agents  of 
the  insurer,  that  he  mailed  notice  and  proof  of  loss  to  them,  and 
that  they  received  and  mailed  them  to  the  insurer.^^  So  where  a 
policy  requires  notice  to  be  given  to  the  insurer,  it  is  competent 
and  sufficient  to  show  that  notice  mailed,  or  attempted  to  be  mailed, 
to  the  insurer,  reached  one  of  its  examiners  and  was  sent  by  him 
to  the  insurer,  and  was  returned  to  the  examiner  stamped  as  having 
been  received  by  the  casualty  claim  department  of  the  insurer.^* 
It  is  also  held  that  notice  must  be  mailed  within  the  time  Umited.^*^ 
But  where  it  appears  that  either  notice  or  proofs  were  sent  by 
mail  properly  addressed,  the  insurers  may  in  all  cases  rebut  the 
presumption  that  they  were  received  in  due  course  of  the  mail 
by  showing  that  such  notice  or  proofs  have  never  been  received. 
The  insurer  is  not  conclusively  bound  by  the  simple  fact  that  the 
insured  has  properly  mailed  the  notice  or  proofs,  and  it  has  been 
decided  that  by  using  the  mail  the  insured  adopts  it  as  his  agent, 
and  until  receipt  of  the  communication  the  insurer  is  not  bound.^^ 

i**  Plath  V,  Minnesota  Farmers'  "  Pennypacker  v.  Capital  Ins.  Co, 
Fire  I.  Assn.  23  Minn.  479,  23  Am.  80  Iowa,  56,  20  Am.  St.  Rep.  395, 
Rep.  697;  Dade  v.  ^tna  Ins.  Co.  54  8  L.R.A.  236,  45  N.  W.  408. 
Minn.  336,  56  N.  W.  48;  Whitmore  v.  "  Mandell  v.  Fidelity  &  Casualty 
Dwelling'  House  Ins.  Co.  148  Pa.  Co.  170  Mass.  173,  64  Am.  St.  Rep. 
405,  33  Am.  St.  Rep.  838,  23  Atl.  291,  49  N.  E.  110. 
1131;  Susquehanna  Mutual  Fire  Ins.  ^*^  Covey  v.  National  Union  Fire 
Co.  V.  Tunkhannock  Toy  Co.  97  Pa.  Ins.  Co.  of  Pitts.  31  Cal.  App.  579, 
St.  424,  39  Am.  Dee.  816.     But  see  161  Pac.  35. 

Blodjrer  v.   Glens  Falls  Ins.   Co.  49       iMVhitmore     v.     Dwelling-    House 
Wis    389  I'ls.  Co.  148  Pa.  St.  405,  33  Am.  St. 

11  Craig  v.  United  States  Health  Rep.  838,  23  Atl.  1131 ;  Peabody  v. 
&  Ar^fident  Ins..  Co.  80  S.  Car.  151,  SatterHe,  166  N.  Y.  174,  52  L.R.A. 
18  L.H.A.(N.S.)    106    (annotated  on    956,  59  N.  E.  818. 

validity  of  provision  of  accident  or       See  British  &  American  Tolo^.  Co. 

health  "policy  requiring  notice  of  acci-  v.  Colson,  L.  R.  6  Exch.  108,  whore 

dent     or     sickness     within     specified  the  la.st  stated  principle  was  applied 

time),  128  Am.  St.  Rep.  877,  61  S.  to  a  case  where  a  letter  of  allotment 

E.  423.  of  shares  was  posted  but  not  received 

12  Manufacturers'  &  Merchants'  and  the  contract  was  held  upon  full 
Ins.  Co.  V.  Zeitinger,  168  111.  286,  61  discussion  of  the  doctrine  that  the 
Am.  St.  Rep.  105,  48  N.  E.  179.  contract  was  not  completed. 
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111  iUi  -Vlabaina  case  ^*^  tlu'  Icniis  ol'  llic  jtuliey  rcciuircd  notice 
to  bo  given  in  the  city  of  I  he  insurer's  residence  or  principal  place 
of  business,  and  it  was  held  that  the  depositing  of  such  notice  and 
proofs  |)roperly  addressed  in  the  postoihce  at  the  i)Uu'e  of  loss, 
whieli  were  not  received  by  the  company,  was  not  a  compliance 
with  this  provision.  In  a  case  in  New  York  "  it  appeared  that 
under  the  policy  stipulation  the  insured  was  required  to  ''deliver 
in  an  account"  of  the  loss.  The  policy  also  provided  that  "all 
communications  and  notices  to  the  company  must  be  i)ostpaid 
and  directed  to  the  secretary."  The  insured  made  out  an  account, 
directed  and  mailed  in  accordance  with  this  provision.  The  court 
held  that  while  by  properly  mailing  it  a  presumption  of  its  receipt 
by  the  company  was  raised,  it  was  not  a  conclusive  presumption, 
and  proof  was  admissible  to  show  that  the  company  had  never 
received  the  same.  Subsequently,  however,  this  decision  was  re- 
verscd,^^  the  court  holding  that,  under  the  terms  of  the  policy 
directing  notices  to  be  addressed  to  the  company  postpaid,  the 
insured  might  send  it  by  mail,  and  by  mailing  it  as  directed  he 
liad  given  sufhcient  notice.  The  latter  decision  is  certainly  more 
in  accord  with  the  intent  evidenced  by  the  express  provision  of  the 
policy.  Where  a  policy  issued  b}'  a  New  York  corporation  having 
agents  who  countersign  the  policy,  doing  business  in  Jioston,  sti])U- 
lates  that  notice  of  an  accident  shall  be  given  in  writing -by  the 
assured  to  the  insurer,  but  does  not  provide  for  the  mode  of  for- 
warding it,  a  notice  addressed  to  the  corporation  and  mailed  to 
the  office  of  its  agents  in  Boston  is  sufficient,  though  the  number 
of  the  office  is  incorrectly  stated  in  the  address,  if  it  appears,  from 
the  evidence  tliat  the  notice  w^as  received  Ijv  the  agent  in  Boston 
and  was  soon  afterward  in  the  possession  of  the  corporation  in  New 
York.  13 

§  3301.  Nature  of  interest  need  not  be  stated  in  proofs  unless 
required  by  policy. — It  is  not  necessary  in  the  proofs  of  loss  to 
state  the  nature  or  extent  of  the  claimant's  interest,^"  unless  it  is 
required  by  the  contract,  and  where  so  required  the  proofs  must 

^^  Central  City  Ins.  Co.  v.  Gates,  sented  to  insurers.  Martin  v.  Illinois 
86  Ala.  558,  11  Am.  St.  Rop.  67,  6  Commerical  Men's  Assoc.  195  111. 
So.  83.  App.  421. 

1' Ilodgkins  v.  Montgomery  Coun-  ^^  Mandell  v.  Fidelity  &  Casualty 
ty  Mutual  Ins.  Co.  34  Barb.  (N.  Y.)  Co.  170  Mass.  173,  64  Am.  St.  Rep. 
213,  rcv'd  in  41  N.  Y.  620.  291,  49  N.  E.  110. 

18  Hodgkins  v.  Montgoracry  Coun-  ^°  Gilbert  v.  North  American  Fire 
ty  Mutual  Ins.  Co.  34  Bal-b.  213,  Ins.  Co.  23  Wend.  (N.  Y.)  43,  35 
rev'd  in  41  N.  Y.  620.  Am.  Dec.  543;  Walsh  v.  Washington 

Mailing  proof's  is  not  a  compliance  Ins.  Co.  32  N.  Y.  427,  s.  e.  3  Rob. 
with  a  requirement  that  they  be  pre-    (N.  Y.j  202. 
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state  the  nature  of  the  interest,  unless  the  provision  is  waived.^ 
Thus,  where  the  proofs  of  loss  consisted  of  the  ship's  register  and 
an  affidavit  of  the  ship's  agent,  which  stated  the  time  of  her  sailing, 
where  she  was  reported  at  his  destination,  when  she  was  again 
spoken,  and  the  fact  that  she  had  not  been  heard  of  since  that 
time,  it  was  held  that  such  proofs  were  sufficient,  and  an  objection 
that  they  were  deficient  in  not  stating  the  interest  of  the  owners 
of  the  cargo  was  not  sustained.^  Again  where  a  policy  required 
that  the  interest  of  the  assured  should  be  set  forth  in  the  proofs 
of  loss  with  the  names  of  the  true  owners,  it  was  held  directory 
merely,  and  if  not  complied  with  to  the  satisfaction  of  the  com- 
pany the  latter  should  call  for  further  information.'  And  under 
statutory  provisions  it  constitutes  no  defense  that  interest  has  been 
misstated  in  proofs  unless  it  is  shown  that  there  was  no  intent  to 
defraud.'*  A  clause  in  a  fire  policy  that  the  insured  shall,  in  case  of 
loss,  make  aflidavit  stating  "the  whole  value  and  ownership  of  the 
property  insured"  does  not  require  the  insured  to  make  any  state- 
ments with  regard  to  encumbrances  on  the  property.*  The  proofs 
of  death  also  need  not  state  that  the  claimant  has  any  insurable 
interest  in  the  life  of  the  deceased,  unless  it  is  required  by  the 
terms  of  the  ii 


v  5 


§  3302.  By  whom  notice  and  proofs  should  be  given. — As  a  gen- 
eral rule,  subject  to  the  exceptions  hereafter  noted,  the  proofs  of 
loss  should  be  furnished  by  the  original  insured  where  the  policy 
so  requires.®  The  contract  of  insurance  is  made  with  him,  and 
where  the  comi)any  issues  the  policy  to  a  person  which  stipulates 
that  the  insured  shall,  in  case  of  loss,  make  an  affidavit  of  that 
loss  and  of  certain  facts  concerning  it,  the  company  has  the  right 
to  insist  that  the  oath,  which  under  the  conditions  of  the  contract 
is  obligatory  upon  him  to  take,  he  shall  in   fact  take  in  those 

1  Shawmut  Sugar  Refining  Co.  v.  rine  Ins.  Co.  122  Mass.  191,  23  Am. 
People's  Ins.  Co.  12  Gray  (78  ]\Iass.)    Dee.  308. 

535,  '^Carroll    v.    Hartford    Fire    Ins. 

2  Child  V.  Sun  Mutual  Ins.  Co.  3  Co.  28  Ida.  466,  154  Pae.  985;  Sess. 
Sand.  (N.  Y.)  26.     See  Wellcome  v.   L.  1913,  c.  185. 

People's    Mutual    Fire    Ins.    Co.    2  *  Taylor    v.    .lEtna    Ins.    Co.    120 

Gray    (68   Mass.)    480,   as   to   state-  IMass.  254. 

n-ent  of  the  nature  and  value  of  in-  ^  Miller    v.    Eagle   Life   &    Healtli 

terest.     Examine   Jones   v.    Howard  Ins.  Co.  2  E.  D.  Smith  (N.  Y.)  268. 

Ins.  Co.  117  N.  Y.  103,  22  N.  E.  578,  ®  Ayres   v.   Hartford    ]ns.    Co.    17 

as    to    statement    of    assignment    to  Iowa,  176,  85  Am.  Dee.  553;  Barnes 

creditors  wlicie  policy  requires  "in-  v.  Union  Ins.  Co.  45  N.  H,  21;  Kern- 

terest  and  title  of  assured  and  of  all  oclian  v.  New  York  Bowery  Ins.  Co, 

others"  to  be  stated.  17  N.  Y.  428. 
'  Fowlc  V.  Springfield  Fire  &  Ma- 
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cases  where  the  insurer  lias  personally  dealt  with  the  insured^ 
Tliere  are  many  cases  however,  in  which  it  is  not  necessary  for 
the  original  insured  to  give  the  notice  or  to  furnish  the  proofs  of 
loss,  or  where  it  would  be  impossible  to  insist  upon  a  strict  compli- 
ance with  the  provision  that  proof  shall  be  by  the  original  insured. 
Thus,  where  a  policy  had  been  assigned  with  the  consent  of  the 
insurer,  it  was  held  that  notice  of  a  loss  given  by  the  assignee  of 
the  policy  was  sutficient.^  Where  the  assured  dies  prior  to  the 
loss,  his  personal  representatives  who  succeed  to  his  legal  rights 
]nay  furnish  notice  and  proofs  of  loss  to  the  company.^  Though 
the  policy  requires  that  notice  must  be  given  in  writing  by  the 
assured,  it  is  not  so  strictly  construed  as  to  mean  that  the  assured 
must  personally  write  the  notice.  It  is  sufficient  if  written  by  a 
third  person  at  the  request  or  under  the  direction  of  the  assured, 
and  the  agent  of  the  company  may,  at  the  request  of  the  insured, 
give  written  notice  to  the  company,  though  it  does  not  appear  in 
the  notice  that  it  was  written  at  the  request  of  the  insured.^"  So 
the  agent  of  the  assured  may  in  many  cases  give  notice  and  furnish 
proofs  of  loss,^^  as  where  the  assured  is  a  nonresident.^^  And  when 
a  husband  is  absent  from  home  and  cannot  be  informed  of  the 
destruction  of  his  house  by  fire,  his  wife  in  charge  of  the  property 
may  make  proof  of  loss  by  his  implied  authority  as  his  agent  ex 
necessitate.''^  So  a  warehouseman  insuring  property  in  his  custody, 
under  a  contract  requiring  him  so  to  do,  is,  in  respect  to  such 
insurance,  the  trustee  of  the  owners,  and,  as  such,  bound  to  make 
proofs  of  loss,  and  to  institute  proceedings  for  collection.^*  If, 
however,  the  person  signing  the  proofs  of  loss  has  no  authority 
from  the  insured,  either  express  or  implied,  such  proofs  will  not 
be  sufficient,  unless  the  act  of  the  person  is  ratified  and  confirm.ed 
by  the  insured. ^^  In  case  of  a  loss  by  fire  after  the  death  of  the 
original  insured  and  before  the  appointment  of  a  legal  representa- 
tive, those  interested  in  the  policy  must  make  reasonable  efforts 
to  see  that  the  covenants  as  to  notice  and  proofs  of  loss  are  kept, 

"^  Sims  V.  State  Ins.  Co.  47  Mo.  54,  ^^  Evans     v.      Crawford      County 

4  Am.  Rep.  311,  312.  Farmers'   Mutual  Fire  Ins.   Co.   130 

8  Cornell  v.  Le  Roy,  9  Wend.   (N.  Wis.  189,  9  L.R.A.(N.S.)  485  (anno- 

Y.)  163.  tated  on  effect  of  fraud  by  agent  ex 

^Farmers'     Mutual     Ins.     Co.     v.  necessitate  in  making  proofs  of  loss 

Graybill,  74  Pa.  St.  17.  under    fire    insurance    policy),    118 

10  Stimp.son     v.     Monmouth     Fire  Am.  St.  Rep.  1009,  109  N.  W.  592. 

Ins.  Co.  47  Me.  379.     See  also  West  i*  Lancaster    Mills    v.     Merchants 

Branch  Ins.    Co.   v.   Helfenslein,  40  Cotton  Press  Co.  89  Tenn.  1,  24  Am. 

Pa.  St.  289,  80  Am.  Dec.  573.  St.  Rep.  586,  14  S.  W.  317. 

"  See  §  633  herein.  i*  Ayres  v.  Hartford  Fire  Ins.  Co. 

12  Ayres  v.  Hartford  Fire  Ins.  Co.  17  Iowa,  176,  85  Am.  Dee.  553. 
17  Iowa,  176,  85  Am.  Dee.  553. 
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and  within  a  reasonable  time  must  use  such  agencies  as  the  law 
provides  to  secure  that  result.'^^ 

§  3303.  Proofs  of  loss  by  creditor. — A  creditor  of  the  insured 
may  in  some  cases  make  the  proofs  of  loss  where  the  insured  fails 
or  refuses  to  comply  with  the  requirement  as  to  preliminary  proofs. 
Thus,  where  a  loss  occurred  during  the  absence  of  the  insured 
from  the  state,  and  a  creditor  of  the  insured  brought  suit  in  equity 
and  obtained  an  attachment,  it  was  held  that  though  the  policy 
required  a  particular  account  of  the  loss  ^'signed  and  verified  by 
the  insured,"  the  attaching  creditor  could  proceed  in  rem  to  compel 
insurer  to  answer,  and  if  the  insured  had  failed  to  make  the  pre- 
liminary proofs  requisite  and  necessary  to  perfect  his  rights,  the 
attaching  creditor  might  do  it  by  taking  the  testimony  of  the 
insured  and  of  others  in  the  usual  manner.  In  this  case  the  policy 
also  required  the  certificate  of  a  magistrate,  and  it  was  held  that 
this  might  be  satisfied  by  taking  the  deposition  of  the  magistrate, 
and  proving  by  him  such  facts  as  were  necessary  to  fix  the  insurer's 
liabilitv." 

§  3304.  Mortgagor  and  mortgagee:  who  may  furnish  proofs  of 
loss. — It  may  be  stated  at  the  outset  that  the  decisions  upon  this 
question  are  not  in  harmony.  Where  a  policy  is  issued  to  the 
owner  of  property,  and  loss,  if  anj',  made  payable  to  the  mortgagee, 
it  is  the  duty  of  the  mortgagor,  he  being  the  original  insured, 
to  make  the  proofs  of  loSvS,^^  and  the  proofs  of  loss  so  made  will 
inure  to  the  benefit  of  the  mortgagee. ^^  And  where  the  duty  of 
making  proofs  is  imposed  by  the  policy  upon  the  owner  the 
mortgagee  is  relieved  from  the  former's  neglect  to  make  said 
proofs.^*^  Proof  of  loss  stipulated  for  in  a  fire  policy  must  be 
made  within  the  time  stipulated,  as  a  condition  precedent  to  the 
payment  of  the  loss.  If  the  property  is  mortgaged  the  mortgagee 
must  comply  with  the  requirement,  if  the  mortgagor  fails  or 
refuses  to  do  so,  as  such  proof  must  be  furnished  by  one  or  the 
other,  in  every  case,  unless  Avaived  by  the  in.surance  company  and 
cannot  l)e  dispensed  with  by  what  is  called  the  "New  York  Standard 
Mortgagee  Clause,"  declaring  that  no  act  or  neglect  of  the  mortgagor 
shall  defeat  the  insurance  as  to  the  interest  of  the  mortgagee.^ 

^^  Matthews   v.    Amerifan    Contral  Rep.   850;    Graliam   v.   Plioonix    Ins. 

Ins.  Co.  154  N.  Y.  449,  39  L.R.A.  Co.  77  N.  Y.  171. 

433,  48  N.  E.  751.  20  p^veUi^g     House     Ins.     Co.     v. 

"Northwestern  Ins.  Co.  v.  Atkins,  Kansas   Loan    &   Trust   Co.   5   Kan. 

3  Bush   (Ky.)   328,  96  Atl.  239.  App.  137,  48  Pac.  891. 

^*  State  ins.   Co.   v.  Maaokens,  38  ^  Southern  Home  Building  &  Loan 

N.  J.  L.  564.  Assoc,  v.  Home  Ins.  Co.  94  Ga.  168, 

19  Morris  v.  German-American  Ins.  27  L.R.A.  844,  47  Am.  St.  Rep.  147, 

Co.   (Ky.  Sup.  Ct.  1893)   H   Kv.  L.  21  S.  E.  375. 
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I'lulcr  a  Now  Jorsey  ilccision  iinl(>ss  tlio  niorlij;aj2;o  clau^^c  aliaolied 
to  a  tiro  policy  makes  it  obligatoiy  on  Ihe  mortga.gcc  to  furnish 
proofs  of  loss  and  an  ai)praiscnionl.  it  is  not  a  condition  precedent 
to  liis  riglit  of  action  that  lie  furnish  them.''  So  under  an  Illinois 
decision  ju-oofs  of  loss  by  the  mortgagee  are  unnecessary  and  he 
is  not  bound  b\'  provisions  relating  thereto  which  are  not  in  the 
mortgage  clause.^  On  the  other  hand,  it  is  the  duty  of  the  mort- 
gagee, for  his  own  protection,  to  see  that  such  proofs  are  given 
by  the  mortgagor,  and  if  not  so  given  tiie  mortgagee  may  furnish 
tiiem;*  so  where  the  mortgagor  refused  to  make  ])roofs  of  loss, 
assigning  no  cause  for  such  refusal  except  that  he  wished  a  pay- 
ment of  money  for  so  doing,  it  was  held  that  the  mortgagee,  being 
the  real  party  in  interest,  ought  to  make  them.^  In  Georgia  it  is 
lield  that  a  provision  that  proof  of  loss  must  be  made  within  a 
specitied  time  is  not  dispensed  with  as  to  a  mortgagee  by  a  clause 
to  the  effect  that  no  act  or  neglect  of  the  mortgagor  shall  defeat 
the  insurance  as  to  the  mortgagee's  interest.^  So  in  Massachusetts 
a  mortgagee  for  whose  benefit  insurance  is  taken  by  the  mortgagor, 
cannot  recover  on  the  policy  if  the  notice  in  writing  of  the  particu- 
lars of  the  loss  is  not  given  as  required  by  the  terms  of  the  policy, 
although  the  policy  places  the  duty  of  giving  the  notice  upon  the 
mortgagor,  and  provides  that  the  mortgagee's  right  to  recover  shall 
not  be  affected  by  any  default  of  any  person  other  than  himself 
or  his  agents,  since  the  liability  upon  the  polic}''  arises  only  when 
the  notice  is  given;  but  it  is  sufficient  if  the  notice  on  behalf  of 
the  mortgagee  is  given  within  a  reasonable  time,  and  contains 
proper  information,  in  regard  to  the  loss,  of  such  matters  as  a 
mortgagee  reasonably  may  be  expected  to  know.''^  And  where  a 
loss  having  occurred  under  a  policy,  "loss,  if  any,  being  payable 
to  mortgagee,"  and  the  mortgagor  refused  to  sign  the  proofs  of 
loss,  and  the  mortgagee  made  and  delivered  them  to  the  company, 
which  subsequently  served  notice  on  the  mortgagee  that  they  would 
not  recognize  them  as  proofs  because  not  made  in  accordance  with 

2  Reed  v.  Firemen's  Ins.  Co.  81  N.  71  Hun  (N.  Y.)  199,  24  N.  Y.  Supp. 

J.   Law,  523,  35  L.R.A.(N.S.)    343,  507,  53  N.  Y.  St.  Rep.  8G1. 

80  Atl.  462.  ^  Soutliern  Home  Buildinsi:  &  Loan 

^  Northern   Assurance  Co.   v.   Clii-  Assoc,  v.  Home  Ins.  Co.  94  Ga.  168, 

cago  Mutual  Building  &  Loan  Assoc.  27  L.R.A.  844,  47  Am.  St.  Rep.  147, 

98  111.  App.  152,  case  aff'd  on  ques-  21  S.  E.  375. 

lion  of  parol  testimony  and  evidence  '  Union    Institute    for    Saving    v. 

in   rebuttal    as  to   cliange   of  owner-  Phooiiix  Ins.   Co.   196   Mass.  230,  14 

ship,  in  198  111.  474,  64  N.  E.  970.  L.R.A. (N.S.)   459    (annotated  on  ef- 

*  Niekerson   v.   Nickerson,   80   Me.  feet  of  failure  of  mortgagor  to  give 

100,  12  Atl.  880;  Graham  v.  Phoenix  notice   or   proof  of  loss   upon   right 

Ins.  Co.  77  N.  Y.  171.  of   mortgagee   to   recover   under  the 

5  Moore  v.  Hanover  Fire  Ins.  Co.  policy),  81  N.  E.  994. 
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the  policy,  it  was  held  that  the  company  could  not  demand  addi- 
tional proofs.*  In  Michigan  it  has  been  held  that  a  mortgagee 
of  insured  property  is  one  of  the  parties  assured  within  the  meaning 
of  the  policy,  and  notice  of  loss  given  by  him  will  inure  to  the 
benefit  of  all  other  interested  parties,  and  need  not  be  in  writing.* 
The  mortgage  clause  of  the  New  York  standard  fire  policy  providing 
that  the  policy  shall  not  be  invalidated,  as  to  the  mortgagee,  by 
any  act  or  neglect  on  the  part  of  the  mortgagor,  does  not  dispense 
with  proof  of  loss.^° 

§  3305.  Policy  to  trustee:  change  of  trustee:  who  may  make 
proofs  of  loss. — Though  a  policy  is  issued  to  a  person  who  holds 
the  insured  property  as  trustee,  and  subsequently  to  the  issuance 
of  the  policy,  but  prior  to  a  loss,  there  is  a  change  of  trustee, 
the  fact  that  the  proofs  of  loss  are  made  by  the  new  trustee  will 
not  relieve  the  company  from  liability.  This  was  so  held  where 
the  assured  had  made  a  deed,  absolute  in  form,  to  the  cashier 
of  a  bank  to  secure  a  note  to  the  bank  for  one  thousand  dollars, 
and  subsequently  a  new  cashier  was  appointed,  to  whom  the  former 
cashier  gave  a  quitclaim  deed  of  the  property,  and  transferred  the 
note,  and  after  that,  a  loss  occurring,  the  new  cashier  made  out 
the  proofs  of  loss  in  his  own  name,  instead  of  having  them  made 
out  in  the  name  of  the  former  cashier,  in  whose  name  the  policy 
was  issued. ^^ 

§  3306.  Proofs  of  loss  where  policy  is  issued  to  partners. — Where 
an  insurance  policy  is  issued  to  two  as  partners,  and  contains  a 
condition  that  it  shall  become  void  if  conveyed  without  the  written 
consent  of  the  company,  if,  after  a  sale  by  one  of  the  partners 
to  the  other,  the  company  revives  the  policy,  the  fact  that  the 
preliminary  proofs  of  loss  were  made  on  behalf  of  the  purchasing 

'  Pratt  V.  New  York  Ceutral  Ins.  time  proof  of  loss)  ;  Salomon  v. 
Co.  fid  N.  Y.  505,  s.  e.  14  Am.  Rep.  North  Britisli  &  Mercantile  Ins.  Co. 
304,  G4  Barb.  (N.  Y.)  589.  See  of  N.  Y.  135  N.  Y.  Supp.  800,  150 
(Jraliam  v.  Plicenix  Ins.  Co.  17  Hun  App.  Div.  728,  41  Ins.  L.  J.  1328; 
(N.  Y.)  150,  where  one  G  procured  Heilbrunn  v.  German  Alliance  Ins. 
a  policy  in  the  name  of  a  minor  child  Co.  125  N.  Y.  Supp.  374,  140  App. 
and  G  I'urnished  proof;  .McDowell  v.  Div.  557,  39  Ins.  L.  J.  1562,  aff'd 
St.  Paul  Fire  &  Marine  Ins.  Co.  207  202  N.  Y.  000,  95  N.  E.  823. 
N.  Y.  482,  101  N.  E.  457,  42  Ins.  MVatertown  Fire  Ins.  Co.  v. 
L.  J.  790,  alFg  130  N.  Y.  Supp.  294,  Grover  &  Baker  Sewing  Machine  Co. 
145  App.  Div.  74,  40  Ins.  L.  J.  1783  41  Mich.  131,  32  Am.  Rep.  140,  1 
(if  mort'i:a<^or  refuses  to  make  proof   N.  W.  961. 

of  loss  under  policy  clau.se  loss  pay-       ^^  Southern     Home     Buildinj;-     6c 
ahlf  to  mort^'ai^ee  as  his  interest  may   Loan    Assoc,    v.    Home    Ins.    Co.    ft9 
appear,   in    the   absence   of   a   mort-   Ga.  65,  24  S.  E.  396. 
Kajjee   clause    the    mortgagee    is    not       ^^  Wolcott    v.    Sprague,    55    Fed. 
precluded    recovery,    making   in    duo   545. 
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partner  alone  constitutes  no  objection  to  their  validity. ^^  If  the 
policy  requires  that  [>roofs  of  loss  shall  he  .t2;iven  within  a  certain 
time,  and  some  of  the  members  of  the  linn  cannot  be  found  to 
sign  the  proofs,  or  for  any  other  reason  it  may  be  impossible 
to  procure  all  the  signatures,  the  want  thereof  is  excusable.^^  In 
another  case  where  the  assured  named  in  the  policy  were  ]>artners, 
and  the  policy  })rovided  that  in  case  of  loss  a  jiarticular  account 
thereof  must  be  given,  "signed  and  sworn  to  l)y  the  assured," 
it  was  held  that  proof  of  loss  supported  by  the  allidavit  of  one 
partner  was  a  sufiicient  compliance  with  the  provision.^*  Where 
one  of  the  members  of  a  firm  affixed  the  word  "Treas."  to  his 
signature  to  the  proofs  of  loss,  it  was  held  that  unless  it  appeared 
that  it  was  done  to  mislead  the  corn])any,  or  in  fact  did  mislead 
them,  it  would  not  affect  the  validity  of  the  proofs.^* 

§  3307.  Proofs  of  loss  signed  by  insured:  signed  and  sworn  to. — 
Notice  and  proof  of  loss  given  by  a  third  i)crson  for  the  assured, 
such  person  being  interested  in  the  [)olicy,  but  not  the  agent  of 
the  assured,  are  not  sufficient  under  a  stipulation  that  all  persons 
shall  upon  loss  deliver  a  particular  account  of  loss  or  damages 
signed  by  their  own  hands.^*^  If  the  by-laws  of  an  insurance 
company  require  proofs  of  loss  to  be  sworn  to  by  the  owner  of 
property,  an  oath  by  a  husband,  his  wife  owning  the  property 
insured,  is  insufficient."  Where  a  standard  form  of  insurance  pro- 
vides, "In  case  of  any  loss  or  damage  under  this  policy,  a  state- 
ment in  writing,  signed  and  sworn  to  by  the  insured,  shall  be 
forthwith  rendered  to  the  company,  setting  forth  the  value  of  the 
property  insured,  the  interest  of  the  insured  therein,  all  other 
insurance  thereon,  in  detail,  the  purposes  for  which  and  the  persons 
by  whom  the  building  insured,  or  containing  the  property  insured, 
was  used,  and  the  time  at  which  and  the  manner  in  which  the 
fire  originated,  so  far  as  known  to  the  insured,"  the  clause  "so 
far  as  known"  to  him,  applies  to  all  the  statements  the  insured  is 
required  to  rnake.^^  In  case  assured  has  a  bond  for  a  deed  and  the? 
legal  owner  refuses  to  sign,  insured's  rights  are  not  prejudiced 
thereby. ^^* 

^^  Kceler  v.   Xiagai-a   Ins.    Co.   16  ^^  Avres  v.  Hartford  Fire  Ins.  Co. 

Wi.^.  523,  84  Am.  Deo.  714.  17  Iowa,  176,  85  Am.  Dec.  553. 

^^  ^^larthinson-     v.     Nortli     Britisli  "  Spooner     v.     Vermont     Mutual 

Mercantile  Ins.  Co.  64  Mich.  372,  31  Fire  Ins.  Co.  53  Vt.  156. 

N.  W.  291.  "  Greenoug-li   v.    Ph«mix    Ins.    Co. 

"Meyers    v.    Council    Blaffs    Ins.  206    Mass.    247,   138   Am.    St.    Rep. 

Co.  72  Iowa,  176,  33  N.  W.  453.  383,  92  N.  E.  247. 

^*  Karelson   v.   Sun   Fire   Ins.   Co.  ^^^Alezunas  v.  Granite  State  Fire 

122   N.   Y.   543,  34   N.   Y.   St.   Rep.  Ins.   Co.   Ill   Me.   171,  88   Atl.   413, 

135,  20  Ins.  L.  J.  44,  25  N.  E.  921.  42  Ins.  L.  J.  1755. 
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§  3308.  Policy  payable  to  another  than  original  insured:  when 
proof  must  be  by  original  insured. — If  a  policy  requires  that  proofs 
of  loss  must  be  made  by  the  original  insured,  where  "the  policy 
is  made  payable  to  a  third  party,  or  is  held  as  collateral  security," 
and  also  provides  that  '"'the  loss  shall  be  paid  sixty  days  after  due 
notice  and  proofs  of  the  same  by  the  assured  shall  have  been 
received,"  said  proofs  must  be  made  by  assured  and  in  his  own 
name,  even  though  the  entire  amount  due  on  the  policy  may  be 
made  payable  to  some  third  party. ^^ 

§  3309.  Notice  and  proofs  of  death:  life  policy;  who  may  fur- 
nish.— A  person  wjio  is  nominally  acting  as  guardian  of  infant 
beneficiaries  under  a  policy  of  life  insurance  may  give  valid  notice 
of  the  death  of  the  insured,  and  of  the  claims  of  the  beneficiaries, 
though  lie  has  not  been  duly  and  legally  appointed  as  guardian,^^ 
and  proofs  of  death  may  be  furnished  by  the  assignee  of  a  life 
policy.^  If  a  temporary  or  special  administrator  is  authorized 
to  collect  choses  in  action,  such  authority  includes  the  power  to 
do  whatever  is  requisite  to  perfect  the  chose  in  action,  so  that 
such  collection  may  be  enforceable,  and  if  it  is  a  policy  of  insurance, 
lie  may  give  the  notice  and  make  the  proofs  of  loss  when  it  stipu- 
lates that,  in  the  event  of  loss,  the  insured  shall  give  immediate 
notice  in  writing  to  the  insurer  and  furnish  proofs  of  loss,  signed 
and  sworn  to  b>-  the  insured.^ 

§  3310.  Where  constitution  of  fraternal  order  requires  subordi- 
nate lodge  or  secretary  of  such  lodge  to  make  proofs  of  death. — If 
the  constitution  and  by-laws  of  a  mutual  benefit  dissociation  provide 
that  a  subordinate  lodge  shall  make  and  furnish  proofs  of  the 
death  of  a  member  of  such  lodge,  and  impose  no  duty  upon  the 
beneficiary  under  the  l>enefit  certificate  to  make  proofs,  a  failure 
of  the  subordinate  lodge  to  furnish  the  proofs  as  required  will 
not  defeat  the  right  of  the  beneficiary  to  recover.'  Where  the 
laws  of  a  benefit  order  provided  that  no  claim  should  be  made  until 
proofs  thereof  had  been  made  of  the  justness  of  the  claim,  and 
also  provided  that  upon  the  death  of  a  member  the  secretary  of 
the  subordinate  lodge  should  notify  the  supreme  council,  giving 
particulars,  many  of  which  could  only  be  known  by  an  officer 
of  the  council,  and  that  both  the  supreme  and  suiwrdinate  council 

"State  Ins.  Co.  v.  Maackens,  38  4:«,  61  Am.  S(.  Ucp.  (i27,  18  N   E 

N.  .J.  L.  mi.  751. 

^°  Wnpstlinflf     v.     Gcrmania     Life       'Supreme     Council     of     Cattiolie 

In.s.  Co.  107  N.  Y.  580,  14  N.  E.  811.  Benevolent  Lejrion  v.  Boyle,  10  Ind. 

^Cannon    v.   Nortliwestcni    Mutual  Apj..  .301,  37  N.  E.  110.')';  Wil.son  v. 

Life  Ins.  Co.  20  Hun   (N.  Y.)  470.  Northwestern    Mutual    Accidcnl    As- 

*  Mattliews    v.    American    Central  soe.  53  Minn.  470,  55  N.  W.  020. 
Ins.   Co.   154   N.   Y.  449,  30   L.K.A. 
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should  pass  upon  the  piuol's,  it  was  held  that  under  these  provi- 
sions the  only  duty  upon  the  pai't  of  the  beneficiary  before  bringing 
an  action  was  to  notify  tlie  subordinate  council  of  the  death,  such 
notice  phicing  upon  that  council  the  duty  of  furnishing  proofs 
to  the  supreme  council  as  provided.*  If  it  is  the  duty  of  the  sub- 
ordinate lodge  to  report  the  death  of  the  member  to  the  supreme 
lodge,  it  will  be  presumed  that  the  requisite  proofs  of  the  death 
were  furnished,  especially  where  defendant  refuses  to  pay  on  the 
ground  of  fraud  in  the  application.* 

§  3311.  Notice  and  proofs:  accident  policy:  who  may  furnish. — 
Though  an  accident  policy  may  provide  that  notice  and  proofs  of 
an  injury  shall  be  made  by  the  insured  within  a  certain  period 
of  time,  yet  in  many  cases  the  injuries  may  be  of  .such  a  nature 
that  the  insured  cannot  give  notice  or  furnish  proofs,  and  it  may 
be  nece.?sary  for  some  relative  or  friend  to  act  in  his  stead.  Thus, 
W'here  the  insured  was  injured  at  a  distance  from  his  home,  and 
rendered  entirely  helpless,  and  his  brother  w^as  the  only  friend  or 
relative  near  to  attend  to  him,  it  was  held  that  the  authority  of 
the  brother  to  act  for  him  in  respect  to  the  insurance  would  be 
implied.^  Where  an  insured  under  an  accident  policy  has  been 
accidentally  killed  the  administrator  may  adopt,  with  the  implied 
consent  of  the  company,  the  act  of  a  third  party,  who,  claiming 
the  insurance,  has  filed  with  the  company  proof  of  the  death  of 
the  insured.  And  where  the  administrator  has  adopted  and  relied 
upon  such  act,  under  such  circumstances  the  company  cannot  defeat 
a  recovery  by  claiming  that  it  was  the  duty  of  the  administrator 
to  file  the  proof.'''  An  insurance  company  which  acts  upon  notice 
given  by  a  third  person  of  an  accident  to  a  policyholder  incapaci- 
tated from  himself  giving  notice  thereof,  as  required  by  the  insur- 
ance contract,  because  of  resulting  unconsciousness,  receives  notice 
of  the  accident  within  the  meaning  of  the  terms  of  the  policy.* 

§  3312.  To  whom  notice  of  proofs  may  be  given:  notice  to  "secre- 
tary:" agent. — A  provision  in  the  policy  that  notice  shall  be  given 
to  and  proofs  furnished  the  company  is,  as  a  general  rule,  complied 
with  by  giving  the  notice  and  furnishing  the  proofs  to  an  agent 

*  Ander.son  v.  Supreme  Council  of  "^  Wilson  v.  Northwestern  Mutual 
Order  of  Chosen  Friends,  13-5  N.  Y.  Accident  Assoc.  53  Minn.  470,  55  N. 
107,  31  N.  E.  1092,  48  N.  Y.  St.  Rep.   W.  626. 

115.  *  Ililmer     v.     Western     Travelers' 

*  Lorscher  v.  Supreme  Lodge  Accident  Assoc.  86  Neb.  285,  27 
Knights  of  Honrir,  72  Mich.  316,^2  L.R.A.(N.S.)  319  (annotated  on 
L.R.A.  206,  40  N.  W.  545.  when  strict  compliance  with  require- 

^  Sheanon  v.  Pacific  Mutual  Life  ment  as  to  time  of  notice  in  accident, 
Ins.  Co.  83  Wis.  507,  53  N.  E.  878,  or  health  policy  is  excused),  125  N. 
22  Ins.  L.  J.  321.  W.  535. 
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of  the  company.^  So  notice  to  the  company  of  loss  is  held  sufficient 
where  it  is  such  notice  as  induces  the  company  to  send  its  agents 
to  the  place  to  investigate  the  loss,  and  at  all  even|s,  where  the 
notice  is  promptly  given  to  the  company's  local  agents."  It  is 
also  sufficient  to  leave  proofs  with  an  agent  of  assured  who  has 
authority  to  adjust  losses,  in  case  no  particular  place  or  person 
is  specified,  as  that  where  or  to  whom  proofs  may  be  delivered. ^^ 
So  notice  to  the  agents  who  issued  the  jjolicy  and  their  communi- 
cation of  the  facts  to  insurer  is  sufficient  compliance  with  an  imme- 
diate notice  requirement  irrespective  of  the  question  whether  said 
agents  expressly  informed  insurer  as  to  the  capacity  in  which  they 
acted.^^  But  if  the  policy  requires  notice  to  be  given  to  the  secre- 
tary of  the  company,  it  is  held  that  notice  to  another  agent  will 
not  be  sufficient. ^^  However,  notice  of  loss  need  not  be  given  to 
the  secretary  of  the  company  in  person,  and  it  is  sufficient  if  given 
and  received  at  the  company's  office  or  place  of  business.^*  So 
the  requirement  that  proofs  be  given  to  the  secretary  is  satisfied 
by  an  allegation  that  proofs  were  given  to  the  company.^*  But 
a  stipulation  that  notice  shall  be  given  to  a  duly  "authorized" 
officer  is  not  complied  with  by  notice  to  one  of  the  directors.^^ 
Again,  if  the  assured  gives  notice  to  an  agent  of  the  company, 
and  such  agent  undertakes  to  make  out  the  proofs  of  loss,  but  in 
so  doing  makes  a  mistake  as  to  the  date  of  the  loss,  and  the  insured, 
upon  the  advice  of  the  agent,  signs  the  proofs  without  knowledge 
of  the  error,  and  with  no  improper  motive,  it  is  held  that  the  com- 
pany cannot  take  advantage  of  such  mistake."  In  another  case 
wlicre  it  appeared  that  proofs  of  loss  had  been  submitted  to  a 
person,  who  as  agent  of  the  company  had  issued  the  polix:'y,  it 
was  held  that,  in  the  absence  of  evidence  showing  that  no  proofs 
had  been  submitted  to  an  authorized  agent  of  the  insurer,  as  claimed 
by  the  company,  it  would  be  presumed  that  the  person  who  was 
agent  at  the  time  of  the  issuance  of  the  policy  continued  to  be 
the  agent  of  the  company,  and  a  delivery  of  proofs  of  loss  to  him 

^  Kendall     v.     Holland     Purchase       ^'  Rokes    v.    Amazon    Ins.    Co.    51 
Ins.  Co.  2  N.  Y.  Sup.  Ct.  375.     See   Md.  512,  39  Am.  Rep.  323. 
also  Koblitz  v.  American  Credit  In-       ^^  Herron    v.    Peoria    Mutual    Ins. 
demnitv   Co.   92   Ohio   St.   272,   110   Co.  28  111.  235,  81  Am.  Dec.  272. 
N.  E.  919.  "  Excelsior  Mutual  Aid  Assoc,  v. 

^^  Insurance  Co.  of  North  America    Riddle,  91  Ind.  84. 
V.    McDowell,    50    111.    120,    99    Am.        "Inland    Ins.    &    Deposit    Co.    v. 
Dec.  497.  Stauffer,  33  Pa.  St.  397. 

^^  Johnson  v.  Lumber  Ins.  Co.  137        "  Yonnj?  v.  Travelers'  Ins.  Co.  80 
Mo.   A  pp.  .380,  118   S.  W.   112,  38   Me.  244,  13  Atl.  896. 
Ins.  L.  .1.  677. 

^^  Powers    V.    New    England    Fire 
Ins.  Co.  68  Vt.  390,  35  Atl.  331.  • 
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would  operate  as  delivery  to  the  eompany."  liider  an  aet  of  the 
state  of  l^onnsylvania.^^  notice  and  proofs  may  either  be  given 
at  the  home  .otliee  of  the  company  or  to  the  agent  who  counter- 
signed the  policy.'^"  If  an  insured,  upon  the  destruction  of  his 
property  from  the  peril  insured  against,  noli  lies  the  local  agent 
of  the  insurer,  with  the  request  that  such  agent  notify  his  prin- 
cipal, and  the  request  is  complied  with,  this  is  a  suilicient  notice 
of  the  loss.^  If  a  person  acting  as  agent  of  two  companies  counter- 
signs both  policies,  it  has  been  held  that  notice  of  loss  addressed 
to  one  of  the  companies  and  served  on  the  agent  is  sufficient  notice 
(o  both  com]ianics.^ 

§  3313.  Stipulation  that  proofs  of  loss  must  state  other  insur- 
ance.— Compliance  with  the  provision  that  the  insured  must  in 
his  proofs  of  loss  state  whether  there  is  any  other  insurance  upon 
the  property  is  a  condition  precedent  to  recovery  upon  the  policy.^ 
And  where  "copies  of  the  written  portion  of  all  other  policies" 
was  required,  and  the  insured  made  his  affidavit  of  loss,  stating 
that  there  was  additional  insurance  "on  the  property,  viz.,  a  policy 
believed  to  be  dated"  a  certain  day  and  to  be  of  a  certain  number 
in  a  certain  company,  but  the  assured  was  unable  to  furnish  a 
written  copy  thereof  because  the  policy  had  been  mislaid,  and 
the  company  had  no  record  of  the  written  part  of  it,  it  was  held 
that  this  was  not  a  compliance  with  the  provision  so  as  to  render 
the  insurer  liable.^  If  the  insured  is  required  to  set  out  in  his 
proofs  of  lo.ss  the  written  portions  of  all  other  policies  upon  the 
property,  there  is  a  substantial  and  sufficient  compliance  with  the 
j)rovision  where  the  insured  specifics  the  number  of  other  policies, 

18  :\rcCullonc^h  V.  Phoenix  Ins.  Co.  Fire  &  Marine  Ins.  Co.  124  Tenn. 
113  Mo.  606,  21  S.  E.  207.  .  593,  139   S.   W.   698,  40   Ins.   L.   J. 

i^Aet  June  27,  1883,  sec.  1;  Pub.  1899  (notice  to  agent  held  not  notice 
Stats.  165.  to   insurer    contrary   to    policy    pro- 

^^  "Welsh  V.  London  Assur.  Corp.  visions);  De  Michele  v.  London  & 
151  Pa.  607,  31  Am.  St.  Rep.  786,  Lancashire  Fire  Ins.  Co.  40  Utah, 
25  Atl.  142,  22  Ins.  L.  J.  94.  312,  120  Pao.  846,  41  Ins.  L.  J.  756 

1  Burlington  Ins.  Co.  v.  Lowery,  (agent  to  solicit  insurance,  issue  and 
61  Ark.  108,  54  Am.  St.  Rep.  196,  countersign  policies  and  collect 
32  S.  W.  383.  liremiums    is    authorized    to    receive 

^Bernero  v.   South  British  &  Na-    proofs   of   loss   under   policy  requir- 
tional  Ins.   Co.  65   Cal.   386,  4  Pac.    ingr  them  to  be  furnished  insurer) . 
382.  3Bia],e]y   ^    Phoenix   Ins.    Co.    20 

See  further  the  following  cases:  Wis.  205,  91  Am.  Dec.  388.  But  see 
Barnes  v.  General  Accident  Fire  &  Richardson  v.  Canada  West  Farmers' 
Life  Assurance  Corp.  Ltd.  96  Kan.  Mutual  &  Stock  Ins.  Co.  16  U.  C.  C. 
679,   153    Pac.    489    (under   accident  P.  430. 

policy    provisions,    held    that    notice       *  Blakely   v.   Phoenix    Ins.    Co.   20 
to   agent   does  not   constitute   notice   Wis.  205,  91  Am.  Dec.  388. 
to    insurer);    Caldwell    v.    Virginia 
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the  names  of  the  companies  issuing  them,  the  amount  of  each,  the 
fact  that  they  were  concurrent  with  the  pohcy  which  contained 
the  provision,  and  that  they  all  cover  the  same  property.^ 

§  3314.  Where  statute  requires  notice  to  be  accompanied  by  aflB- 
davit  as  to  cause  of  loss. — If  a  statute  requires  that  the  insured 
shall  give  notice  of  loss  ''accompanied  with  an  affidavit  stating 
how  the  loss  occurred,"  it  is  not  necessary  that  the  ndtice  and 
affidavit  be  attached  together  and  served  at  the  same  time.®  If 
a  statute  requires  notice  in  writing  accompanied  by  an  affidavit  as 
to  the  manner  of  occurrence  of  the  loss  so  far  as  the  facts  are 
within  the  knowledge  of  affiant,  and  it  also  applies  to  mutual 
benefit  associations  it  should  be  complied  with.'  The  object  of 
the  statute  is  to  simplify  the  proofs  of  loss  necessary  to  be  made, 
and  prevent  technical  defenses  on  the  part  of  the  insurers.  There 
must,  however,  be  a  compliance  with  the  same.  Thus,  where  a 
person  lost  a  cow,  which  was  covered  by  a  policy  upon  loss  of 
horses  and  cattle  by  lightning,  it  was  held  that  the  certificate  of 
a  veterinary  surgeon  as  to  the  cause  of  death,  the  certificate  not 
being  an  affidavit,  was  not  sufficient.* 

§  3315.  Where  policy  requires  proofs  to  state  origin  of  fire. — 
If  tlie  policy  provides  that  the  origin  of  the  fire  must  be  stated 
in  the  proofs  of  loss,  such  provision  is  sufficiently  complied  with 
by  a  statement  that  the  origin  of  the  fire  is  unknown  to  the  insured. 
and  that  the  insured  is  in  no  way  responsible  therefor.^  And 
where  it  was  stipulated  that  the  proofs  of  loss  must  contain  a  state- 
ment of  ''such  knowledge  and  information  as  the  assured  has  been 
able  to  obtain  as  to  the  time,  origin,  and  circumstances  of  the  fire," 
and  the  assured  stated  in  his  proofs  "that  said  fire  did  not  originate 
by  any  act,  design,  or  procurement  on  their  part,  or  in  consequence 
of  fraud  or  evil  practice  done  or  suffered  by  them,"  it  is  held 
that  the  statement  as  to  the  origin  of  the  fire  was  sufficient.*" 
Proof  of  loss  signed  and  sworn  to  by  the  assured,  stating  that  the 
fire  occurred  at  a  certain  hour  of  a  day  named,  that  it  origniated 
in  the  roof  or  attic  of  the  insured  building,  that  the  cause  of  its 

5  Towne  V.  Springfield  Fire  &  Ma-  ^  Jones  v.  Howard  Ins.  Co.  26  N. 

rine  Ins.  Co.  145  Mass.  582,  15  N.  Y.  St.  Rep.  844,  117  N.  Y.  103,  22 

Yj   112  N.  E.  578;  Howard  Ins.  Co.  v.  Hock- 
Mi  ussell    V.    Fidelity   Ins.    Co.    84  ing,    115    Pa.    St.    415,    8    Atl.    592. 

Iowa,  03,  50  N.  W.  546.  See  also  Marx  v.  Williamsl)urg  City 

'  PuT^ons    V.    Grand    Lodge,    An-  Fire  Ins.  Co.  192  Mich.  497,  158  N. 

cient  Ord.  U.   W.   108   Iowa,   6,  78  W.  1052. 

N.  \y.  76 ;  McClain's  Code  1888,  sec.  i°  McNally  v.  Phoenix  Ins.  Co.  137 

1734.  N.  Y.  389,  .33  N.  E.  475. 
*  Welsh  V.  Dps  Moines  Ins.  Co.  71 

Iowa,  :!37,  32  N.  W.  369. 

5519 


§^  3316-3319  JOYCE  ON  INSURANCE 

origin  was  to  him  unknown,  that  such  fire  did  not  originate  by 
any  act,  design  or  procurement  on  the  part  of  the  assured,  or  in 
consequence  of  any  fraud  or  evil  practice  on  his  part,  and  thiit 
any  other  information  required  by  the  insurer  would  be  furnished 
on  request,  substantially  complies  with  a  provision  in  the  policy 
requiring  the  proof  of  loss  to  state  the  knowledge  and  belief  of 
the  insured  as  to  the  time  and  origin  of  the  fire,  especially  when 
the  insurer  requests  no  further  information  from  the  insured.^^ 
Mailing  a  sworn  statement  of  knowledge  and  belief  as  to  time  and 
origin  of  fire,  within  the  time  specified,  is  not  sufficient  if  it  is 
not  received  until  the  time  has  expired,  under  a  policy  providing 
that  the  insured  "shall  render"  the  statement  within  a  certain 
time.^^ 

§  3316.  Policy  covering  goods  in  separate  buildings:  form  of 
proofs. — Where  one  policy  covers  goods  in  two  separate  buildings, 
each  lot  of  goods  l)eing  made  a  distinct  subject  of  insurance,  and 
a  loss  occurs  to  the  goods  in  both  Ijuildings,  the  proofs  of  loss 
should  show  what  damage  there  has  l)een  to  the  goods  in  each 
l)uilding." 

§  3317.  Notice  and  proofs  of  loss:  loss  during  war. — We  have 
already  considered  the  question  of  the  eftect  of  war  upon  contracts 
of  insurance,^^  and  if  it  be  true  that  war  merely  suspends  the 
operation  of  the  contract,  then  if  during  the  existence  of  a  war  a 
loss  occurs,  there  may  be  a  recovery  where  the  notice  and  proofs 
of  such  loss  are  given  within  a  reasonable  time  after  the  expiration 
of  the  war.'^^ 

§  3318.  Before  whom  verification  shall  be  made. — Where  the 
policy  simply  provides  that  the  insured  shall  render  a  statement 
of  the  loss  under  oath,  but  does  not  specify  before  whom  verification 
shall  be  made,  an  oath  administered  by  one  competent  to  administer 
oaths,  or  even  by  the  examiner,  will  be  sufficient. ^^ 

§  3319.  Statements  in  proofs  of  loss:  how  far  conclusive:  mis- 
takes.— As  a  general  rule  the  statements  made  in  the  proofs  of 
loss  or  of  death  are  not  conclusive  upon  the  claimant  where  they 
are  made  in  good  faith  and  with  no  attempt  at  fraud,  and  mistakes 

"  Hartford  Fire  Ins.  Co.  v.  Red-  ^^  Cohen   v.   Mutual  Life  Ins.   Co. 

ding,   47   Fla.    228,    67    L.R.A.    518,  50  N.  Y.  610,  10  Am.  Rep.  522;  New 

110  Am.  St.  Rep.  118,  37  So.  62.  York    Life    Ins.    Co.  .  v.    Clopton,    7 

i2Peabody  v.  Satterlie,  166  N.  Y.  Bush    (Ky.)    179,  3  Am.  Rep.   290; 

174,   52   L.R.A.   956,  59   N.   E.   818.  contra,    Dillard    v.    Manhattan    Life 

See  §  3300  herein.  Ins.  Co.  44  Ga.  119,  9  Am.  Rep.  167. 

"Towne    v.    Springfield    Fire    &  ^^  So  held  in   Phoenix  Ins.   Co.  v. 

:\rarine  Ins.   Co.   145  Mass.   582,  15  Creason    (Ky.   Super.   Ct.   1893)    14 

X    E    112  Kv.  L.  Rep.  573. 


1*  §§  281  et  seq.  herein. 
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therein  may  be  corrected."  It  is  no  part  of  the  duty  of  the  assured. 
in  case  of  a  loss,  to  notify  the  insurers  of  the  time  and  nature 
of  the  risk,  unless  required  by  the  terms  of  the  contract,  and  any 
misrecital  in  these  respects  contained  in  a  notice  of  a  loss  may 
be  rejected  as  surplusage. ^^  But  although  statements  made  as  to 
the  cause  of  death  in  proofs  of  loss  are  not  conclusive,  still  they 
have  the  probative  force  of  solemn  admissions  under  oath  against 
interest. ^^  So  errors  and  omissions  in  proofs  of  loss  furnished  to 
insurers,  in  cases  of  insurance,  may  be  corrected  or  supplied  at 
the  trial.2"  And  proofs  of  death  being  in  the  nature  of  admissions 
are  competent  evidence  in  an  action  on  a  life  insurance  policy.^ 
So  sworn  statements  in  the  proof  of  the  cause  of  death  of  an 
insured  may  be  contradicted  on  the  trial,  unless  the  usual  elements 
of  equitable  estoppel  are  present,  without  first  showing  that  such 
statements  were  made  by  mistake  or  produced  by  fraud.^  '  Again, 
one  may  show  that  the  loss  was  more  than  is  stated  in  the  proofs, 
unless  the  claimant  has  been  guilty  of  fraud,  or  unless  the  insurer 
has  acted  upon  the  proofs  in  such  a  manner  that  to  permit  such 
further  showing  would  be  inequitable.^  And  a  mistake  in  designat- 
ing the  name  of  the  owner  of  property  in  proofs  of  loss,  not  induced 
by  fraud  nor  a  desire  to  deceive,  is  not  fatal  to  a  recovery  where 
the  policy  is  an  open,  floating  one,  intended  to  cover  the  loss  of 
goods  while  in  a  warehouse,  under  the  control  of  its  manager,  and 

"  Mutual  Benefit  Life  Ins.  Co.  v.  ^^  Walker  v.  Metropolitan  Ins.  Co. 

Newton,  -12  Wall.   (89  U.  S.)  32,  22  56  Me.  371. 

L.  ed.   793 ;   American  Popular  Life  ^^  Travelers'  Ins.  Co.  v.  Mehek,  6o 

Ins.  Co.  v.  Day,  39  N.  J.  L.  89,  23  Fed.  178,  12  C.  C.  A.  544,  27  U.  S. 

Am.  Rep.  198;  National  Life  Assoc.  App.  547,  27  L.R.A.  629. 

of  Hartford  v.   Sturtevant,  78  Hun  ^o  Connecticut    Mutual    Life    Ins. 

(N.  Y.)  572,  61  N.  Y.  St.  Rep.  206,  Co.  v.  Schwenk,  94  U.  S.  593,  24  L. 

29  N.  Y.  Supp.  529;   McMa.sters  v.  ed    294. 

Insurance  Co.  of  North  America,  55  ,.  ^J?^I\^.^i  ^^/^^i'^P^^'i^"  V!  v  q'; 

N.   Y.  222,  229,   14  Am.   Rep.  239;  fo->,'^  Mich    46/,  16  L.R.A.(N.S.) 

Moslev  V.  Vermont  Mutual  Fire  Ins.  ^^^^    (annotated    on    the    parol    evi- 

f,       .-l    -rr^     ,  lo       c<       r>     4  dence  rule  as  to  varying  or  contra- 

u"";  ;'^  t!?-     ^  f  ^''i'nr^  ''•   dieting  written  contracts  as  affected 

Palatine  Co.  Ltd    of  L.  E.  100  Kan.   ^^.  ^,^^  ^^^^^^j^^  ^^  ^^,^i^.^,.  ^,  .g^oppel 

o74  164  Pac.  1009.     Compare  ^Ams  ^^  ^^    ji^d  t^  p^Heies  of  insurance), 

V.  New  Hampshire  Fire  Ins.  Co.  —  ;^21  Am.  St.  Rep.  627,  114  N.  W.  380. 

Mich.   — ,    161    N.    AV.    940    (where       2  Supreme  Tent  Kniehts  of  Macca- 

pronfs    based    upon    agreement    be-  ]^^^^  f,f  the  World  v.  Stensland,  206 

twecn    adjuster    and    insured    as    to  m    i24,  99  Am.  St.  Rep.  137,  68  N. 

amount  and  value  held  conclusive  in  e_  1098. 

absence  of  fraud  or  mistake).  ^  Sclimidt   v.   Mutual    City   &   Vil- 

On    conclusiveness    of    proofs    of  lage  Fire  Ins.  Co.  55  Mich.  432,  21 

loss  as  against  insured  or  beneficiarv,  N.  W.  875. 

see  note  in  44  L.R.A.  846. 
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iiTospet'live  of  their  owiiersliip.*  So  also,  in  the  absence  of  frauds 
an  erroneous  stalcnient  nuule  ui)on  information  and  belief  as  to 
the  cause  of  the  fire  may  be  corrected,  and  (he  assured  may  show 
the  true  cause.*  Again,  proofs  of  death  stating  suicide  as  the 
cause  thereof  are  admissible,  but  not  conclusive  as  to  the  cause.^ 
So  a  beneficiary  in  a  life  j)olicy  is  not  esl()i)ped  by  statements  in 
the  proofs  of  loss  as  to  the  cause  of  dcatli,  which  were  made  in 
good  faith,  upon  information  received  from  the  attending  physi- 
cian, from  showing  that  the  death  resulted  from  another  cause.' 
And  where  the  proofs  of  death  contained  the  statement  by  the 
coroner's  phy.'^ician  that  "the  immediate  cause  of  death"  was  "shock 
from  penetrating  pistol-shot  w^ound  of  head  (right  temple),  mental 
aberration,  superinduced  by  chronic  headache,"  and  the  statements 
of  the  physician  were  based  on  hearsay,  it  was  held  that  this  was 
not  equivalent  to  an  admission  that  deceased  conunitted  suicide, 
and  that  this  statement  did  not  estop  the  plaintiff,  nor  place  the 
burden  of  proof  on  her,  to  show  that  suicide  was  not  the  cause 
of  death. ^  A  statement  in  proofs  of  loss  furnished  to  an  insurance 
company  tending  to  show  a  breach  of  warranty  on  the  part  of 
ihe  assured  does  not  conclude  the  latter  from  showing  that  the 
warranty  was  not  in  fact  broken.^  An  affidavit  made  by  an  insane 
person,  containing  information  required  by  the  policy,  as  to  loss 
of  the  insured  property,  is  not  vitiated  as  a  suflicient  proof  of  loss 
l)y  the  fact  that  it  contains  a  further  statement  showing  such 
fraud  as  would  have  defeated  a  recovery  if  it  had  been  made  by 
a  sane  person.^"  In  a  Massachusetts  ease,  however,  where  a  state- 
ment of  loss  declared,  in  accordance  with  the  provisions  of  the 
]>oiicy,  the  manner  in  which  the  building  insured  was  occupied  at 
the  time  of  the  loss,  and  it  appeared  from  such  statement  that  the 
occupation  was  illegal,  and,  therefore,  by  the  terms  of  the  policy 
void,  it  is  held  that  no  action  can  be  maintained  upon  such  policy. ^^ 

*Morotock   Ins.   Co.   v.   Cheek,   93  ^  Home  Benefit  Assoc,  v.  Sargent,. 

Va.  8,  57  Am.  St.  Rep.  782,  24  S.  E.  142  U.   S.  691,  12  Sup.  Ct.  332,  35 

464.  L.  ed.  1160,  21  Ins.  L.  J.  204. 

*  White  v.  Royal  Ins.  Co.  29  N.  Y.  ^  Parmelee   v.    Hoffman    Fire    Ins. 

Supp.  323;  Smiley  v.  Citizens'  Fire,  Co.  54  N.  Y.  193. 

Marine  &  Life  Ins.  Co.  14  W.  Va.  33.  ^°  Germania  Fire  Ins.  Co.  v.  Boy- 

^  Leman    v.    Manhattan    Life    Ins.  kin    (Insurance   Cos.  v.   Boykin)    12 

Co.   46  La.   Ann.   1189,  49   Am.   St.  Wall.  (79  U.  S.)  433,  20  L.  ed.  442. 

Rep.  348,  24  L.R.A.  589,  15  So.  388,  ^^  Campbell  v.  Charter  Oak  Fire  & 

23    Ins.    L.    J.    539;    Bachmeyer    v.  Marine  Ins.  Co.  10  Allen  (92  Mass.) 

Mutual  Reserve  Fund  Life  Asso.  82  213,    216.     See    also    Irving    v.    Ex- 

Wis.  255.  celsior  Fire  Ins.  Co.  1  Bosw.  (N.  Y.) 

'  John  Hancock  Mutual   Life  Ins.  507.     Subsequent  cases  in  New  York 

Co.  V.  Dick,  117  Mich.  518,  44  L.R.A.  do  not  sustain  such  a  principle.     See 

846,  76  N.  W.  9.  cases  cited  in  this  section. 
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In  another  case  in  the  same  state  it  was  held  that  the  court  could 
use  its  discretion  in  permitting  the  insured  to  rebut  evidence  tend- 
ing to  show  that  she  had  in  her  proofs  of  loss  concealed  the  use  of 
her  premises  at  the  time  of  the  tire.^^  Where  a  company  issued 
a  policy  to  one  holding  property  merely  under  a  contract,  the 
policy  being  conditioned  to  be  void  'Mf  the  interest  of  the  insured 
be  other  than  unconditional  and  sole  ownership,"  but  being  issued 
upon  no  AATitten  application  or  representation  as  to  ownership,  it 
was  held  that  the  fact  that  the  insured  made  an  affidavit  to  the 
effect  that  he  was  the  sole  unconditional  owner  would  not  defeat 
a  recovery,  as  the  company  was  not  prejudiced  by  such  statement.^* 
And  proofs  of  death  cannot  be  impaired  by  the  fact  that  they  con- 
tain an  erroneous  statement  as  to  the  name  of  the  person  entitled 
to  recover.^*  A  slight  misstatement  as  to  the  cause  of  the  injury, 
mistakenly  made  to  an  insurance  company  in  the  proofs  of  the 
injury,  in  behalf  of  the  insured,  by  the  physician  who  attended 
him,  will  not  prevent  the  insured  from  showing  the  actual  facts.^^ 
Again,  if  the  widow  and  beneficiary,  with  no  intention  to  defraud 
or  mislead,  signs  and  swears  to  a  proof  of  the  death  of  the  insured 
containing  a  statement  of  the  cause  thereof,  she  is  not,  from  this 
fact  alone,  equitably  estopped  from  contradicting  on  the  trial 
such  statement  as  to  the  cause  of  death. ^^  A  statement  in  the 
proofs  required  by  a  life  or  accident  policy  as  to  the  date  of  the 
injury  or  commencement  of  insured's  illness  may  be  shown  to 
be  a  mistake."  And  it  may  be  shown  that  the  accident  occurred  at 
a  date  subsequent  to  that  mentioned  in  the  proofs."  So  the  insured 
may  show  that  a  statement  as  to  other  insurance  made  in  proofs 
of  loss  is  a  mistake,  and  that  the  other  policy  does  not  in  fact 
cover  the  same  property."  While  affirmative  written  proof  of  the 
death  of  the  insured  was  required  by  the  terms  of  the  policy  to 
be  furnished  ''on  and  in  conformity  with  blanks  supplied  by  the 

^^  BuUraan     v.     North     British     &  cabees    of   tlie    AVorld    v.    Stensland, 

Mercantile   Ins.    Co.   159   Mass.   118,  206   III.   124.  99   Am.   St.   Rep.   137, 

34  N.  E.  169,  22  Ins.  L.  J.  608.  68  N.  E.  1098. 

"Kiiop  V.  National  Fire  Ins.  Co.  ^'Spencer     v.     Citizens'     Mutual 

101  Mich.  359,  50  N.  E.  653.     See  Life  Ins.  Co.  3  Misc.   Rep.  458,  23 

also  Star  Union  Lumber  Co.  v.  Fin-  N.  Y.  Supp.  179,  52  N.  Y.  St.  Reo. 

ney,  .'{5  Neb.  214,  52  N.  W.  1113.  442;     Tutliill     v.     United    Life     Ins. 

i*Bo\ven   v.   National   Life   Assoc.  Assoc.  66  Ilun    (N.   Y.)    632,  21   N. 

63  Conn.  460,  27  Atl.  1059,  23  Ins.  Y.  Supp.  191,  50  N.  Y.  St.  Rep.  266. 

L.  J.  200.  "  American    Accident   Ins.    Co.    v. 

"Wildey    Casualty    Co.    v.    Shep-  Norniont,  91  Tenn.  1,  18  S.  W.  .395. 

pard,  61   Kan.   351,  47   L.R.A.   650,  "  McMaster   v.    Insurance    Co.    of 

59  Pac.  651.  North   America,  55  N.  Y.  222,  229. 

"Supreme  Tent  Knights  of  Mac-  14  Am.  Rep.  239. 
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foiupany,"  (lio  court,  tiid  not  err  in  iulinittin.L!;  written  proof  of 
death  oll'ered  by  the  plaintill",  though  not  on  I'orins  supplied  by 
the  eonipany,  it  appearinji;  that  the  forms  supplied  by  the  company 
contained  afllrmativc  statements  which  the  i)lainlill'  could  not  make, 
and  which,  if  made,  would  have  been  mere  conclusions  from  tlie 
factvS  and  circumstances  actually  stated,  that  the  written  proof  of 
death  ollered  in  evidence  was  in  substance  a  compliance  with  the 
requirement,  and  the  forms  furnished  did  not  contain  space  suffi- 
cient to  allow  (he  written  answers  to  questions  propounded.^" 

§  3320.  Statements  in  proofs  of  loss  as  to  amount  of  loss:  mis- 
takes.— As  a  general  rule  in  the  absence  of  fraud  the  amount  of 
the  loss  may  be  shown  to  be  greater  than  has  been  stated  in  the 
proofs  of  loss,  provided  the  insurer  has  suffered  no  injury  by  the 
undervaluation.^  So  it  is  held  that  if  a  pawnbroker,  by  including 
in  his  statement  of  loss  goods  in  pawn  for  which  he  might  well 
think  he  was  covered,  exaggerates  its  amount,  he  will  not  for- 
feit all  claim  under  a  policy  which  inflicts  such  penalty  on  one 
who  by  false  swearing  fraudulently  overrates  his  loss.^  But  it  is 
held  that  exaggerating  the  value  of  the  insured  property  in  the 
allidavit  of  loss,  although  done  t  ot  to  gain  the  excess,  but  only 
to  induce  the  company  to  make  a  speedy  settlement  and  to  accord 
a  sufficient  sum  to  cover  the  true  value,  is  a  fraud  within  a  pro- 
vision in  the  policy  that  all  fraud  or  attempt  at  fraud  on  the  part 
of  the  insured  shall  cause  a  forfeiture,^  If  the  insured,  with  an 
intent  to  defraud,  estimates  his  loss  as  greater  than  it  actually  is, 
he  will  forfeit  his  rights  under  the  policy.*  Though  in  a  case  in 
Alabama  it  was  held  that,  in  the  absence  of  any  provision  in  the 
l)oliey  forfeiting  all  rights  in  such  a  case,  the  insured's  right  to 
recover  would  not  be  affected.^ 

20  Metropolitan   Casualty   Ins.   Co.  Ins.  Co.  v.  Griswold,  14  Wend.  399; 

V.   McAuley,  134  Ga.  165,  67  S.  E.  Hoffman   v.   yEtna   Ins.   Co.   1   Rob. 

393.  405,  88  Am.  Dec.  337,  19  Abb.  Prac. 

^  California.  —   Case  v.  Maiuifac-  325. 
turers'    Fire   &   Marine   Ins.    Co.   82       North    Carolina. — Boyd    v.    Royal 

Cal.  263,  21  Pac.  843,  22  Pac.  1083.  Ins.  Co.  Ill  N.   Car.  372,  16  S.  E. 

Illinois.    —   ^tna     Ins.      Co.     v.  389. 
Stevens,  48  111.  31.  Pennsylvania.  —  Lebanon   Mutual 

/owa.— Stone  v.  Hawkeye  Ins.  Co.  In.s.  Co.  v.  Kepler,  106  Pa.  St.  28. 
68  Iowa,  737,  56  Am.  Rep.  870,  28       ^  Rafel  v.  Nashville  Ins.  Co.  7  La. 

N.  W.  47.  Ann.  244. 

Massachusetts. — Towne  v.   Spi'ini?-       ^  Sleeper  v.  New  Hampshire  Fire 

field    Fire    &    Marine    Ins.    Co.    145  Ins.  Co.  56  N.  H.  401. 
Mass.  582,  15  N.  E.  112.  *  Hudiburgcr   v.    Home   Fire   Ins. 

Michigan.— ^Mcy  v.  Prescott  Ins.  Co.  5  Biss.   (U.  S.  C.  C.)  106,  Fed. 

Co.  57  Mich.  14,  23  N.  W.  473.  Cas.  No.  6,821. 

New  Yorfc.— Miaghan  v.  Hartford       ^  Phoenix    Ins.    Co.    v.    Moog,    78 

Fire  Ins.  Co.  24  Hun,  58;  American  Ala.  284,  56  Am.  Rep.  31. 

5524 


NOTICE  AND  PROOFS  OF  LOSS  §§3321,3322 

§  3321.  Notice  and  proof  may  be  condition  precedent  to  garnish- 
ment.— Under  a  provision  in  the  policy  tliat  no  action  will  lie 
against  the  company  until  notice  and  proof  of  loss  has  been  duly 
made,  the  insurer  cannot  be  held  liable  in  a  trustee  process  begun 
after  loss  and  prior  to  the  furnishing  of  the  notice  and  proofs.^ 
In  Texas,  however,  it  is  held  that  though  no  suit  may  be  brought 
until  notice  and  proofs  have  been  furnished,  yet  the  company 
may  be  charged  by  a  trustee  process.'  In  ]\Iaine,  under  the  statute 
of  that  state,  the  company  cannot  be  so  charged  until  the  provision 
above  mentioned  ha-:  been  complied  with.* 

§  3322.  Magistrate's  certificate:  construction  of  this  provision 
generally. — Where  a  policy  of  insurance  provides  that  a  loss  shall 
not  be  payable  until  the  assured  produces  the  certificate  of  a  magis- 
trate to  certain  required  facts,  the  production  of  such  certificate, 
unless  the  company  have  themselves  prevented  the  obtaining  it  or 
waived  its  want,  is  a  condition  precedent  to  the  right  to  sue.^ 
Notary's  certificate  of  loss  in  good  faith  required  by  an  insurance 
policy  to  be  furnished  by  the  insured,  is  not  part  of,  and  need  not 
be  furnished  with,  or  annexed  to,  the  proof  of  loss.  A  demand 
for  such  certificate  by  the  insurer  is  not  a  demand  for  amended 
proofs  of  loss,  and  does  not  afi'ect  conditions  in  the  policy  as  to 
the  time  within  which  proofs  of  loss  must  be  furnished  and  an 
action  commenced  against  the  insurer."  It  has  been  held  in  \\\i^- 
consin  that  where  a  policy  requires  a  "magistrate's"  certificate,  the 
certificate  of  a  notary  public  will  not  be  a  compliance  with  the 
provision,  as  a  notary  public  is  not  a  magistrate."     If  a  policy 

^  Smith  V.  Haverhill   Mutual   Fire  Louisiana. — Cornell   v.   Hope   Ins. 

Ins.  Co.  1  Allen,  (83  Mass.)  297,  79  Co.  3  Mart.  (N.S.)  223. 

Am.  Dec.  733;  Ea.stern  R.  R.  Co.  v.  31  aine. —Leadhetter  v.   ^tna    In.s. 

Kelief  Fire  Ins.   Co.  98   Mass.  420;  Co.  13  Me.  265,  29  Am.  Deo.  505. 

Wasiiington     Marine     Ins.     Co.     v.  Mimiesot a.— Phccmx.    Ins.    Co.    v. 

llcn-kenrath,   3    Rob.    (N.   Y.)    325.  Taylor,  5  Minn.  492. 

'  Phffinix  Ins.  Co.  v.  Willis  &  Bro.  Missouri.  —  Noonan  v.   Hartford 

70  Te.\.  12,  8  Am.  St.   Kep.  5G6,  6  Fire  Ins.  Co.  21  Mo.  81. 

S.  W.  825.  Neiv    YorA:.— McMaster    v.    West- 

'  Nickerson   v.   Nickerson,   80   Me.  Chester    County   Ins.    Co.   25   Wen«i. 

100,  12  Atl.  880.  379. 

®  Johnson  v.  Pha?nix  Ins.  Co.  112  Feniist/lvania. — Kelly  v.  Sun  Fire 

Mass.  49,  17  Am.  Dec.  65.     See  al.so:  Ins.  Co.  141  Pa.  St.  10,  23  Am.  St. 

United  Stales.— Co\umh'\SL  Ins.  Co.  Rop.  254,  21  Atl.  447.     Cases  cited 

V.  Lawrence,  10  Pet.  (35  U.  S.)  507,  in   I'ollowinp:  .sections. 

9    L.    ed.    512;    Alina    Ins.    Co.  'v.  i"  .Merchants  Jns.  Co.  v.  Gihbs,  50 

People's  Bank  of  Greenville,  02  Fed.  N.  J.  Law,  679,  44  Am.  St.  Rep.  431, 

222,  10  C.  C.  A.  312,  8  U.  S.  App.  29  Atl.  485. 

554.  '^  Cayon    v.    Dwcllini^   IJoiise    Lis. 

/nrfiawa.— Byrne    v.     Rising     Sun  Co.  68  Wis.  510,  32  N.  W.  540. 
Ins.  Co.  20  Ind.  103. 
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provides  that  the  insured  imisl  furnish  a  certificate  of  a  nuigistratc 
or  notary  as  to  his  loss  if  required  to  do  so  by  the  insurer,  the 
insured  is  under  no  obligation  to  furnish  such  certificate  unless 
required  to  do  so,  and  notice  to  him  to  comply  with  the  conditions 
of  the  policy  is  not  notice  to  furnish  the  cerliiicate." 

A  (.•lause  in  a  policy  rociuirini;-  the  certificate  of  an  officer  in 
(.•hart2;e  of  (he  liiv  (h^partinont  to  be  furnished  with  proofs  of  loss 
is  \oid.^' 

§  3323.  Magistrate's  certificate  "if  required." — Where  the  policy 
jirovides  llrat  in  case  of  loss  the  insured  shall  furnish  a  certificate 
by  the  nearest  magistrate  or  notary,  ''if  required,"  the  certificate 
is  not  necessarily  a  part  of  the  proofs,  and  need  not  be  furnished 
unless  called  for,^*  If  the  policy  contains  such  a  provision,  and 
the  insurer  upon  receipt  of  i)roofs  of  loss  without  the  certificate 
returns  it  to  the  insured,  stating  that  the  proofs  are  not  suHicient, 
in  that  they  do  not  contain  the  magistrate's  certificate,  this  is  held 
to  be  a  sufficient  requirement  of  the  certificate  within  the  terms 
of  tho  policy. ^^ 

§  3324.  "Nearest"  magistrate  or  notary:  generally. — In  a  case 
which  arose  in  jNIaine  the  policy  required  the  certificate  of  the 
'"nearest"  magistrate,  and  it  was  held  that  this  requirement  was 
in  conflict  with  the  statute,^^  which  simph^  required  the  certificate 
of  a  magistrate,  and  consequently  the  certificate  of  any  magistrate 
was  sufiicient,  whether  the  nearest  or  not.^'  An  averment  in  an 
action  on  an  insurance  policy  that  the  notary  whose  certificate 
formed  part  of  preliminary  proof  of  loss  was  the  nearest  notary 
to  the  place  of  fire  is  unnecessary  where  the  certificate  was  received 
by  the  company  without  objection. ^^  Where  in  a  suit  on  a  policy 
it  was  set  up  as  a  badge  of  fraud  that  the  certificate  of  loss  was  not 
by  the  nearest  magistrate,  a  certificate  made  and  furnished  by 
the  nearest  magistrate  that  he  believed  it  bona  fide  a  total  loss  of 
a  good  stock  of  goods,  but  had  not  had  time  to  examine  as  to  the 

12  ,AIover   V.    Sun    Ins.    Co.    Office,  ^^  ^tna  Ins.  Co.  v.  People's  Bank 

170   Pa.   St.   579,   53   Am.    St.   Kep.  of  Greenville,  62  Fed.  222,  10  C.  C. 

090,  -A'j  All.  221.  A.  342,  8  U.  S.  App.  554;  \¥illiams 

1^  Davis  Shoe  Co.  v.  Kittauing-  Ins.  Ins.   Co.  v.  Queen  Ins.   Co.  39  Fed. 

Co.  138  Pa.  St.  73,  21  Am.  St.  Kep  107. 

904,  20  Atl.  838.  i«  Me.  Pub.  Laws,  1861,  e.  34,  sec. 

1*  .Jones   V.   Howard   Ins.    Co.   117  5. 

N.  Y.  103,  22  N.  E.  578,  26  N.  Y.  St.  •  i'  Bailey  v.  Hope  Ins.  Co.  56  Me. 

Rep.   844;   McNally  v.   Phoenix  Ins.  474. 

Co.   137  N.   Y.   389,  33   N.    E.   475 ;  ^^  Herron  v.  Peoria  Marine  &  Fire 

Moyer  v.  Sun  Fire  Odice  of  London,  Ins.    Co.    28   111.    235,   81   Am.   Dec. 

176  Pa.  579,  53  Am.  St.  R<!p.  690,  272. 
34  Atl.  221. 
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exact  amount  of  the  loss,  was  held  admissible,  though  not  com- 
plyin.u  with  the  policy. ^^ 

§  3325.  Magistrate  or  notary  "nearest  to  the  fire:"  "most  con- 
tiguous" to  the  fire:  rule. — Most  poHcies  of  fire  insurance  require 
the  insured  to  procure  the  certificate  of  the  magistrate  or  notary 
"nearest  to  the  fire,"  or  '"most  contiguous"  to  the  fire.  Many  of 
the  decisions  seem  to  hold  that  there  must  be  a  strict  compliance 
with  this  provision,  and  that  nothing  will  excuse  such  compliance 
except  a  waiver  by  the  company.^"  So  in  a  Pennsylvania  case  ^ 
the  court  disapproved  its  prior  decisions,^'  and  held  that  the  parties 
might  contract  that  the  insured  should  furnish  the  certificate  of 
the  nearest  magistrate  or  notary,  and  that  by  an  unbroken  line 
of  decisions  such  a  certificate  must  be  furnished  where  such  a  stipu- 
lation was  in  the  contract.  And  where  the  office  of  the  notary 
who  gave  the  certificate  was  twenty-five  rods  distant  from  the  fire, 
while  the  offices  of  other  notaries  were  only  a  few  rods  nearer, 
it  was  held  that  there  was  not  a  compliance  with  the  condition.^ 
The  courts,  however,  have  in  several  ca^es  held  that,  even  though 
the  magistrate  or  notary  who  is  in  fact  nearest  to  the  place  of 
the  fire  refuses  the  certificate  necessary,  this  will  be  no  excuse  for 
noncompliance  by  the  insured,  and  the  certificate  of  the  next 
nearest  notary  or  magistrate  is  not  a  compliance  with  the  provision. 
The  certificate  must  be  that  of  the  "nearest."  *  There  is,  however, 
a  class  of  cases  which  hold  that  a  provision  in  a  policy  requiring 
the  certificate  accompanying  the  proofs  of  loss  to  be  given  by  the 
jiearest  magistrate  should  be  given  a  reasonable,  rather  than  a 
literal,  construction,  and  that  nice  distinctions  as  to  distance  should 

"Petersburg   Savings   &   In.s.    Co.  it    did    not    appear    that    thore    was 

V.  Manhattan  Fire  Ins.   Co.   66  Ga.  anything  to  prevent  the  insured  from 

460.  securing  the  certificate  of  the  nearest 

2"  Protection  Ins.   Co.  v.  Pherson,  notary. 

.5  Ind.  417;  Loadbetter  v.  iEtna  Ins.  *  Protection  Ins.  Co.  v.  Pherson,  5 

Co.  13   Me.  26'),  29   Am.  Dec.   505;  Ind.  417;   Edgerly  v.   Farmers'  Ins. 

Noonan   v.    Hartford    Fire   Ins.    Co.  Co.    48    Iowa,    644;    Loadbetter    v. 

21   Mo.   81;   Gilligan  v.   Commercial  ^Etna  Ins.  Co.  13  Me.  265,  29  Am. 

Fire  Ins.  Co.  20  Hun  (N.  Y.)  93.  Dec.    505;    Johnson   v.   Phoenix   In.s. 

1  Kelly  V.  Sun  Fire  Ins.  Co.  141  Co.  112  Mass.  49,  17  Am.  Rep.  65; 
Pa.  St.  10,  23  Am.  St.  Rep.  254,  21  ^tna  Fire  Ins.  Co.  v.  Tyler,  16 
All.  10.  Wend.    (N.   Y.)    385,   30    Am.    Dec. 

2  Universal  Fire  Co.  v.  Block,  100  90;  Roumage  v.  Mechanics'  Fire  Ins. 
Pa.  St.  535,  43  Leg.  Int.  46,  1  Atl.  Co.  13  N.  J.  Law,  110;  Routledge 
523;  DavLs  Shoe  Co.  v.  Kittaiiing  v.  Bunrell,  1  H.  Black.  254;  ]\Toody 
Ins.  Co.  138  Pa.  St.  73,  21  Am.  v.  .Etna  Ins.  Co.  (Nova  Scotia)  3 
St.  Rep.  904,  20  Atl.  838.  L.    R.    173;    Worsley    v.    Wood,    6 

»(Jilli-an  V.  Commercial  Fire  Ins.  Term  Rep.  710,  2  H.  31.  574,  3  R.  R. 
Co.  20  Hun  (N.  Y.)  93.    In  this  case    323. 
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not  be  indulged  in.*  Thus,  where  lliere  are  several  officials  in 
tlie  inuncdiate  nciiihborhood,  the  insured  may  procure  the  certifi- 
cate of  any  one  of  tlieni,  and  a  ditl'erence  of  a  few  yards  more  or 
less  will  not  be  regarded  as  a  matter  of  importance.^  In  Tennessee 
it  has  been  held  that  the  provision  requiring-  a  certificate  from  the 
nearest  magistrate  is  not  a  condition  precedent,  but  is  merely  direct- 
ory.' In  j\Iinneso(a  the  failure  to  furnish  the  certificate  of  a  magis- 
trate or  notary  public,  which  a  fire  insurance  policy  provides  that 
the  insured  "shall,  if  required,  furnish,"  is  not  excused  by  the  fact 
that  the  magistrate  or  notary  public  for  any  cause  whatever  refused 
to  give  it.^  Under  a  Kentucky  decision  a  failure  to  comply  with  a 
provision  of  a  policy  of  fire  insurance  that  the  insured,  in  case  of 
loss,  shall,  if  required,  within  sixty  days  after  the  fire,  "furnish  a 
certificate  of  the  magistrate  or  notary  public  living  nearest  the  place 
of  fire,  stating  that  he  has  examined  the  circumstances  and  believes 
that  the  insured  has  honestly  sustained  loss  to  the  amount  that  such 
magistrate  or  notary  public  shall  certify,"  is  no  bar  to  a  recovery 
thereon,  as  such  a  requirement  should  not  be  enforced.^  From  an 
examination  of  the  cases  upon  this  subject,  it  will  be  seen  that  the 
majority  of  them  support  the  rule  that  if  the  policy  requires  the 
certificate  of  the  nearest  notary  or  magistrate,  there  must  be  a  strict 
compliance  with  this  provision.  The  ground  of  these  decisions  is 
that  the  insurer  has  the  right  to  specify  in  the  policy  what  proof  he 
desires  in  case  of  loss,  and  to  make  a  compliance  with  such  provision 
a  prerequisite  to  an  action  upon  the  policy.  The  assurer  makes  a 
condition  that  the  certificate  must  be  that  of  the  "nearest"  notary  or 
magistrate,  not  that  the  assured  shall  vise  his  best  efforts  to  obtain 
such  a  certificate,  but  that  he  shall  in  fact  procure  it.  If  the  assured 
accepts  the  policy  with  this  condition  inserted,  he  assents  thereto, 
and,  having  so  done,  the  same  rule  controls  as  in  case  of  a  person 

*  Williams    v.    Niagara    Fire    Ins.  '  iEtna  Ins.  Co.  v.  Miers,  5  Sneed 

Co.  50  Iowa,  561.     See  also  Daniels  (37  Tenn.)    139.     In  this  case  there 

V.  Equitable  Fire  Ins.  Co.  50  Conn,  were  two  magistrate's  who  were  near- 

551 ;  Peoria  Marine  &  Fire  Ins.  Co.  er   than   the  one  who   furnished   the 

V.  Whitehall,  25  111.  466;   American  certificate,  and  it  was  held  tliat  where 

Central  Ins.  Co.  v.  Rothchild,  82  III.  the    two    were    creditors    of   the    in- 

166;    AgTiculture    Ins.    Co.    v.    Be-  sured,    the    one    who    furnished    the 

miller,  70  Md.  440,  17  Atl.  380;  Tur-  certificate    was    the    proper    one    to 

ley  V.  North  American  Fire  Ins.  Co.  make  it, 

25  Wend.   (N.  Y.)   374,  375;  Paltro-  «  Lane  v.  St.  Paul  Fire  &  Marine 

vitch    V.    Plwnix    Ins.    Co.    68    Hun  Ins.    Co.    50    Minn.    227,   17   L.R.A. 

(N.  Y.)    304;  23  N.  Y.   Supp.  38;  197,  52  N.  W.  649. 

German  American  Ins.  Co.  v.  Ether-  ^  German-American     Ins.     Co.     v. 

ton,  25  Neb.  505,  41  N.  W.  406.  Norris,  100  Ky.  29,  66  Am.  St.  Rep. 

6  American     Central    Ins.     Co.    v.  324,  37  S.  W.  267. 
Rothchild,  82  lU.  166. 
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who  contracts  to  procure  the  acts  of  a  stranger.  Having  so  con- 
tracted it  is  no  excuse  for  failure  upon  his  part  that  the  stranger 
refuses,  provided  there  has  been  no  interference  on  the  part  of 
the  other  contracting  party  in  procuring  the  refusal.  We  think 
the  rule  to  be  deduced  from  the  case  is  this:  There  must  be  a 
strict  compliance  with  this  provision,  and  nothing  will  excuse 
a  failure  to  comply  therewith,  except  a  waiver  by  the  company 
or  the  procurement  by  it  of  a  refusal  by  the  nearest  magistrate 
to  give  the  certificate,  or  some  disqualification  on  the  part  of  the 
magistrate;  this  rule,  however,  being  subject  to  the  exception  that 
the  courts  will  not  seek  to  enforce  an  absolutely  literal  compliance 
in  all  cases  since  they  will  not  undertake  to  measure  distance  to 
a  nicety  in  order  to  determine  who  may,  in  fact,  be  the  nearast 
magistrate,  where  several  are  in  close  proximity  to  the  scene  of  the 
fire,  the  maxim,  De  minimis  non  curat  lex  "  being  applicable  in 
these  cases.  There  are  decisions  in  which  the  application  of  this 
rule  would  undoubtedly  be  a  hardship  upon  the  insured. ^^  In 
ascertaining  who  is  the  nearest  magistrate,  the  offices  of  the  magis- 
trate and  not  their  residences  are  to  be  considered.^^  And  if  the 
policy  requires  the  certificate  of  the  ''nearest  magistrate  or  notary," 
it  must  be  the  nearest  one  of  the  two  classes  designated.  The 
certificate  of  the  nearest  magistrate  will  not  be  suflficient  if  there 
is  a  notary  nearer,  and  vice  versa.  ''It  would  be  a  strange  con- 
struction to  hold  that  where  three  classes  of  officers  are  named, 
as  is  now  frequently  the  case,  the  insured  has  the  privilege  of 
selecting  the  nearest  member  of  one  of  these  classes,  although  quali- 
fied members  of  all  of  the  other  classes  ai'e  nearer  to  the  place 
of  fire."  ^^  In  a  few  of  the  states  statutes  have  been  enacted  which 
forbid  the  insertion  in  the  policy  of  a  provision  requiring  the 
certificate  of  the  nearest  magistrate,  official,  or  other  person. ^^ 

§  3326.  Certificate  of  magistrate  "not  concerned  in  the  loss." — 
The  policy  generally  provides  that  the  certificate  shall  be  by  a 
magistrate  "not  interested  in  the  loss."  A  magistrate  who  is  not 
insured,  and  whose  house  has  been  destroyed  by  fire  communicated 
from  the  insurer's  home,  and  before  whom  a  complaint  had  been 

^°  Cro.  Eliz.  353;  Legal  Maxims  necessary  to  be  stated  in  (he  cer- 
(7th  ed.)142.  tificate. 

^^  The    Civil    Code    of    California        ^^  Xu,.](>y   y    North   American   Ins. 
(Dcerin-'s  Annot.  Civ.  Code  Cal.  sec.    Co.  25  Wend.   (N.  Y.)   374. 
2637),  in  view  of  this  fact,  provides        "  Wiljiam.s   v.   Queen   Ins.   Co.   39 
that    if    the    nearest    ma^nstralc    or    Fed.  167. 

other  ollicer  whose  certilicatc  is  re-  ^*  Conn.  Gen.  Stats,  see.  2830;  2 
fjuired  refuse  to  furnish  it  it  will  be  Indiana  Rev.  Stats.  3888,  sec.  3370; 
sufiicient  lor  the  insured  to  show  that  Maine  Rev.  Stats.  1883,  sec.  21,  p. 
the  refusal  was  not  induced  by  any  446;  Vermont  Kev.  Stats,  sec.  3626. 
just  ground  for  disbelief  in  the  fads 
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entered  (.•hargiiig  the  insured  with  ^^(ailiny;  the  lire,  is  not  a  magis- 
trate "not  interested  in  the  loss."  ^*  So  where  the  certificate  of  a 
magistrate  "not  concerned  in  the  loss  as  creditor"  was  required,  it 
was  held  to  mean  a  magistrate  not  so  concerned  hy  reason  of  having 
an  interest  in  the  property  insured,  or  in  tlie  policy  as  security 
for  an  obligation  to  himself,  and  not  to  dis(iualify  a  magistrate 
from  acting  who  was  a  general  creditor  of  the  assured.^^  In 
Connecticut  it  is  decided  that  a  condition  that  loss  shall  be  proved 
by  a  certificate  of  a  disinterested  magistrate  does  not  necessitate' 
an  allegation  that  the  magistrate  in  question  was  not  disqualified.^'' 
But  it  is  also  held  that  the  declaration  should  state  the  kind  of 
officer  executing  the  certificate,  in  order  that  the  court  might  deter- 
mine whether  there  had  been  a  compliance  with  the  provision. ^^ 
A  statement  by  the  magistrate  in  his  certificate  that  he  is  not 
interested  in  the  loss  is  prima  facie  evidence  of  such  fact.^^  A 
notary  who  has  married  the  first  cousin  of  the  insured  is  "related  to" 
him  within  the  meaning  of  the  policy,  so  as  to  be  disqualified  to 
give  a  certificate  to  accompany  tlie  proofs  of  loss.^° 

§  3327.  Sufficiency  of  magistrate's  certificate. — A  certificate  stat- 
ing that  the  magistrate  is  "acquainted"  with  the  assured  and 
residing  within  two  miles  of  him  is  held  sufficient  to  comply  with 
a  requirement  in  the  policy  that  the  magistrate  shall  state  that  he 
is  "acquainted  with  the  character  and  circumstances"  of  the  as- 
sured.^ So  a  provision  in  the  policy  that  the  magistrate  should 
certify  that  the  loss  was  sworn  to  before  him,  and  that  he  believes 
it  to  be  true,  is  sufficiently  complied  with  by  his  certificate  stating 
that  it  was  sworn  to  before  him,  and  that  he  believed  that  the 
insured  had  in  fact  sustained  loss  by  misfortune,  and  without  fraud 
or  evil  practice  on  his  part,  to  the  amount  stated  in  the  affidavit.'^ 
And  where  the  policy  required  the  insured  "to  produce  the  certifi- 
cate under  seal  of  the  magistrate  or  notary  public  living  nearest 
to  the  place  of  fire"  as  to  the  amount  of  loss,  etc.,  it  was  held 
to  be  sufficiently  complied  with  where  the  certificate  of  the  nearest 


15  Wi-ight  V.  Hartford  Fire  Ins. 
Co.  36  Wis.  .522.  See  also  Ganong 
V.  ^tna  Ins.  Co.  6  Allen  (N.  B.)  35. 

^^  Dolliver  v.  St.  Josepli  Fire  & 
Marine  Ins.  Co.  131  Mass.  39. 

^'  Lounsbnrv  v.  Protection  Ins.  Co. 
8  Conn.  439.  21  Am.  Dec.  686. 

^8  Simmons  v.  West  Virginia  Ins. 
Co.  8  W.  Va.  474. 

19  Cornell  v.  Le  Koy,  9  Wend.  (N. 
Y.)  163. 


2'' People's  Bank  v.  ^ISlna  Ins.  Co. 
74  Fed.  507,  20  C.  C.  A.  630,  42 
U.  S.  App.  81. 

1  ^^tna  Fire  Ins.  Co.  v.  Tyler,  16 
Wend.  (N.  Y.)  385,  30  Am.  Dec.  90. 

^  Lockwood  V.  Middlesex  Mutual 
Assur.  Co.  47  Conn.  553;  Mtna  Fire 
Ins.  Co.  V.  Tyler,  16  Wend.  (N.  Y.) 
385,  30  Am.  Dec.  90. 
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magistrate  stated  some  of  the  facts  required,  but  declaring  that 
the  atliant  was  not  competent  to  state  others,  as  he  was  not  sufli- 
ciently  acquainted  with  the  property,  and  a  certificate  of  the  next 
nearest  magistrate  stated  the  other  facts  required.^  An  oniissicn 
in  the  certificate  to  state  the  amount  of  the  loss,  when  required 
by  the  terms  of  the  policy,  will  render  the  certificate  defective,"* 
as  will  also  an  omission  on  the  part  of  the  magistrate  to  affix 
his  seal.5  The  statement  in  the  certificate  to  the  effect  that  the 
magistrate  is  satisfied  that  the  assured  has  "sustained  damage  or 
loss"  by  said  fire  to  the  amount  of  the  buildings"  mentioned  in 
the  assured's  aftidavit  of  loss  is  suflacient  to  fulfill  the  requirement 
that  the  amount  of  the  loss  shall  be  stated.^ 

§  3328.  Effect  of  statements  in  certificate  of  magistrate  or  no- 
tary.  The  insured  is  not  conclusively  bound  by  the  statements 

made  in  the  certificate  of  a  magistrate  or  notary,  since  such  certifi- 
cate is  procured  merely  to  satisfy  a  condition  inserted  in  the  policy 
by  the  insurer.  Thus,  where  the  insured  stated  her  loss  to  be 
three  thousand  eight  hundred  and  eighty-six  dollars  and  ninety- 
five  cents,  and  the  notary  in  his  certificate  stated  it  to  be  one 
thousand  dollars,  it  was  held  that  the  insured  was  not  bound  by 
the  notary's  certificate.' 

§  3329.  Statements  by  physician  as  part  of  proofs  of  death. — 
Where  a  life  policy  requires  the  sworn  certificate  of  the  attending 
physician,  the  insurer  cannot  require  a  certificate  from  a  physician 
wlio  has  not  attended  the  insured  for  a  long  period  of  time  prior 
to  the  death.'  So  proofs  aj-e  not  defective  because  they  do  not 
contain  the  certificate  of  a  nonpracticing  physician,  attending,  as 
a  friend  of  the  family  until  the  arrival  of  the  regular  family 
I)hysician,  the  first  attendant  being  held  in  no  sense  the  attending 
physician.®  The  insured  is  not  estopped  by  the  physician's  certifi- 
cate, which  forms  a  part  of  the  proof  of  loss,  but  may  in  an  action 
upon  the  policy  prove  his  protest  to  the  same.^"  So  affidavits  of 
pliysicians  as  to  the  cause  of  death  of  a  person  insured,  made  on 

'  A^icultural  Ins.  Co.  v.  Bemiller,  '  Flvnn    v.    Miissacliusetts    Bonoiit 

70  M(l.  400,  17  Atl.  380.  Assoc.  152  JIass.  288,  2.j  N.  E.  71  (J. 

*  Scott  V.  Phoenix  Ins.  Co. ■Stuart's  ^  (rib.son  v.  Aniorican  Mutual  Lil'e 

K.    B.    R.    (Queb.)    355;    Lan^el    v.  Ins.  Co.  37  N.  Y.  580. 

Mutual  Ins.  Co.  17  U.  C.  Q.  B.  524.  i"  Boland  v.  Intliistrial  Benefit  As- 

8  Mann     &     Hob.'^on     v.     Western  soc.  74  Hun   (N.   Y.)   ;i85,  20  N.  Y. 

Assur.  Co.  19  U.  C.  Q.  B.  314.  Supp.  43.3,  50  N.  Y.  St.  Rep.  382; 

^  JEUva,  Fire  Ins.  Co.  v.  Tyler,  16  Spitz  v.  Mutual  Life  Ins.  Assoc.  54 

Wenrl.  (N.  Y.)  385,  .30  Am.  Dec.  90.  N.   Y.    St.   Rep.   818,   5   Misc.   Rep. 

7  Birrninpton  >'ire  Ins.  Co.  v.  Pul-  245,  25  N.  Y.  Supp.  469. 
ver,  126  111.  329,  9  Am.  St.  Rep.  598, 
18  N.  E.  804. 
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blanks  furnished  by  the  insurance  association,  and  forwarded  with 
other  proofs  of  death,  will  not  conclude  or  estop  the  henelieiary 
as  to  the  real  cause  of  death.^^  Under  an  Indiana  statute  it  is  held 
Ihat  any  slalcnient  made  by  the  attending  physician  in  his  certifi- 
cate concerning  previous  ailments  of  the  insured  are  privileged 
coninuinicafions,  and  will  not  l)c  admitted  in  evidence  to  contradict 
certain  answers  made  by  the  insured  in  his  application. ^^  If  the 
proofs  of  loss  ofl'ercd  in  favor  of  plaintiff  in  an  action  upon  a 
life  policy  contain  the  statement  of  the  physician  who  attended 
•  the  deceased  in  his  last  illness,  verified  by  his  oath,  from  which 
it  appeared  that  the  statements  made  by  the  deceased  in  his  appli- 
cation for  insurance  with  respect  to  the  last  time  he  had  been 
attended  by  a  physician,  and  the  cause,  were  false,  such  certificate 
constitutes  evidence  in  favor  of  the  insurer,  which  it  is  entitled  to 
have  the  jury  consider,  though  it  was  not  necessary  that  the  certifi- 
cate should  have  contained  anything  except  proof  of  the  death  of 
assured. ^^  If  the  physician's  certificate  of  the  cause  of  death  is 
put  in  evidence  by  the  plaintiff  in  aii  action  upon  a  policy,  the 
certificate  operates  as  an  admission  of  the  cause  of  the  death,  but 
does  not  bind  the  plaintiff  as  to  any  of  the  other  facts  recited 
therein.^*  Where  the  policy  requires  notice  and  proof  of  death, 
but  contains  no  provision  therein  as  to  the  procuring  of  the  physi- 
cian's certificate  as  a  part  thereof,  it  is  unnecessary  to  procure  such 
certificate.  It  is  not  necessary  to  state  the  circumstances  and  cause 
of  death  when  not  required  under  the  terms  of  the  policy,  and 
the  claimant  is  not  bound  by  any  facts  stated  in  such  notice  and 
proofs  of  death. ^^  In  case  the  physician  unjustly  refuses  to  furnish 
any  certificate  as  to  the  cause  of  death,  the' claimant  will  be  excused 
from  a  compliance  with  the  provision  requiring  such  certificate.^^ 
Where  there  is  no  usage  known  to  the  insured,  nor  any  provi- 

1^  Bentz  V.  Nortliwestern  Aid  As-  ^*  Redmond    v.    Industrial    Benefit 

soc.  40  Minn.  202,  2  L.R.A.  784,  41  Assoc.  78  Hun    (N.  Y.)    104,  28  N. 

N.  W.  1037.  Y.   Supp.  1075,  60  N.  Y.  St.  Rep. 

^2  Dreiei-  v.   Conlinentaf  Life  Ins.  531. 

Co.  24  Fed.  G70.  ^*  Day  v.  Mutual  Benefit  Life  Ins. 

On  admissibility  of  statements  of  Co.  1  MacAr.  (D.  C.)  598.     See  also 

"attending    physician    as    to    pliysieal  Connecticut    Mutual    Life    Ins.    Co. 

condition  of  insured,  see  note  in  38  v.    Siegel,    9    Busli    (72    Ky.)    450; 

L.R.A. (N.S.)   344;  on  proofs  of  loss  Taylor   v.   ^tna   Ins.    Co.    13   Gray 

as    waiver   of    privilege   as   to    com-  (79  Mass.)   434. 

munications    between    physician    and  ^^  Cleraaus   v.    Supreme    Assembly 

patient,  see  note  in  48  L.R.A.(N.S.)  of   Royal    Society   of   Good-Eellows, 

401.  131  N.  Y.  485,  16  L.R.A.  33,  30  N. 

"  Helwig  V.  Mutual  Life  Ins.  Co.  E.  496,  s.  e.  43  N.  Y.  St.  Rep.  571. 
132  N.  Y.  331,  28  Am.  St.  Rep.  578, 
30  N.  E.  834. 
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eion  in  the  policy  requiring  that  the  certificate  of  the  physician- 
attending  insured  shall  be  permitted  as  part  of  the  proofs  of  death, 
such  certificate  cannot  be  required;  and  an  offer  to  show  that  by 
the  rules  and  regulations  of  the  insurer  such  certificate  was  required 
was  properly  rejected.^'" 

§  3330.  Submission  of  insured  to  an  "examination  under  oath." — 
A  provision  that  the  insured  shall,  if  required  submit  to  an  exami- 
nation under  oath,  and  in  case  he  refuses  to  answer  the  questions 
or  to  sign  the  examination  such  refusal  shall  cause  a  forfeiture, 
is  a  valid  one,^*  but  the  insurer  is  limited  in  the  examination  to 
a.sking  such  questions  as  pertain  only  to  the  loss.^^  The  object 
of  the  provision  is  to  enable  the  insurers  in  certain  cases,  where 
they  have  reason  to  suspect  fraud,  to  determine  by  an  examination 
of  the  insured  if  there  is  any  ground  for  such  a  suspicion  and 
an  examination  is  seldom  made  except  in  such  cases.  If  the  policy 
provides  for  ''an  examination  or  examinations  under  oath,"  the 
insurers  have  no  right  to  insist  upon  a  private  examination  of  the 
insured,  and  a  refusal  by  the  latter  to  submit  to  such  examination 
will  not  forfeit  any  of  his  rights  under  the  policy.  The  insurer, 
by  insisting  upon  a  private  examination,  is  endeavoring  to  enforce 
a  condition  which  the  contract  of  the  parties  does  not  contain,  or, 
in  other  words,  to  add  an  additional  stipulation.  The  insured  is, 
in  such  cases,  entitled  to  have  his  attorney  present  at  the  exami- 
nation.^" So  in  a  Michigan  case  ^  it  is  held  that  a  stipulation  by 
the  insurer  that  the  insured  should,  if  required  by  the  company, 
submit  to  a  private  examination  was  contrary  to  public  policy, 
and  that  evidence  would  not  be  received  of  a  notice  by  the  company 
that  it  desired  an  examination.  The  insurer  cannot  make  unreason- 
able requirements  of  the  insured  in  connection  with  the  place  of 
examiation,  and  then  claim  a  forfeiture  if  he  does  not  comply. 
Thus,  the  insured  cannot  be  required  to  leave  the  state  where  he 
resides  and  where  the  loss  occurred,  and  go  into  another  state  for 
the  purpose  of  enabling  the  company  to  make  the  examination 
under  oath  in  such  foreign  state.^  If  the  insured,  under  a  condi- 
tion of  the  policy  requiring  him  to  "submit  to  an  examination 

"Buffalo  Loan.  Trust  &  Safe  De-  ^»  Titus    v.    Glens    Falls    Ins.    Co. 

posit    Co.    V.    Knio-hts    Templar    &  81  N.  Y.  410,  8  Abb.  N.  C.  31o. 

Ma-sonir;  Mutual  Aid  Assoc.  126  N.  ^°  American    Central    Ins.    Co.    v. 

Y.  4.50,  22  Am.  St.  Rep.  839,  27  N.  Simpson,  43   111.   App.   98;   Tlionuis 

E.  9-12.  V.  Burlington  Ins.  Co.  47  Mo.  App. 

"  Gross  V.  St.  Paul  Fire  &  Marine  1G9. 

In.s.  Co.  22  Fed.  74.  ^  AFcGraw   v.    Gorinania    Fire   In.s. 

On  duty  of  insured  to  submit  to  Co.  54  Mich.  145,  Mfi,  19  N.  W.  927. 

examination  and  furnish  information,  ^  American    Central    Ins.    Co.    v. 

see  note  in  52  L.R.A.  424.  Simpson,  43  111.  App.  98. 
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l>y  tlio  agent  or  attorney  of  the  coin})any  and  answer  all  questions 
relating  to  the  loss,"  is  subjected  to  one  oxaniinalion  and  that  is 
eoneluded,  the  insurer  cannot  hy  ui\ing  aiiotlicr  notice  require 
him  to  submit  to  a  second  examination.^  i\nd  recovery  is  pre- 
chided  b}'^  a  refusal  to  submit  to  an  examination  under  oath  when 
rc([uired  as  a  condition  precedent  to  an  action.*  But  the  refusal 
ot  the  assured  to  submit  to  an  examination  on  oath,  or  to  answer, 
on  such  examination,  material  questions  respecting  the  loss,  as 
required  by  proxisions  of  the  policy,  does  not  work  a  forfeiture 
of  all  claim  under  the  policy,  but  only  suspends  payment  thereon 
until  this  is  done*  But  where  a  party  became  a  member  of  a 
mutual  insurance  company  by  taking  out  a  policy,  it  was  held, 
that  he  thereby  assented  to,  and  became  bound  by,  the  by-laws  then 
in  force,  and  one  of  these  requiring  that  a  particular  account,  on 
oath,  of  the  circumstances  of  a  loss  should  be  given  forthwith  to 
the  company,  it  was  held  that  no  action  could  be  sustained  for 
such  loss,  without  furnishing  such  account  within  a  reasonable 
time,  although  this  provision  was  not  embodied  in  the  policy.® 
If  a  polic}'  of  insurance  contains  a  provision  that  it  shall  be  void 
in  case  the  insured  makes  any  misrepresentations  as  to  a  material 
matter,  and  the  insured,  knowingly  and  purposely  makes  a  false 
statement 'on  oath  concerning  the  subject  matter,  it  vitiates  the 
])olicy  and  bars  the  right  of  recovery,  whether  his  purpose  was 
to  deceive  the  company  or  not.'  Under  a  provision  requiring 
insured,  after  loss,  to  submit  to  an  examination  under  oath,  a  false 
answer  as  to  any  matter  of  fact  material  to  the  inquiry,  knowingly 
and  wilfully  made,  is  fraudulent  within  the  meaning  of  a  forfeiture 
clause  in  the  policy,  and  the  intention  to  deceive  the  insurer  is 
necessarily  implied.®  If  by  the  policy,  the  assured  is  bound  to 
submit  to  an  examination  as  to  his  loss,  he  is  not  bound  to  answer 
questions  respecting  the  amounts  for  which  he  had  made  settle- 
ments with  other  insiu-ance  companies.^  Forfeitures  are  not  fa- 
vored, and  must,  therefore  rest  on  substantial  grounds,  and  if  one 

3  Moore  v.  Protection  Ins.  Co.  29  412;    North    Britisli    Mercantile   Ins. 

Me.  97,  48  Am.  Dec.  .514.  Co.  v.  Nidiffer,  112  Ya.  .591,  72  S.  E. 

*  Connecticut     Fire     Ins.     Co.     v.  130,  40  Ins.  L.  J.  2030. 

Oeorge,  —  Olda.  — ,  1,53  Pac.  116.  ^  Claflin     v.     Commonwealth     Ins. 

5  Wilde  v.  Germania  Ins.  Co.  1  Co.  110  U.  S.  81,  28  L.  ed.  76,  3 
Dill  (U.  S.  C.  C.)  441,  Fed.  Cas.  Sup.  Ct.  507.  Cited  in  Northwest- 
No.  17,358.  ern    Life    Ins.    Co.    v.    Montgomery, 

eWoodfin  v.  Ashville  Mutual  Ins.  116  Ga.  809,  43  S.  E.  79;   Riley  v. 

Co.  6  Jones  (51  N.  C.)   558.  Bell,  120  Iowa,  625,  95  N.  W.  170. 

■'Linscott    v.    Orient    Ins.    Co.    88  ^Kepuhlie  Fire  Ins.  Co.  v.  Weide 

Me.  497,  51   Am.   St.   Rep.  435,   34  (Insurance  Cos.  v.  Weide)   14  Wall. 

Atl.  405.    Compare  Hilton  v.  Phoeni.K  (81  U.  S.)   375,  20  L.  ed.  894. 
Assurance   Co.   92  Me.   272,  42  Atl. 
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ground  of  defense  against  the  payment  of  a  loss  is,  that  insured 
fraudulently  set  the  fire  which  caused  it,  the  refusal  of  the  insured 
to  answer  certain  questions  about  a  large  amount  of  money  of 
which  he  claimed  to  have  been  robbed  at  the  time  of  the  fire,  and 
which  property  was  not  covered  by  the  insurance,  does  not  warrant 
a  forfeiture  of  the  rights  of  insured  under  the  policy  for  failure 
to  make  proper  proofs  of  loss,  especially  where  his  claim  is  found 
not  to  have  been  fraudulently  and  materially  untrue.^"  False 
statements  by  an  insured,  on  the  examination  after  loss  provided 
for  in  the  policy,  wilfully  made  under  oath,  and  intended  to 
conceal  the  truth  in  regard  to  the  purchase  of  the  property,  the 
price  paid,  and  the  manner  of  payment, — constitute  an  attempted 
fraud  by  false  swearing,  within  the  meaning  of  a  forfeiture  clause 
in  the  policy;  although  the  insured  did  not  intend  to  prejudice 
the  insurer,  but  to  prevent  an  exposure  of  a  false  statement  pre- 
viously made  to  a  commercial  agency  to  enhance  his  credit. ^^ 
Statements  made  by  the  insured  during  his  examination  under 
oath  may,  in  some  cases,  be  corrected  at  the  trial ;  as  where  the 
insured  stated  that  the  property  had  been  sold  before  the  loss.^^ 
In  those  cases  where  the  insurer  elect?  to  make  an  examination 
the  demand  must  be  within  a  reasonable  time.^^  If  an  insurance 
company,  by  virtue  of  a  provision  in  its  policy,  subjects  the  assured 
to  an  examination  under  oath  as  to  the  facts  of  the  fire,  it  cannot 
afterward  claim  a  forfeiture  of  his  rights  under  the  policy,  on 
the  ground  that  no  notice  of  loss  was  given  or  proof  of  the  same 
furnished.^*  A  policy  requirement  that  proof  of  loss  shall  be 
made  by  insured  under  oath,  requires  such  proof  to  be  sworn  to 
personally  by  the  insured,  although  in  general  substantial  com- 
pliance with  the  requirements  as  to  proof  of  loss  is  sufficient.^* 
The  refusal  of  insured  to  state  what  he  paid  for  an  insured 
vessel,  does  not  preclude  his  recovery  for  the  loss  thereof,  vmder 
a  policy  which  makes  it  a  condition  of  his  recovery  tiiat  he  shall 
submit  to  examination  under  oath  and  produce  all  books  of 
account,  bills,  invoicas,  and  vouchers,  and  limits  the  recovery  to 

"  Enos  V.  St.  Paul  Fire  &  Marine        ^*  Eno.s  v.  St.  Paul  Fire'  &  Marine 

Ins.  Co.  4  S.  Dak.  (i.'U),  4G  Am.  St.  Ins.  Co.  4  S.  Dak.  (330,  4()  Am.  St. 

Rep.  790.  57  N.  W.  919.  Rep.  796,  57  N.  W.  919. 

^^  Clallin    V.    Commonwealth    Ins.        ^*  St.    Paul    Fire    &    Marine    Ins. 

Co.  110  U.  S.  81,  28  L.  cd.  76,  3  Sup.  Co.  v.  Mitlendorf,  24  Okla.  651,  28 

Ct.  .507.  L.R.A.(N.S.)      651      (annotated     on 

^^  Gcrmania  Ins.  Co.  v.  Curran,  8  furnishing  proofs  of  lo.ss  not   under 

Kan.   9.      See   also   Commercial    Ins.  oa(!i   as  substantial   eompliance  with 

Co.  V.  Iluckbcrf^er,  52  III.  464.  policy  re(juiring  proofs  under  oath), 

^2  Aurora   P'ire   Ins.   Co.   v.   John-  lOt   Pac.   354. 
son,  46  Ind.  315. 
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the  lU'tual  cash  value  of  tlio  property,  wliere  (he  evidence  shows 
that  he  expended  in  repairs  nuieh  more  llian  the  amount  of  the 
insnrance.^^ 

§  3331.  Copies  of  bills,  invoices,  etc.:  books  of  account. — Where 
a  hre  insurance  upon  a  stock  of  goods  contains  a  clause  providing 
that  the  assured  shall,  if  required,  produce,  as  part  of  his  proofs  of 
loss,  certified  copies  of  all  bills  and  invoices,  a  failure  to  comply 
with  the  condition  will  defeat  a  recovery  upon  the  policy,  in  the 
absence  of  proof  of  waiver,  or  of  inability,  without  fault  of  the 
insured,  fully  to  perform.  Such  a  clause  docs  not  exact  simply 
copies,  but  requires,  at  least,  of  the  insured,  upon  the  demand  of 
the  insurer,  duplicates  of  the  invoices  of  purchasers,  certified  by 
the  vendors.^'''  So  books  showing  "all  purchases  and  sales,  both 
for  cash  and  credit,"  within  the  meaning  of  a  covenant  and  agree- 
ment in  a  policy  of  fire  insurance  requiring  the  insured  to  keep 
a  set  of  books  showing  a  complete  record  of  business  transacted, 
including  all  such  purchases  or  sales,  need  only  be  such  as  will 
fairly  show  these  matters  to  a  man  of  ordinary  intelligence.^^ 
The  policy  in  many  cases  stipulates  that  the  insured  shall,  if 
required,  produce  the  "invoices  and  books  of  account."  Such  a 
pro\dsion  must,  of  course,  be  complied  with  if  within  the  power 
of  the  insured  to  do  so,  unless  it  has  been  waived.  Therefore,  a 
refusal  by  the  insured  without  just  cause  to  furnish  them  will 
prevent  a  recovery  upon  the  policy.^^     Failure  of  an  insured  to 

^*  Porter  v.  Traders'  Ins.  Co.  164   28.9    (when    rights   not   forfeited   by 
.  N.  Y.  504,  52  L.R.A.  424,  58  N.  E.   refusal  to  be  examined  except  upon 
641.  condition:  case  of  action  or  adjust- 

See  further  the  following'  cases:  ment  of  loss);  Robinson  v.  Sun  Fire 
North  British  Mercantile  Ins.  Co.  v.  Office,  152  N.  Y.  Supp.  1022  (judg- 
Rose,  228  Fed.  290,  142  C.  C.  A.  ment  below  reversed  on  ground  that 
582  (refusal  to  further  submit  to  could  not  be  held  that  it  was  left 
examination  not  final  refusal)  ;  Cen-  to  jury  to  determine  whether  or  not 
tral  National  Fire  Ins.  Co.  v.  Black,  there  was  a  substantial  compliance, 
220  Fed.  8,  135  C.  C.  A.  584,  45  Ins.  or  that  the  jury  had  so  determined). 
L.  J.  706  (no  failure  to  comply  with  ^"^  O'Brien  v.  Commercial  Fire  Ins. 
condition  when  insurer  does  not  Co.  63  N.  Y.  108. 
designate  any  representative  or  any  ^^  Liverpool  &  London  &  Globe 
place  for  such  examination) ;  Aachen  Ins.  Co.  v.  Kearney,  180  U.  S.  132, 
&  Munich  Fire  Ins.  Co.  v.  Arabian  45  L.  ed.  460,  21  Sup.  Ct.  326. 
Toilet  Goods  Co.  —  Ala.  — ,  64  So.  Cited  in  North  British  &  Mercantile 
635  (refusal  merely  suspends  riglit  Ins.  Co.  v.  Edmundsoii,  104  Va.  498, 
of  recovery  and  is  only  matter  of  52  S.  E.  350;  Prudential  Fire  Ins. 
abatement)  ;  Southern  Home  Ins.  Co.  Co.  v.  Alley,  104  Va.  366,  51  S.  E. 
v.   Putnal,  57   Fla.   199,  49   So.  922  812. 

(refusal  to  comply  precludes  re-  ^^  Jube  v.  Brooklyn  Fire  Ins.  Co. 
covery  when  so  stipulated);  Hall  v.  28  Barb.  (N.  Y.)  412;  Cinqraars  v. 
AUemannia  Fire  Ins.  Co.  of  P.  161  Equitable  Ins.  Co.  15  U.  C.  Q.  B. 
N.   Y.   Supp.   1091,  175   A  pp.   Div.  143,  246. 
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produce  the  books  and  inventory,  as  required  by  a  policy  of  fire 
insurance  under  penalty  of  forfeiture,  means  a  failure  to  produce 
them,  if  they  are  in  existence,  when  called  for,  or  if  they  have 
been  lost  or  destroyed  by  the  fault,  negligence,  or  design  of  the 
insured.^"  However,  a  request  to  produce  books  and  vouchers,  the 
request  being  made  simply  for  the  purpose  of  annoyance,  is  not 
reasonable.  Where  such  a  fact  appears  it  is  held  that  a  refusal 
by  the  insured  to  comply  with  the  request  will  not  defeat  a  recov- 
ery.^ But  failure  to  furnish  plans  and  specifications  after  a  loss 
under  a  policy  is  no  defense  to  a  suit  thereon,  where  proofs  of  loss 
were  furnished,  and  a  negotiation  followed  between  the  assured  and 
insurer,  ended  by  a  disagreement  as  to  a  basis  for  the  adjustment 
of  the  loss,  and  it  is  apparent  that  if  such  plans  had  been  furnished 
there  would  have  been  no  solution  of  the  difference.^  Where 
the  policy  provides  that  the  insured  shall  furnish  a  particular 
account  of  loss,  ''verified  by  the  affidavit  of  the  insured  and  by  his 
account-books  and  other  proper  vouchers,"  and  the  insured  rendered 
a  general  statement  of  loss  by  affidavit,  and  delivered  a  book 
containing  statements  as  to  goods  sold,  composed  partly  from  bills 
and  invoices  and  partly  from  memory,  but  not  verified  by  the 
books  of  account  or  other  vouchers  as  required,  and  which  he  had, 
it  was  held  that  there  was  not  a  compliance  with  the  condition.^ 
§  3332.  Where  books  of  account,  invoices,  etc.,  are  lost. — Though 
the  policy  may  require  that  tlie  insured  shall  produce  the  books 
of  account,  bills,  invoices,  etc.,  or  duplicates  of  the  same,  yet  cir- 
cumstances may  be  such  that  the  insured  is  unable  to  produce 
either  the  originals  or  duplicates.  Therefore,  he  is  excused  from  a 
strict  compliance  with  this  provision  where  it  is  impossible  for 
him  to  comply  therewith,  since  the  law  will  not  require  a  person 
to  do  that  which  is  impossible.*  Thus,  in  a  case  where  a  policy 
of  insurance  against  fire  required  that,  in  the  case  of  loss,  the 
assured  should  deliver  to  the  company  "as  particular-  an  account 
of  the  loss  or  damage,  etc.,  as  the  nature  of  tlie  case  will  admit 
of,  and  make  proof  thereof  by  their  oath  or  aliirmation,  and  by 

20  Liverpool    &    London    &    Globe       *  People's  Fire  Ins.  Co.  v.  Pulver, 

Ins.  Co.  V.  Kearney,  IbU  U.  S.  132,  127  111.  240,  2U  N.  E.  18;  Eggleston 

45  L.  ed.  4G0,  21  Sup.  Ct.  320.  v.   Council  Bluiis  Ins.  Co.  Uj  Iowa, 

^  Cameron  v.  Times  &  Beacon  Fire  3U8,  21  N.  W.  ti52 ;  Miller  v.  llart- 

Jns.  Co.  7  U.  C.  C.  P.  234.  lord   Jns.   Co.   70   Iowa,  704,   29   IS. 

^Monteleone  v.  Koyal  Ins.  Co.  47  W.    411;    Mechanics'    Fire   Ins.    Co. 

La.   Ann.   1503,   50    L.H.A.   784,   18  v.  Nichols,  10  N.  J.  L.  (1  liar.)  410; 

So.  472.  Bumstead    v.   Dividend    Mutual   Ins.  , 

*  Greaves  v.  Niagara  District  Mu-  Co.  2  Kern.    (N.  Y.)   81. 
tual   Fire  Ins.   Co.   25   U.   C.   U.   B. 
127. 
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tlioir  books  of  account  aiul  other  voiiclicrs,  as  shall  reasonably  be 
required;"  and  "where  all  the  books,  vouchers,  etc,  were  consumed 
with  the  o'oods  it  was  held  that  a  statement  of  the  gross  amount  lost, 
with  the  circumstances  of  the  lost,  under  oath,  was  sulliciont."  ^ 
If  the  policy  requires  the  bills  and  invoices,  or  duplicates  of  the 
same,  and  the  bills  an(i  invoices  are  destroyed,  but  the  insured  is 
able  to  produce  copies  of  all  or  })art  of  them,  he  should  produce 
such  copies  as  it  is  in  his  power  to  obtain.^  The  loss  of  the  last 
inventory  of  a  Inisiness  in  the  confusion  incident  to  the  excnMse, 
by  the  insured  during  a  fire,  of  their  right  to  remove  the  books 
from  the  safe  to  a  secure  place,  will  not  invalidate  the  policy,  not- 
withstanding a  provision  that  a  failure  to  produce  the  same  shall 
render  the  policy  null  and  void,  where  the  insured  used  such  care 
on  the  occa-^ion  as  jirudent  men  acting  in  good  faith  would  exercise."'' 
§  3333.  "Particular  account:"  "full  and  detailed  statement." — 
If  the  policy  provides  that  the  insured  shall  within  a  certain  time 
give  a  "particular  account"  or  a  "full  and  detailed  statement"  of 
the  loss,  this  is  a  condition  precedent  to  any  right  of  a  recovery.^ 
What  is  a  compliance  with  this  condition  may  vary  under  the 
ditt'erent  cases.  As  a  general  rule,  however,  the  insured  should 
give  such  a  detailed  statement  and  account  of  his  loss  as  it  is 
[lossible  under  the  circumstances  of  his  particular  case  to  make.^ 

5  Norton  v.  Rensselaer  &  Saratoga  Co.  v.  Kearney,  180  U.  S.  132,  45 
Ins.  Co.  7  Cow.  (N.  Y.)  645.  The  L.  ed.  460,  21  Sup.  Ct.  326. 
words  of  the  court  in  Bumstead  v.  ^  Scott  v.  Niagara  District  Mutual 
Dividend  Mutual  Ins.  Co.  2  Kern.  Ins.  Co.  25  U.  C.  Q.  B.  119 ;  Edgerly 
(N.  Y.)  81,  are  pertinent  in  this  con-  v.  Farmers'  Ins.  Co.  43  Iowa,  587; 
nection.  "Ordinarily,  the  books  of  Eastern  R.  Co.  v.  Relief  Fire  Ins. 
the  insured  might  be  preserved  and  Co.  98  Mass.  420;  Smith  v.  Haver- 
capable  of  production  at  the  call  of  hill  Mutual  Fire  Ins.  Co.  1  Allen 
the  insurer,  and  hence  their  produc-  (83  IMass.)  297,  79  Am.  Dee.  733; 
tion,  if  called  for,  was  a  condition  Blossom  v.  Lycoming  Ins.  Co.  64 
precedent  to  the  liability  of  the  un-  N.  Y.  162;  Mason  v.  Harvey,  8  Exch. 
derwriter.  This  clause  should  not,  819,  22  L.  J.  Ex.  336.  But  see  Weir 
however,  be  so  construed  as  to  re-  v.  Northern  Counties  of  England 
quire  a  party  to  produce  books  Ins.  Co.  Ir.  L.  R.  4  Com.  P.  689. 
which  he  had  not,  and  which  with-  ^  Harkins  v.  Quinley  Mutual  Fire 
out  fault  on  his  part  he  could  not,  Ins.  Co.  16  Gray  (82  Mass.)  591; 
])roduee.  So  if  all  means  of  making  Erwin  v.  Springileld  Fire  &  Marine 
an  accurate  inventory  of  the  prop-  Ins.  Co.  24  Mo.  App.  145;  Norton 
erty  destroyed  were  lost,  the  con-  v.  Rensselaer  &  Saratoga  Ins.  Co. 
dition  should  be  so  construed  as  only  7  Cow.  (N.  Y.)  645;  Hynds  v. 
to  require  the  best  and  most  perfect  Schenectady  Co.  Ins.  Co.  11  N.  Y. 
statement  which  the  party  could  554,  s.  c.  16  Barb.  119;  Lycoming 
make."  County  Mutual  Ins.  Co.  v.  Schollen- 

^  Farmrrs'   Fire   Ins.    Co.   v.   Mis-  berger,    44    Pa.    St.    259;    Nixon    v. 

pelhorn,  50  Md.  180.  Queen    Ins.    Co.    (Sup.    Ct.    Can.) 

'Liverpool  &  London  &  Globe  Ins.  (Nova   Scotia)    14   Can.   L.   T.   273. 
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This  does  not  mean  that  every  minute  detail  in  connection  with 
the  cause  of  the  loss  should  be  given,  but  it  does  mean  that  such 
details  should  be  stated  therein  as  will  enable  the  insurer  to  ascer- 
tain the  nature  of  the  loss  and  the  amount  of  the  same.^°  And 
under  a  policy  requiring  a  full  and  detailed  statement  of  the 
loss  and  the  amount  thereof  it  is  not  necessary,  where  there  are 
several  policies  upon  the  same  property,  to  attempt  in  such  state- 
ment to  apportion  the  share  of  the  loss  to  be  borne  by  each  insurer.^^ 
Where  the  policy  required  the  insured  to  deliver  a  particular 
account  of  his  loss  upon  his  oath,  and  he  presented  his  affidavit 
that  the  flouring  mill  which  belonged  to  him  and  which  was 
insured  was  on  a  specified  day  totally  destroyed  by  fire,  and  that 
his  loss  and  damage  would  exceed  ten  thousand  dollars,  it  was 
held  a  full  and  fair  compliance.^^  As  a  general  rule,  in  order 
to  comply  with  the  condition  of  a  fire  policy  requiring  as  particular 
account  of  the  loss  and  damage  as  the  nature  of  the  case  will 
permit,  where  all  the  books,  invoices,  and  vouchers  are  preserved, 
the  insured  must  give  in  his  preliminary  proofs  full  and  exact 
particulars  of  his  loss.^^  It  may,  however,  happen  that  a  part  or 
all  of  his  books  of  account  and  invoices  may  be  lost.  In  such  a 
case  he  is  required  to  furnish  as  full  and  detailed  an  account  of 
the  loss  as  it  is  possible  for  him  to  deliver.^*  In  one  case  where 
all  books  of  account  and  other  papers  were  destroyed  it  was  held 

In   Lycoming  County  Mut.   Ins.   Co.  County  Mut.  Ins.  Co.  66  Pa.   St.  9, 

V.    Schollenberger,    44    Pa.    St.    2;39,  a    paper    containing    tlie    statement, 

the    following    was    hold    sufficient:  "Household  furniture,  .f;}()7,  groceries, 

"My  coal-breaker  which  is  insured  in  $233,"  was  held  no  compliance  with 

your    oHice    was    burned    down    this  the  provision  requiring  a  particular 

morning.     The  number  of  the  policy  <?tatement. 

is  46093,  amount  $2,r,00.     Please  give  ^°  Catlin  v.  Springfield  In^.  Co.  1 

your  agent  instructions  in  regard  to  Sum.    (U.   S.  C.   C.)   434,  Fed.  Cas. 

settlement."    In  McLaughlin  v.  Wash-  No.  2,522. 

ington    County   Mutual    Ins.    Co.    23  "Fuller  v.  Detroit  Fire  &  Marine 

Wend.    (N.    Y.)    o23,   the    following  Ins.  Co.  36  Fed.  469,  1  L.R.A.  801. 

was    held    sullicieiit :      "JMercliandise  ^^  Gilbert  v.  North  American  Fire 

on  hand  when  lire  occurred,  .$1,497.-  Ins.   Co.   2:3   Wend.    (N.  Y.)    42,  43, 

87;   goods  saved,  $605.2');  .sui)p()sed  35  Am.  Dec.  543n. 

to  be  damaged  in  part,  $54.67 ;  cloth-  ^^  Jones    v.    Mechanics'    Fire    Ins. 

ing    consumed,    $53.00;    amount    of  Co.  36  N.  J.  L.  29,  13  Am.  Kcp.  405. 

produce,  $19.00;  tliirtv  half  barrels,  i*  Norton  v.  Rensselaer  &  Saratoga 

$4.00.       Total.     $1,639.54.       Deduct  Ins.  Co.  7  Cow.  (N.  Y.)  645;  Hynds 

goods  saved,  $605.25  (leaves  $1,034.-  v.   Schenedady    County   Mutual    ins. 

07)  whole  amount  of  loss  as  near  as  Co.  11  N.  Y.  554.  s.  e.  16  Barb.   (N. 

we    can    esliinato    the    same.      There  Y.)   119;  McLaughlin  v.  Washington 

was  no  other  insurance  on   store  or  County  Ins.  Co.  23  Wend.    (N.   Y.) 

merchandise.     The  store  was  totally  52.5;    Home    Ins.    Co.    v.    Cohen,    20 

destroyed."     In  Beatty  v.   Lycominl'  (iratt.    (Va.)   312. 

5539 


§  aasna  joyoe  on  insurance 

thi\t  a  slatenicnt  in  gross  ol"  the  amount  of  the  loss  was  suthcicnt.^^ 
And  in  another  case  under  like  facts  it  was  decided  that  the  state- 
ment by  the  insured  under  oatli  showing  the  fact  of  the  loss,  and 
tluit  the  value  of  the  pro|)erty  insmrd  was  equal  to  the  amount 
of  the  insurance,  was  sullicient.*^  But  where  the  policy  provided 
that  the  insured  should  deliver  to  the  secretary  of  the  company 
within  thirty  days  a  particular  account  of  the  loss,  and  a  few  days 
after  the  iire  the  insured  sent  the  hooks  of  account  to  the  president 
of  the  company  at  his  hotel,  and  about  a  week  later  sent  a  letter  to 
the  president  stating  the  amount  of  loss  and  of  })urchase  and  sales, 
less  the  profits,  showing  the  balance  as  loss  and  stating  the  other 
insurance  upon  the  property  the  statement  being  signed  not  by  the 
insured  but  by  the  assignees  of  the  policy,  it  was  declared  not 
a  compliance  with  the  provision."  It  is  held  that  the  burden  of 
proof  is  upon  the  insured  to  show  that  he  has  complied  with  the 
provision  requiring  a  particular  account.^^  Under  a  Massachusetts 
standard  fire  policy  the  failure  of  the  assured  to  furnish  a  particular 
and  detailed  account  of  the  loss  will  not  defeat  a  recoverv  upon 
the  policy.^^  Under  a  i^rovision  of  a  policy  upon  one  hundred 
bales  of  cotton  that  in  case  of  loss  the  insured  should  furnish  a 
statement  showing  the  cash  value  of  each  item  of  the  property 
and  the  amount  of  loss  thereon,  it  was  held  a  sufficient  compliance 
with  the  provision  to  state  the  number  and  weight  of  each  bale 
and  the  aggregate  valuc.^° 

§  3333a.  Notice  of  sickness  or  disease. — A  provision  in  a  policy 
that  written  notice  of  illness  must  be  given  at  a  certain  place  within 
ten  days  from  the  beginning  of  such  illness,  is  not  void  because 
unreasonable.^  The  time  for  giving  notice  of  incapacity  under  a 
policy  insuring  against  sickness,  which  requires  notice  within  ten 
days  of  total  disability,  does  not  commence  to  run  until  insured 
realizes  that  his  illness  is  suf^ciently  serious  to  prevent  him  from 
following  his  usual  occupation ;  and,  therefore,  in  case  he  discovers 

^5  Norton  v.  Rensselaer  &  Saratoga       ^^  iEtna  Ins.  Co.  v.  People's  Bank 

Ins.  Co.  7  Cow.  (N.  Y.)  645.  of    Greenville,    62   Fed.    222,    10    C. 

"  Hynds  v.   Seheneetadv  Ins.   Co.  C.  A.  342,  8  U.  S.  App.  554. 
11  N.  Y.  554,  s.  c.  16  Barb.  (N.  Y.)        ^  Craig  v.  United  States  Health  & 

119.      See    also    Harkins    v.    Quiney  Accident   Ins.    Co.   80    S.    Car.    151, 

Mutual   Fire  Ins.   Co.   16  Gray    (82  18   L.R.A.(N.S.)    106    (annotated  on 

Mass.)    591.  validity  of  provision  of  accident  or 

^'  Franklin   Fire  Ins.   Co.   v.   Up-  health  policy  requiring  notice  of  ac- 

degraff,  43  Pa.  St.  350.  cident    or    sickness    within    specified 

"Mispelhorn  v.  Farmers'  Ins.  Co.  time),  128  Am.  St.  Rep.  877,  61  S. 

53  Md.  473,  9  Ins.  L.  J.  411.  E.  423. 

1^  Towne  v.  Springfield  Fire  & 
Marine  Ins.  Co.  145  Ma.ss.  582,  5 
N.  Eng.  Rep.  484,  15  N.  E.  112. 
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the  serious  nature  of  his  illness  on  the  twentieth  day  of  the  month, 
and  gives  immediate  notice,  it  is  in  time,  although  he  laid  off  under 
the  doctor's  advice  on  the  first,  owing  to  what  was  then  supposed 
to  be  a  slight  indisposition,  and  the  notice  fixes  the  beginning  of 
the  disability  at  that  time.^  Under  another  decision  the  time  for 
giving  notice  of  a  sickness,  under  a  policy  insuring  against  loss 
of  time  therefrom,  and  requiring  notice  to  be  given  within  ten 
days  from  the  ''beginning  of  the  illness,'-  does  not  begin  to  run 
until  the  calling  of  a  physician,  where  the  policy  also  provides  that 
payment  shall  bo  made  at  a  certain  rate  for  the  time  after  the  first 
week  that  assured  is  continuously  confined  within  the  house  and 
regularly  visited  by  a  physician  by  reason  of  the  illness.^  It  is  held 
that  failure  to  give  the  required  notice  of  sickness  or  disease  may 
be  excused  by  insured's  great  mental  and  physical  suffering.*  But 
it  is  also  decided  that  an  assured  is  not  relieved  from  the  obligation 
imposed  upon  him  by  the  terms  of  his  policy  to  give  notice,  by 
himself  or  his  representative,  within  a  certain  time,  of  illness  or 
injury,  by* the  fact  that  his  illness  is  such  as  to  render  him  delirious 
and  unable  to  remember  that  he  has  the  policy.^  A  provision  of 
a  policy  against  loss  of  time  from  sickne.'^s,  requiring  notice  to  be 
given  the  insurer  within  ten  days  from  the  beginning  of  the  sick- 
ness, cannot  be  set  aside  for  unreasonableness,  since  it  would  inter- 
fere with  the  constitutional  right  to  freedom  of  contract.^ 

§  3333b.  Accident  policy:  notice  and  proofs:  generally. — The 
principles  governing  the  construction  of  fire  policies,  which  require 
notice  to  be  given  in  case  of  loss,  apply  with  equal  force  to  similai- 
provisions  in  accident  policies.''^  Requiring  the  establishment  of 
the  accidental  nature  of  an  injury  by  a  gunshot  wound  before 
lialjility  attaches  therefor  under  an  accident  policy  is  not  against 
public  policy  as  an  attempt  to  modify  or  control  the  procedure  of 
courts  of  justice.^    Conditions  in  an  accident  policy  requiring  notice 

2  Jennings  v.  Brotherhood  Acci.  ^  Whiteside  v.  North  American  Ac- 
Co.  44  Colo.  08,  18  L.K.A.(N.S.)  eident  Co.  '200  N.  Y.  320,  35  L.R.A. 
109,  96  Pac.  08'2.  (N.S.)  69(i,  93  N.  E.  948. 

On    when    strict    compliance    with  ^  Craig  v.  United  States  Health  & 

requiremfnt  as  to  time  of  notice  in  Accident  Ins.  Co.  80  S.  Car.  151,  18 

accident  or  health  policy  is  excused,  L.H.A.(N.S.)     lOCn,     128    Am.     St. 

see   notes   in    18    L.R.A. (N.S.)    109;  Rep.  877,  01  S.  E.  423. 

27  L.R.A. (N.S.)    319.  'Woodmen      Accident     Assoc,     v. 

3  Craig  V.  United  States  Health  &  Pratt,  02  Neb.  073,  55  L.R.A.  291, 
Accident  Ins.  Co.  80  S.  Car.  151,  18  89  Am.  St  Rep.  777,  87  N.  W.  540. 
L.li.A.(N.S.)  lOOn,  128  Am.  St.  ^  Roch  v.  Business  Men's  Protec- 
R(p.  877,  61  S.   E.  4'2:{.  tive  A.ssoc.  164  Iowa,  19'),  51  L.R.A. 

*  Ouy  V.  United  States  Casualty  (N.S.)  221  (annotated  on  validity 
Co.  15i  N.  Car.  405,  00  S.  E.  437.        and  construction  of  provision  requir- 
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to  be  given  of  the  aoeident  and  injury,  are  given  a  more  liberal 
oonstruetion,  in  favor  of  the  benefieiary,  than  conditions  which  are 
to  bo  complied  with  for  the  purpose  of  continuiuii;  the  policy  in 
force  and  ellect.^  The  preliminary  notice  of  death  contemplated 
by  an  accident  policy  is  no  part  of  the  proofs  of  death.  It  is 
intended  to  advise  the  insurer  that  an  accident  has  happened  on 
account  of  which  a  claim  will  be  made,  and  to  the  end  that  the 
insurer  may  for  himself  make  inquiry  into  the  facts  and  circum- 
stances thereof;  "full  particulars"  as  required  by  the  contract,  means 
sutHcient  of  the  particulars  to  enable  the  insurer  intelligibly  to 
prosecute  such  inquiry  and  not  all  the  details  of  the  accident.^" 
Clause  in  a  policy  of  insurance  providing  direct  or  positive  proof 
that  the  death  of  the  assured  was  caused  by  external  violence  and 
accidental  means,  and  was  not  the  result  of  design,  either  on  the 
part  of  the  assured  or  any  other  person,  cannot  be  allowed  to  pre- 
vail as  a  rule  of  evidence  on  the  trial  of  an  action  against  the  in- 
surer. Courts  will  not  permit  the  courts  of  justice  upon  a  trial 
before  them  to  be  stipulated  or  contracted  in  such  manner  as  to 
defeat  the  ends  to  be  subsen^ed  by  such  trial."  In  a  Nebraska  case 
a  weekly  indemnity  was  provided  for  not  to  exceed  fifty-two  weeks 
of  total  disability  and  insurer  was  by  the  contract  not  to  be  liable 
unless  notice  of  the  accident  was  given  to  it  within  fifteen  days 
after  occurrence  thereof.  Said  notice  was  given.  It  was  further 
stipulated  that  the  policy  should  be  avoided  unless  within  thirty 
days  after  total  disability  ceased  assured  should  furnish  the  execu- 
tive board  with  affirmative  proofs  \n  writing,  with  specific  par- 
ticulars as  to  the  injury,  etc.  The  insurer,  learned,  shortly  after  the 
injury,  through  an  examination  by  its  physician,  of  the  nature  and 
extent  of  said  injuries.  In  less  than  three  weeks  after  the  occur- 
rence of  the  accident  insurer  sent  blank  forms  for  execution  by 
assured  and  return  to  it,  which  wa.s  done,  the  filling  out  and  signing 
thereof  having  been  attended  by  assurer's  physician.  Said  proofs 
were  sent  to  assurer  twelve  days  after  the  expiration  of  the  fifty-two 
weeks,  but  before  the  disability  had  ceased  upon  demand  for  further 
proofs  they  were  made  but  by  reason  of  unavoidable  delays  in  the 
mail  they  were  not  received  by  assurer  until  after  the  expiration 
of  more  than  thirty  days  from  the  expiration  of  the  indemnity 
period  luit  within  thirty  days  from  the  cessation  of  disability.     It 

ing  the  fact  or  circumstances  of  loss  ^^  Correll     v.     National     Accident 

to  be  established  by  eye  witness),  145  Soeietv,  139   Iowa,  36,  130  Am.  St. 

N.  W.  479.                  ■  Rep.  294,  116  N.  W.  1046. 

^  Woodmen     Accident     Assoc,     v.  ^^  Utter  v.   Travelers'   Ins.   Co.   65 

Pratt,  62  Neb.   673,  55  L.R.A.  291,  Mich.  545,  8  Am.   St.  Rep.  933,  32 

89  Am.  St.  Rep.  777,  87  N.  W.  546.  N.  W.  812. 
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appeai-ed  that  assured  was  not  responsible  for  the  delay.  In  view 
of  this  conclusion  the  court  declared  that  it  was  unnecessary  to 
decide  whether  plaintiff  had  until  thirty  days  after  the  cessation 
of  his  disability  within  which  to  furnish  final  proofs,  according  to 
the  letter  of  his  contract,  or  whether  he  was  bound  to  furnish  them' 
within  thirty  days  after  the  term  of  indemnity  expired.  In  other 
words  that  the  delay  constituted  no  defense  as  insured  M-as  free 
from  negligence. ^^ 

If  indenmity  is  stipulated  for  according  to  different  results  from 
paralysis,  the  conditions  of  the  policy  may  be  such  as  to  require 
two  notices,  differing  in  length  of  time,  as  in  case  of  affirmative 
preliminary  proof  from  a  certain  stage  of  the  disease  and  the  other 
for  affirmative  final  proof  within  a  longer  period  from  the  same 
event  but  it  is  not  necessary  that  said  notices  be  respectively  given 
within  the  period  specified  in  each  from  the  beginning  of  the 
paralysis,  for  the  liability  of  insurer  must  first  be  created  before 
it  is  entitled  to  notice,  that  is  the  causes  which  result  in  the  liability 
must  have  concurred  and  there  must  be  some  ground  on  which  to 
base  indemnity,  the  disability  must  have  begun,  insured's  claim 
must  be  potential  before  the  preliminary  notice  is  due  and  then 
only  within  the  period  specified  from  the  beginning. ^^ 

§  3334.  Accident  policy:  full  particulars:  does  not  require  details 
of  subsequent  injuries. — Where  an  accident  policy  requires  full 
jjarliculars  of  the  accident  or  injury,  and  that  no  material  fact  shall 
be  suppressed,  under  penalty  of  forfeiture '  of  all  claim  under  the 
policy,  it  is  onh'  necessary  to  give  details  of  that  particular  accident 
or  injury  for  which  a  claim  is  made  under  the  policy  and  it  is  not 
necessary  to  disclose  injuries  Avhich  happened  siil)sequent  to  the 
accident,  though  such  injuries  may  have  aggravated  the  original 
injury.    This  is  not  required  by  the  terms  of  the  contract." 

§  3335.  Accident  policy:  notice  of  injury  causing  total  disability: 
death  resulting  therefrom. — riidera  provi.^ion  in  an  accident  policy 
that,  in  case  of  any  injury  which  totally  disables  the  insured  from 
carrying  on  any  business  or  his  work,  notice  thereof  with  full  par- 
ticulars shall  immediately  be  given  to  the  insurer,  it  is  not  necessary 
to  give  notice  of  any  injury  to  the  insurer  which  does  not  totally 
disable  him  from  work.^^  And  where  the  policy  further  provides 
that  in  case  such  injury  causes  the  death  of  the  insured  notice  shall 

^^  Western      Travelers     Assoc     v.  ^*  Ii'IkhIcs    v.     K'nilwav     Passenger 

Holbrook,    65   Neb.   409,   91    N.    W.  Tii>.  ('<..  .">  Laiis.   (X.  Y.")   71. 

•-'7(;,  31    Ins.  L.  J.  840.  '^  McFailaiid      v.      United      States 

13  Fidelity   &    C'a-sualty   Co.   of   N.  i^h^tual  Accident  Assoc.  124  Mo.  20-J, 

V.  V.  Hart,  142  Ky.  25,  133  S.  W.  27  S.  W.  43(). 
!I96. 
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be  given  "in  like  nmnncr,"  it  is  not  necessary,  though  the  injury 
causes  death,  to  give  noliic  ol"  such  injury  at  the  time  received 
where  i(  docs  not  lolally  (hsalilc  the  insuriMl.^^ 

§  3335a.  Employer's  liability  or  indemnity  insurance. — An  em- 
ployer's Hability  insurance  policy  requiring  the  insured  to  furnish 
to  the  insurer  "full  particulars"  of  an  accident,  docs  not  call  for 
unnecessary  details,  but  only  such  as  will  enable  the  insurer  to 
(Ictcrniine  whether  a  claim  is  likely  to  be  made.  Such  provision 
does  not  call  upon  the  insured  to  make  and  report  an  exhaustive 
examination  of  the  circumstances  attending  the  accident,  or  to 
decide  the  facts  upon  conflicting  evidence.  Whether  the  informa- 
tion furnished  is  sutliciently  full  under  the  circumstances  to  answer 
the  requirement  of  the  policy  is  a  question  of  fact."  Immediate 
notice  of  an  injury,  stipulated  for  in  a  contract  of  insurance  against 
loss  from  liability  for  injuries  to  employees,  means  notice  within 
a  reasonable  time.^^  Failure  of  the  general  officers  of  a  corporation 
insured  against  liability  for  injuries  done  by  its  horses  and  vehicles, 
or  of  its  agents  charged  with  the  duty  of  adjusting  claims  against 
insurer,  to  receive  notice  of  an  accident,  will  not  excuse  noncom- 
pliance with  a  provision  of  the  policy  that  assured,  upon  occurrence 
of  an  accident,  shall  give  immediate  Hotice  thereof  to  the  insurer; 
but  insured  is  charged  with  the  knowledge  of  its  agents,  whose 
duty  is,  either  by  express  regulation,  or  by  supervision  over  the 
servants  by  whom  the  accident  is  caused,  to  transmit  this  knowl- 
edge to  their  superiors,  or  to  the  corporation.^^  Delay  for  nine 
months  to  give  notice  of  an  injury  will  defeat  a  policy  against 
loss  from  liability  for  injuries  to  employees  under  circumstances 
which  shall  impose  upon  the  insured  a  common-law  or  statutory 
liability,  providing  that  immediate  written  notice  shall  be  given 
of  any  injury,  although  the  notice  was  sent  as  soon  as- a  claim  was 
made  Vjy  the  employee  on  account  of  the  injury,  since  the  stipula- 
tion as  to  notice  is  of  the  essence  of  the  contract.'^"'    Notice  of  an 

1^  McFarland     v.     United     States        On  where  insured  is  charged  with 

Mutual  Accident  Assoc.  124  Mo.  204,  knowledge   of  accident  so   as   to  re- 

27  S.  W.  436.  quire  him  to  give  notice  thereof  as 

"  Ward  V.  Maryland  Casualty  Co.  provided   by   a   policy   indemnifying 

71  N.  H.  262,  93  Am.  St.  Rep.  514,  against  liability  lor  personal  injuries 

51  Atl.  900.  to  others,  see  note  in  16  L.K..A.('N.S.) 

18  Travelei-s'  Ins.  Co.  v.  Myers,  62  400. 
Ohio  St.  529,  49  L.R.A.  760,  57  N.       ^o  Travelers'  Ins.  Co.  v.  Myers,  62 

E.  458.  Ohio  St.  529,  49  L.R.A.  760,  57  N. 

See  §  3292  hereni.  E.  458. , 

1^  Wolverton  v.  Fidelity  &  Casual- 
ty Co.  190  N.  Y.  41,  16  L.R.A.(N.S.) 
400,  82  N.  E.  745. 
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accident  before  any  claim  thereon  is  made  is  not  necessary  under 
an  employer's  liability  policy  requiring  immediate  notice  by  the 
assured  "upon  the  occurrence  of  an  accident  and  upon  the  notice 
of  any  claim  on  account  of  the  accident."  ^  The  statement  of  a 
general  agent  of  a  corporation,  \Yhich  has  insured  employers  against 
liability  for  accidents,  to  their  employees  by  a  policy  requiring 
immediate  notice  of  accidents  to  be  given  to  the  company,  upon 
receiving  notice  of  an  accident  eight  months  after  it  occurred,  that 
formal  notice  would  he  soon  enough  if  given  six  or  seven  days 
later,  does  not  waive  the  provision  of  the  policy  requiring  immediate 
notice,  since  liability  on  the  policy  had  terminated  Avhen  the 
accident  was  first  brought  to  his  attention. ^  Want  of  knowledge 
of  the  policy  by  one  of  two  mine  operators,  for  whose  benefit  an 
insurance  against  liability  for  accidents  to  employees  has  been 
effected  by  the  other,  and  want  of  knowledge  of  the  accident  by  the 
latter,  will  not  excuse  failure  to  comply  with  a  requirement  in  the 
policy  that  immediate  notice  of  an  accident  be  given  to  the  insurer.^ 
If  a  policy  of  insurance  is  issued  undertaking  to  indemnify  the 
in.sured  for  injury  resulting  from  accident  caused  by  horses  and 
vehicles  used  in  his  business,  requiring  him,  upon  the  occurrence 
of  an  accident  and  upon  receiving  notice  of  a  claim  on  account  of 
an  accident  to  give  notice  in  writing  of  such  accident  or  claim,  a 
notice  given  at  once  upon  receiving  information  of  the  accident 
must  be  regarded  as  immediate,  though  several  days  intervened 
between  it  and  the  happening  of  the  accident,  if  the  insured  exer- 
cised ordinary  diligence  in  adopting  such  measures  as  would  lead 
to  knowledge  on  his  part  of  the  occurrence  of  the  accident  and  of 
claims  for  damages.^ 

§  3335b.  Live  stock  insurance. — A  provision  in  a  live  stock  in- 
surance policy',  that  the  owner  shall,  in  every  case  of  sickness  of  an 
animal  in.sured,  notify  the  insurer  thereof,  by  telegram  does  not 
require  such  owner  to  so  notify  the  insurer  of  the  temporary  sick- 
ness of  an  insured  animal  lasting  but  a  few  moments.^ 

§  3336.  Notice  and  proofs  of  loss:  notice  affecting  loss:  guaranty- 
insurance. — Proofs  of  loss  under  an  indemnity  bond  issued  to  a 

1  Anoka  Lumber  Co.  v.  Fidi^lity  &  *  INfandell  v.  Fidelity  &  Casualty 
Casualty  Co.  (i3  Minn.  286,  3U  L.R.A.  Co.  170  Mass.  173,  64  Am.  St.  Kop. 
cm,  (;.5  N.  W.  353.  2fll,  40  N.  E.  110. 

2  Deer  Trail  Consolidated  Mininj;  ^  Kells  v.  Nortiivvcstern  Live  Stock 
Co.  V.  Maryland  Casualty,  36  Wash.  Ins.  Co.  64  Minn.  300,  58  Am.  St. 
46,  67  L.K.A.  275,  78  Vac  1:55.  Rop.  541.  67  N.  W.  215,  71  N.  W.  5. 

'Deer   Trail    Consolidated    Mininji'        On  iiotiee  of  sickness  or  death  of 
Co.    V.    Maryland    Casualty    Co,    .'Hi    insured  animal,  see  note  in  44  L.R.A. 
Wash.   46,   67    L.li.A.   27b,   78   Pac    (N.S.)  572, 
r.i'j. 
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l>;Hik;  by  a  lidclily  injjuraiu'e  coiiiimny  liuiiranltHMng  (he  honcrity 
o['  an  employee  are  to  be  construed  lilu'ially,  and  not  closely  with 
the  t^anio  douroe  of  technical  and  legal  accuracy  as  pleadings,  and 
it  is  held  sullicient  proof  of  loss  to  state  under  such  policy  that 
certain  sums  of  money  have  been  taken  from  the  bank  by  means 
of  acts  of  the  employee  described  in  the  proof.^  A  bank  is  not 
required  to  give  notice  to  a  surety  company,  which  has  given  a 
bond  as  surety  for  the  fidelity  of  the  bank's  cashier,  upon  mere 
susi)icion  that  the  cashier  was  guilty  of  fraudulent  conduct,  but  is 
entitled  to  a  reasonable  time  to  investigate  in  order  to  ascertain 
the  facts  which  would  justify  the  charge  of  fraud  or  embezzlement.''' 
In  case  of  a  continuing  suretyship  for  the  faithful  discharge  of  his 
duties  by  a  servant  or  agent,  notice  by  letter  from  the  principal  to 
such  servant  or  agent  that  the  latter  is  in  arrears  in  his  accounts 
and  derelict  in  not  making  his  reports,  but  not  suggesting  moral 
turpitude,  want  of  integrity,  or  dishonesty  on  the  part  of  the  serv- 
ant or  agent,  is  not  sufficient  to  discharge  the  surety  from  liability 
for  a  subsequently  discovered  defalcation  by  such  servant,  who 
was  continued  in  the  service  after  such  notice  had  been  given,  with- 
out the  assent  of  the  surety.* 

The  insolvency  of  a  credit  insurance  company  which  makes  an 
assignment  nine  days  after  the  expiration  of  the  year  for  which  a 
polic}^  was  issued  is  such  a  breach  of  contract  that  the  insured  is 
relieved  from  a  requirement  of  final  proof  of  his  year's  losses 
within  thirty  days  after  the  expiration  of  the  year,  and  may  recover 
on  a  quantum  meruit  without  complying  with  that  condition.^  In 
a  New  York  case  an  action  was  brought  to  recover  upon  a  "so-called 
credit  indemnity  bond"  or  policy  of  insurance  against  bad  debts. 
The  maximum  amount  of  insurance  was  ten  thousand  dollars  and 
the  obligation  on  a  single  account  was  limited  to  five  thousand 
dollars.  Insured  were  to  bear  one  per  cent  of  the  amount  of  sales 
and  shipments  made  by  them.  KSaid  sales  and  shipments  aggregated 
an  amount  on  which  the  initial  loss  at  one  per  cent  to  be  borne 
by  assured  was  nearly  seven  thousand  dollars.  The  referee  de- 
termined that  the  amount  due  assured,  after  deducting  said  initial 
loss  from  said  total  loss  was  nearly  three  thousand  dollars  to  which 
interest  was  added  and  judgment  awarded  accordingly.    The  clause 

^  So  Leld  in  American  Surety  Co.        *  Lancashire  Ins.  Co.  v.  Callahan, 

V.  Pauly,  72  Fed.  470,  18  C.  C.  A.  68  Minn.  277,  64  Am.  St.  Kep.  475, 

644,  all'd  170   U.  S.  133,  42  L.  ed.  71  N.  W.  261. 
977,  18  Sup.  Ct.  552.  ^  Smith  v.  National  Credit  Ins.  Co. 

'  Bank   ol   Tarboro   v.   Fidelity  &  65  Minn.  283,  33  L.K.A.  511,  68  N. 

Deposit  Co.  128  N.  Car.  366,  83  Am.  W.  28. 
at.  Kep.  682,  38  S.  E.  9U8. 
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in  controversy  provided  for  insurance  "for  an  amount  not  exceed- 
ing the  highest  previous  indebtedness  for  goods  shipped  by  the 
indemnified  to  the  debtor  within  12  montlis  prior  to  shipping  the 
first  item  of  goods  included  in  the  amount  upon  which  the  loss 
occurred,  not  exceeding,  however,  $5,000.00.  But  the  loss  on  any 
such  customer  shall  not  be  covered  unless  the  preliminary  notice 
thereof  has  attached  to  it  a  copy  of  the  account  showing  the  prior 
experience  with  such  debtor."  It  was  decided  that  defendant's 
liability  and  the  indemnity  to  which  assured  was  entitled  under 
the  above  clause  was  to  be  determined  in  an  amount  not  exceeding, 
the  highest  previous  indebtedness  of  the  debtot  for  goods  shipped, 
icithin  the  time  stated,  not  exceeding  five  thousand  dollars,  and 
not  "the  highest  indebtedness  which  any  debtor  Jiad  paid  before  the 
execution  of  the  bond,"  thereby  overruling  a  decision  in  the  Ap- 
pellate Division  wherein  the  words  "highest  previous  indebtedness" 
in  the  above  policy  clause  were  construed  as  meaning  the  highest 
indebtedness  whicli  any  debtor  had  paid  before  the  execution  of 
the  bond.  The  court,  in  the  principal  case,  per  Hogan,  J.,  said: 
"Insurance  contracts  should  be  free  from  ambiguity,  and  couched 
in  language  which  clearly  defines  the  liability  of  the  indemnitor 
and  the  rights  of  the  indemnified.  Had  the  defendant  in  the  con- 
tract in  question  intended  to  limit  its  liability  to  the  'highest 
previous  indebtedness"  which  had  been  paid  by  a  debtor,  it  would 
have  been  a  simple  matter  to  use  language  which  would  clearly 
express  such  limitations,  and  at  the  same  time  enable  the  indemni- 
fied to  understand  the  liability  of  the  indemnitor  to  him,"  and 
adds  that  the  construction  given  in  Appellate  Division  case  "not 
only  interpolates  the  word  'paid'  in  the  contract  but  extends  the 
highest  previous  indebtedness  beyond  the  time  specified  in  the 
contract."  »^ 

§  3337.  Must  furnish  all  "documentary  evidence." — Where  the 
policy  provides  that  the  insured  shall  furnish  the  insurers  with  all 
the  "documentary  evidence"  in  his  possession,  it  is  held  that  if 
the  insurers  claim  that  the  insured  has  not  complied  with  the 
provision,  they  must,  in  order  to  sustain  such  an  objection,  show 
that  such  documentary  evidence  existed  and  was  in  the  possession 
of  the  a.'^surod.^" 

§  3338.  Where  loss  is  total:  sufficiency  of  proofs. — In  Pennsyl- 
vania the  rule  scorns  to  be  settled  that,  in  ca.se  an  insured  building 

8*  Pringle    Bros.     v.     Philadelphia  ty  Co.  126  N.  Y.  Supp.  432, 141  App. 

Ca.«ualty  Co.  218  N.  Y.  1,  112  N.  E.  Div.  432,  40  Ins.  L.  J.  128,  wliicli  is 

4().-j,  4.-)  lus.  L.  J.  034,  rev'g  138  N.  allM    131    N.    Y.    Supp.    114.-),    146 

Y.    Supp.   330,   153   Api).   Div.    180,  Apji.  Div.  951. 

42    Ins.    L.    J.    328,    and    overruliiij,'       ^°  l"\>ster    v.    Jackson    Ins.    Co.    1 

Steinwender  v.  Philadelphia  Casual-  Kd.  Sel.  Cas.   (N.  Y.)   2U0. 
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is  entirely  destroyed  by  tire,  an  inmuMliate  notice  of  the  same  claim- 
ing a  total  loss  will  dispense  with  the  formal  proofs  of  loss."  If, 
however,  the  policy  re(|uires  the  proofs  of  loss  to  state  the  amount 
of  other  insurance,  and  to  contain  the  plans  and  specilications  of 
the  buildin.u',  a  mere  notice  of  loss  is  not  sullicient,  for  even  though 
the  rule  applies  to  buildings  it  does  not  apply  to  the  contents  of 
the  same,  where  they  are  composed  of  numerous  articles. ^^  And  in 
a  case  in  Massachusetts,  where  the  insured  gave  notice  of  loss  and 
stated  that  the  building  was  consumed  by  the  fire  and  was  a  total 
loss,  it  was  held  that  this  was  sullicient,  though  the  brick  chimneys 
were  left  standing  logether  with  some  of  the  stonework,  and  al- 
though the  by-laws  of  the  company  required  the  value  of  such 
]>arts  as  remained  after  a  fire  to  he  stated. ^^  If  the  policy  requires 
the  "nature  and  value  of  the  insured's  interest  in  the  property"  to 
be  stated,  proofs  will  be  insufficient  which  do  not  state  the  nature 
and  value  of  his  interest,  and  the  fact  that  the  loss  is  total  will  not 
dispense  with  a  compliance  with  the  provision.^*  A  by-law  of  an 
insurance  company  providing  that  in  case  of  loss  the  assured  shall 
as  soon  as  possible  deliver  a  particular  account  in  writing  under 
oath,  stating  the  value  of  the  property  lost  and  of  that  saved,  is 
sufficiently  complied  with  by  a  claim  for  a  total  loss  of  the  property, 
stating  its  value,  if  some  of  the  property  is  saved  without  his  knowl- 
edge." 

§  3339.  Fraud  and  false  swearing  generally. — The  provision  in  a 
policy  that  any  fraud  or  attempted  fraud  or  false  swearing  on  the 
part  of  the  insured  in  making  the  preliminary  proofs  shall  forfeit 
all  claim  against  the  company  is  a  valid  stipulation.^^  An  intent, 
however,  must  exist,  and  the  general  rule  seems  to  be  that  the 
statement  nuist  be  a  wilfully  false  one  concerning  some  material 
matter,  and  made  with  the  intent  to  deceive  the  insurer,  in  order 

"Pennsylvania    Fire    lus.    Co.    v.  Weide,  14  Wall.   (81  U.  S.)   375,  20 

Dougherty,  102  Pa.   St.  568;   Farm-  L.     ed.     894;     Gerhauser     v.     North 

ers'  Mutual  Fire  Ins.  Co.  v.  Moyer,  British  &  Mercantile  Ins.  Co.  G  Nev. 

97    Pa.    St.   441;    Lycoming    County  15;   Phoenix  Ins.   Co.   v.   Munday,  5 

Mutual    Ins.    Co.    v.    Sehollenberger,  Cold.    (45   Tenn.)    57,  98  Am.   Dec, 

44  Pa.  St.  259.                                 ^  435n;   Lion   Fire   Ins.   Co,   v.   Starr, 

12  Universal   Mutual  Fire  Ins.   Co.  71  Tex.  733,  12  S.  W.  45;  Virginia 

V.  Weiss  Bros.  106  Pa.  St.  20.  Fire  &  Marine  Ins.  Co.  v.  Vaughan, 

"Wyman  v.  People's  Equity  Ins.  88  Va.  832,  14  S.  E.  754;  Chapman 

Co.  1  Allen   (83  Mass.)  301,  79  Am.  v.  Pole,  22  L.  T.  306,  307. 

Dee.  737.  See    Boston    Marine    Ins,    Co.    v. 

1*  Wellcome   v.    People's    Ins.    Co.  Scales,  101  Tenn.  629,  638,  49  S.  W. 

2  Gray   (68  Mass.)  480.  743.' 

"  Harkins  v.  Quincy  Mutual  Fire  On    effect    of    false    swearing    in 

Ins.  Co.  16  Gray   (82  Ma.ss.)   591.  proofs  of  loss,  see  note  in  32  L.R.A. 

i«  Republic     Fire     Ins.      Co.      v.  (N.S.)   453. 
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to  work  a  forfeiture.^'  In  a  case  in  the  United  States  supreme 
court  ^^  it  is  held  that  if  false  statements  were  made  concerning 
ijome  material  matter,  an  intention  to  deceive  the  insurer  would 
necessarily  be  implied. ^^  So  fraud  in  any  part  of  a  formal  state- 
ment of  losses  taints  the  whole.  Thus  corrupted,  it  should  be 
wholly  rejected,  and  the  suitor  left  to  repent  that  he  has  destroyed 
his  actual  claim  by  his  false  swearing.^"  There  may,  however,  be 
an  honest  misstatement  of  some  fact,  and  while,  as  a  general  rule, 
fraud  and  false  swearing  will  avoid  the  policy,  mere  mistakes  in 
stating  facts  which  do  not  in  themselves  annul  its  conditions  and 
do  not  appear  to  be  wilful  misrepresentations  will  not  defeat  the 
action.^    So  where  the  policies  stipulated  that  fraud  or  false  swear- 


i'  United  States. — ]\IeiTiU  v.  In- 
surance Co.  of  North  America,  23 
Fed.  245;  Putnam  v.  Phojnix  Ins. 
Co.  4  Fed.  753;  Huckberger  v.  Mer- 
chants' Fire  Ins.  Co.  4  Biss.  (U.  S. 
C.  C.)   2(J5,  Fed.  Cas.  No.  6,822. 

California. — Clark  v.  Phoenix  Ins. 
Co.   36   Cal.  168. 

Louisiana. — Erman  v.  Sun  Mutual 
Ins.   Co.   35  La.   Ann.  1095. 

Mississippi. — Phoenix  Ins.  Co.  v. 
Summerfield,  70  Miss.  827,  13  So. 
253. 

Missouri. — Marion  v.  Great  Re- 
public Ins.  Co.  35  Mo.  148. 

Nevada. — Gerhauser  v.  North  Brit- 
ish &  Mercantile  Ins.  Co.  7  Nev.  174. 

New  Jersey. — Jones  v.  Mechanics' 
Ins.  Co.  36  N.  J.  Law,  29,  13  Am. 
Rep.  405. 

New  York. — Titus  v.  Glens  Falls 
Ins.  Co.  81  N.  Y.  410,  8  Abb.  N.  C. 
(N.  Y.)   315. 

Oregon. — Willis  v.  Horticultural 
Fire  Relief,  69  Oreg.  293,  Ann.  Cas. 
1916A,  449,  and  note,  137  Pac.  161. 

Pennsylvania. — Franklin  Fire  Ins. 
Co.  V.  Updegraff,  43  Pa.  St.  350. 

Virginia. — North  British  &  Mer- 
cantile Ins.  Co.  V.  Nidifi'er,  112  Va. 
591,  Ann.  Cas.  1916A,  464,  72  S.  E. 
130. 

Wyoming. — Kahn  v.  Traders  Ins. 
Co.  4  Wyo.  419,  62  Am.  St.  Rep.  47, 
34  Pac.  1059. 

England. — Rice  v.  Provincial  Jns. 
Co.  7  U.  C.  C.  P.  518. 
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^^  Clafin  V.  Commonwealth  Ins. 
Co.  110  U.  S.  81,  28  L.  ed.  76,  3  Sup. 
Ct.  507. 

^^  The  insured  had  submitted  to 
an  examination  provided  for  in  the 
policy  and  had  in  that  examination 
made  false  statements,  not  with  any 
intention  of  deceiving  the  insurer,  but 
merely  for  the  purpose  of  covering 
up  false  statements  made  previously 
to  other  parties.  The  court  said: 
"A  false  answer  as  to  any  matter  of 
fact  material  to  the  inquiry,  know- 
ingly and  wilfully  made,  with  in- 
tent to  deceive  the  insurer,  would  be 
fraudulent.  If  it  accomplished  its 
result  it  would  be  a  fraud  effected; 
if  it  failed,  it  would  be  a  fraud  at- 
tempted. And  if  the  matter  were 
material  and  the  statement  false,  to 
the  knowledge  of  the  party  making 
it,  and  willfully  made,  the  intention 
to  deceive  the  insurer  would  be  neces- 
sarily implied,  for  the  law  presumes 
every  man  to  intend  the  natural  con- 
sequences  of  his  acts."  See  also  Vir» 
ginia  Fire  &  Marine  Ins.  Co.  v. 
Van-han,  80  Va.  832,  14  S.  E.  754. 

^ODoiloff  V.  Pha3nix  Ins.  Co.  82 
Me.  266,  17  Am.  St.  Rep.  482,  19 
Atl.  396. 

^  Jones  v.  Mechanics'  Fire  Ins. 
Co.  36  N.  J.  (7  Vroora)  29,  13  Am. 
Rep.    405. 

United  States. — See  also  Huck- 
berger v.  Merchants'  Ins.  Co.  4  Biss. 
(U.  S.  C.  C.)  265,  Fed.  Cas.  No. 
49 


§  3;];U)  JOYCK  ON  INSUKANCH 

iiiLi;  on  the  part  of  Iho  a^^sured  should  work  forfeiiiiro  of  all  claim 
under  tlioni,  t^talenionts  in  (he  proofs  of  loss,  honestly  made,  al- 
thouiih  subsequently  discovered  to  be  mistaken,  will  not  work  a 
forfeiture.^  A  negative  reply  to  a  question  in  (he  proofs  of  loss  as 
to  the  pendency  of  foreclosure  proceedings  against  the  property 
will  not  avoid  the  policy  if,  although  instituted,  such  proceedings 
had  progressed  to  a  final  decree  before  the  loss  occurred.^  And, 
where  the  insured  omitted  to  state  in  the  proofs  the  fact  that  there 
was  an  encumbrance  on  the  property,  the  omission  being  due  to 
the  fact  that  there  was  a  mistaken  belief  on  the  part  of  the  insured 
that  the  encumbrance  was. not  a  lien,  it  was  held  not  to  work  a 
forfeiture.'*  So  where  the  mistake  of  the  insured  was  due  to  his 
ignorance  of  the  English  language,  and  the  statement  was  under  the 
direction  of  (he  person  who  aided  him  in  making  the  proofs,  and 
it  appeared  that  it  was  not  made  by  the  insured  wilfully  or  with 
any  intent  of  defrauding  the  company,  there  was  held  no  for- 
feiture.* An  estimate  of  the  value  of  insured  property  by  the 
insured  in  his  proofs  of  loss  will  not  constitute  fraud  if  he  places 
the  amount  too  high  merely  through  inadvertence  or  mistake.^  So 
a  mere  error  in  opinion  without  any  dishonest  intention  in  stating 
the  value  of  property  does  not  avoid  it  even  though  it  exceeds  the 
actual  value  of  the  goods,  as  false  swearing  in  order  to  create  a 
forfeiture  must  be  wilfully  and  knowingly  done  with  intent  to 
defraud  insurer.''^  Where  an  insurance  policy  provides  that  fraud 
by  false  swearing  or  otherwise  shall  vitiate  it,  it  is  held  that  it 
becomes  void  by  a  demand  under  oath  on  the  part  of  the  insured 

6,822;  Huchberger  v.  Home  Ins.  Co.  Texas.— -Lion     Fire     Ins.     Co.     v. 

5  Biss.  (U.  S.  C.  C.)  106,  Fed.  Cas.  Starr,  71   Tex.  733,  12  S.  W.  45. 

No.  6,821.  Wisconsitt. — Parker      v.      Amazon 

California. — West    Coast    Lumber  Ins.  Co.  31  Wis.  363. 

Co.  V.  State  Investment  and  Ins.  Co.  ^  Kepublic  Fire  Ins.  Co.  v.  Weide 

98  Cal.  502,  33  Pac.  258.  (Insurance  Cos.  v.  Weide)   14  Wall. 

7oM;a.— Stone  v.  Hawkeye  Ins.  Co.  (81  U.  S.)   375,  20  L.  ed.  894. 

68  Iowa,  737,  56  Am.  Rep.  870,  28  ^  i^^i^^gibbons     v.      Merchants'      & 

N.  W.  47.  Bankers'   Mutual  Fire  Ins.   Co.  126 

Jlanjland.— Planters'   Mutual   Ins.  Iowa,  52,  70  L.R.A.  243,  101  N.  W. 

Co.  v.  Deford,  38  Md.  382.  454. 

Massachusetts.-^Liit]G    v.    Phosnix  *  Thierolf   v.   Universal    Fire    Ins. 

Ins.  Co.  123  Mass.  380.  Co.  110  Pa.  37,  20  Atl.  412. 

Neic    Jersey. — Carson     v.     Jersey  *  Dogge  v.  Nortli western   National 

City  Fire  Ins.  Co.  14  Vroom  (43  N.  Ins.  Co.  49  Wis.  501,  5  N.  W.  889. 

J.  Law)   300,  39  Am.  Rep.  84.  ^  Erb    v.     German-American    Ins. 

Neiv    York.— liohrhack    v.    ^tna  Co.    98    Iowa,    606,   40    L.R.A.    845, 

Ins.  Co.  62  N.  Y.  613 ;  Wolf  v.  Good-  67  N.  W.  583. 

liue    Fire    Ins.    Co.    43    Barb.    400;  'Post    v.    American    Central    Ins. 

Unger   v.   Peoples'   Fire   Ins.    Co.   4  Co.  51  Pa.  Super.  Ct.  352. 
Daly  96. 
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for  the  whole  amount  of  the  loss,  where  part  of  the  loss  is  payable 
to  mortgagees.*  A  policy  of  fire  insurance  procured  by  fraud  is 
void  without  any  provision  to  that  effect,  although  it  contains  a 
provision  that  it  shall  be  void  for  fraud  or  false  swearing  in  con- 
nection with  the  proofs  of  loss.^  and  where  the  insured  submitted 
in  his  proofs  false  and  altered  notices,  it  was  held  to  defeat  his 
claim. ^°  Under  a  Wisconsin  statute  which  provides  that  where 
''any  policy  of  insurance  shall  be  written  to  insure  any  real  prop- 
erty, and  the  property  shall  be  wholly  destroyed  without  criminal 
fault  on  the  part  of  the  assured  or  his  assigns,  the  amount  of  insur- 
ance written  in  such  policy  shall  be  taken  conclusively  to  be  the 
true  value  of  the  property  when  insured,  and  the  true  amount  of 
loss  and  measure  of  damages  when  destroyed,"  it  is  held  that 
fraudulent  statements  as  to  the  value  of  the  property  will  not, 
where  the  property  is  totally  destroyed,  create  a  forfeiture,  not- 
witlistanding  the  policy  provides  for  forfeiture  in  case  of  fraud  or 
false  swearing. ^^  A  statute  enacting  that  immaterial  and  innocent 
misstatements  shall  not  avoid  a  policy  of  insurance  refers  to  state- 
ments made  in  procuring  the  policy,  and  does  not  relieve  the  assured 
from  a  forfeiture  incurred  by  his  knowingly  making  a  false  state- 
ment, under  oath,  in  his  proofs  of  loss.^^  An  affidavit  sent  as  proof 
of  loss,  stating  that  the  insured  goods  ''were  burned  up  and  de- 
stroyed by  fire,"  when  in  fact  most  of  them  were  destroyed  by 
smoke  and  water,  so  as  to  constitute  a  total  loss,  is  not  false  swear- 
ing within  the  meaning  of  such  a  policy.^^  A  statement  in  the 
proofs  of  loss  that  the  goods  were  "burned  up  and  destroyed  by 
fire,"  when  as  a  matter  of  fact  some  of  them  were  destroyed  by 
smoke  and  water,  is  not  within  the  meaning  of  a  provision  forfeit- 
ing the  policy  in  case  of  "fraud  or  false  swearing."  ^*  In  an  action 
upon  a  policy  of  insurance  containing  a  clause  that  it  shall  be  void 
if  tlie  insured  has  concealed  or  misrepresented  any  material  facts 
or  circumstances  concerning  the  insurance,  or  in  case  of  any  fraud 
or  false  swearing  touching  any  matter  relating  to  the  insurance  or 

'  Lewis  V.  Council  Bluffs  Ins.  Co.  ulent   overestimate  in  the  proofs  as 

()3  Iowa,  193,   18  N.   W.   888.  to  the  value  of  the  personal  property 

^  Moore  v.  \'iigiiiia  Fire  &  IMarine  would  det'cat  a  recovery  lor  the  real 

Ins.  Co.  28  Gratt.  (Va.)  508,  20  Am.  propeitv   covered   bv   such   policy. 

Hop.  .373.  ^'^BoUoff   v.    Phcrnix   Ins.    Co.    82 

1°  Vir-iinia  Fire  &  Marine  Ins.  Co.  Me.   2(i(j,  17   Am.    St.   Rep.   482,   10 

V.    Vaugiian,   88   Va.   832,    U   S.    K.  Atl.  39fi. 

754.  ^^  Kahn    v.    Traders'    Ins.    Co,    4 

"Oshkosh    Packitif,'    &    Provision  Wyo.  419,  62  Am.   St.   Hep.  47,  34 

Co.   V.   Mercantile   Ins.   Co.   31   Fed.  Pac.  1059. 

200.     In   this  case,  however,  it   was  ^*  Kahn    v.    Traders'    Ins.    Co.    4 

hold  that  if  the  ;>olicy  '-overod  both  Wyo.  419,  (32  Am,   St,   Rep,  47,  34 

real  and  personal  property,  :i  fraud-  ]*ac,  10j9. 
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the  subjoi't  thorcof,  wliorc  tlic  fraud  relied  on  by  the  defense  is 
"false  swearing,"  the  ex])reSv^ion  "fraud  and  false  swearin.i;,"  taken 
in  eonnection  with  this  issue,  has  the  same  si.unificanee  as  "fraud 
or  false  swearing."  "False  swearing"  is  fraud,  and  consists  in  know- 
ingly and  intentionally  stating  upon  oath  what  is  not  true.^^ 

§  3340.  Effect  of  false  statements  as  to  amount  of  loss  where 
actual  loss  exceeds  amount  of  insurance. — In  Nebraska  ^^  it  is  held 
that  though  the  policy  provides  that,  in  case  of  fraud  or  false 
swearing,  it  shall  be  forfeited,  yet  that  wilfully  false  statements  in 
the  proofs  as  to  the  amount  of  the  loss  will  not  avoid  the  policy, 
provided  the  actual  loss  exceeds  the  entire  amount  of  the  insurance. 
In  Maine,  however,^''  it  is  held  that  even  though  the  amount  of  the 
losses  exceeds  the  insurance,  false  statements  in  the  proofs  will 
nevertheless  forfeit  the  policy.  And  in  another  case  where  it  ap- 
peared that  the  insured  had  sworn  falsely  as  to  the  value  of  the 
goods  it  was  held  that  the  following  instruction  to  the  jury  was  not 
erroneous:  "No  false  swearing  in  making  proof  of  loss  will  avoid 
the  policy,  unless  the  evidence  satisfies  the  jury  that  the  plaintiff 
knowingly  and  wilfidly  swore  falsely  as  to  some  material  fact,  and 
that  the  burden  of  proof  is  on  the  insured  defendant  to  show  the 
wilful  intent."  ^^ 

§  3341.  Effect  of  discrepancy  between  amount  claimed  in  proofs 
and  amount  of  verdict. — A  discrepancy  between  the  sworn  statement 
of  the  insured  as  to  his  loss  and  the  actual  loss  proved  on  the  trial 
will  only  in  case  of  showing  a  material  and  intentional  overvaluation 
by  him,  be  considered  evidence  of  false  swearing.^^    The  discrepancy 

i^Linscott   V.   Orient   Ins.    Co.   88  (U.    S.    C.    C.)    443,   Fed.    Cas.   No. 

Me.   497,  51  Am.   St.   Rep.   435,  34  5,297;  Huchberger  v.  Home  Ins.  Co. 

Atl.  405.  5  Biss.    (C.   C.)    106,  Fed.   Cas.  No. 

1^  Springfield  Fire  &  Marine  Ins.  6.821 ;  Howell  v.  Hartford  Fire  Ins. 

Co.  V.  Winn,  27  Neb.  649,  5  L.R.A.  Co.  Fed.  Cas.  No.  6,780,  3  Ins.  L.  J. 

481,  43  N.  W.  401.  659;  Marion  v.  Great  Republic  Ins. 

I'Dolloff   V.   Phcenix   Ins.    Co.   82  Co.    35    Mo.    148;    Sleeper   v.    New 

Me.   266,  17  Am.   St.   Rep.   482,   19  Hampshire  Fire   Ins.   Co.  56  N.  H. 

Atl.  396.  401 ;  Haigh  v.  De  La  Cour,  3  Camp. 

18  Phcenix  In.s.  Co.  v.  Summerfield,  319,  13  R.  R.  813;  Levy  v.  Baillee, 

70  i\Iiss.  827,  13   So.  253.     A  mere  7  Ring,  349,  5  M.  &  P.  208,  9  L.  J. 

wilfully     false    statement    will    not  (0.  S.)  C.  P.  308;  Chapman  v.  Pole, 

work  a  forfeiture  of  a  policy  of  in-  22  L.  T.   (N.  S.)   306;  Goulstone  v. 

surance   under  a  condition   that   "all  Royal    Ins.    Co.    1    Fost.    &    F.    276; 

fraud  or  attempt  at  fraud  by  false  Britton  v.  Royal  Ins.  Co.  4  Fost.  & 

swearing  or  otherwise"  should  cause  F.  905,  15  L.  T.  872;  Pailv  v.  Phoenix 

such     forfeiture     when     such     false  Ins.  Co.  19  U.  C.  Q.  B.  110;  Seghetti 

statement  could  not  deceive  the  com-  v.  Oucon  Ins.  Co.  10  L.  C.  Jur.  243. 

panv  to  its  injury:     Shaw  v.   Scot-  ^^  Clark  v.  Phoiuix  Ins.  Co.  36  Cal. 

tish "^Commercial  Ins.  Co.  1  Fed.  761;  168. 
Geib  V.  Enterprise  Ins.   Co.  1  Dil' 
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between  the  amount  claimed  by  the  insured  and  the  amount  of  the 
verdict  may  be  so  great  that  an  intention  to  deceive  the  insurer 
will  be  presumed,  and,  in  the  absence  of  any  evidence  showing  a 
mistake  on  the  part  of  the  insured,  the  verdict  will  be  set  aside. 2° 
So  also  where  the  proofs  stated  the  value  of  the  property  to  be 
eleven  hundred  and  sixty-one  dollars,  and  the  verdict  was  for  less 
than  one  hundred  dollars,  it  was  held  the  fact  showed  a  violation 
of  the  provision  as  to  fraud  and  false  swearing.^  In  another  case 
where  the  policy  contained  the  provision  of  forfeiture  in  case  of 
fraud  or  false  swearing,  the  assured  in  his  proofs  claimed  the 
amount  of  loss  to  be  eighteen  hundred  and  forty-five  dollars  and 
seventy-five  cents,  and  on  the  trial  testified  that  the  property  de- 
stroyed was  worth  two  thousand  dollars.  The  jury  found  a  verdict 
for  five  hundred  dollars,  but  it  was  held  that  this  was  not  con- 
clusively a  finding  of  fraud  on  the  part  of  the  insured,  and  would 
not  authorize  a  judgment  for  defendant  on  the  verdict.^  And 
where  the  insured  claimed  the  loss  of  three  thousand  one  hundred 
and  three  dollars  and  seventy-six  cents,  and  the  jury  found  a 
verdict  for  about  eight  hundred  dollars,  it  was  held  not  to  be 
evidence  of  fraud.'  Thus,  it  will  be  seen  that  a  mere  discrepancy 
is  not  of  itself  evidence  of  fraud.  The  statement  may  have  been 
made  by  the  insured  in  good  faith.  It  may  have  been  merely 
an  honest  expression  of  his  opinion  as  to  the  value  of  the  property. 
A  valuation  of  property,  however,  which  is  greatly  in  excess  of 
the  loss  as  found  by  the  jury  may  be  evidence  of  fraud  or  false 
swearing,  and.  in  connection  with  other  facts,  may  justify  the 
court  in  finding  for  the  insurer;  and,  as  we  have  already  stated  in 

2°  Where      the      insured      claimt'd  ^Furlong  v.  Agricullural  Ins.  Co. 

twentv-three    thousand    dollars    loss,  64  Hun  (N.  Y.)  632,  18  N.  Y.  Supp. 

and  the  jury  found  about  five  thou-  844,   28   Abb.   X.   C.  444,  4()   N.   Y. 

sand    dollars,    it    was    held    that    the  St.   Rep.  856. 

oven^tateuient    of   lo.^s    was  so   great  ^  Obersteller  v.  Commercial  Assur. 

as   to    warrant    an    inference    of    an  Co.  96  Cal.  64.3,  31  Pac.  587,  22  Ins. 

intent     to     defraud     the     company:  L.  J.  392. 

Sternheld   v.   Park   Fire  Ins.   Co.  50  MVoIf    v.    Goodhue    In.s.    Co.    43 

Ihm    (N.    Y.)    262,   2   N.    Y.    Supp.  Barb.    (N.    Y.)    400.      See    also    the 

766.     And  where  the  insured  claimed  following    cases    where    discrepancy 

his    loss    to    be    two    thousand    four  existed      between     amount     of     loss 

hundred  dollars  and  the  jury  found  claimed   and   verdict   of  jury,  and  it 

one   thousand   and   si.xty  dollars,  the  was    held    not   to    be    fraud   or   false 

verdict   wa.s,  on  the  defendant's  mo-  meaning:        Marchesseau      v.      Mer- 

tion,    set    aside:      Wall    v.    Howard  chants'  Ins.   Co.   1  Rob.    (La.)    438; 

his.  ('(».  51  Mc.  32.     See  also  Levy  Williams  v.  Phoenix  Ins.  Co.  (il  Me. 

V.   Haillee,  7   P.ing.   349,  5   M.   &    P.  67;   Gerhauser  v.  North  British    Ins. 

208,  9  L.  J.   ((>.  S.)   C.  P.  108;  Mc-  Co.  7  Nev.  174;  Moore  v.  Prolcction 

Leod  V.  Citizens'  Ins.  Co.  13  Nova  Ins.  Co.  29  Me.  97,  48  Am.  Dec.  514. 
Scotia  L.   R.  21. 
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the  c'oninicnoomont  of  this  >^cctioii.  iho  discrepancy  may  in  such 
case  be  so  great  thai  tiaud  will  liv-  iiresuined  iu  the  absence  of  evi- 
dence showing  a  mistake  on  the  i)ar(  of  lh(?  insured.  Tliougli  tlio 
iury  may  lind  a  verdict  for  a  nuich  less  amount  tlian  that  chiimed 
by  tlie  insured,  it  may  also  lind  that  no  fraud  was  intended,  and 
thus  ])rc\cut  a  judmnent  for  tlu^  insurer.* 

§  3342.  Where  fraud  or  false  swearing  enters  into  some  of  the 
items  only. —  If  a  policy  contains  a  stijtulation  tliat  pro\id(>s  for  for- 
feiture in  case  of  fraud  or  false  swearing  in  furnisiiing  the  proofs 
of  loss,  and  the  fraud  or  falsehood  enters  into  some  of  the  items 
only,  this  will  nevertheless  operate  to  defeat  a  recover}''  upon  any 
part  of  the  jtolicy.  So  where  a  fire])olicy  ])rovided  that  all  fraud 
or  attempt  at  fraud,  or  false  swearing,  on  the  part  of  the  assured, 
should  forfeit  all  claim  under  the  policy,  and  the  policy  insured 
two  thousand  dollars  on  buildings,  one.  thousand  dollars  on  ma- 
chinery and-  fixtures,  and  two  thousand  dollars  on  stock  of  grain, 
etc.,  and  a  loss  having  occurred,  the  insured,  in  his  sworn  proofs 
of  the  loss  made  a  false  and  fraudulent  statement  as,  to  the  stock 
of  grain,  etc.,  but  not  as  to  the  other  subjects  of  insurance,  it  was 
held  that  the  entire  policy  was  forfeited.^ 

§  3343.  False  statements  by  agent  of  insured  in  proofs  of  loss. — 
If  the  insured  permits  his  agent  to  make  out  llie  pnmfs  of  loss,  and 
the  proofs  contain  false  statements  by  the  agent,  such  statements 
will  defeat  recovery  on  the  policy  containing  a  condition  against 
fraud  or  false  swearing.  Thus,  wdiere  a  person  insured  his  house- 
hold effects  and  a  loss  having  occurred  he  got  his  wife  to  make  the 
inventory,  it  was  held  that  he  was  liable  for  the  false  statements 
therein.^  So  false  swearing  by  a  wife  in  making  proofs  of  loss  as 
agent  ex  necessitate  for  her  husband,  does  not  work  a  forfeiture  of 
the  insurance  when  not  sub.sequently  ratified  by  him.' 

§  3344.  False  swearing:  after  commencement  of  suit. — Though 
the  policy  contains  a  clause  providing  for  forfeiture  in  case  of  fraud 
or  false  swearing,  yet  any  false  swearing  after  an  action  has  been 
brought  on  the  policy  will  not  defeat  the  rights  of  the  plaintiff'  to 
recover,  or  affect  any  verdict  which  may  have  been  rendered.^ 

*  Rice  v.  Provincial  lus.  Co.  7  U.  Farmers'   Mutual   Fire  Ins.   Co.  130 

C.  C.  P.  548.  Wis.  189,  9  L.H.A.(N.S.)   485n,  118 

5  Moore  v.  Virginia  Fire  &  Marine  Am.  St.  Kop.  1U09,  109  N.  W.  952. 
Ins.  Co.  28  Gratt.  (Va.)  508,  26  Am.  On  effect  of  fraud  or  false  swear- 
Rep.  373.     See  Oshkosh   Packing  &  ing  by  agent  of  insured  in  making 
Provision  Co.  v.  Mercantile  Ins.  Co.  proofs  of  loss,  see  notes  in  9  L.R.A. 
31    Fed.   200.  (N.S.)    485;   52   L.R.A. (N.S.)    1074. 

^  Mullin   v.   Vermont   I^Iutual   Fire  ^  So   held  in   Deitz  v.   Providence- 

In.'^.  Co.  58  Vt.  113.  4  Atl.  817.  Washington  Ins.  Co.  33  W.  Va.  520, 

7  Evans      v.      Crawford      Countv  25  Am.  St.  Rep.  908,  11  S.  E.  50. 
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§  3345.  Subsequent  proof  to  be  taken  in  connection  with  former 
proof. — It  may  often  happen  that  after  the  proof  of  loss  has  been 
made  the  insnrer  will  require  a  second  set  of  proofs.  In  such  a 
cai>e  the  second  set  will  not  nullify  tlie  prior  proofs,  but  both  are 
to  be  taken  together,  the  subsequent  supplying  any  defects  in  the 
prior,  and  the  prior  to  correct  any  errors  in  the  subsequent.  The 
two  sets  will  be  regarded  as  constituting  the  proof  of  loss.  Thus, 
where  the  insurer  objected  to  the  first  set  of  proofs  only  because 
they  did  not  contain  a  particular  account  of  the  loss,  and  the 
insured  then  furnished  another  set,  which  the  insurer  objected  to 
only  on  the  ground  that  the  magistrate's  certificate  was  insufficient 
and  defective,  it  was  held  that  if  the  magistrate's  certificate  was 
sufficient  in  the  prior  set  of  proofs  the  subsequent  one  would  not 
nullify  it,  even  if  defective,  and  that  both  sets  were  to  be  construed 
together.^ 

§  3346.  Where  laws  of  association  require  approval  of  subordinate 
lodge:  power  to  reject. — A\'here  tlie  laws  of  a  relief  fund  association 
provide  that  on  notice  of  the  disability  of  a  member  a  board  of 
physicians  shall  examine  him  and  report  to  the  supreme  council, 
that  all  proofs  for  death  or  disability  benefits  shall  be  approved  by 
the  subordinate  council,  and  that,  upon  approval  of  satisfactory 
proofs  of  a  member's  disability,  he  will  be  entitled  to  a  benefit,  it 
is  hdd  that  the  suliordiiinte  council  cannot  finally  reject  a  claim. ^° 

§  3347.  Statutory  provisions. — If  a  statute  is  one  for  the  benefit 
of  the  insured,  as,  for  instance,  that  notice  and  proof  shall  be  suffi- 
cient where  furnished  within  .twenty  days,  the  insured  is  not 
(iljliged  to  furnish  proof  within  that  time  unless  it  is  required  by 
the  terms  of  the  policy  also.^^  In  some  of  the  states  there  have  been 
statutes  enacted  which  provide  that  any  condition  in  the  policy 
requiring  notice  and  proof  within  five  days  shall  be  void,  and  that 
in  such  cases  notice  and  ])roofs  within  a  rea.sonable  time  will  be 
'Ufiicicnt.^^      Where   the   statute   prescribes   what   shall   constitute 

'Brown  V.  Hartford  Fire  Ins.  Co.        Au::ona.—licy.    Stat.    1013     (Civ 

.')2  Hiiii  IN.  Y.)  2(i(),  aff'd  132  N.  Y.  Code)   p.  118(5,  sec.  ;J440  (fire  policy 

.')3n,  30  N.  E.  68.  to  conform  to  N.  Y.  Standard  foriii 

"AllK'rt     V.     Order     of     Chosen  a-s  modified);  Id.  p.   1187,  sec.  3142 

Friends   (IT.  S.  C.  C.)   34  Fed.  721.  (blank    proofs    to    be    fnrnislied    l)v 


Me.  430. 


■■    li  . ,'    ■  ,         ,•  ,  f     iinv   mafjristrate  or  notary   pul)lic   a.s 

of     loss:     uith     rertnin     errf/>//on.s;    <?  .''""^^  ."^    '"''"""'•"'>■   ^"•'''    P^'O" 
standard    policy    provisions    are    not   ^'sion  \oi(l). 

inH.ided  in  I  he' foII<.\vin<r  list  as  such        Cr////or»/a.— DccnnK  s     Civ.     Code 
statutes  are  noted  elsewhere  herein:   lf>15,  sec.  2033  (notice  of  loss)  ;  2U33a 
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(time  for  giving  notice  of  accident,  Jvdiana. — Bums's  Annot.  Stat.  p. 
etc.);  2(i34  (preliminary  proofs);  504,  sec.  4803  (4923)  (condition  for- 
ll()37  (certiticate  when  dispensed  bidden  re(iuirin<>-  insured  to  <>"ive  no- 
witli);  see  Pen.  Code,  sec.  549  (as  to  tice  forthvvitii  or  witliin  the  ])eriod 
presenting  I'raudulent  or  false  claims  of  time  less  than  tive  days  of  the 
or  proof  in  support  thereof,  con-  loss  of  the  insured  property;  nor 
strued  as  to  i)resentin<i'  false  claim  shall  any  condition  be  inserted  in 
of  loss  to  insurer,  in  People  v.  Pana-  such  policy  re(|uiring  the  insured  to 
goit,  2")  Cal.  Ap}).  158,  143  Pac.  procure  the  certilicate  of  the  nearest 
70.  justice  of   the   peace,  mayor,   judge, 

Cou)iectuut. — See  Gen.  Stat.  1902,  clergyman,  or  other  otlicial  or  jierson 
sec.  3512  (mortgagee  to  cause  proofs  of  such  loss,  or  the  amount  of  such 
of  loss  to  be  made)  ;  see  3514  (proofs  loss  and  proxision  of  condition  to 
of  loss  how  made  and  tiled;  mortga-  contrary  void);  Act.  1911,  p.  525, 
gor.    See  also  Id.  sec.  3513).  c    21(5.      Approved    March    6,    1911 

Florida. — Comp.  L.  1914,  annot.  ("an  act  providing  for  the  manner 
sec.  3333  (2472)  (making  false  affi-  of  making  proof  of  loss  in  case  of 
davit  to  defraud  insurer  by  master  the  destruction  of  property  covered 
other  olticer  or  mariner  of  ship  or  by  tire,  lightning  or  tornado  ii>sur- 
vessel  punishable,  etc.).  Id.  sec.  3332  ance  for  the  appraisement  of  such 
(2471)  (making  false  invoice  or  bill  loss,"  etc.:  duty  to  furnish  pi'elimi- 
of  lading  to  defraud  insurer  by  nary  proof,  to  whom  and  time  for 
owner  of  ship  or  vessel,  etc.,  punish-  furnishing;  duty  of  insurer  where 
able,  etc.).  it  claims  such  proof  defective;  when 

Georgia. — Rev.  Code  1911,  sec.  duty  of  insured  to  remedy  defects, 
2490  (sec.  2108)  ("every  insurer  has  if  it  can  or  affidavit  showing  why  it 
right  to  i)rescribe  regulations  as  to  cannot ;  effect  of  failure  of  insurer 
notice  and  preliminary  proof  of  loss,  to  object;  notice  by  insurer  to  in- 
which  must  be  .substantially  complied  sured  of  amount  of  loss  admitted ; 
with  by  the  assured:  Provided,  the  failure  to  agree  and  provisions  as 
same  are  made  known  at  the  time  of  to  appraisement,  umpire,  etc.)  ; 
the  insurance,  and  are  not  materially  Burns's  Ann.  Stat.  1914,  sec.  4622g, 
changed  during  the  existence  of  the  construed  in  Continental  Ins.  Co.  v. 
contract.  An  absolute  refusal  to  pay  Bair,  —  Ind.  App.  — ,  114  N.  E. 
■waives  a  compliance  with  these  pi'e-  763;  Caledonian  Ins.  Co.  v.  Indiana 
Jiminaries"').  Reduction  Co.  —  Ind.  App.  — ,  115 

Idaho.— Sess.  L.  1911,  p.  752,  c.  K^E.  596;  see  Rev.  Stat.  1881,  sec. 
228,  sec.  45,  subdv.  9   (accident  and   3770. 

life  policy  not  to  limit  time  Avithin  Iowa. — Code  Suppl.  1898-1907, 
-ivhicli  proofs  of  claim  shall  be  fur-  Annot.  sec.  1742a.  Proofs  of  loss 
nished  to  the  company  to  a  period  (In  furnishing  proofs  of  loss  under 
of  less  than  ninety  days  from  the  any  contract  of  insurance  for  dam- 
date  of  death,  dismemberment  or  loss  ages  or  loss  of  personal  property  it 
of  sight  or  from  the  termination  of  sliall  only  be  necessary  for  the  as- 
any  other  disability)  ;  Sess.  L.  1913,  sured,  within  .sixty  days  from  the 
c.  185  (misstatement  of  interest  in  time  the  loss  occurs,  to  give  notice 
proofs  of  loss  no  defense,  Carroll  v.  in  writing  to  the  company  issuing 
Hartford  Fire  Ins.  Co.  28  Ida.  466,  such  contract  of  insurance  accom- 
154  Pac.  985).  jianied    by   an    affidavit,   stating    the 

Illinois.— IFLnrd's  Rev.  Stat.  1912,  facts  as  to  how  the -loss  occurred,  so 
p.  1340,  c.  78,  sec.  150  ( icind,  c/iclone  far  as  same  are  within  his  knowl- 
or  tornado  insurance;  notice  of  loss)  ;  edge,  and  the  extent  of  the  loss,  any 
Id.  p.  1343,  sec.  168  (farmers  county  agreement  or  contract  to  the  contrary 
mutual  live  stock  insurance;  proof  notwithstanding.  29  G.  A.  c.  73,  sec. 
of  loss  or  death).  3);    Suppl.    Code   913,   sec.   1742-a: 
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29  G.  A.  c.  73  (as  to  notice  of  proofs  happening  of  the  accident,  injury  or 
of  loss,  see  Salmon  v.  Farm  Prop-  death,  ''said  notice  may  be  given  to 
erty  Mutual  Ins.  Assoc,  of  Iowa,  168  the  company  insuring,  at  any  time 
Iowa,  521,  150  N.  W.  680);  Annot.  within  thirty  days  after  the  happen- 
Code  Supp.  1898-1907;  sec.  1744  ing  of  the  accident,  injury  or  death 
(notice  and  proof  of  loss:  time  of  and  shall  be  valid  and  binding  upon 
bringing  action:  provisions  not  af-  the  company);  L.  1915,  p.  51,  c.  78 
fected  by  contract;  18  G.  A.  c.  211,  (Act  relating  to  adjustment  and  pay- 
sec.  3.  See  S  3224  herein);  Laws  ment  of  fire  losses:  insurer  not  to 
1907-09,  p.  105,  c.  113,  sec.  2;  33  pay  loss  or  damages  until  after  ex- 
G.  A.  repealing  see.  1820  Code  (ac-  piration  of  forty-live  days  from  the 
cident  or  health  insurance:  time  limi-  date  when  proof  of  loss  is  executed, 
tation  for  suing :  notice  and  proof  with  certain  exceptions  as  where  ag- 
of  death,  disability,  etc.);  Code  see.  gregate  loss  not  in  excess  of  one 
1742  {construed  in  Parks  v.  Anchor  hundred  dollars,  and  where  permis- 
^lutual  Fire  Ins.  Co.  106  Iowa,  402,  sion  to  make  earlier  payment  given 
76  N.  W.  743).  by  insurance  commissioner,  etc.)   See 

Kentucky.— 1  Carroll's  Stat.  1915,  Rev.  Stat.  1883,  p.  446,  sec.  21. 

p.  492,  sec.   707    (assessment  or  co-  Massachusetts. — Acts  &  Res.  1910, 

operative   fire   insurance   companies:  p.  445,  c.  493,  sec.  I.  subs,  s-9   (ac- 

notice  of  loss  to  be  given  president  cident,     bodily     injury     or     disease: 

or  secretary  within  sixty  days  after  policy  to  specify  time  within  which 

such  loss  or  damage  and  proper  offi-  proof    of    claim    shall    be    furnished 

cers  of  corporation  shall  at  once  pro-  company  which  time  shall  be  not  less 

ceed    to    ascertain    and    adjust    such  than  ninety  days  from  date  of  death, 

loss  or  damage  and  the  manner  pro-  dismembennent    or    loss    of   sight    or 

vided  for  by  the  charter  and  by-laws  from    the    termination    of   any   other 

and    tlie    "provisions    of    this    act''),  disability:  not  to  apply  to  fraternal 

See  also  Acts  1916,  p.  329,  e.  28,  see.  associations,   etc.,   and   certain   other 

6;  Ky.  Stat.  sec.  639  (purpose  as  to  policies  not  affected), 

misrepresentations,    etc.,    in    applica-  Michigan. — Howell's      Stat.      Ann. 

tion   or  proof  of   loss,   construed   in  (2d   ed.)    p.   3393,   sec.    832,   c.   165, 

Kentucky  Fire  Stock  Ins.  Co.  v.  Me-  sec.  6,  subdv.   3    (time  within  which 

Williams,  173  Ky.  92,  190  S.  W.  697.  notice  of  accident   or   disability  not 

Louisiamt. — Marr's    Ann.    Stat.    p.  to    be   less    than    twenty    days   from 

1304,    sees.    3748,    3749     (companies  date   of   accident   nor   less   than   ten 

must  furnish  a.'isured  blank  proofs  of  days  from  date  of  beginning  of  dis- 

lo.ss:  as  to  details  of  loss,  etc.);  Id.  ability  from  sickness  on  which  claim 

p.    1253,    sees.    3636,    3637-42    (life,  based.     Provided  that  in  case  of  ae- 

health  and  accident  companies  must  cideiital  death  immediate  notice  may 

pay  witliin  thirty  days  from  written  be  required  "unless  the  notice  herein 

notice  and  proof  to  company  by  at-  specified  sliall  \w  sliown  not  to  liave 

tending   physician   in    form  recjuired,  been    reasonably    possil)le"):    Id.    ]). 

etc.;     |)ayment    not    to    be    delayed  3394,  sec.  8320,  c.  165,  sec.  6,  subdv. 

longer    tiian    tiiirty    days    from    due  4    (notice    sufficient    when    given    to 

notice  and   proof  of  disability  with-  agent     of     company     s|)eeified      in 

out  just  and  reasonable  grounds  such  j)olicy)  ;  Id.  ch.  165,  sec.  9  (Standard 

as  to  put  a  reasonable  and   jnudcnt  Accident  Policy;  to  contain  jirovision 

man  on   his  guard).  specifying  time  within   which   proof's 

Maine. — Laws  1907,  ch.  170  am'd'g  of    claim    sliall    be    furnished    to    tlie 

sec.  95,  c.  49  as  ain'd  by  c.  V^,  L.  company  which  time  shall  not  be  less 

1905    (time   within    which    notice    of  than    ninety   days   from   the   date   of 

accident,    injury    or    death    may    be  death,  dismemberment  or  loss  of  sight 

given,  not  to  be  limited  to  a  period  or  from  the  termination  of  any  other 

of   less   than    thirty    days    after   the  disability). 

5557 


§  3347  JOYCE  ON  INSURANCE 

Minnesota. — L.  1911,  p.  435  (as  to  wlion  given  lo  the  office  or  ag'ent  of 
service  of  proofs  of  loss,  notices,  etc.,  company  specified  in  policy), 
upon  foreiirn  companies)  ;  L.  1!)13,  New  IJampshire. — Pub.  Stat.  Ik, 
V.  18(i  (lite,  healtli  and  accident:  Sess.  L.  Siipp.  l!)01-li)13,  p.  417; 
time  limit  for  suing  willi  relation  lo  L.  1!)13,  c.  'J2(),  sec.  3  (accident  and 
liling  proofs  of  loss,  etc.  See  S  3224  Iiealtli  jjolicies  to  contain  standard 
herein:  also,  that  if  any  time  limi-  clauses  as  to  hiMniiing  action  i)rior 
tation  of  policy  with  respect  to  giv-  to  expiration  of  certain  time  aftei' 
ing-  notice  of  claim  or  furnishing  tiling  proofs  of  loss,  etc.,  also  i)ro- 
])roof  of  loss  is  less  than  that  pro-  vision  as  to  time  limitation  with  re- 
vided  hy  the  law  of  the  state  in  spect  to  notice  and  ])roof  of  loss 
■whicli  insured  resided  at  the  time  l)eing  extended  when  less  than  that 
policy  issued  such  limitation  is  ex-  permitted  hy  law  of  stale  where  in- 
tended to  agree  with  minimum  period  siired  resided  when  policv  issued,  see 
permitted  hy  such  law).  N.  Y.  stat.  below);  Pub."  Stat.  1!)()1, 

Missuuri. — Rev.     Stat.     1899,    sec.  o.  170,  sec.  G  (as  to  notice  in  writing 

7899;  Kev.  Stat.  1909,  sec.  0948   (as  by  insured  to  secretary,  etc.;  also  as 

to     furnishing    proof    of    death     in  to    requirements    as    to    sworn    state- 

ninetv    davs :    waiver:    construed    in  ment   of  loss;   construed   in   Levi   v. 

Leibling  v.  ]\rutual  Life  Ins.  Co.  of  Palatine  Ins.   Co.  75  N.  H.  551,  78 

X.  Y.  269    Mo.  509,  191  S.  W.  250)  ;  All.  617,  40  Ins.  L.  J.  491. 
Kev.  Stat.  1899,  sec.  7979;  Ann.  Stat.       New  York.—h.  1913,  p.  275,  c.  155. 

1906.  p.  3793    (providing-  for  notice  sec.  107    (accident  and  health  insur- 

witliin  ninety  days  after  loss,  inap-  ance  standard  provisions  as  to  notice 

]dicable  to   town   mutual   companies,  of  injury,  sickness  or  disability;  also 

under  sec.  8084.  p.  3840,  except  with  relative  to  furnishing  forms:  also  as 

respect  to  public  policy  indicated  by  to    filing    proofs    of    loss;    time    and 

said  statute;   construed  in  this  light  place  in  which  and  where  furnished; 

in  holding  that  proofs  "not  too  late,  same  relative  to  examination  of  per- 

under  tire  policy  in  such  company  in  son    insured,    autopsy,    etc. :    also    if 

Wicecarver  v.  Mercantile  Town  Mu-  time  limitation  in  policy  with  respect 

tual   Ins.   Co.  —  yio.   App.  — ,   117  to  giving  notice  of  claim  is  less  than 

S.  "\V.  698).  that    i>ermitted    by    law    of   state    in 

Montana. — Rev.  Codes  1907  (Civ.)  which  insured  resides  at  the  time  this 

sees.  5627  (notice  of  loss;  5628  (pre-  policy  is  issued,  sucli  limitation  is  ex- 

liminary    proofs)  ;    5631     (certificate  tended  to  agree  with  minirtuun  period 

when  dispensed  with).     See   §  3391  permitted  by  such  law), 
herein.  North  CaroZi'wa.— Gregory's  Sup)")l. 

Nebraska.— Id.  Rev.  Stat.  1913,  p.  *»  Pell's  Revisal,  p.  813,  sec.  4805b 

916    sec    324    e    31    art    6    sec    105  (^-ccident  and  health:  standard:  pol- 

(poiicv  against  "disease  or  bodil'v  in-  ^^^  ^"^   to   limit   time   within   which 

jurv  bv  accident  or  both  not  to"  con-  Proofs  of  claim    etc  ). 

tain  pi-ovision  limiting  time  to  which  ,  ^^^'"^/^^.^"^^^^f'-Co^^P^L     1)13, 

!.       r.     ,   ■  1    n   u     -e       -11  Ann.    (Civ.    Code)    p.    lo29    (lailure 

proots  of    claims  shall   be   furnisiied  .      n       •  ,         ^-a     .       ^         .■,         ur* 

i  ^  •    1    1         ii  to  furnish  certincate  of  another;     It 

to   company    to   a   period    less    than        ,.,.^.  -^^^  ^  .  ^^         y^^._ 

mnety  days  from  the  date  of  death,  narv"  proofs  of  loss  the  certificate  or 
dismemberment  or  loss  of  siglit  from  test"imonv  of  another  person  than  the 
the  termination  of  any  other  dis-  insured,  "it  is  sufficient  for  the  in- 
ability) ;  Rev.  Stat.  1913,  p.  915,  sec.  ^^u^-ed  to  use  reasonable  diligence  to 
324.  c.  31,  art.  6,  subs.  s.  4  (policy  procufe  it,  and  in  case  of  the  refusal 
against  disea.se  or  bodily  injury  by  of  such  person  to  give  it,  then  to 
accident  or  both  shall  contain  certain  furnish  reasonable  evidence  to  the 
provisions  that  notice  of  claim  for  insurer  as  such  refusal  was  not  in- 
indemnity  shall  be  deemed  sufficient  duced   by  any  just  grounds  of   dis- 
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belief  in  the  facts  necessary  to  be  once.  Fii-e  A^ssociation  of  Phila.  v. 
certified)  ;  Id.  p.  1528,  sec.  6j41  (no-  Kicbards,  —  Tex.  Civ.  App.  — ,  179 
tie€  to  be  given  without  unnecessary  tj.  VV.  926) ;  Id.  art.  IST^ta,  and  sec. 
delay)  ;  Id.  sec.  6542  (only  best  proof  3;  Act  April  2,  1913,  sec.  1  (certiti- 
in  power  of  insured  required);  Id.  cate  of  nearest  magistrate:  loss  of 
sec.  6545  (time  in  whicli  to  make  personalty  by  ure :  construed  m 
notice  of  loss:  blanks  to  be  fur-  bpriagtield  iire  &  ilanne  Ins.  Co. 
nished)  ;  Id.  sec.  6546  (as  to  failure  v.  Neims,  —  Tex.  Civ.  App.  — ,  184 
to  furnish  certificate  of  another  S.  \V.  1U94) ;  Kev.  Stat.  1911,  art. 
person).  ^714  (aj^plied,  and  condition  requir- 

Oklahoma. — Rev.  L.  Ann.  1910,  p.  ing  attenaing  physician's  report  every 
C60,  sec.  2709  (punishment  for  pre-  thirty  days  held  \oid.  First  Texas 
senting  false  proof  of  loss  or  fraud-  State  Ins.  Co.  v.  Herndon,  —  Tex. 
ulent  claim)  ;  Rev.  L.  1910,  sec.  3552  Civ.  App.  — ,  184  S.  \\\  283)  ; 
(as  to  giving  notice  must  be  com-  Sayles'  Ann.  Code  1897,  art.  3o79, 
plied  with  or  shown  to  have  been  as  am'd  by  Gen.  L.  1907,  p.  241,  c. 
waived.  Union  .Mutual  Ins.  Co.  v.  129  (applied,  and  condition  requir- 
Huutsberry,  —  Okla.  — ,  156  Pac.  ing  immediate  notice  of  injury  held 
327) ;  see  Rev.  L.  1910,  sec.  96/  (con-  void,  in  Aetna  Life  Ins.  to.  of 
strued  as  to  right  to  inspect  and  ap-  Hartford  v.  Grithn,  —  Tex.  Civ. 
praise;  under  policy  provision,  does  App.  — ,  123  S.  W.  432);  Rev.  St. 
not  mean  that  award  if  aijpraisers  1911,  art.  4949  (policy  stipulations 
must  be  included  in  the  proof  of  loss,  that  it  shall  be  void  or  voidable  for 
Springfield  Fire  &  Marine  Ins.  Co.  misrepresentations  in  proofs  of  loss, 
V.  Hays  &  Sons,  —  Okla.  — ,  156  to  be  of  no  effect ;  construed  in  Cam- 
Pac.  673).  t't^n  Fire  Ins.  Assoc,  v.  Puett,  —  Tex. 

Pennayliunia. — See  Pepper  &  Civ.  App.  — ,  164  S.  \V.  418,  and 
Lewis's  Dig.  Col.  2386,  sec.  99.  held  that  insurer's  liability  unaffected 

South  Dakota. — Rev.  Codes  (Civ.)  by  misrepresentations  as  to  vakie 
1903,  p.  811,  sees.  1872-1876  (as  to  where  personal  properly,  except  as  to 
notice  of  loss,   proofs,  etc.).  article  valued  exceeded  in  total  value 

Tennessee. — Thompson's  Shannon's  the  amount  of  insurance)  ;  see  Fidel- 
Tenn.  Code  1918,  p.  1330a,  sec.  3339  ity-Phenix  Fire  Ins.  Co.  v.  Sadow, 
(notice  of  loss:  mail  by  registered  —  Tex.  Civ.  App.  — ,  167  S.  W. 
letter  to  home  office:  service  by  pub-  334  (same  statute  construed  in  cou- 
iication,  etc.).  nection    with    false   statements,    etc., 

Texas. — Vernon's  Sayles'  Ann.  Civ.   in  proofs  of  loss). 
Stat.    1914,    art.    5714    (policy    con-        L'tali.—Comp.    L.    1!I07,    p.    1331, 
dition  or  stipulation  requiring  notice,    sec.   4403    (as  to  presenting  fraudu- 
etc,  within  le.ss  tlian  ninety  days  to   lent  claim  for  loss, of  insured  prop- 
be  void:   appUed   to   fire  pobcy  and   erty). 

proof  of  loss,  in  Fire  Association  of  Vermont. — Laws  1908,  ]).  101,  No. 
Phila.  V.  Richards,  —  Tex.  Civ.  App.  115  (tire;  when  not  to  be  void  for 
— ,  179  S.  \V.  926,  also  ai)i)lied  to  failure  to  make  and  deliver  proof  of 
policy  re«|uiremcnt  of  notice  in  less  loss:  insurer  to  give  notice  to  make 
than  said  time  from  beginning  of  and  deliver  proof  of  loss :  when  omis- 
illness,  in  First  Texas  State  Ins.  O.  sions  or  defect  in  such  ])roof  con- 
V.  Hare,  —  Tex.  Civ.  App.  — ,  180  S.  slitute  no  defense  to  action)  ;  Id. 
W.  282.  A.s  to  notice  of  accident  be-  sec.  3  (fire:  amount  of  loss  due  and 
ing  sullicient,  see  United  States  payable  in  sixty  days  after  receipt 
Fidelity  &  Guaranty  Co.  v.  Pressler,  of  satisfactory  proofs  and  insured 
—  Tex.  Civ.  App. — ,  179  S.  \V.  926)  ;  may  sue  after  ex|)ii-ati<)n  of  that 
Id.  art.  4874  (total  loss;  notice  and  time.  See  S  3224  herein). 
l)roof  of  loss  stipulations  unimpor-  Virfpnia. — Acts  of  Asscm.  l!)()6,  j). 
tant,    as    insurer    becouies    liable    at    140,  c.  112,  sjec.  29   (blank  forms  fur 
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jiullioiont  jM'ool's  of  loss,  i)i'oofs  of  loss  wliiob  conform  to  the  require- 
iiionis  of  >iuli  st;itii(e  will  ho  siillifiont,  thou;:2,h  Ihoy  may  not 
comply  with  the  conihtions  of  tlie  policy."  Under  a  proviso  of  the 
statute  that  in  case  of  loss  the  insured  should  state  "the  facts  as  to 
liow  the  loss  occurred  so  far  as  they  are  within  his  knowledge,  and 
the  extent  of  the  loss,"  an  allidavit  by  the  insured  that  "I  do  not 
know  how  the  tire  originated,  but  from  all  the  circumstances  I 
think  it  originated  from  the  flue,"  was  held  suflicient.^*  The  pro- 
vision of  the  Wisconsin  statute^**  prohibiting  any  accident  or 
cil:^ualty  company  from  limiting  the  time  for  an  insured  person 
to  serve  notice  of  any  injury  for  which  lie  is  entitled  to  make  a 
claim  to  less  than  twenty  days,  and  i)roviding  that  a  memorandum 
in  respect  to  the  matter  shall  be  clearh^  and  conspicuously  placed 
on  the  face  of  the  policy,  and  further  providing  that  a  specified 
manner  of  service  shall  be  suflicient,  does  not  relate  to  the  claim 
of  a  beneticiary  after  the  death  of  the  insured  ])ei'son.^* 

§  3347a.  Separation  of  damaged  from  undamaged  goods. — A 
provision  of  this  character  refers  to  damaged  articles  for  which 
insured  claims  recovery  and  not  to  cases  where  such  personal  prop- 
erty or  goods  have  been  destroyed. ^^  The  rule  of  liberal  construc- 
tion in  favor  of  assured  applies  and  only  a  reasonable  and  sub- 
stantial compliance,  suflicient  to  enable  assurer  to  estimate  the  loss, 


proofs   of  loss:    duty   of   insurer   to  not  to  repeal  or  modify  L.  1893,  c. 

deliver  same,  etc.).  124    [as  to   furnishing-  certificate  of 

Wciiihhujlon. — Remington's  Code  &,  notary  nearest  fire]  ;  both  laws  also 

Stat.    1915,    p.    2292,    sec.    6059-188  construed  in  connection  with  L.  1891, 

(accident,    disea.se    or    death:    policy  c  195,  see.  1  [as  to  standard  policy: 

not  to  limit  time  within  which  i)roof  held  invalid],  see  Vorous  v.  Phoenix 

of  loss  to  be  furnished  to  less  than  Ins.  Co.  102  Wis.  13,  78  N.  W.  160). 

ninety  days);  Id.  p.  2247,  sec.  6059-  As  to  statutes:  waiver  of  proofs, 

58    (misdemeanour   to   present   false  etc.,  see  §  3391  herein, 

proofs  of  loss,  etc.).  ^^  Warshawky    v.    Anchor    Mutual 

Whconsin.—^tat.    1913,    p.    1490,  Fire   Ins.   Co.   98   Iowa,  221,  67  N. 

sec.  1966-49a ;  1901,  c.  235,  sec.  1,  2 ;  W.   237. 

Suppl.  1906,  «ec.  1966-49a;  1907,  c.  ^^  Warshawky    v.    Anchor    Mutual 

118   (accident  and  casualty  company  Fire   Ins.   Co.   98   Iowa,  221,  -67   N. 

or  association  :  notice  of  injury  :  con-  W.   237. 

dition  to  he  printed  on  policy:   un-  ^**  Laws  1901,  e.  235,  p.  313. 

lawful  "to  limit  bv  any  means  or  in  ^^  Cady  v.  Fidelity  &  Casualty  Co. 

any  manner  the  t'ime  for  service  of  134  Wis.  322,  17  L.R.A.(N.S.)   260. 

any  notice  of  injury  that  may  be  re-  113  N.  W.  967. 

(juired  of  the  person  insured,  to  a  ^^  Weisberger  v.  Western  Reserve 
less  period  of  time  than  twenty  full  Ins.  Co.  250  Pa.  155,  95  Atl.  402,  46 
calendar  days;''  also  condition  a.s  to  Ins.  L.  J.  721,  723.  See  also  Win- 
service  of  said  notice  by  deposit  in  cliester  v.  North  British  &  Mercantile 
Post  Office  of  registered,  etc.,  let-  Ins.  Co.  160  Cal.  1,  35  L.R.A.(N.S.) 
ter) ;  Laws  1895,  p.  778,  sec.  5  (held  404,  116  Pac.  63. 
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is  required.^'^  Tlie  requirement  should,  however,  be  complied  with 
to  said  extent  unless  there  is  a  waiver  and  acts  which  are  so  far  a 
manifest  breach  of  the  condition  as  to  put  it  out  of  insurer's  jDOwer 
to  estimate  or  appraise  the  damage  or  loss,  precludes  recovery.'-^ 
^Vhere  all  property  covered  by  an  insurance  policy  was  injured 
by  either  fire,  water,  or  smoke,  insured  need  take  no  steps  to 
segregate  his  property,  under  a  policy  which  provides  that  dam- 
aged and  undamaged  property  shall  be  separated  and  cared  for  in 
such  manner  as  to  protect  the  undamaged  portion  from  further 
deterioration.^^ 

^■^  Greensrass  v.  North  River  Ins.  ^^  Winchester  v.  North  British  & 
Co.  139  NT  Y.  Supp.  937,  42  Ins.  L.  Mercantile  Ins.  Co.  160  Cal.  1,  35 
J.  522.  L.R.A.(N.S.)   404,  116  Pae.  63. 

^*  Farmers'  Mercantile  Co.  v. 
Farmers  Ins.  Co.  161  Iowa.  5,  141 
N.  W.  447,  42  Ins.  L.  J.  1026. 
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CHAPTER  LXXXIV. 
WAIVER  AND  ESTOPPEI^PROOFS  OF  LOSS. 

§  3354.     ^Yaivor  of  notice  and  proofs  of  loss. 

§  3355.     Acts  amountinc:  to  waiver  or  estoppel:  proofs  of  loss:  cases. 

^  335(5.     Acts  not  amounting:  to  waiver  or  estoppel:  proofs  of  loss:  cases. 

!5  3357.     Waiver  by  agent  of  company:  by  adjuster. 

^  3358.     "Waiver  of  notice  not  waiver  of  proofs. 

§  3350.     Acting-  on  oral  notice  waives  written  notice. 

§  3360.     Stipulation  in   jiolicy  that  waiver  must  be  in   writing  does   not 

apply  to  proofs  of  loss. 
§  3361.     Mere  silence  no  waive;r. 
§  3362.     Failing   to    give    notice    of   defects   within    reasonable   time    and 

specifying  iDarticular  defects:  retention  of  proofs. 
§  3363.     Only   defects  specified  can   be  relied   on  as   defense:   others   not 

specified  are  Avaived. 
§  3364.     Where  insurer  objects  to  proofs  and  refers  to  policy. 
§  3.3()5.     Failure  of  insurer  to  I'espond  to  inquiries. 
§  3366.     Wliere  insurer  requires  corrections  which  cannot  be  made  in  time 

limited  for  furnishing  proofs. 
§  3367.     Receipt   of  proofs   after   time   limited  by   policy   for  furnishing 

same. 
§  33()8.     Request  by  insurers  that  proofs  be  furnished. 
§  3369.     Same  subject :  conclusion. 
§  3370.     Effect  of  requiring  additional  proofs. 
§  3371.     Waiver  not  acted  upon,  etc. 
§  3372.     Where  person  insured  dies  witliout  knowledge  of  beneficiary  or 

insurers,  and  proofs  are  not  furnished  within  time  limited. 
§  3373.     Denial  of  liability  is  waiver  of  proofs  or  defects  in  proofs. 
§  3374.     Denial  of  liability:  charge  of  incendiarism. 
§  3375.     Denial  of  liability  may  not  operate  as  a  waiver. 
§  3376.     Refusal  to  pay  loss  because  of  pendency  of  garnishment  proceed' 

ings. 
§  3377.     Denial  of  liability  may  1)6  by  agent. 

§  3378.     Refusal  by  insurer  to  accept  proofs  of  loss  on  ground  of  no  lia- 
bility is  waiver. 
§  3379.     Where  company  declines  to  receive  proofs  as  not  being  in  time  or 

not  by  proper  person. 
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§  3380.     Refusal  to  furnish  blanks:  life  policy, 

§  3381.     Examination  under  oath  as  waiver  of  notice  of  proofs. 

§  3382.     Waiver  of  provision  as  to  particular  account  of  loss. 

§  3383.     Waiver  of  magistrate's  certificate. 

§  3384.     Where  insurer  estopped  from  setting  up  that  insured  has  sworn 

falsely  in  proofs:  adjustment  of  loss. 
§  3385.     Adjustment  as  waiver. 
§  3386.     Promise  to  pay :  waiver. 
§  3337.     Offer  by  company  to  paj'  in  settlement  of  loss  part  of  amount 

claimed. 
§  3388.     Payment  of  part  of  loss. 
§  3389.     Submission  to  arbitration :  waiver. 
§  3390.     Appearance  and  pleading  bj'  insurer:  waiver. 
§  3391.     Statutory  provisions:  notice  and  proofs. 
§  3392.     Letters  showing  waiver  of  proofs  of  loss. 
§  3393.     Waiver:  right  to  insist  that  proofs  were  not  furnished  by  proper 

person. 
§  3394.     Company  estopped  after  payment  of  money  into  court  to  claim 

proofs  insufficient. 

§  3354.  Waiver  of  notice  and  proofs  of  loss. — The  provision  in  the 
policy  reqniring  notice  and  proofs  of  loss  may,  like  all  the  other 
provisions  inserted  hy  the  insurers  for  their  benefit  or  protection, 
be  waived  by  them.^  As  a  general  rule,  where  sufficient  proofs 
are  furnished  and  tlie  ])rovision  is  waived,  the  effect  is  the  same  as 
if  the  condition  requiring  notice  and  proofs  was  struck  out  of  the 
policy.^  The  nonproduction  or  insufficiency  of  the  preliminary 
proofs  of  loss  required  by  a  policy  will  be  deemed  waived  by  the 
insurers,  if  their  conduct  is  such  as  to  render  the  production  or 

^  Commonweahli   Ins.   Co.   v.   Sen-       Lender  a  nonforfeiture  statute  with 

nett,  41  Pa.  St.  1()1.  tlie  provision  tliat  if  deatli  occur  with- 

See  also  Hart  v.  Employer's  Lia-  in  the  period  of  tem])orai'>'  insurance 

bility  As'sur.  Corp.  Ltd.  of  L.  E.  (U.  the  policy  amount  .shall  be  paid  not- 

S.  C.  C.)    122  Fed.  828    (accident);  withstanding    default    in    premiums 

Lee  V.  Casualty  Co.  of  Anieri<'a,  90  jirovided  notice  and  ])roofs  (jf  death 

Conn.  202,  90  Atl.  952   (requirement  be  furnished  within  a  spocilied  time 

of  immediate  notice  of  casualty  and  in  accordance  with  the  policy  require- 

claim  may   be   waived)  ;   Massack   v.  ments,  such  condition  is  for  insurer's 

Royal    In.s.    Co.    190    III.    App.    394  benefit  and  may  be  waived  by  it.    Mc- 

( lire );  Williams  V.  American  Ins.  Co.  Leod  v.  John  Hancock  Mutual  Life 

196  HI.  App.  370  (even  though  waiv-  Ins.  Co.  190  Mo.  App.  653,  170  S.  W. 

er    be    required    to    be    in    writing)  ;  234. 

Aetna  Ins.  Co.  v.  Jones,  —  Ind.  App.        ^  Commonwealth   Ins.   Co.   v.   Sen- 

— ,  115  N.  E.  697  (fire)  ;  Mim  v.  New  nett,  41  Pa.  St.  161. 
York  Life  Ins.  Co.  —  Mo.  Api).  — , 
181  S.  W.  606,  and  see  cases  through- 
out this  chapter. 
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correction  useless  or  uiinvailino;,  or,  as  to  induce  in  tlie  mind  of 
the  insured  a  belief  tli;;t  no  proof  will  be  required,  or  that  those 
already  furnished,  though  in  fact  defective,  are  satisfactory,  and 
therefore  sutlicient.'  The  question  concerning;-  whether  or  not 
there  has  been  a  waiver  of  this  provision  must  in  all  cases  depend 
upon  the  circumstances  of  each  particular  case.*  The  courts  will 
construe  this  provision,  as  a  rule,  against  the  insurer,  and  will  not 
scan  very  closely  evidence  introduced  by  the  insured  tending  to 
rebut  a  technical  forfeiture.^  The  general  rule  seems  to  be,  how- 
ever, that  any  act  or  series  of  acts  upon  the  part  of  the  insurer 
which  tend  to  create  a  belief  in  the  mind  of  the  claimant  under 
the  policy  that  notice  need  not  be  given,  or  that  proofs  of  loss  will 
be  unnecessary,  will  operate  as  a  waiver,  and  release  such  claimant 
from  a  compliance  with  the  provision.®  If  the  insurers  during 
the  time  Avithin  which  the  claimant  is  required  by  the  policy  to 


3  Williams  v.  Hartford  Ins.  Co.  54 
Cal.  442,  35  Am.  Rep.  77.  See  also 
Purves  V.  Germania  Ins.  Co.  44  La. 
Ann.  123,  10  So.  495 :  Rokes  v.  Ama- 
zon Ins.  Co.  51  M(l.  512,  34  Am.  Rep. 
323. 


aij-ent  notwitlistandin.ij-  policy  requires 
waiver  in  writing',  etc.). 

Indiana. — Providence  Washin2:ton 
Ins.  Co.  V.  Wolf,  168  Ind.  690, "120 
Am.  St.  Rep.  395,  80  N.  E.  26  (waiv- 
er of  proof  of  loss  within   specified 


Xeve  V.  Insurance  &  Trust  Co.  2   time  mav  be  inferred  from  acts  and 


McMuU.  (S.  C.)  237. 

^  Thierolf  v.  Universal  Fire  Ins.  Co. 
110  Pa.  St.  37,  20  Atl.  412. 

®  See  cases  cited  in  following  sec- 
tion; Walker  v.  German  Ins.  Co.  51 
Kan.  725,  33  Pac.  597. 

See  also  the  following-  cases: 

Arkansas. — American  Ins.  Co.  v. 
Danneliower,  89  Ark.  Ill,  115  S.  W. 


conduct  inconsistent  with  an  intention 
to  insist  uj^on  strict  performance). 

Iowa. — Teasdale  v.  City  of  New- 
York  Ins.  Co.  163  Iowa,  596,  145  N. 
W.  284,  43  Ins.  L.  J.  482  {considered 
under  §  3362  herein). 

Kentuckij. — National  Fire  Ins.  Co. 
v.  United  States  Building-  &  Loan 
Assoc. 's   Assignee,   21    Ky.    L.    Rep. 


950,  38  Ins.  L.  J.  506  (any  acts  or  1207,  54  S.  W.  714  (conduct  of  in- 
conduct  on  the  part  of  in.surer  or  its  surer  may  waive  acquirement  of  writ- 
authorized  agents  which  is  calculated    ten  proofs) 


to  and  does  mislead  insured  and  in- 
duces an  honest  belief  on  his  part 
that  strict   compliance  with   require- 


Maryland. — Citizens  Mutual  Fire 
Ins.  Co.  V.  Conowingo  Bridge  Co.  116 
Md.  422,  82  Atl.  372,  41  Ins.  L.  J. 


ments  a.s  to  proofs  of  loss  will  not  be   909  (waiver  of  forfeiture  consequent 


insisted  upon  will  operate  as  a  waiver 
or  create  an  estopi^el). 


upon    failure    to    file    proofs    arises 
where    as.surer,   with    full    knowledge 


Connecticut. — Lee  v.  Casualty  Co.  thereof,  or  where  it  ought  to  have 
of  America,  90  Conn.  202,  96  Atl.  952  had  knowledge,  recognizes  validity  of 
(waiver  may  be  infen-ed  from  con-   policy  or  by  its  acts  and  conduct  in- 


duct where  immediate  notice  of  cas- 
ualty and  claim  is  stipulated  for). 

Illinois. — Citizens  Ins.  Co.  v.  Stod- 
dard, 197  111.  330,  64  N.  E.  355,  aff  ^ 


duces  the  belief  that  it  did  not  intend 
to  rely  upon  the  forfeiture  and  it  is 
the  duty  of  the  president  of  insurer 
while    acting    for    it,    to    know    that 


99  111.  App.  469  (waiver  need  not  be  proofs  had  not  been  furnished  within 
in  express  terms  but  may  be  implied  the  time  required)  ;  Citizens'  Mutual 
from    acts    and    representations    of    Eire   Ins.   Co.   v.   Conowingo   Bridge 
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furnish  proofs  of  loss  by  their  acts  or  misconduct  induce  the 
insured  to  beheve  that  proofs  of  loss  will  be  unnecessary,  they  will 
be  estopped  to  set  up  in  defense  to  an  action  noncompliance  with 
the  provision^  And,  even  though,  where  a  stipulation  requiring  a 
sworn  statement  of  loss  is  breached,  no  waiver  might  arise  from  the 
mere  act  alone  of  insurer  in  investigating  the  loss,  still  where  its 
conduct  in  such  case  induces  on  the  part  of  assured  a  rea.sonable 
belief  that  formal  notice  of  proof  will  not  be  insisted  upon,  there  is 
a  waiver^*  In  this  connection  it  is  held  that  waiver  must  take  place 
before  suit  brought  upon  the  policy  and  before  the  time  for  subnlis- 
sion  or  filing  of  such  proof  is  recjuiredJ''    It  is  also  decided  that  all 

Co.  113  Md.  430,  77  Atl.  378,  39  acts  showing  intention  not  to  insist 
Ins.  L.  J.  1574  (any  acts  or  eon-  upon  policy  re(iuirement). 
duct  on  part  of  insurer  or  its  au-  SoiUh  Dakota. — Breeden  v.  Aetna 
thorized  agents  which  is  inconsist-  Life  Ins.  Co.  23  S.  Dak.  417,  122  N. 
ent  with  an  intention  to  insist  upon  W.  348  (acts  inconsistent  with  claims, 
strict  compliance  with  conditions  pre-  etc.:  notice  and  proof  of  injury), 
cedent,  or  which  are  calculated  to  mis-  West  Virginia. — Lusk  v.  American 
lead  insured  or  induce  him  to  believe  Central  Ins.  Co.  —  W.  Ta.  — ,  91  S. 
that  performance  of  condition  will  E.  1078  (tire;  conduct  which  induces 
not  be  required,  or  that  proofs  of  reasonable  belief  that  proofs  not  re- 
loss  will  be  ineffectual  and  nugatory  quired  or  wiiicli  amount  to  a  reeogni- 
will  if  insured  i.s  misled  constitute  tion  of  liability,  waives  requirement 
a  waiver. — Briscoe,  J.:  Bakhaus  v.  of  notice  and  proofs). 
Caledonian  Ins.  Co.  112  Md.  670,  77  '  The  words  of  the  court  in  Under- 
Atl.  310,  39  Ins.  L.  J.  1431, — Thomas,  wood  v.  Fanners'  Joint  Stock  Ins. 
J.).  See  also  Hartford  Fire  Ins.  Co.  Co.  57  N.  Y.  500,  per  Earl,  C,  are 
V.  Keating,  86  Md.  130,  63  Am.  St.  pertinent  in  this  connection:  "While 
Rep.  4f)9,  38  Atl.  29.  one  party  has  time  and  opportunity 

Michifjan.  —  Hummer  v.  Midland  to  comply  with  a  condition  i^recedent. 
Casualty  Co.  181  Mich.  386,  148  N.  if  the  other  party  does  or  says  any- 
\V.  41.3  (waiver  of  delay  in  giving  thing  to  put  him  off  from  his  guard, 
jjreliminary  notice  of  injury  may  be  and  to  induce  liim  to  believe  that  the 
infened  from  circumstances  evidenc-  condition  is  waived,  or  that  a  strict 
ing  tliat  insurer  did  not  purpose  ob-  compliance  witli  it  will  not  be  insist- 
jecting  on  that  ground  under  a  pol-  ed  on,  he  is  afterward  estopped  from 
icy  which  does  not  make  notice  a  con-  claiming  nonperformance  of  the  con- 
dition precedent  but  required  final  dition." 
proofs).  '^Ray  v.  Fidelity-Plienix  Ins.  Co. 

\eir  Ilam/jshi re. —Ferrv  v.  Dwell-  187  Ala.  91,  65  So.  536. 

ing  House  Ins.  Co.  67  X."H.  2i)l,  68  "^  Westclicster  Fire  Ins.  Co.  v.  Cov- 

Am.  St.  Rep.  6(i8,  33  Atl.  731,  26  Ins.  erdale,   9    Kan.    App.    651,    58   Pac. 

L.  J.  120  (insurer  cannot  avail  it.sejf  1029.      But   compare   x\.mericau    Na- 

of    the    omi.ssion    of    the    insured    to  tional  Ins.  Co.  v.  Euce,  2  Ohio  App. 

make  proof  of  loss  which  it  lias  in-  299,  39  Ohio  Cir.  Ct.  Rep.  169.     Ex- 

duccd  the  iaiter  to  abstain  frmn  inak-  amine  also  the  oi)inion  of  Power.s,  J., 

ing).  in   iiates  v.  (Jerman  Commercial  Ac- 

6»/»KJ.— American  National  Ins.  Co.  cidcnt  Co.  87  V(.  128,  88  Atl.  532.  42 

V.  Euce.  2  Ohio  Api).  299,  .{5  Ohio  In.s.  L.  J.  1797,  1800.     See  citations 

Cir.  Ct.  R.  169  (waiver  in  writing  not  imdcr  §  3773  iicrcin. 
necessary,  but  may  be  evidem-ed   by 
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rolcvant  evidence  should  be  admitted  whicli   tends  to  establish  a 
Nvaixei'  of  jtroofs  when  that  point  is  in  issue. '^'^ 

§  3355.  Acts  amounting  to  waiver  or  estoppel:  proofs  of  loss: 
cases. — A  letter  written  to  the  insured  by  the  superintendent  of  an 
insurance  company  statins;  that  the  claim  is  all  right,  and  that  if 
he  will  wait  a  few  days  the  amount  due  will  be  j)aid,  is  a  waiver  of 
any  defects  in  the  proofs.*  Proofs  of  loss  may  be  waived  by  acts 
or  statements  upon  the  part  of  an  adjuster  of  the  company,  thoup;h 
the  policy  may  provide  against  any  waiver  of  such  condition  by 
an  agent  of  the  company.^  Thus,  where  an  insurance  adjuster 
examined  into  the  loss  and  assured  [)laintifT  that  he  had  done  all 
that  was  necessary  under  the  policy,  and  that  the  loss  would  be 
paid,  and  that  he  would  send  him  proofs  of  loss  filled  out  and 
ready  for  the  latter's  signature,  it  was  held  there  was  a  waiver  of 
proofs.^*'  So  there  is  a  waiver  of  proofs  where  the  plaintiff  called 
upon  the  secretary  of  the  insurance  company  and  asked  for  blanks 
and  was  informed  by  such  officer  that  no  further  proofs  were  neces- 
sary and  she  need  do  nothing  more."  And  a  statement  by  the 
general  agent  of  the  insurer  to  the  insured  that  he  need  not  give 
the  general  notice  of  loss  provided  for  in  the  policy  is  a  waiver 
of  the  provision  as  to  notice. ^^  Again,  if  the  company  sends  one 
of  its  agents  to  adjust  the  loss,  such  act  will  estop  them  from  claim- 
ing that  proper  notice  has  not  been  given. ^^  And  if  an  expert, 
upon  accei>tance  through  a  local  agent  of  notice,  is  sent  and  he  is 
instructed  to  prepare  insured's  claim  there  is  a  waiver."*  So  where 
the  insured,  in  answer  to  the  question  whether  he  should  make  any 

^'^  Southern  Idalio  Conference  As-  elation  of  Credit  Men  v.  Home  Fire 

■soe.    of    Seventh    Dav    Adventists   v.  Ins.   Co.   of  Utah,  36  Utah,  20,  102 

Hartford  Fire  Ins.  Co.  26  Idalio,  712,  Pae.  631. 

145  Pac.  502.     See  Breeden  v.  Aetna  *  Jennings  v.  Metropolitan  Life  Ins. 

Life  Ins.  Co.  23  S.  Dak.  417,  122  N.  Co.  148  Mass.  61,  18  N.  E.  601. 

W.    348     (when    slight    evidence    of  ^  Pen-y  v.  Dwelling  House  Ins.  Co. 

waiver   sutficient).      Compare   Union  67  N.  H.  291,  68  Am.  St.  Rep.  668, 

Mutual   Ins.    Co.   v.   Huntsberry,  —  33  Atl.  731. 

Okla.  — .  156  Pac.  327.  ^°  Davidson  v.  Guardian  Assur.  Co. 

A  tinding-  of  facts  as  to  waiver  is  176  Pa.  525,  35  Atl.  220. 

necessary  to  support  a  judgment  as  ^^  Scott  v.   Security  Fire  Ins.   Co. 

the  mere  statement  of  legal  conclu-  98  Iowa  67,  66  N.  W.  1054. 

sions  is  insufficient  a.s  where  the  issue  ^^  American    Central    Ins.    Co.    v. 

was   raised   upon   the   point   whether  Heaverin,  18  Ky.  Law  Rej:).  190,  35 

or  not  the  required  written  notice  was  S.   W.   922. 

given  and  the  court  found  that  it  was  ^^  Home  Ins.  &  Banking  Co.  v.  My- 

not  given,   but   concluded    that   there  er,  93  111.  271. 

was    a   waiver   by    insurer's    conduct  "*  Liverpool,  London  &  Globe  Ins. 

but    without    stating   or   tinding   any  Co.  v.  "\'aleutiue,  Rap.  Jud.  Queb.  7 

facts  on  which  tiie  waiver  was  based  B.  R.  400. 
it  was  held  insufticient.     Utah  Asso- 
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further  proofs,  was  told  by  the  company's  secretary  that  ''he  could 
do  so  if  he  had  a  mind  to,"  it  was  held  that  this,  in  connection  with 
a  refusal  to  pay  and  accompanied  by  silence  as  to  the  sufficiency  of 
proofs,  was  a  waiver  of  all  defects.^*  If  it  is  agreed  by  the  insurer 
that  the  question  to  be  tried  shall  be  confined  to  that  of  the  cause 
of  the  loss,  this  will  estop  him  from  claiming  a  noncompliance  with 
the  provision  as  to  notice  and  proofs. ^^  So  demand  for  an  autopsy 
waives  proofs  of  death. ^** 

There  is  also  a  waiver  of  the  policy  requirements  as  to  form  of 
proofs  in  that  they  shall  be  signed  and  sworn  to,  etc.,  where  in- 
surer gives  advance  notice  that  such  will  be  rejected  and  a  different 
form  insisted  on,  and  the  proofs  received  were  rejected  and  returned 
with  the  objections,  which  objections  were  not  within  the  policy 
requirements;  ^^^  so  entering  into  negotiations  for  adjustment  and 
continuing  the  same  until  after  expiration  of  the  time  for  furnish- 
ing proofs  constitutes  a  waiver. ^^*= 

"Peoria  Marine  &  Fire  Ins.  Co.  v.  40  Ins.  L.  J.  108   (sending  adjuster 

Whitehill,  25  111.  466.  after  notice  of  injury  to  investigate 

^*  Walker  v.  Western  Assur.  Co.  18  claim  who  promises  to  notify  assured 

U.  C.  Q.  B.  19.  of    insurer's    action,    and    failure   to 

^**  Fisher  v.  Travelers'  Ins.  Co.  124  send  any  notice  or  request  for  further 

Tenn.   450,   138   S.   W.   316.     See   §  proofs  of  death  operates  as  a  waiv- 

3491  herein.  er)  ;    Globe   &    Rutgers    Ins.    Co.    v. 

15^  Western  Assurance  Co.  v.  J.  H.  Johnson,  —  Ky.  — ,  127  S.  W.  765, 

Mohlman  Co.  83  Fed.  811,  28  C.  C.  39  Ins.  L.  J.  1058   (delay  in  adjust- 

A.  157,  certiorari   denied  168  U.   S.  ing  loss  due  solely  to  disagreement  as 

710,  42  L.  ed.  1213,  18  Sup.  Ct.  949.  to    value    where    no    complaint    was 

"<=  American  In.s.  Co.  v.  Donnehow-  made   that   satisfactory   proofs   were 

er,  89  Ark.  Ill,  115  S.  W.  950,  38  wanting   or   that   failure   to   furnish 

Ins.  L.  J.  506.  same  caused  delay  or  refusal  of  in- 

See  further  as  to  waiver  generally  surer  to  settle,  waives  proofs  of  loss)  ; 

of  notice   and   proofs   tlie    following  Fidelitv  &  Casualty  Co.  of  N.  Y.  v. 

oases:  Cooper,  137  Ky.  Ill,  126  S.  W.  Ill 

California.— Bank  of  Anderson  v.  (investigating  claim  and  denying  lia- 

Home  Ins.  Co.  of  N.  Y.  14  Cal.  App.  bility,  waives).     See  §  3;]73  lierein. 

208,  111  Pac.  507,  40  Ins.  L.  J.  69  J/a/we.— Alezunas  v.  Granite  State 

(conduct    of    insurer    which    renders  Fire  Ins.   Co.   Ill   Me.  171,  88  Atl. 

l)roduction  or  correction  of  proofs  of  413,   42   Ins.    L.    J.    1755    (receiving 

loss  useless  or  unavailing  constitutes  ])roofs   without   objecting   to   raising 

waiver  or  creates  an  estojiix-l).  technical  point  relied  on  as  to  formal- 

Cr'eorry/a.— Stanley  v.  Stei'liiig  Mu-  ities   or  requiring  additional   i^roofs, 

tual  Lite  Ins.  Co.  12  (la.  A})p.  475,  77  where  a.ssurer  in  full  possession  of  all 

S.  K.  664  (accepting  ])roofs  of  deatli.  the  facts  and   is  neither  deceived  or 

])recludes    defense    that    pioof's    not  misled,  constitutes  waiver)  ;  Peabody 

liiniislicfl   in  compliance  with    policy  v.   Fratenuil  Accident  Assoc.  89  Me. 

stipulation:  then'  was  also  a  promise  96,  .35  Atl.  1020  (in  case  of  delay  in 

t(j|jay).  sending   notice,   furnisliing   first   and 

AV«/«f/,//.— Aetna  Life  Ins.  Co.  v.  second  blanks  for  proofs  without  con- 

Bethel,  140  Ky.  608,  131  S.  W.  523,  dition  other  than  the  one  that  send- 
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In  a  IVnnsylvaiiia  case  a  tram  liahilifj/  poliri/  of  indemnity 
a.uainst  lialiility  for  dama.sios  for  injuries  from  insured's  nse  of 
animals  and  veliieles  ]ir«»\i(le(l  loi'  iunncdiate  written  notice  upon 
(K-eurrenee  of  an  accident,  or  a  claim  made  on  account  of  an  acci- 
dent, or  a  suit  brouulit  to  enforce  such  claim.  It  appeared  that  an 
accident  occurred  for  which  insured  was  held  liable,  also  that  no 
written  notice  was  given  hut  information  was  sent  by  telephone  to 
insurer's  representative  of  the  issuance  of  the  writ  when  insured 
learned  of  the  accident  and  a  copy  of  the  sununons  was  sent,  receipt 
of  which  was  acknowled.iicd  by  insurer's  adjuster  witli  the  reserva- 
tion of  "our  rights  under  the  policy  pending  our  investigation." 
The  defense  in  the  case  was,  however,  undertaken  by  assurer.  It 
Avas  decided  that  although  upon  the  facts  as  to  the  waiver  itself  the 
question  Avas  one  for  the  jury  still,  in  view  of  said  reservation,  the 
insurer  had  upon  receiving  the  notice  conceded  its  liability  and 
should  have  made  an  investigation  within  a  reasonable  time  there- 
after and  if  such  investigation  disclosed  facts  warranting  a  defense 
it  was  its  duty  to  so  notify  insured;  and  that  such  conduct  was  pre- 
judicial to  insured  by  delaying  their  investigation  of  the  facts  so  as 
to  make  an  effective  defense  of  tbe  action  and  clearly  warranted  a 
finding  by  the  jury  that  insurer  waived  anj^  failure  of  insured  to 
comply  strictly  with  the  terms  of  the  policy  as  to  notice.^^* 


iiiii'  blanks  sliall  not  operate  as  a 
waiver,  making  bodily  examination 
and  not  pressing  charge  of  fraud, 
constitutes  a  waiver). 

Minnesota. — Larkin  v.  Glens  Falls 
Ins.  Co.  80  Minn.  427,  81  Am.  St. 
Rep.  286,  83  N.  W.  489  (investigat- 
ing cause  of  the  fire  to  determine 
amount  of  recognized  liability  and 
prei)aring  j^roofs  of  loss  from  infor- 
mation so  obtained,  and  inserting 
therein  a  stipulation  for  settlement 
which  insured  refuses  to  sign  waives 
making  and  serving  proofs). 

Missouri. — Ramsav  v.  General  Ac- 
cident Fire  &  Life  Ins.  Co.  160  Mo. 
App.  23(5,  142  8.  W.  763,  41  Ins.  L. 
J.  567  (health  policy;  preliminary 
notice  was  received  and  returned  for 
correction  by  the  jihysician  and  other 
acts  were  done  at  request  whereby  in- 
sured incurred  trouble  and  expense, 
held  a  waiver). 

yeic  Hampshire.  —  Bachman  v. 
Travelers'  Ins.  Co.  —  N.  H.  — ,  97 
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Atl.  223  (If  assurer  has  knowledge 
of  assured's  still  existing  disability 
and  that  a  release  which  he  had  exe- 
cuted was  not  understood  by  him, 
there  is  an  estoppel  to  assert  want  of 
knowledge  of  further  liability  or  to 
claim  that  proofs  of  injury  were  not 
furnished ) . 

South  Carolina. — Padgett  v.  North 
Carolina  Home  Ins.  Co.  99  S.  Car. 
364,  82  S.  E.  409  (right  to  further  or 
more  particular  proofs  is  waived  by 
making  no  demand  therefor,  and 
sending  investigator  after  receiving 
statement  of  total  loss  and  endeavor- 
ing to  get  assurer  to  sign  a  certain 
])aper). 

Ontario. — Fowlie  v.  Ocean  Acci- 
dent &  Guarantee  Corp.  4  Ont.  L. 
Rep.  146  (failing  to  object  or  de- 
mand further  proofs  and  denying  lia- 
bility waives  defects). 

i5d  Wachs  &  Co.  v.  Fidelity  &  De- 
posit Co.  of  Md.  248  Pa.  263,  93  Atl. 
1007,  46  Ins.  L.  J.  87. 


WAIVER  AND  ESTOPPEL  §  3356 

§  3356.  Acts  not  amounting  to  waiver  or  estoppel:  proofs  of  loss: 
cases. — A  condition  in  a  policy  of  insurance  recjuiring  notice  of 
loss  to  be  given  within  thirty  days  is  not  waived  by  a  vote  of  the 
directors  of  an  insurance  company  to  indefinitely  postpone  the  sub- 
ject of  a  loss,  which  is  construed  as  a  refusal  to  allow  anything  on 
account  of  it.^^  And  M-here  a  policy  insured  plaintiff's  horses 
against  fire  or  lightning,  it  was  held  that  a  waiver  of  a  right  to  re- 
quire proofs  of  loss  was  not  shown  by  a  letter  refusing  to  pay  if  the 
horse  died  from  any  other  cause.^''^  Again,  although  the  insurer 
may  have  made  a  careful  investigation  as  to  the  facts  of  the  loss 
l)efore  receipt  of  proofs,  yet  this  is  no  waiver  of  proofs ;  ^'  nor 
does  the  fact  that  persons  of  high  respectability  have  informed  the 
insurer  that  it  was  absolutely  impossible  for  the  insured  to  have 
lost  so  large  an  amount  of  goods  as  is  claimed  lead  to  the  irresistible 
conclusion  that  the  company  will  defend  the  suit  and  that  there- 
fore the  insured  need  not  furnish  proofs  of  loss.^^  And  where 
a  letter  was  written  by  the  secretary  of  the  insurance  company 
prior  to  the  expiration  of  the  time  limited  for  furnishing  proofs 
to  the  insured,  stating  that  he  has  investigated  the  claim  and 
considers  it  invalid,  but  the  insured  may,  if  he  so  desires,  reopen 
the  matter  and  furnish  the  proofs,  which  are  to  contain  proofs  of 
certain  facts  which  the  secretary  specifies,  such  fact  is  held  no 
waiver  of  proof.^" 

In  a  Federal  case  there  was  an  issue  whether  the  policy  was  for- 
feited for  nonpayment  of  premium  or  was  still  in  force  under  the 
Missouri  nonforfeiture  laws.  Insurer  insisted  that  the  benefit  of 
said  laws  had  been  waived  and  upon  its  counsel's  request  the  matter 
was  permitted  to  stand  until  the  determination  of  a  case  before  the 
United  States  Supreme  Court  involving  the  question  of  the  right  of 

^^Palrifk  v.  Farmers'  Ins.  Co.  43       And   a  receiver  into  whose  hands 

N.  H.  G'21,  80  Am.  Dec.  197.  insurer  had  pa.'^sed  prior  to  assured's 

^■^  Cornett   v.  Pha-nix   Ins.   Co.   67  illness,  lias  no  authority  to  investigate 

Iowa,  3S8,  25  N.  W.  673.  the  good  iaitli  of  assured  as  to  his 

^^  People's  Bank  v.  iEtna  Ins.  Co.  sickness  and  impose  a  forfeiture  by 

74  Fed.  507,  20  C.  C.  A.  630,  42  U.  rea-son  of  failure  to  give  notice,  nor 

S.  App.  81.  can  such  receiver  waive  notice  of  ac- 

Insurer  does  not   admit   the   sufTi-  cident.      Provident  Life   &   Accident 

ciency  of  preliminary   proofs  by  its  Ins.  Co.  v.  Elliott,  —  Ala.  — ,  73  So. 

act  in  first  examining  insured's  title,  476. 

where  it  is  merely  stipnialcd  that  such        ^^  People's  Bank  v.  TFAna  Ins.  Co. 

proofs  must  precede  jiayment.     Co-  74  Fed.  507,  20  C.  C.  A.  630,  42  U. 

lumbian  Ins.  Co.  v.  Lawrence,  2  Pet.  S.  App.  81. 

(27  v.   S.)    25,  7  L.  ed.  335.     And        20  ^Velsh  v.  Des  Moines  Ins.  Co.  77 

merely  sending  an  adjuster  does  not  Iowa,  376,  42  X.  \V.  324. 
waive  proof's.     Buinliam  v.  Koyal  Ins. 
Co.  75  Mo.  App.  304,  1   .Mo!   i;c])r. 
30«,  27  Ins.  L.  .1.  028. 
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insnrod  to  waivo  such  a  pro\  ision.  That  decision  wa.s  adverse  to 
insurer  and  thereupon  a  letter  was  sent  to  it  by  phiintitr's  counsel, 
asking  "if  the  company  will  insist  upon  a  suit  on  the  ]X)licy  by  us, 
or  will  settle  with  us  without  suit,  and  what  proofs,  if  any,  will  be 
necessary  for  us  to  send."'  The  company  claimed  a  forfeiture  on 
the  ground  that  proofs  were  not  furnished  in  the  re(piired  time,  but 
the  court  held  that  upon  the  foregoing  facts  it  was  estopped  to 
claim  a  forfeiture.^ 

In  New  York  an  imj)ortant  distinction,  in  re^^peet  to  waiver  or 
failure  to  give  written  notice  of  injury,  is  made  between  a  for- 
feiture of  payment  for  the  particular  injury  to  which  the  notice 
relates  and  the  forfeiture  of  the  policy ;  accordingly  where  it  was 
claimed  that  the  failure  to  give  said  notice  wa.s  waived  by  notifying 
assured  of  premiums  and  accepting  them  it  was  held  that  these 
facts  were  irrelevant  and  not  evidence  in  support  of  said  claim. ^* 

Insurer  cannot  be  held  to  have  impliedly  waived  a  defense  of  the 
existence  of  which  it  had  no  knowledge  at  the  time  of  the  claimed 
act  of  waiver;  accordingly  where  the  only  information  received 
was  contained  in  a  letter  stating  that  an  accident  had  occurred 
''several  days  since"  in  response  to  which  the  insurer  society  sent 
blank  forms  on  which  was  written  "notice  late"  but  it  did  not 
appear  when  or  by  whom  it  was  written,  it  was  held  that  the  send- 
ing of  blank  forms  to  be  filled  out  and  returned  did  not  waive 
giving  the  required  notice  within  the  time  limited  by  the  policy. ^^ 
Again,  although  notice  of  loss  is  received,  still  if  the  proofs  of 
loss  were  never  received  or  their  contents  or  defects,  if  any,  known, 
insurer  will  not  be  held  to  have  waived  such  proofs  or  defects.^*' 

As  to  mortgagees.  Where  there  is  an  agreement  whereby  the 
policy  is  to  be  continued  in  the  mortgagee's  favor  after  forfeiture 
against  insured  and  that  insurer  shall  to  the  extent  of  payment  be 
subrogated  to  the  mortgagee's  rights,  the  fact  that  payment  has 
been  made  to  him  does  not  waive  as  to  insured  a  forfeiture  conse- 
quent upon  failure  to  give  notice  and  ])roofs  as  required  by  the 
policy.^"^ 

^  Equitable  Life  Ins.  Co.  v.   Win-  son  v.  Life  &  Anniiilv  Assoc.  —  Tvlo. 

ning,  58  Fed.  541,  7  C.  C.  A.  359,  19  Aj)]).   — ,  195   S.   W.'  535    (on   point 

U.  S.  App.  173,  23  Ins.  L.  J.  81.  that  waiver  must  be  based  on  knowl- 

^*  Meech  V.  National  Accident  Soc.  edge).      Union    Mutual    Ins.    Co.    v. 

63  N.  Y.  Supp.  1008,  50  App.  Div.  Huntsberry,  —  Okla.  — ,  15(j  Pac.  327 

144.      See    Hetternan    v.    Prudential  (must  show  knowledge). 

Ins.  Co.  of  America,  150  X.  Y.  Supp.  ^<=  Central   City  Ins.   Co.   v.  Gates, 

644,  88  Misc.  93.  86  Ala.  558,  11  Am.  St.  Kep.  67,  6 

^^  United  Benefit  Society  of  Amer-  So.  S3, 

ica  v.  Freeman,  111  Ga.  355,  36  S.  E.  ^^  Hare  v.   Headlev,  54  N.  J.  Eq. 

764,  29  Ins.  L.  J.  947.    See  also  Jack-  545,  35  Atl.  445. 
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Usage  and  custom  cls  to  proofs  of  loss.  A  fire  insurer  cannot  be 
bound  by  the  usage  and  custom  of  other  insurei-s  doing  business 
in  the  vicinity  in  the  matter  of  dispensing  with  proofs  of  loss,  where 
said  insurer  has  expre^ly  contracted  for  the  performance  of  a 
certain  condition  precedent  as  to  proof  of  loss  before  insured  is 
entitled  to  recover.  In  a  suit  on  the  policy,  however,  it  is  held  that 
evidence  as  to  the  usage  and  custom  of  defendant  insurer  in  regard 
to  waiver  of  proof  of  los,-«  is  admissible,  although  evidence  of  the 
practice  and  usage  of  other  insurers  doing  business  in  the  same 
locality  is  inadmissible.^® 

Custom:  waiver:  credit  guaranty.  In  case  of  a  credit  guaranty- 
policy  or  indemnity  bond,  it  is  held  that  no  estoppel  or  construc- 
tive waiver  of  a  requirement  relating  to  time  for  making  out  claims 
for  excess  loss  can  be  based  upon  the  acts  of  insurer's  authorized 
agent  in  aiding  assured  during  a  number  of  years,  within  said 
time  limit,  in  making  out  such  final  settlements  or  claims  against 
insurer,  the  rea-^on  therefor  being  that  the  agent's  acts  related  to 
prior  contracts  and  not  to  the  one  in  suit  and  that  matters  relie<l 
(m  to  establish  a  waiver  must  be  subsequent  to  the  written  conti-act 
upon  which  the  action  is  based  with  intent  to  waive  some  provision 
thereof:  and  it  is  also  decided  that  assured  could  not  Ije  aided  by 
:uiy  claim  that  a  custom  was  established  which  justified  a&surcd 
in  relying  thereon  since  proof  of  a  custom  would  not  be  heard 
wlicn  in  direct  conflict  with  the  express  terms  of  the  contract  sought 
lo  l»e  avoided,  and  in  addition  the  alleged  custom  referred  to  other 
]>olicie>.  the  nature,  terms  and  obligations  of  which  were  not  set 
forth  in  the  complaint  and  it  did  not  appear  that  the  agent  had 
conic  in  response  to  any  application  for  the  blank  forms  upon 
wliich  the  final  statement  was  required  to  l>e  made.  There  was 
some  discussion  relating  to  the  duty  of  insurer  to  prescribe  the 
manner  of  making  the  final  statement  required,  but  this  ])oint  Avas 
decided  against  insured  in  that  the  final  statement  could  only  be 
made  upon  blank  forms  to  be  furnished  by  assurer  upon  applica- 
lioii.  Accordingly  since  the  complaint  failed  to  show  that  assured 
had  complied  with  the  condition  requiring  a  final  statement  of 
cxcos.=?  loss  to  be  in  insurer's  possession  within  thirty  days  after  the 
expiration  of  the  policy,  a  dcn)urrcr  was  declared  to  have  been 
l»ropcrly  sustained." 

Where  assured  under  an  indemniti/  jyoUcy  althouuli  it  knew  of 
the  acci<l('nt    failed   to  coin[)ly   with    the   policy   requircnicnl    tlial 

^«  Plienix  Tns.  Co.  v.  Muntror,  4!)  K.  .'{K!,  40  Ins.  L.  J.  1637.  Compare 
Kan.  178,  .33  Am.  St.  Rcjt.  360,  30  §S  445,  447,  450  lii-rein,  and  see  cliap. 
Par*.  120.  IX.  (SS  237-250)  herein,  on  cuustruc- 

"  Sliedd    V.    Amrriran    Cifdil    In-    (ion:  usage. 
demnity  Co.  48  Ind.  App.  231,  05  N. 
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uotioo  bo  given  assurer  and  1h(^  latter  in  ignoranee  thereof  under- 
took defense  of  the  elaiin  tht  ic  is  no  \vai\('r  of  said  requirement.^*^ 
§  3357.  Waiver  by  agent  of  company:  by  adjuster. — Tn  many 
eases  the  provision  recjuirin^  notice  and  proofs  of  Ntss  may  be  waived 
by  an  agent  of  the  eompany,^  and  the  ciMKhtions  in  respcet  to 
notiee  and  proofs  of  loss  may  be  waived  by  an  agent  by  parol  in 
spite  of  a  provision  that  no  agent  ean  ehangc  the  terms  or  condi- 
tions, and  the  same  shall  not  be  ehanged  or  waived  exee})t  in 
writing,  signed  by  the  president  or  secretary.^  So  also  the  adjuster 
who  is  sent  by  the  company  may  waive  the  provision  a.s  to  notice 
and  ])roofs.*  So  an  adjuster's  visit  to  the  premises  soon  after  a 
tire,  and  his  taking  away  a  list  of  the  property  destroyed,  which 
is  not  returned,  with  a  denial  of  liability  for  the  loss  on  the  ground 
that  the  policy  had  been  avoided,  is  a  waiver  of  provisions  of  the 
policy  requiring  proofs  of  loss.*  We  have,  however,  fully  con- 
sidered elsewhere  the  principles  and  rules  governing  the  powers  of 
agents  as  well  also  as  the  question  of  the  extent  of  their  powers 
concerning  loss,**  and  shall,  therefore,  present  here  in  addition  to 
the  eases  above  considered  only  a  summary  in  the  appended  note 
of  authorities  which  are  illustrative  for  the  gTeater  part.*'' 

^s  Oakland  ]\rotor  Car  Co.  v.  Amer-  Manchester  Fire  Assoc,  v.  Fci])clman, 

ican  Fidelity  Co.  190  Mich.  -71,  155  118  Ala.  308,  23  So.  759,  27  Ins.  L. 

N.  W.  729.  J.    855    (evidence    is    admissible    on 

2  See  §§  575  et  seq.  herein.  point   of  waiver  of  proofs  that  ad- 

^  Carson  v.  Jersey  City   Fire  Ins.  juster  ottered  to  pay  certain  siun  and 

Co.  14  Vroom  (43  N.  J.  Law)  300,  39  stop  criminal  proceedings  for  arson, 

Am.  Dec.   584.     See  §^   577   et   seq.  there  were  sevei-al  other  points,  how- 

herein,  as  to  power  of  agent  to  waive  ever,   and   ease  below   was   evidently 

notice  and  proofs  of  loss.  reversed  in  favor  of  assurer ) . 

*  See  §§  584-86  herein.  Arkansas. — Liverpool  &  London  & 

*  Faust  V.  American  Fire  Ins.  Co.  Globe  Ins.  Co.  Ltd.  of  L.  E.  v.  Pav- 
91  AVis.  158,  30  L.K.A.  783,  51  Am.  ton,  —  Ark.  — ,  194  S.  W.  503  (local 
St.  Kep.  876,  64  N.  W.  883.  agent  promised  payment  and  adjust- 

**  See  §§  424  et  seq.,  575  et  seq.  er  arranged  a  meeting  for  settlement 

lierein.  l^iit    it    was   postponed:    proofs    iield 

*^  When  acts  of  agent,  etc.,  consti-  waived);  Concordia  Fire  Ins.  Co.  v. 

tute   waiver,   see   also   the   following  Mitchell,   122   Ark.   357,   183    S.   W. 

eases:  '^0    (*^fiG  introduced  as  an  adjuster 

United    States. — Citizens    Trust    &  by  autliorized  agent  and  assuming  to 

Guarantee  Co.  of  W.  Va.  v.  Globe  &  act  as  such  may  bind  assurer  by  waiv- 

Rutgers  Fire  Ins.  Co.  229  Fed.  326,  er  of  ])roofs  otiier  than  itemized  list )  ; 

143^0'.  C.  A.  446  (ofTicers  may  waive  IMilwaukoe  Meclianics  Ins.  Co.  v.  Fu- 

notwithstanding  nonwaiver  condition  quay,  120  Ark.  330,  179  S.  W.  497 

excepting  certain  formalities).  (assured  furnislied  estimates  and  af- 

Alabama. — Ray  v.  Fidelity  Phcnix  fidavits  at  own  exi)ense  of  cost  of  re- 
Fire  Ins.  Co.  187  Ala.  91,  65  So.  536  building  at  adjustei's  request:  tiling 
(agents'  acts  may  bind  notwithstand-  proofs  waived);  Queen  of  Arkansas 
iuu:  limited  authority  where  insured  Ins.  Co.  v.  Laster,  108  Ark.  201,  156 
acts  in  good  laith   without  notice);  S.    W.    848    (foimal    proofs   waived 
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where  blanks  requested :  also  by  ad- 
justers acts  and  statements  notwith- 
standing nonwaiver  clause)  ;  Citizen's 
Fire  Ins.  Co.  v.  Lord,  100  Ark. 
212,  139  S.  \V.  1114,  40  Ins.  L. 
J.  2140  (local  agent  may  waive 
requirement  as  to  proofs)  ;  Queen 
of  Arkansas  Fire  Ins.  (^o.  v.  Tav- 
lor,  100  Ark.  9,  138  S.  W.  990, 
40  Ins.  L.  J.  1914  (statements  as  to 
ownership  in  proofs  of  loss  will  be 
regarded  in  the  light  of  the  knowl- 
edge of  assurer's  agent  obtained  when 
making  the  application  in  order  to 
prevent  forfeiture). 

California. — McCoUough  v.  Home 
Ins.  Co.  of  X.  Y.  15.3  Cal.  659,  18 
Ann.  Cas.  652,  102  Pac.  cS12,  38  Ins. 
L.  J.  1003  (acts  and  declarations  of 
adjuster  waived  requirement  of  writ- 
ten and  sworn  i>roofs,  there  being  no 
denial  of  lial)ility  until  after  time 
limit  for  furnishing  proof  had  ex- 
pired :  nonwaiver  agreement  no  ap- 
plicati(m). 

Colorado. — Union  ('a.«:ualtv  &  Sure- 
ty Co.  V.  Moiidy.  18  Colo.  App.  395, 
71  Pac.  677  ( immediate  notice  of  ac- 
cident and  proof  of  death  waived  by 
agent's  acts,  in  furnishing-  bhuiks  for 
proof,  after  delay  and  linal  rejecticm 
of  claim)  ;  Helvetia  Swiss  Fire  Ins. 
Co.  V.  Edward  P.  A  His  Co.  11  Col. 
App.  268,  53  Pac.  242  (agent  and  ad- 
juster undertook  to  adjust  loss,  pro- 
posed arl}it ration,  raised  no  objection 
as  to  assurer's  liability  in  some 
amount  and  declareil  tluit  matters  ap- 
l)eared  .satisfactory). 

Dehiuure. — Elorv  v.  (ileus  Falls 
Ins.  Co.  7  PenneWill  (Del.)  101,  76 
All.  230,  39  Ins.  L.  .J.  1169  (time  for 
filing  proofs  may  be  waive<l  Ijy  acts 
and  declarations  of  adjuster  notwitii- 
standing  refiuircment  that  waiver  be 
in  writing ). 

Idaho.  —  Thcrinult  v.  California 
Ins.  Co.  27  Ida.  476.  1  19  Pac.  719 
(there  is  also  a  waiver  of  the  man- 
ner of  making  proofs  as  li.xed  I)y  tlu^ 
poiir-y  where  rjther  |)roofs  than  tliose 
required  are  acr-epted  by  assurer's 
agent    wlio    is    enqniwcred    to    adjust 
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losses,  even  thougli  the  policy  prohil)- 
its  waivers  by  agents). 

Illinois. — Massock  v.  Roval  Ins.  Co. 
196  111.  App.  394  (local'  agent  for 
certain  territory  waives  requirement 
as  to  proofs,  by  promise  to  notify  as- 
surer and  that  adjuster  would  be  sent, 
and  generally  by  acts  and  assurances 
which  induce  assured  to  believe  that 
requirement  as  to  proofs  would  not 
be  insisted;  and  such  policy  condition 
is  not  within  clause  requiring  waiver 
in  writing)  ;  Williams  v.  American 
Ins.  Co.  196  111.  App.  370  {live  stock: 
horse  injured  by  lightning,  require- 
ment as  to  proofs  of  loss  waived 
where  they  are  prepared  in  form 
specified*  by  adjuster  with  knowledge 
of  facts,  even  thougli  waiver  in  writ- 
ing required:  this  also  applies  to  pre- 
clude a  defense  of  misstatements  in 
such  proofs)  ;  Citizens'  Ins.  Co.  v. 
Stoddard,  197  111.  330,  64  N.  E.  355. 
31  Ins.  L.  J.  900,  affg  99  111.  App. 
469  (acts  inconsistent  with  require- 
ment for  furnishing  proofs  in  certain 
time,  waived  })y  acts  and  representa- 
tions of  local  agent  for  territory,  in- 
consistent with  requirement  notwith- 
standing policy  re(juires  waiver  in 
writing,  etc.). 

Indiana. — Ohio  Farmers'  Ins.  Co. 
v.  Glaze,  55  Ind.  App.  147,  101  N. 
E.  734,  42  Ins.  L.  J.  997  (unverified 
statement  as  to  cash  value,  etc.,  fur- 
nished :  waived  by  adjuster  notwith- 
standing non-waiver  policy  clause  and 
subsequent  non-waiver  agreement). 

loua. — Alexander  v.  Orand  Lodge 
Ancient  Order  T'uited  Workmen,  119 
Iowa,  519,  93  X.  W.  508  (grand  re- 
corder of  mutual  benefit  association 
may  waive  proofs  of  death)'.  Lake 
V.  Farmers'  Ins.  Co.  110  Iowa,  473, 
81  N.  W.  710  (adjuster  may  waive 
jtroof's  notwithstiinding  policy  proiii- 
bition);  Smith  v.  Crmtinental  Ins. 
Co.  108  Iowa,  382.  79  N.  W.  126 
(may  waive  notwithstiinding  right 
restricted  to  general  manager)  ;  Hrock 
v.  Des  Moines  Ins.  Co.  lOti  Iowa,  30, 
75  N.  W.  683,  27  Ins.  L.  .1.  893  (for- 
mal |)roofs  called  for  bv  statute,  may 
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lie   waived   by    ii<::ent    with    i)i)wer   to  Ins.  Assoc.  12  Mont.  474,  19  L.R.A. 

appoint  aijeiits;  make  eontract.s  and  211,  31  Pac.  87    (formal  ])roofs  are 

settle   losses:    even    tliouirli    rii^lit    re-  (iis|)ensed    with    hv    adjuster    taking 

strieted  to  secretary  and  to  writing),  written    tsworn    examinations    of    as- 

Kaiisof!. — State    Ins.    t^o.    of    Des  sured,  reijuiring  him  to  furnish  dup- 

Moines  v.  Ketcham,  !)  Kan.  App.  '^y'l,  lieate  bills  of  goods,  referring  to  the 

.')8  Pae.  229  (waived  by  delay  caused  examinations  and   bills  as  jiroofs  of 

by  agent  and  adjuster).  loss,  stating  to  the  assured  that  noth- 

KentKcki/.  —   Fidelity  &  Casualty  ing  more  is  recpiired,  and  oli'ering  to 

Co.  of  N.  Y.  V.  Cooper,  197  Ky.  o-li,  pay  j)ortions  of  the  loss). 

126  S.  W.  Ill  (where  accident  policy  A'e6r«.s/ra.— Morgansteru   v.  Insur- 

does  not  retjuire  sworn  proofs,  agent  ance  Co.  of  North  America,  89  Neb. 

taking  application  may  waive  verifi-  459,  131  N.  W.  909,  40  Ins.  L.  J.  1600 

cation);    Springfield   Fire   &   Marine  (agent    with    power    to    adjust    may 

Ins.  Co.  V.  Davis,  18  Ky.  L.  Kep.  654,  waive  proofs.     See  also  §  3360  here- 

37    S.    W.    582    (notice    and    proofs  in)  ;  Farrell  v.  Farmers' &  Merchants' 

waived   by   statement  by   agent   that  Ins.  Co.  84  Neb.  72,  120  N.  W.  929, 

unnecessary).  38  Ins.  L.  J.  685  (notice  and  proofs 

Maryland. — Bakhaus  v.  Caledonian  waived  and  esto])pel  created  by  acts 

Ins.  Co.  112  Md.  676,  77  Atl.  310,  39  of  adjuster  in  investigating  loss  and 

Ins.  L.  J.  143   (acts  and  conduct  of  making    statements    upon    which    as- 

adjuster  led   insured   to   believe   that  sured  has  right  to  rely  and  docs  rely), 

insurer  would  settle  loss  or  deny  lia-  New    York. — E.     W.     Edwards    & 

bility  waives:   conditions  in   policies  Sons   v.   Pacific   Coast   Ca.sualty   Co. 

restricting  agent's  powers  do  not  re-  161   N.   Y.   Supp.   895,  98   Misc.   30 

fer  to  stipulations  to  be   performed  (when  assurer  estopped  to  deny  that 

after  loss).  its  broker  was  still  agent  with  author- 

Minnesota. — -Minneapolis,  St.  Paul  ity  to  waive  notice  of  suit  for  per- 

&  Sault  Ste  Marie  Ry.  v.  Home  Ins.  sonal    injuries:    indemnity    policy); 

Co.  64  Minn.  61,  iii)  N.  W.  132  (gen-  Yousey  v.  Queen  Ins.  Co.  of  Amer- 

eral   adjuster  to  whom   proofs  were  ica,  148  N.  Y.  Supp.  125,  44  Ins.  L. 

sent  by  agents  retained  them  without  J.  281,  aff'd  151  N.  Y.  Supp.  1151, 

objection  &&  to  time  limitation  until  166  App.   Div.  971    (requirement  as 

after  suit  brought:  waived).  to  time  of  tiling  proofs  waived  where 

Mississippi.  —  Western  Assurance  general  agent  who  had  countersigned 

Co.  V.  White,  —  Miss.  — ,  25  So.  494  policy  attempted  to  cancel  it  before 

(agent  who  was  cashier  of  bank  to  delivery  and  refused  name  of  insurer 

whom  loss  payable  told  assured  that  with     whom     placed,     distinguishing 

not  then  necessary  to  do  anything  and  Hicks  v.   British    American   Ins.    Co. 

adjuster  with  knowledge  thereof  ne-  162  N.  Y.  284,  48  L.R.A.  424,  56  N. 

gotiated  for  settlement:  waived).  E.  743,  considered  under  §  591,  here- 

Missouri. — Loewen.stein  v.  Queen  in)  ;  Curnen  v.  Law  Union  &  Rock 
Ins.  Co.  227  Mo.  10(),  127  S.  W.  72,  In.s.  Co.  Ltd.  144  N.  Y.  Supp.  499, 
39  Ins.  L.  J.  877  (waived  by  adjust-  159  App.  Div.  493,  43  Ins.  L.  J.  245 
er) ;  Thompson  v.  Travelers'  Ins.  Co.  (time  limit  for  filing  formal  proof 
169  Mo.  12,  68  S.  W.  889  (policy  waived  by  adjuster  in  acting  on  fur- 
burned  in  same  fire:  copy  refused:  niture  schedule  and  requesting  that 
list  of  property  destroyed  furnished  question  of  liability  be  held  in  abey- 
at  agent's  request  but  returned:  re-  ance  until  it  had  been  referred  to 
quirement  in  destroyed  policy  requir-  London  and  retaining  sworn  proof 
ing  notice  in  particular  form  held  without  objection)  ;  McCoubrey  v.  St. 
waived).  Paul  P^ire  &  Marine  Ins.  Co.  64  N. 

Montana. — Wright  v.  IjonAon  Fire  Y.  Supp.  112,  50  App.  Div.  416,  aff'd 
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169  X.  Y.  590,  62  X.  E.  1097  (waived  investigating  loss  should  not  waive 
by  statement  of  local  agent  when  gen-  or  invalidate  any  policy  conditions), 
eral  agent  ajjpraised  loss  and  promise  Canada.  —  AVestern  Assur.  Co.  v. 
to  pay,  also  that  new  appraisal  would  Pharand,  Rap.  .Jud.  Queb.  11  B.  R. 
be  made  if  not  satisfactory).  1-14  (adjuster  may  be  vested  with  suf- 

Ohio. — Eureka  Eire  &  Marine  Ins.  ticient  power  to  bind  insurer  by  waiv- 
Co.  v.  Baldwin,  17  Ohio  C.  C.  143,  er  of  time  limitation  for  proofs,  by 
9  Ohio  C.  D.  118  (requirement  of  investigating  loss  and  by  statement^ 
proofs  forthwith  waived  after  con-  that  compliance  with  requirement  not 
saltation  with  special  agent  and  ad-    necessary). 

juster  by  statement  that  assurer  re-  When  there  is  no  waiver  by  acts  of 
fused  to  pay).  age)it,  etc.     See  the  following  cases: 

Oklahoma.— St.  Paul  Fire  &  Ma-  United  States.— Scottish  Union  & 
rine  Ins.  Co.  v.  Mouutain  Park  Stock  Xational  Ins.  Co.  v.  Encampment 
Farm  Co.  23  Okla.  79,  99  Pac.  647  Smelting  Co.  166  Fed.  231,  92  C.  C. 
(acts  and  promises  of  adjuster  A.  139,  38  Ins.  L.  J.  495  (agent  was 
waives  proofs  notwithstanding  waiver  held  to  have  no  express  authority  to 
clause).  Compare  Union  Mutual  Ins.  waive  requirement  for  written  and 
Co.  V.  Huntsberry,  —  Okla.  — ,  156  verified  proofs  of  loss,  especially 
Pac.  327.  when    waiver   not   in   writing   as   re- 

South  Dakota. — Breeden  v.  Aetna  quired  bv  policv);  People's  Bank  v. 
Life  Ins.  Co.  23  S.  Dak.  417,  122  X.  Aetna  Iiis.  Co.  74  Fed.  507,  20  C.  C. 
W.  348  (retaining  proof  of  injury  A.  630,  42  U.  S.  App.  81  (disqualifi- 
without  objection  and  request  by  gen-  cation  of  magistrate  by  reason  of  re- 
eral  agent  additional  proof  and  fur-  lationship  to  assured;  adjuster's 
nishing  blanks:  waives):  Hitchcock  knowledge  and  acts). 
V.  State  Ins.  Co.  10  S.  Dak.  271,  72  Georgia.  —  St  vies  v.  American 
X.  W.  898  (acts  and  statements  of  Home  Ins.  Co.  146  Ga.  92,  90  S.  E. 
agent:  waiver).  718    (fonnal    proofs    not   waived    by 

Texas.  —  American  X'ational  Ins.  personal  notice  to  agent  and  his  going 
Co^  v.  Xickols,  —  Te.\.  Civ.  App.  — ,  to  scene  of  tire)  ;  Smith  v.  Western 
187  S.  W.  497  (statement  of  agent  Assurance  Co.  of  Canada,  18  Ga. 
after  notice  of  deatli  and  viewing  Api>.  461,  89  S.  E.  533  (investigation 
remains  that  he  was  satisfied  and  i)ay-  of  loss  by  adjuster  does  not  waive 
ment  would  be  made  where  agent's  failure  to  furnisii  i)roofs  where  there 
authority  was  recognized  by  adjuster  is  nonwaiver  clause  covering  apprais- 
although  subserjuently  denied  creates  al  of  loss);  Great  Eastern  Casualty 
estoppel):  Phoeni.x  Ins.  Co.  v.  Lew,  Co.  of  N.  Y.  v.  Reed,  17  Ga.  App. 
12  Tex.  Civ.  App.  45,  33  S.  W.  <)92  613,  87  S.  E.  904  (agent's  statement 
(time  limit  for  proofs  waived  ))y  ad-  as  to  non-nece.s.sity  of  compliance 
juster  in  not  obje<-ting  to  settlement  with  requirement  jls  to  report  of  at- 
and  olTering  less  than  policy  amount)  ;  tending  jihysician  as  to  disability  does 
Gorman  Ins.  Co.  v.  Xorris,  11  Tex.  not  justify  assured  in  relying  thereon 
''iv.  Apf).  250,  32  S.  W.  727  (insuf-  or  estop  assurer), 
licient  proofs  may  be  waived  by  state-  Michigan.  —  Wadhams  v.  Western 
iiicnt  b.N-*  adjuster  or  general  agent  A.ssurance  Co.  117  Mich.  514,  5  Det. 
lliat  nothing  more  required).  L.  N.  327,  76  N.  W.  6,  27  Ins.  L.  J. 

Washington.  —  Hatcher  v.  Sover-  924  (standard  policy:  oral  statement 
cign  Fire  Assur.  Co.  71  Wasii.  79,  127  by  adjuster  that  assurer  would  not 
I'ac.  .")88,  42  Ins.  L.  ,].  137  (express  settle  on  l>asis  under  agreement  to 
agreement  of  agent  to  "waive  fornuil  arbitrate:  no  waiver), 
jiroot's  of  loss"  is  elTcctual  as  a  waiver  Sew  York.  —  Stoebe  v.  Hanover 
notwithstanding  non-waiver  agree-  Fire  Ins.  C<\.  112  N.  Y.  Sui)j>.  553, 
ment  after  lire  that  action  taken  in    128  A|i|i.   I)i\.  887    (wai\er  of    time 
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§  3358.  Waiver  of  notice  not  waiver  of  proofs. — The  fuel  tliiit  the 
notic'O  of  loss  has  Ixh'U  uivoii  and  that  Ihr  coiupaiiy  does  not  notify 
the  chiiniant  that  proofs  of  loss  are  re(iuire(l  does  not  operate  as 
a  waiver  of  ]M'oof.^  nor  does  a  waiver  of  the  notiee  of  loss  operate 
as  a  waivrr  of  the  proofs  of  los<.'  And  where  a  fire  poliey  exaets 
notiee  of  loss  forthwith  and  proof  of  loss  as  soon  thereafter  as  ])os- 
.^ihlc,  mere  notiee  of  loss  is  not  proof  of  loss  nor  a  waiver  thereof, 
thouuh  proof  of  loss  forthwith  may  answer  also  as  notice.''^ 

§  3359.  Acting  on  oral  notice  waives  written  notice. — If  the  in- 
surers receive  an  oral  notiee  of  a  loss,  and  proceed  to  act  upon  the 
same,  they  will  waive  the  i)rovision  retjuiring  written  notice.^  Where 
the  agent  of  the  company  lived  near  the  scene  of  the  lire  and  had 
notice  of  the  same  and  a  few  days  afterward  the  president  of  the 
company  and  one  of  the  directors  came  to  the  place  of  the  fire, 
examined  that  particular  property,  and  settled  other  losses,  it  was 
held  error  to  nonsuit  the  plaintiff,  as  there  was  evidence  of  a  waiver 
of  the  provision  re(|uiring  written  notice  which  should  carry  the 
case  to  the  jury.^ 

§  3360.  Stipulation  in  policy  that  waiver  must  be  in  writing  does 
not  apply  to  proofs  of  loss. — Though  the  ])olicy  provides  that  no 
condition  shall  he  waived  except  by  a  written  agreement  indorsed  on 


limit  for  filing  proofs  liekl  not  sliown 
by  acts  and  statements  of  adjuster). 

Wa,s}iington.  —  Kuck  v.  Citizens' 
Ins.  Co.  of  Mo.  90  Wash.  351,  155 
Pac.  406  (failure  to  furnish  proofs 
not  excused  by  sending-  adjuster  and 
promise  of  agent  to  adjust  loss)  ; 
Ferdenando  v.  Milwaukee  Mechanics 
Ins.  Co.  81  Wash.  244,  142  Pac.  693, 
44  Ins.  L.  J.  422  (local  agent  no  au- 
thority to  waive  ])roofs  wlien  only  au- 
thorized to  solicit  and  deliver  policy, 
and  acts  and  statements  held  no  waiv- 
er) ;  Deer  Trail  Consolidated  Mining 
Co.  V.  Maryland  Casualty  Co.  36 
Wash.  46,  78  Pae.  135  (employers'  in- 
demnity fjolicy:  agent  notified  of  ac- 
cident and  cau.se  of  delay  hut  Ijlanks 
were  subsequently  furnished  by  him 
which  were  tilled  out,  delay  held  not 
waived:  pohcy  prohibited  waiver  by 
agents). 

Canada.  —  Atlas  Assur.  Co.  v. 
Brownell,  29  Can.  Sup.  Ct.  537 
(agent  to  investigate  and  report  on 
loss  no  authority  to  e.xtend  time  lim- 
itation for  ])roofs). 

That  express  authority  to  icaire  or 
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ratification  with  knowledge  must  he 
shoivn,  see  Union  Mutual  Ins.  Co.  v. 
Huntsberry,  —  Okla.  — ,  156  Pac. 
327. 

6  O'Reillv  V.  Guardian  Mutual  Life 
Ins.  Co.  60  N.  Y.  169,  19  Am.  liep. 
151. 

'  Desilver  v  State  Mutual  Ins.  Co. 
38  Pa.  St.  130. 

What  notiee  and  proofs  distinct 
and  separate,  see  Da  Rin  v.  Casualty 
Co.  of  America,  41  Mont.  175,  27 
L.R.A.(N.S.)    1164,  108  Pac.  649. 

"^^  Central  City  Ins.  Co.  v.  Gates, 
86  Ala.  558,  11  Am.  St.  Rep.  67,  6 
So.  83. 

^  Edwards  v.  Travelers'  Life  Ins. 
Co.  20  Fed.  661. 

^  Drake  v.  Farmers'  Unior^  Ins.  Co. 
3  Grant  Cas.  (Pa.)  325.  See  also  In- 
land Ins.  &  Dejwsit  Co.  v.  Stauffer, 
33  Pa.  St.  397. 

Wliere  insurer  receives  a  verbal  no- 
tice, instead  of  the  required  written 
notice,  and  acts  thereon  by  sending 
its  adjuster  to  examine  into  the  loss 
it  is  estoi)ped.  Petit  v.  German  Ins. 
Co.  (U.  S.  C.  C.j  98  Fed.  800. 
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the  policy,  yet  the  service  of  proofs  of  loss  may  l^e  waived  by  parol. ^° 
Thus,  where  a  policy  of  insurance  against  fire  contained  this  clause: 
"Xothing  hut  a  distinct  specific  agreement,  clearly  expressed  and 
indor.-=ed  on  the  policy,  shall  operate  as  a  waiver  of  any  printed 
or  written  condition  therein,"  it  was  held  not  to  refer  to  stipulations 
in  the  jmlicy  as  to  notice  and  proofs  of  loss,  and  that  the  failure 
on  the  part  of  the  insurer  to  promptly  object  to  the  form  and 
sufficiency  of  such  notes  and  proofs  of  loss  amounted  to  a  waiver 
of  such  .^tipulations.^^  It  is  also  declared  that  a  policy  stipulation 
that  waiver  must  be  in  writing  or  prohiljiting  waiver  unless  in- 
dorsed on  the  policy  refers  only  to  provisions  which  enter  into  and 
form  part  of  the  contract  itself,  as  conditions  properly  designated 
as  such,  and  does  not  apply  to  requirements  as  to  giving  notice 
and  furnishing  preliminary  proofs  which  are  to  be  performed  after 
the  loss  occurs.^^^  In  Pennsylvania,  however,  under  a  provision 
in  a  policy  that  a  waiver  of  any  conditions  must  be  ''clearly  ex- 
])ressed  and  indorsed  on  the  policy,"  the  oral  statement  of  the 
company  to  pay  after  the  loss  without  the  required  statement 
thereof  is  held  not  to  amount  to  a  waiver. ^'^  A  provision  in  a 
jiolicy  that  "no  waiver  or  modification  of  any  of  the  terms  or  con- 
ditions of  this  policy  shall  be  made  in  any  event"  has  been  held 
not  to  apply  to  the  requirement  that  proofs  of  loss  are  to  be  fur- 
nished within  a  certain  time.^^ 

§  3361.  Mere  silence  no  waiver. — If  the  insured  does  not  comply 
with  the  conditions  of  the  policy  as  to  furnishing  notice  and  proofs 
of  loss  within  the  required  time,  mere  silence  alone  on  the  part  of 

^°  L<i\vry  v.  Lancashire  Ins.  Co.  32  inii-  atrent's  rights  and  powers  do  not 

Hun   (N.  Y.)   :J29.     See  also  Anieri-  refer  to  stipulations  to  be  performed 

•  an  Fire  Ins.  Co.  v.  Sisk,  9  Ind.  App.  alter  loss)  ;  Moruenstern  v.  Ins.  Co. 

•j<»5,  :Hi  X.  E.  659;  Blake  v.  Ex<-hange  of  Xortli  Auieriea,  89  Neb.  459,  131 

.\hitual  ln.s.  Co.  12  (Jray   (78  Mass.)  N.   W.  969,  40   Ins.   L.  J.  1600   (re- 

-''5.  f|uirenient   that  waiver  be  in  writinj-- 

Proofs  of  loss  may  be  waived  oral-  lias  no  reference  to  jjroofs  of  loss), 

ly  thoujrh  policy  recjuires  a  writing:.  See  Paltrovitcli   v.    Phoenix   Ins.   Co, 

Hurlinf,'ton    Ins.    Co.    v.    Lowerv,    61  143  N.  Y.  73.  2.')  L.R.A.  198,  37  N. 

Ark.  108,  54  Am.   St.   Rei).   19(i,  .32  E.    6.39    (stipidations    that    relate    to 

"■  W.  38.'{.  l»roccdure  such  as  jiroofs  of  loss  are 

^*  Franklin  Eire  Ins.  Co.  V.  Chicago  to  be  reasonably  and  strictly  con- 
Ice  Co.  .36  .Md.  102,  11  Am.  Rep.  469.  strued).     See  authorities  under  note 

"'Wheaton  v.  North  British  Mer-  .')b,  §  .3.357  herein,  holdiuir  tiiat  there 

'•antile  Ins.  Co.  76  (Jal.  415,  !)  Am.  St.  may     be    a    waiver    notwithstanding 

licj).  216,  18   Pac.  758."    See  al.so  .1.  )»olicy  iiTliibition,  etc. 
Frank  &  Co.  v.  New  American  ("as-        '^  Universal  Mutual  Fin- Ins.  Co.  v. 

unity  Co.  —   Cal.  — ,  165   Pac.  927;  Weiss  Bros.  lOti  Pa.  St.  20. 
Hnkliau.s  v.  Caledonian  lus.   Co.  112        '^  K,,|i,.s  v.  Anuizon  Lis.  Co.  51  Md. 

Md.  676,  77  All.  310,  .39  Ins.   L.   .1.  512,  .34  Am.  Rep.  .323. 
1431   (conditions  in  2)olicies  restrict - 
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(ho  oonipniiy  will  nut.  as  a  ^ciummI  rule,  <)|i(M'alo  as  a  waiver  of 
those  eouditioiis.^'*  And  (lie  I'ai-t  that  the  insured  fails  to  p;ive 
notiee  or  to  fui'nish  proofs  within  the  time  speeilied  i!i  the  policy 
will  of  itself  defeat  a  recovery  in  the  ahsence  of  a  waiver  of  the 
conditions.  When  a  loss  occurs  the  insured  is  ])resunied  to  know 
the  terms  and  stipulations  of  the  contract,  and  the  insurer  is  under 
no  leiial  ohliiiation  to  notify  him  that  ])roofs  must  be  ftiven  or 
that  he  has  omitted   to  give   them   within   the  time  stipulated." 

The  above  point  should,  however,  be  dii^tinguished  from  one 
whereby  it  is  sought  to  base  a  waiver  ujKin,  or  create  an  estoppel 
by  reason  of,  insurer's  mere  silence  or  faihne  to  act  when  assured 
has,  after  loss,  had  a  right  to  depend  upon  assurer's  action  and  when 
he,  acting  as  an  ordinarily  prudent  man  under  the  circumstances, 
is  prejudiced  or  is  misled  into  inaction  in  the  belief,  induced  by 
insured's  silence  or  non-action  when  in  good  faith  it  ought  not  to 
remain  silent,  that  his  rights  will  not  be  lost  or  the  policy  forfeited 
thereby,^^^  So  silence  when  coupled  with  any  act  or  acts  upon  the 
part  of  the  insurers  which  tend  to  mislead  the  insured,  may  operate 
as  a  waiver.^^ 

§  3362.  Failing  to  give  notice  of  defects  within  reasonable  time 
and  specifying  particular  defects;  retention  of  proofs. — If  notice 
and  proofs  of  loss  are  given  to  the  insurers  which  they  consider  in 
any  way  defective,  good  faith  requires  that  they  should  notify  the 
insured  of  such  fact  witliin  a  reasonable  time.  If,  however,  they 
fail  to  do  this  and  remain  silent,  or  proceed  to  negotiate  with  the 
insured  or  claimant  as  if  the  proofs  were  sufficient,  or  proceed 
without  referring  to  any  defects  therein,  then  they  will  be  estopped 
from  setting  up  in  defense  to  an  action  on  the  policy  the  fact 
that  the  proofs  are  defective.^'''     In  an  action  upon  a  policy  of 

1*  Keenan  v.  Missouri  State  Mutual  Ins.  Co.  v.  Hamilton,  59  Fed.  258,  8 
Ins.  Co.  12  Iowa,  12().  See  also  An-  C.  C.  A.  114,  23  Ins.  L.  J.  241. 
dreveno  v.  Mutual  Reserve  Fund  Life  Alabama. — Fire  Ins.  Co.  v.  Felrath, 
Ins.  Co.  38  Fed.  SOti;  Knickerbocker  77  Ala.  194,  54  Am.  Rep.  58;  Fire- 
Ins.  Co.  V.  Gould,  80  III.  388;  O'Reilly  man's  Ins.  Co.  v.  Crandali,  33  Ala.  9. 
V.  Life  Ins.  Co.  GO  N.  Y.  1G9,  19  Am.  Illinois. — Insurance  Co.  of  North 
Rep.  151,  rev'g  s.  c.  1  Hun  (N.  Y.)  America  v.  Hope,  58  111.  75,  11  Am. 
4G0,  487;  Mueller  v.  South  Side  Fire  Rep.  48;  National  Accident  Assoc,  v. 
Ins.  Co.  87  Pa.  St.  399.  Taylor,  42  111.  App.  97;   Herron  v. 

"  Patrick  v.  Farmers'  Ins.  Co.  43  Peoria  Marine  &  Fire  Ins.  Co.  28  111. 

N.  H.  G21,  80  Am.  Dec.  197.  235,  81  Am.  D.ec.  272. 

"a  See    §.^    33G2,    3365,    33(57    and  /oM,-a.— Young    v.    Hartford    Fire 

note   6,   §   3354   herein.     Also   cases  Ins.  Co.  45  Iowa,  377,  24  Am.  Rep. 

throughout  this  chapter.  784. 

^^  Keenan   v.   Missouri   State   Mu-  Maine. — Walker    v.    Metropolitan 

tual  Ins.  Co.  12  Iowa,  126.  Ins.  Co.  56  Me.  371. 

^"^  United  States. — Connecticut  Fire  Maryland. — Planters'   Mutual   Ins. 

5578 


WAIVER.  AND  ESTOPPEL  §  3362 

marine  insurance,  where  it  appeared  that  the  insured  had  presented 
a  statement  in  proper  form  of  a  constructive  total  loss,  it  was  held 

Co.  V.  Deford,  38  Md.  382;  Franklin        Oregon.—Heidinreidi  v.  .l^tna  Ins. 

Fire  Ins.  Co.  v.  Chicago  Ice  Co.  36    Co.  26  Or.  70,  37  Pac.  64. 

Md.  102,  11  Am.  Rep.  469.  Pennsylvania. — Mover  v.  Sun  Fire 

Massachusetts. — Jennings  v.  Metro-  Office  of  London,  176  Pa.  579,  53 
politan  L.  Ins.  Co.  148  Mass.  61,  18  Am.  St.  Rep.  690,  35  Atl.  221;  St'am- 
K  E.  601;  Butterworth  v.  Northern  hler  v.  Order  of  Pente,  159  Pa  St 
Assur.  Co.  132  Mass.  489,  492;  Blake  492,  28  Atl.  301;  Carpenter  v.  Alle- 
v._Exehange  ^Mutual  Ins.  Co.  12  Gray  mania  Fire  Ins.  Co.  156  Pa.  St.  37, 
(<8  Mass.)  265.  ^     26  Atl.  781;  Welsh  v.  London  Assur! 

Michigan. — Aurora  Fire  &  Marine  Co.  151  Pa.  St.  607,  31  Am.  St.  Rep 
Ins.  Co.  V.  Kraftich,  36  ]\Iicli.  289,  786,  25  Atl.  142,  22  Ins.  L.  J.  94- 
294.  Whitmore    v.    Dwelling    House    Ins. 

3/?s.so«<n.— McCullough  v.  Phoonix  Co.  148  Pa.  405,  33  Am  St  Rep 
Ins.  Co.  113  Mo.  606,  21  S.  W.  207;  838,  23  Atl.  1131;  Commercial  Union 
Arnold  v.  Hartford  Fire  Ins.  Co.  55  Assurance  Co.  v.  Hocking,  115  Pa 
Mo.  App.  149,  3  Mo.  Leg.  News,  121.    St.  407,  2  Am,  St.  Rep.  562,  8  Atl.' 

Xehraska. — Phoenix  Ins.  Co.  v.  589;  Thiersolf  v.  Universal  Fire  Ins. 
Rad  Bila  Hora  _C.  S.  P.  S.  41  Neb.  Co.  110  Pa.  37,  20  Atl.  412;  Univer- 
21,  59  N,  W.  /52;  Western  Home  sal  Fire  Ins.  Co.  v.  Block,  109  Pa. 
Ins.  Co.  V.  Richardson,  40  Neb.  1,  58  St.  535,  1  Atl.  523;  Susquehanna  Mu- 
N.  W.  597.  tual  Fire  Ins.  Co.  v.  Cusick,  109  Pa. 

Xew  Jer.<^^.— Hibernia  Mutual  St.  157;  Ben  Franklin  Ins.  Co.  v. 
Fire  Ins.  Co.  v.  Meyer,  39  N.  J.  L.  Flynn,  98  Pa.  St.  627.  See  also 
482;  State  Ins.  Co.  v.  ]\Lnckens,  38  Wakely  v.  Sun  Ins.  Office  of  L.  E. 
N.  J.  L.  564;  Jones  v.  :\Icclianics'  246  Pa.  268,  92  Atl.  136;  Bush  v. 
Fire  Ins.  Co.  3G  N.  J.  L.  29,  13  Am.  Hartford  Fire  Ins.  Co.  222  Pa  419 
Rep.  405.  71  Atl.  916.  ' 

Xeic    York. — Trii>(ie    v.    Provident        Sonili,  Carolina. — Madsden  v.  Plioe- 
Fund  Soc.  140  N.  Y.  23,  37  Am.  St.    nix  Fire  Ins.  Co.  1  S.  C.  24. 
Rep.   529,  22  L.R.A.  432,  35  N.   E.        Tennessee.— Ugou's      Adni'rs      v. 
316,  55  N.  Y.  St.  Rep.  380;  Weed  v.    Equita])le  Fire  Ins.  Co.  87  Tenn.  341, 
Hamburg-Bremen   Fire  Ins.  Co.  133    10  S.  W.  768. 

N.  Y.  394.  395,  31  N.  E.  231,  45  N.  Y.  Texas.— Queens  Ins.  Co.  v.  May, 
St.  Rep.  105,  21  Ins.  L.  J.  533;  Bush  —  Tex.  Civ.  App.  —  (1896)  35  S. 
V.  Westchester  Fire  Ins.  Co.  2  Thomi).    W.  829. 

&  C.   (N,  Y.)   629;  Murray  v.  Great         Venno}d. — Walsh  v.  Vermont  Mu- 
Westeni  Ins.  Co.  72  Hun  (N.  Y.)  282,    tual  Fire  Ins.  Co.  54  Vt.  351. 
25  N.   Y.   Supp.  414,  55  N.   Y.   St.        Virginia.— Home   Ins.    Co.   v.    Co- 
Rep.  748;  Brink  v.  Guaranty  Mutual    hen,  20  Gratt.  (Va.)  312. 
Accident  Assoc.   (Sup.  Ct.)  28  N.  Y.         Wisconsin. — Vergeront  v.   German 
St.  Rep.  921;  Peacock  v.  New  York    Ins.  Co.  86  Wis.  425,  56  N.  W.  1096, 
Life  Ins.  Co.  1  Bosw.   (N.  Y.)   338;    23   Ins.   L.  J.   236;   Vangindcrtaclen 
Bumstead    v.    Dividend    Mutual    Ins.    v.  Plupnix  Ins.  Co.  82  Wis.  132,  51 
Co.  12  N.  Y.  (2  Kern)  81;  Turley  v.    N.     W.     1122;     Cayon    v.     Dwelling 
Norlli    American    Fire    Ins.    Co.    25    House  Ins.   Co.  68  Wis.  510,  32  N. 
Wend.  (N.  Y.)  374;  375;  .Etna  Fire    W.  540;  Killii)s  v.  Putnam  Ins.  Co. 
Ins.  Co.  v.  Tyler,  1(J  Wend.   (N.  Y.)    28  Wis.  472,  f)  Am.  Rep.  506. 
385,  30  Am.  Dec.  f)0.  Civ.  Code  Cal.  2635.     See  i^i^  589 

6»///o.— Hartford  Protectiun  Ins.  herein.  But  see  Winnesheik  Ins.  Co. 
Co.  v.  Harmer,  2  Ohio  St.  452,  59  v.  Scliueller,  60  HI.  465;  Clark  v. 
Am.  Dec.  684,  Pli(enix  Ins.  Co.  14  Can.  L.  T.  266, 
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that  if  the  insured  rei-eiveci  the  same  without  objection  and  sug- 
liesled  no  inodilieation.  (he  fad  Ihat  iho  loss  was  not  also  stated  as  a 
j)artial  loss  would  not  picNont  I  he  insui-i-d  fi'oni  I'ocovering  for  a 
fonslrui-li\e  total  loss,  thou<i,h  the  i)olicv  pioxided  that  "in  case 
of  loss,  such  loss  shall  be  paid  in  sixty  days  after  i)roof  and  adjust- 
ment thereof/'  and  that  "the  assured  sh.all  not  have  the  ri^lil  to 
abandon  the  vessel  for  the  amount  of  damage  merely,  unless  the 
amount  which  the  insurer  would  be  liable  to  pay  under  an  adjust- 
ment as  of  a  partial  loss  shall  exceed  half  the  amount  insured."  ^^ 

Hetention  of  the  proofs  by  the  insurer  for  a  i)criod  of  thirty- 
eight  days,^^  forty-five  days,^°  and  forty-eight  days,^  without  objec- 
tion, has  been  held  to  estop  him  from  setting  up  in  defense  to  an 
action  upon  the  policy,  the  fact  that  the  proofs  are  defective.  In 
ihose  cases  in  wliich  the  insured  has  retained  tlie  proofs  without 
making  any  objection  after  the  commencement  of  an  action  on  the 
policy,  it  has  been  held  that  such  retention  estops  them  from  setting- 
up  in  defense  defects  in  the  proofs.^ 

The  insurer,  if  he  objects  to  the  proofs  of  loss,  must  point  out 
the  specific  defects,  and  a  failure  to  do  so  will  operate  as  a  waiver. 
Insured  should  also  be  notified  of  the  particular  defects  so  that  he 
may  remedy  the  same.'  Nor  can  insurer  return  the  proofs  with 
the  general  statement  that  they  are  defective.  This  is  too  indefinite. 
So  where  the  proofs  were  returned  with  the  statement  that  they 
were  "deficient  both  in  form  and  substance,"  it  was  held  to  be  too 
general;  *  and  where  proofs  of  loss  are  prepared  in  conformity  with 
the  direction  of  an  insurance  company's  agent,  and  submitted  to 
the  company,  which  retains  them  for  several  days  and  then  sends 
a  general  notice  to  the  person  claiming  under  the  policy  that  the 
])roofs  are  defective,  without  specifying  in  what  particular,  ad- 
ditional proofs  need  not  be  furnished.^    And  if  the  adjuster  of  the 

i^Taber  v.  China  Mutual  Ins.  Co.  pool  Ins.  Co.  52  Miss.  704;  Basch  v. 

131  Mass.  239.  Humboldt  Fire  &  Marine  Ins.  Co.  35 

i^Keeney  v.  Home  Ins.  Co.  71  N.  N.  J.  Law,  429;  Van  Deusen  v.  Char- 

Y.  396,  27  Am.  Kep.  60.  ter  Oak  Ins.  Co.  1  Rob.   (N.  Y.)  55. 

20  Jones  V.  Howard  Ins.  Co.  117  N.       '  Insurance  Co.  of  North  America 

Y.  103,  22  X.  E.  578,  20  X.  Y.  St.  v.    McDowell,    50    111.    120,   99    Am. 

Rep.  844.  Dec.  497;  Union  Ins.  Co.  v.  Barwick, 

1  Capital  Ins.  Co.  v.  Wallace,  48  36  Neb.  223,  54  N.  W.  519 ;  Boyn- 
Kan.  400,  29  Pac.  755,  21  Ins.  L.  J.  ton  v.  Clinton  &  Essex  Mutual  Ins. 
516,  22  Ins.  L.  J.  397.  Co.  16  Barb.   (N.  Y.)   254;  Imperial 

2  Lockwood  V.  Middlesex  Mutual  Fire  Ins.  Co.  v.  Murray,  73  Pa.  St. 
Assurance  Co.  47  Conn.  553;  Rath-  13. 

l)one  V.  City  Fire  Ins.  Co.  31  Conn.        *  Meyers  v.  Council  Bluffs  Ins.  Co. 
193;  Continental  Life  Ins.  Co.  v.  Rog-  72  Iowa,  176,  33  N.  W.  453. 
ers,  119  111.  474;  Works  v.  Farmers'       ^  Pratt  v.  New  York   Central  Ins. 
Ins.  Co.  57  Me.  281;  Swan  v.  Liver-   Co.  55  N.  Y.  505,  14  Am.  Rep.  304. 
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company  to  whom  proofs  of  loss  are  delivered  after  the  expiration 
of  the  time  prescril)ed  in  the  policy  for  furnishing  them  retains 
the  same  without  objection,  this  will  constitute  a  waiver.^  There 
is  also  a  waiver  where  insurer  does  not  object  until  after  time  for 
filing  formal  proofs  has  expired,  but  on  the  contrary  by  its  conduct 
and  promises  induces  assured  not  to  make  further  efforts  in  sub- 
mitting proofs.^^ 

^Minneapolis,  St.  Paul  &  S.  S.  M.  understanding  that   he  had  done  all 

Ry.  Co.  V.  Home  Ins.  Co.  64  Minn,  that  he  was  required  to  do  and  was 

61,  66  N.  W.  132.  waiting  the  appearance  of  an  agent 

^*  Griffith  V.  Anchor  Fire  Ins.  Co.  or  adjuster  as  promised.  The  de- 
143  Iowa,  88,  120  X.  W.  90,  38  Ins.  fendant  neither  directly  nor  indirect- 
L.  J.  608,  cited  as  a  case  quite  parallel  ly  asked  or  demanded  of  liim  other 
in  all  essential  respects  in  Teasdale  notice  or  proof  of  loss  but  gave  him 
V.  City  of  New  York  Ins.  Co.  163  to  understand  that  its  agent  would 
Iowa.  596,  145  X.  W.  284,  43  Ins.  L.  visit  the  place  and  take,  up  the  matter 
J.  482  ("  'Proofs  of  loss  required  by  of  adjusting  his  claim.  .  .  .  In- 
the  policy  of  insurance  may  be  waived  deed  so  far  as  this  record  is  concerned 
by  a  shuffling,  tricky  or  evasive  course  the  insufficiency  of  the  proof  of  loss 
of  conduct  on  the  part  of  the  com-  was  never  advanced  or  relied  on  as  a 
pany,  amounting  neitlier  to  an  actual  defense  to  the  claim  until  it  was 
denial  or  a  distinct  recognition  of  lia-  ])leaded  in  the  answer  to  this  action, 
bility,  yet  such  as  to  lead  a  reasonably  Tliat  in  view  of  all  these  facts  the 
])rudent  man  to  believe  that  proofs  jury  was  justified  in  finding  that  the 
of  loss  are  not  required.'  ...  To  failure  to  furnisli  formal  proofs  had 
say  the  very  least  the  conduct  of  the  been  waived  is  too  clear  for  con- 
company  in  this  case  was  evasive,  troversy".  Id.  per  Weaver,  J.).  See 
Jt',  as  indicated  in  Tones'  letter  of  also  Bakhaus  v.  Caledonian  Ins.  Ca 
February  5,  1912,  it  had  never  been  112  Md.  676,  77  Atl.  310,  39  Ins. 
the  intention  of  the  com])any  to  pay  L.   J.   1431. 

the    loss,    ordinary'    candor    required  For   other  instances   as  to   failure 

that  it  should  have  said  so  in  response  to  give  notice  of  defects,  etc.,  see  the 

to  phiintiff's  repeated  requests  for  an  following  cases: 

arl  jiistment ;  and  if,  having  been   in-  United   States. — Citizens'    Trust   & 

formed    of    a    total    loss,    it    desired  Guaranty'  Co.  of  West  Va.  v.  Globe  & 

Dtlicr  or  additional  proof,  then  when  Rutgers  Fire  Ins.  Co.  229  Fed.  326, 

it  appeared  that  plaintiff  was  acting  143  C.  C  A.  34(i    (inunediate  notice 

in  the  belief  that  he  liad  done  all  that  required:   failure  to  object,  waives)  ; 

would   be   re(|uir('d  of  iiim   until   the  Scottisii  Union  tS:  National  Ins.  Co.  v. 

adjuster  had  come  and  ma<Ie  investi-  McKone,  227  Fed.  813,  142  C.  C.  A. 

gallon     according    to    promise,    fair  337,    47    Ins.    L.    J.    262    (receiving 

dealing  denuindcd  that   he  should  be  proofs    twenty-six    days    after    fire, 

.<o  informed.      I'laintilT  did  give  and  wiiere  j^olicy  required  immediate  no- 

•  lefcndant    <lid    icccive   notice  of   the  lice,  retaining  same  witliout  objection 

los,s  and  of  its  character  aiul  amount,  and   sending  adjuster  who  e.xamiiu's 

The  oidy  omi.ssion  of  which  arlvantagc  insured  i)ef'ore  a  notary  constitutes  a 

is  sr)Ught    to  be  taken   is  the   failure  waiver)  ;  Hurt  v.  Employers  Liability 

to  accompany  it   wilii  a  sworn  state-  Assiir.    Corp.   Ltd.   of   L.    E.    (U.    S. 

iiu-nt.     .     .     .     T\n'  conclusion   from  C.   C.)    122   Fed.  828    (no   foit'eituic 

readins;  the  record  is  (jiiite  iiTe<istil)le  from  failure  to  give  notice  of  accident 

that  <lei'cn<lant  must  liave  known  that  in   tinu-  specilied,  whether  held  to  be 

plaintilT    was    proceeding    u[>on    the  a  condition  precedent  or  not;  allega- 
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§  3363.  Only  defects  specified  can  be  relied  on  as  defense:  others 

not  specified  are  waived. — Where  the  insurer  specifies  a  certain  de- 

lion  as  to  semlini;-  notice  and  jjioot's  ~t)  ''^.  E.  l')!),  42  Ins.  L.  J.  103  (re- 
lu'Kl  siitliciont  to  sliow  waiver)  ;  ^option  and  retention  of  proofs  with- 
Anierican  Credit  Indemnity  Co.  v.  out  ot)je('tion  waives  strict  eomplianoe 
("arrollton  Furniture  Manfij.  Co.  95  with  re(|uirenients  as  to  proofs).  See 
Fed.  in,  ;i()  C.  C.  A.  1)71,  28  Ins.  L.  also  Alston  v.  Plienix  Ins.  Co.  100 
.1.  S49  {credit  i/itarantu :  notice  of  Ca.  287,  27  S.  K.  081,  27  Ins.  L.  J.  77. 
insolvency  given  on  blanks  furnished  Illinois. — Binninfjliani  Fire  Ins.  Co.' 
by  insurer  and  received  by  it  without  v.  Pulver,  126  111.  22!),  9  Am.  St.  Rep. 
objection  or  inquiry  does  not  of  itself  '198,  18  N.  E.  804  (assurer  bound  to 
precluile  recovery  because  not  given  point  out  defects  in  proofs  and  to 
within  time:  "The  question  of  waiver  afford  assured  opportunity  to  rem- 
was  of  no  importance  if  the  notice  of  ody  them  and  whether  in  case  of  such 
Dec.  14th  was  in  accordance  with  failure  there  is  a  waiver  is  for  jury: 
the  requirements  of  clause  4.  ...  so  retaining  proofs  and  refusal  to 
Inasmuch  as  the  defendant  received  pay  on  other  grounds  than  defects 
the  notice  which  it  required,  the  im-  is  a  waiver  or  creates  an  estoppel), 
portance  of  the  definition  of  insolven-  Indiana. — Ft.  Wayne  Ins.  Co.  v. 
cy  with  reference  to  the  notice  of  Irwin,  23  Ind.  App.  53,  54  N.  E.  817 
loss  disappears  from  the  case"  —  per  (no  objection  made  to  verification 
Shipman,  C.  J.  The  above  statement  until  after  expiration  of  time  limit 
was  made  in  connection  witli  the  point  for  furnishing  proofs:  waives)  ;  Na- 
that  it  was  also  held  that  there  was  tional  Life  Maturity  Ins.  Co.  v.  AVhit- 
no  waiver  or  delay  in  sending  notice,  acre,  15  Ind.  App.  50G,  43  N.  E.  905 
and  it  was  further  decided  that  judg-  (strict  compliance  with  requirments 
ment  below  for  plaintiff'  should  be  as  to  proofs  of  death  waived  by  non- 
reversed.     See  s.  c.  92  Fed.  581,  34  objecting). 

C.  C.  A.  161,  s.  c.  Carrollton  Furni-        Iowa.  —  Correll  v.  National  Acci- 

ture  Manfg.  Co.  v.  American  Credit  dent  Societv,  139  Iowa,  36,  130  Am. 

Indemnity  Co.  115  Fed.  77,  52  C.  C.  St.  Rep.  294,  116  N.  W.  1046   (rais- 

A.  671,  aff'd  124  Fed.  25,  59  C.  C.  A.  ing    no    objections    to    sufficiency   of 

545,  certiorari  denied  192  U.  S.-  605,  notice  of  death,  and  merely  calling 

48  L.  ed.  585,  24  Sup.   Ct.   849).  for   names  of   witnes.ses   of  accident 

Alabama. — Farmers'  Mutual  Assoc,  which  beneficiary  is  not  bound  to  fur- 

V.  Tankersley,  13  Ala.  App.  524,  69  nish :     precludes    complaint    by    as- 

So.  410   (retention  without  objection  surer)  ;  Stephenson  v.  Bankers'  Life 

waives  sulficieucy  of  proofs)  ;   Con-  Assoc.  108  Iowa,  637,  79  N.  W.  459 

tinental  Casualty  Co.  v.  Ogburn,  175  (insurer  retained  proofs  sent  without 

Ala.  357,  57  So.  852,  41  Ins.  L.  J.  asking   for   further   proof,   but   also 

986     (accident     and     death     policy:  denied  liability,  proofs  held  waived), 
failure  to  object  to  defects,  waives:       Kansas.  —  Standard  Life  &  Acci- 

Taber  v.  Royal  Ins.  Co.  124  Ala.  681,  dent  Ins.  Co.  v.  Davis,  59  Kan.  521, 

26  So.  232  '(failure  to  object  to  no-  53  Pac.  856,  27  Ins.  L.  J.  808    (re- 

tice  or  want  of  magistrate's  eertifi-  taining  notice  of   death   given   after 

cate  in  proofs,  waives)  ;  Central  City  time  limit  Avith  proofs,  and  requiring 

Ins.    Co.   V.    Oates,   86   Ala.   558,   11  additional    proofs    and    information: 

Am.   St.   R^p.   67,  6   So.   83    (defec-  waives) ;   German   Ins.   Co.   v.   Gray, 

tive     preliminary'     proofs     may     be  43  Kan.  497,  8  L.R.A.   70,  19   Am. 

waived    by   failure   to   object   within  Rep.   St.   150,  23   Pac.   637    (failure 

reasonable  time).  to  object  witiiin  reasonable  time  after 

Georfjia. — Great   American    Co-op-  adjuster    has    expressed    satisfaction 

erative  Fire  Assoc.  11  Ga.  App.  784,  and  promised  payment,  waives). 
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feet  or  eertain  defects  in  the  proofs  of  loss,  and  there  are  also 
other  defects  which  are  not  specified  or  referred  to,  the  latter  are 

Kentucky. — Niagara  Fire  Ins.  Co.  649  (if  notice  and  proof  of  death 
V.  "Wayne.  162  Ky.  665,  172  S.  W.  incorporated  in  same  communication 
1090  (grounds  of  insufficiency  of  to  insurer,  and  proof  with  the  attend- 
proofs  and  failure  to  file  in  time  not  ing  facts,  meets  all  policy  require- 
specifically  set  out,  are  waived  so  ments,  except  that  it  is  not  so  full 
as  to  preclude  defense).  and  explicit  as  it  might  be,  silence  of 

Maine. — Hilton  v.  Phoenix  Ins.  Co.  insurer  is  a  waiver). 

92  Me.  272,  42  Atl.  412,  28  Ins.  L.  J.  New  Jersey.— Thomas  Orr  Truck- 

309  (certificate  of  nearest  magistrate  ing  &  Forwarding  Co.  v.  Metropolitan 

not  furnished;  no  objection:  waives).  Surety  Co.  77  N.  J.  L.  749,  73  Atl. 

Marylatid. — McElroy  v.  John  Han-  541  (burglary  policy  proofs  returned 

cock   Mutual   Life   Ins.    Co.   88   ]\Id.  for    corrections    and    subsequent   re- 

137,  41   Atl.   112,  28   Ins.   L.   J.   22  tention  by  insurer  without  objection, 

(life:  delay  in  filing:  additional  in-  but  with  denial  of  liability  on  other 

formation    a-sked    not   given:    proofs  grounds:   waives   defects), 

retained  four  months:  liability  denied  Xeu-    York. — Greengrass   v.    North 

on  other  grounds:  waived).  River  Ins.  Co.  139  N.  Y.  Supp.  937, 

Massachusetts. — Merrill  v.  Colonial  42  Ins.   L.   J.   522    (whether   formal 

Mutual  Fire  Ins.  Co.  169  Mass.  10,  proofs  Avaived  by  receiving  and   re- 

61  Am.  St.  Rep.  268,  47  N.  E.  439,  taining  inventory  without  objection  to 

27  Ins.  L.  J.  237   (accepting  proofs  form,  entering  into  negotiations  and 

for  benefit  of  transferee  of  insured's  disclaiming    liability    is    for    jury)  ; 

interest  in  policy,  without  objection:  Cummer   Lumber    Co.   v.    Associated 

waived).  Manufacturers'     I\Iutual     Fire     Ins. 

Michigan. — Foiles   v.   Detroit  Fire  Corp.  73  N.  Y.  Supp.  668,  67  App. 

&   Marine   Ins.    Co.   175   Mich.   716,  Div.  151,  31  Ins.  L.  J.  87,  92,  aff'd 

141  N.  W.  879,  42  Ins.  L.  J.  1143  (mem.)  173  N.  Y.  633,  66  N.  E.  1106 

(objections  to  first  proofs  general  and  (receipt   and  retaining  proofs  with- 

not  sjiecific,  further  proofs  furnished  out   jiointing  out    defects,   waives   or 

and  no  objection  made;  by  remaining  creates  esto])pel).    See  also  Partridge 

silent  and  calling  for  no  furtlier  in-  v.  Milwaukee  Mechanics  Ins.  Co.  43 

formation  insurer  estopped  to  claim  X.  Y.  Supp.  632,  13  App,  Div.  519. 

jjroofs   defective:    wlien   question    of  Oklahoma.  —  Insurance     Co.     of 

waiver  for  jury,  when  for  court).  North  America  v.  Cochran,  —  Okla. 

Missouri. — .Johnson  v.  Ix)ndon  Ins.  — ,  159  Pac.  247  (retention  without 
Co.  of  N.  Y.  137  Mo.  Ai)p.  380,  118  objection  or  notice  of  defects: 
S.  W.  112,  38  Ins.  L.  J.  677  (insurer  waives)  ;  Liverpool  &  London  & 
if  dissatisfied  with  proof  of  loss  must  Globe  Ins.  Co.  v.  Cargill,  44  Okla. 
notify  assured  of  objections  and  af-  735,  145  Pac.  1134  (good  faith  re- 
ford  opportunity  for  corrections;  is  quires  that  insurer  should  notify  in- 
.sufTicient  if  tlie  time  limitation  jx-riod  sured  ])romptly  of  any  objection 
for  fnmisliing  proofs  remains);  which  it  may  have  as  to  jiroofs  of 
Deland  v.  Aetna  Ins.  Co.  68  Mo.  App.  loss  and  that  it  should  not  by  its 
277  (retaining  without  objection  un-  silejice  in  this  respect  mislead  insured 
til  after  time  limit  expires  within  Id  liis  prejudice,  ami  said  failure  to 
which  proof  may  be  furnished:  (»l)ject  and  silence  of  itself  constitutes 
waives).  a  snilicient  waiver);  St.  Paul  Fire  tV: 

Montana. — Da  Hin  v.  Casualtv  Co.  Marine   Ins.   Co.  v.  GrifTin,  33  Okla. 

41  Mont.  175,27  L.R.A.(N.S.)  IKiln,  178,  124  Pac.  .300  (receiving  and  re- 

137    Am.    St.    Kep.    709,    108     Pac.  taining  without  specific  objection   to 
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held  to  he  \v;\i\0(l.'     M^hus.  where  the  insurer  received  proofs  of 
lo;!s  after  the  time  Hniited  had  chip.'^ed  and  the  insurer  rai^^ed  the 

<it>t'oct.<,  constilutos  waiver  wlierc  atli-  hoard  of  directors,  no  waiver)  ;  Ceu- 

davits  were  I'urnislied  as  ])roots  and  tral  City  Ins.  Co.  v.  Gates,  8(5  Ala. 

tliey  were  not  a  substantial  eompli-  nnS,  11   Am.  St.  Rep.  07,  (3   So.   8.{ 

ani-e,    but    were    fatally    detective);  (no   waiver  of"  i)resentation    of   pre- 

Arkan.^^as  ins.   Co.   v.   Co.x,  121   Okla.  liniinary  proofs  under  fire  policy,  de- 

873,  20  L.R.A.(N.S.)  775,  38  Ins.  L.  fective  or  otherwise  from  mere  silence 

J.  205,  214,  03  Pae.  552    (failure  to  or  failure  to  specify)  ;  Aetna  Ins.  Co. 

object  in  reasonable  time  waives  de-  v.  Jones.  —  Ind.  Apji.  — ,  115  N.  E. 

facts  as  to  execution  of  proofs  of  loss,  ()07  (mere  silence  no  waiver  of  failure 

or  creates  an  estoppel).  to  file  within  time  limitation  although 

South  Dahata. — Breeden   v.   Aetna  assurer  lias  kr)owledg'e  of  loss). 

Life  Ins.  Co.  23  S.  Dak.  417,  122  N.  Credit  guaranty:   Where  notice   is 

"W.  348    (retaining  proofs  of  an   in-  required  within  ten  days  after  notice 

jury   without   objection    or   requiring  of    "insolvency"    the    effect    of    n(m- 

additional  proof  or  the  tilling  in  of  compliance   i.s   not  waived   by   assur- 

blanks    furnished    waives    failure    to  er's  letter  of  acknowledgment  which 

furnish  within  time  limit).  ex])ressly    declares    it    "siiall    not    be 

Texas. — Fidelity  Phenix  Fire  Ins.  held  to  be  waiver  by  this  company 
Co.  V.  Sadau,  —  Tex.  Civ.  App.  — ,  of  any  condition  or  provision  of  this 
178  S.  W.  559  (failure  within  rea-  bond,"  nor  is  there  a  waiver  by  rea- 
sonable time  to  specitically  point  out  son  of  silence  or  failure  to  reply  to  a 
defects  waives;  objection  in  general  subsequent  letter  by  assured  wherein 
terms  insufficient)  s.  e.  —  Tex.  Civ.  it  said:  "If  you  recjuire  anything  else 
App.  — ,  1()7  S.  W.  3.'U,  see  159  S.  "W.  in  this  matter  kindly  let  us  know  and 
137.  See  also  Queen  Ins.  Co.  v.  May,  we  will  .send  it  to  you."  The  question 
—  Tex.  Civ.  App.  — ,  35  S.  W.  829.  of  waiver,   however,  may   rest   as  to 

Virginia. — Georgia  Home  Ins.  Co.  its  importance  upon  other  terms  and 

V.  Goode,  95  Va.  751,  4  Va.  L.  Reg.  conditions    of    the    bond,    as    where 

96,  30   S.   E.   366    (failure   to  notice  assurer  received   the  notice  which   it 

insured's    communication    as    to    in-  required    and    as    it    required    upon 

voices    being    ready,    etc.,    waives);  blanks   furnished    by    it;    which   asks 

Virtiinia  Fire  &    .NJarine  Ins.   Co.  v.  nothing    about    insolvency    but,    asks 

Goode,    95    Va.    762,    30    S.    E.    370  among  other  things  the  date  and  na- 

(must  specify  with  particularity,  not  ture  of  the  failure,  and  no  objections 

generally).  or  further  inquiry  is  made,  so  that 

Washington. — Horwitz    v.    United  the   importance   of   the   dellnition   of 

States  Fidelity  &  Guarantee  Co.   95  in.solvency  disappears  from  the  case. 

Wash.   455,  164   Pae.   77    {burglary:  American    Credit    Indemnity    Co.    v. 

informalities  waived  where  no  specific  CarroUton    Furniture    Mfg.    Co.    95 

objections     as     to     insufficiency     in  Fed.   Ill-,  36  C.   C.  A.  671,  28  Ins. 

proofs).  L.  J.  849,  see  s.  c.  92  Fed.  581,  34 

For  in.stances  of  no  waiver,  see  the  C.  C.  A.  961;  CarroUton  Furniture 
following  cases:  Columbian  Ins.  Co.  IMfg.  Co.  v.  American  Credit  Indem- 
V.  Lawrence,  10  Pet.  (35  U.  S.)  507,  nity  Co.  115  Fed.  25,  52  C.  C.  A. 
9  L.  ed.  512  (failure  to  point  out  671,  aft'd  124  Fed.  25,  59  C.  C.  A. 
defects  in  certificate  no  waiver) ;  545.  Certiorari  denied  192  U.  S.  605, 
Columbian  Ins.  Co.  v.  Laurence,  2  48  L.  ed.  585,  24  Sup.  Ct.  849. 
Pet.  (27  U.  S.)  25,  7  L.  ed.  335  (not  '  Ayres  v.  Hartford  Fire  Ins.  Co. 
to  be  inferred  from  failure  to  specify  17  Iowa,  176,  85  Am.  Dec.  553;  Phil- 
objections  in   re.solution  of  insurer's  lips   v.   Protection   Ins. .  Co.   14   Mo. 
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objection  that  they  were  not  furnished  by  the  proper  person,  but 
raised  no  objection  as  to  the  time  of  submitting  them,  it  was  held 
that  the  provision  as  to  the  time  was  waived.^  And  an  objection 
to  the  certificate  of  the  magistrate  was  held  to  be  a  waiver  of  any 
defects  in  the  form  of  the  proofs.^ 

The  rule  that  only  specified  d  :fects  can  be  relied  on  as  a  defense 
and  others  not  specified  are  waived,  also  applies  wherp  insurer 
notifies  insured  that  it  refuses  settlement  for  ''noncompliance  with 
tlio  contract  time  for  filing  proofs  and  other  reasons."  ^* 

§  3364.  Where  insurer  objects  to  proofs  and  refers  to  policy. — 
AA'hcre  insurers  apprise  tlic  claimant  that  his  papers  are  not  proof. 
and  refer  him  to  the  policy,  they  are  not  held  to  have  waived 
the  defect  because  they  did  not  go  further  and  specify  it,  nor 
i)ecause  they  at  the  same  time  took  other  objections  to  being  held 
liable.^"  So  where  the  president  of  an  insurance  company  refused 
to  pay  a  loss,  and  in  reply  to  a  question  as  to  what  farther  proof 
was  necessary  referred  the  claimant  to  the  form  in  the  policy,  it 
was  held  that  this  could  not  be  considered  as  a  waiver  of  further 
proof." 

§  3365.  Failure  of  insurer  to  respond  to  inquiries. — If  the  in- 
surer receives  the  proofs  of  loss  and  subsequent  to  their  receipt 
inquiries  are  made  by  the  claimant  as  to  whether  the  proofs  are 
sufficient,  a  failure  upon  the  part  of  the  insurer  to  respond  to 
such  inquiries  will  operate  as  a  waiver  of  any  defects  in  the  proofs, 
if  any  in  fact  exist.^^ 

§  3366.  Where  insurer  requires  corrections  which  cannot  be  made 
in  time  limited  for  furnishing  proofs. — If  the  insurer  objects  to  the 
prools  as  defective,  and  requires  certain  corrections  to  be  made, 
knowing  that  such  corrections  cannot  be  made  within  the  time 
prescribed  for  furnishing  the  i)roofs  of  loss,  this  will  be  held  to 
be  a  waiver  of  the  limitation,  and  if  the  insured  makes  the  correc- 
tions and  tenders  the  proofs  as  corrected  within  a  reasonable  time, 
this  will  be  sufiicient,^^ 

220;  Enos  v.  St.  Paul  Fire  &  Marine  "Spring  Garden  ^Mutual  Ins.  Co. 

Ins.  Co.  4  S.  Dak.  639,  46  Am.  St.  v.  Kvan.s,  !)  Md.  1,  66  Am.  Dei-.  30. 

Hei).  7!t6,  57  N.  W.  .jlO.  ^^  Eliot  Five  Cent  Savings  Hank  v. 

^M<»ore  V.  Hanover  Fire  Ins.  Co.  Commercial    Union    Assur.    Co.    142 

71  iiun  (N.  Y.)  199,  24  N.  Y.  Supp.  Mass.   142,  7   N.    E.   550;    I'arks   v. 

507,  53  N.  Y.  St.  Kep.  8(il.  Phoeni.x  Ins.   Co.  26   Mo.   App.   537. 

^  Bailey  v.  Hope  Ins.  Co.  56  Me.  See  cases  under  §  3362  herein. 

474.         "                     '  ^^  Hicks  v.  Empire  Ins.  (\>.  6  Mo. 

^*  Niagara  Fire  Ins.  Co.  v.  Layne,  Ajip.  254.     See  Liverpool,  London  & 

1G2  Ky.  665,  172  S.  W.  1090.  Globe    ins.    Co.    v.    Valentine,    Kap. 

i»  Kimball   V.   Hamilton   Fire  Ins.  Jud.  Queb.  7  B.  II.  400. 
Co.  .8  Bosw.  (N.  Y.)  495. 
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§  3367.  Receipt  of  proofs  after  time  limited  by  policy  for  furnish- 
ing same. — The  fact  thai  the  insurer  roi-cives  the  proofs  of  loss 
111  tor  the  time  limited  by  the  ])ohey  and  retains  the  same  without 
ohjeition  does  not  of  itself  operate  as  a  \vai\ or  of  the  ris;lit  to  insist 
that  tlie  eondilion  has  not  been  complied  with.  The  failure  upon 
the  part  of  the  insured  to  furnish  the  proofs  within  the  time  limited 
forfeits  his  ri,G;ht  to  recover  upon  the  policy.  The  furnishing  of 
the  proofs  within  such  time  is  a  condition  precedent  to  recovery, 
a  noncompliance  with  which  will  defeat  a  recovery  in  the  absence 
of  waiver  of  the  j)rovision.  Accordingly,  when  the  time  has 
elapsed  and  the  proofs  have  not  been  furnished,  and  there  has 
been  no  waiver,  the  insurer  having  done  nothing  to  induce  the 
omission,  the  mere  receipt  of  proof  subsequently  in  sikmce  by 
the  insurer  will  not  operate  as  a  w^aiver,  since  there  having  been 
a  forfeiture  the  claimant  has  no  rights  which  are  lost  by  such 
silence;  no ' estoppel  can  consequently  arise.^*  If  the  silence  of 
the  insurers  at  the  time  of  the  receipt  of  the  proofs  subsequently  is, 
however,  accompanied  by  other  acts  or  conduct  on  their  part  which 
might  fairly  lead  the  claimant  to  believe  that  the  company  still 
regards  the  contract  to  be  in  force  and  binding,  this  will  operate 
as  a  waiver  of  the  delay  in  furnishing  the  proofs.^^  Thus,  the 
company  is  held  to  waive  the  condition  as  to  the  time  within 
which  the  proofs  must  be  made  if  it  receives  the  same  after  the 
time  limited,  and  subsequently  from  time  to  time  requires  the 
insured  to  amend  the  proofs.^^  So  also  a  written  agreement  made, 
after  the  time  limited  by  the  policy  for  making  proofs  of  loss,  that 
tlie  amount  of  loss  shall  be  submitted  to  appraisal  has  been  held 
to  operate  as  a  waiver  of  the  failure  to  make  the  proof,  notwith- 
standing a  provision  to  the  eti'ect  that  the  insurer  "shall  not  be 
lield  to  have  waived  any  provision  or  condition  of  this  policy 
by  any  requirement,  act,  or  proceeding  on  its  part  relative 
to  the  api)raisal.'"  ^'^ 

§  3368.  Request  by  insurers  that  proofs  be  furnished. — The 
question  as  to  whether  a  demand  by  the  insurers  for  proofs  of 

i^St.   Louis  Ins.   Co.   v.   Kyle,  11  Pa.   St.  349,  23  Atl.  991.     Examine 

Mo.   278,  49   Am.   Dec.   74;   Patrick  Brink  v.  Hanover  Fire  Ins.  Co.  80  N. 

V.  Farmers'  Ins.  Co.  43  N.  H.  621,  Y.   108.     See  cases   under   §§   3354, 

SO  Am.  Dec.  197;  Bell  v.  Lycoming  3362  herein. 

Fire  Ins.  Co.  19  Hun   (N.  Y.)   238;        ^^  £^^^3  ^._  Amazon  Ins.  Co.  51  Md. 

Brown  v.  London  Assur.  Co.  40  Hun  512,  34  Am.  Rep.  323. 
I N.  Y. )  101 ;  Brink  v.  Hanover  Fire        ^^  Weed  v.  Hwmburg-Bremen  Fire 

Ins.  Co.  80  N.  Y.  108;  Diehl  v.  Ad-  Ins.  Co.  133  N.  Y.  394,  31  N.  E.  231, 

ams  County  Mutual  Ins.  Co.  58  Pa.  45  N.  Y.  St.  Rep.  105,  21  Ins.  L.  J. 

St.  543,  98  Am.  Dec.  302.     But  see  577. 

Weiss  V.  American  Fire  Ins.  Co.  148       ^"^  Bishop  v.  Agricultural  Ins.  Co. 
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loss  waives  certain  known  breaches  of  warranties  or  conditions  has 
arisen  in  many  cases.  In  Wisconsin  it  has  been  held  that  if 
insurer,  having  knowledge  of  certain  breaches  of  conditions  which 
would  be  a  sutlicient  defense  to  an  action  on  the  policy,  does  not 
deny  his  liability  or  mention  the  breach  to  the  claimant  and  require 
him  to  furnish  proofs  of  loss,  which  he  does  at  considerable  time 
and  expense,  this  will  estop  the  company  from  claiming  a  forfeiture 
for  such  breaches,^^  So  in  California  it  is  held  that  if  the  insurer 
at  the  time  of  making  such  demand  for  proofs  of  loss  has  knowl- 
edge of  a  forfeiture  on  account  of  a  change  of  title  in  the  insured 
property,  and  remains  silent  as  to  the  defense,  it  operates  as  a 
waiver.^^  And  similar  decisions  have  also  been  given  in  Illinois  ^° 
and  in  Michigan,^  In  Dakota  it  has  also  been  decided  that  if  the 
insurer  does  not  even  make  anj'  demand,  but  simply  allows  the 
insured  to  take  the  time  and  incur  the  expense  of  making  proofs 
of  loss  after  he  has  knowledge  of  any  cause  for  forfeiture,  this  will 
))e  a  waiver  of  sucii  defense.^  In  a  recent  case  in  Tennessee  there 
was  held  to  be  no  waiver  by  the  demand  for  proofs.  In  this  case, 
liowever,  it  appeared  that  the  company  denied  all  liability  at 
the  time  of  making  the  request  for  proofs.  Consequently,  this 
case  differs  somewhat  from  the  preceding  cases  we  have  cited,  in 
that  there  was  a  reservation,  as  it  were,  on  the  part  of  the  insurer, 
arid  the  insured  in  making  the  proofs  knew  that  all  liability  was 
denied,  but  tliat  if  any  existed  the  amount  of  his  demand  was 
contested.  The  insured  had  not  been  misled,  and  there  had  been 
no  element  of  an  estoppel  in  the  acts  of  tJie  insurer.^  In  a  case 
which  arose  in  New  York,  however,  it  was  held  that  a  demand 
of  the  proofs  by  the  insurer  did  not  waive  their  right  to  set  up 

130  N.  Y,  488,  29  N,  E.  844,  42  N.  views.    Held,  a  waiver  of  any  breach 

Y,  St,  Rep,  369,  21  Ins.  L,  J,  345,  of  the  conditions  of  the  policy  then 

^*  Cannon  v,  lioine  Ins,  Co.  53  Wis,  known  to  the  insurer. 
585,  11  N,  W,  11.     In  this  case  the  ^^  Silverberg  v,  Phenix  Ins,  Co.  67 
assured   having   furnished   imperfect  Cal.    36,   7    Pac,    38.      But    compare 
proofs  of  loss,  and  his  attorneys  hav-  Wheaton  v.  North  IJrilish  Mercantile 
ing  inquired  of  the  insurer  what  its  Ins.  Co,  76  Cal.  415,  9  Am,  St.  iJcp, 
position  was  in  relation  to  the  claim,  216,  18  Pac.  758. 
the  latter,  without  referring  in  any  ^o  (jgj.j^j.,,^    y^^^,    ju^.     q^     ^,     q^.^^^ 
manner  to  any  breach  of  the  condi-  nert,  112  III.  ()8,  1  N.  E.  113. 
tions  of  the  poli<y,  answered  that  if  ^  Ct)i)bs  v.  Fire  Assoc,  of  I'hiladel- 
the    assured    had    a    fair    and    legal  j.liia,  68  Mich,  463,  3()  N.  \V,  222. 
claim    he    "should    make    out     such  ^  Smith    v.    St.    I'aul    Fire   &    Ma- 
proofs    as    the    i)olicy    requires    and  ritu!   Iiis.   Co.  3   Dak.  80,   13   X.    \V. 
send    here,    and    on    receipt    of    the  355. 

same"    the   claim    should    be    investi-  ^  Boyd   v.   Vandcrbilt   Ins.    Co.   90 

gated,  and   the  attorneys   should    he  Tenn.    212,    25    Am.    St.    Rep,    676, 

promptly    advised    of    the    iii.^urer's  16  S.  W,  470, 
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as  a  defense  la  an  aelion  on  the  poliey  the  fact  that  the  policy 
hail  been  forfeileil  because  of  non[)ayniciit  of  the  dues.'*  A  case 
involving  this  question  also  arose  in  Iowa,*  where  it  appeared 
(hat  the  policy  limited  the  amount  of  other  insurance  to  a  certain 
>uni.  In  the  proofs  the  amount  of  other  insurance  was  stated  at 
a  sum  in  excess  of  the  amount  limited  in  the  policy,  but  the  proofs 
also  stated  that  the  conditions  of  the  policy  had  not  been  violated. 
The  company,  after  these  proofs  had  been  submitted,  required 
the  insured  to  submit  additional  proofs  containing  copies  of  the 
written  portions  of  all  of  the  other  policies  on  the  pro})erty.  He 
did  so,  incurring  an  expense  of  about  twenty-five  dollars.  It  was 
contended  that  the  requiring  of  additional  proofs  was  a  waiver  of 
the  forfeiture,  but  the  supreme  court  held  that  it  was  not  a  waiver.^ 


foiTTiity  with  the  contract,  tliat  tlicre- 
by  it  might  be  aided  by  the  plaintiff's 
own  i)r<)ors  to  know  the  facts.  .  .  . 
Tlie  company,  in  asl^ing  for  addition- 
al jiroofs,  was  aslcing  for  what  it 
was  entitled  to  under  its  contract  and 
the  law.     This  is  not  a  case  of  hard- 


*  Ronald  v.  Mutual  Reserve  Fund 
Life  Assoc.  23  Abb.  N.  C.  (N.  Y.) 
271,  7  N.  Y.  Supp.  152.  But  see 
Titus  v.  Glons  Falls  Ins.  Co.  81  N. 
Y.  410,  8  Abb.  N.  C.  315. 

*  Antes  v.  ^Vestern  Assur.  Co.  84 
Iowa,  355,  51  N.  W.  7. 

^  The  court  said:  "Sui>i)ose  for  a  ship.  The  plaintill's  had  by  their  act 
moment  that  the  written  proofs  had  in  taking  additional  insurance  elected 
contained  an  admission  in  terms  that  to  avoid  this  policy,  and  at  the  time  of 
at  the  time  of  tlie  loss  there  were  six  the  loss  had  no  claim  against  the  eom- 
thousand  dollars  in  excessive  insur-  pany.  Their  right  of  action,  if  any, 
auee,  and  we  have  a  plain  application  depends  upon  the  comjiany's  having 
of  the  rule  claimed  for;  then  there  after  the  loss  so  acted  as  to  create  a 
would  be  no  necessity  for  further  liability."  With  due  respect  to  the 
l^roofs,  and  to  then  place  the  plain-  honorable  court,  we  think  the  latter 
tiff's  at  further  expense  and  trouble  part  of  this  decision  open  to  criticism, 
would  be  to  recognize  the  policy  as  How  can  it  be  said  that  the  plaintiffs 
valid,  for  it  is  not  to  be  presumed  that  had  no  claim  against  the  company  at 
such  proofs  would  be  required  under  the  time  of  the  loss,  or  in  other  words, 
a  poliey  known  and  intended  to  be  no  contract  rights,  and  at  the  same 
treated  as  void."  These  words  by  time  that  the  insurer  has  certain 
themselves  might  lead  to  an  inference  rights  under  a  contract  which  is  oper- 
that  if  the  court  had  knowledge  of  a  ative  as  to  the  insured?  If  by  the  act 
Ijreach  of  the  conditions  and  required  of  the  insured  he  has  no  rights  against 
l)roofs  to  be  furnished  it  would  oper-  the  insurer,  can  the  insurer  claiming 
ate  as  a  waiver.  But  the  court  evi-  by  virtue  of  the  same  forfeited  con- 
dently  does  not  intend  to  have  such  an  tract  demand  proof  of  loss  under 
inference  drawn,  for  it  subsequently  such  contract  and  put  the  claimant  to 
l)ases  the  right  of  the  insurer  to  de-  time,  trouble,  and  expense  in  fumish- 
mand  proof  as  a  contract  right,  and  ing  them?  It  secins  to  us  that  in  such 
says:  "The  particular  difficulty  in  the  a  case  tlicre  is  a  clear  element  of  es- 
way  of  adjustment  in  this  ease  was  toppel.  If  the  insured  had  no  rights 
the  fact  of  excessive  insurance;  and  under  the  contract,  certainly  the  in- 
this  was  the  particular  in  which  the  surer  had  none  which  he  could  en- 
company  was  requiring  the  proofs  force, 
to  be  ma(Je  more  specific  and  in  con- 

5588 


*      WAIVER.  AND  ESTOPPEL     •  §§  3360, 3370 

Although  this  case  is  open  to  criticism^  it  seems  to  be  in  lino 
with  an  earlier  decision  in  the  same  state  under  a  somewhat  differ- 
ent state  of  facts.  In  that  case  a  policy  of  insurance  provided  that 
the  company  would  not  be  liable  for  any  loss  occurring  while  the 
building  insured  was  unoccupied,  and  that  no  loss  should  become 
payable  until  proofs  had  been  rendered  stating,  among  other  facts, 
that  the  building  was  occupied  when  burned.  It  was  held  that 
the  company  did  not,  by  demanding  proofs  of  loss  after  being 
orally  informed  that  the  iDuilding  was  unoccupied  when  destroyed, 
waive  its  right  to  forfeit  the  policy  under  the  above  provision.^ 
Again,  frequent  demands  for  an  inventory,  without  specific  men- 
tion of  the  formal  proof,  constitute  no  waiver. ^^  And  a  demand 
of  an  exhibition  of  insured's  books  and  of  proofs  of  loss,  is  not  a 
waiver  of  any  condition  of  the  policy,  where  it  provides  for  the 
right  to  make  an  examination  of  the  books  and  that  this  shall  not 
be  treated  as  a  waiver  of  any  condition.^'' 

§  3369.  Same  subject:  conclusion. — From  a  consideration  of  the 
principles  applicable  in  cases  of  waiver  and  estoppel,  we  think 
the  following  rule  may  be  deduced  as  to  the  effect  of  demanding 
proofs  of  loss.  If  the  insurer  demands  proofs  of  loss  or  additional 
proofs,  and  he  has  actual  knowledge,  or  it  clearly  appears  from 
the  circumstances  of  the  case  that  at  the  time  of  making  the  demand 
the  insurer  has  knowledge  of  the  fact  that  some  condition  or 
warranty  of  the  policy  has  been  violated,  or  that  for  any  reason 
the  policy  has  been  forfeited,  and  the  insured  complies  with  such 
demand  at  considerable  time,  trouble,  and  expense,  the  demanding 
of  such  proofs  will  estop  the  insurer  from  subsequently  relxing 
ujion  such  breach  as  a  defense  to  an  action  on  the  policy.^ 

§  3370.  Effect  of  requiring  additional  proofs. — If  the  company  re- 
ceives prouls  ol  lo.-'S  and  subsequently  requires  the  claimant  to 
furnish  additional  proofs  or  to  amend  the  proofs  already  given. 
and  at  the  time  of  making  such  request  it  has  knowledge  of  breaches 
of  any  of  the  conditions,  or  of  any  other  cause  which  migiit  be 

'  See  last  note.  specifications,    waives) ;    Home    I'^iro 

*  I'iiclipatrick  v.  Hawkeye  Ins.  Co.  Ins.    Co.    v.    Phelps,    51    Neb.    (i'J.5 

53  Iowa,  333,  5  N.  W.  151.  71    N.    W.    303    (demanding    proofs 

**  Seattle     Merchants'     Assoc,     v.  waives) ;  Home  Fiie  Ins.  Co.  v.  Keii- 

Gcrmaiiia  Fire  Ins.  Co.  04  Wash.  115,  nody,  47  Neh.    138,   (JG  N.   W.   127.S. 

11(»  I'ac.  585,  40  Ins.  L.  J.  17G4.  (I'aihire  to  iorleit  t're(]uenlly  dcinaiid- 

®^  Pliccnix  Ins.  Co.  V.  Flemming,  65  ing  proofs,  etc.   waives). 
Ark.  54,  39  L.R.A.   789,  44   S.   W.        ^  As  to  denial  ol"  liahility  and  iIp 

464.  manding  prool's  of  loss,  see  liovd  v. 

See  further:  Brownficld  V.  Mercan-  Vanderbilt    Ins.    Co.   90    Tcnn.    lilLl, 

tile   Town   Mutual    Ins.    Co.   84   Mo.  125  Am.  St.  Kep.  676,  16  S.  W.  470. 
App.    134    (demand    for    plans    and 
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a  dcrciise  to  an  action  upon  the  policy,  and  remains  silent  as  to 
such  defense,  this  will  constitute  a  waiver,  and  prevent  the  insurer 
from  settinc;  up  in  defense  such  broach  of  condition  or  other  cause 
preventing;  recovery  of  wliicli  it  had  knowledge.  Thus,  where 
notice  and  proofs  were  required  to  be  given  "forthwith,"  and  they 
were  not  furnished  within  nineteen  days  after  the  fire,  it  was  held 
that  if  the  company  retained  the  proofs,  remained  silent  as  to  the 
time  of  makinp;  them,  and  from  time  to  time  required  the  insured 
to  amend  the  proofs,  this  would  be  a  waiver  of  any  right  to  object 
that  proofs  were  not  furnished  in  time."  In  order  to  constitute 
a  waiver,  however,  in  such  cases  it  must  appear  that  the  company 
had  knowledge  of  such  defense  at  the  time  of  requiring  the  addi- 
tional i)roof.^^ 

§  3371.  Waiver  not  acted  upon,  etc. — Though  the  insurer  may 
have  done  some  act  which  operates  as  a  waiver  of  formal  proofs, 
yet  this  will  not  estop  the  insurer  from  subsequently  requiring 
the  insured  to  furnish  proofs  of  loss,  provided  the  latter  has  not 


^°  Weed  V.  Hamburg-Bremen  Tire  not  given  but  ttiere  were  other  facts : 

Ins.  Co.  133  N.  Y.  394,  31  N.  E.  231,  proofs  of  death  waived). 
45  N.  Y.  St.  Rep.  105,  21  Ins.  L.  J.        Michigan.   —   Holm   v.    Interstate 

577.    See  also  Merchants'  Ins.  Co.  of  Casualty   Co.   115   Mich.   79,   4   Det. 

Newark  v.  Gibbs,  56  N.  J.  L.  679,  44  L.  N.  777,  72  N.  W.  1105    (further 

Am.  St.  Rep.  413,  29  Atl.  485.  information  asked  after  receiving  no- 

^^  Bennecke  v.  Connecticut  Mutual  tice  of  injury  but  no  objection  tliat 

Life  Ins.  Co.  105  U.  S.  355,  26  L.  ed.  notice  too  late:  waived). 


990 ;  Ryan  v.  Springfield  Fire  &  Ma- 
rine Ins.  Co.  46  Wis.  671,  1  N.  W. 
426. 

See   further   the   following   cases: 


PenmniliHuna. — Kelly  v.  Sun  Fire 
Office,  141  Pa.  St.  10,  23  Am.  St. 
Rep.  254,  21  Atl.  447  (insurer  asked 
for  and  obtained  additional  and  cor- 


United  States. — Nax  v.   Travelers'  reeted   proofs:  sutticiency   or  incom- 

Ins.  Co.  (U.  S.  C.  C.)  130  Fed.  985,  pleteness  of  original  proofs  waived). 

33  Ins.  L.  J.  920,  rev'd  in  Travelers'  South  Dakota. — Breeden  v.  Aetna 

Ins.   Co.   v.   Nax,   142   Fed.   653,   73  Life  Ins.  Co.  23  S.  Dak.  417,  122  N. 

C.  C.  A.  649.  W.     348     (additional     proofs     were 

Georgia.    —    Phenix    Ins.    Co.    v.  procured  and  blanks  furnished  were 

Searles,  100  Ga.  97,  27  S.  E.  779  (in-  filled  in;  failure  to  furnish  proof  in 

surer  has  right  to  obtain  additional  time  limit:  waived), 

information:- no  waiver).  Wisconsin. — Eraser  v.  Aetna  Life 

A'ansas.— Wildey   Casualty   Co.   v.  Ins.  Co.  114  Wis.  510,  90  N.  W.  476, 


Sheppard,  61  Kan.  351,  47  L.R.A. 
650,  59  Pac.  651  (where,  after  in- 
formal,  incomplete   proofs    are   fur- 


31  Ins.  L.  J.  628,  633  (case  of  non- 
waiver of  forfeiture  although  there 
was   a   request   for   information    but 


nished   and   retained,   formal   proofs  principle    stated,    per    Marshall,    J., 

are  requested  and  received  and  policy  as  to  waiver  and  nonwaiver,  estoppel 

treated  as  in  force,  there  is  a  waiver),  and  no  estoppel  where  owner  of  pol- 

Maryland. — McElroy  v.  John  Han-  i6y  is  put  to  expense  or  inconvenience 

cock  Mutual  Life  Ins.  Co.  88  Md.  137,  in  respect  to  his  claim  in  responding 

41  Atl.  112,  28  Ins.  L.  J.  22   (addi-  to  insurer's  call  for  proofs,  or  doing 

tional  information  was  requested  but  some   other  thing  in   reasonable   ex- 
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acted  upon  such  waiver  or  has  suffered  no  injury  in  any  way, 
and  provided  also  that  a  reasonable  time  remains  within  which 
proofs  may  be  made  before  the  expiration  of  the  time  limited  by 
the  policy.  Thus,  where  the  company  had  in  good. faith  sent 
its  adjuster  to  the  insured  to  notify  him  that  the  loss  would  not 
be  paid,  but  shortly  after  that  and  a  considerable  time  before  the 
expiration  of  the  period  limited  by  the  policy  within  which  proofs 
were  required  to  be  given  sent  blanks  to  the  attorney  of  the  insured, 
together  with  a  letter  stating  that  upon  receipt  of  proof  of  los.-- 
for  tbe  insured  the  claim  would  be  considered,  it  was  held  to  operate 
as  a  withdrawal  of  the  waiver  on  the  part  of  the  company  by  its 
refusal  to  pay  the  loss.^^  If  the  claimant  has  acted  upon  such 
waiver,  or  suffered  anv  injury  thereby,  the  company  cannot  retract 
it." 

§  3372.  Where  person  insured  dies  without  knowledge  of  bene- 
ficiary or  insurers,  and  proofs  are  not  furnished  within  time 
limited. — ^In  a  Kew  York  case,  a  policy  of  life  insurance,  assigned 
to  plaintiff,  provided  that  the  defendant  should  be  notified  forth- 
with of  the  death  of  the  insured,  and  that  the  owner  should,  as  soon 
as  possible  thereafter,  deliver  to  the  defendant  a  particular  account 
of  the  cause,  time,  place,  and  circumstances,  and  that  unless  such 
itroofs  were  presented  within  twelve  months  from  the  time  the 
death  occurred,  the  ])olicy  should  be  forfeited.  After  the  assign- 
ment the  plaintiff'  paid  the  premiums  by  bis  checks.  About  July 
1,  1872,  the  plaintiff,  being  about  to  go  to  Europe,  paid  in  advance 
the  premium  due  August  10th.  It  was  then  agreed  between  him 
and  the  general  agent  that  if  the  insured  should  die  before  tbe 
premium  became  due  the  company's  agents  would  know  of  it  before 
the  plaintiff"  could,  and  tbat  the  premium  should  be  returned,  and 
that  ''there  was  no  trouble  at  all  in  regard  to  that  whole  thing."' 
The  plaintiff  returned  in  October,  1872.  The  insured  died  July 
27,  1873,  but  his  death  was  not  known  to  either  party  until  July, 
1875.  Tbe  plaintiff  paid  the  premiums  for  1873  and  1874,  having 
received  notice  from  tbe  company  of  the  time  when  they  were  to 
fall  due,  and  receiving  renewal  receipts.  In  .June  or  July,  1875, 
plaintiff  learned  of  the  doatli,  notified  tbe  company,  received  blanks 
for  proofs  of  death,  and  delivered  tbe  proofs  to  tbem  July  9tli. 
Tbe  proof  stated  the  death  in  July,  1873.  The  company  retained 
llio  proofs  until   Ocloltcr  next   witliout  objection,   and  then   took 

l)ectatioii  of  valicJity  of  policy  boiiiy;  ^^  (Jcrnian' Ins.  Co.  v.  Gibson,  53 
n-.-ojrnizc(l).  '  Ark.  4'J4,  14  S.  W.  672. 

*2  llalin  V.  Guardian  Assur.  Co.  23 
Or.  r>7G,  37  Am.  St.  Rep.  709,  32 
Pac.  (583. 
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the  oroiiiul  that  the  pohcy  was  foi-rcilod  by  (lie  omission  to  serve 
the  proofs  witliin  twelve  months  of  the  death.  The  policy  was 
iniyaltle  in  throe  months  after  proof  of  death.  The  company 
retained  the  premiums  i)aid  after  the  death,  and  never  offered 
to  return  them  until  after  the  action,  and  it  was  held  that  the 
forfeiture  was  waixod.^* 

§  3373.  Denial  of  liability  is  waiver  of  proofs  or  defects  in  proofs. 
— A  denial  by  the  insurer  of  all  liability  under  the  policy  will 
operate  as  a  Avaiver  of  the  provision  requiring  notice  and  proofs 
of  loss,^'  or  of  any  defects  in  notice  of  proofs.^®    Upon  the  question 


^*  Prentice  v.  Knickerljocker  Life 
Ins.  Co.  77  N.  Y.  483,  33  Am.  Rep. 
(351. 

^*  United  States. — Ivnickerbocker 
Life  Ins.  Co.  v.  Pendleton,  112  U.  S. 
()n(),  28  L.  ed.  866,  5  Sup.  Ct.  314; 
I'lionix  Ins.  Co.  v.  Kerr,  129  Fed.  723, 
()4  C.  C.  A.  251,  66  L.R.A.  569;  Un- 
tliank  V.  Travelers'  Ins.  Co.  4  Biss. 
^U.  S.  C.  C.)  357,  Fed.  Cas.  No.  16,- 
<95;  Steamship  Samana  Co.  v.  Hall, 
55  Fed.  663;  Unsell  v.  Hartford  Life 
&  Annuity  Ins.  Co.  32  Fed.  443; 
Lazensky  v.  Supreme  Lodge  Knights 
of  Honor,  31  Fed.  592. 

Arkansas. — Seeuritv  Mutual  Ins. 
Co.  V.  Woodson,  79 "Ark.  266,  116 
Am.  St.  Rep.  75,  95  S.  W.  481;  Ger- 
man Ins.  Co.  V.  Gibson,  53  Ark.  494, 
14  S.  W.  672. 

California. — Farnum  v.  Pluenix 
Ins.  Co.  83  Cal.  246,  17  Am.  St.  Rep. 
233,  23  Pae.  869 ;  IMillard  v.  Supreme 
Council  American  Legion  of  Honor, 
81  Cal.  340,  22  Pae.  864;  Gold  v. 
Sun  Ins.  Co.  73  Cal.  216,  14  Pae.  786. 

Colorado. — California  Ins.  Co.  v. 
Gracev,  15  Colo.  70,  22  Am.  St.  Rep. 
376,  24  Pae.  577. 

Connecticut. — Norwich  &  New 
York  Transportation  Co.  v.  Western 
Massachusetts  Ins.  Co.  34  Conn.  561. 

Georgia. — German- American  Ins. 
Co.  V.  Davidson,  67  Ga.  11;  Merritt 
V.  Cotton  States  Life  Ins.  Co.  55  Ga. 
103. 

Illinois. — Continental  Ins.  Co.  v. 
Rogers,  119  111.  474,  59  Am.  Rep.  810, 
10  N.  E.  242;  Grange  Mill  Co.  v. 
Western  Assur.  Co.  118  111.  396,  9  N. 


E.  274:  Covenant  Mutual  Benefit  As- 
soc, v.  Spies,  114  111.  463,  2  N.  E.  482. 
I  Indiana. — Ohio  Farmers'  Ins.  Co. 
v.  Vogel,  16()  Ind.  239,  3  L.R.A. 
(N.S.)  966n,  117  Am.  St.  Rep.  382, 
76  N.  E.  977;  Western  Assur.  Co.  v. 
McAlpin,  23  Ind.  220,  77  Am.  St. 
Rep.  223,  55  N.  E.  119. 

Iowa. — Washburn-Halligan  Col- 
fee  Co.  V.  Merchants'  Brick  Mutual 
Co.  110  Iowa,  423,  81  N.  W.  707; 
Ayres  v.  Hartford  Ins.  Co.  17  Iowa, 
176,  85  Am.  Dec.  553. 

Kansas. — Phoenix  Ins.  Co.  v. 
Weeks,  45  Kan.  751,  26  Pae.  410; 
Kansas  Protection  Union  v.  Whitt;,  36 
Kan.  760,  59  Am.  Rep.  607,  14  Pae. 
275. 

Kentucky.  —  Home  Ins.  Co.  v. 
Koob,  113  Ky.  360,  58  L.R.A.  58, 
101  Am.  St.  Rep.  354,  68  S.  W.  453; 
Germania  Ins.  Co.  v.  Ashby,  112  Kv. 
303,  99  Am.  St.  Rep.  295,  65  S.  W. 
611. 

Louisiana. — Daul  v.  Fireman's  Ins. 
Co.  35  La.  Ann.  98. 

Maryland. — McElroy  v.  Hancock 
Mutual  Life  Ins.  Co".  88  Md.  137, 
71  Am.  St.  Rep.  400,  41  Atl.  112; 
Franklin  Fire  Ins.  Co.  v.  Coates,  14 
Md.  285;  Allegre  v.  Maryland  Ins. 
Co.  6  Har.  &  J.  (Md.)  408,  14  Am. 
Dee.   289. 

Massachusetts. — Thwing  v.  Great 
Western  Ins.  Co.  Ill  Mass.  93. 

Missouri. — Ripjistein  v.  St.  Louis 
Mutual  Life  Ins.  Co.  57  Mo.  86;  Mc- 
Comas  v.  Covenant  Mutual  Life  Ins. 
Co.  56  Mo.  573;  Anthony  v.  (-"rman- 
American  Life  Ins.  Co.  48  Mo.  App. 
65. 
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of  liability  operating  as  a  waiver  of  defects,  the  court,  in  Miller 
V.  Alliance  Insurance  Company,^''^  says:  "It  was  as  much  their 
(insurers)  duty  to  ascertain  if  the  proofs  complied  with  the  condi- 
tion of  the  policy  as  the  plaintiffs."  "Where  the  by-laws  of  a 
mutual  lire  insurance  company  provide  that,  in  case  of  loss,  the 

Xebraska. — Phenix     Ins.     Co.     v.  York  Transportation  Co.  v.  Western 

Bachelder,  32  Neb.  490,  29  Am.  St.  Massachusetts  Ins.  Co.  6  Blatclif.  (U. 

Rep.  443,  49  N.  W.  217.  S.  C.  C.)  241.  Fed.  Cas.  No.  10,363. 

New  Jersey. — Francis  v.  Somerville  aff'd  Western  INIassacliusetts  Ins.  Co. 

Mutual  Ins.  Co.  25  N.  J.  L.  78.  v.  Norwich  &  New  York  Transporta- 

Xew  I'orA:.— Francis  v.  Ocean  Ins.  tion  Co.  12  Wall.  (79  U.  S.)  201,  20 

Co.  6  Cow.   (N.  Y.)  404;  Bennett  v.  L.  ed.  380;  Spratley  v.  Hartford  Fire 

Agricultural  Ins.  Co.  15  Abb.  N.  C.  Ins.  Co.  1  Dill.    (U.   S.   C.  C.)    392. 

(N.  Y.)  234;  Post  v.  .^tna  Ins.  Co.  Fed.  Cas.  No.  13,256. 

43  Barb.  (N.  Y.)  351.  Colorado. — Hartford  Fire  Ins.  Co. 

Oregon. — Hahn   v.    Guardian   Ins.  v.  Smith,  3  Colo.  422. 

Co.   23   Ore.   576,  37  Am.   St.   Rep.  Illinois. — Cedar  Rapids  Ins.  Co.  v. 

709,  32  Pae.  683.  Shimp,  16  111.  App.  248. 

VennsyJvania. — Rae     v.     Dwelling  Iowa. — Keenan   v.   Missouri   State 

House  Ins.  Co.  149  Pa.  St.  94,  34  Am.  Mutual  Ins.  Co.  12  Iowa,  126. 

St.  Rep.  595,  23  Atl.  718;  Pennsyl-  Massachusetts. — Searle  v.  Dwelling 

vania  Fire  Ins.  Co.  v.  Dougherty,  102  House  Ins.  Co.  152  Mass.  263,  25  N 

Pa.  St.  508.  E.  290;  Martin  v.  Fishing  Ins.   Co. 

Ilhode  Island.— hlzsscW  v.  Protee-  20  Pick.  (37  Mass.)  389,  32  Am.  Dec. 

live  Mutual  Fire  Ins.   Co.   19  R.  I.  220. 

565,  35  Atl.  209.-  Missouri. — St.    Louis    Ins.    Co.    v. 

iS".   Carolina. — Wilson  v.   Commer-  Kyle,  11  Mo.  278,  49  Am.  Dec.  74. 

cial  Union  Assur.  Co.  51  S.  Car.  540,  New   Jersey. — Schenek   v.    Mercer 

64  Am.  St.  Rep.  700,  29  S.  E.  245;  County  Mutual  Ins.  Co.  24  N.  J.  L. 

Stickley  v.  Mobile  Ins.  Co.  37  S.  C.  447. 

56,  16  S.  E.  280.  New    York. — Vos    v.    Robinson,    9 

Texas. — East  Texas  Fire  Ins.  Co.  v.  Johns.  192;  Boice  v.  Thames  &  Mer- 

Brown,  82  Tev.  631,  18  S.  W.  713;  sey  Mutual  Ins.  Co.  38  Hun,  24(5;  Mc- 

Hartford  Fire  Ins.   Co.  v.  Josev,  6  Master  v.  Westchester  County  Mutual 

Tex.   Civ.  App.  290,  25  S.  W.  685.  Ins.  Co.  25  Wend.  379;  Boynton  v. 

Utah. — Daniher    v.    Grand    Lodge  Clinton  &  Essex  Mutual  Ins.  Co.  1() 

Ancient  Order  United  Workmen,  10  Barb.  254;  Rogers  v.  Travelers'  Ins. 

Utah,  110,  37  Pac.  245.  Co.  6  Paige,  583;  Francis  v.  Ocean 

Virginia. — Portsmouth  Ins.   Co.  v.  Ins.  Co.  6  Cow.  404. 

Kcynolds,  .32  Gratt.  (Va.)  613.  Ohio.— G\ohe  Ins.  Co.  v.  Boyle,  21 

W'jst  Virginia.  —  Dcitz  v.  Provi-  Ohio  St.  119. 

dence-Wiu^hington  Ins.  Co.  33  W.  Va.  Texas.— Sun.    IMutual    Ins.    Co.    v. 

.'.26.  25  Am.  St.  Rep.  908,  11  S.  E.  50.  Mattingly,   77    Tex.    162,   13    S.    W. 

Wisconsin. — Gross     v.     Milwaukee  1016. 

.Mechanics  Ins.  Co.  92  Wis.  656,  66  FermoHi.— Mosley  v.  Vermont  Mu- 

N.  W.  712;  Parker  v.  Amazon  Ins.  tual  Fire  Ins. 'Co.  55  Vt.  142. 

Co.    .34   Wis.    363.                            .  Wisconsin. — Zieike  v.  London  As- 

Sce  also  ca.scs  under  note  10b,  at  surance  Corp.  64  Wis.  442,  25  N.  W. 

»nd  of  this  section.  436. 

^^  United     States. — Ball     &     Sage  See  also  cases  under  note  10b,  at 

Wagon  Co.  v.  Aurora  Fire  &  Marine  end  of  this  section. 

Ins.  Co.  20  Fed.  232;  Norwich  &  New  "  7  Fed.  649. 
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a^ssurod  sluill  give  a  wriltoii  notice  tlirrcof,  at  llio  ollicc  of  the 
company,  in  a  certain  mainu'r,  aiul  with  rcrlain  particulars  specified 
in  the  hy-hwvs,  and  notice  of  a  h)ss  is  given  to  the  C()ui])any,  hnt 
nut  in  the  manner  or  with  tlie  particuhu's  required,  and  the  insurers, 
witliout  ohjecting  to  the  form  of  the  notice,  decHne  paying  the  loss 
for  other  reasons,  they  will  he  held  to  jiave  waived  the  right  to 
a  more  particular  notice.^*  In  Maryland  notice  was  given  to  the 
underwriters  for  the  condemnation  of  an  insured  vessel,  and  they 
at  lirst  demanded  the  caittain's  protest,  and  after  some  corres])ond- 
ence  gave  notice  to  the  insured  that  ''they  did  not  consider  them- 
selves answerahle  for  this  claim;"  this  was  held  to  he  a  waiver 
of  all  ohjection  to  the  preliminary  proofs  offered  by  the  insured. ^^ 
And  a  denial  of  liability  on  the  ground  that  claimant  had  no  inter- 
est in  the  property  insured  has  been  held  to  waive  a  forfeiture  in 
proofs.^"  So  also  a  denial  of  liability  on  the  ground  of  nonreceipt 
of  premium,^  or  violation  of  the  provision  as  to  alienation,^  of 
the  provision  as  to  other  insurance,^  and  of  the  condition  as  to 
occupancy  *  will  operate  as  a  wai^•er  of  the  provision  as  to  notice 
and  proofs  of  loss.  And  in  an  action  on  an  accident  policy  a 
denial  of  liability  on  the  ground  that  death  was  caused  by  disease 
has  been  held  to  be  a  waiver  of  preliminary  proofs.^  So  also 
where  the  plaintiff  claimed  under  an  accident  policy  for  the  loss 
of  both  legs,  a  denial  of  liability  on  the  ground  that  the  legs  had 
not  been  amputated  was  held  to  be  a  \vaiver  of  the  provision  as 
to  proofs.^  But  a  refusal  on  the  pai't  of  insurer  to  pay  a  claim 
for  total  disability  under  an  accident  insurance  policy,  or  a  denial 
for  liability  for  such  claim,  does  not  have  the  efl'ect  of  relieving 
the  insured  from  making  the  proof  necessary  under  the  policy  to 
establish  an  additional  claim  on  his  part  for  a  partial  disability.' 

^^  See  Clarke  v.  New  England  Fire  ^  Commercial    Union    Ins.    Co.    v. 

Ins.  Co.  6  Cusli.   (GO  Mass.)   343,  53  Scammon  (111.  1887)  12  N.  E.  324. 

Am.  Dec.  44;  Underbill  v.  Agawam  ^  Plia^nix  Ins.  Co.  v.  S])iers,  87  Kv. 

Mutual   Fire   Ins.    Co.    6    Cush.    (tiO  285,   8   S.   W.  453,  10  Ky.   Law  R. 

Mass.)  440;  McMaster  v.  Westchester  254. 

County  Mutual  Ins.  Co.  25  "Wend.  (N.  *  Continental  Ins.  Co.  v.  Ruckman, 

Y.)      379;     Noyes     v.     Washington  127  111.  3G4,  11  Am.  St.  Rep.  121,  20 

Countv  Mutual  Ins.  Co.  30  Vt.  (559.  N.  E.  77. 

19  The  Maryland  Ins.   Co.  v.  Bat-  ^  ^^^.^^^jjent     Ins.     Co.     of     North 
hurst,  5  Gill  &  J.  (Md.)  159.  America  v.  Young  (Can.  S.  C.  1892) 

20  IJumsey    v.   Phoenix   Ins.    Co.    1  12  Can.  L.  T.  217. 

Fed.  39(j.  ^  Sheanon   v.   Pacific   Mutual   Life 

1  Lebanon  Mutual  Ins.  Co.  v.  Erb,  Ins.  Co.  83  Wis.  507,  53  N.  W.  878, 

112  Pa.  St.  149,  4  Atl.  8;  Evarts  v.  22  Ins.  L.  J.  321. 

United  States  Mutual  Accident  Assoc.        "^  Thornton   v.  "  Travelers'   Ins.    Co. 

(il  liun  (N.  Y.)  (i24,  l(i  N.  Y.  Supp.  116  Ga.  121,  94  Am.  St.  Rep.  99,  42 

27,  40  N.  Y.  St.  Rep.  848.  S.  E.  287. 
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Objections  to  preliminary  proofs  of  loss  are  waived  if,  after  they 
are  rendered  by  the  assured,  he  is  distinctly  informed  that  his 
claim  will  be  determined  upon  the  merits,  and  the  insurer  finally 
refuses  to  pax.  on  the  ground  that  there  is  no  merit  in  the  claim. ^ 
And  where  in  an  action  upon  an  accident  policy  it  appeared  that 
one  of  the  ofhcers  of  the  association  stated  to  the  bcncliciary  that 
the  officers  of  the  association  knew  of  the  member's  death,  and 
that  it  would  be  unnecessary  and  of  no  use  to  furnish  proofs  of 
loss,  since  the  death  was  not  covered  by  the  policy,  and  the  claim 
would  not  be  paid,  it  was  held  that  the  proofs  were  waived.' 
So  where  an  insurance  company,  being  informed  of  a  fire  by  the 
insured,  says  nothing  about  the  preliminary  proofs,  but  proceeds 
to  inquire  whether  the  insurance  is  valid  upon  a  specific  ground 
independent  of  these  proofs,  and  decides  that  upon  this  specific 
ground  the  insurance  is  not  valid,  this  is  a  waiver  of  all  objection 
to  the  insufficiency  of  these  proofs.^"  And  even  though  there  is  a 
nonwaiver  clause  in  respect  to  acts  of  adjustment,  nevertheless 
further  proofs  of  loss  are  waived,  where  the  proofs  "furnished  are 
imperfect,  by  resisting  payment  on  the  sole  ground  of  non-owner- 
ship.i°* 

It  is  decided  in  Washington  that  in  a  suit  for  damages  for  failure 
to  execute  a  contract  of  insurance  a  failure  to  issue  such  a  policy 
in  ])ursuance  of  a  contract  to  do  so  Avaives  compliance  with  a  re- 
(piirement  for  proofs  of  loss  which  condition  the  policy  would  have 
contained  if  issued;  that  is,  a  denial  of  the  existence  of  such  a 
contract  whether  it  be  for  insurance  or  of  insurance  constitutes  a 
waiver  of  conditions  precedent  to  be  performed. ^°^ 

'  Hartford  Protection  Ins.    Co.  v.  of  certain   information ;   denial   lield 

llarmer,  2  Ohio  St.  459,  59  Am.  Dec.  suflicientlv  definite  if  information  not 

()84.  true). 

'  Metropolitan   Accident   Assoc,  v.  Alabama. — Ray  v.  Fidelity  Phenix 

Froiland,    161    111.    30,    52    Am.    St.  Fire  Ins.  Co.  187  Ala.  91,  65  So.  536 

]ie\).  .'359,  43  N.  E.  766.  (po.^itive  refusal  without  givin;;'  rea- 

^^  West   Rockingham   Mutual   Fire  son);    Continental    Casualty    ('o.    v. 

In.s.   Co.  V.   Sheets,  26  Gralt.    (Va.)  Ogbuni,  175  Ala.  357,  57  So.  H.VJ.  -11 

854.  Ins.  L.  J.  986   (accident  and  dcatli: 

^°^  Houseman  v.  Globe  &  Rutgers  refusal  to  pay  for  any  other  reason). 

Fire  ln.s.  Co.  78  W.  Va.  203,  89  S.  E.  Arkansas.— Vjqmtahlo    Surety    Co. 

269.  V.  Bank_of  Hazen,  121  Ark.  422,  181 

^*"' Chenier    v.     Insurance    Co.    of  S.  W.  2(9,  1200  (fulelUy  f)uaranli/)  : 

Nortli    America,    72    Wash.    27,    129  Commercial   Union    Kire   ins.    Co.    v. 

Par.  905,  42  Ins.  L.  .1.  541.  King,  108  Ark.  l.U),  156  S.  W.  445, 

That  denial  waives  see  also  the  lol-  12  Ins.  L.  J.  102;  Planters  Eire  Ins. 

lowing  cases:  Co.  v.  Nichols,  103  Ark.  387,  147  8. 

United  States. — Phenix  Ins.  Co.  v.  W.  68  (denial  of  Iial)iiity  on  ground 

Luce,  123  Fed.  257,  60  C.  C.  A.  655  in    addition    to    that    appearing    in 

(statement  that  not  liable  by  reason  proofs)  ;  Queen  of  Arkansa.s  Ins.  Cn. 
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§  3374.  Denial  of  liability:  charge  of  incendiarism. — A  denial  by 
l.iic  insurer  of  liaKilily  u{>on  the  ground  that  the  insured  set  lire  to 

V.  Forliiies,  94  Ark.  227,  12G  S.  W.  olaim   rojected   on   ground   that   loss 

715),  30  Ins.  L.  J.  TOG  (denial  on  oth-  "was  «  risk  excepted  by  policy), 

or  lirounds)  ;  Dodffe  v.  'riionia.soM,  94  fowa. — Elliott     v.     Home     Mutual 

Ari<.  21,  12.')  S.   W.  (148,  39  Ins.  L.  Hail  Assoc  160  Iowa,  105,  140  N.  W. 

.1.    700    (denial    on    oilier  grouiuls)  ;  431;  Keane  v.  Century  Fire  Ins.  Co. 

Commercial  Kire  Ins.  Co.  V.  Waldron,  350   Iowa,   058,   130   N.    W.   724,  40 

88  Ark.  120,  .114  S.  W.  210,  38  Ins.  In.s.  L.  J.  993  (insurance  apxinst  cy- 

li.  J.  181   (denial  ot  liability  to  eon-  clones  and  storms:  denial  within  time 

stitute  waiver  must  take  i)la<-e  with-  lor  makini;-  i)rooi's)  ;  Cottrell  v.  Mun- 

in  time  limited  tor  furnisliinj>  proof  terville  Mutual  Fire  &  Lij^htning  Ins. 

of  loss  and  not  after  forfeiture  as  in  Assoc.  145  Iowa,  651,  124  N.  W.  612, 

the  latter  case  insured  is  not  preju-  39  Ins.  L.  J.  508  {live  stock)  ;  Steph- 

iliced  or  misled  nor  his  failure  to  pre-  enson    v.    Bankers'    Life   Assoc.    108 

sent  proof  occasioned  thereby).  Iowa,  637,  79  N.  W.  459   (denial  on 

Colorado.      —      Supremo      Lodge  other  gnounds). 

Knights  of  Honor  v.  Davis,  26  Colo.  Kentucky. — National  Life  &  Aeei- 

252,  58  Pac.  595  (benevolent  order) ;  dent  Ins.  Co.  v.  O'Brien,  155  Ky.  498, 

Helvetia  Swiss  Fire  Ins.  Co.  v.  Ed-  159  S.  W.  1134  (accident  policy:  de- 

waxd  P.  Allis  Co.  11  Colo.  App.  264,  nial    and    tender    of    small    amount 

53  Pac.  242;  Lamj^kin  v.  Travelers'  waives  formal  notice  of  disability); 

Ins.  Co.  11  Colo.  App.  249,  52  Pac.  Continental  Casualty  Co.  v.  Matthis, 

1040.  150  Ky.  477,  150  S.  W.  507,  42  Ins. 

Id-aho. — Price  v.  North  American  L.  J.  159  (accident  policy)  ;  South- 
Accident  Ins.  Co.  28  Idaho,  136,  152  em  Life  Ins.  Co.  v.  Hazard,  148  Ky. 
Pac.  805.  465,  146  S.  W.  1107  (death  and  dis- 

Illinois.  —  German  Ins.  Co.  v.  ability)  ;  Shawnee  Fire  Ins.  Co.  v. 
Gueck,  130  III.  345,  6  L.R.A.  835,  23  Roll,  145  Ky.  113,  140  S.  W.  49,  40 
N.  E.  112  (refusal  to  pay  on  ground  Ins.  L.  J.  2153;  Fidelitv  &  Casualty 
that  assured  had  no  title) ;  (Chicago  Co.  of  N.  Y.  v.  Hart,  142  Ky.  25,  133 
&  Eastern  Illinois  R.  Co.  v.  Garner,  S.  W.  996  (disability) ;  Aetna  Life 
83  III.  App.  118  (accident  policy:  re-  Ins.  Co.  v.  Bethel,  140  Ky.  608,  131 
fusal  for  other  reasons  than  failure  S.  W,  523,  40  Ins.  L.  J.  108  (slight 
to  furnish  certificate  of  disability) ;  acts  on  part  of  insurer  indicating 
Phenix  Ins.  Co.  v.  Belt  R.  Co.  82  III.  that  it  denies  liabilit^'^  is  a  waiver: 
App.  265,  aff'd  182  III.  33,  54  N.  E.  accident  policy:  proofs  of  death); 
1046  (denial  on  ground  that  property  Metropolitan  Life  Ins.  Co.  v.  Mad- 
not  covered;  rejMidiation  within  time  dox,  • —  Ky.  — ,  127  S.  W.  503  (denial 
limit  for  furnishing  ])roof).  of    liability    on    ground    of    suicide 

Indiana. — Springfield  Fire  &  Ma-  waives  proofs)  ;  Fidelity  &  Casualty 

riue  Ins.  Co.  v.  Fields,  —  Ind.  — ,  113  Co.  of  N.  Y.  v.  Cooper,  137  Ky.  544, 

N.   E.   756;   Aetna  Life  Ins.   Co.   v.  126  S.  W.  Ill  (accident  policy:  in- 

Fitzgerald,   165   Ind.   317,   1   L.R.A.  vestigation  of  claim  on  such  proofs 

(N.S.)  422n,  112  Am.  St.. Rep.  232,  as  are  furnished  and  denial  of  liabil- 

75  N.  B.  262,  35  Ins.  L.  J.  55  (refus-  ity)  ;  American  Credit  Indemnity  Co. 

al  on  wholly  different  ground  waives,  v.  Hecht  &  Co.  137  Kv.  261,  125  S. 

but  denial  must  be  made  in  time  to  W.  697,  129  S.  W.  340',  39  Ins.  L.  J. 

enable  policyholder  to  make  good  his  800   {credit  guaranty:  denial  of  lia- 

contraet    right:    there   is   no    waiver  bility   on   other   grounds   than    suffi- 

ufter     forfeiture)  ;     National     Live  ciency  of  i)roofs  waives  that  point). 

Stock    Ins.    Co.    V.    Elliott.    60    Ind.  Louisiana. — J.  B.  Clark  &  Sons  v. 

App.  112,  108  N.  E.  784  {Live  stock:  l^Vanklin  Ins.  Co.  130  La.  584,  58  So. 
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the  insured  building  or  property  will  operate  as  a  waiver  of  the 

345,  41  Ins.   L.   J.   1197    (distinctly  App.  167,  172  S.  W.  1187   (ease  of 

and   in   writing   denj'ing   liability   is  disability  and  sick  benefit  denial  was 

waiver).  on  ground  that  claim  released)  ;  Unit- 

Muine. — Andrews  v.  Dirigo  INIutual  ed  Zinc  Cos.  v.  General  Accident  As- 

Fire  Ins.  Co.  112  Me.  258,  91  Atl.  978  sur.  Cnip.  Ltd.  of  P.  S.  144  Mo.  App. 

(notice  by  letter  that  insurer  could  380,  128  S.  W.  836,  39  Ins.  L.  J.  11/7 

not  legally  pay  loss).  (policy  issued  to  employer  insuring 

Maryland.  —  Fidelity  &  Casualty  employees    against    accident:    denial 

Co.  of  N.  Y.  V.  Dulany,'  123  :\ld.  486,  that    policy   on   employee's   life   Lad 

91  Atl.  574,  44  Ins.  L.  J.  481  {hur-  been  issued  and  denial  of  all  liability 

glary  policy:  denial  for  losses  set  out  waives  proof  of  death)  ;  Hilburn  v. 

in  proofs).  Phoenix  Ins.  Co.  140  jMo.  App.  355, 

mchigan.—Po\)n  v.  Northern  Ins.  124  S.  AY.  33;  Hollenbeck  &  Co.  v. 
Co.  of  N.  Y.  192  Mich.  237,  158  N.  Mercantile  Town  T'lutual  Fire  Ins. 
W.  945  (rejection  of  claim  waives:  Co.  133  Mo.  xipj).  57,  113  S.  W.  217. 
lire) ;  Hoffman  v.  Michigan  Home  &  38  Ins.  L.  J.  69  (denial  on  ground  of 
Hospital  Assoc.  128  ^Mich.  323,  54  false  statements  in  application). 
L.K.A.  746,  87  N.  W.  265  (denial  of  Montana. — Savage  v.  Phenix  Ins. 
liability  because  disease  not  covered  Co.  12  Mont.  458,  33  Am.  St.  Rep. 
by  policy  and  insured  not  confined  to  591,  31  Pac.  66  (denial  of  all  liabil- 
house)  ;  Improved  Match  Co.  v.  Mich-  ity  waives  written  notice  of  loss). 
igan  I^Iutual  Fire  Ins.  Co.  122  Mich.  Nebraska.  —  Rochester  Loan  & 
256,  80  N.  W.  1088  (insurer  imme-  Banking  Co.  v.  Liberty  Ins.  Co.  44 
diately  declared  policy  canceled)  ;  Neb.  537,  48  Am.  St.  Rep.  745,  62 
Hohn  v.  Interstate  Casualty  Co.  115  N.  W.  877  (refusal  to  pay  and  de- 
Mich.  79,  4  Det.  L.  N.  777,  72  N.  W.  fense  on  ground  that  policy  not  in 
1105  (accident  policy:  insurer  in-  force  at  time  of  loss). 
formed  insured  it  would  pay  noth-  New  Jersey. — Bohles  v.  Prudential 
inir).  Ins.  Co.  of  America,  83  N.  J.  L.  246, 

^Minnesota.— :io\m&on    v.    Bankers'  83  Atl.  904,  41  Ins.  L.  J.  1389  (denial 

Mutual  Casualty  Co.  129  Minn.  18,  of  liability  on  specified  ground  that 

L.1\.A.1915D,     "ll99n,      Ann.      Cas.  policy  had  lapsed;  proof  of  death); 

1916A,  154,  151  N.  W.  413,  45  Ins.  Thomas  Orr  Trucking  Co.  v.  Metro- 

L.  J.  622   (denial  of  liability  on  ex-  politan  Surety  Co.  77  N.  J.  L.  749,  73 

press  ground  alone  that  claimed  right  Atl.  541  {burglary:  after  proofs  re- 

of  insurer  to  hold  autopsy  had  been  turned    corrected,    denial    on    other 

denied   waives   not   giving  notice   of  grounds  waived  defects), 

death  in  time).  New  York. — Neal,  Clark  &  Neal  Co. 

Mississippi. — Atlantic  Horse  Co.  v.  v.  Liverpool  &  London  &  Globe  Ins. 

Nero,  108  a\iiss.  321,  66  So.  780  [live  Co.  165  N.  Y.  Supp.  204,  178  App. 

stock).  Div.  730;  Callahan  v.  London  &  Lan- 

Missouri.— Jackson  v.  Life  &  An-  cashire  Fire  Ins.  Co.  163  N.  Y.  Supp. 

nuifv  Assoc.  —  Mo.  App.  — ,  195  S.  322,   98   Misc.   589,   aff'd   165  N.   Y. 

"W.  '535    (notice  on   furnished  .single  Sujjp.  1079;  Lloyd  v.  North  Britisli 

i)lank  accepted  for  each  of  two  acci-  &  Mercantile  Ins.   Co.  oi'  L.  E.   161 

dents   and    denial    on    other    grounds  N.  Y.  Supp.  271,  174  App.  Div.  371; 

waives  proofs  as  to  second  accident)  ;  Souger  v.  National  Kire  Ins.  Co.  139 

Dodge  V.  New  York  Life  Ins.  Co.  —  N.  Y.  Supp.  375,  151  Ajip.  Div.  783 

Mo.  App.  — ,  189  S.  W.  609;  Mun  v.  (denial  on  ground  that  no  policy  in 

New  York  Life  Ins.  Co.  —  Mo.  App.  force)  ;   Czerweney  v.  National   Fire 

— ,  181  S.  W.  606;  Bolton  v.  Inter-  Ins.  Co.  139  N.  Y.  Supp.  345.  42  In.^^. 

Ocean  Life  &  Casualty  Co.  187  Mo.  L.  J.  417  (alisolute  denial  ot  liability 
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Fire  &  Mnrino  Ins.  Co.  v.  Mountain 
Park  Slock  Farm  Co.  23  Okla.  70,  i)9 
Pac.  ()47  (clause  that  no  denial  of  lia- 
bility or  oilier  act  sliall  waive  or  dis- 
pense witli  rurnisiiinii'  proof  may  be 
waived). 

Oregon. — Ward  v.  Queen  City  Fire 
Ins.  Co.  (59  Oreo-.  347,  138  Pae.  1067 
(denial  on  sj)ecilic  grounds  waives 
other  grounds  including  false  swear- 
ing) ;  Sproul  V.  Western  Assur.  Co. 
33  Oreg.  98,  54  Pac.  180,  28  Ins.  L. 
J.  118. 

South  Dakota. — Stoekwell  v.  Ger- 


for  loss  suffered  by  plaintilH,'  assign- 
or: insurance  was  «)n  goods  stored 
witli  insured  as  bailee  for  hire)  ; 
•Miles  V.  Caisualty  Co.  of  America,  11.") 
N.  Y.  Sup|).  1  (al)solute  denial  on 
ground  liiat  ])olicv  void  from  incep- 
tion) afl'd  120  N.'V.  Supp.  113.'),  130 
App.  Div.  90S.  case  modiliod  20;?  N. 
Y.  453,  9(i  N.  V\.  744. 

North  Carolina. — Moore  v.  General 
Accident  Fire  &  Life  Assur.  Cori). 
173  N.  Cai-.  532,  92  S.  E.  302  (acci- 
dent and  death)  ;  Lowe  v.  Fidelity  & 
Casualty  Co.  of  N.  Y.  170  N.  Car. 
44.").  87  S.  E.  250  (insurer  under  an  man  Mutual  Ins.  Assoc.  37  S.  Dak. 
emjjloi/er's  liabilHii  poJhij  upon  re-  348,  158  N.  W.  450  {hail  insurance: 
cei\ing  notice  of  an  em])loyee's  death  account  of  growing  crops  required 
disclaimed  all  liability  under  the  con-  under  by-law)  ;  Angier  v.  Western 
tract  on  tlic  ground  liuit  the  employee  Assurance  Co.  10  S.  Dak.  82,  66  Am. 
was  under  age  prohibited  by  the  stat-  St.  Rep.  685,  71  N.  W.  761  (waives 
\ite,  such  disclaimer  is  a  denial  of 
iiability  under  the  conti'act  and  not 
merely  as  to  said  death,  and,  there- 
fore, insui-er  is  not  entitled  to  any 
other  notice  of  the  commencement  of 
an  action)  ;  Shuford  v.  Life  Ins.  Co. 
of  Va.  167  N.  Car.  547,  83  S.  E.  821 
(refusal  to  pay  except  ujion  impos- 
sible   conditions)  ;    Higson    v.    North 


defects  in  proofs^ 

Texas. — Commonwealth  Bonding  & 
Casualty  Co.  v.  Knight,  —  Tex.  Civ. 
App.  — ,  185  S.  WT  1037;  Hanover 
Fire  Ins.  Co.  of  N.  Y.  v.  Huff,  — 
Tex.  Civ.  App.  — .  175  S.  W.  465; 
American  National  Ins.  Co.  v.  Bird, 
—  Tex.  Civ.  App.  —  174  S.  W.  939 
(denial,     also     refusal     to     furnish 


River  Ins.  Co.  152  N.  Car.  206,  67  blanks). 
S.  E.  509,  39  Ins.  L.  J.  724   (policy        Virginia.  —  National  Union  Fire 

on  steamboat:  denial  on  ground  that  Ins.  Co.  v.  Burkholder,  116  Va.  942, 

hu.oband     of    plaintiff     had     burned  83  S.  E.  404,  45  Ins.  L.  J.  60   (re- 

l)oat)  ;  Jordan  v.  Hanover  Fire  Ins.  fusal  to  pay  on  ground  that  interest 

Co.  151  N.  Car.  341,  66  S.  E.  206,  39  in  property  not  truly  stated,  policy 

Ins.  L.  J.  80  (denial,  within  time  lim-  also  declared   by   insurer  to  be  null 

itation,  that  no  valid  contract).  and  void);  Continental  Casualty  Co. 

North    Dakota.— Enuis    v.    Retail  v.  Lindsay,  111  Va.  389,  69  S.  E.  344, 


^Terchants  Association  Mutual  Fire 
Ins.  Co.  33  N.  Dak.  20,  156  N.  W. 
234. 

Oklahoma.  —  American  National 
Ins.  Co.  v.  Donohue,  —  Okla.  — ,  153 
Pac.  819;  Continental  Ins.  Co.  v. 
Chance,  —  Okla.  —,  150  Pac.  114 
(denial  on  other  grounds  waives  fail- 
ure to  furnish:  but  denial  must  be 
made  within  time  limitation  for  fur- 
nishing iiroofs) ;  Oklalioma  Fire  Ins. 


40  Ins.  L.  J.  124  (blank  sent  upon 
request  with  statement  that  claim 
"utterly  invalid"  but  that  it  was  sent 
as  courtesy) ;  Virginia  Fire  &  Ma- 
rine Ins.  Co.  V.  Goode,  95  Va.  762,  30 
S.  E.  370  (denial,  without  giving  rea- 
son). 

Washington. — Horwitz  v.  United 
States  Fidelity  &  Guaranty  Co.  95 
Wash.  455,  164  Pac.  77  {burglary 
policy:  refusal  to  recognize  liability, 


Co.  v.  Wage-ster,  38  Okla.  291,  132  without  making  specific  objections 
Par-.  1071  (denial  on  other  grounds,  waives  informality  or  defects  in 
within    time    limitation);     St.    Paul    proofs). 
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proofs  were  not  furnished  in   accordance   with   the  provi^;ion   of 
the  policy. ^^ 

§  3375,  Denial  of  liability  may  not  operate  as  a  waiver. — In 
a  case  which  arose  in  Maryland,  the  company  denied  liability,  but 
reserved  all  objections  to  the  insured's  recovering  in  any  form. 
In  this  ca^e  the  secretary  of  a  lire  insurance  coin})any  sent  the 
following  letter  to  an  assured,  in  response  to  a  statement  and 
preliminary  proof  of  loss:  ''The  proofs  of  loss  furnished  by  you 
to  this  company  are  wholly  unsatisfactory  as  to  the  amount  of 
the  claim,  even  if  the  company  be  responsible  at  all.  The  com- 
j)any,  however,  denies  any  responsibility  by  reason  of  material 
representations  as  to  the  title  and  property  being  untrue  and  for 
other  reasons.  With  the  reservation  of  all  objections  to  your  recov- 
ering in  any  form,  and  without  waiving  any  of  the  rights  of  the 
company  under  the  policy,  we  leave  you  to  pursue  such  a  course 
as  you  may  deem  expedient."  In  an  action  on  the  policy  it 
was  held  that  the  letter  did  not  constitute  a  waiver  of  the  defects 
in  the  preliminary  proof  of  loss.'^^ 


West  Virginia. — Pauly  v.  Sun  Ins.  885    (what  conslitutes  denial  of  lia- 

Office,  —  W.  Va.  — ,  90  S.  E.  552  bility). 

(denial   on   ground   of  cancelation)  ;  Candida.  —  Morrow  v.  Lancashire 

Houseman  v.  Globe  &  Kutgers  Fire  Fire  Ins.  Co.  26  Ont.  App.  173,  19 

Ins.  Co.  78  W.  Va.  587,  89  S.  E.  268  Canadian  L.  T.  130. 

(denial  on  sole  fjround  that  owner-  Examine    Bachnian    v.    Travelers' 

ship    not    unconditional:    non-waiver  ^^^-  Co.         A.  H.       ,  97  Atl.  223. 

agieemcnt    does   not    prevent    estop-  See  cases  under  notes  15,  10,  at  be- 

pel) ;  Morris  v.  Dutchess  Ins.  Co.  67  gi»ni»S'  of  this  section. 


AV.  Va.  268,  68  S.  E.  22  (denial  on 
other  grounds)  ;  Scott  v.  Dixie  Fire 
Ins.  Co.  70  W.  Va.  533,  40  L.R.A. 
(N.S.)  152,  74  S.  E.  659,  41  Ins.  L. 


^^  Findeisen  v.  Motropole  Ins.  Co. 
57  Vt.  520.  But  compare  Riogio  v. 
Fidelitv-Phenix  Fire  Ins.  Co.  190  .Mo. 
App.  592,  176  S.  W.  280;  Higsou  v. 


J.    1039    (denial    on    other    grounds   Jl^^J''  ^.^'Tncf^oo^T-  ^^r  ^'-/"^o  ,-°^' 
within    time   limitation   for   ,™fs).    ^'   ^-  ^^  ^^''^  ^9  Ins.  L.  J.  724. 
Wisconsin.    —    Kutschenreuler    v, 


Providence  Washington  Ins.  Co.  164 
Wis.  63,  159  Pac.  552  (alisolute  de- 
nial); Linglchach  v.  Theresa  Village 


^2  Citizens'  Fire  Ins.  Securitv  Life 
Co.  V.  Doll,  35  Md.  8!),  6  Am'.  Kop. 
360.  See  also  Edwards  v.  Baltimore 
Fire  Ins.  Co.  3  Gill   (Md.)   176. 

When    no    waiver   or   estoppel   by 


Mutual  iMie  Ins.  Co.  154  Wis.  59o.  jg^j.^j^  ^g^,  t,,g  fallowing  cases: 

143    N.    W.    688,   43    Ins.    L.    J.    96  Georfjia.—F,iu\cy  v.  First  National 

(denial  on  ground  that  i)()licy  not  in  Fire  Ins.  Co.  18  Ga.  App.  213,  89  S. 

force);    ^^liller    v.    Sovereign    Camp  H.   808    (refusing  pavment  does  not 

Woodmen    of   the    World,    140    Wis.  ^stop  from  defending)  ;  Great   East- 

505,- 28  L.R.A. (N.S.)    178,  133  Am.  crn  CasuaUv  Co.  oC  N.  Y.  v.  Keed,  17 

St.  Kep.  1095.  122  N.  W.  1126   (re-  Ga.  Ai)p.  613,  87  S.  E.  904  (refusal 

fusal  to  recognize  liability  on  account  for  other  reasons:  no  estoppel  wlieix* 

of    presumption    of    death    from    ah-  lussured  not  misled,  etc.). 

scnce)  ;  Faust  v.  American  Fire  Ins.  Indiana. — Aetna    Lite   Ins.    Co.    ^. 

Co.    91    Wis.    158,    30    L.R.A.    783,  Fitzgerald,   165    Ind.    317,    1   L.W.A 

51    Am.    St.    Rep.    876,    64    N.    W.  (X.S.)  422,  75  N.  E.  262,  35  Ins.  L. 
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§  3376.  Refusal  to  pay  loss  because  of  pendency  of  garnishment 
proceedings. — A  lelusal  to  pay  a  loss  because  ol'  a  pendency  of 
Liarnislnuonl  prococdini^s  will  operate  as  a  waiver  of  the  provision 
as  to  the  furnishino-  of  proofs  of  loss  oidy  dnrino;  the  pendency 
of  such  proceed iuii's.^^ 

§  3377.  Denial  of  liability  may  be  by  agent. — An  agent  of  the 
conij)any  may,  in  certain  cases,  waive  proofs  of  loss  by  denying 
ihe  liability  of  the  company.^*  The  denial  of  liability,  however, 
in  order  to  constitute  a  waiver  must,  it  is  held,  be  by  an  authorized 
agent  of  the  company,  and  not  merely  by  some  third  person  within 
his  lioaring.^^ 

§  3378.  Refusal  by  insurer  to  accept  proofs  of  loss  on  ground  of 
no  liability  is  waiver. — If  proofs  of  a  loss  are  made  and  tendered 
to  tlie  in;surer,  and  the  latter  refuses  to  accept  the  same  upon  the 

J.  55  (aceident  policy:  denial  after  '  Arkansas.  —  Queen  of  Arkansa^s 
forfeiture  does  not  waive  time  limita-  Ins.  Co.  v.  Malone,  111  Ark.  229,  1G3 
tion).  S.  W.  77   (adjuster). 

Kansas. — State  Ins.  Co.  v.  School        California. — Bank  of  Anderson  v. 
District  No.  19,  66  Kan.  77,  71  Pac.    Home  Ins.  Co.  of  N.  Y.  14  Cal.  App. 
272    (denyinn:  all   liability  after  ex-    208,  111  Pac.  507,  40  Ins.  L.  J.  69 
piration  of  time  limitation  for  mak-    (adjuster). 
ing  proofs,  no  waiver).  Florida. — Aetna  Ins.  Co.  v.  Holmes, 

Minnesota. — Ermentrout  v.  Girard  59  Ela.  116,  52  So.  801  (local  agent 
Fire  &  Marine  Ins.  Co.  63  Minn.  305,  may  waive  proofs  by  repudiating  aft- 
30  L.R.A.  346,  56  Am.  St.  Rep.  481,  er  loss  all  liability  either  in  writing 
65  X.  W.  635  (failure  to  give  notice  by  parol,  or  by  matter  in  pais), 
of  loss,  which  defeats  a  right  of  ac-  Indiana. — Oliio  Farmers'  Ins.  Co. 
tion  for  insurance,  is  not  waived  by  v.  Vogel,  166  Ind.  239,  3  L.R.A. 
retaining  proofs  of  loss  sent  after  (N.S.)  966,  76  N.  E.  977  (denial  by 
the  policy  is  dead,  where  insurer  gives  adjuster  sent  to  investigate  los.s). 
notice  of  a  denial  of  any  liability  on  Michigan. — Fisk  v.  Fire  Associa- 
the  policy).  See  Betcher  v.  Capital  tion  of  "Phila.  192  Mich.  243,  158  N. 
Fire  Ins.  Co.  78  Minn.  240,  80  N.  W.  W.  947  (adjuster  to  whom  insured 
971,  29  Ins.  L.  J.  135.  advised    that    matter    had    been    rc- 

Petinsyhania.—Polizzi  v.  Commer-  f erred)  ;  Popa  v.  Northern  Ins.  Co. 
rial  Fire  Ins.  Co.  255  Pa.  297,  99  of  N.  Y.  192  Mich.  237,  158  N.  W. 
Atl.  907  (when  defense  not  precluded   945  (adjuster). 

by  refusal  to  pay  and  no  showing  Missouri. — McLeod  v.  Jolm  Han- 
that  insured  prejudiced).  cock  Mutual  Life  Ins.   Co.  190  Mo. 

^^  Merchants'  and  Mechanics'  Ins.  App.  653,  176  S.  W.  234  (notice  and 
Co.  v.  Vining,  68  Ga.  197.  proofs  ol^   death:   insurer's   assistant 

^*  See  §§  575  et  seq.  herein.  sui)erintendent) ;    Brix    v.    American 

"East    Texas    Life    Ins.    Co.    v.    Fidelity   Co.   —  Mo.   App.   — ,   153 


Coffee,  61  Tex.  287. 

See  the  following  eases : 
United  States. — Home  Ins.  Co. 

Baltimore  Warehouse   Co.   93  U. 


S.  W.  789,  42  Ins.  L.  J.  746  (notice 
of  injury  waived  by  acts,  etc.,  of 
agent). 

New    York. — Smaldone    v.    Insur- 


527,  23  L.  ed.  868  (preliminary  ance  Co.  of  North  America,  44  N.  Y. 
proofs:  agent  with  authority  to  set-  Supp.  201,  15  App.  Div.  232  (special 
tie  losses).  agent). 

5600 


WAIVER  AND  ESTOPPEL  §§  3379, 3380 

ground  that  the  company  is  not  liable,  this  will  estop  the  company 
from  claiming  that  the  provision  as  to  notice  and  proofs  has  not 
been  complied  with.^^ 

§  3379.  Where  company  declines  to  receive  proofs  as  not  being  in 
time  or  not  by  proper  person. — The  fact  that  the  company  declines 
to  receive  the  proofs  of  loss  as  being  too  late  or  not  being  made 
by  the  proper  person  does  not  operate  as  a  waiver  of  other  known 
defenses  to  an  action  on  the  policy.  Thus,  where  an  insurance 
policy  made  payable  to  the  mortgagee  of  the  insured  property 
was  rendered  void  by  the  commencement  of  foreclosure  proceedings 
without  the  consent  of  the  company,  as  was  necessary  under  a 
policy,  and  a  fire  subsequently  occurring  the  owner  refused  to  make 
proofs,  whereupon  the  mortgagee  made  and  tendered  the  same, 
it  was  held  that  the  refusal  of  the  company  to  receive  the  proofs 
as  not  being  made  by  the  proper  person  was  not  a  waiver  of  the 
condition  providing  that  the  policy  should  be  void  in  case  fore- 
closure proceedings  should  be  commenced  without  the  consent  of 
the  company.^'^ 

§  3380.  Refusal  to  furnish  blanks:  life  policy. — A  refusal  by  the 
insurer  to  furnish  blanks  for  making  out  the  proofs  of  loss,  upon 
the  gi'ound  that  the  company  is  not  liable,  will  operate  as  a  waiver 
of  the  proofs.^^  So  such  denial  will  operate  as  waiver  of  proofs  of 
death. ^^    So  also  where  the  company  upon  request  refused  to  furnish 

North  Carolina. — Goringer  v.  North  ises     does     not     waive     preliminary 

Carolina  Home  Ins.  Co.  133  N.  Car.  proofs). 
407,  45  S.  E.  773.  16  Lycoming  Fire  Ins.  Co.  v.  Dnn- 

Ohio. — Eureka  Fire  &  Marine  Ins.  more,  75  111.  14.     See  Havlik  v.  St. 

Co.  V.  Baldwin,  17  Ohio  C.  C.  143,  9  Paul  Fire  &  Marine  Ins.  Co.  87  Neb. 

Ohio  C.  D.  118  (special  agent's  state-  427,  127  N.  W.  248. 
>nent  that  adjuster  declared  that  in-       "Armstrong   v.   Agricultural   Ins. 

surer  not  liable).  Co.  130  N.  Y.  560,  42  N.  Y.  St.  Rep. 

When  denial  by  agent  no  waiver,  555^    29    N.    E.    991,    21    Ins.    L.    J. 

see:  Smith  vAnierican  National  I^^^^^  43I     ^.^^^     31   n.   Y.    St.   Rep.   201, 

Co.    Ill   Ark.   321,   1G2    S.    W.   772  9  n  y   Supp   873 
(denial  by  a.ssurer's  claim  adjuster  on        iSRansas     Protective     Union     v. 

ground  that  acciden    not  covered  by  ^y^itt,   3G   Kan.    760,   59   Am.   Rep. 

])()iicy)  ;  Slater  v.  Williamsburg  City  ,.n7     \,\    r>         anr      xr  ^  1  • 

Fire  Ins.  Co.  68  W.  Va.  779,^71  S  f^^    ^^  t  ^';  Tr' I .  ^"/m  "''''?    ''' 

E.  197,  40  Ins.  L.  .1.  1445  (held  that  5*"P^,^'"4  ^f^  ^^"Ifn^^^  °^  ^j'"'^''^^ 

adjuster   no    power   under   standard  ^  N.  Y    Supp    801,  52  N.  Y.   SI. 

policy  to  waive  proofs  of  loss  as  con-  ^^1^-    ^^^'    ^^    ^1""     (N.    Y.)     355; 

dilion  precedent  by  denving  insurer's  Meagher    v.    Life    Union,    Go    Hun, 

liability  on   other' grounds)  ;    Morris  ^H  20  N.  Y.  Supp.  247,  47  N.  Y. 

V.  Dutchess  Ins.  Co.  67  W.  Va.  36S,  St.  K('|).  588;  Stepp  v.  National  Life 

(iS   S.   E.  22    (denial  of  liability   by  &    Maturity   Assoc,    of   Washington. 

local  .Sfdiciting  agent  or  adjuster  not  37  S.  C.  417,  16  S.  E.  131. 
shown  to  have  nnllioritv  in  Iho  prein-       '*  Grattan     v.     Metropolitan    Life 
Joyce   1118.  Vol.  v.— 351,          5001 


§  3380  .U)Y('K  ON   INSURANCE 

Iihinks  oil  the  ground  that  the  company  was  not  Hable,  since  the 
decedent  had  refused  to  pay  certain  assessments,  it  was  held  to  be 
a  waiver.^"  In  another  case,  wlicre  it  appeared  tliat  tlie  beneilciary 
had  tliree  times  written  to  the  insurer  requesting  that  bhuiks  be 
sent,  and  that  in  reply  to  eacli  the  insurer  wrote  that  blanks  would 
be  sent,  provided  the  beneficiary  would  sign  a  statement  to  the 
ettect  that  she  had  failed  to  give  immediate  notice  as  requested 
by  the  pohcy,  and  she  refused  to  sign  such  a  statement,  there  was 
lield  to  be  a  waiver  of  the  provision  as  to  proofs.^  One  of  the 
by-laws  of  a  mutual  insurance  company  provided  that  "proof  of 
death  shall  be  made  on  blanks  furnished  by  the  society,  with  the 
seal  of  the  lodge  to  which  the  member  belongs  or  to  the  nearest 
lodge  to  the  deceased.'"  It  was  held  that,  upon  the  defendant's 
refusal  on  proper  application  to  furnish  tlic  blanks  mentioned, 
proper  proof  of  death  might  be  made  without  such  blanks,  and 
in  such  case  the  proofs  need  not  bear  the  lodge  seal  spoken  of.'' 
Tf  the  com])any  does  not  refuse  to  furnish  blanks,  a  mere  failure 
to  do  so  unaccompanied  by  a  denial  of  liability  will  not,  it  is 
held,  operate  as  a  waiver.^ 

Tns.  Co.  80  N.  Y.  281,  36  Am.  Rep.  strict  compliance  witli  time  limitation 

617.  for  famishing-  proofs  of  death). 

^°  Covenant    Mutual    Benefit    Ins.       Illinois. — Order  of  Chosen  Friends 

Co.  V.   Spies,  114  111.  463,  2  N.   E.  v.  Austerlitz,  75  111.  App.  74,  16  Nat. 

482.  Corp.  Rep.  161   (failure  to  forward 

^  American    Accident    Ins.    Co.    v.  notice  and  furnish  blanks  for  proofs 

Norment,  91   Tenn.  1.  of    death    as    required     by    by-laws 

2  Gellatly   v.   Union    Odd   Fellows'  M-aives  proofs). 
Assoc.  27  Minn.  215,  6  N.  W.  627.  Indiana.— Pho?mx  Accident  &  Sick 

^  Continental  Ins.  Co.  v.  Dorman,  Benefit  Assoc,  v.  Stiver,  42  Ind.  App. 

125  Ind.  189,  25  N.  E.  213.  636,  84  N.  E.  722  (accident:  refusal 

That  refusal  or  failure  to  furnish  or  neglect  to  supply  blanks  upon  de- 

tdanks    waives    or    creates    estoppel :  inand  within  time  limitation,  waives 

life  and  other  kinds  of  insurance:  see  proofs  of  death), 
the  following  cases :  loiva. — Hanley  v.    Travelers'  Pro- 

Arkansas. — Standard  Life  &  Acei-  tective  Assoc.  —  Iowa,  — ,  161  N.  W. 

dent  Ins.   Co.  v.   Schmaltz,   66  Ark.  125;  Ilanlev  v.  Fidelity  &   Casualty 

588,  74  Am.  St.  Rep.  112,  53  S.  W.  Co.   —   Iowa,   — ,   161   N.    W.    114. 

49  (insurer  sent  blank  for  notice  and  Correll  v.  National  Accident  Soc.  139 

promised  other  blanks  but  failed   to  Iowa,  36,  130  Am.  St.  Rep.  294,  116 

do  so,  and  also  by  its  conduct  and  N.  W.  1046  (accident:  insurer  bound 

.«;tatements  insured   was  induced   not  to  furnish  blanks:  language  of  letter 

to   act    further   until   time   limitation  giving  notice  construed   as  sufficient 

for  proofs  had   expired   and  it   was  request  although  containing  none  in 

held     that     proofs     of     death     were  exjiress  terms:  not  preclude  right  to 

waived).  make  proofs  of  death  in  reasonable 

Georgia.  —  Metropolitan  Casualty  time). 
Ins.  Co.  V.  McAulev,  134  Ga.  165,  67        Louisiana. — J.  B.  Clark  &  Sons  v. 

S.  E.  393   (failure  to  furni-h  blank  Franklin  Ins.  Co.  130  La.  53t,  58  So. 

with  reasonable  promptness   excuses  345,  41  Ins.  L.  J.  1197  (fire:  failure 

5602 


WAIVER  AND  ESTOPPEL 


3381 


When  no  waiver  of  post  mortem  clause  by  furnishing  blanks. 
The  furnishing  of  proof  blanks  with  a  reservation  of  the  insurer's 
rights  and  an  assertion  of  non-waiver  of  conditions  by  reason 
thereof  does  not  operate  as  a  waiver  of  forfeiture  for  breaching  a 
condition  voiding  the  poHcy  if  a  post  mortem  be  had  without  notice 
to  insurer.^* 

§  3381.  Examination  under  oath  as  waiver  of  notice  of  proofs. — 
If  the  poHcy  provides  that  the  company  may  require  the  insured 
to  submit  to  an  examination  under  oath,  the  submis^^^ion  by  the 
insured  to  such  an  examination,  in  compliance  with  a  request  by 
the  company ^that  he  will  so  submit,  is  a  waiver  of  formal  proofs 
of  loss  required  by  the  policy.*  So  also  if  after  receipt  of  proofs 
of  loss  the  company  requires  the  insured  to  submit  to  such  an 
examination,  this  will  operate  as  a  waiver  of  any  delay  in  furnish- 
ing such  proofs.*  But  in  a  case  in  the  Federal  court  it  was  held 
that  the  fact  that  the  insurers  have  had  in  their  possession  since 


to  furnish  blanks  and  denial  of  lia-  agent  and  adjuster  to  do  so  constitute 

bility  waives.     See  §  3391  herein).  waiver). 

Mississippi. — Atlantic    Horse    Ins.  Texas.  —  American  National  Ins. 

Co.  V.   Nero,  108  IMiss.   321,   66  So.  Co.  v.  Bird,  —  Tex.   Civ.  App.  — , 

780    (live  stock  where   so  stipulated  174   S.   W.    939    (failure   to   furnish 

that  proofs  must  be  in  form  provided  blanks  and  denial  of  liability  waiv-' 

insurer  is  obligated  to  furnish  blanks  ers  proofs  of  death), 

or   forms   upon   notice   of   death   by  Wisconsin.  —  Miller  v.  Sovereign 

teleoram  as  required).  Camp  Woodmen  of  the  World,  140 

Nebraska.  —  Continental  Casualty  ^'i«-  505,  122  N.  W.  1126   (case  of 

Co.  V.  Buchtel,  74  Neb.  823,  105  N.  disappearance     of    assured:     proofs 

W.  707    (accident:  where  stipulated  were  refused  on  request  and  officer  of 

that  proofs  must  be  filed  on  forms  insurer  stated  that  only  proofs  of  ac- 

furnl-^hed,  neglect  to  furnish  blanks  tual  death  would  be  received :  proofs 

waives)  of  death  held  waived). 

New   York.-McClnve  v.   Supreme  Compare  Martin  v.   Illinois  Corn- 
Lodge  Knights  of  Honor,  59  N.  Y.  '^^^'''^[  .^^^" «  ^^««--  ^^^   I"-   ^pp. 


Supp.  764,41  App.  Div.  131 

North  Carolina 
Accident   Fire  &  Life  Assur.   Corp. 
173  N.  Car.  532,  92  S.  E.  562  (acci- 
dent:   insurer    sent    only    disability 
blank  which   was   filled   out   and   re- 


421     (delay    in    sending    blanks,    no 

-\r^^^«  „   p«r,„^oi    waiver  of  proofs  of  death  within  time 
Aloore  v.  ueneral    ,•    ■,       ,  ,•      ,   ..       .i    .  ■ 

Jimit,  when  no  stipulation  that  insur- 
er furnish  blanks). 

^^  Loesch  V.  Union  Casualty  & 
Surety  Co.  176  Mo.  654,  75  S!  W. 
621,  JUS  to  right  to  exhumation,  au- 


turned,  but  insurer,  with  knowledge  ^^y^y^y,  etc.,  see   8   3491  jierein. 

of    mistake,    failed    to    send    proper  *  j>j^,]„.ei.    y     Pha-nix    Ins.    Co.    49 

l»lanks,    held    a    question    for    jury  ^yi^.  390,  5  N.  E.  848;   Enos  v.  St. 

wliether  requirement  as  to  notice,  etc.,  p^,!    pji-e   &   Marine   Ins.   Co.  4   S. 

Iiad  been  complied  with).  D.  ()39,  46  Am.  St.  Rep.  796,  57  N. 

Tennessee. — (ileason   v.   Prudential  W.  919. 

Fire  Ins.  Co.  127  Tenn.  8,  151  S.  W.  6  Carpenter    v.    German-American 

10:50,  42  Ins.  L.  .J.  424  ((ire:  failure  Ins.    Co.    135   N.   Y.   2!:S.   :{1   N.   E. 

to  furnish  blanks   after   promise  bv  1015,  47  N.  Y.  St.  l\ep.  862. 
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the  lo-s  the  books  of  tlie  insured  containing  the  invoices  of  the 
goods  insured,  or  that  the  insured  lias  at  the  instance  of  the  insur- 
ers been  examined  under  oath  in  respect  to  the  loss,  will  not  relieve 
him  from  the  obligation  to  furnish  proofs  of  loss.°  It  has  been 
held  that  an  examination  of  the  assured  not  under  oath  concerning 
;i  loss  by  lire  made  by  the  insurer  a  few  days  after  the  fire  is  a 
waiver  of  the  mere  notice  of  the  loss  called  for  by  the  policy.' 
The  policy  may  provide  that  the  requiring  of  an  examination 
under  oath  shall  not  operate  as  a  waiver  of  proofs  of  loss.^ 

§  3382.  Waiver  of  provision  as  to  particular  account  of  loss. — 
The  provision  requiring  that  the  proofs  of  loss  shall  contain  a 
"particular  account"  of  the  loss  may  be  waived  by  the  insurer 
proceeding  in  co-operation  with  the  insured  to  examine  into  and 
ascertain  the  facts  and  details  of  the  loss.^  Where  a  policy  required 
a  "particular  account"  of  the  loss,  and  a  loss  having  occurred 
the  morning  after  the  fire  the  insurer's  agents  took  possession 
of  the  store,  and  were  occupied  several  days  in  examining  the 
property  and  the  books  of  the  insured,  and  after  such  examination 
concluded  that  the  loss  was  total  and  no  further  examination 
necessary,  it  was  held  that  this  was  a  waiver  of  the  particular 
account,  provided  it  appeared  that  the  agents  informed  the  insured 
that  the  loss  would  be  paid.^°  It  is  not  a  snfHcient  compliance  with 
a  condition  in  a  policy  of  fire  insurance,  on  "household  furniture 
three  hundred  and  sixty-seven  dollars,"  and  "groceries  two  hundred 
and  thirty-three  dollars,"  requiring  that,  in  case  of  loss  "the 
insured  shall  .  .  .  within  thirty  days  deliver  to  the  secretary 
a  particular  acc/junt"  of  the  loss,  where  the  statement  sent  by  the 
insured  is  a  mere  reiteration   of  the  description   in   the  policy, 

^  Gauche  v.  London  and  Lancashire  representing    insurer    appears,    and 

Ins.  Co.  4  Wood  (U.  S.  C.  C.)  102,  evidence   upon   the   question   of   this 

10  Fed.  347;  Cedar  liapids  Ins.  Co.  agency  is  subsequently  before  a  jury 

V.   Schimp,  16  111.  App.   248.  it  is  competent,  as  the  first  element 

'  Badger  v.   Glens   Falls   Ins.    Co.  of  estoppel  against  insurer,  to  show 

49  Wis.  389,  5  N.  W.  845.  that  it  was  mutually  understood  that 

^  In  the  standard  form  of  fire  pol-  ihe  statement  made  in  such  examiiuT- 

icy  for  New  York  state  there  is  a  tion  should  be  accepted  as  proof  of 

provision    as    follows :      "This    com-  loss.     But  to  make  a  comj^lete  estop- 

pany    shall    not    be    held    to    have  pel,  such  evidence  would  have  to  be 

waived  any  provision  or  condition  of  supplemented     by     other     ev'idence. 

this  policy  or  any  forfeiture  thereof  Enos  v.  St.  Paul  Fire  &  Marine  Ins. 

by  any  requirement,  act,  or  ])roceed-  Co.  4  S.  Dak.  639,  46  Am.  St.  Rep. 

ing  on  its  part  relating  to  the  ap-  796,  57  N.  W.  519. 

praisal  or  to  any  examination  herein  ^  Ligon's  Adm'rs  v.  Equitable  Fire 

provided   for."  Ins.  Co.  87  Tenn.  341,  10  S.  W.  768. 

If  insurer  subjects  assured  to  ex-  ^°  Bush    v.    Westchester   Fire   Ins. 

amination  under  oath  as  to  the  facts  Co.  2  N.  Y.  Sup.  Ct.  629. 
of  the  tire,  and  a  person  ajiparentlv 
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''household  furniture  three  hundred  and  sixty-seven  dollars"  and 
'•'groceries  two  hundred  and  thirty-three  dollars,"  and  the  fact 
til  at  the  company  received  such  a  statement  at  the  end  of  twenty 
days,  but  gave  no  notice  of  insufficiency,  is  not  a  waiver  of  the 
condition  demanding  a  "particular"  statement.^^  Though  the  pol- 
icy requires  a  particular  account  and  inventory  of  the  property 
destroyed,  yet  if  some  of  it  is  so  damaged  that  it  is  impossible 
to  make  an  inventory  of  the  same,  the  insured  is  excused  from 
a  full  compliance  with  the  rec|uirement.^^ 

§  3383.  Waiver  of  magistrate's  certificate. — If  the  policy  provides 
that  the  insured  shall  procure  the  ccrtiticate  of  a  magistrate  or 
other  officer,  and  the  insurer  by  neither  word  nor  act  does  any- 
thing to  mislead  the  insured  or  throw  him  off  his  guard,  mere 
silence  will  not  operate  as  a  waiver  of  this  provision.^'  And  in 
case  the  certificate  is  not  satisfactory,  the  insured  should  be  notified 
of  any  defect  therein."  An  objection  must  be  made  within  a 
reasonable  time,  and  where  the  insurer  retained  the  certificate 
twenty-three  days,  and  then  returned  the  same  with  an  objection 
that  it  was  not  by  the  nearest  notary,  it  was  held  that  literal  com- 
jiliance  with  the  provision  requiring  the  certificate  of  the  nearest 
magistrate  was  waived. ^^  A  denial  of  liability  will,  of  course, 
waive  this  provision  requiring  a  certificate  the  same  as  it  waives  the 
formal  proofs.^®  If  the  insurer  objects  to  the  certificate  on  one 
or  more  grounds  this  \nll  waive  all  other  defects  therein  not  spe- 
cifically waived.^'''  So  the  want  of  a  required  seal  may  be  waived 
where  the  certificate  is  received  without  objection,^^  and  the  same 

^^  Beatty  v.  Lycoming  Ins.  Co.  66  their  right  to  object  to  the  certificate : 

Pa.  St.  9,  5  Am.  Rep.  318.  Byrne  v.  Rising  Sun  Ins.  Co.  20  Ind. 

12  Powers   Dry   Goods   Co.   v.   Im-  103. 

perial   Fire   Ins.   Co.   48   Minn.   380,  ^^  Paltrovitch   v.   Phoenix   Ins.    Co. 

:A  N.  W.  123.  143  N.  Y.  73,  29  L.R.A.  198,  37  N. 

".Mueller  v.  South  Side  Fire  Ins.  E.  639,  s.  c.  08  Hun,  304,  23  N.  Y. 

Co.  87  Pa.  St.  399.  Supp.  38,   52  N.   Y.   St.   i^ep.   277. 

"Where  a  policy  required,  in  case  In  this  case  it  was  held  that  when  a 

of  loss,  a  certificate  of  certain  facts  company  rejects  a  certificate  on  such 

from  the  nearest  magistiate  or  notary  ground,  good  faith  requires  that  the 

public,    and    on    the    22d    of   March  company  give  the  insured  the  name 

following  a  loss  in  January,  a  cer-  or  names  of  officers  who  lived  nearer 

tificate  of  a  notary  public  was  sent  to  the  scene  of  the  fire, 

and  was  not  objected  to  by  the  com-  ^^  Bilbrough  v.  Metropolis  Ins.  Co. 

pany    until    the   day    of   trial,   when  5   Duer    (N.   Y.)    587;   Phoenix   Ins. 

they  .^et  up  that  another  notary  pub-  Co.  v.  Taylor,  5  ^linn.  492. 

lie  lived  about  one  .square  nearer  to  ^"^  Bailey  v.  Hope  Ins.  Co.  56  Me. 

the   property    lost,   and    one   witness  474. 

|)ositively  testified   to   a   promise  by  ^^  McMasler    v,    Westchester    Ins. 

the  company's  agent  to  pay  the  loss.  Co.  25  Wend.  (N.  Y.)  375. 
Held,  that  the  company  had  waived 
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rule  npplios  in  cnse  of  other  dofocls.^'  A?  a  sionoi'al  rule,  if  the 
policy  proviilcs  (hat  the  insured  shall  furnish  a  niatiistrate's  certifi- 
cate if  required,  this  means  ih.il  Ihe  company  must  require  it  Avithin 
a  reasonable  time.  Where,  however,  tliere  was  a  delay  of  thirty- 
seven  days  in  r(M|iiirinii;  the  certificate  of  the  magistrate,  it  was 
held  that  such  dchiy  was  not  a  waiver  of  the  ])rovision,  provided 
the  insured  had  sustained  no  injury  hy  such  delay. ^° 

§  3384.  Where  insurer  estopped  from  setting  up  that  insured  has 
sworn  falsely  in  proofs:  adjustment  of  loss. — Thou,<i,h  the  policy 
may  be  conditioned  to  be  void  in  case  of  fraud  or  false  swearing 
in  the  proofs,  yet  if  the  insurer  receives  proof  of  loss  knowino;  that 
a  false  statement  has  been  made  therein,  and  subsequently  proceeds 
to  act  as  if  no  such  statement  had  been  made,  and  adjusts  the  loss 
and  promises  to  pay,  it  will  be  estopped  from  claimino-  that  the 
provision  as  to  fraud  or  false  swcariuG;  has  been  violated.  Thus, 
in  a  California  case  the  ])olicy  provided  that  in  case  of  fraud  or 
false  swearing  in  the  proofs  tlie  policy  would  be  forfeited.  Contrary 
to  the  provision  in  the  policy  the  insured  parted  with  his  interest 
in  the  property.  The  insurer,  having  knowledge  of  such  fact, 
insisted  upon  the  insured  furnishing  proofs  of  loss.  He  did  so, 
and  in  such  proofs  stated  that  he  was  the  owner  of  the  property. 
The  company  received  the  proofs,  adjusted  the  loss,  and  ordered 
one  of  its  agents  to  make  a  draft  for  the  amount  of  the  loss 
i:>ayable  to  the  person  to  whom  the  loss  was  payable  by  the  terms 
of  the  policy.  Upon  these  facts  it  was  held  that  the  insurer  could 
not  subsequently  claim  it  was  not  liable  upon  the  ground  of  false 
swearing  by  the  insured.^ 

§  3385.  Adjustment  as  vt^aiver. — An  adjust ment  of  loss  entered 
into  with  the  claimant,  together  with  a  promise  to  pay  the  insurer 
at  the  time  of  the  adjustment,  having  full  knowledge  of  all  the 
facts,  will  relieve  the  claimant  from  making  the  formal  proofs  of 
loss  required  by  the  policy,  and  will  operate  as  a  waiver  of  all 
defen.ses  known  to  the  insurer  at  the  time  of  entering  into  .such 
adjustment.^     The  adjustment  and  promise  to  pay  is  a  new  con- 

^^  Daniels    v.    Equitiible    Ins.    Co.  v.  Ro<^er  Williams  Ins.  Co.  51  N.  H. 

50  Conn.  551,  577.     Tlie  rule  as  to  50.     Compare  Killips  v.  Putnam  Ins. 

waiver  of  defects  in  the  preliminary  Co.  28  Wis.  472,  9  Am.  Kep.  506; 

proofs   of   the   loss,    extend.s   to    tlie  McBride   v.   Republic   Fire   Jns.   Co. 

case  where,  instead  of  the  certificate  30  Wis.  562. 

of  the  nearest  magistrate  as  the  rules  ^^  Williams  v.   Queen   Ins.   Co.   39 

refjuired,  a  certificate  of  a  reputable  Fed.  167. 

citizen,    not   a    magistrate,    procured  ^  West  Coast  Lumber  Co.  v.  State 

witliout  false  representations,  was  re-  Investment  and  Ins.  Co.  98  Cal.  502, 

ceived  and  assented  to  t>y  the  agent  33  Pac.  258. 

of  the  insurer  as  sufficient:     Taylor  ^  Illinois   ^lutiial   Fire   Ins.   Co.   v. 
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tract,  and  the  right  of  action  is  dependent  upon  this  new  contract 
and  not  on  the  terms  of  the  policy.  Having  elected  to  adjust  the 
claim  the  company  cannot,  in  the  absence  of  fraud,  repudiate 
this  new  and  independent  contract,  and  claim  that  there  is  no 
right  of  action  against  it  on  the  ground  of  noncompliance  with 
the  conditions  or  warranties  of  the  policy.^  Where  it  appeared 
that  proofs  of  loss  were  sent  to  the  company  in  the  same  month 
in  which  the  loss  occurred,  and  no  objection  was  made  to  their 
sufiiciency ;  that,  during  the  same  month,  plaintiff  and  defendant's 
agent  met  and  agreed  upon  an  adjustment  of  the  loss;  that  defend- 
ant afterwards  repudiated  this  adjustment,  and  wrote  plaintiff  refus- 
ing to  pay,  and  offering  to  meet  him,  with  a  view  "to  explain  olu- 
position  and  to  have  any  explanation  from  you,"  it  was  held  that 
defendant  had  waived  the  right  to  object  at  the  trial  that  the  proofs 
of  loss  were  insufficient.*  It  is  not  necessary  in  all  cases  that  the 
terms  of  the  adjustment  have  been  agreed  upon.  If  the  insurer 
by  its  acts  and  conduct  leads  the  claimant  to  believe  that  the 
company  is  preparing  to  adjust  the  loss,  the  insurer  will  be  estopped 
from  claiming  the  proofs  were  not  furnished  as  provided  in  the 
policy.*  A  partial  adjustment  of  the  loss,  however,  is  no  waiver 
where  at  the  time  of  such  act  notice  is  given  that  the  proofs  of 
lo.^s  would  be  required  as  provided  in  the  policy.®  If  the  agreement 
for  adjustment  provides  that  the  adjustment  is  expressly  subject  to 
the  terms  of  the  policy,  this  will  not  waive  the  furnishing  of 
proofs  of  loss.' 

The  consent  of  the  parties  a.ssurer  and  assured  to  follow  an  adjust- 

Arehdeaeon,  82  111.  23G,  25  Am.  Rep.  1351  (estoppel  to  set  up  that  ])roofs 

31.'{;  Gale  v.  State  Ins.   Co.  33  iMo.  not  made  in  required  time  wliere  arts 

App.  604;  Fritz  v.  Lebanon  ^lutuai  of  adju.ster  and  promise  to  ])av  in- 

Ins.  Co.  L54  Pa.  St.  384,  26  Atl.  7;  duced  belief  that  matter  settled).'  Ex- 

Levy  V.  Peabodv  Ins.  Co.  10  W.  Va.  amine  Polizzi  v.  Connnercial  Fire  Ins. 

560,    27    Am.    Rep.    598;    I\fa.son    v.  Co.  255  Pa.  297,  99  Atl.  907. 

Citizens'    Fire,   Marine   &   Life   Ins.  ^  Smith    v.    Glens    Falls    Ins.    Co. 

Co.  10  W.  Va.  572.     See  also:  Rudd  02  N.  Y.  85. 

V.  American  &  Guarantee  Fund  Mu-  *  Butterworth    v.    Western    Assur. 

tual  Lite  Ins.  Co.  120  :\Io.  App.  1,  Co.  132  Mass.  489. 

00  S.  W.  237,  35  Ins.  L.  J.  948,  955  *  Kenton    In.s.    Co.    v.    Wif^jjinton, 

(adjustment    of    loss    waives    iorfei-  S9  Ky.  3.30,  7  L.R.A.  81,  12  S.  W. 

tare)  ;  St.  Paul  Fire  &  Marine  Ins.  668,  11   Ky.  Law  R.  539.     See  also 

Co.  V.    Mountain   Park    Stock   Fann  Little  v.  Pha-nix  Ins.  Co.  123  Mass. 

Co.  23  Okla.  79,  99  Pac  647  (failure  380.  25  Am.  Rep.  96. 

to  file   proofs  in   time  is  waived   V)y  ®  Scottish    &   National    Ins.   Co.    v. 

:i;rrecment  as  to  amount  to  be  paid)  ;  Clancy,  83  Tex.  113,  18  S.  W.   I;i9. 

Farley    v.    Western    Assur.    Co.    62  "^  Wlii|)ple    v.    North    Biitish    Jns. 

Orcg."41,  124  Pac.  199,  41  Ins.  L.  J.  Co.  11  R.  I.  139. 
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ment  of  a  participatina;  company  waives,  as  1o  insurer  so  consent- 
inc;,  a  requirement  of  proofs  of  loss.'"^ 

§  33S6.  Promise  to  pay:  waiver, — A  promise  of  the  insurer  lo  pay 
(lie  loss  will  oi)erale  as  a  waiver  of  the  provision  requiring  ju'oofs 
•  if  loss,  or,  in  case  the  proofs  have  already  been  furnished,  of 
any  defects  therein.®  A  pi-omisc  to  pay  will  also  he  a  waiver  of 
a  breaeh  of  any  of  the  conditions  avoidinii,  the  ])()licies  or  a  breach 
of  any  of  the  warranties,  providing  the  insurer  has  complete  knowl- 
edge of  such  breach  of  condition  or  waiianty  at  the  time  of  making 
the  promise.^  By  expressing  satisfaction  with  the  proofs  of  death 
and  by  promising  payment  a  life  insurance  company  may  waive 
its  known  right  to  claim  a  forfeiture  because  the  assured  went  into 
the  torrid  zone.^^ 


■'^Castell  V.  Woodcock,  121  N.  Y. 
Supp.  585j  39  Ins.  L.  J.  167  (case 
of  af'tion  on  Lloyds  lire  policy). 

®  Where  the  comiiany's  adjuster 
called  on  the  insured,"  and  said  the 
company  intended  to  settle  and  that 
he  would  send  a  draft  in  a  few  days 
for  the  amount  of  the  loss,  and  three 
days  before  the  expiration  of  the 
time  limited  for  furnishing  proofs 
had  expired  the  general  manager  of 
the  company  promised  to  see  that 
the  matter  was  attended  to,  it  was 
held  that  this  was  a  waiver  of  the 
provision  requiring  proofs  and  the 
company  was  estopped  from  requir- 
ing them :  Fulton  v.  Phosnix  Ins. 
Co.  (Kansas  City  Ct.  App.)  2  Mo. 
Leg.  News.  158. 

See  the  following  cases:  Liverpool 
&  London  &  Globe  Ins.  Co.  Ltd.  of 
L.  E.  V.  Payton,  —  Ark.  — ,  194  S. 
W.  503  (repeated  promises  of  local 
agent  that  payment  would  be  made 
and  meeting  an-anged  by  adjuster  for 
hnal  settlement  but  which  never  takes 
]i!ace  waives  proofs) ;  Providence- 
Washington  Ins.  Co.  V.  Wolf,  168 
Ind.  690,  120  Am.  St.  Rep.  395,  80 
N.  E.  26;  Continental  Casualty  Co. 
V.  Hunt,  53  Ind.  App.  657,  101  N. 
E.  519,  42  Ins.  L.  J.  1078  (require- 
ment that  proofs  of  death  be  upon 
blank  forms  waived  by  agreement  to 
vav  and  bv  reciuest  not  to  sue  waived 
time  limitation  for  suing)  ;  St.  Paul 
Fire  &  Marine  Ins.  Co.  v.  Mountain 
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Park  Stock  Farm  Co.  23  Okla.  79, 
99  Pac.  1)47  (ijromise  to  pay  in  full 
settlement  waives  proof)  ;  American 
National  Ins.  Co.  v.  Nuckols,  —  Tex. 
Civ.  App.  — ,  187  S.  W.  497  (prom- 
ise was  made  by  agent  that  assured 
would  be  paid  and  it  was  held  that 
assurer  was  estopped  to  deny  agent's 
authority). 

W^here  insurer  having  knowledge 
of  all  the  facts  upon  which  he  might 
be  able  to  avoid  the  policy,  misleads 
and  delays  the  insured  by  promising 
to  pay  tlie  loss,  prevents  him  from 
rebuilding  by  his  negotiations,  puts 
him  to  the  trouble  and  expense  of 
proving  his  loss,  and  procures  the 
adjustment,  by  appraisers,  of  the 
amount  of  the  loss,  binding  and  con- 
clusive under  the  conditions  of  the 
policy,  there  is  sufficient  evidence  of 
waiver  to  go  to  the  jury.  McEarland 
y.  Kittanino-  Ins.  Co.  134  Pa.  St.  500, 
19  Am.  St.  Rep.  723,  19  Atl.  796. 

^  Greenfield  y.  jV'n'-"^a<-'husoi  ts  Mu- 
tual Life  Ins.  Co.  47  N.  Y.  430. 

1°  Cotton  State  Lite  Ins.  Co.  v. 
Edwards,  74  Ga.  220.  Where  a  fire 
policy  contained  a  condition  against 
other  insurance,  and  the  insured, 
in  violation  of  the  condition,  pro- 
cured another  policy  from  another 
company,  and  after  a  loss  had  oc- 
curred the  company  sent  its  general 
agent  and  adjuster,  who  stated  to  the 
insured  that  his  company  would  pay 
the  amount  due  under  its  policy,  and 
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§§  3387-3389 


§  3387.  Offer  by  company  to  pay  in  settlement  of  loss  part  of 
amount  claimed. — In  Alabama  it  is  held  that  where  the  company 
oft'er.-5  to  pay  a  specific  sum  less  than  that  claimed,  it  waives  its 
right  to  require  pjreliminary  proofs  of  loss  as  a  prerequisite  to 
(he  right  to  sue  in  less  than  sixty  days.^^  In  a  case  in  ^Missouri, 
however,  it  is  held  that  the  receipt  by  the  company  of  an  insufficient 
certificate  of  loss  without  at  once  making  objections,  accompanied 
by  an  ofl'er  to  pay  a  portion  of  the  loss  after  some  examination, 
is  no  waiver  of  the  defects  in  the  certificate.^^ 

§  3388.  Payment  of  part  of  loss. — A  payment  by  the  insurer  to 
the  insured  of  a  part  of  the  amount  due  under  a  policy  of  insurance 
is  a  waiver  of  the  usual  preliminary  proofs.^^ 

§  3389.  Submission  to  arbitration:  waiver. — An  agreement  by 
the  insurers  to  submit  the  amount  of  loss  to  arbitration,  coupled 
with  an  agreement  on  their  part  to  pay  such  amount  as  the  arbitra- 
-tion  may  decide  to  be  due,  will  waive  the  provision  requiring  notice 
and  proofs  of  loss  or  any  defects  in  proofs  already  furnished.^* 
And  a  submission  to  arbitration  to  determine  the  amount  of  loss 


by  such  statement  caused  the  insured  to  pay  small  amount  in  settlement  is 

to    compromise    with    the    company  not  a  waiver  of  condition  as  to  no- 

whieh  issued  the  other  policy,  it  was  tiee). 

held  that  as  the  statement  was  made  There  may  be  negotiations  for  a 
by  the  agent  with  knowledge  of  the  settlement  of  a  loss  of  such  a  tenor 
other  insurance,  the  company  was  or  occurring  so  soon  after  the  fire  or 
estopped  to  claim  a  forfeiture:  under  such  surroundings  as  amount 
Gibbs  V.  Dutchess  County  ^lutual  to  a  Avaiver,  for  the  time  being,  of  the 
Ins.  Co.  50  N.  Y.  St.  Rep.  35.  66  right  of  the  insurer  to  require  a  state- 
Hun  (N.  Y.)  632,  21  N.  Y.  Supp.  ment  of  the  loss  forthwith,  and  as  to 
203.  See  also  East  Texas  Fire  Ins.  make  it  a  breach  of  good  faith  for 
Co.  v.  Dyches,  56  Tex.  565.  it  to  set  up  as  a  defense  the  failuie 
^^  Commercial  Fire  Ins.  Co.  v.  immediately  to  furnish  statement. 
Allen,.  80  Ala.  571,  1  So.  202.  See  Facts  may  be  found  to  exist  equiva- 
Providence  Washington  Ins.  Co.  v.  lent  to  a  rejjresentation  by  the  insur- 
Wolf,  108  Ind.  690,  120  Am.  St.  Rep.  er  to  the  effect  that  the  right  to  re- 
395,  80  N.  E.  26;  Ring  v.  Phoenix  quire  the  written  statement,  while  not 
Ins.  Co.  Ltd.  of  L.  E.  100  Kan.  341,  abandoned  would  be  treated  as  sus- 
164  Pac.  303   (substantial  sum  tend-  pended  until  the  termination   of  ef- 


ered  as  settlement  in  full  waives  de 
fects  in  proofs  notwithstanding  non- 
waiver clause)  ;  McCouhrav  v.  St. 
Paul  Fire  &  ?Iarine  Ins.  Co.' 64  N.  Y. 
Supp.  112,  50  App.  Div.  416,  aff'd 
160  N.  Y.  500,  62  N.  E.  1007  ( offer 
to  pay  amount  stated  in  apprai.se- 
mcnt,  together  with  other  statements 
wa.s  held  a  waiver).  Erttmhie  Bar- 
tels  Brewing  Co.  v.  Emplovers'  In- 
demnity Co.  251  Pa.  63.  05"Atl.  019  Not.  Cas.  554. 
{employers'   liabiUty:   when   j^r^misf 
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forts  at  compromise.  Greenough  v. 
Phoenix  Ins.  Co.  206  Mass.  247,  138 
Am.  St.  Rep.  383,  92  N.  E.  247. 

^2  Noonan  v.  Hartford  Fire  Ins. 
Co.   21    Mo.  81, 

^^  Westlake  v.  St.  Lawrence  Coun- 
ty .Miihi;d  Ins.  Co.  11  Barb.  (N.  Y.) 
206. 

^*  Snowdan  v.  Kittanning  Ins.  Co. 
122  Pa.  St.  502,  16  Atl.  22,  22  Week. 
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will  waive  wrilton  nolicc  of  loss.^^  in  a  caso  in  Fowa  it  is  lield  that 
a  iliMnaml  l\v  the  eomiiaiix-  (Iia(  (lie  amomil  of  loss  be  submitted  lo 
arbitralion  ()i)ei'ales  as  a  waixcr  oC  any  delecls  or  insullieicncy  in 
the  proofs  of  loss.^''  And  in  a  rcH'ent  ease  in  New  ^'ork  where  the 
insurer  entered  into  an  agreement  shoitly  liefore  the  expiration 
of  the  time  for  furnishing  proofs  of  lo>s  to  submit  the  question 
of  the  amount  of  loss  to  arbitration  after  the  expiration  of  the 
time  limited,  and  received  the  proofs  without  objeetion.  it  was  held 
that  this  was  a  waiver  of  the  provision  as  to  the  time  of  furnishing 
such  proofs."  So  also  in  California  it  is  held  that  the  company's 
joining  in  proceedings  to  determine  the  amount  of  loss  by  arbitra- 
tion is  a  waiver  of  the  condition  that  notice  and  proofs  must  be 
furnished.^®  ^^^lere  the  company,  in  defense  to  an  action  on  a 
policy  of  insurance,  averred  in  its  answ-er  that  there  was  a  provi- 
sion in  the  policy  "that  in  case  differences  shall  arise  touching 
any  loss  or  damage  after  proof  thereof  has  been  received  in  due 
form  the  matter  shall,  at  the  request  of  either  party,  be  submitted 
to  impartial  arbitration,"  and  further  averred  that  such  differences 
had  arisen,  and  that  the  company  had  made  a  request  for  arbitra- 
tion, it  was  held  that  there  was  a  waiver  of  the  provision  as  to 
])roofs  of  loss.^^  The  waiver  of  proofs  of  loss,  effected  by  the 
insurer's  demand  for  arbitration,  is  not  affected  by  the  failure  of 
the  arbitration  because  of  inability  of  the  arbitrators  to  agree,  with- 
out fault  of  the  assured,  so  that  such  proofs  can  be  suteequently 
demanded. ^^^ 

^^  Allemania  Fire  Ins.  Co.  v.  Pitts-  •      For   other  instances   as  to   waiver 

hnrs:  Exposition  Soc.  8  Sadler  (Pa.)  of  proofs  liy  arbitration,  see  the  fol- 

•^24,  11  Atl.  572,  10  Cent.  592.     But  lowing'  oasQs: 

it    was    held    in    this    case   that   this  United  States. — Coniinereial  Union 

would    not    waive    the    i:»rovision    re-  Assur.  Co.  v.  Dalzell,  210  Fed.  G05, 

quiring  the  insured  to  submit  proofs  127  C.  C.  A.  241,  43  Ins.  L.  J.  607 

stating  his  knowledge  of  the  origin  (in    this    case    the    trial    judge   sub- 

of  the  fire  and  the  title  and  interest  mitted  to  the  jury  as  the  "sole  ques- 

of  the  parties.  tion"  on  which  the  verdict  must  turn 

^^  Jacobs  v.  St.  Paul  Fire  &  Marine  whether   or   not   assurer   iiad   waived 

Ins.  Co.  86  Iowa,  145,  53  N.  W.  101 ;  the  provision  as  to  furnishing  proofs 

Ijewis    V.    Niagara    District    ^lutual  within    the   time    preserii)ed.      There 

Fire  Ins.  Co.  12  U.  C.  C.  P.  123.  was  an  agreement  for  arbitration  and 

"Radomacher    v.    Greenwich    Ins.  the  court  per  McPherson,  C.J. ,  said  : 

Co.  82   Hun    (N.   Y.)    83,  27  N.  Y.  "In  our  opinion  there  was  no  evidence 

Supp.  155,  57  N.  Y.  St.  Kep.  739.  of  waiver   to  be  submitted,   and,  to 

^8  Carroll  v.  Girard  Fire  Ins.   Co.  speak  precisely,  the  real  point  is  not 

72  Cal.  297,  13  Pac.  863.  a  question  of  waiver  at  all.    The  ques- 

^*  Walker  v.   German   Ins.   Co.   of  tion  is  one  of  law,   arising  upon   a 

Freeport,  51  Kan.  725,  33  Pac.  597.  written  instrument,  and  is  not  a  ques- 

19a  pretzfelder   v.    ^Merchants'    Ins.  tion  of  fact.     As  we  regard  the  case, 

Co.  123  N.  Car.  164,  44  L.R.A.  424,  it  turns  upon  this:  Did  the  policy  re- 

31  S.  E.  470.  ouire  the  plaintiff  to  conform  to  the 
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§  3390.  Appearance  and  pleading  by  insurer:  waiver. — If  notice 
and  proofs  of  loss  are  given  to  the  insurer  which  are  defective 
in  any  way,  these  defects  may  be  waived  by  the  subsequent  appear- 
ance and  pleading  of  the  insurer  where  the  pleadings  do  not  rely 
upon  the  defects  in  the  proofs  as  a  defense.^" , 

appraisal  in  his  proofs  of  loss?  If  L.  J.  1259  (prooeedinffs  to  adjust  and 
the  proofs  he  did  file  had  conformed  submission  to  arbitration  waives). 
to  the  award  and  had  otherwise  com-  Kentucky. — Caledonian  Ins.  Co.  v. 
plied  with  the  policy,  and  if  the  com-  Cooke,  101  Ky.  412,  19  Ky.  L.  Rep. 
pany  had  insisted  "that  these  pi;pper  051,  41  g.  W.  279,  27  Ins.'  L.  J.  318 
proofs  had  not  been  offered  in  time,    (waives  proofs). 

then  of  course  it  would  be  important  Missouri. — Young  v.  Pennsylvania 
to  decide  whether  the  company  had  Fire  Ins.  Co.  269  Mo.  1,  187  S.  W. 
waived  the  sixty  days'  limit.  But  we  856  (arbitration  pleaded  admits 
repeat,   the   company   was   objecting   waiver). 

onh'  to  a  particular  aspect  or  item  Nebraska. — Home  Fire  Ins.  Co.  v. 
of  the  proofs  themselves,  and  did  not  Kennedy,  47  Neb.  138,  68  N.  W.  278 
object  to  the  lapse  of  time.  It  agreed  (insisting  on  arbitration  and  other 
to  accept  the  proofs  if  they  were  acts:  waives  even  though  insurer's 
changed  in  one  particular;  this  had  secretary  declares  that  it  does  not 
been  the  dispute  from  the  beginning    waive). 

and  the  parties  knew  all  about  it.  Compare  Rockwell  v.  Hamburg- 
The  plaintiff's  attitude  was  not  al-  Bremen  Fire  Ins.  Co.  212  Mass.  318. 
tered  in  the  lea-^t  in  consequence  of  98  N.  E.  1086,  41  Ins.  L.  J.  1478 
anything  that  was  done  by  the  com-  (sending  agent  to  ascertain  loss  and 
pany.  He  merely  continued  to  main-  proceeding  under  the  policy  to  obtain 
tain  his  original  attitude  and  refused  arbitration  and  award  does  not  waive 
lo  make  the  only  change  that  was  requirement  to  submit  signed  and 
pointed  out  as  necessary.  He  never  sworn  statements  as  to  amount  of 
supposed  that  the  company  was  waiv-  loss,  origin  of  fire  and  insurance  on 
ing  its  ])osition  about  the  effect  of  property)  ;  Provost  v.  Scottish  Union 
tlie  api)raisal  and  lie  never  changed  &  National  Ins.  Co.  Rap.  Jud.  Queb. 
his  own.  .  .  .  The  question  sub-  14  C.  S.  203.  Examine  Duffy  v.  L;a 
raitted  to  the  jury  was  not  the  point  Compagnie  D'Assurance  Contre  le 
of  the  case  and  upon  the  record  be-  Feu  St.  Laurent,  Rap.  Jud.  Queb.  23 
fore  U.S  the  defendants  were  entitled    C.  S.  181. 

to  bindiiig  instructions  in  their  fav-  ^°  Franklin  Ins.  Co.  v.  McCrea,  4 
or").  Greene  (Iowa)  229.     See  Aetna  Life 

Alabama. — Union  Marine  Ins.  Co.  Ins.  Co.  v.  Bethel,  140  Ky.  608,  131 
V.  Ciiarlie's  Transfer  Co.  186  Ala.  S.  W.  523,  40  Ins.  L.  J.  108  (failure 
413,  65  So.  78  (all  qu&stions  of  fact  to  raise  issue  in  answer  that  proofs 
and  sufhciency  of  proofs  are  waived  were  not  fumislied  or  not  in  due  time, 
by  submission  to  arbitration  within  where  petition  properly  avers  facts 
time  limilalion).  as  to   furnishing  preliminary   notice 

loira. — Ilarriscm  v.  Hartford  Fire  and  proofs  of  loss  or  death,  etc.,  oper- 
fns.  Co.  —  Iowa,  — ,  80  N. -W.  309  otes  as  waiver  or  an  adnussion  that 
(fi)inial  preliminary  proofs  waived  requirements  were  fully  comi)liod 
bv  demand  for  appraisal)  ;  Elliott  v.  with)  ;  Dczell  v.  Fidelity  &  Casually 
Aierchaiits'  &  Bankers'  Fire  Ins.  Co.  Co.  170  Mo.  253,  75  S.  W.  1102  (ac- 
109  Iowa,  39,  79  N.  W.  452.  cident  policy  without  forfeiture  pro- 

Kansas. — Ro.ss  v.  Pheni.v  Ins.  Co.  vision  as  to  giving  notice:  answer  by 
84  Kan.  572,  114  Pac.  1054,  40  Ins.    admissions  may  preclude  defense  of 
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"Wliore  a  Tnaniifnoturor  of  iiiolor  oai*s  is  insurerl  nnrlcr  n  policy 
against  aociilonts  and  imniodialo  wriiton  iiolico  is  ro(]iiii'ocl  of  the 
occurrence  of  an  accident,  insurer  docs  not  waive  liis  rights  under 
said  requirement  by  defending  an  action  covered  by  the  policy 
whore  it  had  acted  upon  insured's  representations  that  it  had  not 
received  notice  of  the  occurrence  until  tiling  of  the  suit  and  the 
fact  is  discovered  that  it  had  received  such  notice  months  prior 
thcreto.20* 

§  3391.  Statutory  provisions:  notice  and  proofs. — In  some  states 
there  are  statutes  relative  to  notice  and  proofs  of  loss,  the  duty  of 
insurer  to  specify  objections,  furnish  blanks,  defenses  or  waiver, 
ctc.,^^  and  the  importance  of  these  enactments  in  determining  the 


failure  to  pve  notieo)  ;  ^IcBryde  v. 
South  Carolina  Mutual  Ins.  Co.  55 
S.  Car.  589,  74  Am.  St.  Rep.  769,  33 
S.  E.  729  (failing-  to  object,  etc.,  and 
contesting  case  on  merits  waives 
Btrict  compliance  as  to  making"  proof 
in  prescribed  form) ;  Thompson  v. 
E(juila1)le  Lit^e  Assur.  Soc.  of  U.  S. 
05  S.  Car.  16,  78  S.  E.  439  (admission 
of  liability  in  answer  waives  failure 
to  furnish  proof  of  death  before  su- 
ing). Compare  Palatine  Ins.  Co.  v. 
Lynn,  42  Okla.  486,  141  Pae.  1167 
(waiver  of  proofs  must  be  pleaded  in 
order  to  admit  evidence,  but  proofs 
ore  not  Avaived  by  answer  setting  up 
other  grounds  of  defense)  ;  Fernando 
V.  ^Milwaukee  I\Iechanics'  Ins.  Co.  81 
Wash.  244,  142  Pac.  693,  44  Ins.  L. 
J.  422  (denial  of  liability  by  answer 
within  rule  that  denial  waives  as  as- 
surer may  plead  any  defense  it  has 
unless  it  has  waived  it  before  suit 
brought). 

2°^  Oakland  ]\rotor  Co.  v.  American 
Fidelity  Co.  —  Mich.  — ,  155  N.  W. 
729. 

^^  Alabama. — Aetna  Fire  Ins.  Co. 
v.  Kennedy,  161  Ala.  600, 135  Am.  St. 
Rep.  160,"50  So.  73  (Code  see.  4594, 
dispensing  with  notice  of  proof  of 
loss  under  certain  conditions,  is  con- 
stitutional). 

Arizona.— Rgv.  Stat.  1913  (Civ. 
Code)  p.  1188,  sec.  .3443  (proofs  of 
loss  waived  if  blanks  not  furnislied)  ; 
Id.  p.  1188.  sec.  3448  (if  proofs  of 
loss  in  lire  insurance  unsatisfactory 
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insurer  within  ten  days  after  receipt 
of  said  proofs  to  so  notify  insured 
and  "shall  particularly  specify  the 
objection.s.  thereto,  and  all  objections 
not  pai'ticularly  specified  shall  be 
deemed  waived.  The  insured  shall 
have  a  reasonable  time  after  the  re- 
ceipt of  such  objections  in  which  to 
submit  further  proof  of  loss,  if  he 
so  elect").  Id.  sec.  3446  (adjuster 
or  other  agent  to  ascertain  amount 
of  loss  is  insurer's  agent.  See  §§ 
433a,  512,  512a  herein). 

California. — Deering's  Annot.  Civ. 
Code  sec.  2635  (waiver  of  defects  in 
notice)  :  Id.  sec.  2636  (waiver  of  de- 
lay). 

Connecticut.— Vnh.  L.  (1913-1915) 
p.  1854  e.  223,  sec.  7  (health  and  acci- 
dent: "The  acknowledgment  by  any 
insurer  of  the  receipt  of  notice  given 
under  any  policy  covered  by  this  act, 
or  the  furnishing  of  forms  for  filing 
proofs  of  loss,  or  the  acceptance  of 
such  proofs,  or  the  investigation  of 
any  claim  thereunder  shall  not  oper- 
ate as  a  waiver  of  any  of  the  rights 
of  the  insurer  in  defense  of  any  claim 
arising  under  such  policy"). 

Georrjia.— Code  1910',  see.  2490 
(construed  in  National  Life  Ins.  Co. 
v.  Jackson,  18  Ga.  App.  494,  89  S. 
E.  633  [absolute  refusal  to  pay 
waives  notice  and  preliminary 
proofs] ) ;  Code  1911,  sec.  2490  (sec. 
2108). 

Indiana. — Burns'  Ann.  Stat.  1914, 
see.  4622g   {construed  in  Caledonian 
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weight,  as  an  authority  or  precedent,  of  any  decision  based  thereon 
is,  of  course,  obvious.     These  statutory  provisions  as  to  the  fur- 


Ins.  Co.  V.  ludiaua  Reduction  Co.  —  So.  345,  41  Ins.  L.  J.  1197:  same  stat- 

Ind.  App.  — ,  115  N.  E.  596,  as  to  ute). 

waiver  where  proofs  objected  to  and  Massachusetts. — L.  C.  186,  see.  2, 
effect  as  to  evidence  and  amount  of  Act  1861  (requiring  notice  and  proofs 
loss  -when  not  objected  to:  also  con-  of  death  in  ninety  daj-s  construed  in 
strued  in  Continental  Ins.  Co.  v.  Bair,  Ellis  v.  Massachusetts  Mutual  Life 
—  Ind.  App.  — ,  114  N.  E.  673.  as  to  Ins.  Co.  113  Cal.  612,  54  Am.  St. 
denial  of  liability  and  furnishing  fur-  Rep.  373,  45  Pac.  998,  as  being 
ter  proofs  failure  to  submit  affidavit  waived  by  policy  provision  that  no^ 
as  to  more  specific  proofs:  stating  tice  and  proof  of  claim  must  be  pre- 
encumbranee  as  substantial  compli-  sented  within  two  years  after  loss), 
ance;  and  insufficiency  of  objections  3/mnesoto.— Laws  Minn.  1913,  p. 
to  preliminary  proofs);  See  Act  1911,  188,  chap.  156,  see.  7  ("when  not  to 
p.  525  (fire,  lightning,  tornado:  duty  operate  as  waiver.  The  acknowledg- 
of  insurer,  where  preliminary  proof  ment  by  any  insurer  of  the  receipt  of 
claimed  defective,  as  to  notice,  stat-  notice  given  under  any  policy  covered 
ing  defects  specifically  and  duty  by  this  act,  or  the  furnishing  of  forms 
thereupon  of  insured  as  to  amend-  for  filing  proofs  of  loss,  or  the  ac- 
ments  or  making  affidavit;  waiver  by  ceptance  of  such  proofs,  or  the  in- 
failing  to  object  and  other  matters),  vestigation  of  any  claim  thereunder 

Iowa. — Code    §    1744    (Kinney    v.  shall  not  operate  as  a  waiver  of  any 

Farmers'  ^lutual  Fire  &  Ins.  Soc'  159  of  the  rights  of  the  insurer  in  defense 

Iowa,  490,  141  N.  W.  706  {live  stock:  of  any  claim  arising  under  such  pol- 

policy  provision  for  notice  to  secre-  icy"). 

tary  or  nearest  director  within  seven  ]\Iissoiiri. — Rev.     Stat.    1909,    sec. 

days:   waives);   Acts  18th  Gen.  As-  7029  (failure  to  furnish  blanks  after 

.sem.  c.  211,  sec.  3  (coMs^rwecZin  Prin-  notice    of    loss   waives);    Rev.    Stat, 

gle  V.  Des  Moines  Ins.  Co.  107  Iowa,  1899,  sec.  7899 :  Rev.  Stat.  1909,  sec. 

742,  77  N.  W.  521,  28  Ins.  L.  J.  128,  6948  (construed  in  Leibing  v.  Mutual 

receiving    notice    without    objection  Life  Ins.  Co.  of  N.  Y.  209  i\Io.  509, 

waives  want  of  affidavit  required  by  191   S.  W.  250:   time  limitation  for 

statute).  notice  of  claim  and  proof  of  death 

Louisiamt. — IMarrs  Ann.  Pub.  Stat,  may  be  Avaived).  See  also  Young  v. 
p.  1304,  sec.  3748  (fire:  insurer  must  Pennsylvania  Fire  Ins.  Co.  209  Mo. 
furnish  assured  blank  proofs  of  lo.ss)  ;  1,  187  S.  W.  856  (no  blanks  fur- 
Fd.  p.  1305,  sec.  3749  (failure  to  fur-  nished  and  proofs  waived:  statutes 
nish  blanks  a  waiver);  Id.  p.  1308,  construed:  pleading  arbitration  ad- 
sec.  3756  (contrarv  clause  in  policies  mits  waiver;  other  points  also); 
null)  ;  Id.  p.  1253,". sets.  3636-42  (life  Shearlock  v.  Mutual  Life  Ins.  Co.  of 
health  and  accident:  time  limit  for  N.  Y.  193  .Mo.  App.  430,  182  S.  W. 
payment):  Act  1908,  No.  168  (con-  89  (.'Statute  as  to  time  limit  for  sub- 
strued  as  governing  rights  of  ])arties,  mitting  proofs  may  be  waived)  ;  Mc- 
as  to  requirement  to  furnish  blanks  Leod  v.  John  Hancock  Mutual  Life 
and  waiver  in  Monteleone  v.  Seaboard  Ins.  Co.  190  Mo.  App.  053,  176  S. 
Fin-  &  Marine  Ins.  Co,  [In  re  Sea-  W.  234  (statutory  time  limitation  as 
l)oard  Fire  &  Marine  Ins.  Co.]  120  to  proofs  of  death :  insurer  estopped : 
Im.  807,  52  So.  1032,  and  by  prior  e.xtcnded  insurance;  Rev.  Stat.  1!»09, 
decision  in  Wholesale  .Mercantile  Co.  si'r.  6949);  Chandler  v.  John  llan- 
v.  Teutonia  Ins.  Co.  113  La.  1(153,  .37  cock  Mutual  Life  Ins.  Co.  ISO  Mo. 
So.  967.  See  also  J.  B.  Clark  &  Sons  App.  394,  167  S.  W.  1162  (stat- 
V.  Franklin  Ins.  Co.  130  La.  584,  58  utory  time  limitation  as  to  proofs  of 
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Dishing-  of  nolieo  ntui  ju-nofs  of  loss  witliin   a  cort;iin   I'mic   max', 

i\o-Mh   may  be  wnivod:    oxtoiuled   in-  Avitli    tlu"   shitute)  ;   Pub.    Stilt.    190], 

sunuM'o:  Kev.  Stat.  1!)()}),  .soc.  ()!)48).  c    170,    sec.    (j    (lequirini?   notice    in 

Montana. — Kev.  Coiies  1!)07  (Civ.)  wrilinj;-  to  seerotary  or  auent  in  case 
sec.  5()J!)  (waiver  of  detects  in  notice  of  los.s  or  damaiie  to  property,  cou- 
etc);  Id.  sec.  oGSO  (waiver  of  de-  si  rued  in  Levi  v.  Palatine  Ins.  Co.  75 
lay) ;  Id.  sec.  5630  {construed  in  Da  N.  II.  551.  78  Atl.  (il7,  40  Ins.  L.  J. 
K'in  V.  Casualty  Co,  of  America,  41  401,  technical  compliance,  or  defects 
-Mont.  175,  108  Pac.  649  (notice  and  in  notice  may  be  waived;  where  re- 
proofs of  death  are  distinct  acts,  al-  quirements  witli  sworn  statement  of 
though  when  incorporated  in  same  loss  are  in  conilict  with  statute  corn- 
document  and  the  ])roofs  of  death  pliance  is  not  essential), 
are  not  as  full  as  might  be,  insurer's  i^ew  Jerseij. — N.  J.  Com  p.  Stat. 
silence  waives  ri<j:ht  to  demand  com-  1011-3015,  p.  818,  sees.  38,  39;  Pub. 
pliance  with  ])olicy  provision  as  to  L.  1911,  p.  717  (the  failure  of  any 
alTirmative  proof  oi'  death  within  pre-  person  insured  against  loss  or  damage 
scribed  time,  also  its  right  to  object  by  fire  in  any  insurance  company 
under  said  statutory  provision  tliat  doini>-  business  by  or  under  the  au- 
delay  in  presentation  of  notice  or  Ihority  of  the  Department  of  Bank- 
proof  is  waived  if  objection  not  ing  and  Insurance  of  this  state  to 
promptly  made  on  that  ground).  furnish  proofs  of  loss,  shall  not  be 

New    Hampshire. — Pub.     Stat.    &  or  considered  a  waiver  of  any  rights 

Scss.  L.  Supp.  1901-1913,  p.  419;  L.  accruing  under  the  policy  of  insur- 

1913,    c.    226,   see.    8    (accident    and  anee  and  shall  not  debar  the  person 

health — standard:  acknowledgment  of  so  holding  insurance  from  a  recovery 

receipt  of  proofs  of  loss  by  any  in-  under  said   policy,  or  the  collection 

surer  or  furnishing  of  forms  for  fil-  *jf  such  sum  as  should  jjroperly   be 

ing  proofs  of  loss  or  the  acceptance  paid  under  said  policy,  unless,  after 

of  such  i3roofs,   or  the  investigation  said  loss  sixty  days'  notice,  in  writing, 

of  any  claim  thereunder  shall  not  op-  that  said  company  desires  said  proofs 

erate  as  a  waiver  of  any  rights  of  the  of   loss   be   furnished  the   person   so 

insurer  in  defense  of  an}-  claim  aris-  injured). 

inu-  under  such  policj')-  Pub.  Stat.  North  Dakota.  —  Comp.  L.  1913, 
1901,  e.  170,  sees.  6,  18  (as  to  time  Ann.  P.  1.528-9  (Civ.  Code)  sees, 
for  giving  notice  of  loss  and  making  6543-4  (defects  in  notice  of  loss  and 
contrary  stipulations  void,  etc.,  con-  service  of  notice,  how  waived)  ;  Id. 
strued  in  Plynn  v.  Orient  Ins.  C^o.  77  sec.  0545  (time  in  which  to  make  no- 
N.  H.  431,  92  Atl.  737,  holding  that  lice  of  loss;-  blanks  to  be  furnished 
comjtliance  may  be  waived  or  an  es-  and  failure  to  furnish  them  is  waiv- 
toppel  created;  Tomuschat  v.  North  er  and  "any  agreement  made  to  waive 
British  &  Mercantile  Ins.  Co.  (Tom-  the  provisions  of  this  section  is 
uschat  V.  Aachen  &  Munich  Fire  Ins.  void")  ;  Id.  see.  6546  (failure  to  fur- 
Co.)  77  N.  H.  388,92  Atl.  329  (where  nish  certiMcate  of  another  per.son  as 
notice  in  writing  of  the  tire  was  sent  to  loss). 

and  thereafter  assurers  met  assured  Oklalwma. — Rev.  L.  1910,  sec.  3552 

within  a  month  after  said  fire  and  en-  (as  to  notice  or  waiver  thereof  con- 

deavored  to  agree  upon  the  extent  of  strued  in  Union  Mutual  Ins.   Co.  v. 

loss  or  liability  and  assured  was  in-  Huntsberry,  —   Okla.  — ,   156   Pac. 

duced  to  believe  that  the  amount  re-  327    {hail:  insured  must  show  com- 

coverable   was  the   only  question   at  pliance). 

issue,  insurers  are  estopped  to  defend  Pennsylvania.  —  P.   L.   165 ;   Act 

upon  the  ground  that  there  was  such  June  27,  1883   {construed  in  Jacoby 

an   insufficient   notice   as   to   comjily  v.  North  British  &  Mercantile  Ins.  Co. 
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the  same  as  any  of  tlie  provisions,  be  waived  by  the  insurer.^ 
80  where  a  statute  provided  that  notice  and  proofs  should  be  made 
within  sixty  days,  an  instruction  to  the  jury  that  "if  they  found 
the  adjuster  had  authority  from  the  defendant  to  receive  proofs 
of  loss  and  to  adjust  and  settle  the  same-,  then  they  should  find  that 
he  had  authority  to  waive  such  notice  and  proofs,"  was  held  to  be 
a  proper  instruction. ^ 

§  3392.  Letters  showing  waiver  of  proofs  of  loss. — A  written 
communication  from  the  insurer  in  response  to  a  letter  from  insured 
in  reference  to  proofs  of  loss  may  either  expressly  waive  compli- 
ance or  be  of  such  a  character  as  would  naturalh'  lead  the  insured, 
acting  in  good  faith,  to  believe  that  no  proofs  are  necessary.  Thus, 
where  the  insurer  wrote  stating  that  the  proofs  of  loss  were  unsatis- 
factory, and  that  furthermore  the  company  denied  all  responsibil- 
ity, it  was  held  that  all  defects  were  waived.^  And  where  the 
secretary  of  the  comi)any,  iliter  the  time  limited  for  furnishing 
proofs  had  expired,  wrote  to  the  insured,  and  after  acknowledging 
the  receipt  of  a  letter  concerning  his  claim  stated  that  the  matter 
was  in  the  hands  of  the  company's  state  agent,  who  would  attend 
to  the  same,  and  urging  the  insured  to  be  patient,  it  was  held 
to  constitute  no  waiver  of  the  provision  as  to  the  time  within  which 
proofs  were  required.*  In  another  case  the  company  refused  to 
pay  the  amount  claimed  Ijy  the  insured,  and  therefore  his  attorney 
notified  the  company  of  his  intention  to  institute  suit  for  the  recov- 

10  Pa.  Super.  Ct.  366,  44  W.  N.  C.  Pac.  219   [waiver  of  requirement  of 

226:     wlien     coraplierl    witli :     when  sworn   proofs  of  loss  within  certain 

waived;  retention  witii  knowledge  of  time:  libei'ally  construed]). 

defects,  until  trial).  West  Virginia. — See  Lusk  v.  Amer- 

South  Dakota. — Rev.  Codes  (Civ.)  ican  Central  Ins.  Co.  —  W.  Va.  — , 

190.},  p.  811,  sec.  1872  (as  to  notice  91  S.  E.  1078  (holdini,'  that  althouoh 

of  lo.ss  or  preliminary  proofs:  waiver  condition  in  policy  i.s  in  conformity 

of  defects  by  failure  to  specify  with-  with  Code  1913,  c.  34,  sec.  68   [sec. 

out    unnecessary    delay:     reasonable  1430]   as  to  nonwaiver  by  ag-ent  ex- 

dilifjence) ;   Id.  .sec.   1874   (construed  cept  in  writing,  etc.,  still,  local  agent 

in  Fosmark  v.  Equitable  Fire  Assoc,  may  Maive  by  parol  requirement  of 

23  S.  Dak.  102,  120  N.  W.  777  (de-  notice  and  proofs  of  loss), 

fccts  in  proofs  waived  when  received  ^  Lewis  v.  Monmouth  Mutual  Fire 

without  specifying  objections).  Ins.  Co.  52  Me.  492. 

Vermont.— L.    1908^    p.    101,    No.  2  fiarns    v.    Plicvni.x    Ins.    Co.    8-3 

115  (fire:  when  omissions  or  defects  Iowa,  238,  52  N.  W.  128,  dislivguish- 

in   proofs   of  loss  constitute  no   de-  ing  Barre  Boot  Co.  v.  Milford  Mutu- 

f<'nse).  al  Ins.  Co.  76  Iowa,  600,  41  N.  W. 

Virginia. — Acts    Assem.    1906,    p.  373. 

!4<).  ('.  112,  sec.  29   (diitv  of  insurer  'Sun  Mutual  Ins.  Co.  v.  iMalting- 

;..  deliver  blank  forms  for  proof.s).  ly,  77  Tex.  162,  13  S.   W.  1016. 

Washington. — 3  Ueni.  &  Hal.  Code,  *  German    Ins.    Co.    v.    Davis,    40 

see.    60.59-34    (Kamat    v.    California  Neb.  700,  59  N.  W.  098. 
Jns.  Co.  of  S.  F.  95  Was]).  571.  Ki! 
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erv  of  the  (.'laiin.  To  this  notilicntion  (he  agent  rcpHed  hy  letter 
tliat  he  was  instructed  to  say  that  the  company  would  contest  tlio 
payment  of  the  claim,  "(in  its  present  exa.i^gerateJ  form)  under 
the  terms  and  conditions  of  his  i)olicy,  though  we  should  have 
preferred  an  amicahle  compromise.  .  .  .  If,  however,  you  pre- 
fer litigation  with  this  company,  we  shall  contest  the  claim  as 
ahove."  The  insured  afterward  sued  the  company,  and  oll'ered 
(his  letter  in  evidence  to  show  waiver  of  further  preliminary  proof 
of  loss,  and  it  was  held  that  (his  letter  was  no  waiver.^  The  fact 
that  the  company  writes  the  insured  acknowledging  receipt  of  the 
notice  of  loss,  and  stating  that  the  claim  "will  receive  prompt 
attention,''  is  no  waiver  of  the  provision  in  the  policy  requiring 
proofs  to  be  given  in  sixty  days.^ 

§  3393.  Waiver:  right  to  insist  that  proofs  were  not  furnished  by 
proper  person. — If  proofs  of  loss  are  sent  to  the  company  and  it 
retains  the  same,  making  no  objection  thereto,  and  proceeds  to 
act  upon  them,  it  will  waive  any  right  it  may  have  to  insist  that 
the  proofs  were  not  furnished  by  the  proper  person.'  The  reten- 
tion of  the  proofs  without  objection  is  said  to  be  analogous  to  the 


5  Farmers'    Fire   Ins..  Co.   v.   Mis-  limiting  the  time  for  furnishing  the 

pelhorn,  50  i\Id.  180.     See  Citizens'  proofs   of   death    and    beginning   an 

Fire   Ins.    Security    Co.    v.    Doll,   35  action  on  the  policy). 

Md.  89,  6  Am.  Rep.  360.  New   Hampshire.   —   Bachman   v. 

^  Kirkman  v.  Farmers'  Ins.  Co.  90  Travelers'  Ins.  Co.  —  N.  H.  — ,  97 

Iowa,  457,  48  Am.  St.  Rep.  454,  57  Atl.  223  (letter  from  insurer's  agent 

N.  W.  952.  construed  as  such  a  denial  of  liabil- 

For  other  instances  see  the  follow-  ity  or  of  refusal  to  pay  as  to  excuse 

ing  cases:  assured     from     furnishing    required 

Iowa. — Griffith  v.  Anchor  Fire  Ins.  proofs  of  loss). 

Co.  143  Iowa,  88,  120  N.  W.  90,  38  Pennsijlvania.  —  Roe  v.  Dwelling 

Ins.  L.  J.  608  (waiver  appeared  from  House  Ins.   Co.   149   Pa.   St.   94,  34 

letters  in  which  insurer  did  not  in-  Am.   St.   Rep.   595,   23   Atl.   718    (a 


sist  upon  formal  proofs,  but  prom- 
ised to  send  adjusters,  etc.). 

Massachusetts. — Rockwell  v.  Ham- 
burg-Bremen Fire  Ins.  Co.  212  Mass. 


letter  signed  by  the  insurer,  addressed 
and  I'eceived  by  his  agent  in  due- 
course  of  correspondence  upon  the 
subject  of  tlie  policy  and  loss  in  dis- 


318,  98  N.  E.  1086,  41  Ins.  L.  J.  1478  pute,  and  in  reply  to  a  letter  giving 

(when  letter  by  insurers  counsel  is  notice  of  such  loss,  when  followed  by 

not  evidence  of  waiver  of  requirement  a  visit  from  the  person  named  in  the 

to   submit   signed   and    sworn   state-  letter  as  one  who  would  be  sent  on 

mentis  of  amount  of  loss,  etc.).  behalf  of  the  insurer  to  attend  to  the 

Michigan. — Turner    v.    Fidelity    &  loss,  is  admissible  in  evidence  to  show 

Casualty  Co.  112  Mich.  425,  38  L.l^.A.  notice  thereof  and  a  waiver  of  fui- 

.529,  70  N.  W.  898  (a  letter  from  an  tlier  proofs). 

insurer  to  a  claimant  asking  that  the       '  Weed    v.     Hamburg-Bremen     F. 

matter  be  allowed  to  rest   until   the  Ins.  Co.  133  N.  Y.  394,  31  N.  E.  231, 

adjuster  of  the  company  can  see  the  45  N.  Y,  St.  Rep.  105,  21  Ins.  L.  J. 

clamiant  or  his  attorney,  constitutes  a  577. 
waiver  of  the  provision  in  the  policv 
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retention  of  defective  proofs,  and  that  therefore  if  the  company 
intends  to  raise  the  objection  that  the  proofs  were  not  made  by 
the  proper  party,  good  faith  requires  them  to  give  notice  within 
a  reasonable  time  of  tlieir  objection.* 

§  3394.  Company  estopped  after  payment  of  money  into  court  to 
claim  proofs  insufficient. — If  the  insurer  admits  the  receipt  of  proofs 
of  loss,  and  pays  the  amount  of  the  insurance  due  into  courts, 
it  thus  admits  the  cause  of  action,  and  is  estopped  to  subsequently 
-et  up  the  fact  that  the  proofs  were  defective.^ 

'  Wilson   V.   Northwestern    Mutual       ^  Johnston   v.   Columbian  Ins.   Co. 
Accident  Assoc.  53  Minn.  470,  55  N.    7   Johns.    (N.   Y.)    315. 
W.  626. 
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TITLE   XIII. 

AVERAGE,  ADJUSTMENT,  AND  DAMAGES  OR 
RECOVERY. 

CHAPTER  LXXXV. 

GENERAL  AVERAGE— ADJUSTMENT,  AND  DAMAGES  OR 
RECOVERY. 

Art.      I.  General  Average  and  Jettison  :  Generally. 
Art.    II.  General  Average,  Jettison  and  Adjustment. 

Subdiv.     I.  York-Antwerp  Rules. 

Subdiv.  II.  Other  matters  relating  to  general  average. 
Art.  III.  Adjustment  and  Measure  of  Damages  or  Recovery. 

Art.  I.  General  Average  and  Jettison:  Generally. 

§  3400.  Contribution:  laws  of  Rhodians  and  Romau.s:  Olevon :  generally. 

§  3401.  Etymology  of  the  word  "average." 

§  3402.  Divergent  usages  among  maritime  countries. 

§  3403.  eJettisou  generally. 

§  3404.  Jettison  defined. 

§  3405.  Essentials  of  general  average. 

§  3406.  Claim  to  contribution  is  equitable  one. 

§  .3407.  General  average  defined. 

§  3408.  Distinction:  general  and  ])articular  average. 

§  3409.  General  average :  fire  policies. 

§  3410.  Previous  consultation  not  prerequisite  to  sacrifice. 


§  3400.  Contribution:  laws  of  Rhodians  and  Romans:  Oleron: 
generally. — The  laws  of  the  Rhodians  and  Tvoinans  provided  ,o;en- 
erally  that  where  it  became  necessary  to  lighten  the  ship  by  throw- 
ing goods  overboard,  the  owners  of  such  goods  as  had  been  saved 
should  contribute  proportionally  to  the  owners  of  the  goods  so 
lost.  So  in  the  same  manner  if  a  mast  or  other  appurtenance  of 
the  ship  was  cut  or  thrown  away  for  the  common  safety,  contribu- 
tion was  required.     So  also  it  was  provided  that  if  a  merchant 
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should  load  a  ^hip  and  any  accident  should  happen,  Avliatever  was 
preserved  on  either  side  should  be  liable  for  contribution.  This 
was  also  so  in  case  of  accidents  befalling  a  lighter  in  which  goods 
were  transshipped  to  lighten  the  ship  and  avert  a  common  danger, 
whereby  the  goods  so  transshipped  perished,  but  otherwise  where 
the  transshipped  goods  were  saved  and  the  ship  perished.  So 
also  if  a  ship  was  endangered  and  ejection  was  made,  what  was 
preserved  contributed.  So  the  law  of  Oleron  provided  for  contribu- 
tion in  certain  cases.^°  But  the  ''Roman  law  decides,"  says  Emeri- 
gon,  "that  if  through  a  peril  of  -the  sea  the  vessel  receives  damage 
in  the  hull  or  rigging,  the  merchandise  shall  not  contribute  thereto ; 
.  all  damage  occasioned  by  a  peril  of  the  sea  is  particular 
average."  ^ 

§  3401.  Etymology  of  the  word  "average." — It  is  not  our  purpose 
here  to  consider  at  length  the  etymology  of  the  word  "average." 
Emerigon  says:  "This  point  has  not  yet  been  made  clear,  and 
perhaps  it  never  will  be.  Several  significations  are  given  to  it, 
and  it  is  used  to  express  different  objects;  sometimes  it  is  a  damage 
suffered,  sometimes  it  is  a  payment  of  a  tax  or  custom  duty,  some- 
times contribution  to  a  common  expense,  etc."  ^^  Mr.  Maclachlan, 
in  an  extended  article  upon  the  origin,  histoi-y,  and  meaning  of 
this  word,  endeavors  to  show  that  it  is  connected  with  the  actio 
de  aver.«ione  of  the  old  Roman  \a\v,  a  point  upon  which  he  and 
Mr.  Lowndes  disagree  :^3  and  Mr.  Hopkins  also  gives  this  matter 
a  full  consideration,^*  and  as  these  learned  writers  have  exhaustively 
treated  the  sul)iect.  it  is  sufficient  to  refer  to  them. 

§  3402.  Divergent  usages  among  maritime  countries. — The  di- 
vergent rules  governing  in  tbe  Uiw  of  general  average  in  the  differ- 
ent maritime  countries  are  made  clearly  apparent  l>y  jNIr.  Lowndes 
under  a  "comparative  table  of  the  law  of  general  average,"  a  work 

*°. Justice's    Treatise    of    the    Sea  f|uibu.s  mercedum  aliquis  aeceperit:" 

(ed.    1705)    211-213,   223,   224,   22fl,  But  if  it  is  by  the  will  of  the  pas- 

2.'K),  237,  240  et  seq.,  255.     See  also  seiigers  on  account  of  some  clanger 

''The  Roman  Civil  Law,"  "The  Judg-  that  this  damage  was  done,  this  must 

nient.s   of   Oleron,"   and   "Other   Old  be    made    good.      "Sed    si    voluntate 

Sea    Laws    of     Europe,"    given     in  vectorum,       vel       propter      aliquem 

Lowndes    on    General    Average     (3d  metum,    id    detrimentum    factum    sit, 

ed. )   '258  et  seq.  hoc  ipsum  sarciri  oportet."    See  cita- 

^'  Knierigon    on    Ins.     (Meredith's  tions  in  this  and  last  note. 

ed.  1H50)  c.  xii.  sec.  31),  p.  4()(),  and  ^2  ],;,„f.rigo,j    ^n    Ins.    (Meredith's 

'citations    in    la.st    note.      Tlie    clause;  <'d.    1850)    c.    xii.    sec.    39,    pp.    4G5, 

is:     "Si  conservatis  mercibus  deterior  4(i<). 

facta  sit   iiavis,  aut  si  quid  exarma-  ^^  Lnwmhs     on     General     Aveiagc 

verit,  nidlu  facienda  est  collalio,  (|uia  C-U]  ed.)   27(1,  and  note  c. 

(similis)  earum  rerum  causa  sit  fjuae  **  Hopkins    on    Average    and    Ar- 

navis  gratia  jtarentur  et  earum   pro  bitration    (4tli   ed.)    fi-lL 
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o\  itUiiciiiu  most  carerul  and  conscientious  labor  and  research.^' 
\ii<l  Mr.  Owen,  in  his  statement  preceding  the  "York-Antwerp 
Ixules,'  says:  "The  divergent  usages  i)re\ailing  amongst  tlie  various 
maritime  countries  on  the  subject  of  general  average  have  long- 
been  a  source  of  diliiculty  and  inconvenience  to  the  mercantile 
world."  i« 

§  3403.  Jettison  generally. — "Jettison"  is  placed  by  Emerigon  in 
the  number  of  accidents  ("cas  fortuits"),  where  in  the  will  of 
him  who  makes  it  is  overpowered  by  the  danger.^'  And  being 
a  sacrifice  for  the  common  safety,  it  occupies  a  most  important 
place  in  the  law  of  general  average.  The  jettison  may  be  of  goods 
or  any  article  on  board  ship  which  by  reason  of  a  real  and  imminent 
danger  are  thrown  overboard  for  the  safety  and  benefit  of  all,  or 
the  throwing  or  casting  away  of  masts  or  other  appurtenance  of 
the  ship  for  the  sake  of  removing  a  common  danger,  whether  it  be 
by  way  of  lightening  or  relieving  the  ship,  or  that  the  ship  with 
the  goods  may  escape,  or  otherwise  for  the  preservation  of  the 
whole,  and  a  necessary  jettison  under  these  circumstances  affords 
ground  for  contribution  from  that  which  is  saved  by  reason  of 
the  sacrifice ;  or,  in  other  words,  such  loss,  as  a  general  rule,  comes 
into  general  average.  To  this  rule,  however,  there  are  certain 
exceptions,  as  will  be  noted  hereafter.  The  jettison  must,  however, 
be  made  under  circumstances  such  as  by  the  rule  hereafter  stated 
brings  the  sacrifice  into  general  average,  for  the  ordinary  hazards 
of  the  voyage  will  not  warrant  a  contribution ;  as  in  case  of  putting- 
goods  into  lighters  for  transportation  from  the  ship  in  order  that 
they  may  arrive  at  their  destination;  and  that  a  jettison  of  goods 
which  entitles  to  general  average  must,  as  a  rule,  be  of  that  cargo 

^*  Lowudes    on     General    Average  against  the  adoption   of   tlie  rules," 

{3d  ed.)   26-41;  Law.s  of  the  differ-  but  that  this  did  not  materially  re- 

ent  countiies,  Id.  pp.  277-455.  tard  the  general  adoption  of  the  rules 

^^  And  he  add.s  that  "for  some  time  in  England,  "whilst  on  the  continent 
previous  to  the  York  conference  a  the  rules  are  now  generally  recog- 
desire  had  existed  for  some  form  of  nized  by  underwriters;  "  and  he  con- 
international  code  by  which  the  dif-  eludes:  "It  should  be  added  that 
ficulty  might  be  met.  .  .  .  The  the  wording  of  the  clause  proposed 
code  which  was  the  outcome  for  the  at  the  London  conference  being  open 
sake  of  uniformitj-  of  concessions  on  to  some  objection,  it  is  now  modified 
the  part  of  the  various  delegates  as  follows:  'General  average  pay- 
present  at  the  conference  had  no  able  as  per  foreign  statement  or  as 
binding  force."  That  Avhile  the  rul&s  per  York-Antwerp  rules  if  in  accord- 
were  warmly  supported  by  various  ance  with  the  contract  of  affreight- 
British  ship  owning  associations,  yet  ment :' "  Owens  on  Marine  Ins.  Notes 
in  1878  resolutions  were  passecf  at  and  Clauses  (3d  ed.)  189-91. 
Lloyds  "'depreciating  any  extension  ^''^  Emerigon  on  Ins.  (Meredith's 
of    general    average    and    protesting  ed.  1850)  c.  xii.  sec.  40,  p.  469. 
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which  is  properly  carried  on  board  ship,  as  in  cases  where  it  is 
properly  stowed  below  deck.^^ 

§  3404.  Jettison  defined. — It  will  be  apparent  from  the  last  section 
that  jettison  is  the  throwing  overboard  of  goods,  or  the  cutting, 
throwing,  or  casting  away  of  masts  or  other  appurtenances  of  the 
ship  in  the  face  of  a  real  or  imminent  danger.^^ 

§  3405.  Essentials  of  general  average. — It  is  necessary,  in  order 
that  the  expense  or  damage  incurred  shall  come  into  general  aver- 
age, that  there  should  have  been  (1)  the  necessity  of  averting  a  real 
and  imminent  danger,  periculi  imminentis  evitandi  causa ;  there  • 
must  have  been  a  common  risk;  (2)  there  must  have  been  an 
extraordinary  expense  or  sacrifice,  not  merely  an  ordinary  expense 
incident  to  wear  and  tear  of  the  ship,  nor  an  expense  merely  ex- 
traordinary in  amount,  but  extraordinary  in  its  having  been  necessi- 
tated by  the  real  or  imminent  danger;  (3)  the  extraordinary  ex- 
l)ense  or  sacrifice  made  must  have  been  incurred  at  the  time  for 
the  common  benefit  of  ship,  cargo,  and  freight;  (4)  although  the 
necessity  of  acting  has  by  reason  of  the  accident  forced  an  exercise 
of  the  will,  yet  the  sacrifice  itself  or  the  extraordinary  expenditure 

"See  Star  of  Hope,  0  Wall.    (70  ed.)  22.    '"'It  is  requisite  that  the  act 

U.  S<)  231,  19  L.  ed.  638;  The  Grati-  [jettison]    should   he   performed   ad- 

tude,   3    C.    Rob.    240;    Lawrence    v.  visedly  and  deliberately,  and  before 

^linturn,  17  How.    (58  U.   S.)    100,  proceeding    to    effect    it    the   master 

15  L.  ed.  58;  Walker  v.  United  States  usually  consults  the  ship's  company 

Ins.  Co.  11  Serg.  &  R.  (Pa.)   CI,  14  and  obtains  their  concurrence  as  to 

Am.    Dec.    610.      "Jettison    or    the  the     necessity     for     the     sacrifice:" 

throwing  overboard  of  cargo  or  ship's  Hopkins'    Average    and    Arbitration 

materials  to  lighten  the  vessel  is  made  (4th  ed.)  23.     Although  consultation 

the   subject    of   legislation,    and    the  is  not  necessary  but  prudent  if  prae- 

right    of    contribution    it    gives    is  ticable:      Id,    23,    and    notes.      See 

recognized    in    the    oldest    sea    codes  further  as  to  the  general  propositions 

known  to  us.    Rules  for  treating  jet-  above    noted    authorities    throughout 

tison    are   to    be   found    in   the   rude  this  chapter. 

.sea  laws  of  the  early  Middle  Age.s  of  ^^  2  Arnould  on  Marine  Ins.  (Per- 

Europe,   even    where   no   other  kind  kins'  ed.  1850)    *888;  2  Phillips  on 

of   general    average    can    be    traced.  Ins.     (3d    ed.)    09,    .sec.    1278.      See 

This  common  necessity  of  seafaring  Emerigon    on    Ins.     (Meredith's    ed. 

life  has   furnished   the  germ   out   of  1850)  c.  xii.  sec.  40,  pp.  469  et  seq.; 

wliicli    .systems    of    general    average  Lowndes    on    General    Aveiage    (3d 

Iiave  been  develoi)ed :"     Lowndes  on  ed.)    26  et  seq.  31.     "Jettison  .signi- 

(Jencral   Average    (3d   ed.)    31.     "It  ties   a  throwing   overboard   and   was 

.seems  t-.greed  by  a.s  common  a  con-  probably  tlie  first  occasion  of  average 

sent  that  the  germ  of  general  aver-    contribution Jettison  is  the 

age  is  found  in  jettison,  as  that  the  casting  out  of  the  ship  wlieii  in  great 

fragment  of  Rhodian  law  which  has  danger  a  portion  of  her  cai'go  or  a 

been  preserved  to  ns  first  formulated  part    of    her    own    stores,    materials, 

the  simpler  principles  of  justice  con-  etc.:"      Hojjkins'    Average   and    Ar- 

cerniiig    marine    adventure:"      Hof)-  bitration  (4th  ed.)  22,23. 
kins'  Average  and  Arbitration    (4ih 
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must  have  been  a  voluntary  one,  deliberately  incurred  by  man 
for  the  common  bcnelit  or  safety,  and  to  [)rcvent  a  total  loss  of 
the  whole;  (5)  the  sacrifice  or  extraordinary  expense  must  also 
have  been  made  or  incurred  fairly  and  bona  fide;  {(>)  the  claimant 
is  debarred  from  his  right  to  claim  where  he  is  in  default.  That 
these  are  essentials  the  authorities  agree.  Beyond  this,  however, 
we  do  not  feel  warranted  in  stating  definitely  here  those  matter? 
as  essentials  concerning  which  there  is  a  want  of  positive  agreement 
.in  the  authorities,  and,  perhaps,  the  expenses  other  than  those  of 
cost  of  actual  repair  to  the  ship  in  a  port  of  refuge,  so  far  as  they 
come  into  general  average,  constitute  an  exception  to  some  of  the 
above  specified  essentials.  Questions  of  this  and  like  character  will, 
however,  be  hereafter  considered.^"    Where  a  vessel  meets  a  disaster 

20  United  States. — Delano   v.   Car-  New  York. — Lenox  v.  United  In.s. 

go  of  the  Gallatin,  1  Wool    (U.   S.  Co.    3    Johns.    Cas.     (N.    Y.)     178; 

C.    C.)    642,    Fed.    Cas.    No.    3.751;  Lewis   v.   Willams,   1   Hall    (N.   Y.) 

Heve    v.    North-German    Llovd,    33  430;    Nelson    v.   Belmont,   21   N.   Y. 

Fed.  60.  2  L.R.A.  87,  aff'd  36  Fed.  36;    Maggrath   v.    Church,   1    Caines 

705,   2   L.R.A.  287;   Dupont  de  Ne-  (N.  Y.)  196,  2  Am.  Dec.  173. 

mours  &  Co.  v.  Vance,  19  How.  (60  South      Carolina. — Wightman      v. 

U.  S.)   162,  15  L.  ed.  584;  Williams  Macadam,  2  Brev.  (S.  C.)  *230,  231. 

V.  Suffolk  Ins.  Co.  3  Sum.  (U.  S.  C.  England.— Walthew  v.  Mavrojani, 

C.)   510,  Fed.  Cas.  No.  17,739;  The  L.  R.  5  Ex.  116,  119,  L.  J.  Ex.  81, 

Gratitude,   3    C.   Rob.   240 ;   Caze   v.  22  L.  T.  310,  per  Bovill,  C.  J. ;  Har- 

Reillv,  3  Wash.    (U.  S.  C.  C.)    298,  rison  v.  Bank  of  Australasia,  L.  R. 

303,   Fed.    Cas.   No.   2,538;   Barnard  7  Ex.  39,  41  L.  J.  Ex.  36,  25  L.  T. 

v.  Adams,  10  How.   (51  U.  S.)   270,  944,  20   W.   R.   385,   1  Asp.   M.   C. 

13  L.  ed.  417;  Lawrence  v.  Minturn,  198;  Robinson  v.  Price,  46  L.  R.  Q. 

17  How.    (58  U.  S.)    100,  15  L.  ed.  B.   551,   2    Q.   B.   D.   295,   36   L.   T. 

58;    Star  of  Hope,  9   Wall.    (76   U.  354,   25   W.   R.   469,   3   Asp.   M.   C. 

S.)    231,   19    L.    ed.    638;    Peters   v.  407,  per  Lush,  J.;   Kemp  v.   Halli- 

Warren  Ins.  Co.  1  Storv   (U.  S.  C.  day,  6  Best  &  S.  723,  746,  35  L.  J. 

C.)   463,  468,  Fed.  Cas.  No.  11,034,  Q.   B.   156,   L.   R.   1   Q.   B.   520,  12 

per    Story,   J.;    Mutual    Safety   Ins.  Jur.  (N.  S.)  582,  14  L.  T.  762,  14  W. 

Co.   v.   Cargo  Brig  George,  01c.  89,  R.   697,  per  Blackburn,  J.;   Nesbitt 

Fed.    Cas.    No.    9,981;    O'Connor    v.  v.   Lushinoton,  4  Term  Rep.   783,  2 

The  Ocean   Star,  Holmes   (U.   S.   C.  R.  R.  519;   Covington  v.  Roberts,  2 

C.)   248,  Fed.  Cas.  No.  10,419.  Bos.  &  P.  (N.  R.)  ^78,  9  R.  R.  669; 

Connecticut. — Slater    v.    Hayward  Fletcher  v.  Alexander,  L.  R.  3  Com. 

Rubber  Co.  26  Conn.  128.  P.  375,  381;  per  Bovill,  C.  J.;  37  L. 

7ZZ/»o/s.— Goodwillie  v.   McCarthy,  J.  C.  P.  193,  18  L.  T.  432,  16  W.  R. 

45  111.  187.  803.     See  Stewart  v.  We.st  India  & 

iJ/a/He.— Crockett      v.      Dodge,     3  Pac.  Steam  Ship  Co.  L.  R.  8  Q.  B. 

Fairf.    (12  Me.)    190.  88,  93,  362,  42  L.  J.  Q.  B.  191,  28 

3/a.s.sflc/a<se«.s.— Reynolds  v.  Ocean  L.  T.  742,  21  W.  R.  953,  1  Asp.  M. 

Ins.    Co.   22   Pick.    (39   Mass.)    191,  C.    528;    and    cases   throughout    this 

33   Am.   Dec.   727;   Dodge  v.   Union  chapter. 

Ins.   Co.  17  Mass.  471;   Spafford  v.  Selection    is    not    necessary,    "nor 

Dodge,  14  Mass.  *66,  74;  Nickerson  is   a    sacrifice    the    less    a    voluntary 

V.  Tv.son,  8  Mass.  467.  act  because  the  necessity  of  making  it 
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at  sea  and  the  master,  acting  in  good  faith  with  a  view  to  the 
benefit  of  all  concerned,  and  without  intent  to  sacrifice  any  particu- 

is  overpoweringly  great;"  that  is,  the    2  Marshall  on  Ins.   (ed.  1810)   *535, 
loss  need  not  be  so  imminent  and  cer-    *537,    540a.      "It    miist    appear    to 
tain,  nor  the  situation  so  desperate,    have  been  incurred  with  a  view  to  the 
as  to  preclude  free  volition :  Lowndes    general  safety  of  the  whole   adven- 
on  General  Average  (3d  ed.)  21,  23,    ture;   i.   e.,  of  the  ship,  cargo,   and 
62.     Emerigon  says:      "1.  That   ex-    freight.        The      principle      of     the 
pense  incurred  and  damage  suffered    Rhodian  law  is  ut  omnium  contribu- 
are   not   general   average,   except   in    tione    sarciatur    quod    pro    omnibus 
the   case  where   they   have   been   in-   datum  est.     The  loss  which  is  to  en- 
curred   voluntarily   for   the   common    title   one  of  the  coadventurers  to   a 
safety.     It  is  necessary  that  the  act    contribution  from  all  must  be  suffered 
of  man  should  have  concurred  with    for   the   sake   of   all.      .      .      .      The 
the  accident.     There  must  have  been    general  safety  of  the  whole  adventure 
a    forced    will:      Volonta    violentata    must  be  the  motive  for  the  sacrifice, 
dal    accidente    del    pericolo.       2.  It    and  if  made  with  any  other  object  it 
must  have  been  a  question  of  shun-   gives    no    claim    to    general    average 
ning  an  imminent  danger:     Periculi    contribution."     "It  should  have  been 
imminentis     evitandi    causa     medici,    incurred  under  the  pressure  of  a  real 
says  Quintus  Curtius,  graviores  raor-   and  imminent  danger,"  even  though 
bos  asperis  remediis  curant,  et  guber-    the  sacrifice  have  been  bona  fide.     It 
nator,  ubi  naufragium  timet,  jactura,    must  also  "have  been  resorted  to  as 
quidquid  servari,  potest,  rediinit.     A    the  sole  means  of  escaping  destruc- 
panie  would  not  excuse  a  captain  in    tion.     ...     No  such  claim  can  be 
making    a     jettison     without     being    sustained  unless  the  sacrifice  and  ex- 
forced  to   it   by  real    danger.      Still    penditures  out  of  which  it  arises  were 
prudence  does  not  allow  him  to  wait    of  an  extraordinary  nature."     There 
the    last     extremity:       Ilaec    tamen    must  have  been  "(1)  intentional  sac- 
neeessitas    non    ad' ultinium    gradum   rifice  or  voluntary  expenditure,    (2) 
est     restringenda:"       Emerigon     on    purposely  resorted  to  for  the  safety 
Ins.     (Mereditii's    ed.    1850)    c.    xii.    of   the  Avhole   adventure,    (3)    undci' 
sec.  39,  pp.  467,  468.     "Where  any    the    pressure    of    real    or    imminent 
sacrifice    is    deliberately    and    volun-   danger.      It    must    also    appear    (4) 
tarily    made   or   any   expen.se    fairly   that  the  sacrifice  or  the  expenditure 
and  bona  fide  incurred  to  prevent  "a   w»s  the  result   of  due   deliberation; 
total   loss,  such   sacrifice  or  expense    (5)  that  it  was  not  included  in  those 
is  the   proper  subject   of  a  general    ordinary  duties  and  expenses  of  the 
contribution."     It  must  appear  "that    navigation    which    come    under    the 
the  sacrifice  at  the  time  it  was  made    head  of  mere  wear  and  tear  and  are 
was     absolutely     and     indispensably    paid  out  of  the  freight :"    2  Arnouhl 
necessary    for    the    preservation    of   on   ]\rarine  Ins.    (Perkins'  ed.  1850) 
ship    and    cargo.      ...      A    loss   883-89,    •881-87.      "It    appears    to 
which  does  not  evidently  conduce  to   consist  of   (1)   an  intentional  act  on 
the    pre.servation    of    the    ship    and   the    part    of    man,    (2)    out    of    the 
cargo  is  not  a  proper  subject  for  an   course  of  the  master's  ordinaiy  duly 
average    contribution.      ...      So   as  agent  of  the  shipowner,  (3)  done 
it    must   appear    that   the   ship    and    on  account  of  the  common  adventure 
cargo    were   in    fact   saved.      .      .      .    (4)  to  avert  a  total  loss  ot  the  whole, 
No   injury   occasioned    by   wear    and    (5)    under  circumstances  in  wliicli  it 
tear  or  by  winds  and   waves  in   the    is  the  only  alternative:"     2  Arnould 
or<linary  course  of  the  voyage  sliall    on    Marine    Ins.     (Madachlan's    ed. 
be  the  subject  of  general  average :"    1887)    847,   848.      So   Mr.    Lowndes 
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lar  interest  of  any  portion  in  tlic  vot^j^el  or  cargo  in  preference  to 
that  of  another,  incurs  extraordinary  expense  for  the  safety  of 
the  \Yhole,  the  cargo  owner  is  Hable  to  contribution  in  general 
average  therefor,  and  the  question  is  immaterial  whether  the  ex- 
1  tenses  so  incurred  niiglit  not  have  been  lessened  had  the  cargo 
Invn  separated  from  the  vessel.^  It  is  also  a  well-established  rule 
that  general  average  contribution  is  based  upon  a  voluntary  sacri- 
fice of  a  portion  of  the  marine  risk  which  must  have  been  made 
for  the  connnon  benefit  of  the  joint  enterprise  for  no  other  purpose 
and  made  by  the  order  of  the  owner,  master,  or  authorized  repre- 
sentative and  there  can  l)e  no  contribution  where  the  act  is  done  by 
port  authorities  to  put  out  a  lire  on  the  vessel  but  not  at  the  master's 
request  nor  for  the  sole  purpose  of  saving  ship  and  cargo.^*  So  it 
is  declared  to  be  well  settled  in  the  United  States  that  where  there 
is  a  peril  common  to  both  vessel  and  cargo,  and  the  master,  to  save 
the  whole,  selects  a  lesser  to  avoid  a  greater  peril,  he  can  recover  in 
general  average  from  the  cargo  saved.^  And  it  is  also  held  that 
average  cannot  be  claimed  for  the  loss  of  property,  unless  it  was 


notes  several  delinitions  by  the  Eug'-  ticular  average:"     2  Phillips  on  Ins. 

lish   courts   to   the   etiteet   that   there  (3d  ed.)   65,  sec.  1270.     "The  volun- 

must  be  a  voluntary  and  intentional  tariness    of    the    loss    is    the    very 

sacrifice,    that    the    danger    must    be  foundation  and  the  only  foundation 

imminent,  and  that  the  act  must  be  of     any     claim     for     compensation, 

for  the  common  benefit  of  ship  and  .    .    .    The  sacrifice  must  not  only  be 

cargo,  that  the  expenditure  or  sacri-  voluntary   and    intended,    but   in    no 

tice   must   be   extraordinary   in   kind  degree  the  fault  of  the  owner,"  and 

and  not  degree,  not  due  to  the  fault  that  the  loss  must  not  be  caused  by 

of  the  party  claiming,  and  must  re-  a  peril   of   the  sea:     2   Parsons   on 

suit   from  what   the   master   does  as  Marine    Ins.     (ed.    1868)    210,    217, 

agent,  not  for  the  shipowner  alone,  227. 

but    for    all,    and    he    considers    the  ^  Goodwillie  v.   McCarthy,   45   111. 

point    whether   it   is    necessary    tliat  187;     AVilcox,    Peck    &    Ilughes    v. 

the    sacrifice    or    expenditure    should  American  Smelting  and  Refining  Co. 

have   been   successful:     Lowndes   on  (U.  S.  D.  C.)  210  Fed.  89.     See  The 

General  Average  (3d  ed.)  1-26.     "It  Ja-son,  225  U.  S.  32,  56  L.  ed.  069, 

must  be  occasioned  bv  an  apparent-  32  Sup.  Ct.  560,  s.  e.  178  Fed.  414, 

ly  imminent  peril.    A  loss,  though  it  101  C.  C.  A.  628,  aff'g  162  Fed.  36, 

be  extraordinary  and  not  a  part  of  §  3443  herein. 

the    expense    and    inconvenience    of  ^*  Minneapolis,   St.   Paul  &   B.    S. 

navigating  the  vessel,  if  it  take  place  S.  Co.  v.  Manistee  Transit  Co.  (U..  S. 

witliout  the  agency  of  the  master  or  D.  C.)   156  Fed.  424,  compare  as  to 

crew  or  other  persons  acting  for  the  facts  and  application  of  the  law.  The 

general  benefit,  is  not   a  subject   of  Wm.  J.   Quillan,  ]80   P'ed.   681,   103 

general  contribution,  which  must  be  C.  C.  647,  rev'g  175  Fed.  207,  s.  c. 

where    an    expense    is    incurred    or  168  Fed.  407. 

sacrifice  made  with  deliberate  intent.  ^  O'Connor    v.     The    Ocean     Star, 

The    circumstances    of    a    deliberate  Holmes,  (U.  S.  C.  C.)  248,  Fed.  Cas. 

pur)iose  and   a  view  to  the  common  No.  10,419. 
safety  distinguish  general  from  par- 
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deliberately  sacrificed  for  the  preservation  of  the  whole  property  in 
peril.'  Again,  it  is  decided  that  to  entitle  to  contribution,  the  dis- 
tinct property  of  several  persons  must  be  exposed  to  a  common  peril, 
and  relief  from  that  peril  must  be  obtained  intentionally.*  And 
in  another  case  it  is  held  that,  to  make  a  case  for  general  average, 
the  property  saved  and  the  property  sacrificed  must  be  exposed 
to  a  common  danger;  the  sacrifice  of  a  part  must  contribute  to 
the  saving  of  the  residue,  and  the  sacrifice  must  be  voluntary.' 
The  facts  also  present  a  case  for  general  average  where  there  is  a 
common  imminent  peril  involving  ship  and  cargo,  followed  by  a 
voluntary  and  extraordinary  sacrifice  of  property,  including  extraor- 
dinary expense  necessarily  made  to  avert  the  peril  and  a  resulting 
common  benefit  to  the  adventure,  and  where  the  case  is  one  of 
general  average  a  shipowner's  sacrifices  and  extraordinary  expenses 
becomes  proper.**  So  also  in  Pennsylvania  it  is  declared  that  in 
order  to  constitute  a  case  for  general  average,  the  vessel  should  be  in 
distress,  and  a  part  should  be  vokmtarily  sacrificed  to  save  the  rest; 
tliat  a  previous  consultation  is  not  necessary,  nor  that  the  part  sacri- 
ficed should  be  in  more  imminent  danger  than  the  rest.^  Nor  is  it 
necessary,  to  claim  general  average,  that  there  be  an  intention  to 
consign  the  goods  jettisoned  to  inevitable  loss;  such  intention  forms 
no  part  of  the  reason  assigned  by  the  Rhodian  law  for  contribution.' 
§  3406.  Claim  to  contribution  is  equitable  one. — The  right  to  re- 
ceive contribution  in  general  average  is  not  founded  on  contract, 
Ijut  in  the  principle  of  equity  in  consequence  of  a  common  danger, 
•where  natural  justice  requires  that  all  should  contribute  to  indem- 
nify for  the  loss  of  property  which  is  sacrificed  by  one  in  order 
that  the  whole  adventure  may  be  saved.^  So  it  is  declared  by  the 
court  in  Wood  v.  Phoenix  Insurance  Company^  that  "the  doctrine 
is  founded  in  pure  equity,"  so  that  the  loss  may  fall  equally  on 
all  "according  to  the  equitable  doctrine  of  the  civil  law,  Nemo 
debet  locupletari  aliena  jactura."  ^° 

»  Nickerson  v.  Ty.son,  8  Mtuss.  4G7.       "^  Caze  v.  Reilly,  3  Wash.  (U.  S.  C. 

*  Whitteredge   v!    Norris,   6   Mass.  C.)    298,  Fed.   Cas.  No.  2,538. 
22.5.  ^  Sturgis  v.  Gary,  2  Curt.    (C.  C. 

'Delano  v.  Cargo  of  the  Gallatin,  U.    S.)    382,   Fed. 'Cas.    No.   13,573; 

1  Wood  (U.  S.  C.  C.)  642,  Fed.  Cas.  The  Star  of  Hopo.  0  Wall.  (7G  T'.  S.) 

Xo   3  751  '231,  19  L.  ed.  638,  per  ClitVord,  .J.; 

S'Tlu.  .lason,  225  U.  S.  .32,  .56  L.  Burton  v.  English.  12  Q.  B.  D.  218. 

ed.  969,  .32  Sup.  Ct.  560.    Answering  53  L.  J.  Q.  B.  133,  49  L.  T.  768,  32 

questions   certilic*!    in    case   reported  W.    R.   6.55,   5   Asp.    M.    C.   18<.   2t 

in  178  Vei\.  414.  101  C.  C.  A.  628,  Eng.  Rul.  Ca.s.  491,  per  the  court. 
alTg  162  Fed.  56.  ^  I''i''l-  '-^35. 

«Sims   V.   Gurney,  4   Binn.    (I'a.)         ^°  2    Marsiiall    on    Ins.    (ed.    1810) 

513  •5.36.       See     Lowudes     on     General 
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§  3407.  General  average  defined. —  It  will  appear  lidm  wlial  has 
])ro('cHk'(l  that  ^onoral  average  is  a  saeriliee  or  extraordinary  ex[)ense 
voluntarily  and  delihei'ately  made  or  incurred  by  the  aet  of  man, 
anil  absolutely  (ir  inc>\  itably  necessitated,  in  cases  ol'  real  or  immi- 
nent danger,  for  the  connuon  benefit  of  ship,  cargo,  and  freight, 
for  Avhich  contribution  shall  be  made  in  projtortion  lo  the  several 
respective  interests  or  by   the   rahible   conlribulidu    of   all.^^     So 


Average  (3d  ed.)  44;  2  Arnould  on  general  or  gross  average.  A  loss 
]\[arine  Ins.  (Perkins'  ed.  1850)  882;  which  is  not  incnrred  for  the  general 
2  Id.  (Maelachlan's  ed.  1887)  84(),  benelit  is  a  particular  average  loss:  " 
847.  2  Phillips  on  Jns.  (3d  ed.)  64,  see. 
11 "  'Average'  is  a  term  used  in  12G9.  "In  connuon  parlance,  the 
oonnnerce  to  signify  a  contribution  word  'average'  is  synonymous  with 
nia<le  by  the  owners  of  the  ship,  'mean'  *or  'medium.'  It  expresses  a 
freight,  and  goods  on  board  in  pro-  common  rate  or  quantity,  such  as  is 
portion  of  their  respective  interests  derived  from  the  division  of  nume- 
lowavd  any  particular  loss  or  ex-  rators  by  a  common  denominator. 
]iense  sustained  for  the  general  safety  .  .  .  When  used  in  reference  to 
of  the  ship  and  cargo :  "  2  Marsh-  maritime  connnerce,  the  word  has  a 
all  on  Ins.  (ed.  1810)  535,  535*.  "A  technical  and  yet  an  analogous  mean- 
loss  arising  out  of  extraordinary  sac-  ing.  It  still  expresses  division,  but 
ritices  made  or  extraordinary  ex-  it  adds  the  idea  of  contribution  to 
penses  incurred  for  the  joint  benefit  that  common  ratio  or  result.  It 
of  ship  and  cargo:"  2  Ai'nould  on  always  implies  the  incidence  of  a 
Marine  Ins.  (Perkins'  ed.  1850)  distributed  burden,  of  a  weiglit  to 
*878,  quoting  from  Birklev  v.  Pres-  be  shared  equallv  or  proportionately 
grave,  1  East,  220,  228,  6  R.  R.  256,  by  several  bearers.  .  .  .  'Gen- 
per  Lawrence,  J.  "A  contribution  eral  average'  means  a  contribution 
by  all  parties  in  a  sea  adventure  to  according  to  value  made  by  the  asso- 
make  good  the  loss  which  has  been  eiated  interests  which  form  a  marine 
sustained  by  one  or  more  of  their  adventure.  These  are  the  ship  itself, 
coadventurers  from  sacrifices  made  the  merchandise  she  carries,  and  the 
or  exjienses  incuried  for  the  general  freight  she  earns.  .  .  .  The  ob- 
benetit :  "  2  Arnould  on  Marine  Ins.  ject  of  this  contribution  is  the  re- 
(Perkiii-s'  ed.  1850)  882,  *880.  "All  payment  of  some  expense  incurred 
loss  which  arises  in  consequence  of  or  the  restitution  of  .something  valu- 
extraordinai'y  sacrifices  made  or  ex-  able  sacrificed  for  the  benefit  of  the 
penses  incurred  for  the  jireservation  whole.  .  .  .  We  ask.  Was  this 
of  the  ship  and  cargo  comes  within  expense  entered  upon  for  the  benefit 
general  average,  and  must  be  borne  of  all  parties  concerned?  "W^as  thi.«; 
proportionately  by  all  who  are  inter-  i^art  of  the  ship  or  this  portion  of 
ested :  "  Lowndes  on  General  Aver-  the  cargo  knowingly  and  voluntarily 
age  (3d  ed.)  1,  quoting  Birkley  v.  destroyed  or  abandoned  to  procure 
PresgTave,  1  East,  220,  228,  6  R.  R.  the  safety  of  all  the  remaining  inter- 
256,  per  Lawrence,  J.  See  also  Id.  ests?  If  we  can  answer  in  the  aflirm- 
p.  26,  "Comparative  table  of  the  ative,  we  may  be  pretty  certain  that 
law  of  general  average ; "  sec.  1.  those  costs  or  that  loss  are  in  the 
"Formal  definition  of  average"  in  the  nature  of  general  average :  "  Hop- 
several  countries.  "Expenses  in-  kins'  Average  and  Arbitration  (4th 
curred,  sacrifices  made,  or  damage  ed.)  13,  14.  See  also  Congdon's 
sustained  for  the  common  benefit  of  General  Average  (1913)  pp.  1  el  seq. 
ship,    freight,    and    cargo    constitute  See  California  Canneries  Co.  v.  Can- 
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it  is  held  that  if  a  vessel  or  its  cargo  is  in  part  voluntarily  sacrificed 
or  extraordinary  expense  is  incurred  for  the  preservation  of  the 
remainder,  the  loss  or  expense  must  be  borne  by  all  the  parties  in 
interest,  in  proportion  to  their  respective  interests.^^  So  also  every- 
thing saved  by  common  expense  and  labor  shall  pay  that  expense 
in  proportion  to  its  value. ^^ 

§  3408.  Distinction:  general  and  particular  average. — That  a  dis- 
tinction exists  between  general  and  particular  average  Avill  be 
apparent  from  the  consideration  of  the  principles  governing  par- 
ticular average  heretofore  noted.  It  may  be  stated  generally,  how- 
ever, that  the  terms  "partial  loss"  and  "average"  are  considered  by 
commercial  m'en  as  meaning  the  same  thing,  average  other  than 
general  including  every  loss  for  which  the  underwriter  is  liable 
except  general  average  and  total  loss.^*  All  ordinary  loss  and  dam- 
age sustained  by  the  ship  and  caused  immediately  by  a  sea  peril 
must  be  borne  by  the  shipowners,  but  it  is  general  average  in 
case  of  a  voluntary,  deliberate  sacrifice  by  the  act  of  man  for  the 
benefit  of  the  associated  interests;  that  is,  a  loss  insured  voluntarily 
to  prevent  greater  loss,  is  a  general  average,  and  not  a  partial  loss.^® 
So  a  claim  for  a  loss  of  a  part  as  well  as  a  claim  for  damage  comes 
under  the  head  of  particular  average. ^^  Again,  particular  average 
loss  is  to  be  borne  by  the  party  upon  whose  property  it  takes  place ; 
general  average  loss  is  to  be  sustained  by  the  ship,  cargo  and 
freight."  AVe  have,  however,  fully  considered  under  a  preceding 
chapter  the  question  of  particular  averages. 


ton  Tns.  OmoG  Ltd.  25  Cal.  App.  303, 
143  Pae.  549,  44  Ins.  L.  J.  685. 

^^  Lvon  V.  Alvord,  18  Conn.  66; 
The  Packet,  3  Mason  (U.  S.  C.  C.) 
255.  Fed.  Ca.'<.  No.  10,654;  Meeker 
V.  Klemm,  11  La.  Ann.  104;  Barnard 
V.  Adams,  10  How.  (51  U.  S.)  270, 
303,  13  L.  cd.  417. 

^3  Bedford  Commercial  Ins.  Co.  v. 
I'arker,  2  Pick.  (19  Mass.)  1,  13 
Am.  Dec.  388;  Lee  v.  Grinnell,  5 
Diicr    (N.   Y.)    400,  431. 

1*  Wadsworth  v.  Pacific  Ins.  Co.  4 
Wend.  (N.  Y.)  33.  '"Contribution 
applies  to  damages  done  ab  intra 
that  tiiose  on  board  the  vessel  have 
deliberated  upon  that  they  iiave  done 
and  executed  by  themselves.'  Dam- 
num ob  (juod,  says  Casarejiis,  con- 
Iribulio  facienda  est,  tale,  es.se  debet, 
ut  voluntarie  sit  illatum,  id  est,  col- 
\uitari()  hominis  facto,  (pii  illud  elige- 
rit  ut  res  aliorum  servareiitur.    .    .    . 


'that  wliicli  comes  from  witliout  ab 
extra,'  says  Cleirac,  'such  a.s  damage 
caused  by  the  winds,  by  tempest,  or 
by  liglitning,  or  by  pirates,  is  par- 
ticular average,  which  does  not  enter 
into  contribution  :  '  "  Emerigon  on 
Ins.  (Meredith's  ed.  1850)  e.  xii.  sec. 
41.  p.  484;  Id.  pp.  473  et  seq. 

^*  Reynolds  v.  Ocean  Ins.  Co.  22 
Pick.  (39  Mass.)  191,  33  Am.  Dec. 
727;  Birklev  v.  Presgrave,  1  East, 
220,  6  }l.  R'.  25G,  i)er^Lord  Kenvon. 

i6Ralli  V.  Janson,  6  El.  &  B.  422, 
25  L.  J.  Q.  B.  300.  See  Lowndes  on 
General  Average  (3d  ed.)  225,  228- 
30.  2.34. 

i'^  Birklev  v.  Pre.sgrave.  1  East, 
220,  6  R.  R.  250,  per  Lord  Kenyon; 
Orrok  v.  Commonwealth  Ins.  Co.  21 
Pick.  (38  Mass.)  456,  32  Am.  Dec. 
271;  2  Phillips  on  Ins.  (3d  ed.)  183, 
sec.  1422. 
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§  3409.  General  average:  fire  policies. — The  doclrino  of  marine 
average  is  not  applicable  to  fire  policies  on  vessels.^'  It  is,  how- 
ever, held  applicable  to  a  fire  risk  taken  on  a  stock  in  trade  where 
wet  blankets  used  to  protect  the  building  and  goods  therein  were 
destroyed  and  the  property  saved,  although  the  court  declared  that 
this  decision  did  not  call  in  question  the  general  principle  that  a 
loss  under  a  policy  against  fire  is  to  be  paid  without  contribution.^* 
Although  it  is  held  in  another  case  in  the  same  state  as  that  of 
the  last  decision  that  a  fire  policy  issued  by  a  mutual  company 
does  not  come  within  the  law  of  marine  insurance  resjiecting  sal- 
vage, and  that  on  such  a  policy  the  assured  is  entitled  to  recover 
the  amount  of  his  insurance,  when  the  insured  building  is  destroyed, 
without  deducting  the  value  of  the  materials  which  remain.^" 

§  3410.  Previous  consultation  not  prerequisite  to  sacrifice. — It 
is  not  a  prerequisite  to  making  the  sacrifice  that  there  should  be  a 
previous  consultation.^ 

Art.  II.  Gexeral  Average,  Jettisox  and  Adjustment. 
Suhdiv.  I.  York- Antwerp  Bules. 

§  3417.  Cautionary  remarks. 

§  3418.  Jettirfon  of  deck  cargo. 

§  3419.  Exceptions  to  last  rule. 

§  3420.  Damage  occasioned  by  jettison :  water  getting  down  hatches,  etc. 

§  3421.  Damage  by  fire  or  consequent  thereupon. 

§  3422.  Cutting  away  wreck  or  remains  of  spars,  etc. 

§  3423.  Voluntary  stranding  or  running  ship  upon  shore. 

§  3424.  Damage  or  loss :  sails  and  spars :  ship's  engines :  press  of  sail :  re- 
floating ship. 

§  3425.  Expense  of  lightening  to  refloat  ship,  and  of  reshipping. 

§  3426.  Sacrifices  made  for  fuel. 

§  S427.  Port  of  refuge  expenses. 

§  3428.  Port  of  refuge  expenses:  English  rule. 

§  3429.  Cost  of  repairs:  deductions  allowed:  temporary  repairs:  new  for 
old. 

^8  ^Merchants'     &     Miners'     Trans-  ident  &  Directors  of  Ins.  Co.  of  North 

portation  Co.  v.  Associated  Firemen's  America  (U.  S.  D.  C.)  189  Fed.  529. 
Ins.   Co.   of  Baltimore,  53  Md.  448,       ^^  Welles  v.  Boston  Ins.  Co.  6  Pick. 

36  Am.  Rep.  428.  (23  Mass.)  182. 

But  as  to  rider  stipulation  that  "in       ^°  Liscom   v.   Boston   Mutual   Fire 

the  event  of  loss  by  fire,  claim  for  Ins.  Co.  9  Met.   (50  Ma.ss.)  205. 
general     average     contribution     and       ^  Sims  v.   Gurney,  4  Binn.    (Pa.) 

salvage  expenses,  and   (or)   expenses  513,    524;    3    Kent's    Commentaries, 

excepted  the  liability  hereunder  shall  233. 
be  in  r.roprotion,"  see  Risley  v.  Pres- 
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§  M30.     When  loss  of  freight  shall  be  made  good  as  general  average. 
§  3431.     Loss  of  goods :  amount  to  be  made  good  as  general  average. 
§  3432.     Basis  and  amount  of  contributory  values  and  deductions. 
§  3433.     Adjustment  as  affected  by  general  average  clause  in  contract:  af- 
freightment. 

§  3417.  Cautionary  remarks. — In  considering  these  rules  of  prac- 
tice it  must  be  remembered  that  they  have  not  of  themselves  the 
binding  force  of  judicial  decisions.  They  are  inserted  here  for 
the  purpose  of  showing  how  far  they  accord  with  the  law  as  deter- 
mined by  the  courts.  If,  however,  a  contract  be  made  with  a  special 
reference  to  these  rules,  or  any  of  them,  such  contract  ought  to 
be  construed  and  enforced  accordingly  in  conformity  with  settled 
principles   of   law  to  that   effect  already   noted  in   this  treatise.^ 

§  3418.  Jettison  of  deck  cargo. — "No  jettison  of  deck  cargo  shall 
be  made  good  as  general  average.  Every  structure  not  built  in 
with  the  frame  of  the  vessel  shall  be  considered  as  part  of  the  deck 
of  tlie  vessel."  ^  The  jettison  of  deck  cargo  is  not,  as  a  rule, 
general  average.  Goods  thus  placed  embarrass  the  crew,  impede 
the  ship's  navigation,  and  endanger  the  vessel,  as  well  as  being 
too  much  exposed,  and  the  master  and  shipowners,  who  are  respon- 
sible for  the  act  of  placing  them  there,  must  sustain  the  loss.* 
And  the  same  rule  applies  to  insurance  of  freight.^ 

2  See   The  Bona    (1805)    G4  L.   J.  New  York.— Lenox  v.  United  Ins. 

Adm.  64,  p.  125,  11  R.  R.  707,  71  L.  Co.    3    Johns.    Cas.     (N.    Y.)     178; 

T.  870.  43  W.  R.  290,  7  Asp.  M.  C.  Smith  v.  Wright,  1  Caines   (N.  Y.) 

557,  14  Eng.  Rul.  Cas.  376,  consid-  43,  2  Am.  Dee.  162. 

ered  in  §  2587  herein;  Hojikins'  Av-  Texas.    —    Meaher    v.    Lufkin    & 

erage  and  Arbitration  (4tli  ed.  1884)  Lewis,  21  Tex.  383. 

163.      But   see    §    2596   lierein.  Virginia. — Doane    v.    Keating,    12 

'York-Antwerp  Rules,  rule  1.  Leigh   (Va.)  39,  37  Am.  Dec.  671. 

*  United  States. — The   Paragon,   1  Kmerigon  on   Ins.    (Meredith's  ed> 

Ware   (U.  S.  D.  C.)   322,  Fed.  Cas.  1850)   c.  xii.  sec.  42,  p.  492;  2  Ar- 

Xo.  10,708;  Triplet  v.  Van  Name,  2  nould  on   ]\Iarine  Ins.    (Perkins'  ed. 

< 'ranch  (U.  S.  C.  C.)  332,  Fed.  Cas.  18.-)0)    890,    *888;    2    Id.    (Maclach- 

Xo.   14,176;   Ray  v.   The  Milwaukee  laii's  ed.   1887)    857;  2  Id.    (9th  ed. 

Belle,  2  Bi.ss.  (U.  S.  C.  C.)  197,  Fed.  Hart  &  Siraey)  sees.  720  et  seq.,  pp. 

Cas.  No.  9,627;  Biavs  v.  Chesapeake  1148  et  seq.;  Hopkins'  Average  and 

Ins.  Co.  7  Cranch  ("ll  U.  S.)  415,  3  Arbitration  (41h  ed.  1884)  37,47-58; 

L.  ed.  389.  Lowndes  on  General  Average  (3d  e<l. 

Maine.— Crum    v.    Aiken,    13    Me.  1878)  31-35. 

229,  29  Am.  Dec.  50:i  8  ,^,l.^nis    v.    Warren    Ins.    Co.   22 

'Massachusetts.  —  Tauntfjii  Copper  Pick.    (39  Mass.)   163. 
Co.  V.  Merchants'  Ins.  Co.  22  Pick. 
(39  Mass.)  108. 
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§  3419.  Exceptions  to  last' rule. — An  oxceittion  to  tlie  al)ove  rule 
exists  in  eases  where  a  general  eustoin  of  the  trade  to  wliicli  the 
viwgo  belongs  permits  goods  to  be  so  carried;  as  in  ease  where 
goods  speeilied  in  a  policy  made  with  reference  to  a  particular 
trade  or  line  of  steamers  are  carried  on  deck  in  accordance  with 
an  estal)lished  nsage.^  So  goods  carried  on  deck,  according  to 
the  custom  of  the  trade  bj-  the  steamboats  navigating  Long  Island 
sound,  and  stowed  in  the  usual  way,  are  liable  to  contribution  by 
way  of  general  average  for  a  loss  occasioned  by  a  jettison  of  other 
goods  necessarily  thrown  overboard  under  stress  of  weather  and 
Avhile  subjected  to  the  perils  of  the  sea.'  Nor  does  the  rule  ap])ly 
where  a  vessel  is  built  with  a  view  of  carrying  the  greater  part  of 
iier  cargo  on  deck,  and  when  so  loaded,  by  custom  of  trade,  is 
compelled  by  a  peril  of  the  sea  to  jettison  part  of  her  deckload, 
as  in  case  of  lumber,  to  save  the  ship  and  remaining  cargo. ^  Nor 
wdiere  there  is  a  special  contract  to  tliat  effect ;  ^  nor  in  certain  cases 
Avhere  goods  are  carried  on  the  deck  of  steam  vessels.^"  And 
there  is  an  exception  as  to  the  ship's  boat."  In  a  Federal  case  ^^ 
part  of  a  cargo  of  iron  was  loaded  above  and  part  below  deck ;  the 
part  below  was  insured  with  a  knowledge  of  the  lading  above  deck. 


^  United  States. — Hazelton  v.  Man- 
liattan  Fire  Ins.  Co.  11  Biss.  (U.  S. 
C.  C.)  210,  12  Fed.  159. 

Massachusetts. — Lapham  v.  Atlas 
Ins.  Co.  24  Pick.   (41  Mass.)  1. 

Ohio. — Tvlerehants'  &  Manufactur- 
ers' Ins.  Co.  v.  Sliillito,  15  Ohio  St. 
559,  8G  Am.  Dec.  491. 

Pennsijlvania. — Wood  v.  Phopnix 
Ins.  Co.' 14  Piiila.  (Pa.)  483,  545,  1 
Fed.  235,  8  Fed.  27. 

England.  —  Johnson  v.  Chapman, 
35  L.  J.  C.  P.  23,  19  Com.  B.  (N.S.) 
563,  15  L.  T.  70,  14  W.  R.  204,  24 
Eng.  Rul.  Cas.  414;  Gould  v.  Oliver, 
4  Binji'.  N.  C.  134,  14  Eng-.  Rul.  Cas. 
400;  i)a  Cosla  v.  Edmunds,  4  Camp. 
142,  2  Chit.  227,  US  R.  R.  763;  Mil- 
Avard  V.  Hibbert,  3  Q.  B.  120,  11  L. 
J.  Q.  B.  137,  2  G.  &  D.  142,  6  Jur. 
706,  61  R.  R.  155. 

See:  United  Stales.  —  Lawrence 
V.  Minturn,  17  How.  (58  U.  S.)  100, 
114,  15  L.  ed.  58;  Rogers  v.  Mechan- 
ics' Ins.  Co.  1  Story  (U.  S.  C.  C.) 
003,  Fed.  Cas.  No.  12,016;  The  Dela- 
ware, 14  Wall.  (81  U.  S.)  579,  599, 
20  L.  ed.  779;  Dupont  v.  Vance,  19 


How.  (60  U.  S.)  162,  174,  15  L.  ed. 
584. 

Connecticut. — Brown  v.  Cornwell, 
1  Root  (Conn.)  60. 

Illinois.— GiWett  v.  Ellis,  11  111. 
579. 

Indiana. — Toledo  Fire  &  Marine 
Ins.  Co.  V.  Speares,  10  Ind.  52. 

Maine. — Dodge   v,    Bartol,    5    Me. 

*28e. 

Massachusetts.  —  Sayward  y. 
Stevens,  3  Gray  (69  Mass.)  97. 

Texas. — Orient  Mutual  Ins.  Co.  v. 
Reymershoffer,  56  Tex.  234. 

■'Harris  v.  Moody,  30  N.  Y.  266, 
86  Am.  Dec.  375. 

^  8  The  Hettie  Ellis,  20  Fed.  507. 
Sec  Lowndes  on  General  Average  (3d 
ed.)   31-45. 

Copper    Co.    V.    Mer- 

Co.    22    Pick.    (Mass.) 

IFed. 
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^  Taunton 
chants'    Ins. 
108;  Wood  V 
235. 

10  Wood  V. 
235,  8  Fed.  27. 

11  Lenox    v.    United    Ins. 
Johns.  Cas.  (N.  Y.)  178. 

12  Wood  V.  Phoenix  Ins.  Co 
235,  8  Fed.  27. 


Phoenix  Ins.  Co. 
Phoenix  Ins.  Co. 


1  Fed. 
Co.  3 
1  Fed. 
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The  latter  was  jettisoned  during  a  storm,  and  there  was  a  libel 

by  the  owner  to  recover  against  the  underwriter  contribution  by 
general  average,  and  the  court  followed  the  English  rule  as  stated 
below.^3     Notwithstanding  the  above  ruling,  it  is  held  in  a  later 

^3  The  following  from  the  opinion  age,  at  page  41,  and  succeeding  pages, 
of  the  court  is  important.  It  is  this:  says  (after  noticing  the  change  ef- 
•'Tbe  libel  asserts  'that  it  is  the  cus-  fected  by  Gould  v.  Oliver  and  the 
torn  of  the  trade,  in  shipping  cargo  other  cases  cited)  :  Where  the  pro- 
of iron  pipe,  to  load  a  part  thereof  vision  for  carrying  on  deck  is  in- 
on  deck,'  and  claims  that  the  respond-  serted  in  the  charter  party,  the  loss 
ent  is  liable  to  contribution  by  gen-  for  jettison  is  replaced  by  contribu- 
eral  average.  The  answer  denies  the  tion  between  the  shipowner  and  the 
existence  of  such  a  custom  and  of  owner  of  the  deckload.  'It  is  ad- 
all  liability  for  the  loss.  It  would  justed  in  the  same  manner  as  a  gen- 
seem  that  the  deckload  was  not  in-  eral  average  would  be,  but  it  is  a 
eluded  in  the  policy,  because  the  libel-  general  contribution.  Payment  by 
ants  were  not  willing  to  pay  the  re-  general  contribution  is  enforced  from 
.«pondent's  terms  for  such  insurance,  no  one  who  has  not,  by  express  con- 
The  property  of  the  jettison  is  not  tract,  made  himself  a  party  to  the 
questioned.  ...  In  England  stowage  on  deck.  If  there  are  on 
until  the  year  1837  no  exception  deck  goods  belonging  to  a  third 
wloatever  was  allowed.  Goods  carried  party,  such  party  is  not  held  liable 
on  deck  were,  under  all  the  circum-  to  pay  any  share  in  the  contribution, 
stances,  excluded  from  the  benefit  of  Xo  insurer  is  asked  to  replace  what 
contribution.  In  tiiat  year  the  cases  his  assured  has  contributed,  unless 
of  Gould  v.  Oliver,  4  Bing.  (N.  C.)  there  is  a  clause  in  the  deck  policy 
1.34-40,  14  Eng.  Rnl.  Cas.  400,  and  assenting  to  the  deck  shipment.  The 
Hurley  v.  Milward,  1  Jones  &  Carey,  principle  of  these  adjustments  is 
240,  arose,  and  were  followed  in  1842  that,  as  between  the  assenting  parties 
bv  Milward  v.  IIil)bard,  3  Q.  B.  120,  to  such  stowage,  the  deck  must  l)e 
11  L.  J.  Q.  B.  137,  2  G.  &  D.  142,  6  taken  to  be  a  i)roper  place  for  such 
Jur.  706,  61  R.  R.  1.').").  Since  the  stowage,  which  is  thence  to  be  treated 
decisions  in  these  ca.ses  the  exceptions  as  if  stowed  below;  but,  as  regards 
allowed  elsewhere — in  favor  of  goods  all  parties  who  have  not  thus  assent- 
carried  on  <leek  in  pursuance  of  cus-  ed,  the  old  rule  remains  in  force  and 
torn,  carried  on  the  decks  of  steam  from  them  there  is  no  general  aver- 
vessels    generally,    and    by    contract  age. 

where  the  claim  is  against  the  vessel —  ''There  is  no  proper  warrant  for 
may  be  regarded  as  well  established  the  suggestion  (hat  owners  below 
there.  Elementary  writers  and  deck,  and  underwriters,  may  be  held 
judges  in  nuinerous  instances  have  to  an  implied  a.ssent  that  goods  sliall 
used  language  indicating  a  belief  that  be  carried  above  from  knowledge 
the  excei'tions  are  more  extensive,  that  the  master  has  contracted  .•^o  to 
embracing  deck  cargo  in  all  coast-  carry.  The  author  just  quoted,  when 
wise  trade,  and  justifying  claims  remarking  upon  the  general  terms 
against  the  owners  and  insurers  employed  by  the  court  in  Johnson  v. 
under  deck  where  previous  knftwlcdgc  Chapman  and  other  cases  says: 
is  shown  of  an  agreement  to  load  'These  ob.servations  must  be  under- 
above.  Xo  case,  however,  has  l)een  stood  with  reference  to  the  question 
cited  by  counsel  nor  found  by  the  before  the  court;  that  is,  to  the  right 
court  in  which  this  has  been  allowed,  of  tln"  owner  of  the  deckload  to  con- 
.     .     .     Lowndes  on  fJeneral  Aver-  tribution     from    the    owner    of    the 
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Federal  decision  that  in  case  a  car^o  of  llshscrap  on  a  coasting 
voyage  is  carried  below  deck,  and  oil  is  carried  above  deck,  in 
accordance  with  the  custom  of  the  trade  so  to  do,  where  fishscrap 

ship.'  Tn  our  own  country  I  he  quos-  <\ou{  Ins.  Co.  4  Mason  (U.  S.  C.  C) 
tion  has  escapetl  the  Federal  courts  298,  Fed.  Cas.  No.  11,336. 
except  in  a  sinu:U>  instance,  which  J/cr./H(?.— Sproat  v.  Donfiell,  26  Me. 
will  be  noted  directly,  in  the  state  185,  45  Am.  Dec.  103. 
courts  down  to  1837  the  English  rule,  New  Yorl,:— Harris  v.  Moody,  30 
as  then  ap^iJied,  was  followed  and  N.  Y.  2G6,  affg  4  Bosw.  210,  86  Am. 
the  exceptions  allowed  elsewhere  dis-   Dec.  375. 

regarded.  Since  that  date  these  Pennsijlrania. — Nimiek  v.  Holmes, 
courts  have  differed,  in  some  of  the  25  Pa.  St.  306,  64  Am.  Dec.  700; 
states  adopting  the  exceptions  now  Bovan  v.  Bank  of  United  States,  4 
recognized  in  England  and  in  others  Wliart.  (Pa.)  301,  33  Am.  Dec.  64; 
disregarding  theni.  .  .  .  The  Mil-  Meech  v.  Robinson,  4  Whart.  (Pa.) 
waukee  Belle  was  decided  by  the  360,  34  Am.  Dec.  514. 
district  court  for  the  eastern  district  ^'irgima. — Doane  v.  Keating,  12 
of  Iowa.  The  claim  was  against  the  Leigh  (Va.)  391,  37  Am.  Dec.  671; 
vessel  for  contribution.  The  goods  note  56  Am.  Dec.  601;  note  33  Am. 
jettisoned    from    the    deck   had   been   Dec.  732. 

]ilaced  there  under  a  contract  with  2  Phillips  on  Ins.  No.  1308.  Ex- 
the  owner  of  the  vessel,  made  at  his  amine  also  The  Nettie  Ellis  (La.) 
instance  and  foi-  his  special  benefit.  20  Fed.  507;  Hazelton  v.  Manhattan 
The  court  di.smissed  the  libel,  relying  Ins.  Co.  (111.)  12  Fed.  159;  The 
on  Lawrence  v.  Minturn,  17  How.  Schooner  May  &  Eva,  6  Fed.  628; 
(58  U.  S.)  100,  105,  15  L.  ed.  58,  for  The  Watchful,  Brown  Adm.  (U.  S. 
doing  so.  It  is  submitted,  with  great  C.  C.)  469,  Fed.  Cas.  No.  17,250; 
respect  and  deference  for  the  judg-  Van  Sickle  v.  The  Schooner  Thos. 
raent  of  the  court,  that  the  review  of  Ewing,  Crabbe  (U.  S.  C.  C.)  405, 
this  subject  already  made  shows  that  Fed.  Cas.  No.  16,877;  Griswold  v. 
this  decision  cannot  be  followed  con-  Union  Ins.  Co.  3  Blatehf.  (U.  S.  C. 
sistently  with  the  established  doctrine  C.)  231,  234,  Fed.  Cas.  No.  5,840; 
abroad  or  the  weight  of  authoritv  at  Wright  v.  Marwood,  7  Q.  B.  D.  62. 
home.  The  question  in  the  Federal  50  L.  J.  Q.  B.  643,  45  L.  T.  297,  29 
courts  must  be  regarded  as  still  open,  W.  R.  673,  4  Asp.  M.  C.  451;  Lown- 
and  it  may  well  be  regretted  that  this  des  on  General  Average  (4th  ed.) 
case  cannot  reach  the  supreme  court,  62;  Arnould  on  Marine  Ins.  (6thed.'> 
and  the  danger  of  conflicting  deci-  857,  864,  866,  868;  2  Id.  (9th  ed.) 
sions  and  confusion  respecting  a  Hart  &  Simey)  sees.  920  et  seq., 
matter  of  so  much  importance  be  pp.  1148  et  seq.  Abbott  on  Ship- 
avoided.  In  my  judgment,  the  rule  ping  (11th  ed.)  6 ;  Gourlie  on  General 
with  its  exceptions  as  established  Average  (4th  ed.)  63,  91,  92;  8  Am. 
abroad  is  wise  and  just,  and  I  am  &  Eng.  Ency.  of  Law,  1297;  "The 
unable  to  see  any  good  reason  why  general  rule  of  law  now  is  that  the 
we  should  not  follow  it.  The  im-  jettison  of  a  deckload  carried  by  the 
portance  of  uniformity  in  commer-  con.«ent  of  the  shipper  is  general 
cial  and  maritime  laws  and  usages  average  as  between  the  parties  who 
throughout  the  world  cannot  be  dis-  have  assented  to  this  mode  of  stow- 
regarded  in  considering  the  ques-  age.  The  exceptions  are  tho.se  trades 
tion :  "  Wood  v.  Phoenix  Ins.  Co.  1  in  which  there  is  a  custom  that  the 
Fed.  2.35.  Examine,  upon  the  above  jettison  .shall  be  at  the  risk  of  the 
point:  shipper   or    owner   of   the   deckload. 

United  States.  —  Potter  v.  Provi-    Such  customs  may,  perhaps,  though 
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is  the  iindcrdeck  cargo,  and  the  oil  is  jettisoned,  the  fishscrap  is 
not  liable  to  contribute  in  general  average,  even  though  the  owner 
is  chargeable  with  notice  of  the  custom.^*  So  insurers  of  copper, 
a  part  of  which  was  laden  on  deck  in  copper  pigs,  the  vessel  being 
lost  in  Long  Island  sound  on  a  voyage  from  Xew  York  to  Taunton, 
were  held  not  lia])le,  notwithstanding  the  existence  of  a  usage  to 
carry  on  deck  without  notice  to  the  shipper,  and  at  the  same  rate 
of  freight  as  if  under  deck,  such  goods  as  were  not  liable  to  be 
injured  by  dampness,  it  not  being  proved  that  insurers  had  ever 
paid  for  losses  upon  goods  so  laden,  unless  under  a  special  contract, 
or  unless,  from  the  nature  of  the  property,  they  were  presumed  to 
have  assumed  the  particular  risk.^^ 

§  3420.  Damage  occasioned  by  jettison:  water  getting  down 
hatches,  etc. — "Damage  done  to  a  ship  or  cargo  or  either  of  them, 
by  or  in  consequence  of  a  sacrifice  made  for  the  common  safety, 
and  by  water  which  goes  down  a  ship's  hatches  opened  or  other 
opening  made  for  the  purpose  of  making  a  jettison  for  the  common 
safety,  shall  be  made  good  as  general  average."'  ^^  Incidental  dam- 
age consequent  upon  making  a  jettison  and  arising  to  the  ship 
or  cargo  comes,  as  a  general  rule,  the  proof  of  the  cause  being- 
clear,  into  general  average.  And  on  the  question  of  whether  a 
jettison  was  necessary,  the  court  will  determine  whether  the  owner 
appointed  a  competent  master,  and  whether  he  exercised  reason- 
able skill  and  judgment."  So  where  by  the  necessary  cutting 
away  of  a  mast  water  is  let  into  the  hold  through  the  opening 
made,  by  reason  of  which  the  cargo  sustains  damage,  this  is  a 
matter  of  general  average.^^  And  in  this  case  it  was  declared  that 
all  damage  immediately  arising  from  jettison  is  to  be  contributed 
for,  though  it  happens  to  perishable  articles,  remaining  in  specie, 
and  enumerated  in  the  memorandum. ^^  So  if  water  unavoidably 
goes  down  hatches  or  other  opening  made  for  a  jetti.son  the  damage 
thereby  occasioned  to  the  goods  is  general  average.^" 

not  very  corroctly,  be  called  'customs  chants'  lu.s.  Co.  22  Pick.   (39  Mass.) 

of  IJoyd.s.'     This  custom  exists  with  108. 

caifjoes  of  cotton,  tallow,  acids,  and  ^^York-Antwerp     Rules,     rule    2; 

some  other  goods :  "    Owen  on  Marine  rule    changed    from    that    given    in 

Tns.  Note.s  and  Clauses  (3d  ed.)  191.  Owens    on    Marine    Ins.    Notes    and 

"Not  general  average  e.xcept  as  be-  Clauses  (3d  ed.  1884)  191. 

twecn   those   that   have  consented   to  "See   as   to   this   last   point,    The 

that   mode   of   stowage:"      Lowndes  Heltic  Klli.s,  22  Fed.  350. 

on   General   Average    (3d   ed.   1878)  ^^  M.^jTtr,ath    v.    Church,   1    Caincs 

20,  sec.  2a,  pp.  .'51-35.  (N.  Y.)  190,  2  Am.  Dec.  173. 

^*  Providence-Washington  Ins.  Co.  ^'  Maggi-ath    v.    Church,    1    Caincs 

v.  Bradley  Fcitilizer  Co.  33  Fed.  68.').  (N.  Y.)  190,  2  Am.  Dec.  173. 

1*  Tauiiton    Copper    Co.    v.    Mer-  ^°  The  Mary,  1  Sprague  (U.  S.  C. 
•Joyce  Ins.  Vol.  V. — .3.j3.         5G33 
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§  3421.  Damage  by  fire  or  consequent  thereupon. — "Damage 
(lone  to  a  slii))  and  cargo,  or  either  of  them,  l>y  water  or  otlierwise, 
inehulinL!:  damaue  hy  heaihing  or  seutlling  a  burning  ship,  in 
extinguishing  a  tire  on  lioard  the  shi]>  shall  he  made  good  as 
general  average,  excejil  that  no  eompensation  shall  l)e  made  for 
damage  to  such  jtortions  {)['  the  ship  and  hidk  cai'go  or  to  such 
?eparate  packages  of  cargo  as  have  been  on  tire."  ^  ]f  the  cargo 
sustains  loss  by  reason  of  water  used  to  extinguish  tire,  this  is  a 
subject  of  general  average.^  So  where  cargo  in  the  compartment 
of  an  iron  steamship  is  damaged  by  the  same  cause,  and  it  appears 
that  the  safety  of  the  entire  ship  is  threatened  if  the  fire  is  not 
extinguished,  such  loss  or  damage  is  a  voluntary  sacrifice,  and 
comes  into  general  average,  and  if  the  means  available  and  actually 
used  caused  the  damage,  the  fact  is  not  material  that  such  means 
were  easy.^  The  scuttling  of  a  burning  ship,  whereby  damage  is 
done  to  cargo  which  would  not  otherwise  have  been  injured,  is  a 
proper  case  for  general  average.^  But  if  a  fire  arises  in  a  cargo 
stored  in  the  forehold  of  a  steamer  loading  at  the  port,  said  vessel 
being  insured  against  fire,  and  she  is  submerged  to  save  her  and 
her  cargo  from  destruction,  and  the  damage  to  the  cargo  is  adjusted 
by  general  average  at  another  port,  and  a  proportion  of  the  loss 
assessed  upon  the  vessel,  such  general  average  assessment  cannot 
be  recovered.*  So  where  a  vessel  lying  at  anchor  caught  fire  and 
water  was  thrown  down  the  hatchways  and  upon  the  cargo,  but 
being  unable  thereby  to  extinguish  the  fire  a  hole  was  cut  in  the 
vessel's  side  and  her  fore  compartment  filled  with  water,  and  the 
peril  to  the  cargo  and  ship  was  imminent,  the  fire  having  been 
extinguished  and  the  destruction  of  the  cargo  and  serious  damage 

C.)  17,  Fed.  Cas.  No.  9,188;  Colum-  Steamboat  Co.  137  Mass.  472,  per 
bia  Ins.  Co.  v.  Ashbv,  13  Pet.  (38  Field.  J.;  citing  Gregory  v.  Orrall, 
U.  S.)  331,  343,  10  L.  ed.  186.  See  8  Fed.  287,  cited  in  157  U.  S.  413, 
further,  Lowndes  on  General  Aver-  425;  Nelson  v.  Belmont,  21  N.  Y.  36, 
age  (3d  ed.  1884)  41-45.  alfo-  5  Duer  (N.  Y.)  310;  Nimick  v. 

^York-Antwerp  Rules,  rule  3;  rule  Holme.s,  25  Pa.  St.  366;  Wliite  Cross 
changed  from  that  given  in  Owens  Wire  Co.  v.  Savill,  8  Q.  B.  D.  653, 
on  Marine  Ins.  Notes  and  Clauses  51  L.  J.  Q.  B.  426,  46  L.  T.  643,  30 
(3d  ed.  1890)  191.  W.  R.  .588,  4  Asp.  M.  C.  531.     See 

2  Nelson   v.   Belmont.   5   Duer    (N.    also  Hopkins'  Average  and  Arbitra- 
Y.)    .310,    323,    aff'd    21    N.    Y.    36;    tion  (4th  ed.  1884)  .34,84-87. 
Nimiek  v.  Holmes,  25  Pa.  St.  366,  64       ^  ^(.ye  v.  North-German  Lloyd,  33 
Am.    Dec.    700;    Lee    v.    Grinnell,    5    Fed.  (iO,  36  Fed.  705.     - 
Duer  (X.  Y.)  400.     "It  must  be  con-        *  See  Lee  v.  Grinnell,  5  Duer   (N. 
sidered  that  it  is  now  established  that    Y.)  400;  Nelson  v.  Belmont,  5  Duer 
damage  to   unburnt  portions  of  the    (N.  Y.)  310,  affd  21  N.  Y.  36. 
cargo,  caused   by  water  used  to  ex-       *  Merchants  &  Miners'  Transp.  Co. 
tinguish  a  fire  in  the  ship,  is  of  the    v.   As.'^ociated   Firemen's   Ins.  Co.  53 
nature  of  a  general   average  loss:"    Md.  448.  36  Am.  Hep.  428. 
Wamsutta     Mills     v.     Old     Colonv 
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to  the  ship  was  averted,  it  was  held  that  the  loss  occasioned  to 
the  goods  by  water  was  general  average,  but  a  part  of  the  damaged 
cargo  was  shipped  by  bills  of  lading,  under  which  average  was  to 
be  adjusted  by  British  custom,  which  was  to  treat  such  loss  as 
special  and  not  general,  and,  the  parties  being  bound  by  their 
contract,  a  recovery  thereunder  for  general  average  loss  was  pre- 
cluded.^ So  the  loss  of  the  proceeds  of  the  outward  cargo  destroyed 
by  fire  at  a  foreign  port  is  not  a  loss  within  a  policy  against  the 
usual  risks  on  vessel  and  cargo  at  and  from  a  foreign  port  for 
the  purpose  of  selling  the  outward  and  purchasing  a  return  cargo.' 
And  if  a  fire  in  a  vessel  at  a  city  wharf  is  extinguished  by  the 
city  fire  department,  acting  under  municipal  authority,  and  not 
at  the  request  or  direction  of  the  shipmaster,  the  cargo  saved  is 
not  liable  to  contribute  to  a  general  average  loss.^  So  the  destruc- 
tion by  tire  of  a  cargo  after  its  necessary  removal  is  not  a  case 
of  general  average.^  But  a  liability  in  general  average  exists  for 
loss  of  cargo  occasioned  by  water  used  to  extinguish  fire,  even 
though  the  bill  of  lading  exempts  the  ship  and  owner  from  loss 
by  fire  or  wetting,  or  from  loss  from  any  danger  or  accident  inci- 
dent to  navigation  or  transportation,  receipt,  delivery,  storage,  or 
wharfage,  and  any  fire,  collision,  explosion  of  any  kind,  wetting, 
combustion,  or  lieating.^°  Again,  the  loss  on  goods  laden  on  deck 
of  a  propeller  which  arc  on  fire  and  are  thrown  overboard  to  save 
vessel  and  cargo  from  imminent  peril  is  not,  even  though  said 
vessel  and  goods  are  thereby  saved,  a  general  average  loss,  since 
the  sacrifice' was  not  voluntary,  the  destruction  of  the  goods  being 
certain  by  reason  of  their  being  on  fire,  and  they  being,  therefore, 
of  no  value  when  thrown  overboard,  nor  could  lliey  be  considered 
as  selected  for  that  purpose,  for  their  own  condition  necessitated 
the  act.^^  If  the  cargo  has  been  discharged  for  the  purpose  of 
repairs  to  a  ship  in  a  port  of  refuge,  or  to  lighten  a  ship  in  such 
|i(>it  in  danger  of  leakage,  or  to  enable  a  stranded  ship  to  be 
Hoatcd.  and  is  stored  in  a  warehouse  and  there  consumed  by  fire, 
it  i-  said  to  be  a  ca^e  of  general  average;  otherwise  not.^'^ 

^Stewart    v.    West   Indian    &   Pa-        ^°  So   held    in    Union    Mutual    Tiis. 
cific  Steam  Ship  Co.  42  L.  J.  Q.  B.    Co.  v.  The  Roanoke,  31]  Fed.  270. 
Ifll,  affd  8  L.   R.  Q.  B.  88,  ::!G2,  28        ^^  Slater  v.   Havward   Rubber  Co. 
L.  T.  742,  21   W.  R.  053,  1  Asp.  M.    20  Conn.  128. 
C.  .V28.  ^2  The  Mixry,  1  Sprague  (U.  S.)  17. 

'  Martin  v.  Salem  Ins.  Co.  2  Mass.    Fe<l.  Cas.  No.  n,188.     See  fuvtlier  on 
420.  these    i)oints,    Lowndes    on    General 

MVam.«,utta    Mills    v.    Old    Colony    Average  (3d  ed.  1878)    pp.  28,  149- 
SteamlxKTt  Co.  137  Ma.ss.  471,  50  Am.   52. 
Rep.  325. 

9  The    Mary,    1    Spr.    (U.    S.)    17, 
Fed.  Cas.  No.  9,188. 
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§  3422.  Cutting  away  wreck  or  remains  of  spars,  etc. — "Loss  or 
duiim.uo  caused  by  cuttinn  away  the  wietk  uv  icinains  of  spars,  or 
of  other  things  Nvhich  have  previously  been  carried  away  by  sea 
peril,  shall  not  be  made  .uiood  as  general  average."  ^^  We  believe, 
however,  (hat  Ihe  rule  thus  stated  should,  by  reason  of  the  equitable 
principles  whidi  govern  in  general  average,  be  qualified  to  this 
extent,  that  if  the  wreck  or  spars  so  cut  away  are  necessarily  sacri- 
ficed for  the  connnon  benefit  of  all,  or  to  free  or  extricate  the  vessel 
or  cargo,  such  sacrifice  ought  to  be  contributed  for  at  their  value 
at  that  time  if  there  was  any  chance,  by  reason  of  their  then  con- 
dition and  the  situation  of  the  ship,  of  their  being  saved,  but  if 
their  situation  and  condition  wa.s  such  at  the  time  that  the  cutting 
and  throwing  away  was  an  actual  necessity,  and  not  in  any  sense  a 
voluntary,  optional  sacrifice  which  might  have  been  averted,  having 
in  view  the  imminency  of  the  danger,  so  that  it  could  be  held  to 
follow  as  a  result  of  the  first  cause — that  is,  the  sea  peril — it  ought 
not  then  to  be  made  good  as  general  average.^*     In  Tcetzman  v. 

^^  York-Antwerp   Rules,   rule   4.  hanginq:   by   the   side   of  the   vessel. 

^*  The  general  principles  warrant-  But  in  fact  the  cargo  has  been  held 
ing  this  conclusion  will  be  apparent  already  to  paj^  a  salvage  to  another 
from  the  following  decisions  and  vessel  which  was  the  means  of  final- 
opinions:  Thus  in  Nickerson  v.  ly  saving  it  to  its  owners."  This 
Tyson,  8  Mass.  *467,  the  syllabus  case  is  cited  in  Emery  v.  Huntington, 
reads:  "The  masts,  spars,  rigging,  and  109  Mass.  435,  a  case  decided  upon 
sails  of  a  vessel  at  sea  were  carried  another  point,  but  the  language  of 
away  by  the  violence  of  the  weather,  the  court  is  pertinent- in  this  con- 
nnd,  after  hanging  by  the  vessel's  nection.  Thus  Gray,  J.,  says:  "In 
side  for  half  an  hour,  were  cut  loose  order  to  support  a  claim  for  contri- 
for  the  preservation  of  the  vessel  and  bution  in  general  average,  there 
cargo;  afterward,  being  met  by  an-  must  be  an  extraordinary  and  vol- 
other  ship,  j^art  of  the  cargo  was  untary  sacrifice  of  part  of  the  inter- 
taken  out  of  the  wreck,  laden  on  ests  at  risk  for  the  benefit  of  all,  by 
board  the  ship,  and  brought  into  which  part  is  rescued  from  the  im- 
port, the  wreck  being  left;  a  salvage  minent  peril  impending  over  the 
of  one  third  of  the  cargo  saved  was  whole.  The  danger  encountered  by 
<leereed  the  salvors.  It  was  held  the  election  of  the  master  may  be 
that  the  owner  of  the  cargo  saved  either  of  a  diiferent  kind  from  the 
was  not  liable  to  the  owner  of  the  danger  avoided  or  of  the  same  kind; 
vessel  lost  for  a  contribution  to  the  but  it  must  not  be  the  very  same  dan- 
loss  of  the  masts,  etc."  The  court  ger,  merely  modified  by  acts  done 
said :  "Here  was  no  deliberate  act  by  the  master  in  the  performance  of 
done  for  the  j^reservation  of  the  his  ordinary  duty  in  the  navigation 
whole,  except  the  separating  the  and  management  of  the  vessel  so  to 
masts  and  rigging  from  the  hull  after  meet  the  impending  peril  as  to 
they  were  carried  overboard  by  the  diminish  its  effects  as  far  as  pos- 
violence  of  the  weather.  At  the  ut-  sible:"  Citing,  also,  Scudder  v. 
most,  all  that  the  plaintiffs  could  Bradford,  14  Pick.  (31  Mass.)  13, 
claim  would  be  a  contribution  pro-  Bigelow,  C.  J.,  in  Merithew  v.  Samp- 
portioned  to  their  value  when  thus  son,  4  Allen    (8G  Mass.)    192,   195; 
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Clamageran  ^*  it  was  held  that  masts  hanging  over  the  side  of  the 
vessel  form  a  subject  of  general  average,  but  only  to  the  extent  of 
their  value  at  the  time  thej-  were  cut  away.  In  Johnson  v.  Chap- 
man ^^  a  deck  cargo  of  lumber,  lawfully  laden  pursuant  to  the 
charterparty,  having  broken  adrift  in  consequence  of  stormy 
weather,  so  impeded  the  navigation  of  the  ship  and  endangered  the 
safety  of  the  vessel  that  it  was  thrown  overboard,  and  it  was  held 
that  the  shipper  was  entitled  to  claim  general  average  therefor  as 
against  the  shipowner." 


Slater   v.   Hayward   Rubber   Co.    26  when    broken :"    Emerigon    on    Ins. 

Conn.  12S;  Phillips  on  Jns.  (3d  ed.)  (Meredith's  ed.  1850),  c.  xii.  sec.  41, 

sees.  1297,  1313.    In  Lee  v.  Grinnell,  i).  480.    He  abo  says :  "I  apprehend, 

5   Duer    (N.    Y.)    400,    the   syllabus  then,     that     although     a     fortuitous 

reads:     ''The  sails,  masts,  and  spars  cause  has  begun  the  work  of  destruc- 

of    the    ship    'The    Great    I\epublie,'  tion  of  pai't  of  a  ship,  if  a  voluntary 

then  lying  at  a  wharf  in  the  port  of  act  completes  it,  and  that  act  averts 

New   York,   aeeideiitally   caught   lire  or    diminishes    the    damage    to    the 

and  such    was   the    progress   of   the  cargo  and  the  rest  of  the  ship,  there 

flames  that  their  destruction  was  cer-  is  ground  for  contribution;  and  that 

tain,  and  from  the  frequent  falls  on  this  rule  is  equally  a|)plicable  whether 

the  deck  of  fragments  anil  flakes  of  it  is  certain  that  the  fortuitous  cause 

fire    the    liremen    refused    to    go    on  would  have  destroyed  that  portion  if 

board.     The  masts,  etc.,  were  accord-  left  alone  or  not.     My  own  examina- 

ingly  cut  away,  but  a  spar  which  was  tion   has   thus   led   to   the   conclusion 

on  fire  in  falling  pierced  tiie  decks  that  in  the  present  case  the  damage 

and  set  on  tire  both  ship  and  cargo  to  the  masts,  spars,  railing,  and  some 

in  the  hold  and  between  decks.  Duer,  other  articles  would  have   proved   a 

J.,    and    Hottman,    J.,    differed    on  case  for  general  aveiage  had  the  re- 

the  question  whether  the  cutting  away  suit  of  cutting  them  away  been  tinal- 

of  the  masts  was  a  voluntary  sacri-  ly    successful.      ...     It   happily 

fice  creating  a  loss  to  be  contributed  does  not  become  essential  to  decide 

for   in   general   average.      Campbell,  tiiis  question"  becau.se  of  conclusions 

J.,    declined    to    express    an    opinion  on  another  point. 

upon  the  question.    Held,  however,  by  ^^  2  La.  0.  S.  *197,  22  Am.  Dec. 

all  the  judges  that  as  the  effect  of  127. 

cutting  away  the  masts,  etc.,  was  not  ^®  19  Cora.  B.  (N.S.)  563,  35  L.  J. 

to  preserve  any  of  the  i)roperty  at  Com.  P.  23,  15  L.  T.  70,  14  W.  R. 

risk  for  any  period  of  time  from  the  264,  24  Eng.  l\ul.  Cas.  414. 

peril   in   which   it   was   involved,   no  ^'^  And     Willes,    J.,    said:       "The 

loss,  either  to  the  shij^  or  cargo,  that  cargo  apijcars  to  have  broken  away, 

was  caused  by  the  fire  alone  was  to  ap))ears  to   have  got  loose  (»n  deck; 

be  contributed   for  in   the  settlement  it  was  not  washed  overboard;  it  had 

of    general    average."    Hoffman    J.,  not    i)econie    valueless;    it    was    not, 

quotes    (Id.  416,  417)    the  following  spoiled    with    the    water,   and    if   the 

from  Emerigon :  "If,  the  wind  having  weather  had  been  line,  it  could  have 

broken    the    mast,    the    fracture    is  been    restowcd,    and    it    might    have 

obliged  to  be  finished  and  the  mast  come  on   and   been  just  as  valuable 

thrown   into   the   sea    with   sails   and  except    a     little    wetting    with     salt 

rigging,  it  is  tiien  a  general  average  water.     It  was  once  restowed,  or  part 

for  the  value  of  the  mast  and  acccs-  of  if,  during  the  voyage;  so  that  if 

Bories  in  the  state  the  whole  was  in  dearly  was  not  in  a  state  of  wreck 
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§  3423.  Voluntary  stranding  or  running  ship  upon  shore. — 'When 
a  ship  is  intontionallv  run  on  slunt'  and  llio  cirfunistances  arc 
siu-li  that  if  that  course  wore  not  a(U)i)tcil  she  would  inevitahly  sink 
or  chive  on  shore  or  on  roeks,  no  loss  or  damage  caused  to  the  ship, 
earuo.  and  freight,  or  any  of  them,  hy  such  intentional  running 
on  shore  shall  he  maile  ^ood  as  ueneral  average.  But  in  all  other 
eases  where  a  ship  is  intentionally  lun  on  shore  lor  the  eonnnon 


in  the  sense  of  liaving  l)ecorae  lost  lias  been  injured  by  perils  of  tlie  sea, 
])roperty  wliit-li  they  could  not  re-  and  has  thereby  become  danjjerous 
cover  or  make  use  of  if  they  re-  to  her  and  her  cargo,  the  mere  possi- 
covered  it.  .  .  .  Was  the  jetti-  bility  of  saving  the  injured  part  will 
son  in  this  case  voluntary?  Was  it  be  sufficient  to  render  its  sacrifice 
to  ward  off  common  danger"?  it  is  for  the  purpose  of  saving  the  whole 
only  necessary  to  look  at  the  protest  adventure  a  genci'al  average  loss; 
to  find  the  answer.  The  danger  was  and,  jirovided  the  injured  part  at  the 
caused  to  all,  both  ship  and  cargo  moment  of  sacrifice  is  of  some  value, 
and  crew,  by  the  storm  and  to  save  the  right  to  contribution  arises,  al- 
the  whole  adventure  from  that  storm  though  it  would  probably  have 
the  timber  was  voluntarily  thrown  become  at  a  subsequent  time  useless 
overboard ;  it  was  not  a  wreck."  So  and  of  no  value  if  it  had  been  al- 
in  Shepherd  v.  Kottgen,  L.  R.  2  C.  lowed  to  remain  affixed  to  the  vessel. 
P.  D.  578,  583.  47  L."  J.  C.  P.  67,  37  For  the  purposes  of  general  average, 
L.  T.  618,  20  W.  R.  120,  3  Asp.  M.  contingent  wreck  is  not  to  be  treated 
C.  544,  Grove,  J.,  says:  "'Wreck'  as  actual  wreck."  These  last  two 
is  hardly  an  accurate  term  for  con-  cases  are  noted  in  Hopkins'  Average 
tingent  wreck.  The  making  the  po-  and  Arbitration  (4th  ed.)  43  et  seq. 
tential  the  same  as  the  actual  we  can-  See  also  Id.  107;  Stevens  and  Ben- 
iiot  help  thinking  will  embarrass  the  ecke  on  Ins.  (Phillips'  ed.  1833)  111; 
law  on  this  subject,  and  the  judg-  2  Phillips  on  Ins.  (3d  ed.  1853)  76, 
ment  of  experts  as  to  probabilities  sec.  1283 ;  Lowndes  on  General  Aver- 
after  the  event  is  a  very  dangerous  age  (3d  ed.  1878)  28,  56-60,  278, 
criterion  for  the  jury  to  be  guided  who  declares  it  not  general  average 
by."  The  syllabus  in  this  case  reads :  by  the  English  rule,  but  general  aver- 
"Whilst  on  a  voyage  to  H.,  the  ves-  age  by  the  French,  Belgium,  Dutch, 
sel  met  with  a  storm  which  caused  Portuguese  and  Brazilian,  German 
parts  of  the  rigging  to  give  way;  and  Russian  and  Danish  rules: 
the  main  mast  in  con.sequence  began  Owens  on  Marine  Ins.  Notes  and 
to  lurch  violently,  and  was  cut  away,  clauses  (3d  ed.)  192,  who  notes  that 
by  the  captain's  orders,  for  the  pur-  the  British  usage  conforms  with  the 
pose  of  preventing  it  from  tearing  York-Antwerp  Rule  above  given.  2 
up  the  vessel  and  sacrificing  the  whole  Arnould  on  Marine  Ins.  (Perkins' 
adventure;  the  mast  might  possibly  ed.  1850)  806,  *894,  considers  it  a 
have  been  saved  if  the  weather  had  general  average  loss,  "to  be  eontribu- 
moderated  quickly;  the  vessel,  having  ted  for  to  the  e.xtent  of  the  value  of 
outlived  the  storm,  was  repaired  at  the  mast  and  rigging  as  they  lay 
a  port  of  refuge  and  proceeded  on  after  the  accident."  See  2  Parsons 
her  voyage  to  H.,  where  she  delivered  on  Marine  Ins.  (ed.  1868)  240,  who 
her  cargo."  Ir  was  held  "a  claim  for  saj's:  "If  contributed  for  at  all,  it 
general  average  contribution  must  can  only  be  on  the  value  they  jDossess 
receive  a  liberal  constiuction ;  and  when  thus  cut  away." 
therefore,  where  a  pait  of  a  vessel 
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safety  the  consequent  loss  or  damage  shall  l^e  allowed  as  general 
average."  ^^  There  has  Iteen  much  discussion  in  England  upon 
the  question  whether  a  voluntary  stranding  is  a  general  average 
loss,  with  the  conclusion  that  it  is  not  such  in  practice,  although 
the  question  is,  it  seems,  still  undetermined  by  the  English  courts.^^ 
In  this  country  the  rule,  however,  may  be  thus  stated:  If  the 
ship  be  in  imminent  peril,  but  all  possible  chance  of  saving  her, 
no  matter  how  small  that  chance,  is  not  absolutely  gone,  and  the 
master  at  such  time  sacrifices  such  chance  and  voluntarily  runs  the 
ship'  ashore  to  save  the  cargo,  there  shall  be  contribution,  but  the 
act  must  be  intentional  and  the  stranding  not  one  inevitably  im- 
pending from  the  peril  itself,  nor  merely  an  inconsiderable  modifi- 
cation thereof,  involving  no  sacrifice  whatsoever:  nor  should  they 
be  acts  merely  intended  to  alleviate  instead  of  avoiding  the  conse- 
quence.^"    So  if,  there  being  a  common  peril  of  sinking  in  deep 

^*  York-Antwerp  Rules,  rule  5,  is  to  be  made  good  by  general  average 
changed  J'rora  rule  given  in  Owens  contribution.  There  is  no  rule  more 
on  Marine  Ins.  Notes  and  Clauses  clearly  established  than  this  by  the 
(3d  ed.  1890)   192.  uniform  course  ot"  maritime  law  and 

^^  Lowndes  on  General  Average  usage:''  2  Arnould  on  Marine  Ins. 
(3d  ed.  1878)  pp.  28,  00-07.  This  (Perkins'  ed.  18.')0)  901,  905,  *898, 
author  says:  "If  there  is  to  be  one  *903,  cited  m  The  Star  of  Hope,  9 
rule  t(jr  all  such  cases,  it  would  seem  Wall.  (76  U.  S.)  203,  19  L.  ed.  038, 
that  such  damage,  being  the  result  per  Clifford,  J.  But  Mr.  Maclachlaii 
of  an  extraordinary  measure  taken  is  of  opinion  that  voluntary  stranding- 
for  the  common  safety  and  involving  is  not  a  case  of  general  average:  2 
an  exposure  to  unusual  risk,  ought  Arnould  on  ^larine  Ins.  (^hiclach- 
to  be  the  subject  of  general  aver-  lan's  ed.  1887)  873. 
as:e:"  Id.  01;  Hopkins'  Averag:e  ^°  See  Columbian  Ins.  Co.  v.  Ash- 
and  Arbiiration  (4th  ed.  1884)  79-  by,  13  Pet.  (38  U.  S.)  331,  343,  10 
83,  who  says  "each  of  the  coadvent-  L.  ed.  180;  The  Portsmouth,  9  Wall, 
urers  is  made  to  bear  his  own  loss  in  (70  V.  S.)  682,  19  L.  ed.  754;  Barn- 
cases  of  voluntary  stranding.  This  ard  v.  Adams,  10  How.  (51  U.  S.) 
practice  is  ba.sed  on  expediency  and  270,  13  L.  ed.  417;  Mutual  Safety 
convenience  and  not  on  a  consistent  Ins.  Co.  v.  The  Brig-  George,  01c.  A. 
doctrine.  The  question  will  prob-  89,  99,  Fed.  Cas.  No.  9,981;  Caze  v. 
ably  come  fonvard  for  legal  solu-  Reilly,  3  AVash.  (U.  S.  C.  C.)  298, 
tion  ere  long:"  Id.  83;  Owens  on  Fed.' Cas.  No.  2,538;  The  Star  of 
Marine  In.s.  Notes  and  Clauses  (3d  Hope,  9  Wall.  (76  U.  S.)  230,  232, 
ed.  1890)  192,  notes  that  the  custom  19  L.  ed.  040;  Sturgoss  v.  Carey,  2 
of  Lloyds,  "the  legality  of  which  is.  Curt.  (U.  S.  C.  C.)  59,  OS,  Fed.  Cas. 
liowpver,  not  universally  admitlod,"  No.  13.572;  Rathbone  v.  Fowler,  0 
excludes  all  damage  to  ship  or  cargo  Blatchf.  (C.  C.)  294,  Fed.  Cas.  No. 
from  general  average  in  such  cases.  11,584,  12  Wall.  (79  U.  S.)  102.  2(1 
Mr.  Arnould,  however,  says :  "Where  L.  ed.  281;  McAndrews  v.  Tiialclicr. 
the  ship  is  vountarily  run  ashore  to  3  Wall.  (70  V.  S.)  347,  18  L.  ed. 
avoid  captiire,  foundering,  or  ship-  155;  Rea  v.  Cutler.  1  Spraguc  (U. 
wreck,  and  is  afterward  recovered  so  S.  D.  C. )  1.35,  Fed.  Cas.  No.  11.599; 
as  to  be  able  to  perform  her  voyage  liales  of  Ccitlon.  8  RIatchf.  (U.  S. 
the  los-s  resulting  from  the  strimdini:    C.  C. )  221,  220.  Fed.  Cas.  No.  4,319; 
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water,  tho  master  voluntarily  runs  the  ship  ashore  and  strands  her 
in  shoal  water  at  an  increased  peril  to  the  ship,  and  the  act  is  done 
for  the  purpose  of  saving  both  ship  and  cargo  from  the  greater 
expense  of  raising  and  saving  them,  in  case  of  submersion  in  deep 
water  the  cargo  owners  are  liable  in  general  average  for  their  just 
proportion  of  such  damages  and  expenses.^  If  the  master,  to  avoid 
the  danger  of  being  driven  broadside  upon  a  reef,  sacrifices  the 
chance  of  saving  the  vessel  from  such  peril  and  runs  her  over  the 
reef  and  upon  the  beach,  whereby  a  portion  of  the  cargo  is  saved, 
it  is  a  case  of  general  average.'^  And  where  the  vessel  is  drifting, 
and  shipwreck  is  imminent  he  intentionally  runs  the  vessel  ashore 
to  save  life  and  property,  and  the  vessel  be  lost,  contribution  must 
be  made.'  And  it  is  held  that  if  the  voluntary  stranding  is  re- 
quired and  designed  for  the  common  safety  of  the  associated  inter- 
ests, it  is  general  average,  even  though  the  ship  be  lost,  if  the  cargo 
is  thereby  saved.*  And  it  is  enough  if  the  will  of  man  did  in  some 
degree  contribute  to  the  stranding  to  constitute  it  a  voluntary  act ;  ^ 
as  where  the  anchors  are  slipped  and  the  vessel  is  allowed  to  be 
thrown  upon  the  beach,  though  no  selection  is  made  of  a  place  of 
stranding.^  And  where  a  vessel  was  cut  by  ice,  and  there  was 
danger  of  her  sinking  and  being  submerged  in  deep  water,  and 
she  was  stranded  in  shallow  water  and  the  cargo  wa.s  saved,  a 
portion  being  wet,  however,  but  the  vessel  was  injured,  it  was  held 
a  case  for  contribution.'  So  it  has  been  held  that  a  voluntary 
stranding  b}^  the  master,  when  no  other  course  would  have  pre- 


Fitzpatrick  v.  Bales  of  Cotton,  3 
Ben.  (U.  S.  D.  C.)  42,  47  Fed. 
Cas.  No.  4,843;  Patten  v.  Darling,  1 
Cliff.  (U.  S.  C.  C.)  254,  Fed.  Cas. 
No.  10,812;  O'Connor  v.  The  Ocean 
Star,  1  Holmes  (U.  S.  C.  C.)  248, 
Fed.  Cas.  No.  10,419 ;  Whitteridge  v. 
Norris,  6  Mass.  125;  Nelson  v.  Bel- 
mont, 21  N.  Y.  36;  Lewis  v.  Williams, 
1  Hall  (N.  Y.)  430:  Clarkson  v. 
Phoenix  Ins.  Co.  9  Johns.  (N.  Y.)  1; 
Sims  V.  Gurney,  4  Binn.  (Pa.)  513; 
Gray  v.  Wain,  2  Serg.  &  R.  (Pa.) 
229,  7  Am.  Dec.  642;  2  Phillips  on 
Ins.  (3d  ed.  1853)  94,  sec.  1313;  2 
Parsons  on  Marine  Ins.  (ed.  1868) 
241  et  scq. ;  Desty's  Shipping  &  Ad- 
miralty (ed.  1879)  sec.  294. 

1  Fowler  v.  Rath1)one.  12  Wall.  (79 
U.  S.)  102,  20  L.  ed.  281. 

2  Merithew    v.    Sampson.    4    Allen 
(86  Ma.ss.)  192. 


3  Rea  V.  Cutler,  1  Sprague  (U.  S. 
C.  C.)  135,  Fed.  Cas.  No.  11,599. 

*  Barnard  v.  Adams,  10  How.  (51 
U.  S.)  270,  13  L.  ed.  417;  Mutual 
Safety  Ins.  Co.  v.  Cargo  Bri? 
George,  01c.  Adm.  89,  99,  Fed.  Cas. 
No.  9,981;  Columbian  Ins.  Co.  v. 
Ashby,  13  Pet.  (38  U.  S.)  331,  10 
L.  ed.  186;  The  Star  of  Hope,  9 
Wall.  (76  U.  S.)  203,  19  L.  ed.  646. 

5  The  Star  of  Hope,  9  Wall.  (76 
U.  S.)  203,  19  L.  ed.  646,  per  Clif- 
ford, J. 

6  Sturgess  v.  Cary,  2  Curt.  (U.  S. 
C.  C.)  59,  Fed.  Cas.  No.  13,572. 
See  Revnolds  v.  Ocean  Ins.  Co.  22 
Pick.  (39  Mass.)  191,  33  Am.  Dec. 
727. 

■'^Rathbone  v.  Fowler,  6  Blatchf. 
(U.  S.  C.  C.)  294,  Fed.  Cas.  No. 
11,584. 
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vented  a  total  loss  of  the  vessel,  cargo,  and  crew,  Avas  a  case  wherein 
the  saved  cargo  must  contribute,  taking  the  vessel's  value  at  the 
time  of  the  stranding,  without  regard  to  her  then  peril, ^  And  it 
is  held  in  a  Xew  York  case  that  if  a  ship,  in  case  of  extremity,  is 
voluntarily  run  ashore,  and  is  afterward  recovered,  and  performs 
her  voyage,  the  damages  resulting  from  the  stranding  are  to  be 
borne  as  general  average,^  If,  however,  the  loss  is  inevitable  by 
reason  of  the  then  peril,  and  the  acts  are  merely  intended  to  alleviate 
rather  than  to  avoid  the  consequence,  and  no  sacrifice  is  involved, 
no  contribution  can  be  claimed.  So  also  if  the  vessel  would  have 
gone  ashore  at  all  events,  and  she  is  purposely  run  ashore  to  save 
the  lives  of  the  crew,  it  is  not  general  average.^"  And  it  is  said  that, 
in  order  to  avoid  a  claim  for  contribution,  it  must  appear  that  the 
thing  itself  for  which  contribution  is  claimed  was  so  situated  that 
it  could  not  possibly  have  been  saved,  and  that  its  sacrifice  did  not 
contribute  to  the  safety  of  the  crew,  ship,  and  cargo."  And  it  is 
declared  in  this  last  case  that  the  fact  that  the  master  did  not  intend 
the  vessel  to  ground  at  the  place  she  did,  yet  it  is  sufficient  that  he 
was  a\Yare  that  she  might  encounter  that  peril  in  seeking  to  run 
the  vessel  into  a  bay  for  safe  anchorage,  and  deliberately  elected 
in  the  face  of  imminent  peril  to  take  that  hazard  rather  than  re- 
main outside  at  the  risk  of  destruction  of  all  interests.^^ 

§  3424.  Damage  or  loss:  sails  and  spars:  ship's  engines:  press  of 
sail:  refloating  ship. — "Damage  to  or  loss  of  sails  and  spars,  or 
cither  of  them,  caused  by  forcing  a  ship  oft'  the  ground  or  by  driving 
her  higher  up  the  ground  for  the  common  safety,  shall  be  made  good 
as  general  average;  but  where  a  ship  is  afloat  no  loss  or  damage 
caused  to  the  ship,  cargo,  and  freight,  or  any  of  them,  by  carrving 
a  press  of  sail  shall  be  made  good  as  general  average."  ^^  "Damage 
caused  to  machinery  and  l)oilers  of  a  ship  which  is  a.shore  and  in 
a  pcsition  of  peril  in  endeavoring  to  refloat  sliall  be  allowed  in  gen- 
eral average  Avhen  shown  to  have  arisen  from  an  actual  intention 
to  float  tlie  ship  for  the  common  safety  at  the  risk  of  such  dam- 
age." ^*  It  is  undoubtedly  true  that,  in  eases  of  emergency,  a 
-hipper  of  cargo  is  entitled  not  only  to  the  benefit  of  the  best  services 

8  Bales  of  Cotton,  8  Blatclif.  (U.  S.  U.  S.)  203,  19  L.  ed.  G4G.    See  Sims 

('.  C.)  221,  Fed.  Cas.  No.  4,319.  v.  Giiniey,  4  Binn.   (Pa.)   513. 

^  Bradhurst  v.  Columbian   Ins.  Co.        ^^York-Antwerp     Rules,     rule     6, 

9  Johns.  (N.  Y.)  9.  rhanj^ed  from  tliat  given  in  Owens  on 

*° -Meeeh    v.    Robinson,    4    Whart.  Marine  Ins.  Notes  and   Clauses    (3d 

(Pa.)   360.  ed.)   192. 

"The  Star  of  Hope,  9  Wall.   (70        ^'^  York-Antwerp  Rules,  rule  7;  ad- 

t'.  S.)    203,  19  L.  ed.  640,  per  Clif-  ditional  rule  to  those  in  Owens  on  Ala- 

l"rd,  J.  rine  Ins.  Notes  and  Clauses   (3d  ed. 

^2  The  Star  of  Hope,  9  Wall.   (70  1.S90;   192. 
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of  the  crew  in  order  to  save  his  goods,  but  also  to  the  use  of  all  the 
appliances  for  that  purpose  with  which  the  ship  is  provided,^*  and 
it  is  also  true  that  the  master  is  obligated  to  use  every  exertion 
which  his  obligation  as  conunon  carrier  demands,  ])ut  it  is  no  part 
of  his  ordinary  duty  to  destroy  any  part  of  the  vessel  or  her  fur- 
niture, and  it  is  therefore  extremely  difficult  to  draw  the  line  where 
the  master's  obligation  as  to  exposure  ends,  as  well  as  to  distinguish 
in  many  cases  with  any  degree  of  certainty  where  the  line  of  de- 
marcation exists  between  ordinary  and  extraordinary  service  of  the 
ship's  materials  and  appliances  in  cases  of  emergency;  so  that  a 
risk  may  be  said  to  be  unusual  in  one  case  and  not  in  the  other, 
having  in  view  the  relative  obligations  of  the  master  above  noted. 
An  examination,  however,  of  the  authorities  convinces  us  that 
although  the  line  may  be  shadowy,  yet,  in  so  far  as  any  approach 
to  a  definite  valid  reason  can  be  said  to  exist,  the  distinction  made 
in  the  above  rule  between  a  ship's  being  aground  and  afloat  affords 
the  basis  for  the  principle  underlying  both  rules,  and  constituting 
the  first  a  case  of  general  average  and  the  other  not;  that  is,  if  the 
ship  is  aground,  there  is  both  an  extraordinary  use  arising  from 
the  particular  emergency,  a  service  not  contemplated  as  one  to 
which  sails  shall  ordinarily  be  put  in  propelling  the  ship,  and  also 
an  unusual  exposure  to  an  extraordinary  risk  by  reason  of  the  ship's 
situation  and  the  character  of  the  resistance,  the  ship  being  aground, 
while  if  the  ship  is  afloat,  yet,  although  the  risk  may  be  increased 
in  degree  and  the  exposure  or  circumstances  unusual,  there  is  not 
an  extraordinary  use.  but  only  such  ordinary  use  or  service  as  it 
is  contemplated  may  be  required  for  the  purposes  of  the  ship  in 
common  with  all  ship's  materials.  Again,  in  the  first  case  there 
is  a  difference  in  the  kind  of  danger,  while  in  the  second  case  the 
difference  is  in  the  degree  of  danger,  necessitating  a  greater  ex- 
posure of  the  ordinary  appliances  of  the  ship  for  averting  perils. 
And  the  same  propositions  would  apply  to  damage  done  to  the 
machinery  and  engines  of  a  steam  vessel  employed  for  the  same 
lelative  purposes.  In  an  English  case  ^^  it  was  provided  that  ''gen- 
eral average  shall  be  adjusted  according  to  York- Antwerp  Rules 
of  1890,"  and  a  reference  was  made  to  those  rules  in  the  policy 
and  bill  of  lading.  The  case  was,  however,  decided  on  principle. 
The  engines  were  damaged,  caused  by  their  use  in  the  attempt  to 
relieve  the  position  of  a  stranded  vessel,  and  it  was  held  that  tliis 
and  the  value  of  coal  consumed  for  such  purpose  were  both  general 

15  Robinson  v.  Prire,  L.  K.  2  Q.  B.  ^^  The  Bona  (1895)  L.  R.  P.  D. 
D.  91,  46  L.  .J.  Q.  B.  551,  30  L.  T.  125,  G4  L.  J.  Adm.  64,  11  R.  R.  707, 
354,  25  W.  R.  469,  3  Asp.  M.  C,  407,  71  L.  T.  870,  43  W.  R.  290,  7  Asp. 
per  Lush,  J.  M.  C.  557,  14  Eng.  Rul.  Cas.  376. 
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average  losses."  So  far  as  any  decision  thereon  may  be  of  binding- 
force  in  this  country,  such  loss  as  that  specified  under  the  last  clause 
of  rule  6  of  the  York-Ant^Ye^p  Rules  above  not«d  is  particular  aver- 
age in  this  countrv.^' 


"  Mr.  Hopkins,  however,  says :  they  are  intentionally  exposed  to  im- 
"The  actual  ground  of  our  practice,  minent  danger  of  being  lost,  which 
however,  in  rejecting  sails  blown  makes  the  case  very  similar  to  that  of 
away  from  average  is  rather  that  of  anchoring  in  a  dangei'ous  place.  The 
expediency  in  avoiding  difficulties  and  loss,  however,  by  so  anchoring  does 
uncertainty  than  consistent  with  prin-  not  give  occasion  for  contribution, 
ciple;  and  an  extreme  case  has  al-  unless  it  is  in  an  unusual  place.  .  .  . 
ready  been  mentioned  where  a  sail  is  In  the  case  in  question,  there  is  noth- 
deliberately  sacrificed  by  being  set  to  ing  out  of  the  usual  course  of  pro- 
produce  a  momentary  effect,  in  which  ceeding ;  there  is  only  a  greater  dan- 
such  beneficial  loss  is  properly  ger  than  ordinary,  and,  in  conse- 
chargeable  to  general  '  average :  "  quence,  a  greater  exposure  to  loss, 
Hopkins'  Average  and  Arbitration  but  the  loss  seems  to  belong  to  par- 
(4th  ed.  1884)  83,  84.  In  Stevens  and  ticular,  rather  than  to  general,  aver- 
Benecke  on  Ins.  (Phillips'  ed.  1833)  age;"  but  he  adds  that  in  practice 
114  et  seq.,  it  is  said  that,  "on  the  one  such  losses  are  most  frequently  ad- 
hand,  it  may  be  contended  that   the  justed  as  general  average:  2  Phillips 


master  is  indeed  making  a  sacrifice 
when,  in  order  to  avoid  a  lee  shore  or 
a  rock,  or  to  effect  liis  escape  from 
an  enemy,  he  determines  upon  an  act 


on  Ins.  (3d  ed.  1853)  82,  83,  sec. 
129/.  Mr.  Arnould  is  of  opinion  that 
damage  by  carrying  press  of  sail  to 
escape  an  enemy  or  a  lee  shore  is  not 


which  he  knows  will  be  very  injurious  general  average:  2  Arnould  on  Ma- 
te the  vessel,  altliough  she  might  pos-  rine  Ins.  (Perkins'  ed.  1850)  898, 
sibly  escape  that  danger  without  this  *896;  Id.  (Madachlan's  ed.  1887) 
measure  being  resorted  to.    If  this  be  8()8,  8()9,  citing  Covington  v.  Roberts, 


admitted,  the  loss  will  be  a  general 
average.  .  .  ."  On  the  other  hand, 
it  is  difficult,  if  not  altogether  im- 
practicable, to  decide  with  precision 
to  what  extent  a  master  is  obliged  to 
expose  his  vessel  and  when  that  ob- 
ligation ceases.  It  is  generally  ad- 
mitted that  the  master  is  not  bound 
to    destroy,    at    the    shipowner's    ex 


2  Bos.  &  P.  (N.  K.)  378,  9  R.  R.  (i()9, 
which  it  seems  establishes  the  law  in 
England;  Lowndes  on  General  Aver- 
age (.3d  ed.  1878)  45,  52-55.  These 
last  three  autliors  also  make  substan- 
tially the  distinctions  above  noted,  al- 
though ]\Ir.  Lowndes  considei's  the 
matter  at  greater  length.  Mr.  Par- 
sons savs:     "It    may   not   he   certain 


pense,  any  part  of  his  vessel  or  her    whether  this  [i)ress  of  sale  to  escape 


furniture;  but  it  may  be  very  prop- 
erly established  as  a  rule  tliat  every 
other  e.\ertion  lies  within  the  bounds 
of  his  obligation  as  carrier."  Mr. 
Phillii)s,  reterring  to  the  case  speci- 
fied in  the  second  part  of  rule  fi,  says: 


a  lee  shoi-ej  should  be  adjusted  as  a 
general  average  loss.  It  must  depend 
upon  the  circumstances  of  the  case. 
.  .  .  It  is  intended  that  sails  sliould 
be  exposed  lo  the  wind.  Still,  we  be- 
lieve that  in  practice  their  loss  would 


"Although  the  carrying  of  a  press  of  be  adjusted  as  a  general  average  loss 
.sail  is  a  voluntary  act,  yet  it  is  done  if  they  were  lost  because  exj)osed  to 
in  the  usual  course  of  navigation;  it 


is  not  a  voluntary  sacrifice  of  the 
thing  lost.  .  .  .  There  is  no  inten- 
tional sacrifice  of  the  spars  and  sails, 
which  is  so  far  against  cdnsideririg 
the  case  one  for  contrii)ulion.     But 
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an  extraordinary  peril  and  from  an 
extraordinarv  necessitv:"  2  I'arsons 
on  .Marine  Ins.  (ed.  1808)  .302,  303. 

^8  ShifT  V.  Louisiana  State  Ins.  Co. 
0  Mart.  N.  S.  (La.)  029. 
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§  3425.  Expenses  of  lightening  to  refloat  ship,  and  of  reshipping. 
— "AVhcu  a  ship  is  a:?iiore,  and  in  onkr  to  llual  licr,  cargi),  bunker, 
roals.  and  sliij)'s  stores,  or  any  (if  llieni.  arr  discliargcd,  the  extra 
eost  of  ligliteninti',  lighter  hire,  and  resliipping  (if  incurred)  and 
the  loss  or  dania.ues  sustained  llu'reby.  shall  be  admitted  as  general 
a\erage.''  ^^  It  may  be  staled  generally  that  until  a  portion  of  the 
property  has  been  sei)arated  from  the  rest,  so  as  to  be  no  longer  an 
associated  common  interest  in  the  whole,  every  risk  whicli  affects 
the  enteri)i-ise  as  an  entirety  aHeels  that  portion,  even  thougli  not 
actually  exposed  to  risk.^°  And,  to  go  a  step  furthc*',  although  the 
interests  are  temporarily  separated,  as  by  unloading  and  storing 
the  cargo  for  repairs,  if  it  is  the  intention  to  again  reunite  them, 
as  by  reloading,  and  to  complete  the  voyage,  nevertheless  until  the 
hope  of  reuniting  these  interests  is  abandoned  the  expense  neces- 
sitated in  order  to  save  and  protect  the  several  interests  is  general 
average,  although  the  expectation  is  unable  to  be  fulfilled  by 
reason  of  unforeseen  circumstances,  such  as  inability  to  make  the 
vessel  seaworthy  or  to  repair.^  And  it  is  apparent  from  Avhat  has 
already  been  stated  that  no  loss  or  expense  is  general  average,  except 
the  intent  existed  to  save  and  preserve  the  remaining  property.  So 
where  great  expense  will  be  necessitated  in  order  to  get  off  a  stranded 
vessel,  the  common  interest  between  shijD  and  cargo  ceases  with 
the  unloading,  and  only  that  expense  is  general  average  where, 
although  the  vessel  is  unloaded  for  the  benefit  of  all  interests  con- 
cerned, yet  no  intention  of  reloading  in  the  same  vessel  exists,  but 
the  cargo  is  forwarded  and  delivered  to  the  consignees;  but  the 
subsequent  cost  of  floating  the  vessel  and  of  subsequent  transporta- 
tion does  not  come  into  general  average.^  Again,  where  a  vessel 
is  accidentally  stranded,  and  she  is  subsequently  set  afloat  with 
her  cargo  and  completes  her  voyage,  the  expense  so  incurred  is 
general  average,  and,  as  between  the  insurers  on  ship  and  the  cargo 
owners,  all  the  cargo  on  board  contributes,  but  the  cargo  saved 
by  the  owners  prior  to  beginning  said  efforts  is  exempt  from  con- 
tribution.^ Where  a  barge  was  accidentally  run  aground  in  western 
waters,  and,  being  in  peril,  the  goods  were  unloaded  and  reloaded 
in  order  to  save  the  boat  and  cargo,  the  expenses  and  charges  neces- 
sitated in  thus  saving  and  protecting  the  property  were  held  gen-. 

1^  York-Antwerp  Rules,  rule  8.  '  Bedford   Commercial  Ins.  Co.  v. 

20  Nelson  V.  Belmont,  21  N.  Y.  3G.  Parker,  2  Pick.  (19  Mass.)  1,  13  Am. 
See  also  McAndrews  v.  Thatcher,  3  Dec.  388.  Examine  Moran  v.  .Jones, 
Wall.  (70  U.  S.)  347,  18  L.  ed.  155.      7  El.  &  B.  523,  26  L.  J.  Q.  B.  187,  3 

1  So  held  in  The  Jo.seph  Farwell,   Jur.  (N.  S.)  663,  5  W.  R.  503. 
31  Fed.  844. 

2  So  held  in   The  L'Amerique,  35 
Fed.  835. 
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eral  average,*  and  where  lighters  were  by  agreement  between  assurers 
and  assured  used  to  save  the  cargo  of  a  stranded  vessel,  and  it  was 
preserved  and  delivered  to  the  consignees  and  owners,  but  the 
vessel  was  totally  lost,'  it  was  held  that  the  salvage  expenses,  cost  of 
lighters,  etc.,  were  general  average,  for  which  the  cargo  insurers 
were  liable  in  their  proportion.^  And  goods  placed  in  lighters 
from  a  stranded  vessel  and  damaged  before  port  is  reached  are 
general  average.^  Again,  where  part  of  a  cargo  of  a  sunken  steam- 
boat was  transshipped  to  another  vessel,  with  instructions  not  to 
deliver  except  a  general  average  bond  were  given  by  the  consignees, 
this  was  held  to  evidence  an  intention  by  the  master  that  the 
part  so  transshipped  should  contribute,  and  it  was  so  decided,  al- 
though the  steamboat  was  raised,  and  was  forced  to  return  to  port 
for  repairs  without  completing  her  voyage.'  So  in  another  case 
owners  of  specie  landed  from  a  boat  damaged  and  in  peril  by  ice 
were  held  liable  to  contribute  to  the  expenses  incurred  in  securing 
the  vessel  and  the  rest  of  the  cargo,  after  the  landing  of  the  specie  ^ 
I>ut  in  an  early  New  York  case,  where  the  ship  was  involuntarily 
stranded,  it  was  held  that  the  cargo  owners  were  not  liable  to  con- 
tribution to  the  shipowners  for  th6  destruction  of  masts  and  rigging 
to  save  ship  and  cargo  where,  although  the  cargo  was  saved,  the 
>hij;  was  totally  lost  finally.^  So  the  cost  of  raising  a  ship  and 
cargo  submerged  at  high  water,  and  of  taking  her  into  port  for 
repairs,  and  to  deliver  her  cargo,  undertaken  by  the  underwriters, 
tiicy  having  refused  to  accept  an  abandonment  made,  is  held  not 
a  general  average  charge.^"  But  it  is  also  held  that  the  expense  of 
getting  off  a  voluntarily  stranded  vessel  is  general  average,  whether 
the  voyage  is  resumed  or  the  cargo  reshipped  or  not."  If,  how- 
ever, a  ship,  being  ])artly  filled,  is  run  a.«hore,  the  expenses  of 
unloading  the  cargo  and  of  lightening  and  floating  the  vessel  done 
for  the  benefit  of  both  ship  and  cargo,  should  come  into  general 
average,   since   it  rests   on    the   same   equitable   principles,    even 

♦Dilworth    v.    ^fr-Kelvey,    30    Mo.  Y.)  304.    See  Waltliew  v.  Mavrojani, 

14J».  5  L.  H.  Ex.  IK),  39  L.  J.  Ex.  si,  22 

'  Ucvliger  v.  New  York  Firemen's  L.  T.  310;  Job  v.  Lanjrt'Jii,  0  El.  «fe 

Ins.  Co.  11  Joiins.  (N.  Y.)  85.      *  B.  779,  26  L.  J,  Q.  B.  97,  3  Jur.  (N. 

8  Lewis  V.  Williams,  1  Hall  (N.  Y.)  S.)   109,  4  W.  R.  041,  24  Eng.  Rul. 

4.30.  Cas.  438. 

'  .Mitcliell     Transportation     Co.     v.        '"^  Mliifott  v.  Alliance  Ins.   Co.  14 

i'attcTson,  22  \'\-(\.  4!».  (ira.v   (80  Mass.)   318.     This  point  is 

*  Bevan  v.  Bank  of  I'liitcd  States,  noted,     however,      under     preceding 

4  Whart.   (Pa.)   301.     Ejamhie  Dent  chapter. 

V.  Smith,  4  L.  K.  Q.  B.  414.  38  L.  J.        "  Reynolds  v.   Ocean    Ins.   Co.   22 

g.  B.  144,20  L.  T.  8(i8.  17  \V.  \{.  ()4(i.  Pick.    (39  Mass.)    191,  33  Am.  Dec. 

"Marshall  v.  Garner,  0  Barb.   (X.  727. 
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though  it  uiiiihl  not  strii-tly  coiiie  within  the  tcclniical  dclhiition 
thereof,  by  reason  of  a  want  of  the  ek'nients  of  danger  and  sacri- 
tiee."  80  the  hire  of  hiborers  in  getting  the  vessjel  oft'  and  loss  on 
oiittit8  sold  to  obtain  funds  therefor  are  general  average." 

§  3426.  Sacrifices  made  for  fuel. — "Cargo,  ship's  materials,  and 
stores,  or  any  of  them,  necessarily  burnt  for  fuel  for  the  connnon 
safety  at  a  time  of  peril  shall  be  admitted  as  general  average  when 
and  only  when  an  ample  supi)ly  of  fuel  had  been  provided; 
but  the  estimated  quantity  of  coals  that  would  have  been  consumed, 
calculated  at  the  price  current  at  the  shii)'s  last  port  of  dei)arture 
at  the  date  of  her  leaving,  shall  be  charged  to  the  shipowner  and 
credited  to  general  average."  ^*  We  have  seen  under  a  prior  sec- 
lion  that  coal  consumed  in  forcing  the  engines  to  an  extraordinary 
service  and  unusual  risk  in  getting  a  vessel  ofl'  the  ground  is,  by 
a  comparatively  recent  English  decision,  general  average. ^^  iVnd 
there  is  no  valid  reason  why  the  grounds  of  that  decision  ought 
not  to  constitute  a  ground  for  a  like  ruling  in  this  country.  In 
case,  however,  there  is  a  sacrifice  for  the  conunon  benefit  of  ship's 
materials,  stores,  or  cargo  for  the  purpose  of  averting  a  common 
peril,  it  would  seem  reasonable  and  equitable  that  this,  under  the 
condition  specified  in  the  rule  first  above  given,  ought  to  constitute 
a  case  of  general  average. ^^ 

§  3427.  Port  of  refuge  expenses. — The  rules  provide  in  substance 
that  expenses  incurred  shall  l)e  general  average  (1)  when,  in  con- 
sequence of  accident,  sacrifice,  or  other  extraordinary  circum- 
stances, a  ship  shall  have  entered  a  port  of  refuge,  or  returned  to 
her  port  of  loading,  and  also  for  the  consequent  expense  of  leaving 
with  her  original  cargo  or  a  part  thereof;^'''   (2)   for  the  cost  of 

12  Earnmoor  Steamship  Co.  v.  354,  25  W.  R.  469,  3  Asp.  M.  C.  407. 
Union  Ins.  Co.  44  Fed.  374.  But  see  Wilson  v.  Bank  of  Victoria, 

13  Giles  v.  Eagle  Ins.  Co.  2  Met.  L.  R.  2  Q.  B.  203,  30  L.  J.  Q.  B.  89, 
(43  Mass.)  140.  See  Walker  v.  Unit-  16  L.  T.  9,  15  W.  R.  693;  Harrison 
ed  States  Ins.  Co.  11  Serg.  &  R.  v.  Bank  of  Australasia,  L.  R.  7  Ex. 
(Pa.)  61,  14  Am.  Dec.  610;  Sims  v.  39,  41  L.  J.  Ex.  36,  25  L.  T.  944,  20 
Gurney,  4  Binn.  (Pa.)  513;  Lowndes  W.  R.  385,  1  Asp.  M.  C.  198  (divided 
on  General  Average  (3d  ed.  1878)  court) ;  Lowndes  on  General  Average 
pp.  30,  80.  (3d  ed.  1878)  10,  11;  Ho])kins'  Aver- 

1*  York-Antwerp  Rules,  rule  9.  age  •and  Arbitration    (4th  ed.   1884) 

15  §  2587  herein.     But  see  Wilson  102-105 ;  2  Arnould  on  Marine  Ins. 

V.  Bank  of  Victoria,  L.  R.  2  Q.  B.  (Maclachlans  ed.  1887)   883,  884. 

203,  36  L.  J.  Q.  B.  89,  16  L.   T.  9,  i'  1.  "When  a  ship  shall  have  en- 

15  W.  R.  693;  Rohinson  v.  Price,  11  tered  a  port  or  place  of  refuge,  or 

Exeh.  427,  25  L.  J.  Ex.  1,  46  L.  J.  shall   have  returned   to  her  port  or 

Q.  B.  551,  2  Q.  B.  D.  91,  36  L.  T.  354,  place  of  loading,  in  consequence  of 

25  W.  R.  469,  3  Asp.  M.  C.  407.  accident,  sacrifice,  or  other  extraor- 

1^  Robinson  v.   Price,   2   Q.   B.   D.  dinary    circumstances    which    render 

91,  295,  46  L.  J.  Q:  B.  551,  36  L.  T.  that  necessary  for  the  common  safety, 
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discharging  cargo  for  necessary  repairs  at  such  port  or  place  of 
loading,  call,  or  refuge;  ^*  (3)  for  the  cost  of  reloading  and  stow- 
ing on  board  ship,  and  for  storage  charges  on  such  cargo;  in 
cases  when  the  cost  of  discharging  would  be  general  average,  but 
no  such  allowance  to  be  made  when  the  ship  is  condemned  or  the 
voyage  abandoned;  ^^  (4)  for  the  amount  of  extra  expense  in- 
curred; for  towage  from  the  port  of  refuge  to  some  other  port  or 
place  of  repairs  or  to  the  vessel's  destination ;  or  for  transshipment 
or  forwarding  the  cargo  or  a  part  thereof,  such  extraordinary  ex- 
pense having  been  incurred  to  save  expenses;  ^°  (5)  for  the  wages 
and  maintenance  of  master,  officers,  and  crew  during  the  period 
of  detention  in  said  port  of  refuge  until  the  ship  shall  or  should 
have  been  made  ready  to  proceed  on  her  voyage,  but  this  does 
not  include  such  expenses  incurred  after  the  date  of  the  ship's 
condemnation  or  of  abandonment  of  the  voyage;^    (6)    but  the 

the  expenses  of  entering  such  port  or  ^°  4.  "If  a  ship  under  average  be 
place  shall  be  admitted  as  general  in  a  port  or  place  at  which  it  is  prae- 
average;  and  when  she  shall  have  ticable  to  repair  her  so  as  to  enable 
sailed  thence  with  her  original  cargo  her  to  carry  on  the  whole  cargo,  and 
or  a  part  of  it,  the  corresponding  ex-  if  in  order  to  save  expenses  either 
pense  of  leaving  such  port  or  place,  she  is  towed  thence  to  some  other  port 
consequent  upon  such  entry  or  return,  or  place  of  repair  or  to  her  destina- 
shall  likewise  be  admitted  as  general  tion,  or  the  cargo  or  a  portion  of  it 
average :  "  York- Antwerp  Rules,  rule  is  transshipped  by  another  ship  or 
10.  otherwise  forwarded,  then  the  extra 
^8  2.  "The  cost  of  discharging  car-  cost  of  such  towage,  transshipment, 
go  from  a  ship,  whether  at  a  port  or  and  forwarding,  or  anj'  of  them  (up 
))lace  of  loading,  call,  or  refuge,  shall  to  the  amount  of  the  extra  expense 
be  admitted  as  general  average,  when  saved),  shall  be  payable  by  the  sev- 
the  discliarge  was  necessary  for  the  eral  2:)arties  to  the  adventure  in  pro- 
common  safety  or  to  enable  damage  portion  to  the  extraordinary  expense 
to  the  ship  caused  by  sacrifice  or  ae-  saved:"  York-Antwerp  Rules,  rule 
cident   during  the   voyage  to   be  re-  10. 

paired  if  the  repairs  were  necessary  ^  "When  a  ship  shall  have  entered 

for  the  safe  prosecution  of  the  voy-  or  been  detained  in  any  port  or  place 

age:"    York-Antwerp  Rules,  rule  10.  under   the   circumstances   or  for   the 

^^3.  "Whenever    tlie    cost    of    dis-  purpose  of  the  repairs  mentioned  in 

charging  cargo  from  a  ship  is  admis-  rule   10,   the   wages   payable    to    the 

sihle  as  general  average,  the  cost  of  master,   officei-s,    and   crew,   together 

reloading  and  stowing  such  cargo  on  with  the  cost  of  maintenance  of  the 

Ijoard  the  .said  ship,  together  with  all  same  during  the  extra  i)eri(td  of  de- 

storjige  charges  on  such  cargo,  shall  tent  ion  in  such  jjort  or  ])lace  until  the 

likewise  be  so  admitted.     But   when  ship  shall  or  should  have  been  made 

the  ship    is  condemned    or  doe-s    not  leady   to   jiroceed   upon'  her  voyage, 

j)roceed   on   her  original    voyage,   no  sliall  be  admitted  as  general  average, 

storage   expenses   incurred   after   the  Hut  wlien  the  ship  is  condemned  or 

date  of  tlie   shi|)'s   condemnation    or  does  not  proceed  on  her  original  voy- 

of   the   abandonment    of   the    voyage  age,   the   wages  and   maintenance  of 

shall    be    admitted    as    general    aver-  the  master,  ollicers,  and  crew  incurred 
age:"  York-Antwerp  Rules,  rule  1 0.  a  Iter  the  date  of  the  ship's  conderana- 
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liaiiiagc  or  loss  necessarily  caused  to  cargo  in  discharging,  storing, 
reloading,  and  stowing  sliall  be  made  good  ay  general  average  only 
when  the  cost  of  those  measures  would  respeetively  be  admitted 
in  general  average.'^ 

AVe  have  already,  under  prior  cliapters,  given  some  consid- 
eration to  some  of  the  points  involved  in  the  above  rules.  But 
it  may  be  added  here  that  if  a  sliip  seeks  a  port  or  place  of  ref- 
uge, in  cx)nsequenee  of  sea  damage,  to  avert  a  common  danger, 
or  to  repair  damages  in  consequence  of  accident,  sacrifice,  or 
otherwise,  whereby  it  would  be  perilous  to  remain  at  sea  and 
continue  the  voyage,  then  all  expenses  reasonably  necessary  for 
the  benefit  of  all  concerned  to  remove  the  inabihty  of  the  ship 
to  proceed  on  her  voyage  arc  general  aveiage  from  the  moment 
of  departure  from  the  course  of  the  voyage  until  it  is  resumed,  so 
long  as  the  renewal  remains  in  expectancy  and  the  voyage  not 
abandoned,  or  the  interests  permanently  separated,  and  this  will 
include  surveys,  port  charges,  pilotage,  quarantine  dues,  dockage, 
wharfage,  the  hire  of  anchors,  cables,  boats,  and  other  necessary 
apparatus  for  temporary  purposes  in  making  the  repairs;  the  hire 
of  necessary  assistance  even  to  ground  the  property;  the  expenses 
of  discharging,  warehousing,  and  reloading  cargo  after  repairs  are 
completed ;  expenses  of  towing ;  the  wages  and  provisions  of  master, 
ofhcers,  and  crew  from  the  time  of  the  occurrence  of  the  disaster 
till  the  ship  resumes  her  voyage,  repairs  being  made  with  reasonable 
diligence  and  despatch  :  and  extra  expenses  in  pumping  necessitated 
to  keep  the  ship  afloat  till  leaks  can  be  stopped.^ 

tion  or  of  the  abandonment   of  the  v.  Ocean  Ins.  Co.  3  Sum.   (U.  S.  C. 

voyage  shall  not  be  admitted  as  gen-  C.)  27,  Fed.  Cas.  No.  11,335;  Vowel! 

era!  average:  "  York-Antwerp  Rules,  v.  Columbian  Ins.  Co.  3  Cranch   (U. 

rule  11.  S.  C.  C.)   83,  Fed.  Cas.  No.  17,019; 

2  "Damage  done  to  or  loss  of  cargo  The  Mary,  1  Sprague  (U.  S.  D.  C.) 
necessarily  caused  in  the  act  of  dis-  17,  Fed.  Cas.  No.  9,188;  Campbell  v. 
charging,  storing,  reloading,  and  Alknomac,  Bee  (Adm.)  124,  Fed. 
stowing  shall  be  made  good  as  general  Cas.  No.  2,350 ;  Mutual  Safety  Ins. 
average  when  and  only  when  the  cost  Co.  v.  The  Brig  George,  01c.  89,  169, 
of  those  measures  respectively  is  ad-  Fed.  Cas.  No.  9,981. 

mitted  as  general  average:"    York-  Kentucky. — Firemen's  Ins.   Co.  v. 

Antwerp  Rules,  rule  12.  Fitzhugh,  4  B.  Mon.   (Ky.)   160. 

3  United  States. — Hobson  v.  Lord,  Louisiana. — Hanse  v.  New  Orleans 
92  U.  S.  397,  23  L.  ed.  613;  The  Star  Marine  &  Fire  Ins.  Co.  10  La.  0.  S. 
of  Hope,  9  Wall.  (76  U.  S.)  203,  19  1;  Billow  v.  Western  Marine  &  Fire 
L.    ed.    646,    per    Clifford,    J. ;    The  Ins.  Co.  1  La.  Ann.  57. 

Joseph  Farwell,  31  Fed.  844;  Wil-  Massachusetts. — Orrok  v.  Common- 
Hams  V.  Suffolk  Ins.  Co.  3  Sum.  (U.  wealth  Ins.  Co.  21  Pick.  (38  Mass.) 
S.  C.  C.)  510,  Fed.  Cas.  No.  17,739;  456,  470,  32  Am.  Dec.  271,  per  Put- 
Pope  v.  Nickerson,  3  Story  (U.  S.  C.  nam,  .].;  Clark  v.  United  States  Fire 
C.)  465,  Fed.  Cas.  No.  11.-274:  Potter    i*c  Marine  Ins.  Co.  7  Mass.  365,  5  Am. 
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The  cost  and  expenses  incident  to  repairs  to  the  vessel  incurred  in 
the  expectation  of  continuing  the  voyage,  are  not  chargeable  to  gen- 
eral average,  when  the  voyage  is  subsequently  abandoned.'*  And  if 
n  vessel  puts  into  a  port  of  distress  and  there  transships  a  portion  of 
her  cargo,  the  freight  paid  the  substituted  bottom  is  not  an  expense 
or  loss  to  be  contriljuted  for  in  general  average,  where  the  transshi])- 
ment  is  made  for  the  purpose  of  earning  full  freight.^  But  if  ma.sts 
and  rigging  are  necessarily  sacrificed  for  the  common  benefit,  and 
the  vessel  is  necessitated  to  seek  a  port  of  repairs,  such  loss  is  gener- 
al average,  to  be  apportioned  against  ship  and  cargo  separately.^ 
And.  ati  stated  under  the  preceding  section,  if  the  interests  are 
only  temporarily  separated,  but  the  expectaton  is  to  reload  and 
complete  the  voyage,  even  though  unforeseen  circumstances  prevent 
realizing  such  expectation  the  extra  expense  of  saving  and  protect- 
ing the  diftcrent  interests-  is  chargeable  to  general  average  until 
tlie  hope  of  reuniting  the  same  is  abandoned.'''  It  is  obvious 
that  the  proportionate  amount  to  be  paid  by  the  underwriters  as 
the  expense  of  repairs  may  be  aff'ected  by  an  undervaluation  of 
the  ship  at  the  commencement  of  the  risk,  and  his  proportion  of 
the  expense  of  repairs  may  also  be  governed  by  the  proportionate 
ii mount  of  interest  insured.^  But  the  expenses  of  repairs  necessi- 
tated  by   ordinary   wear   and   tear  are  held  not   general   average 


Dec.  50;   Padelt'ord  v.  Boardman,  4  Emerigon  on  Ins.    (Meredith's  ed. 

Afass.  548;  Giles  v.  Eag-le  Ins.  Co.  2  1850)   481,  who  says:    "A  vessel  in- 

.Mel.  (43  Mass.)  140.  jured  by  tempest,  rendered  incapable 

\ew  York. — Nelson  v.  Belmont,  21  of  continuing  her  navigation  without 

X.  Y.  36;  Barker  v.  Plio-nix  Ins.  Co.  running  risk  of  being  lost,  put  into 

S  Johns.    (N.   Y. )    307,   5   Am.   Dec.  the   lirst    port   to   be   repaired.      The 

;.'!!•;  AValden  v.  Le  Roy,  2  Caines  (N.  time  she  passes  there,  the  expenses  of 

v.;   "203,  2  Am.  Dec.  23(5;  Henshaw  discharging  and  reloading  cargo,  the 

V.  Marine  Ins.  Co.  2  Caines  (N.  Y.)  wages   and   subsistence   of   the   crew, 

274,  307;  Leavenworth  v.  Delatield,  1  all  this  is  admitted,  when  arrived  at 

''aines  (N.  Y.)  573,  2  Am.  Dec.  201;  her  ])lace  of  destination,  into  general 


i.'<;gers  V.  Murray,  3  P)Osw.    (N.  Y 
■  '>')7. 

Ohio. — Barker  v.  Baltimore  &  Ohio 
ii.H  Co.  22  Ohio  St.  45,  10  Am.  Rep. 
72(). 

I'ennsiflvatiia. — Insurance  Co.  of 
N'ortli  America  v.  Jones,  2  Biiiii. 
iPa.)  547. 

J'Jiifjland. —  Da  Costa  v.  Xcwnham, 
2  Term  Rep.  407,  2  Bun-.  407; 
IMummer  v.  Wildniaii.  2  Maule  & 
S.    482,    10    R.    I{.    334;     Moian    v. 


average.  As  to  other  countries  see 
Lowndes  on  General  Average  (3d  ed. 
1878)   comi)arative  table,  pp.  30,  32. 

*The  Joseph  Farwell,  31  Fed.  844. 

*  Ilugg  V.  Baltimore  &  Cuba  Smelt- 
ing &  Mining  Co.  35  Md.  414,  G  Am. 
Dec.  425. 

^  Potter  V.  Providence-Washington 
Ins.  Co.  4  Mason  (U.  S.  C.  C.)  298, 
Fed.  Cas.  No.  11,330. 

'  The  Joseph  Farwell,  31  Fed.  844. 

8  2   Phillips  on   Ins.    (3d  ed. 


200, 
Jones,  7  El.  &  B.  523,  2(i  L.  J.  Q.  B.    201,  sec.  J435,  ciliinj  Benecke  on  Ma- 
187,  3  Jur.  (N.  S. )  (i(i3,  5  W.  R.  503.    rine  Ins.  (ed.  1824)  p.  400. 
Joyce  Ins.  \(.l.  V.— 3."j4.  5(i4y 


§  3127  ,I()VCK  ON   INSIKANCE 

chariios.^  And  so  it  is  held  iliat  tlu'  cost  of  sueli  repairs  are 
not  general  average  unless  caused  by  jettison.^" 

In  regard  to  extraordinary  expenditures  incurred  by  rejison  of  the 
chip's  being  forced  into  a  port  of  refuge  foi'  such  rci)aii's  as  will  en- 
able the  vessel  to  resume  her  voyage,  it  will  be  observe<l  that  wc  have 
staled  in  the  rule  above  given  that  tlu)se  expense;?  come  into  general 
average  wlien  the  shij)  is  obligated  in  consequence  of  sea  damage 
or  aecidents  (eas  fortuits),  as  well  as  in  cases  of  sacrifices  or  jetti- 
son or  other  general  average  act.  It  is  sometimes  exceedingly 
difHcult  to  draw  the  line  between  what  constitutes  such  extraordi- 
nary peril  or  accident  as  forces  a  ship  into  a  i)ort  of  distress  and 
brings  the  extraordinary  consequential  exi)enses  into  general  aver- 
age, because  incurred  for  the  common  benefit,  as  distinguished  from 
acts  not  general  average  acts,  or  from  those  obligations  which  are 
inseparable  from  the  proper  navigation  of  the  ship  as  a' part  of  the 
shipowner's  duty  to  carry  the  goods  and  have  them  arrive,  and 
concerning  the  discharge  of  which  latter  obligation  extraordinary 
expenses  are  incurred,  even  for  the  common  benefit.  If,  however, 
the  peril,  by  reason  of  which  a  ship  originally  seaworthy  is  forced 
to  deviate  from  her  course,  does  not  arise  from  the  fault  of  the 
ship,  as  in  case  of  the  insufficiency  of  fuel  or  water,  etc.,  nor 
from  the  ordinary  wear  and  tear  of  the  ship  incident  to  her  navi- 
gation, but  the  expenses  are  necessitated  by  reason  of  an  extraordi- 
nary peril  to  which  all  the  property  in  common  is  subject,  then 
the  extraordinary  expenses  incurred,  in  order  to  avert  such  common 
peril  for  the  common  benefit,  is  general  average.  This  distinction 
is  supported  l)y  the  authorities  in  this  country  which  we  have  noted 
throughout  this  section.^^ 

The  right  to  treat  as  general  average  the  wages  and  maintenance 
of  the  crew  and  of  other  expenses  to  a  port  of  necessity  for  repairs 
docs  not  depend  upon  whether  there  are  several  subjects  on  board 
the  ship,  but  upon  the  factor  of  a  sacrifice  for  the  common  benefit 
of  all  concerned  in  the  successful  completion  of  the  voyage,  and 
the  fact  that  the  policy  is  on  time  is  not  material. •^^    And  in  case  of 

9  Ross  V.  The  Active,  2  Wash.   (U.  and  Arbitration  (4tJi  ed.  1884)  92  et 

S.  C.  C.)  226,  Fed.  Cas.  No.  12,071.  seq. ;  2  Arnould  on  Marine  Ins.  (Per- 

8ee   Hartin   v.    Phftnix    Ins.    Co.    1  kins'  ed.  1850)  905,  *90;J  et  seq.;  Id. 

Wash.   (U.  S.  C.  C.)  400,  Fed.  Cas.  (Maclaehlan's  ed.  1887)  877  et  seq.; 

No.  0,941.  2  Id.   (9th  ed.  Hart  &  Simey)   sees. 

^^  Padelf'ord  v.  Boardraan,  4  Mass.  945  et  seq.,  pp.  1175  et  seq. :  Cong- 

548.  don's    General   Average    (1913)    pp. 

^^  See,  also,  2  Pliillips  on  Ins.  (3d  111    et    seq.;    Lowndes    on    General 

od.  1853)  102  et  seq.,  sees.  1320,  1321;  Average    (3d  ed.   1878)    pp.   11,   12, 

2  Parsons  on  .Alarine  Ins.  (ed.  1868)  26,  30,  .32,  94,  119,  120,  136-139. 
254  et   seq.,  318  et  seq.     As  to  the        ^^  Potter  v.  Ocean  Ins.  Co.  3  Sum. 

English  law,  see  Hopkins'  Average  (U.  S.  C.  C.)  27,  Fed.  Cas.  No.  11,- 
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wages  and  maintenance  of  the  crew  as  general  average  charges  the 
shipownei-s  have  a  right  of  action  against  the  cargo  owners  for  their 
proportion  of  the  charges.^^  Recovery  may  be  had  from  an  insurer 
of  his  proportion  of  the  expenditure  for  the  Avages  and  provisions, 
in  an  action  upon  his  poHcy,  ahhough  the  amount  of  contribution 
among  the  parties  had  not  been  previously  settled,  where  the  only 
property  to  contribute  was  that,  an  aliquot  part  whereof  was  covered 
by  his  policy."  And  if  an  insured  vessel  be  wrecked,  and  the  own- 
er, after  abandoning  to  the  underwriters,  be  compelled  to  pay  the 
seamen's  wages,  he  may  recover  from  the  underwriters  the  money 
thus  paid,  if  they  have  received  salvage  to  that  amount.^* 

If  unloading  is  necessary  to  the  raising  of  a  vessel  for  repair,  the 
expen.se  is  general  average;  otherwise,  if  the  cargo  was  unloaded 
for  its  own  benefit. ^^  But  commissions  on  repairs  and  the  expense 
of  a  .=iurvey  made  in  a  home  port  are  held  not  general  average." 

§  3428.  Port  of  refuge  expenses:  English  rule. — In  England,  it 
seenjs  lliat  where  a  vessel  seeks  a  port  of  refuge  the  courts  have 
not  gone  to  the  extent  that  they  have  in  this  country  in  extending 
the  limit  of  those  expenses  nor  the  grounds  therefor.  But  so  far 
as  an  examination  of  the  authorities  enables  us  to  discover,  we 
are  satisfied  that  there  is  a  growing  tendency,  not  perhaps  in  a 
greatly  marked  degree,  to  incorporate  certain  ex))enses  into  gen- 
eral average  which  were  not  until  recently  so  included,  approximat- 
ing inore  nearly  perhaps  to  our  rulings." 

:]3.").     See  Ri.sley  v.  President  &  Di-  mediate  port  and  there  bad  to  dis- 

rectors  of  Ins.  Co.  of  North  America  charge  and  warehouse  cargo  and  re- 

(U.  S.  D.  C.)  189  Fed.  529,  40  Ins.  pair    damages,    the    whole     of    the 

L.  .1.  2101.  charges  for  landing,  store,  hire,  and 

^'  Waldeii  V.  Le  Roy,  2  Caines  (N.  rekiading    of    cargo,    together    with 

Y.)  2G3.  l)ih)tage,  assistance,  etc.,  both  of  en- 

"llan.se  v.  New  Orleans  Ins.  Co.  trance  to  the  port  and  exit  therefrom, 

10  La.  1,  29  Am.  Dec.  45(i.  are  claimal)le  as  general   average;" 

^*  Frothingliani  v.  Prince,  3  Mass.  and    lie   adds :     "This   decision   com- 

503.  mends  itself  as  reasonable  as  far  as  it 

"  Firemen's  Ins.  Co.  v.  Fitzhugh,  goes,  and  we  have  ourselves  always 

4  li.  Mon.  (Ky.)  100.  suggested   the   propriety   of   looking 
"  Brooke.s   v.   Oriental    Ins.   Co.   7  (witii  all  foreigners  and  Americans) 

Pick.  (24  Ma.ss.)  259.  at  the   whole  operation   of  refuging 

"Mr.  Hopkins  notes  the  case  of  in  a  port  and  leaving  it  as  constitut- 

Atwood  V.  Selhir,  4  Q.  B.  D.  .342,  359,  ing  one  connected  and  necessarv  act. 

5  Q.  B.  D.  280.  49  L.  .1.  Q.  B.  515,  42  .  .  .  It  has  been  held  hitherto  in 
L.  T.  044.  28  W.  R.  004,  4  Asp.  M.  C.  this  country  that  the  expenses  of 
283,  14  Fng.  Kul.  Cas.  380,  to  the  going  into  a  port,  discharging  there, 
effect  that  the  "decision  of  court  was  etc.,  are  general  avei'age,  but  tliat 
tiint  where,  owing  to  an  act  commit-  community  of  risk  and  so  of  li;\l)ility 
ted  at  sea  wliich  was  itself  an  act  of  sto|)S  when  the  cargo  is  deposited  in 
general  average,  the  vessel  was  under  store;  and  then  subsc(|uent  charges 
the  necessity  of  putting  into  an  inter-  apjiiy   specially   to   cargo   itself   and 
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§  342Q.  Cost  of  repairs:  deductions  allowed:  temporary  repairs: 

new  for  old. — The  rules  provide  at    length   what  deductions  shall 

he  allownhle  in  adjusting  claims  for  general  average,  both  in  the 
cases  of  iron  and  sleel  ships  and  of  wooden  or  coinj)osite  ships, 
and  also  that  no  (hMhiclions  "new  for  old"  shall  be  made  from  the 
cosl  of  (euipniiiiy  i(,'pairs  of  daiuanc  allowahle  as  general  average.^* 

freifrht:  "  Hopkins'  Average  and  Ar-  one  and  three  years:  Oiio-fliiid  to  be 
bitration  (4th  ed.  1884)  92  et  seq.  deducted  off  repairs  to  and  renewal 
Mr.  Lowndes  says:  "In  England  of  woodwork  of  hull,  masts,  and 
tiiere  is  a  growing  opinion  that  the  spars,  furniture,  upholstery,  crock- 
Anierioan  system  is  really  tiie  more  ery,  metal  and  glassware,  also  sails, 
consistent  of  the  two  with  sound  prin-  rigging,  ropes,  sheets  and  hawsers 
cil)le,  on  the  ground  that  tlie  entire  (other  than  wire  and  chain),  awnings, 
expenditure  is  virtually  incurred  in  covers  and  painting;  one-si.\ih  to  be 
the  resolution  to  bear  up  lor  the  port  deducted  off  wire  rigging,  wire  ropes, 
of  refuge.  Although  in  this  matter  the  and  wire  hawsers,  chain  cables  and 
practice  of  the  two  countries  differ.s,  chains,  donkey  engines,  steam  winch- 
it  cannot  at  i>resent  l)e  said  that  there  es  and  connections,  steam  cranes  and 
is  a  difference  in  the  law;  since  the  connections;  other  re])airs  in  full; 
legality  of  tlie  English  practice  has  (c)  Between  three  and  six  years :  De- 
not  yet  been  tested  in  our  courts:''  ductions  as  above  under  clause  b,  ex- 
Lowndes  on  Genea^al  Average  (3d  ed.  cept  that  one-sixth  be  deducted  oft 
1878)  280,  pp.  32,  33,  94,  119-21,  ironwork  of  masts  and  spars  and 
336-39.  See  also  2  Arnould  on  Ma-  machinery  (inclusive  of  boilers  and 
rine  Ins.  (Perkins'  ed.  18.50)  906,  their  mountings);  (d)  Between  six 
*904  et  seq.;  2  Id.  (Maclachlan's  ed.  and  ten  years:  Deductions  as  al)ove 
1887)  877  et  seq.;  Hopkins'  Average  under  clause  e,  except  that  one-third 
and  Arbitration  (4th  ed.  1890)  92,  be  deducted  off  ironwork  of  masts 
213:  Owens  on  ^larine  Ins.  Notes  and  and  spars,  repairs  to  and  renewal  of 
Clauses  (3d  ed.  1890)  193,  short  notes  all  machinery  (inclusive  of  boilers 
on  practice;  Svendsen  v.  Wallace,  11  and  their  mountings),  and  all  haw- 
Q.  B.  D.  616,  13  Q.  B.  D.  69,  54  L.  J.  sers,  ropes,  sheets,  and  rigging;  (e) 
Q.  B.  497,  10  A.  C.  404,  46  L.  T.  742,  Between  ten  and  fifteen  years :  One- 
52  L.  T.  901,  30  W.  R.  841,  34  W.  R.  third  to  be  deducted  off*  all  repairs 
369,  4  Asp.  M.  C.  550,  5  Asp.  M.  C.  and  renewals  except  ironwork  of  hull 
453,  24  Eng.  Rul.  Cas.  445.  "Rules  and  cementing  and  chain  cables,  from 
of  ])ractice  ])roposed  and  adopted  by  which  one-sixth  is  to  be  deducted; 
the  Association  of  Average  Adjusters  anchors  to  be  allowed  in  full;  (f) 
of  Great  Britain  up  to  May  1890,"  Over  fifteen  years:  One-third  to  be 
given  in  Owens  on  Marine  Ins.  Notes  deducted  off  all  repairs  and  renewals, 
and  Clauses  (3d  ed.  1890)  263  et  seq.  anchors  to  be  allowed  in  full;  one- 
^^  "In  adjusting  claims  for  general  sixth  to  be  deducted  off  chain  cables; 
average,  rei)airs,  to  be  allowed  in  gen-  (g)  Generally:  The  deductions  (ex- 
eral  average,  shall  be  subject  to  the  cept  as  to  provisions  and  stores, 
following  deductions  in  respect  of  machinery  and  boilers)  to  be  regulat- 
'new  for  old'  viz.:  1.  In  the  case  of  ed  by  the  age  of  the  ship  and  not  the 
iron  or  steel  ships  from  date  of  orig-  age  of  the  ])articular  part  of  her  to 
inal  register  to  the  date  of  accident:  which  they  apply;  no  painting  bot- 
(a)  Up  to  one  year  old:  All  repairs  tom  to  be  allowed  if  the  bottom  has 
to  be  allowed  in'  full,  except  painting  not  lieen  painted  within  six  months 
or  coating  of  bottom,  from  which  one-  i)revious  to  the  date  of  accident;  no 
third  is  to  be  deducted;  (b)   Between  deduction  is  to  be  made  in  respect  of 
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"We  have,  however,  ah'eady  considered  the  decisions  applicable  to 
the  above  rule<.^° 

§  3430.  When  loss  of  freight  shall  be  made  good  as  general 
average. — "Loss  of  freight  arising  from  damage  to  or  loss  of  cargo 
shall  be  made  good  as  general  average  either  when  caused  by  a 
general  average  act  or  when  the  damage  to  or  loss  of  cargo  is 
so  made  good."  ^  If  goods  are  jettisoned,  whereby  their  arrival 
and  the  right  of  the  shipowner  to  their  freight  is  precluded,  the 
freight  is  involved  in  the  sacritice,  and  must  be  contributed  for.^ 
And,  as  a  general  rule,  if  a  vessel  is  lost  under  circumstances  which 
Ijring  the  loss  within  general  average,  the  freight  is  to  be  contrib- 
uted for,  but  when  the  ship  is  not  to  be  allowed  for,  neither  can 

old  material  which  is  repaired  without  tiee  proposed  and  adopted  by  the  As- 
being  replaced  by  new  and  iirovisions  sociation  of  Average  Adjusters  of 
and  stores  which  have  not  been  in  Great  Britain  up  to  May,  1890,"  giv- 
use."  2.  "In  the  case  of  wooden  or  en  in  Owens  on  Marine  Ins.  Notes 
composite  ships :  "  (a)  "When  a  ship  and  Clauses  (3d  ed.  1890)  263-76. 
is  under  one  year  old  from  date  of  see  Aj^pendix  D  herein, 
original  register  at  the  time  of  acci-  '  As  to  effect  of  rider  that:  "In 
dent,  no  deduction,  new  for  old,  shall  case  of  claim  repains  to  be  paid  with- 
be  made.  After  that  period,  a  deduc-  out  deduction  of  new  for  ohl  whether 
tion  of  one-third  shall  be  made  with  the  average  be  i)articular  or  sieneral." 
the  following  exceptions:  Anchors  See  Risley  v.  President  &  Directors 
shall  be  allowed  in  full.  Chain  cables  of  Ins.  Co.  of  North  America  (U.  S. 
shall  be  subject  to  a  deduction  of  one-  D.  C.)  189  Fed.  ,329,  40  Ins.  L.  J. 
sixth    only.      No    deduction    shall    be  2161. 

made    in    respect    of   provisions    and  That   stipulation   for  deduction   of 

stores    which    had    not    been    in    use.  one-third   for  re])girs   after  the  fir.'^t 

Metal  sheathing  shall  be  dealt  with  by  two   years  may   be   additional   to   an 

allowing  in  full  the  cost  of  a  weight  agreement    under   the    policy   to   i^ay 

(Hjual   to   the  gross   w^eight  of  metal  insured  two-thirds  of  any  loss  or  iii- 

sheathing  strijiped  off,  minus  the  pro-  jury  to  a  barge,  see  Providence-Wash- 

ceeds  of  the  old   metal.     Nails,  felt,  ington   Ins.   Co.   v.    Paducah   Towing 

and  labor  metaling  are  subject  to  a  Co.  28  Ky.   L.   Rep.  622,  89   S.  W. 

deduction  of  one-third.     In  the  case  722. 

of  ships  generally:    In  the  case  of  all  20  ^^g  ^^  English  rule,  see  Lowndes 

ships    the    expense    of    straightening  on    General    Average    (3d   ed.    1878) 

bent  ironwork,  including  labor  of  tak-  186-90;  Hopkins'  Average  and  Arbi- 

ing  out  and  replacing  it,  shall  be  al-  tration    (4tli   ed.    1884)    "Temporary 

lowed  in  full.    Graving  dock  dues,  in-  repaire;  "  "Of  second  repairs;  ''  "The 

eluding  expenses  of  removals,   cart-  theory    of    thirds,"    196-99;    "Metal 

ages,  use  of  shears,  stages,  and  grav-  sheathing,''      204;       "Anchors      and 

ing  dock  materials,  shall   be  allowed  chains,"     210;     "Stores    and     ])rovi- 

iii  full:"  York-Antwerp   Rules,  rule  sions;  "  "Ornamental  work,"  212. 

13.      "No    deductions    'new    for    old'  ^  York-Antwer])  Rules,  rule  15. 

shall  be  made  from  the  cost  of  tern-  ^  ']'[,(.    Xjithaniel    Hooper.    3    Sum. 

l)orary  repairs  of  damage  allowed  as  (U.    S.    C.    C.)    542,    Fed.    Cas.    No. 

general      average:"      York-Antwerp  10,032. 

Rules,  rule  14.     See  "Rules  of  prac-  • 
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the  freight.^  Again,  if  by  a  sacrifioc  there  is  a  loss  of  the  ship, 
^vhoreby  the  freight  is  totally  lost  for  the  voyage,  it  is  properly 
ineliuled  in  the  loss  as  a  saeriliee  of  the  shipowners  for  the  eoivinion 
benelit.* 

§  3431.  Loss  of  goods:  amount  to  be  made  good  as  general  average. 
— "The  amount  to  be  made  good  as  general  average  for  damage  or 
loss  of  goods  sacriiiccd  shall  be  the  loss  whieh  the  owner  of  the 
goods  has  sustained  thereby,  based  on  the  market  values  at  the 
date  of  the  arrival  of  the  vessel  or  at  the  termination  of  the  adven- 
ture." *  The  rule  as  above  stated  involves  in  a  great  measure 
other  faetors.  Thus,  in  case  the  goods  are  of  a  kind  subject  to 
leakage  and  breakage,  if  it  be  assumed  that  the  goods  would  have 
ai'rived,  yet  the  ordinary  leakage  and  breakage  ought  to  be  de- 
ducted. There  is  also  involved  the  supposititious  case  of  damage 
to  the  residue  of  the  cargo  on  arrival,  and  to  what  extent,  if  any, 
the  same  degree  of  soundness,  in  which  the  goods  sacrificed  existed 
when  jettisoned,  would  have  continued  had  the  goods  arrived. 
In  considering  this  factor  the  nature  of  the  jettisoned  goods  them- 
selves is  an  important  consideration,  but  the  difficulty  of  applying 
the  rule  is  obvious,  and  the  owner  of  the  goods  is  entitled  to 
whatever  weight  the  law  gives  him  in  cases  of  doubt;  that  is,  a 
presumption  in  his  favor.  And,  so  far  as  this  point  is  concerned, 
it  would  seem  fair  to  apply  the  rule  that  the  loss  sustained  by  the 
owners  of  the  goods,  based  on  their  net  market  value  in  the  port 
of  arrival,  ought  to  a])ply,  unless  it  be  clearly  established  that 
they  would  have  arrived  in  a  state  of  reduced  value. ^  The  question 
also  of  the  law  of  the  place  of  contract  or  of  arrival,  as  well  as 
upon  the  state  of  facts  at  the  time  of  the  jettison  or  of  arrival, 
is  involved.  These  as  well  as  other  matters  connected  herewith 
will  be  hereafter  considered  in  this  chapter,  so  far  as  these  are 
authorities,  but  we  may  state  here  that  if  it  be  supposed  that 
goods  other  than  those  actually  jettisoned,  and  being  the  property 
of  another,  had  been  sacrificed,  and  tho.se  which  were  in  fact 
jettisoned  had  arrived,  a  basis  is  afforded  for  the  principle  that 
the  goods  actually  sacrificed  should  be  contributed  for  at  their 
net  market  value  on  arrival,  or  their  selling  price  less  necessary 
exj)enses  inciured,  which  may  include  unpaid  freight  and  expenses 

3  Lee  v.  Grinnell,  5  Duer   (N.  Y.)        ^  ^p^   o   Phillips   on  Ins.    (3d   od. 

400.  1853)     131,    132,    sees.    1300,    1307; 

*  Columbian  Ins.  Co.  v.  Ashby,  13  Stevens  and  Beneeke  on  Ins.  (Phil- 
Pet.  (38  U.  S.)  331,  343,  10  L.  ed.  lips'  ed.  1833)  235n,  240-48  et  seq. ; 
180,  i)er  Slory,  J.  l^owndes  on  General  Average  (3d  ed. 

5  York- Ant Werjj  Piules,  rule  10.  1878)   19,  20,  182. 
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of  landing  and  sale,  and  in  fact  all  expenses  necessary  to  realize 
the  value  of  the  goods.'' 

§  3432.  Basis  and  amount  of  contributory  values  and  deductions. 
— "The  contribution  to  a  general  average  shall  be  made  upon  the 
actual  values  of  the  property  at  the  termination  of  the  adventure, 
to  which  shall  be  added  the  amount  made  good  as  general  average 
for  property  sacrificed,  deductions  being  made  for  the  shipowner's 
freight  and  passage  money  at  risk  of  such  port  charges  and  crews' 
wages  as  would  not  have  been  incurred  had  the  ship  and  cargo 
been  totally  lost  at  the  date  of  the  general  average  act  or  sacrifice, 
and  have  not  been  allowed  as  general  average,  deduction  being 
also  made  from  the  value  of  the  property  of  all  charges  incurred 
in  respect  thereof  subsequently  to  the  general  average  act.  except 
such  charges  as  are  allowed  in  general  average.  Passengers'  luggage 
and  personal  effects  not  shipped  under  a  bill  of  lading  shall  not  con- 
tribute to  general  average."  *  In  case  of  a  voluntary  sacrifice  by  jetti- 
son, the  termination  of  the  adventure  and  the  value  then  at  the  place 
of  the  j)roperty  seems  to  constitute  the  basis  of  contributory  values, 
rather  than  the  existing  facts  when  the  sacrifice  was  made.  This  is 
a  general  rule  applicable  to  cases  where  the  claim  for  contribution 
de{:>ends  upon  the  arrival,  and  is  therefore  contingent.  But  in  cases 
of  cargo  deliverable  at  successive  ports,  the  contributory  values  are 
liable  to  be  affected  thereby,  and  necessarily  the  rule  ought  to  be 
qualified  to  whatever  extent  such  successive  deliveries  would  necessi- 
tate, the  adventure  not  having  been  previously  teriiiinated  by  the 
l)reaking  up  of  the  voyage.  Again,  extraordinary  expenditures  in- 
curred, as  in  case  of  seeking  a  port  of  refuge,  such  expenses  not  hav- 
ing been  defrayed  by  a  sale  of  a  portion  of  the  cargo,  so  far  as  these 
expenses  are  absolutely  then  and  there  payable  and  not  contingent 
upon  final  arrival,  they  should  be  based  upon  the  value  of  the 
interests  at  that  time,  rather  than  upon  the  factor  of  final  arriviil 
or  other  termination  of  the  voyage  and  the  value  at  the  termination 
<if  the  adventure.  And  in  case  of  expenses  defrayed  at  such  port 
Ijy  sale  of  the  cargo,  and  the  ship  and  residue  of  the  cargo  are 
lost  before  arrival,  their  value  at  the  intermediate  port  should 
40vern.^    Tlic  rule  laid  down  in  an  early  Illinois  case  is  as  follows: 

'  Ijownfles  on  General  Avcraire  (3d  lan's  ed.  1887)    907.     See  next  sec- 

•<1.  1878)  181;  Stevens  and  Bcnecke  tion. 

■  n   Ins.   (I'liillips'  ed.  1833)    'J3!);  2  "Market     vahie"     construed,     .see 

Phillips  on   Ins.    (.3d   ed.   185:3)    12!),  British    &   Forei-n    :Marine   Iils.    Co. 

see.  1.303;  2  Parsons  on  Marine  Ins.  Ltd.    v.    Maldonado    &    Co.    Ine.    182 

••d.    m>H)    M'.i;    Hopkins'    Averafje  Fed.  744,  10(i  C.  C.  A.  122. 

ind  Arhilralion    (4th  ed.  1884)   144;  ^  Y„rk-Antwerp  Rules,  rule  17. 

J  Ariiould  on  ^farine  Ins.    (Perkin.s'  ^2  Phillips  on  Ins.    {'M  ed.   1853) 

.•<!.  1850)   1)32,  '1)20;  2  Id.  Maclach-  135-37,  sees.  1374-78,  citiiia  Douglas 
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Jn  lulju^ting  a  iionoral  avora^e,  the  owiut.^  of  tlic  vrs.>^ol  oonlribuie 
ac-i'ordinu  to  the  value  of  the  \e.<sol  at  the  poii  of  desliiialioii,  and 
the  net  aiuoiiiil  of  her  eniiiinus  lor  the  \(i_\aL!,e.  The  owners  of 
tlie  ear,uo  -axed  eonlrihule  :K-etii(hii,L;  to  the  \;ihie  ol'  their  j)ro|)or(y. 
at  the  port  of  dehxi-rv.  dechietiuLi,  the  frt'i^ht  (hie  thereon.  Tlie 
l»riee  whii-h  the  i^oods  lost  would  ha\e  hrou^ht  at  the  poi'f  of 
delivery,  liavl  the  same  safely  arrived,  is  to  he  .iseertained,  and  the 
freight  deducted:  and  after  deductinp;  his  proportionate  share  of 
the  loss,  the  owner  is  entitled  to  receive  the  halanee,  in  the  way  of 
eonipensation  for  his  loss.^°  And  it  is  held  that  freight  and  vessel 
are  to  be  estimated  in  a  .general  average  as  they  then  are."  But 
in  a  case  in  the  I'niled  States  courts  it  is  held  that  in  case  of 
jettison  of  goods,  thcii'  value  is  generally  to  he  estimated  at  their 
])rime  cost  or  original  value;  or,  if  the  vessel  has  arrived  at  her 
port  of  destination,  at  their  value  at  such  port.^^  If  the  cargo  is 
damaged  and  by  reason  of  the  want  of  a  proper  market  therefor 
at  the  port  of  original  destination  anotlier  port  is  substituted  by 
agreement,  the  price  there  obtained,  less  charges  and  extra  expenses 
of  going  to  said  substituted  port,  becomes  the  basis  of  the  average 
contribution  of  the  cargo. ^^  Although  reciprocity  is  the  usual 
rule  in  general  average  as  respects  the  right  to  compensation  and 
the  duty  to  contribute,  there  arc  well-established  exceptions  which 
include  apparel  and  other  articles  attached  to  the  person.  So 
passengers'  baggage  does  not  contribute  when  in  daily  use,  but 
baggage  stored  in  the  ship  and  not  in  use  does  contribute.^*     So 

V.  Moodv,  9  Mass.  548,  per  Rewnll,  amine  ^Mutual  Safety  Ins.  Co.  v.  Car- 
J.;  Spafford  v.  Dodge,  14  Mass.  79;  S'o  Brig  George,  Ol'c.  Adni.  89,  157, 
Sinionds  V.  White,  2  Barn.  &C.  805,  Fed.  Cas.  No.  9,981;  Spafford  v. 
4  D.  &  R.  .37.'),  2  L.  J.  (0.  S.)  K.  B.  Dodge,  14  Mass.  (50,  79;  Douglass  v. 
159,  26  R.  R.  5G0,  14  Eng.  Rul.  Cas.  Moodv,  9  Mass.  548;  Bedford  Ins.  Co. 
422;  Mutual  Safetv  Ins.  Co.  v.  Car-  v.  Parker,  2  Pick.  (19  Mass.)  1,  11, 
go  Brig  George,  OIc.  89,  157,  Fed.  13  Am.  Dec.  388;  Clark  v.  United 
Cas.  No.  9,981,  followed  substantially  Marine  &  Fire  Ins.  Co.  7  Mass.  3(i5, 
bv  2  Parsons  on  Marine  Ins.  (ed.  370,  5  Am.  Dec.  50;  Bell  v.  Smith,  2 
1808)  .328,  329,  3.30,  337,  343.  The  Johns.  (N.  Y.)  98;  African  Steam- 
English  rule  accords  witli  that  here  ship  Co.  v.  Swanzy,  2  Kav  &  J.  (100, 
as  to  sacrifices  and  outlays:  2  Ar-  25  L.  J.  Ch.  870,  4  W.  R.  210;  Grain- 
nould  on  ^larine  Ins.  (Perkins'  ed.  ger  v.  Martin,  4  Best  &  S.  9,  31  L.  J. 
1850)  930,  *933;  2  Id.  (Maclachlan's  Q.  B.  180,  8  L.  T.  796,  11  VV.  R.  758, 
ed.  1887)  901;  Id.  (9th  ed.  Hart  &  8  Jur.  (N.  S.)  895. 
Simey)  sec.  983,  p.  1222,  contra,  as  ^^  jjogg^g  y.  Mechanics'  Ins.  Co.  2 
to  expenditures  Lowndes  on  General  Storv  (U.  S.  C.  C.)  173,  Fed.  Cas. 
Average  (3d  ed.  1878)  KiO,  167.    See  No.  12,017. 

•renerallv  Hopkins'  Average  and  Ar-  ^^  Wiieaton    v.    China   Mutual    Ins. 

bitration    (4th  ed.  1884)    135  et  seq.  Co.. 39  Fed.  879. 

1"  (hllett  v.  Ellis,  11  III.  579.  "  Heye  v.  North-German  Lloyd,  33 

"  Maggrath    v.    Church,    1    Gaines  Fed.  60. 
(N.  Y.j   196,  2  Am.  Dec.  173.     E.r- 
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bank  bills  of  individuals,  so  carried  for  them  in  a  crate.  l\v  an 
express  company,  which  company,  by  agreement  with  the  owners 
of  the  steamlx)at,  pay  such  owners  a  fixed  sum  annually  for  the 
carrying  of  a  stated  number  of  portable  crates,  with  the  contents 
thereof,  are  bound,  when  saved,  to  contribute  for  such  a  loss.^* 
As  to  goods  of  which  there  is  no' bill  of  lading,  Mr.  Maclachlan 
says  that  in  England  the  practice  is,  ''on  proof  that  the  goods  were 
honestly  on  board  and  jettisoned,  to  allow  for  them  in  general 
average."'  ^^ 

§  3433.  Adjustment  as  affected  by  general  average  clause  in  con- 
tract: affreightment. — '•Except  as  ])rovided  in  the  foregoing  rules. 
the  adjustment  sliall  l)e  drawn  up  in  accordance  with  the  law  and 
practice  that  would  have  governed  the  adjustment  had  the  contract 
of  affreightment  not  contained  a  clause  to  pay  general  average 
according  to  these  rules."  " 

Subdiv.  II.    Other  matters  relating  to  general  average. 
§  3440.     To  what  extent  sacrifice  must  be  successful:  subsequent  accident. 
S  3441.     Other  sacrifices  and  expenses  in  general  average. 
5?  3442.     What  is  not  included  in  general  average. 
1?  3443.     AVho  contributes. 
§  3444.     What  contributes. 

§  3440.  To  what  extent  sacrifice  must  be  successful:  subsequent 
accident. — In  Mr.  Eowndes"  treatise  ho  says  the  prevalent  oi)inion 
formerly  was  that  the  contribution  should  be  limited  to  cases  of 
sacrifices  which  proved  successful,  but  that  such  opinion  has  by 
degrees  given  away  to  a  more  reasonable  doctrine.  The  question, 
however,  is  "not  yet  judicially  delormined,"  but  ''in  practice  equal- 
ity is  obtained  by  treating  the  property  sacrificed  as  if  it  had 
remained  on  board"  exposed  to  "the  same  risks  as  the  remainder;" 
hence  if  all  is  subsequently  lost,  there  is  no  contribution,  because 
the  articles  sacrificed  would  have  been  lost  witli  the  remainder. 
If  by  rea.son   of  an  accident  subsequent  to  the  first  sacrifice  it 

1'  Harris  v.  Moody,  30  N.  Y.  2G6.  Antwei-]!  Rule  1903,  provides  that 

1®  It  is  said  by  Eriierigon  tiiat  "ef-  rights  to  contribution  in  general  aver- 

fects  lor  which  there  is  no  bill  of  lad-  age  shall  not  be  alfected  though  the 

ing  shall  n(jt  l)e  paid  I'or  if  jettisoned,  danger  which  gave  rise  to  the  sacri- 

and  if  saved  they  shall  contribute:"  lice,   or  expenditure,  may  have  been 

Kmerigon    on    Ins.     (Meredith's    ed.  due  to  default  of  one  of  the  i)arties 

1850)    c.  xii.  sec.  42,  p.  4!)2;   2  Ar-  to  the  adventure;  but   this  shall  not 

iir)n!d  on   Marine   Ins.    (I'erkins'   ed.  prejudice    any    reme<lies    which    may 

lMr)0)  Hf»0,  '888;  2  Id.  (Madachlan's  be  open  against  that   party  for  such 

vi\.  1887)  802.  default. 

'"' Yi>rk-.\ntweri»    Rules,    rule    18. 
See  §  '2581  herein. 
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Uocoinos  nooessnry  to  make  a  second  pnorifiee  the  property  sncrificed 
at  iirst.  tliouiih  not  on  l)oard,  is  brou.uht  in  as  a  contribntion 
to  this  second  general  average,  the  result  being  the  same  as  if 
a  smaller  sum  were  made  good  for  the  llrst  sacrilicc,  in  considera- 
tion of  the  |)roperty  then  destroyed  having  escaped  the  second  loss. 
If  by  a  subsequent  accident  a  ])ortion  of  the  property  is  destroyed 
or  the  whole  is  damaged,  the  allowance  in  general  average  made 
in  respect  of  the  previous  sacrilice  is  reduced  proportionately : 
]n-ovided  that  the  facts  of  the  case  reasonably  raise  the  inference 
that  the  jiroperty  first  sacrificed,  had  it  remained  in  the  ship, 
would  have  been  damaged  or  ]iartially  destroyed."  "  Mr.  Maclach- 
lan  says:  "The  occasion  of  the  act  and  the  intention  with  which 
it  is  done  being  such  as  we  have  mentioned,  it  is  not  necessary 
that  success  should  appear  or  be  proved  to  have  followed  it  a.s 
efl'ect  or  cause  in  order* to  its  being  allowed  as  a  general  average 
act.  There  was  a  difl'erent  opinion  prevalent  at  one  time  on  this 
])oint.  The  ])ractice,  however,  is  now  entirely  the  other  way, 
and  seems  in  this  respect  to  be  justified  by  what  is  probably  the 
better  opinion.  ...  In  a  word,  there  is  an  impracticability  in 
the  way  of  making  success  a  condition  that  seems  a  sufficient 
reason  in  law  why  it  should  not  be  exacted;"  and  again:  ''Modern 
practice  with  adjusters  in- this  country  is  to  disregard  the  inquiiy 
as  to  the  success  of  a  jettison,  and  to  adjust  it  on  the  footing  of 
l>eneral  average,  provided  the  conditions  be  satisfied  b}^  the  circum- 
stances of  the  case.  .  .  .  But  .  .  .  there  is  no  doubt 
whatever  about  this  position — that  if  the  ship  survives  the  peril, 
to  avert  which  the  sacrifice  was  made,  and  is  ultimately  wrecked 
in  the  after  part  of  the  voyage,  all  that  is  saved  from  the  wreck 
must  contribute  to  make  good  that  which  was  previously  sacrificed, 
for  without  such  previous  sacrifice  it  is  assumed  that  nothing  would 
have  been  saved  at  all."  ^^  In  this  country  the  rule  is  outlined 
b}'-  the  principle  that  the  sacrifice  is  made  in  case  of  imminent 
peril  for  the  common  benefit  of  the  interests  concerned;  that  is. 
the  .safety  of  the  property,  and  not  that  of  the  voyage,  except 
so  far  as  the  latter  is  a  means  to  the  end;  2°  and  this  is  true  unless 
it  appear  that  the  thing  itself  could  not  possibly  have  been  saved. 

18  Lowmles  on  General  Average  (3d  The  Star  of  Hope,  9  Wall.  (76  U.  S. ) 

ed.  1878)   i)p.  26,  16-20.  203,  19  L.  ed.  646,  per  Clifford,  .T.; 

1^  2  Arnould  on  ]\rarine  Ins.  (Mac-  Delano  v.   Cargo   of  tlie   Gallatin,   1 

lachlan's  ed.  1887)  854,855,896-08:  Wood    (C.    C.)    642,   Fed.    Cas.   No. 

Id.  (9th  ed.  Hart  &  Simev)  sec.  912,  3,/ 51;   Caze  v.  Reilly,  3  Wash.   (U. 

p.  1138;  Id.  i^ec.  979,  980,  pp.  1216  S.  C.  C.)   298,  Fed.  Cas.  No.  2,538; 

et  seq.  Barnard  v.  Adams,  10  How.   (51  U. 

20  See  Columt)ia  Ins.  Co.  v.  Ashhv,  S.)  270,  13  L.  ed.  417;  The  Congress, 

13  Pet.  (38  U.  S.J  331,  10  L.  ed.  186;  1  Biss.  (C.  C.)  42-46,  Fed.  Cas.  No. 
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and  that  its  sacrifice  did  not  contribute  to  the  safetj-  of  the  crew, 
ship,  or  cargo. ^  It  has  been  held,  as  a  general  rule,  that  such 
being  the  objects  of  the  sacrifice,  it  must  be  successful  and  the 
l)roiDerty  saved  to  make  a  case  of  contribution  here.^  But  the 
i-ule  as  generally  stated  needs  some  qualification,  as  is  apparent 
from  the  following:  Thus,  in  a  Massachusetts  case  Putnam,  J., 
says:  "If  that  measure  had  succeeded  this  would  have  been  a 
case  for  a  contribution,  but  it  did  not  succeed.  In  about  one  hour 
after  the  masts  were  cut  away,  the  ship  drifted  and  dragged  her 
anchors  until  she  reached  and  was  wrecked  upon  tlic  rocky  shore. 
It  cannot  be  affirmed  that  the  property  which  was  saved  from  the 
wreck  w-as  saved  by  the  means  of  cutting  away  the  masts,"  ^  So 
in  The  Star  of  Hope,^  Cliff'ord,  J.,  says:  ''The  attempt  so  made 
.  .  .  must  be,  to  some  practical  extent,  successful,  for  if  noth- 
ing is  saved  there  cannot  be  any  such  contribution."  And  in 
Pennsylvania  it  is  declared  that  the  sacrifice  should  ''be  conducive 
to  the  saving  of  the  rest."  ^  In  Lee  v.  Grinnell,^  Iloftman,  J., 
says:  "The  achievement  of  the  object  designed,  even  for  a  very 
short  period  of  time,  will  be  sufficient  to  justify  contribution  not- 
withstanding a  subsequent  loss,  provided  the  ultimate  loss  results 
from  a  new  peril."  So  Washington,  J.,  says:  "The  jettison  must 
be  successful  in  part  at  least,  for  if  the  ship  was  lost  by  the  peril 
it  was  intended  to  avert  there  is  no  contribution  due,"  and  that 
llicre  shall  be  contribution,  "provided  the  object  for  which  the 
sacrifice  was  made  was  attained.""'  So  in  case  of  a  jettison  made 
to  float  an  accidentall.y  stranded  ship,  the  goods  jettisoned  and 
liioir  freight  were  allowed,  even  though  the  ship  Avas  not  l)v  the 
act  enabled  to  float  at  the  time,  but  subsequently  did  so.*     It  will 

."iOOO;    McAndrews    v.    Tliatelier,    3       New  York. — Bradhurst  v.   Colum- 

Wall.  (70  U.  S.)  347,  §  2577  liorein,  bian  Ins.  Co.  9  Johns.  (N.  Y.)  9. 
and  other  ca.ses  cited.  Pennsylvania. — Sims  v.  Gurney,  4 

1  Tlie  Star  of  Hope,  9  Wall.  (70  U.  Binn.   (Pa.)   513,524. 
S.)  203,  19  L.  ed.  ()4(J.  per  Clifford,  J.,       ^  Seudder  v.  Bradford,  14  Pick.  (31 

and  authorities  in  last  note.  Mass.)  13. 

^United   States— HcG   Barnard   v.       ^9  Wall.  (76  U.  S.)  203,  19  L.  ed. 

Adams,  10  How.   (51  U.  S.)   270,  13  G4fi. 

L.  ed.  417;  Williams  v.  Suffolk  Ins.        ^  Sims   v.   Gurnev,   4   Binn.    (Pa.) 

Co.  3  Sum.   (U.  S.  C.  C.)   510,  Fed.  513,  524,  per  Tilf,dn"nan,  C.  J. 
<'a.s.     No.     17,739;     MeAndrews     v.        « 5  Duer  (N.  Y.)  400,  421. 
Thatcher,  3  Wall.  (70  V.  S.)  347,  IS       '  Caze  v.  Reillv,  3  Wash.  (U.  S.  C. 

L.  ed.  155;  Patten  v.  Darlinfr,  1  ClifT.  C.)  298,  Fed.  Cas.  No.  2,538. 
(i:.    S.    C.    C.)    254,    Fed.    Cas.    No.        » The    Nathaniel    Hooper,    3    Sum. 

10.812.  ( F.  S.  C.  C.)  542,  Fed.  Cas.  No.  10,- 

Crninecticut. — Slater    v.    Hayward,  032. 
l»>ihl»er  Co.  2(5  Coim.  128. 

Mtt'-sarhnsetts. — Seuddei'   v.    Brad- 
tord,  14  Pick.  (31  Mass.)  13. 
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lie  a[ii>;ironl.  tlierofoiv,  tlinl  if  llu-  oilier  cstjcntials  of  a  general 
average  aet  exist,  it  is  sullicii'iit  lluil  the  effort  shall  have  hecn 
to  soHK-  praetical  exti'iit  sinressl'ul  in  aceoniplishiiig  the  object 
for  wliich  the  saiiilice  was  made;  (hat  is,  in  saving  ])roperty  from 
that  parlieular  peril  wliieli  the  saerillec  was  intended  to  avert,  hnt 
if  subsequently  a  new  j)eril  intervenes,  whereby  other  pi'operty  on 
the  voyage  is  lost,  then  there  shall  be  contribution  from  the  eU'eets 
saved  for  the  loss  or  damage  sustained  by  the  general  average 
saeriliee  made  to  avert  the  lirst  i)eril.^  Notwithstanding  the  general 
doctrine  in  this  country,  and  aUhough  the  rule  stare  decisis  ought 
to  be  an  arbitrary  one  so  far  as  the  law  is  concerned,  yet  inasmuch 
as  general  average  rests  upon  equitable  principles,  we  are  inclined 
to  favor  the  English  rule  of  practice  above  given  in  those  respects 
wherein  it  differs  from  ours,  and  wo  would  add  that  it  would  seem 
that  the  motive  of  the  sacrifice  rather  than  the  success  of  the  act 
ought  to  be  a  factor  of  great,  if  not  conclusive,  weight.^"  Extraor- 
dinarv  expenditures,  however,  incurred  for  the  common  safety  do 
not.  however,  depend  upon  reimbursement  in  general  average  upon 
the  event  of  the  sliip  and  cargo  being  saved. ^^ 

§  3441.  Other  sacrifices  and  expenses  in  general  average. — In 
addition  lo  the  sacriHces  already  noted  under  the •  York-Antwerp 
Rules  the  following  are  general  average  charges.  Repairs  to  a 
.ship  rendered  necessary  by  voluntary  stranding  are  the  subject 
of  general  average  contribution,  and  are  a  charge  upon  the  under- 
writers who  have  insured  the  ship  against  total  loss  and  general 
average. ^^  So  the  cargo  must  contribute  where  masts,  spars,  and 
rigging  are  cut  away  to  sav6  ship  and  cargo  ;^^  and  the  cutting 
awav  of  masts  and  consequent  damages  are  included  even  though 
the  ship  was  in  ballast  and  there  was  neither  cargo  nor  freight 
to  contribute.^*  If  the  vessel  is  scuttled  and  w^ater  thereby  let  in 
swells  the  cargo  and  damages  the  knees  and  timbers  of  the  vessel, 
this  is  a  general  average  charge.^^ 

9  Caze  v.  Reillv,  3  Wasli.  (U.  S.  C.  sec.  1319,  citing  Spafford  v.  Dodge. 

C.)    298,  305.   Fed.   Cas.  No.   2,538;  14  Mass.   66;   Hassam  v.    St.    Louis 

Lewis  v.   Williams,  1   Hall    (N.  Y.)  Perpetual  Ins.  Co.  7  La.  Ann.  11. 

430.     See  2  Phillips  on  Ins.  (3d  ed. )  ^^Northwestern  Transportation  Co. 

95-lOL  sec.  1318;  2  Parsons  on  Ma-  v.  Continental  Ins.  Co.  24  Fed.  171. 

rine    Ins.    (ed.    1868)    276    ei    seq.;  ^^ 'p|,e  ^^^.^^.y  Qibbs,  22  Fed.  463; 

Destv's  Shipping:  and  Admiralty  (ed.  Potter  v.  Providence-AVashinj^ton  Ins, 

1879)  see.  292,  and  authorities  "above  Co.  4  Mason  (U.  S.  C.  C.)  298,  I'ed. 

cited.  Cas.  No.  11,336. 

1°  See  AValker  v.  L'nited  States  Ins.  ^*  Greelv   v.    Fremont    Ins.    Co.    9 

Co.  11  Serg.  &  R.   (Pa.)  61,  14  Am.  Cush.  (63  Mass.)  415. 

Dee.  610,  and  decisions  noted  in  text.  ^*  Lee  v.  Grinnell,  5  Duer  (N.  Y.) 

"2  Phillips  on  Ins.  (3d  ed.)  102,  310. 
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In  case  a  vessel  and  cargo  are  captured  upon  suspicion  attaching 
lo  the  cargo  only,  and  the  master,  before  adjudication,  pays  money 
for  a  compromise  and  release  of  the  property,  this  is  a  fit  subject  for 
average  or  contribution  between  the  cargo  and  the  vessel. ^^  So  where 
the  vessel  insured  has  been  captured  and  condemned,  but  the  cargo 
liberated,  the  expenses  in  endeavoring  to  recover  the  vessel  are  to  be 
apportioned  as  general  average,  and  borne  by  the  vessel,  freight,  and 
cargo ;  but  the  insured  on  the  vessel  can  only  recover  the  proportion 
c'hargeable  to  the  vessel.^'  The  costs  and  charges  of  the  charterers  of 
0  vessel,  in  procuring  her  liberation  from  capture,  also  form  a  gen- 
eral average  charge  upon  ship,  cargo,  and  freight."  But  otherwise 
of  the  wages  and  provisions  of  the  crew  during  the  time  of  deten- 
tion,^^ And  the  insured  on  a  policy  on  a  ship,  who  sustains 
a  total  lo.-r^s  by  a  seizure  for  illicit  trade,  is  entitled  to  recover 
all  expenses  fairly  incurred  in  obtaining  a  restoration  of  the  pro- 
ceeds of  the  ship  on  condenmation  and  sale.^°  So  a  voluntary 
composition  witli  pirates  for  the  common  safety  and  benefit  is 
general  average.^ 

Damage  to  bulwarks  consequent  upon  cutting  away  mast.s  and 
.spars  are  general  average,^  and  if  the  bulwarks,  decks,  stanchions, 
or  bulkheads  of  the  vessel  are  cut  away,  this  is  a  charge  in  general 
average.^  And  costs  of  a  salvage  suit  by  salvors  suing  jointly 
against  all  the  property  are  general  average.*  So  also  are  goods  lost 
if  put  into  lighters  from  a  stranded  vessel  and  lost.^  Cables,  an- 
chors, and  masts  .sacrificed  while  the  vessel  was  on  a.  reef  are  includ- 
ed.^ So  also  where  the  cable  to  the  best  bower  anchor  was  cut  and 
the  vessel  fastened  to  prevent  her  drifting.' 

Expenses  incurred  to  enaljle  an  acci<lentally  stranded  ship  to 
comidete  her  voyage  are  inchidcd.^  And  if  there  is  a  connuon  peril 
and  the  existing  conditions  are  such  as  U>  justify  in  the  mind  of 

iBDou^rlas  V.  McKxIv,  9  Mass.  548.  Adams,  10  How.   (51  U.  S.)   270,  13 

^■^Juiiiel     V.     Marine    Ins.     Co.     7  L.  od.  417. 

.Johns.  412,  5  Am.  Dec.  28.3;  Watson  ^  kelson   v.    Belmont,   5   Duer    (N. 

V.  Marine  Ins.  Co.  7  Johns.   (\.  Y.)  Y.)  310. 

57,  58.  *  Peters  v.  Warren  Ins.  Co.  1  Story 

"SpafTord  V.  Dod^e,  14  Mass.  (56;  (U.    S.    C.    C.)    4()3,    Fed.    Cas.   No. 

Kern  v.  (irowinfj,  1  lirev.  (S.  ('.)  50().  11,034. 

19  SpalTord  v.  iJod-re,  14  Mass.  (iO.  *  Lewis  v.  Williams.  1  Hall  (N.  Y.) 

2°  Francis  v.  Ocean  Ins.  Co.  0  Cow.  430. 

(N.  Y.)  404.  «  Walker  v.  Inited  States  Ins.  Co. 

1  Hicks  V.  Palinfjton,  Moore,  (^  H.  11  Ser<,'.  &  U.  (Fa.)  01,  14  Am.  Dec. 
207.  OKI. 

2  Fatten  v.  Darlinjr,  1  Ciilf.  (F.  S.  '^  P.irl<Iev  v.  l'res<rrave,  1  East,  219, 
C.    C.)    2()(;,    Fed.    Cas.    No.    10,812;  220,  <i  K'.  H.  250. 

Caze  V.  lieillv,  3  Wash.  (U.  S.  C.  C.)        »  McAn<lrews  v.  Thatcher,  3  Wall. 
298,  Fed.  Cas.  No.  2,538;  Haniard  v.     (70  F.  S.)  .347,  18  L.  ed.  1.55. 


^  3141  JOYCE  ON  INSURANCE 

tlie  nia>li'r  a  present  belief  iu  an  ininiiuent  and  pending  danger, 
the  damage  done  to  a  vessel  and  her  maeliinery  through  efforts  to 
iloat  her  when  aground  or  sti'anded  are  general  average  ineluding 
c\|»ens(.s  re>ulling  I'roni  engine  damage  and  eost  of  lightering. 
\\  lu  10  a  ship  and  cargo  are  aground  and  the  conditions  are  such 
;i>  iti  actually  induce  in  the  master's  mind  a  belief  of  an  imminent 
1  tori  I  it  justifies  a  general  average  even  though  subsequently,  upon 
investigation,  a  belief  may  be  created  that  a  less  drastic  and  exj)en- 
sive  method  might  have  sulliced.^*  Costs,  expenses,  and  counsel  fees 
in  releasing  a  vessel  captured  and  libeled  as  prize  are  also  subjects 
of  general  average.^  So  the  expenses  of  a  trial  and  appeal  in  a  for- 
eign court  constitute  a  general  average  loss.^°  And  it  is  held  that  if 
part  of  the  cargo  be  sold  in  a  foreign  port  by  the  master  to  supply 
the  necessities  of  the  ship,  the  owner  of  it  may  be  entitled,  in 
case  the  ship  or  owners  cannot  satisfy  his  demand,  to  proceed 
against  other  owners  of  cargo  to  contrilmte,  in  proportion  to  their 
respective  interestsi,  toward  his  indemnity. ^^  But  where  a  schooner 
on  inland  waters  was  damaged  by  collision  with  a  propeller  and 
put  into  the  neai-est  port  of  repair,  and  slight  repairs  being  made 
she  was  towed  to  her  final  destination  and  her  cargo  delivered,  it 
was  held  that  such  cargo  was  liable  to  general  average  contribution 
for  the  expenses  of  bringing  the  vessel  from  the  port  of  necessity 
and  repairs  to  the  port  of  destination.^^  So  where  a  vessel  in  enter- 
ing a  harbor  breaks  her  rudder  thereby  becoming  unseaworthy 
and,  by  agreement  between  insurer  and  owner  to  seek  a  certain 
nearest  port,  for  repairs  she  is  tow-ed  there,  upon  being  loaded  wath 
lumber  for  the  Ijcnefit  of  both,  the  towage  expense  is  a  general 
average  charge. ■'^^ 

If  a  ves»;el  runs  aground  and  is  through  fear  of  perishing  deserted 
by  the  master  and  crew,  who  take  a  portion  of  the  ship's  cargo  into 
the  boat  with  intent  to  save  the  same,  and  a  necessary  jettison  is 
3Tiade  of  a  part  of  the  goods  so  taken,  but  the  sacrifice  is  not  for  tin; 
common  benefit,  and  the  ship  and  the  remaining  cargo  are  subse- 
cjuently  saved,  yet  there  shall  be  no  contribution  to  the  owners  of 
ihe  ])roperty  lost  by  jettison  either  from  the  goods  saved  in  the  boat 
or  ship.^^  And  if  the  property  of  which  jettison  is  made  had  no  pe- 

8^  Wilcox,     Peck     &     Hiiohes     v.  ^2  Qoodvvillie  v.  McCarlliy,  45  111. 

American  Smelting  and  Refining  Co.  187. 

(U.  S.  D.  C.)   210  Fed.  89.  ^^a  DoHar    v.    La    Foneiere    Com- 

9  Delaware  Ins.  Co.  v.  Delannie,  3  pagnia   (U.  S.  D.  C.)   162  Fed.  56.3, 

Binn.  (Pa.)  295.  aft'M  181  Fed.  945,  104  C.  C.  A.  409, 

i»  Dorr  v.  Union  Ins.  Co.  8  Mass.  40  Ins.  L.  J.  103. 

494.  ^^  Wliitteredge  v.  Norris,  0  Muss. 

"  Ttie  Leonidas,  01c.  12,  Fed.  Cas.  125. 
No.  8,262. 
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cuniary  value  at  the  time,  as  in  ease  of  wood  on  deck  so  situated  that 
it  would  have  been  lost  at  any  rate,  contribution  cannot  be  claimed.^* 
80  cargo  lawfully  jettisoned  is  a  ground  for  general  average. ^^ 
If  cargo  is  Uiwfully  jettisoned  a  maritime  lien  is  held  to  exist  in 
favor  of  its  owner  on  the  vessel  for  the  contributory  share  of  aver- 
age contribution,  and  this  may  be  enforced  by  a  proceeding  in 
rem  against  the  vessel  and  the  remaining  cargo  undelivered.^^ 
And  where  a  part  of  the  cargo  was  jettisoned  and  the  ship  upon 
arrival  at  a  foreign  port  was  lil>eled  and  sold,  it  was  held  that 
there  should  be  paid  out  of  the  proceeds  of  the  sale  before  the 
bottomry  bonds  these  claims  of  the  ship's  agents  for  money  ad- 
vanced in  payment  of  her  part  of  the  general  average.^''^  If  goods 
are  jettisoned  for  the  safety  of  the  ship  and  no  freight  is  earned, 
the  contribution  is  to  be  made  by  the  ship  alone  without  including 
the  freight."  And  in  case  of  a  necessary  jettison  all  benetited 
must  contribute  in  due  proportion."  And  where  a  new  and  sea- 
worthy steamer  on  a  voyage  from  Buffalo  to  Chicago  with  passen- 
gers and  cargo  encountered  a  severe  storm  on  Lake  Huron,  and 
to  prevent  the  innninent  danger  of  loss  of  the  vessel,  her  passengers, 
cargo  and  freight,  a  jettison  was  made  of  a  part  of  the  goods,  where- 
by the  boat,  though  much  injured  was  saved  and  arrived  with  the 
residue  of  the  cargo,  it  was  held  a  case  of  general  average.^"  But 
where  a  part  of  the  cargo  was  jettisoned  to  take  on  the  passengers 
and  crew  of  a  ship  in  distress  and  sinking,  it  Avas  held  not  a 
charge  against  the  insurers  of  ship  or  cargo. ^  An  insured  may 
recover  the  contributory  share  due  him  for  loss  by  jettison  in 
the  first  instance  by  the  insurer,  before  resorting  to  those  entitled 
to  contribute.'^  And  where  goods  are  jettisoned  the  insurers  on 
freight  are  liable  without  waiting  for  the  adjustment  of  general 
average,  and  this  is  so  even  though  it  is  stipulated  that  the  loss 
shall  be  paid  within  a  specified  time  ''after  proof  and  adjustment 
thereof.'*^     If  the  necessity  for  a  jettison  arises  from  the  vessel's 

i*Tlie    Adclo    TluK-kcra,    24    Fed.  15!),  2G  K.  K.  5G0,  14  En<,^  Kul.  Cas. 

SOJt.  422. 

"  Le  Roy  v.  Gouvcriieur,  1  Johns.  2°  Rossitcr    v.     Chester,     1    Done:. 

Ca.s.    (N.   Y.)    22();   Saltus  v.   Ocean  (Mich.)  ir)4. 

Ins.  Co.  14  Johns.  (\.  Y.)  13S.  ^  Dabney  v.  New  EngUind  Mutual 

"Dupont  de  Xenicjurs  v.  Vanee,  19  Marine  Ins.  Co.  14  Allen  (f)G  Mass.) 

How.  (00  U.  S.)  I(i2,  15  L.  ed.  584.  .300. 

!■'  The  Dora.  34  Fed.  343.  2  ]\ra<,'grath  v.  Church,  1  Caines  (X. 

"  Tudor  V.  Maeoniher,  14  Pick.  (31  Y.)    106,  2  Am.  Dec.  173.     But  seo 

Mass.)  34.  Lapsley  v.  Pleasants,  4  Binn.   (Pa.) 

19  Barnard  v.  Adams,  10  How.  (51  .502. 

U.  S.)   270.  .303,  13  L.  ed.  417;   Si-  ^  i^,„.<i  y  Nejitune  Ins.  Co.  10  Gray 

nionds  V.  \Vlii(e.  2  Barn.  &  ('.  S05,  4  (7()  Mass.)  lO'J. 
D.  &  K.  375,  2  L.  J.   (O.  S.)  K.  B. 
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imsi'iiwoilliiiioss.  (lie  m'sscI  is  lialilc  lor  llio  ^Odds  thrown  ovor- 
lioaril.*  Only  t^o  nnicli,  liowi'ver.  of  tlic  car^o  as  is  jettisoned  nuist 
be  made  uood  in  ueneral  avi'iaiic  vww  tliou<>;li  the  residue  is, 
ujton  uidoadinu  to  repair,  found  unlit  to  he  reshijipevl  and  is  sold.* 
It  is  lield  in  a  case  in  the  United  Slates  ciicuit  court  of  appeals 
lliat  a  jettison  of  cattU^  insured  docs  not  create  an  alxsolute  total 
loss  where  |>art  are  saved,  and  that  it  is  unimportant  whether  they 
were  jettisoned  for  the  purimse  of  hein.i!;  saved  or  to  lighten  the 
ship.^  The  loss  on  a  sale  of  a  part  of  the  caro;o  at  a  port  of 
refuge  for  the  benefit  of  all  the  interests  involved  is  a  general 
average  ciiarge;  so  also  where  sold  for  necessaries  or  to  make  repairs 
to  enable  the  voyage  to  l)e  renewed  for  the  benefit  of  all  concerned.''' 
Damage  to  particular  goods,  necessarily  arising  from  some  act  done 
for  the  general  .safety  of  the  ship  and  cargo,  is  a  subject  of  general 
average.* 

§  3442.  What  is  not  included  in  general  average. — In  addition 
to  those  matters  already  considered  the  following  have  been  held 
not  general  average  charges.  If  masts  are  cut  away  at  sea,  and 
the  vessel  lies  for  a  time  disabled,  and  afterward  alters  her  course 
and  jjuts  away  for  a  port  of  safety  to  refit,  wages  and  provisions 
are  not  allowed  in  general  average  during  the  time  of  such  deten- 
tion, but  only  from  the  time  of  altering  her  course.^  Where  by 
stranding  a  part  of  the  cargo  is  damaged  it  is  not  general  average.^" 
A  sale  of  a  moiety  in  quantity  and  value  of  the  cargo  to  prevent 
a  release  from  captors  is  not  general  average  ;^^  nor  is  a  sale  in 
a  port  of  necessity  to  pay  money  raised  on  bottomry. ^^  A  removal 
in  a  port  of  necessity,  for  the  purpose  of  repairs,  of  perishable 
fruit,  which  increased  an  incipient  decay  and  precipitated  an  entire 

^Lawrence   v.    Minturn,    17    How.  Eiig.  Rul.  Cas.  277;  The  Hoffnung,  (> 

(58  U.  S.)  100,  15  L.  ed.  58;  Dupont  C.  Rob.  112;  Riciiardson  v.  Nourse,  3 

V.  Vance,  19  How.  (60  U.  S.)  1()2,  15  Barn.    &    Aid.    237,    22    R.    R.    308: 

L.  ed.  584.  Lowndes  on  General  Average  (3d  ed. 

^  See  Saltus  v.  Ocean  Ins.  Co.  14  1878 )  153  et  seq. ;  Hopkins'  Average 

Johns.  (X.  Y.)  138.  and  Arbitration  (4th  ed.  1884)  134. 

^  Monroe  v.  British  &  Foreign  Ma-  *  Maggiath  v.  Church,  1  Caines  (N. 

rine  Ins.  Co.  3  U.  S.  C.  C.  A.  280,  52  Y.)  190,  2  Am.  Dec.  173. 

Fed.  77,  5  U.  S.  App.  179.  ^  xi,e  Mary,  1  Sprague   (U.  S.  D. 

•^The  Leonidas,  1  Ole.  12,  15,  Fed.  C.)   17,  Fed.  Cas.  No.  9,188. 

Cas.  No.  8,262;   Mutual   Safety  Ins.  i°  Rathbone  v.  Fowler,  6  Blatc.hf. 

Co.  V.  The  George,  Olc.  89,  96  Fed.  (U.    S.    C.    C.)    294,   Fed.    Cas.   No. 

Cas.  No.  9,981;  The  Packet,  3  Mason  11,584,  12  Wall.   (79  U.  S.)   102,  20 

(U.  S.  C.  C.)  255,  260,  Fed.-  Cas.  No.  L.   ed.   281. 

10,654;  Giles  v.  Eagle  Ins.  Co.  2  Met.  ^^  Vandenheuvel  v.  United  Ins.  Co. 

(43  Mass.)    140,  144;  American  Ins.  1  Jolins.   (N.  Y.)   406. 

Co.  V.  Coster,  3  Paige   (N.  Y.)  323:  ^2  pope  v.  Nickerson,  3  Storv   (U. 

The  Gratitudine,  3  C.  Rob.  240,  24  S.  C.  C.)  465,  Fed.  Cas.  No.  1]"274. 
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loss  of  the  fruit,  is  not  a  matter  for  general  average. ^^  And  repairs 
to  a  ship  in  a  port  of  refuge  not  caused  by  jettison  are  not  general 
average.^*  So  a  voluntary  stranding  necessitated  by  an  unjustifi- 
able deviatron  or  the  master's  negligence  is  imputable  to  his  fault. ^^ 
And  if  the  original  unseaworthiness  of  the  vessel  occasions  the 
necessity  for  a  jettison  or  sacrilice,  or  if  the  same  arises  from  a 
fault  in  not  supplying  necessary  fuel  and  the  like,  it  is  not  a  case 
of  general  average. ^^  Neither  the  master's  commissions  nor  dis- 
bursements nor  the  premium  of  exchange  are  included."  And 
where  a  general  ship  parted  convoy  in  a  gale,  and,  being  attacked 
by  a  privateer,  sustained  damage  and  tlie  loss  of  one  man,  and 
four  were  wounded,  it  was  held  that  the  expenses  necessitated  for 
ship's  repairs  and  of  curing  the  sailors  were  not  general  average.^® 
So,  although  a  sailor,  whose  feet  were  frozen  in  the  ship's  boat 
on  a  whaling  voyage,  was  held  entitled  to  be  cured  at  the  ship's 
expense,  such  expenses  were  declared  not  a  general  average  charge 
on  all  concerned,  but  strictly  a  charge  on  the  shipowners,  which 
came  out  of  their  earnings  or  arose  from  their  proprietary  interest 
in  the  voyage. ^^  If  the  ve.^sel  is  stranded  and  the  cargo  is  taken 
off  merely  to  lighten  the  boat,  and  not  because  the  cargo  is  in 
danger,  there  is  no  general  average.^"  If  goods  are  damaged  in 
con.sequence  of  the  vessel's  striking  on  the  bar  on  entering  her 
port  without  a  pilot,  the  insurer  will  not  be  liable  for  a  general 
average,  unless  it  appears  that  the  master  waited  a  reasonable  time 
for  a  i)ilot,  or  was  justified  by  some  impending  danger  or  urgent 
necessity  in  adventuring  over  the  bar  williout  one.^     And  where 

"  Bond  V.  The  Superb,  1  Wall.  Jr.  S.)  563,  35  L.  J.  C.  P.  23,  15  L.  T. 

(U.    S.    C.   C.)    355,   Fed.    Cas.    No.  70,  15  W.  R.  2G4,  24  Eng.  Rul.  Cas. 

1,624.     See  Johnson  v.  Chapman,  19  414,  per  Willis,  J. 

Cora.  B.  (N.  S.)  563,  35  L.  J.  C.  P.  "Dodge    v.    Union    Ins.    Co.    17 

23,  15  L.  T.  70,  14  W.  R.  264,  24  Eng.  Mass.  471.     See  Brooks  v.   Oriental 

Rul.  Cas.  414,  per  Willis,  J.  Ins.  Co.  7  Pick.  (24  :\[ass.)  259. 

"  Padelford  v.  Boardnian,  4  Mass.  ^^  Tavlor  v.  Curtis,  Holt  N.  P.  192, 

54H.  6  Taunt.  608,  2  Marsh.  309,  4  Camp. 

»*The  Portsmouth,  9  Wall.   ( 7(i  U.  337,  16  R.  R.  686,  14  Eng.  Rul.  Cas. 

S.)  682,  19  L.  ed.  7.54.  363. 

"Dupont  V.   Vanfe,  19  How.   (60  ^^  Reed  v.  Canfield,  1  Sum.  (U.  S. 

U.  S.)  1()2,  15  L.  ed.  584;  Lawrence  C.  C.)  195,  Fed.  Cas.  No.  11,641.    Sec 

V.  .Minturn.  17  How.  (58  C.  S. )  100,  Ncvitt  v.  Clarke,  Ulc.  316,  Fed.  Cas. 

15  L.  ed.  58;   Scldoss  v.  Hcriot,   14  No.  10,138. 

Com.  B.   (N.  S.)   59,  32  L.  J.  C.  P.  20  |^„„jj,^.ill^.  Ciderwrifers  v.  Pence. 

211,    10    .Jur.    (N.    S.)    7(i,    8    L.    T.  f)3  Kv.  96.  40  Am.  St.  Rep.  176,  19 

246,  11  W.  R.  5!»6;  W..hirisoii  v.  I'ricc,  S.  W.  10,  14  Kv.  Law  R.  21,  21  Ins. 

L.  R.  2  q.  B.   I).  91,  46  L.  J.  (^  B.  L.  J.  493. 

551,  3<i  L.  T.  354,  .25  W.   U.  4(ii).  .3  ^  De  Pau  v.  Jones,  1  Brev.  (S.  C.) 

Asp.    .M.    C.    407,    per    Lush,    C.    J.;  437. 
Johnson  v.  Chapman,  19  Com.  B,  (N. 
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liy  fii>;i  perils  llie  vcssol';;  l)()\vs|iiil  lulls  gave  way,  and  being  repaired 
was  by  beavy  woatbiM-  (b-ivou  back  and  delayed  as  to  ber  voyage, 
tbe  wages  ami  inainlenanee  of  tbe  iiiasler  and  crew  and  of  repairs 
to  tbo  vessel  were  beld  not  gciicr;il  average  cbarges.^  So  tbe  wages 
of  tbe  crew  dnring  tbe  tletention  hy  an  embargo  are  not  cbargcable 
to  tbe  sbip.  nor  are  liiey  general  average,  bnl  fall  excbisively  on 
tbe  freiglit.'  Nor  are  tbey  general  average  wbere  tbe  vessel  arrives 
at  ber  ontport  injnred  by  tem|>ests  and  delivers  ber  cargo  and  earns 
freigbt,  and  is  detained  to  receive  necessary  repairs,  nor  are  tbo 
nnderwriters  liable  for  tbem  in  sncb  case.*  A  sale  of  part  of  tbe 
largo  to  repair  a  sliip  forced  by  stress  of  weatber  to  put  back, 
said  repairs  exceeding  tbe  sbi|)'s  rei)aired  valne,  and  tbe  difference 
between  tbe  proceeds  of  tbe  sale  and  wbat  it  wonld  bavc  brongbt 
liad  it  arrived  exceeding  tbe  sbip's  rejiaired  value,  was  held  not 
a  general  average  cbarge.^  If  goods  be  put  into  lighters  for  the 
mere  purpose  of  delivery,  it  is  not  general  average,  nor  is  it  such 
wbere  tbe  goods  in  lighters  are  put  in  to  save  the  sbip  and  cargo 
or  to  lighten  the  vessel  entering  a  port  or  river  where  the  ship  is 
lost,  even  tboiiuli  tbe  goods  in  tbe  lighters  are  saved. ^  Where 
the  m-vSter  runs  tbe  sliip  on  shore  to  prevent  ber  from  being  cap- 
tured Dv  an  enemy,  ami  ibe  ship  is  lost,  Imt  the  cargo  saved, 
tbe  cargo  will  not  be  held  to  contribute  to  rei)air  tbe  loss  of  the 
ship,  but  the  owner  of  tbe  ship  will  be  entitled  to  freight  and 
reasonable  salvage.'  Loss  arising  partly  from  mistake  and  jiarlty 
from  a  casualty  insured  against  is  not  general  average.^  And 
where  a  vessel  was  scuttled,  a  cargo  of  lime  being  sacrificed  to 
save  her,  and  there  was  at  tbe  time  no  possibility  of  saving  the 
cargo,  the  cargo  owners  were  beld  to  have  no  claim  against  the 
shipowners  for  contribution.^  Expenses  of  repairs  at  an  inter- 
mediate port  necessitated  by  ordinary  decay  or  wear  and  tear  are 
not  general  average  charges.^" 


^  Power  v.  Wiiitmore,  4  Maule  & 
S.  141,  IG  R.  R.  41(). 

^  McBride  v.  ]\Iarine  Ins.  Co.  7 
Jolm.s.  (X.  Y.)  431. 

*  Dunliam  v.  Commercial  Ins.  Co. 
11  .lolins.  (N.  Y.)  315.  0  Am.  Dec. 
374. 

5  Hallett  V.  Wimaiti,  0  Com.  P.. 
:)Sn,  If)  L.  J.  C.  P.  281,  82  n.  U.  AM). 

SEppes  V.  Tucker,  4  Call.  (Va.) 
34(5. 

''^  Emcrigon  on  Ins.  ( .Meredith's  ed. 
1850)  e.  xii.  sec.  41,  ]>.  474. 

'  Dodge  V,  Union  Ins.  Co.  17  Mass. 
471. 


8  Crockett  v.  Dodge,  83  Fairf.  (12 
I\Ie.)  1!)0. 

10  Ross  v.  The  Active,  2  Wash.  (U. 
S.  C.  C.)  226,  Fed.  Cas.  No.  12,071. 
jMr.  Hopkins  raises  a  ]H'Culiar  rjnes- 
tion,  'Svlietlier  the  owners  of  ship 
and  cargo  wlio  have  thus  contributed 
l)y  virtue  of  a  decree  in  admiralty 
can  afterward  recover  from  the  pas- 
sengers wliose  lives  were  saved  tliat 
)K)rtion  of  salvage  which  relates  to 
the  preservation  of  their  lives.  .  .  . 
There  is  a  rule^  notwithstanding  in 
the  admiralty  court — a  strange  one. 
it  will  be  thought — that  salvage  for 
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§  3443.  Who  contributes. — A  consignee  and  absolute  owner  is 
liable  to  contribution  in  general  average,"  but  he  is  not  liable 
as  consignee  for  contribution  except  the  payment  be  mentioned 
in  the  bill  of  lading. ^^  It  is,  however,  the  master's  duty  to  cause 
an. average  adjustment  to  be  made  and  to  hold  the  cargo  and 
enforce  payment  due,  or  until  each  contributor  pays  his  share  or 
a  proper  average  bond  is  given  as  security,  for  he  has  a  lien  on 
the  cargo  until  the  average  is  paid.  If  the  m^ister  neglects  his 
duty  in  this  respect,  and  delivers  the  cargo  to  consignees  without 
taking  such  bond,  the  persons  entitled  to  contribution  have  an 
action  against  the  master,  the  ship,  or  her  owners  for  whatever 
they  might  liave  received  under  a  general  average  fairly  and 
honestly  made.^^  Again,  inasmuch  as  a  master  of  a  vessel  is  re- 
quired to  be  an  experienced  and  reasonably  skilful  navigator  an 
error  of  judgment  which  he  would  not  have  committed  by  reason 
of  such  experience  and  skill  becomes  negligence,  and  if  by  reason 
of  his  negligent  navigation  a  steamsh'ip  is  stranded  the  consignees 
of  the  cargo  are  relieved  from  contribution  and  general  average; 
and  in  an  action  to  enforce  general  average  the  ship  does  not  estab- 
lish her  claim  upon  proof  of  the  bare  fact  that  she  was  stranded. ^^^ 

life  from  a  sinking  ship  cannot  be  v.  Vance,  19  How.  (60  U.  S.)  169,  L") 

flaiiiicd  unless  there  be  a  saving  of  L.   ed.    .')S4:    Gillett    v.    Ellis,   11   111. 

."oine  cargo  also.     ...     It  is  cer-  579.     See  United  States  v.  Wilder,  3 

tain  that   in  the  modern   practice  of  -Sum.    (U.   S.  C.  C.)    308,  Fed.   Cas. 

I  he  admiralty  court  the  risk  of  lives  No.  16,094;   Loring  v.  Neptune  Ins. 

ill   the  vessel  saved  and  the  risk  of  Co.   20   Pick.    (37   ^fass.)    411;    The 

lives  of  the  salvors  is  taken  into  ac-  Iloffnung,  6  C.  Rol).  112;  Abbott  on 

count:  and  when  death  is  occasioned  Shipping    (8th    ed.)    614.      See    The 

by   collision   a  scale  of  value  is  ar-  Alliance,  64  Fed.  871. 
ranged    for    the    ship's    company:"        ^^*  Pittsburg   &    Erie   Coal    Co.   v. 

Hopkins*    Average    and    Arbitration  George  Urban  ^Milling  Co.  239  Fed 

(4th  ed.  1884)    1.30,  l.')l.     He  notes  271,  152  C.  C.  A.  259^,  rev'g  226  Fed. 

the  case  of   The  Fusilier,   Brown  &  332   (in  this  case  the  captain  of  the 

L.  341,  to  the  effect  "that  when  sal-  steamer   had  had    limited    experience 

vage  services  are  enhanced  on  account  in  that  capacity  but  he  had,  however, 

of   the   saving   of   passengers'    lives,  been  in  service  on   the  Great   Lakes 

or  a  sura  is  given  for  the  salvage  of  a.s  a  licensed  officer  from  1900  to  the 

life,    the   cargo    is   to    contribute    a.s  time   of  the  grounding   of   tlie  sliip 

well  as  the  sliip,"  and  says  the  deci-  in   1909  and  had,  every  .season  since 

sion    raises    the   doubt    mentioned    in  he  had  been  in  command,  visited  the 

tl'f"  te.\f.  port  where  the  loss  occurred.    It  also 

"  Dupoiit  V.  Vance,  ]9  How.    (60  apfjcared  that  the  vessel  stranded  on 

L'-  ^-j  102,  ]7!).  L5  L.  e<i.  .')H4.  a  fine  morning,  in  l)road  daylight  with 

^^Scaife  V.  Tol)in,  .'{  Barn.  &  Adol.  no  fog,  gale  or  extraordinary  condi- 

523,    1    L.    .1.    K.    B.    183,   37    II.    U.  tions  of  any  kind;   that   the"  aid.s   Ic 

50(».  per  Lord  Tenterden.  .  navigation  were  in  plain  sight  and  in 

^'  Ileye  v.  The  North  German  place,  but  in  making  a  turn  the  cur- 
Lloyd.  33  Fed.  60,  2  L.H.A.  87,  afi'd  rent  was  found  to  be  stronger  than 
30  Fed.  70."),  2  L.H..\.  287;  DuponI  had  been  expected  and  before  the  vcs- 
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Tlio  i>\viuT  (»!'  iioud-  cliar.m'alile  with  uoiu'raJ  averagv  is  hekl  pcr- 
.-onally  liablo  lor  tlio  aiiioiiiit  of  his  contribution,  tlion<ih  he  has 
ahan^loncil  to  the  insurers.^'  (Kmums  of  sixrio  on  board  a  stranded 
and  iri'bound  \i-ssel,  and  which  i>  carried  over  ice  and  by  hind 
to  its  tlestinalion,  contribnles  to  general  average  expenses  incurred 
after  specie  is  tatcen  from  the  vesseL^^  And  the  insurers  of  tlie 
interest  of  one  who  adxancctl  money  to  shipowners,  in  consider- 
ation of  the  ritiht  to  lill  up  a  cci'tain  part  of  \\\v  tonnaji;e,  for  that 
voyao^e,  with  ^oods  of  himself  oi-  others,  are  subject  to  general 
contril)ution  for  salvaue  decreed  to  a  recapture  of  the  ship.^^*  Ma- 
riners are  exemj^t  from  contribution  except  in  cases  of  recapture  and 
ransom.-^''  Insurers  uiidei'  ihe  sue  and  labor  chuise  are  lield  liable 
for  general  axeraue  exj)enses  incurred  in  an  attempt  to  save  tho 
property.^'  The  case  may  be  sueh,  however,  that  if  the  under- 
writers upon  cattle  were  the  same  as  the  underwriters  on  freight, 
no  ineonvenience  would  arise  from  the  faet  that  the  master  had 
failed  to  take  steps  to  secure  average  adjustment  made  at  the  port 
of  destination.  So  when  a  claim  was  made  under  the  sue  and 
labor  clause  and  it  ai)i)eared  that  the  master  was  compelled  to 
deviate  to  discharge  cattlemen  who  had  refused  to  work  and  to 
}>rocure  others  and  the  expenses  thereby  neecssitated  were  incurred 
solely  to  prevent  mortality  of  live  stock  and  incidentally  the  loss 


sel  could  be  straightened  slie  grounded  The  Star  of  Hope,  fl  Wall.  (70  U.  S.) 

and   evidently   it    was   a   question    of  232,    19   L.   ed.    G4G;    MeAndrews   v. 

.iudgment  to  determine  how  to  make  Thatcher,   3   Wall.    (70   U.    8.)    374, 

the  turn,  it  being-  in  evidence  that  a  18  L.  ed.  162;  Barnard  v.  Adams,  10 

vessel  doas  not  "come  in  twice  alike").  How.  (51  U.  S.)  302,  13  L.  ed.  430; 

^*  So  Iield  in  Delaware  Ins.  Co.  v.  Norwich   &   New   York   Transp.    Co. 

Delaunie,    3    Binn.    (Pa.)    295.  v.    Ins.    Co.    of   North    America,   118 

i^Bevan  v.  Bank  of  United  States,  Fed.  311;  Chrystal  v.  Flint,  82  Fed. 

4  Whart.   (Pa.)  301.     See  Nelson  v.  478;     Earnmoor    Steamship    Co.    v. 

Belmont,  5  Duer   (N.  Y.)   310,  aff'd  New  Zealand  Ins.  Co.  73   Fed.  872; 

21  N.  Y.  36.  Sonsmith  v.  The  J.  C.  Donaldson,  21 

Insurers  of  a  cargo  are  liable  for  Fed.  673;   The  Alcona,  9  Fed.   173; 

a    general    average    loss   when    there  Sturgess  v.  Cary,  2  Curt.   (U.  S.  C. 

was    a    voluntary    stranding    of    the  C.)    68,  Fed.   Cas.  No.  13,  572;  Rca 

ship    in    a    case    of    imminent    ])eril,  v.  Cutler,  1   Sprague  136,  Fed.  Cas. 

for  the  preservation  of  the  crew,  the  No.    11,590;    Patten    v.    Darling,    1 

ship   and   the   cargo,   followed   by   a  Cliff.  266,  Fed.  Cas.  No.  10,812;  Mut- 

total  loss  of  the  ship,  where  the  whole  ual   Safety  Ins.    Co.  v.   The  George, 

of  the  cargo  wa-s  taken  safely  out  of  Olcott,  99,  Fed.  Cas.  9,981. 
the   vessel.      Columljian    Ins.    Co.    v.        i^a  Sansom  v.   Ball,  4  Dall.    (4  U. 

Ashbv,  13  Pet.    (38  U.   S.)    331,  10  S.)  459,  1  L.  ed.  908. 
L.  efi.   186,  rited  in   Ralli  v.   Troop,       ^^  The  Saratoga,  2  Gall.   (T^.  S.  C. 

157  U.  S.  394,  39  L.  ed.  747,  15  Sup.  C.)   ]64,  Fed.  Cas.  No.  12,355. 
Ct.    657;    Fowler    v.    Rathbone,    12       i' Bordes  v.  Hallett,  1  Caines   (N. 

Wall.  (79  U.  S.)  117,  20  L.  ed.  284;  Y.)   444. 
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of  freight  which  was  insured  the  loss  would  be  recoverable  from 
the  underwriters  in  the  first  instance  who  upon  payment  would 
have  been  subrogated  to  insured's  right  to  recover  contribution  in 
general  average.^''*  So  insurers  or  owners  of  slaves  saved  by  a  jetti- 
son sacrifice  must  contribute  in  general  average,-'^  and  slaves  being- 
then  considered  personal  property,  this  would  a})ply  to  live  stock. 
If  cargo  is  jettisoned  and  the  assured  is  owner  of  ship  and  freight, 
he  cannot  recover  of  the  underwriters  on  that  subject  what  he 
would  be  compelled  to  refund  to  them  as  such  owner.^^  Owners 
are  nevertheless  subject  to  contribution  even  though  consignees 
stipulate  to  pay  average.^"  In  respect  of  i)rcpaid  freight,  Mr. 
Lowndes  says  of  the  English  rule  thai  the  cliarfcrer.  and  udt  the 
shii^owner,  is  liable  to  contribute.^ 

Effect  of  Harter  Act.  It  is  held  in  the  Federal  Supreme  Court 
that:  (1)  A  general  average  agreement  inserted  in  bills  of  lading, 
jtroviding  tliat  if  the  owner  of  the  ship  shall  have  exercised  due 
diligence  to  make  the  shij)  in  all  respects  seaworthy  and  ]:>roperly 
manned,  equipped  and  sui)plie(l,  the  cargo  shall  conli'il)ute  in 
geneial  average  with  the  shipowner  even  if  the  loss  resulted  from 
negligence  in  the  navigation  of  the  ship,  is  valid  under  the  Ilarter 
Act.  and  entitles  the  shipowner  to  collect  a  general  average  con- 
tJ'iljution  from  the  cargo  owners  in  icsjiect  to  sacrifices  made  and 
extraordinary  expenditures  incurred  h\-  him  for  the  c(Mmnon  bene- 

"*  Tweedie  Trading  Co.  v.  Western  contribule,  cillior  directly  as  freight 

Assur.  Co.  (if  Toronti),  17f)    Fed.  103,  or   indirectly   in    tlio   enhanced   valne 

102  C.  C.  A.  297,  39  Ins.  L.  J.  1343,  of  his  goods  at    risk :  "'     2   Arnould 

alfg  JOS  Fed.  902,  ritiynj  The  Pom-  on     Marine    Ins.     { Maclacldan's    ed. 

cranian  (ISO."))  Prob.  Div.  3-1!),  Co  L.  1887)    905;   2   Id.    (9th   ed.   Hart   & 

J.  Adni.  39;  The  St.  Paul   (U.  S.  D.  Simey)     sec.    980,    ]).     1285,     citing 

C.)  100  Fed.  304.  Traves  v.  Worms,  34  L.  J.  Com.  P. 

"Hunter  v.   General   :\rulual   Ins.  274,   19   C.   B.    (N.   S.)    177,   ]    .lur. 

Co.  11  La.  Ann.  W.K     See  liarelli  v.  (N.  S.)  039.  12  L.  T.  547,  13  W.  K. 

Hagan,  13  La.  (O.  S.)  .")80.  898.     Mr.  Phillijis  is  of  opinion  that 

^'Potter    V.    Providence- Wasiiing-  "tiie   conti-il)iiti(»n   should   not    lie   al- 

ton   Ins.  Co.  4  Mason    (C  S.  C.  C.)  fected  in  tlic  least  by  any  i)articnlar 

298,    Fed.    Cas.   No.    11,330,  cited  in  unusual  stipulation  as  to  the  lime  ul' 

2  IMiillips  on  Ins.    (3d  eil.)   122,  sec.  tlie    payment   of   freight.   l)ut    should 

131!>.  lie    made    preci.soly    as    if   tiie   goods 

*°  Kckfnrd  V.  W(;od,  .'i  Ala.  l.'iO.  had  been  sliipped  on  tiie  usual  bill  of 

^Lowndes'    General    Average     (3d  lading,  stipulating  to  pay  the  freight 

ed.)     200    et    sef|.       Mr.     Maciaflilaii  (in   the  dehvery  of  goods,  estimating 

says:    "Freiglit    jiaid   in   advance   not  t  he  freight  on  eacii  passage  distinctly, 

to  be  ree(jvered  back  by  the  sbi|»per  whether  (lie  parties  agree  for  freight 

in   any   oa.se   does    not.  contril)ute    in  on  the  termination  of  successive  jiass- 

tlie  hands  of  the  shipowner  to  wlioin  ages  or  j)artl_v  in  advance,  or  however 

it  was  paid,  but   in  the  hands  of  the  otherwise  they  may  agree :"  2  Piiillips 

shipper  hv  whom  it  was  paid  it  does  on  Ins.    (3d  ed.)    l.")7,  sec.  1404. 
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fit  and  safety  of  ship,  cargo  and  freight  subsequent  to  a  ncghgent 
>lranding. 

(2)  Under  section  tluve  of  the  ITarior  Act,  the  cargo  (iwncrs 
under  the  same  cireninstances  liave  a  right  of  contribution  from 
the  shipowner  for  sacrifice  of  cargo  made  subsequent  to  the  strand- 
ing for  the  common  benelil  nud  safety  of  ship,  cargo  and  freight. 

(o)  Under  the  same  rircumstances  the  cargo  owners  cannot  re- 
cover contribution  from  (lie  shi])owuer  in  respect  of  general 
average  sacrifices  of  cargo  without  contributing  to  the  general 
average  S4\crifices  and  expenditures  of  the  shipowners  made  for  the 
same  purpose, 

(4)  The  essence  of  general  average  contribution  is  that  extraor- 
dinary sacrifices  made  and  expenses  incurred  for  the  common 
benefit  are  to  be  borne  proportionately  by  all  who  are  interested.^* 

^*  Syllabus  in  The  .Ta.'^on,  225  U.  S.  aster  had  not  resulted  from  such 
32,  32  Sup.  Ct.  560,  56  L.  ed.  969,  fault,  negligence,  latent  or  other  de- 
distiuguishirig  The  Irrawaddy,  171  U.  feet  or  unseaworthiness."  Both  par- 
S.  187,  43  L.  ed.  130.  Questions  ties  pleaded  the  hills  of  lading  as  (•t)n- 
eertitied  in  case  reported  in  162  Fed.  .stituting  the  contract  of  carriage. 
56,  and  178  Fed.  414,  answered.  Questions  certified  :  "Upon  the  facts 

The  bills  of  lading  for  all  of  the  above  .set  forth  the  question  of  law 
Jason's  cargo  contained  tlie  following  concerning  which  this  court  desires 
provisions:  the  instruction  of  the  Supreme  Court 

''General  average  payable  accord-  are:  1.  Whether  the  general  average 
ing  to  York-Antwerp  Rules,  and  as  agreement  above  quoted  from  the 
to  matters  not  therein  i)rovided  for  bills  of  lading  is  valid,  and  entitled 
according  to  usages  of  port  of  New  the  .shipowner  to  collect  a  general 
York.  average  contribution  from  the  cargo 

"If  the  owner  of  the  ship  shall  have  owners,  under  the  circumstances  above 
exercised  due  diligence  to  make  said  stated,  in  respect  of  sacrifices  made 
ship  in  all  respects  seawu:)rthy  and  and  extraordinary  expenditures  in- 
properly  manned,  equipped  and  sup-  curred  by  it  subsequent  to  the  strand- 
plied,  it  is  hereby  agreed  that  in  ing  for  the  common  benelit  and  safety 
case  of  danger,  damage  or  disas-  of  ship,  cargo  and  freight.  2.  Wheth- 
ter  resulting  from  fault  or  negli-  er,  in  view  of  the  provisions  of  the 
gence  of  the  pilot,  master  or  crew,  third  section  of  the  Harter  Act  the 
in  the  navigation  or  management  cargo  owners,  under  the  circumstances 
of  the  ship,  or  from  latent  of  other  above  stated  have  a  right  to  contri- 
defects  or  unseaworthiness  of  the  bution  from  the  shipowner  for  .sac- 
ship,  whether  existing  at  time  of  rifices  of  cargo  made  subsequent  to 
.shipment  or  at  beginning  of  the  voy-  the  stranding,  for  the  common  benefit 
age,  but  not  disco\erable  by  due  and  safety  of  ship,  cargo  and 
diligence,  the  consigTiees  or  owners  of  freight?  3.  Whether,  the  cargo  own- 
the  cargo  shall  not  be  exempted  from  ers,  under  the  circumstances  above 
liability  for  contribution  in  General  stated,  can  recover  contribution  from 
Average,  or  for  any  special  charges  the  shipowner  in  resjject  of  general 
incurred,  but  with  the  shii)owner  average  sacrifices  and  expenditures 
shall  contribute  in  General  Average  of  the  shipowner  made  for  the  same 
and  shall  pay  .such  special  charges,  puri)ose.  In  accordance  with  the 
as   if   such   danger,   damage   or   dis-    provisions  of  Section  6  of  the  Act  of 
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§  3444.  What  contributes. — "We  have  already  generally  consid- 
ered throughout  this  chapter  what  contributes  in  general  average, 
but  it  may  be  stated  here  that  it  is  a  general  rule  that  that  which 
is  ultimately  saved  contributes  where  a  sacrifice  is  made  of  a  part 


March  31  1891,  establishing  courts 
of  appeals,  the  foregoing  questions 
of  law  are  by  the  Circuit  Court  of 
Appeals  of  the  United  States  for  the 
Second  Circuit  hereby  certified  to  the 
Supreme  Court." 

The  decision  is  of  sufficient  imjiort- 
ance  to  give  the  oi^inion  here  in  full : 

Mr.  Justice  Pitney,  who  delivered 
the  opinion  said:  "That  the  facts 
present  a  case  of  general  average 
within  the  meaning  of -the  clause  em- 
bodied in  the  bills  of  lading  is  en- 
tirely clear.  There  was  a  common, 
imminent  peril  involving  ship  and 
cargo,  followed  by  a  voluntary  and 
extraordinary  sacrifice  of  property 
(including  extraordinary  expenses), 
necessarily  made  to  avert  the  peril 
and  a  resulting  common  benefit  to  the 
adventure.  McAndrews  v.  Thatcher, 
.{  Wall.  (70  U.  S.)  347,  3(5.3,  IS  L. 
ed.  155;  Star  of  Hope,  9  Wall.  (76 
U.  S.)  203,  -228,  19  L.  ed.  038;  Ralli 
v.  Troop,  l.")7  U.  S.  380,  3!)4,  39  L. 
ed.  742. 

"The  principal  controversy  is  upon 
the  question  of  the  validity  of  the 
agreement  that  if  the  shii)owner 
'shall  have  exercised  due  diligence  to 
make  said  ship  in  all  respects  sea- 
worthy, and  properly  manned, 
equipped  and  supplied,'  then,  in  case 
of  danger,  damage,  or  disaster  result- 
ing from  (inter  alia)  negligent  navi- 
gation, the  cargo  owners  shall  not  l)e 
exempted  from  lial)ility  for  contribu- 
tion in  general  average,  but  with  the 
shipowner  shall  contribute  as  if  such 
danger,  or  disjister  had  not  resulted 
from  negligent  navigation.  The  facts 
show  (hat  the  shijiowner  had  fullilled 
the  condition  imposed  upon  him  l)y 
this  change;  that  is,  he  had  'exercised 
line  diligence  to  make  said  ship  in  all 
respects  seaworthy  and  propr'ily 
manned,  equip|)e<l  and  supplied.'  The 
question  presented  for  solution  turns 
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upon  the  eft'ect  of  the  third  section 
of  the  Act  of  Congress  approved 
Feb.  13,  1893,  e.  105,  27  Stat.  445 
(U.  S.  Comp.  Stat.  1901,  p.  294ti) 
knwn  as  the  Harter  Act  and  of  the 
decison  of  this  court  in  the  ease  of 
the  Irrawaddv,  171  U.  S.  187,  43  L. 
ed.  130. 

Prior  to  the  Harter  Act  it  w-as  es- 
tablished that  a  common  carrier  by 
sea  could  not  by  any  agreement  in  the 
bill  of  lading  exempt  himself  from 
responding  to  the  owner  of  cargo  for 
damages  arising  from  the  negligence 
of  the  master  or  crew  of  the  vessel. 
Liverpool  &  G.  AV.  Steam  Co.  v.  Phe- 
nix  Ins.  Co.  129  U.  S.  397,  438,  32 
L.  ed.  788,  following  New  York  Cen- 
tral Rv.  Co.  V.  Lockwood,  17  Wall. 
(84  U.  S.)  357,  21  L.  ed.  627. 

''But  of  course  the  responsibility  of 
the  carrier  was  subject  to  modifica- 
tion by  law,  and  witli  respect  to  ves- 
sels transporting  merchandise  from  or 
between  ports  of  tlie  United  States 
and  foreign  ports  they  were  substan- 
tially modified  by  the  Harter  Act. 
The  first  three  sections  of  this  enact- 
ment are  pertinent  to  the  ])resent  dis- 
cussion and  are  set  forth  in  full  in  the 
margin.  .  .  .  Section  1  deals  with 
the  shipowner's  res|)onsil)ility  for  the 
l)roper  loading,  storage,  custody,  care 
and  delivery  of  the  cargo,  prohibits 
the  insertion  in  any  bill  of  lading  of 
an  agreement  relieving  him  from  re- 
sponsibility from  negligence  in  re- 
spect to  these  duties,  and  declares 
such  agreements  null  and  void.  Sec- 
tion 2  prohibits  the  insertion  of  any 
bill  of  lading  of  an  agreement  lessen- 
ing oi"  avoiding  the  ol)ligation  of  the 
shipowner  to  'exercise  due  diligence 
(to)  properly  equip,  man,  ])rovisit>n 
and  outfit  said  vessel  and  to  make 
said  vessel  seaworthy,'  etc.  Section 
.3  proceeds  to  limit  the  responsibility 
of  a  shipowner  who  shall  have  exer- 
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risi'd  duo  diliijcmi'  lu  make  his  vessel 
seawortliy  and  pniperly  inaiuiod, 
etiuipped  and  supplieil.  Instead  of 
merely  sanctioninii'  eovenants  and 
agreements  limitiuii-  his  liability  (\)n- 
ii'ress  went  I'nrtlier  and  lendei'ed  sueii 
aureenients  unneeessary  by  repealinu' 
the  liability  itself,  deelarin.ij'  that  if 
the  shipownei'  should  exercise  due  dil- 
i<i:enee  to  make  the  vessel  in  all  re- 
spects seaworthy,  and  iiroi)erly 
manned,  equipped,  and  supplied, 
neither  the  vessel,  her  owner  or 
owners,  etc.,  should  be  resi)onsible 
for  damage  or  loss  resulting-  from 
further  errors  in  na\igation  or  in 
the  management  of  the  vessel,  etc., 
etc.  The  antithesis  is  worth  not- 
ing. Congress  .  says  to  the  ship- 
owner— 'In  certain  respects  you  shall 
not  be  relieved  from  the  respon- 
sibilities incident  to  your  jiublic  occu- 
})atiou  as  a  common  carrier,  although 
the  cargo  owners  agree  that  you  shall 
be  relieved;  in  certain  other  respects 
(j)rovided  you  fulfil  conditions  speci- 
fied )  you  shall  be  relieved  from  re- 
sponsibility even  without  a  stipula- 
tion from  the  owners  of  the  cargo.' 

"In  the  case  now  before  us  it  is 
argued  in  behalf  of  the  shipowners 
that  since  by  the  third  section  of  the 
Harter  Act  he  is  absolved  from  re- 
sponsibility from  the  negligence  of 
his  master  and  crew  under  the  cir- 
cumstances existing,  there  is  nothing 
in  the  policy  of  the  law  to  debar  him 
from  bargaining  with  the  owners  of 
cargo  for  a  particijiation  in  the  gen- 
eral average  contribution.  In  behalf 
of  the  cargo  owners  it  is  insistent  that 
the  construction  placed  upon  the  leg- 
islation in  question  bv  this  court  in 
The  Irrawaddy,  171  U.  S.  187,  43  L. 
ed.  130,  leaves  the  shipowner  still  dis- 
abled from  making  an  agreement 
with  the  cargo  owners  for  a  partici- 
])ation  with  them  in  general  average 
contribution  resulting  from  negligent 
navigation  or  management  of  the  ship 
by  its  master  and  crew. 

"The  latter  view  was  adopted  l)y 
the  District  Court  in  New  York  and 
Cuba  Mail  S.  S.  Co.  v.  Ansonia  Clock 
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Co.  13!)  Vvih  8!)  I,  where  a  clause  iden- 
tical with  the  one  now  under  consid- 
eration was  held  iinalid.  This  deci- 
sion was  api)arently  followed,  al- 
though not  cited,  by  the  same  court 
(lti2  P\'d.  ;")())  and  bv  the  Circuit 
Court  of  Appeals  (178  Fed.  414, 
41(i )  in  the  case  now  under  review. 
In  reaching  the  result  the  courts  be- 
low have,  as  we  think,  misconceivetl 
the  effect  of  the  language  used  by  Mr. 
Justice  Shiras,  speaking  for  this 
court  in  The  Irrawaddy,  and  having 
given  to  that  decision  an  import  quite 
beyond  its  legitimate  scope.  In  that 
case  there  was  no  agreement  between 
shii)owner  and  cargo  owner  respecting 
general  average  nor  respecting  the 
consequences  of  a  straiuling  or  other 
])eril  that  might  result  from  the  neg- 
ligence of  the  master  or  crew  of  the 
vessel.  On  familiar  grounds,  all  of 
the  expressions  employed  in  the  o]iin- 
ion  are  to  be  construed  in  the  light 
of  the  facts  of  the  case  and  the  ([ues- 
tion  actually  presented  for  decision. 
This  was,  whether  section  3  of  the 
Harter  Act,  proprio  vigore,  gave  to 
the  shipowner,  under  the  circumstan- 
ces a  right  to  general  average  contri- 
bution for  sacrifices  made  by  him  sub- 
sequently to  the  stranding  of  the  ves- 
sel in  successful  efforts  to  save  her 
and  her  freight  and  cargo.  It  was 
l)ointed  out  in  the  opinion  that  pre- 
vious to  that  enactment,  in  the  case  of 
a  loss  arising  from  the  ships  fault, 
the  shipowner  was  excluded  from  con- 
tribution by  way  of  general  average, 
and  was  also  legally  responsiljle  tn 
the  owner  of  the  cargo  for  loss  and 
damage  so  occasioned ;  and  that  it  was 
again.st  the  policy  of  the  law  to  al- 
low stipulations  that  would  relieve  a 
carrier  from  such  liability.  It  was, 
however,  recognized  that  it  was  com- 
])etent  for  Congress  to  make  a  change 
in  the  standard  of  duty.  It  was  re- 
marked that  by  the  first  and  second 
sections  of  the  Harter  Act  shipowners 
were  prohibited  from  inserting  in 
their  bills  of  lading  agreements  limit- 
ing their  liability  in  certain  respects. 
The  oi)inion,  after  stating  that  as  the 
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law  stood  before  the  passage  of  the  queuces  of  the  negligent  stranding  it 
act  the  shipowner  could  not  contract  leaves  him  still  under  the  duty  and 
against  his  liability  and  that  of  his  obligation  of  caring  for  and  preserv- 
vessel  for  loss  occasioned  by  negli-  ing  the  cargo,  after  the  stranding; 
gence  or  fault  in  officers  and  crew,  that  whenever  the  safety  of  the  prop- 
and  that  in  this  i)articular  owners  of  erty  intrusted  to  the  shipowner  is 
American  vessels  were  at  a  disadvan-  menaced,  whether  the  peril  be  occa- 
tage  as  compared  with  the  owners  of  sioned  by  vis  major  or  by  fault,  and 
foreign  vessels,  who  might  so  eon-  MJiether  such  fault  be  or  be  not  of 
tract,  proceeded  to  say  (p.  193)  that  such  character  as  to  fall  within  the 
Congress  thought  fit  to  remove  the  third  section  of  the  Harter  Act,  the 
disadvantage,  not  by  declaring  that  it  master  is  nevertheless  bound  to  exert 
should  be  competent  for  tiie  owners  every  effort  to  save  the  property,  and 
of  vessels  to  exempt  themselves  from  if  he  fail  in  this  duty  his  owners  are 
liability  for  the  faults  of  the  master  liable  to  the  cargo  for  the  resulting 
and  crew  by  stipulations  to  that  eflt'eet  loss.  If  by  'every  effort'  is  meant 
contained  in  bills  of  lading,  but  by  every  reasonable  effort,  we  see  no  oc- 
enacting  that  if  the  owners  exercised  casion  to  question  the  soundness  of 
due  diligence  in  making  their  ships  tiie  reasoning.  But  it  is  further  in- 
seaworthy  and  in  duly  manning  and  sisted  that  the  duty  of  the  master  to 
equipping  them,  there  should  be  no  save  the  imperilled  property  extends 
liability  for  the  navigation  and  man-  so  far  as  to  call  for  a  sacrifice  of  a 
agement  of  the  ships,  however  faulty.  i)art  of  the  owner's  property  if  neces- 
Tliis  language  is  laid  hold  of  as  in-  sary  to  save  the  cargo.  In  our  opin- 
dicating  that  the  decision  proceeded  ion  the  master's  duty  as  agent  of  the 
upon  the  ground  tiiat  Congress  owner  is  not  so  extensive.  If  it  were, 
thought  it  improper  to  permit  owners  there  would  be  an  end  at  once  of  all 
of  vessels  to  contract  for  exemption  contribution  in  general  a\erage  for 
from  liability.  What  it  really  means,  ship's  sacrifice,  for  such  sacrifices 
as  will  be  observed,  is,  that  Congress  could  not  he  deemed  voluntary  and 
went  further  and  by  its  own  enact-  extraordinary,  if  made  in  perform- 
luent  exempted  them  from  liability,  ance  of  the  owner's  general  duty  to 
under  given  conditions,  for  the  con-  his  cargo, 
sequences  of  faulty  navigation.  "The  cases  cited  do  not  support  the 

"The  point  of  the  decision  in  The  contention  of  counsel  for  the  cargo 
Irrawaddy  (and  as  an  authority  the  owners  in  this  behalf.  Propeller  Nia- 
case  goes  no  further),  is,  that  while  gara  v.  Cordes,  21  How.  (ti2  U.  S. ) 
the  Harter  Ai-{  relieved  the  shipown-  7,  28,  16  L.  ed.  41,  holds  that  although 
er  from  liability  for  his  .servant's  the  vessel  be  stranded  the  master  is 
negligence,  it  did  not  of  its  own  force  bound  to  the  utmost  exertions  in  his 
entitle  him  to  share  in  a  general  aver-  ])ower  to  save  the  goods  from  the  im- 
age rendered  necessary  by  such  neg-  pending  j)eril,  as  it  is  no  more  tluiii  <i 
ligence.  pntdetit  man  would  do  under  like  cir- 

"It  is,  however,  further  insisted  in  cumstanees:   The  Maggie   Hammond, 

behalf  of  the  cargo  owners  that   the  !l   Wall.    (70   V.   S.)    4.3."),  458,  1!)  I., 

agreement   in  question  is  contrary  to  ed.  772,  holds  that  when  the  vessel  is 

public     ))olicy     in     another     respect,  wrecked  or  otherwise  disabled  in   the 

namely,  in  that  it  attempts  to  iclieve.  course  of  the  voyage  and  canimt    lie 

the  shipowners  from  one  of  the  essen-  rejiaired  without  too  great  delay  and 

tial  duties  arising  out  of  the  relation  expense,  it  is  the  duty  of  the  master 

of    carrier    and    shipper,    and    from  to  transship  the  goods  and  .send  them 

which  the  Harter  Act  has  not  relieved  forward;  if  another  vessel  can  be  had 

him.     The  argument  is  that  although  in  the  same  or  a.  contiguous  jiort  or 

that  act  exemi)ts  hira  from  the  con.se-  within  a  reasonable  distance,  and  that 
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upi>n  so  doinii'  1h>  is  oiititlod  to  cliarui' 
tlio  -roods  with  the  iiu-roased  fiviirlit 
arisiiis;  from  the  liiro  oi"  tlio  vo.sst'l  so 
procured.  In  Star  of  Ilopo,  !)  Wall. 
(7()  U.  S.)  20;{.  230.  10  L.  ed.  (i.'JS.  ii 
is  jiointod  out  that  the  duty  iniposod 
upon  tlie  master,  in  case  of  a  peril 
arisinu:  to  tlie  conunon  adventure,  is 
to  judjre  and  determine  at  the  time 
wliether  tlie  circumstances  of  danger 
in  such  a  case  are  or  are  not  so  great 
and  jiressing  as  to  render  a  sacrifice 
of  a  portion  of  the  association's  inter- 
est indispensable  for  the  common 
safety  of  the  remainder !  The  duty 
to  make  a  sacritice  of  such  portion  of 
the  associations  interests  as  in  the 
.iudsrment  of  the  master  will  save  the 
common  adventure  is  obviously  incon- 
sistent with  the  suii'gested  duty  to  first 
sacritice  the  owner's  projierty  for  the 
safety  of  the  cargo.  The  other  cases 
cited  upon  this  point  require  no  men- 
tion. 

"In  our  oi)ini()n,  so  far  as  the  Hart- 
er  Act  has  relieved  the  shipowner 
from  responsibility  for  the  negligence 
of  his  master  and  crew,  it  is  no  longer 
against  the  policy  of  the  law  for  him 
to  contract  with  the  cargo  owners  for 
a  partici])ation  in  general  average 
contribution  growing  out  of  such  neg- 
ligence; and  since  the  clause  contained 
in  the  bills  of  lading  of  the  Jason's 
cargo  admits  the  shii)owner  to  share 
in  the  general  average  only  under 
circumstances  where  by  the  act  he  is 
relieved  from  responsibility,  the  pro- 
vision in  question  is  valid,  and  en- 
titled him  to  contribution  under  the 
circumstances  stated. 

"The  second  question  is  whether, 
under  the  like  circumstances,  the  cargo 
owner  can  recover  contribution  from 
the  .shipowner  for  sacritices  of  cargo 
made  subsequent  to  the  stranding,  for 
the  common  benefit  and  safety  of 
ship,  cargo  and  freight. 

"This  question  was  dealt  with  in 
The  Strathdon,  94  Fed.  20(),  101  Fed. 
600,  41  C.  C.  A.  515,  where,  however, 
there  seems  to  have  been  no  general 
average  clause  such  as  we  have  in  the 
case  before  us;  and  bv  the  same  courts 
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in  this  case.  KiJ  Fed.  5(),  17S  Fed. 
414.  where  the  general  average  clause 
was  dealt  with  as  invalid,  and  Ihere- 
tnrc.  (if  course,  was  given  ju»  influence 
in  the  ili'lerminalioii  of  the  present 
point.  The  Circuit  Court  of  Appeals 
expressed  the  view  that  if  the  cargo 
nwiuM's  were  allowed  to  obtain  indi- 
rectly through  general  average  ad- 
justment, compensation  for  losses  at- 
tributable to  tiu'  faulty  mivigation  of 
the  ship,  and  which,  therefore,  he 
could  not  recover  directly  because  of 
.section  3,  of  the  Harter  Act,  the  re- 
sult would  be  a  judicial  repeal  of  that 
section,  and  that,  therefore,  the  cargo 
owner  could  not  bring  the  ship  owium' 
as  a  contributing  interest  into  a  gen- 
eral average  adjustment  that  might 
result  in  a  claim  which  the  Harter 
Act  disallows.  With  this  view  we  have 
no  present  concern  because  it  seems 
to  us  tlif  t  the  response  we  are  to 
make  to  the  second  question  pertifie<l 
must  depend  upon  the  construction 
of  the  agreement  between  the  parties. 
Having  aire  uly  held  that  the  general 
average  clause  contained  in  the  bill  of 
lading  is  valid  as  against  the  cargo 
owner,  it  follows  ex  necessitate  that 
it  is  valid  in  his  favor;  indeed,  no 
ground  is  suggested  for  disabling  the 
shipowner  from  voluntarily  subject- 
ing himself  or  his  shi])  to  liability  to 
respond  to  the  cargo  in  an  action  oi- 
in  a  general  average  adjustment,  for 
the  consequences  of  the  negligence  of 
his  master  or  crew  even  though  by 
the  Harter  Act  he  is  relieved  from 
responsibility  for  such  negligence. 
Therefore,  w-e  have  only  to  determine 
whether  by  the  language  of  the  gen- 
eral average  clause  the  cargo  owners 
are  entitled  to  contribution  from  the 
ship  for  sacrifices  of  cargo  made  sub- 
se(|uent  to  the  stranding  for  the  com- 
mon benefit  and  safety.  The  language 
is  that  in  the  circumstances  presented 
'the  con.signees  or  owners  of  the  car- 
go shall  not  be  exempted  from  liabil- 
ity for  contril)ution  in  general  aver- 
age or  for  any  special  charges  in- 
curred, but  with  the  shij)own&r  shall 
contribute  in  general  average,  and 
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of  the  ship  or  cargo.''  Provision?  for  passengers  and  crew  of  the 
vessel  do  not  contribute,  however :  ^  nor  passengers'  baggage,  except 
it  be  stored  nor  does  apparel  or  other  articles  attached  to  the  per- 
son.* The  fact,  however,  that  the  property  belongs  to  the  govern- 
ment does  not  prevent  its  contributing  at  its  cost  price. ^  Whale 
blubber  contributes.®  Freight  pending  must  contribute  in  a  gen- 
eral average  loss:  "^  also  chartered  freight.'''*    But  if  only  freight  pro 

shall  pay  such  special  charges,  as  if  George,  01c.  Adm.  89,  1.57,  Fed.  Cas. 

.such  danger,  damage  or  disaster  had  No.  9,981:   IMcAndrews  v.   Thatcher, 

not  resulted  from  such  default,  neg-  3  Wall.    (70   U.   S.)    347,   18   L.   ed. 

ligence,'  et<:-.     This   language   clearly  loo;    Dodge   v.   Bartol,   5   Me.   286; 

imports  an  agreement  that  the  ship-  Scudder   v.   Bradford,   14   Pick.    (31 

owner    shall     contril)ute    in    general  AlaA*?. )  13;  Harris  v.  Moody,  3  N.  Y. 

average.      The   o]:)posite   view   would  266;    Brown    v.    Stapvlton.   4    Bing. 

render  the  clause  inconsistent  with  the  119,  5  L.  J.    (0.  S.)"C.  P.  121,  12 

l)rincii)les  of  equity  and  reciprocity  Moo.  C.  P.  334,  29  R.  R.  524;  The 

upon  which  the  entii'e  law  of  general  Gratitudine,  3  C.  Rob.  240,  24  Eng. 

average  is  founded.  Rul.  Cas.  277. 

"The  foregoing  considerations  com-  ^  Brown  v.  Stapvlton,  4  Bing.  119, 

l)el   a   negative   answer   to   the   three  4  L.  J.   (0.  S.)   C.  P.  121,  12  Moo. 

.lue.-tions.     In  view  of  the  valid  stip-  C.  P.  334,  29  R.  R.  524. 

ulations  contained  in  the  bill  of  lad-  *  Heye  v.  North  German  Lloyd,  33 

ing   it   would    be   a   contradiction    of  Fed.  60.     See  S  2o9o  herein, 

terms  to  permit  the  cargo  owners  to  *  The   Siren,    7   Wall.    (74   U.    S.) 

recover  contribution  from  the  ship  in  152,  161,  19  L.  ed.  129;  United  States 

respect  of  general  average  saciniices  v.  Ames,  1  Wood.  &  M.    (C.  C.)   76, 

of  cargo,  without,  on  their  part  con-  81,  Fed.  Cas.  No.  14,441 ;  The  Santis- 

tributing  to  the  general  average  saeri-  sima  Trinidad,  7  Wheat.   (20  U.  S.) 

tices  and   exi)enditure.s   of   the   ship-  283,  5  L.  ed.  454;  Brown  v.  Stapyl- 

owner  made   for   tlie  same   purpose,  ton,  4  Bing.  119,  4  L.  J.  (0.  S.)   C. 

This   would   not    l)e   general    average  P.  121,  12  Moo.  C.  P.  334,  29  R.  R. 

contribution,  the  e-ssence  of  which  is,  524;  The  Davis,  10  Wall.  (77  U.  S.) 

tlje  extraordinary  sacrifices  made  and  lo,  18,  19  L.  ed.  87."). 

cxpen.ses    incurred    for    the    common  ®  Rogers  v.  ^liltna  Ins.  Co.  1  Story 

benefit  and  safely  are  to  be  borne  pro-  (U.    S.    C.    C.)    603,   Fed.    Cas.   No. 

])ortionately  by  all  who  are  interested.  12,016. 

"Our    conclusion,    accordingly,    is  "^  Padelford  v.   Boardman,  4  Mass. 

that  of  the  f|uestions  certified  to  us  548;   Maggratli  v.   Church,  1   Caines 

by  the  Circuit  Court  of  Appeals  the  (N.  Y.)   1!)6,  2  Am.  Dec.  173;  Wil- 

tirst  fjuestion  shall  be  answered  in  the  liams  v.  London  Assur.  Co.  1  Maule 

adinnative,  the  .second  question  should  &  S.  318.  12  R.  R.  441. 

I)e  answered   in   the  alTirmative.  and  The  freight  of  a  vessel  totally  lost 

the  third  question  shonhl  l)e  answered  by  being  run  on  shore  for  her  preser- 

in  the  negative,  and  it  is  so  ordered."  valion  and  that  of  the  crew  and  cargo 

*  "As  a  general  rule  all  that  is  in  is  properly  included  in  the  loss  as  a 

the  ve.ssel  forms  actively  and  passive-  sacritice    \)\    the    shipowner    for    the 

ly     the     subject     of     contribution:"  <'ommon   benelit,  wliere  the  cargo  of 

Kmerigon    on     Ins.     (Meredith's    ed.  the  vc-vscl  was  saved  by  the  stranding. 

1850 )    c   xii.   sec.   42,   p,   492.      See  Columl)ian  Ins.  Co.  v.  Aslibv,  12  Pet. 

Columbian    Ins.    Co.    v.    A.shby,    13  (38  V.  S. )   331.  10  L.  ed.  186. 

IVI.   (.38  r.  S.)    .331,  10  L.  ed.  186;  '»  The    Steamship    Carisbrnok    Co. 

Mutual     Safety     Ins,     Co.     v.     The  v.  The  London  &   Provincial  Marine 
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lata  ilim'fis  lu'  ranicd.  tlic  coiil liluil ion  rol-  iiiioii  tlial  alone.' 
Aiul  i'lviiilil  pro  rata  iliin'iis  is  not  rained  wlirrt'  Iroiii  necessity 
cargo  is  aiTi'iiUnl  lu'lorc  ani\al  al  it.-  dt'slinalion,  and  in  sncli  ciisc 
there  is  no  contriltntion  on  Irciulil.^  So  if  car.uo  oi'  a  |)art  llicivot' 
lias  btvn  ileli\erod  before  the  sacriliee,  l'reit;hl  thereon  does  not 
conlrilinte.^"  It"  t'rciiiht  is  paid  in  advance  and  tlie  vessel  is  lost, 
and  (he  cai'^o  not  dcliNci'cil  noi-  shown  to  have  hccn  accepted,  and 
no  ]iro  rata  tVei^ht  i>  eanunl.  trei,i;ht  docs  nol  cond'ihnte."  So 
caruo  sa\eil  li_\'  the  sacrilli-e  o['  ,unns,  anchors,  cahles,  and  stores 
jettisoned  alter  captnre  to  save  ship  and  earfi'o.^''  So  car<;o  saved 
n.uist  i'ontril)nte  to  expense  incnrred  in  .i>;etting  off  a  stranded  ves- 
,-el.^^  Merces,  however,  does  not  include  provisions,  but  only  cargo 
on  botird  for  connnerce:  therefore,  provisions  have  l)een  held  not 
liable  to  contribute.^'* 

The  shipper  is  not  deprived  of  the  beiielit  of  contribution  in 
general  average  even  though  the  peril  is  caused  by  a  concealed 
defect  in  his  shipnienl  unknown  to  him  and  the  shipowner  as  in 
case  where  there  was  spontaneous  combustion  of  a  cargo  of  tankage 
and  in  a  port  of  refuge  water  was  ])oured  into  the  hold  to  extin- 
guish the  lire  damaging  the  unburned  cargo,  and  in  such  case  the 
vessel  contributes  in  general  average  to  the  shipper  or  insurer  who 
paid  the  los.<.^*^ 

Art.  III.  Adjustment  and  Measures  of  Damages  or  Recovery. 

§  3451,     Settlement  includes  adjn.stmont :  fifty  ]ier  cent  of  goods  of  sound 

value  delivered. 
§  3452.     Adjustment  of  partial  lo.ss:  measure  of  damages  or  recovery. 

&  General  Ins.  Co.    (1902)    2  K.   B.        ^^  p.-j^.^,  ^   Noblo,  4  Taunt.  123,  13 

L.  R.  (581.  71  L.  .J.  K.  B.  978.  87  L.  R.  R.  5fi(). 

T.  418,  50  W.  R.  G91,  7  Com.  C.  2:i').        "Bedford  Commercial  Ins.  Co.  v. 

As  to  basis  tor  ascertaining  amount  Parkei-,  2  I^i<-k.  (9  Mass.)  1,  13  Am. 

of  freight  to  contribute  and  amount  Dec.  388. 

of  deductions  in  tlie  several  states  of        ^*  Brown  v.  Stapylton,  4  Bing.  119, 

the    IJnited     States,    see    Ccmgdon's  5  L.  J.   (0.  S.)   C.  P.  121,  12  Moo. 

General  Average  (1913)  pp.  157, 158.  C.  P.  334,  29  R.  R.  524. 

*  Maorgrath  V.  Church,  1  Caines  (N.        ^*^  The  Wm.  J.  Quillan.  180  Fed. 

Y.)    196,  2  Am.  Dec.  173;   The  Na-  081,  103  C.  C.  A.  ()47,  rev'g  175  Fed. 

Ihaniel    Hooper.   3    Sum.    (U.    S.   C.  207,  s.  c.  108  Fed.  407.  reiving  upon 

C.)  542,  Fed.  Cas.  Xo.  10,032.  Greenshulds  v.   Stephen.s    (1908)    K. 

9  The  Joseph  Fai-well,  31  Fed.  844.  B.  51;  (1908)  App.  Cas.  431,  in  pref- 

^°  Dunham  v.  Commercial   Ins.  Co.  erence  to  Pierce  v.  Winsor,  2  Cliff  18, 

11  Johns.   (N.  Y. )   315,  0  Am.  Dec.  Fed.  Cas.  No.  11,150.     Compare  as  to 

374;  Strong  v.  Firemen's  Ins.  Co.  11  facts    and    application    of    the    law, 

Johns.  (N.  Y.)  323.  Minneajmlis.  St.  Paul  &  B.  S.  S.  Co. 

11  So    held    in    Hatiiawav    v.    Sun  v.  Manistee  Transit  Co.  (U.  S.  D.  C.) 

Mutual  Ins.  Co.  8  Bosw.  (N.  Y.)  33.  150  Fed.  424. 
See  last  section. 
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§  3453.     General  average  adjustment :  values. 

§  3454.     Measure  of  damages  or  recovery. 

§  34.54a.  Employers'  liability:  measure  of  indemnity. 

§  3454b.  Guaranty  insurance. 

§  3455.     Damages  or  recovery :  deductions :  exchange :  duties. 

§  3456.     Same  subject :  continued. 

i{  3457.     Compound  policies :  prorating  loss. 

§  3458.     Damages  or  recovery :  interest  on  amount  of  loss. 

§  3459.     Same  subject :  continued. 

§  3459a.  Refusal  to  pay  loss,  etc. :  attorney's  fees. 

§  3460.  Measure  of  damages  or  recovery :  proportionate  amounts :  limited 
liability. 

§  3461.     Same  subject :  continued. 

§  3462.     Same  subject :  continued. 

§  3463.  Damages  or  recovery:  mutual  insurance  corni)anies,  benefit  socie- 
ties, etc. 

§  3464.  Law  of  place  of  termination  of  adventure  governs  adjustment: 
general  average. 

§  3465.     Adjustment  settled  in  foreign  port. 

§  346.5a.  Compromise  and  settlement :  accord  and  satisfaction :  release. 

§  345L  Settlement  includes  adjustment:  fifty  per  cent  of  goods  of 
sound  value  delivered. — In  a  ca.^e  in  tlie  United  States  circuit  court 
•  if  ;i|»|)('al-  the  policy  .'^tijiulated  that  certain  memorandum  article.- 
'"and  all  other  articles  perishable  in  their  own  nature  are  hereby 
insured  only  against  oeneral  average  and  absolute  total  loss,  and 
liie  in.surers  are  not  to  be  held  liable  hereunder  for  any  con.^tructive 
los,^  on  .such  articles  if  any  portion  thereof  be  delivered  in  specie 
at  the  port  of  de.stination."  It  was  also  provided  that  .dl  merchan- 
dise not  excepted  from  the  memorandum  clause  ''is  hereby  war- 
ranted by  the  insured  free  from  particular  average  and  partial 
loss,  unless  occasioned  by  .stranding,  sinking,  lire,  collision,  or 
other  e.xtraordinary  peril  hereby  insured  against,  and  amounting 
to  lifty  per  cent  or  more  on  the  sound  value  of  the  whole  shipuient 
at  the  port  of  delivery:  and  all  such  loss  shall  be  settled  on  the 
principle-  of  salvage  lo.<s,  with  benelit  of  .sdvage  to  the  iusuicis." 
The  insurance  was  on  five  hundi'ed  cases  of  salmon  fi'i»m  Port  laud. 
Orcuoii.  to  New  ^'oik.  IJy  reason  of  a  i)eril  insured  against  the 
vessel  was  forced  to  make  the  port  of  San  Fi-aneisco.  wliei-e  the 
iiiasier,  the  cargo  being  greatly  damaged,  sold  thiee  ImiKhcd  and 
ninety-two  cases  thereof.  The  remainder  was  carried  Ici  New  ^'ork, 
a  part  aniving  in  sound  condition.  'Phe  sole  coldest  was  wh(>th(>r 
there  was  a  damage  of  lifty  pei'  cent.  The  sound  value  (»f  llu; 
whole  shijtment  at  tjie  poit  of  ilelivery  aniounled  to  thice  thou- 
sand four  hundred  dollars,  and  it  \va.>  held  thai  under  the  terms  of 
the  crMitract   the  loss  wa>  to  be  ascertained  in  aceordanee  with   IIk^ 
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Iiriiu-ii'los  111"  salvage  loss,  with  lu'iiclit  of  salxagc  lo  (lie  insurers; 
that  tlio  settlement  of  a  loss  insured  as;ainst  ex  vi  termini  includes 
an  adjustment  of  the  amount  to  he  paid,  as  well  as  the  payment  of 
the  amount  wlicn  ascertained:  that  if  the  loss  exceeded  fifty  per 
cent  of  the  soiHul  value  of  the  whole  shipment  at  the  i>ort  of 
delivery  the  imderwriters  were  liahle;  and  that  the  loss  sustained 
liy  the  necessary  sale  of  the  three  hundred  and  ninety-two  ea.'^es 
at  San  Francisco  was  a  total  loss  as  to  thcMu.^^ 

§  3452.  Adjustment  of  partial  loss:  measure  of  damages  or  recov- 
ery.— The  California  code  jjrovides  that  a  marine  insurer  is  liahle 
upon  a  i^artial  loss  only  for  such  proportion  of  the  amount  insured 
by  him  as  the  loss  bears  to  the  value  of  the  whole  interest  of  the 
insured  in  the  jH'operty  insured. ^^  The  fii-st  point  to  be  considered 
in  the  estimation  of  a  ])artial  loss  as  constituting  the  basis  of  adjust- 
ment is  the  value  in  the  policy,  and  the  average  loss  is  calculated 
upon  the  invoice  price,  and  not  upon  the  price  in  the  market  where 
the  damaged  goods  have  arrived.^'  The  market  price  of  the  goods 
cannot  be  the  basis  of  the  insurer's  liability,  because  he  has  no 
concern  in  the  rise  and  fall  of  the  markets;  ^^  so  that  the  proportion 
for  which  the  underwriter  is  lial)le,  with  relation  to  the  prime  cost 
or  value  in  the  policy,  is  the  proportion  of  the  dilference  between 
the  gross  price  or  proceeds  of  the  sound  and  damaged  articles  at 
the  place  of  delivery;  that  is,  the  insurer  pays  that  proportion 
upon  the  gross  value  specified  in  the  policy  or  the  prime  cost.^^ 

^^  La    Foiifiere    Conipagnie    D'As-  Ilhode  Island. — Evans  v.  Commor- 

suranees  v.  Koons,  21  U.   S.   (C.  C.  cial  Mutual  Ins.  Co.  6  R.  I.  47. 

A.)  249,  75  Fed.   (Adv.  Sheets)   110,  South    Carolina.— Cox   v.    Cliarles- 

71  Fed.  978.  ton  Fire  &  Marine  Ins.  Co.  3  Ricli. 

i«Deci-ing's  Annot.  Civ.  Code  Cal.  (S.  C.)   3.31,  45  Am.  Dec.  771. 

sec.  2737.  England.    — -    Lewis    v.    Rucker,   2 

inValdron    v.    Coombe,    3    Taunt.  Burr.  1167,  14  Eng.  Rul.  Cas,  215; 

162,  12  R.  R.  629.  Thellu.son    v.    Bewick,    1    Esp.    77; 

18  Lamar  Ins.  Co.  v.  McGIaslien,  Usher  v.  Noble,  12  East,  639,  11  R- 
54  111.  51.3,  5  Am.  Rep.  162;  Hardy  R.  505,  14  Eng.  Rul.  Cas.  439;  Jolm- 
v.  Innes,  8  Moore,  571,  574,  23  R.  R.  son  v.  Sheddon,  2  East,  581,  6  R.  R. 
630.  516;   Hurry   v.   Roval    Exch.   Assur. 

19  Illinois.— Lamar  Ins.  Co.  v.  Mc-  Co.  3  Bos.  &  P.  308,  2  Bos.  &  P.  430, 
Glashen,  54  111.  513,  5  Am.  Rep.  162.  3  Esp.  289,  5  R.  R.  639,  6  R.  R.  804, 

Kentucky.  —  Insurance     Co.     v.  13  Eng.  Rul.  Cas.  620. 

Bland,  9  Dana  (Ky.)  143.  2  Pliillips  on  Ins.  (3d  ed.)  216,  218, 

Massachusetts.   —   Cotfin    v.    New-  sees.  1430,  1464;  2  Arnould  on  Ma- 

buryport  Ins.  Co.  9  Mass.  436.  rine   Ins.    (Perkins'    ed.    1850)    968, 

New  York. — Rodee  v.  Detroit  Fire  *964,  et  see].;  2  Id.  (Maelachlan's  ed. 

&  Marine  Ins.  Co.  56  N.  Y.  St.  Rep.  1887)   930  ot  soq.     See  Wolf  v.  Na- 

393;  Lawrence  v.  New  York  Ins.  Co.  tional  Fire  &  Marine  Ins.  Co.  20  La. 

3  John.s.  Ca-s.  (N.  Y.)  217;  Minturn  Ann.  583;  AVelles  v.  Gray,  10  Mass. 

V.  Columbian  Ins.  Co.  10  Johns.  (N.  42;   Portsmouth  Ins.   Co.  v.  Brazee, 

Y.)  7.5.  16   Ohio,  8L 
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So  it  is  held  that  the  measure  of  damages  for  a  partial  loss  on 
a  valued  policy  is  the  diflerence  between  the  appraisement  of  the 
damaged  articles  and  that  stipulated  in  the  policy  with  all  neces- 
sary damages.^"  And  the  insurer  may  be  charged  with  any  reason- 
able and  properly  incurred  expense  for  the  purpose  of  ascertaining 
the  loss,  and  if  the  goods  are  stored  for  any  purpose  other  than 
to  ascertain  the  extent  of  the  injury,  the  consequent  expense  or 
loss  is  not  considered.  Thus,  in  an  action  on  a  policy  of  marine 
insurance  issued  upon  a  cargo  of  corn,  it  appeared  that  only  a 
portion  of  the  corn  was  damaged.  It  was  held  (1)  that,  by  the 
terms  of  the  policy  loss,  if  any  being  "payable  to  the  bank  of 
Montreal  in  funds  current  in  the  city  of  New  York,"  the  premium 
on  gold  should  not  be  allowed  in  estimating  the  amount  to  be 
paid  by  the  insurers;  (2)  that  the  measure  of  damages  in  such 
cases  is  not  the  difference  between  the  market  value  of  sound  and 
damaged  corn,  but  such  a  proportion  of  the  valuation  fixed  in  the 
policy  as  the  difference  between  the  market  value  of  sound  and 
damaged  corn  bears  to  the  market  value  of  sound  corn;  (3) 
that  charges  for  surveys,  inspection,  and  sale  at  auction,  being 
reasonable,  are  part  of  the  loss;  and  (4)  that  amounts  paid  for 
insurance  while  retaining  the  cargo  in  store,  and  charges  for 
storage,  being  unreasonable,  are  not  part  of  the  loss.^  So  the 
expenses  of  sale  at  auction  to  ascertain  the  injury  the  cargo  has 
received  and  limited  to  such  parts  as  were  damaged  has  been 
held  a  reasonable  charge.'^  The  premium  or  cost  of  insurance 
is  part  of  the  value  insured,  and  is  added  in  case  the  policy  is 
not  valued.^  Where  by  reason  of  a  sea  peril  a  vessel  on  a  voyage 
from  New  York  to  Lisbon  was  forced  into  Boston  harbor  and 
wheat  was  found  so  damaged  that  it  was  necessary  to  sell  the  same, 
and  damaged  wheat  was  unsalable  at  Lisbon,  the  insurer  was  held 
liable  upon  a  salvage  loss  for  the  difference  between  the  valuation 
in  the  policy  and  the  sum  realized.*  It  is  held,  however,  that 
neither  the  prime  nor  invoice  cost  price  of  the  goods  is  the  cri- 
terion, but  the  market  i)rice  of  the  ])roperty  insured  at  the  time 
and  place  of  ex[)ort.^  in  ca.-^e  of  partial  losses  on  several  goods 
the  adjustment  is  made  separately  on  each.^     Hut  loss  of  value  of 

2"  Natchez  Ins.   Co.  v.  Huckner,  4  De  Navagens  Do  Barriero,  68  Fed. 

How.  (.-,  Miss.)  r,;i.  217,  ir,  C.  C.  A.  .370,  atra  107  U.  S. 

n.amar  Ins.  Co.  v.  M.dlaslicii,  .')4  ]-!!»,  42  L.  cd.  113,  17  Sup.  Ct.  785. 
III.  51.3,  5  Ain.  Kcp-  l'J2.  M'ar.son     v.     Marino    Ins.     Co.     2 

2Miiir  V.  Cnitcl   Ins.  Co.  1   Caiiit's  Wash.    (U.  S.  C.  C.)   4(i8,  Fed.  Cas. 

(N.  Y.)  4!>,  54.  ^o.  2,4U5.     See  1  Parsons  on  Marine 

'  Louisvil'h-  .Marine  &  Fire  Ins.  Co.  Ins.  (ed.  18()8)  240  et  .seq. 
V.  Bland,  !)  Dana  (Ky.)  143.  *"  2  Phillips  on  Ins.   (3d  ed.)   221, 

*  London  As.sur.  Co.  v.  Companhia  sec.  1400. 
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!i  i"irm),  (lur  to  a  liad  rc|iutali(iii  on  aiToiint  of  injiii'v  lo  a  ])arl  of 
it.  is  lint  within  llic  trrni-  (if  a  |H)licy  wlu-rr  tlic  (laiiia^c  actually 
(lone  was  l)ol()\v  the  |)artic'ulai-  a\('ra.i;v  or  i)artial  loss  e\|)c'ct(>tl.^'^  .V 
jnirtial  loss,  arisinu  fi-om  a  coiniiulsory  sale  of  tlu'  car.uo  in  a  forcij»;n 
port,  is  to  be  estimated  liy  deduct  iiisj,  the  net  proceeds  of  the  saU' 
from  the  invoice  aiiioiiiit  or  cost  of  the  ^ood-^.'  To  adjust  the  Pleas- 
ure of  the  indemnity  in  ca>e  of  paitial  loss,  where  the  earuo  is  a 
mixetl  on(\  proof  of  the  actual  \ahie  at  the  port  of  ))urcliase  nmst 
he  produced.'  In  the  ease  of  a  partial  loss  of  freii>h(,  one-half  of 
which  is  covei'cd  hy  a  polii-y  of  insurance,  and  the  A'alue  of  which, 
mentioned  in  the  ])olicy.  is  less  than  the  .actnal  amount  of  the 
freiuht.  the  rule  for  the  assessment  of  damages  is  the  proportion  of 
the  valuation  which  the  freight  actually  lost  bears  to  the  real  value 
of  the  freight.^  Where  there  is  a  partial  lo.«s,  either  on  goods 
or  profits,  the  insured  are  entitled  to  share  pro  rata.^°  Except 
there  be  an  express  agreement,  tlie  same  rate  per  cent  governs 
as  that  on  goods  in  adjusting  a  particular  average  on  profits  or 
commissions  on  goods  damaged,  or  a  ])art  of  which  are  lost  by  the 
]ierils  against  which  the  profits  or  connnissicnis  are  insured. ^^ 
The  value  of  a  shiji.  as  the  basis  of  adjustment  under  a  policy 
not  valued,  is  its  woi'th  at  the  beginning  of  the  risk,  and  this 
includes  the  premium  or  cost  of  insurance,  outfits,  and  in  fact 
all  articles  or  charges  necessary  lo  ])rei)are  it  for  the  insured  voyage 
or  which  add  to  its  permanent  \alue.  Other  matters  relating  to 
and  entering  into  the  cost  of  adjuslmenl  ha\e.  however,  been 
considered   elsewhere. ^^ 

eapei-rv  v.   Cobb,  88  Me.  43."),  49  3  Pet.  (28  U.  S.)  222,  7  L.  ed.  (if)!), 

L.R.A.  389,  34  Atl.  278.  and  other  cases. 

'  Suydam    v.    Marine    Ins.    Co.    2        ^^  The     California     code     provides 

Johns.  (N.  Y.)  138.  that  (1)  wliere  i)rolits  are  separately 

'  Allegre   v.    Mai-yland    Ins.    Co.    G  insured  in  a  contract  of  marine  in- 

Har.  &  J.    (Md.)    4()8,  14  Am.  Dee.  snranee  the  insvn-ed  is  entitled  to  re- 

289.  cover,  in  case  of  loss,  a  proportion 

^  Fay  V.  Alliance  Ins.  Co.  IG  Gray  of  such  profits  e(|nivalent  to  the  pro- 

(82  Mass.)   455.     See  2   Pliillips  on  portion  which  the  value  of  the  jirop- 

Ins.    (3(1  ed.)    216-18,  sees.  14()1-G4.  ertv   lost   bears  to  the  value  of  tiie 

See  New  York  &  Cuba  Mail  S.  S.  Co.  whole.     .So   also   that    (2)    the   value 

V.  Royal  Exchang:e  Assur.   (U.  S.   1).  ef  a  sliip  is  its  value  at  the  bejiinning 

C. )  145  Fed.  713.  el'  ihe   risk,   includino'  all  articles  or 

^°  Loomis    V.    Shaw,   2    .lehiis.    (N.  chai'jics  which  add  to  its  permanent 

Y. )  Cas.  3G.  value  oi'  which  are  necessary  to  pre- 

1^2  Phillips  on  Ins.   (3d  ed.)   226,  pare  it  for  the  voyage  insured;    (3) 

sec.   1474,  citinrj   Ijoomis  v.   Shaw,  2  the  value  of  the  cargo  Is  its  actual 

Johns.  Cas.    (N.  Y.)    3G;   Fosdick  v.  cost    to    be    insured    when    laden    on 

Norwich    Ins.    Co.    3    Day     (Conn.)  board,  or  where  that  cost  cannot  be 

108;    Patapsco    Ins.    Co.    v.    Coulter,  ascertained,    its   market  value  at   the 
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§  3453.  General  average  adjustment:  values. — As  a  general  rule, 
the  ship'.-  vahie  for  c-ontiibntion  where  she  has  received  no  extraor- 
<linai'v  injuries  during  her  voyage  and  has  not  been  repaired  on 
that  account,  is  her  value  at  the  termination  of  her  voyage,  other- 
wise her  worth  before  repairs  necessitated  by  sea  peril  were  made 
should  constitute  the  value.  The  usual  resort,  however,  is  her 
\alue  at  the  port  of  departure,  making  such  deduction  for  deteri- 
oration as  appears  just  and  reasonable. ^^  And  it  is  held  that  her 
actual  value  ascertained  by  appraisement,  and  not  the  policy  valu- 
ation, controls.^*  But  in  the  Star  of  Hope,  where  it  was  claimed 
that  there  was  error  in  assuming  that  the  valuation  in  the  policy 
was  the  proper  basis  of  the  ship's  contributory  value,  the  court 
said  as  no  proof  on  the  subject  of  her  value  except  the  policy 
was  offered,  and  as  ships  were  seldom  insured  beyond  their  value, 
there  was  no  error  in  so  assuming.^*  So  it  is  held  that  freight  and 
ve.>«.''el  are  to  be  estimated  as  they  then  are  at  the  time  of  the 
jettison  or  the  breaking  up  of  the  voyage.^^     If  a  ship  is  sold  at 

time  and  place  of  lailing,  adding  the  i.s  applicable  to  cargo  and  ship  alike 

charges  incurred   in   purciiasing  and  and    recovery    may    be    had    of    the 

placing    if    on    board,    but    without  same    proportion    of   the   amount    of 

leference   to   any   losses   incurred   in  contribution  as  to  the  amount  insured 

rai.sing   money   for   its    purdiase,   or  in  the  policy  bears  to  tiie  valuation 

to  any  drawback  on  its  ex|)(trtation,  in    the   policy   and   where    these    two 

or  to  the  fluctuations  of  the  market  amounts   are   the  same    the    libellant 

at  the  port   of  destination,  or  to  ex-  must  be   paid   the   full   amount    jiaid 

penses  incurred  on  tiie  way  or  on  ar-  by  it    in  general   average.    British   6: 

rival:    (4)    tlie  value  of  tiie  freight-  Foreign  Marine  Ins.  Co.  Ltd.  \.  Mai 

age  is  the  gross  freightage,  exclusive  donado  &  Co.  Inc.  IS'2  Fed.  744,  749, 

of  primage,  without  reference  to  the  lOti  C.  C.  A.  122. 

<Mjst   of  earning  it;    (o)    the  cost  of  ^^  The  Star  of  Hope,  !)  Wall.   (7(j 

insurance  is  in  each  case  to  be  added  U.  S.)   231,  19  L.  ed.  (i.JS,  ])er  Clif- 

)<    tlic  value  thus  estimated;    (G)    if  ford,   J.      See   Humphreys   v.   Union 

cargo    insured    against     partial    loss  Ins.  Co.  3  x^h^son   ( U.  S.  C.  C.)  429, 

airives  at  the  port  of  destination  in  Fed.  Cas.  No.  0,871;  Strong  v.  New 

a  damaged  condition,  the  loss  of  the  York    Ins.    Co.    11    Johns.    (N.    Y.) 

iii.-urcfl    is    deemed    to    l)e    the   same  323;  Dodge  v.  Union  Marine  Ins.  Co. 

])ro|iortion    of    the    value    which    the  17  Mass.  471. 

)iiarket     price    at    that    port    of    the  That    liability    ilelcrmincd    l)y    law 

thing  so  damai^ed  bears  to  the  market  of  port  of  destination,  see  Hritisli  A: 

|irice  it  would  have  l»rought  if  souufl :  Foreign  Marine  Ins.  Co.,  Ltd.  v.  Mai- 

I)<f'ring's  Annoi.  Civ.  Code  Cai.  sees,  donado    &    Co.    Inc.    182    Fed.    744, 

J73H,  2739,  2741,  2742.  l(l(i  C.  C.  A.  122. 

I'pon  jMiint  whether  marine  insur-  ^*  .Meeker  v.   Klemn,   11   La.   Ann. 

ance  act   l!)()(i,  sec.  73,  stat.   liXKi  pi».  194.     See  also  I^e  Cras  v.  Huy-hes,  .{ 

210,    23.3,    governed,    iiehi    that    <ec.  Doug.  SI. 

2744,  Cal.   Civ.   duU-,  established   tlie  '*  The  Star  dl    Hope.  9   Wiill.    (70 

New   York   or  .\merican   rule  at   that  U.  S. )   231,   19   L.  cd.  0.3S,  jkt  ClilV- 

p«)rt   and  makc-i  insurer  lialiie   for  a  ord,  .1. 

<-oMtriliiiti(>n    tailing    upon    llie    thing  '"  Spa  fiord  v.  Ddd^c.  14  M;iss.  (ili; 

insured  and  under  the  policy  I  lie  rule  Maggratli    v.    Church,   1    Caines    (N. 
Jcncc   in.-.  \ Ol.  \'. —':!."»(;.         5(i8i 


§  34o;5  jovri-:  ox  ixsi  i;ax(m^ 

a  foreiiiii  port.  Iho  ainoiinl  slio  l»vings  bona  fulo  i^;  lior  ooniribntory 
valuo.^'''  So  the  not  salo.s  of  tlic  caruo,  (loducfinL!;  tlie  cusloinarv 
froiulit  and  the  not  salva,<2;o  of  vossol  and  froiulit,  and  dcdnctinL: 
|iayniont<  to  tlio  dllior  sliip  foi-  forward ini;'  aro  oonli'ilnitinL:;  valncs.^^ 
Tho  I'ontriliiitorv  xaliic  of  ficiulit  lo  a  .uonoral  avora^e  is  asoer- 
tainod  l»y  a  doduction  of  a  third  of  tlio  «i,ro.ss  froi^lit.^"  So  it  is 
also  liold  that  the  insurer  on  freiulit  must  pay  a  proportion  of 
the  general  average  on  the  freight  equal  to  the  proportion  of  tlie 
voyage  which  the  vessel  shall  have  performed  previous  to  the 
capture,  and  tho  insurer  on  tho  vessel  tho  residue.''*'  And  that 
there  can  be  no  recovery  on  a  policy  on  a  steamer  for  general 
average  loss,  without  ])r()ving  the  value  of  the  cargo  and  freight.^ 
In  case  of  capture,  freight  is  chai-goablo  to  the  day  of  capture.'^ 
AVhere  a  policy  was  on  freight  valued  at  fifteen  thousand  dollars, 
stipulated  against  a  lial)ility  for  contrilnition  in  general  average 
for  "a  sum  greater  than  the  amount  herein  insured,"  and  tlio 
ow.ner,  on  adjustment  of  a  general  average  loss,  received  his  entire 
freight  of  twenty  thousand  live  hundred  and  sixty-four  dollars, 
and  paid  four  thousand  two  hundred  and  seventy-six  dollars  on  a 
contril)Utory  value  of  thirteen  thousand  eiglit  hundred  and  thirty- 
two  dollars,  it  was  held  that  the  insurers  were  liable  only  for  six 
hundred  and  twenty-three  dollars,  that  being  the  proportion  to 
the  amount  contributed  by  the  freight  which  the  sum  insured  bore 
to  the  freight  earned.^  If  the  vessel  is  disabled  and  the  cargo 
forwarded  at  a  higher  rate  of  freight,  the  basis  of  contribution  is 
lield  to  be  the  Aaluo  of  the  cargo  at  the  jiort  of  destination,  and 
where  in  such  case  there  is  nothing  upon  which  general  average 
charges  can  be  made,  then  in  a  suit  by  the  owner  against  the 
shipper  the  recovery  must  be  confined  to  the  special  charges  on 
such  cargo.* 

Y.)  196,  2  Am.  Dee.  173:  Columbian  Mason   (U.  S.  C.  C)  429.  Fed.  Cas. 

Ins.  Co.  v.  Ashbv,  13  Pet.  (38  U.  S.)  No.  (),871. 

331,    10    L.    ed.^186;    The   Marv,    1  ^o  j^^^avenworth     v.      Delaficld,     1 

Spra^ue  (U.  S.  D.  C.)   17,  21,  Fed.  Caines  (N.  Y.)  573,  2  Am.  Dec.  173. 

Cas.  No.  9,188.  ^  Billow  v.  Western  Ins.  Co.  1  La. 

"Bell  v.  Smith,  2  Johns.   (N.  Y.)  Ann.  57. 

*98.  2  Leavenworth      v.      Delafield,      1 

i8Dodj,'e  V.  Union  Marine  Ins.  Co.  Cainos  (N.  Y.)  573,  2  Am.  Dec.  201. 

17    Mass.    471.      See    The   Nathaniel  ^  lirewer  v.  American  Ins.  Co.  123 

Hooper,  3  Sum.    (U.  S.  C.  C.)    542,  Mass.  78. 

Fed.  Cas.  No.  10,032 ;  Rogers  v.  Me-  *  McLoon  v.  Cummings,  73  Pa.  St. 

fhanics'  Ins.  Co.  2  Story    (U.  S.   C.  98.     Under  an  agreement,  by  a  lend- 

C.)  173,  Fed.  Cas.  No.  12,017;  Leav-  er    on    respondentia    bonds,    "to    be 

cnworth    v.    Delafield,   1    Caines    (N.  liable  to  average  like  underwriters," 

Y.)  573.  2  Am.  Dec.  201.  in  Philadeli)hia,  it  was  held,  that  the 

^^  Humphrevs  v.  Union  Ins.  Co.  3  insuied  could  onl^'  calculate  on  aver- 
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§  3454.  Measure  of  damages  or  recovery. —  (a)  "Daiimge"  con- 
strued. The  word  ••damage""  may  be  so  far  qualified  by  the  terms 
of  the  contract  taJccn  in  its  entirety,  as  to  mean  not  the  amount  of 
loss  sustained  by  assured,  but  the  recompense  to  -which  he  may  be 
entitled  by  the  company;  as  in  case  where  the  amount  of  recovery 
is  limited  to  a  specified  sum.^ 

(b)  Ship,  goods  and  freight:  value:  repairs:  expenses,  (b-1)  The 
rule  for  fixing  the  value  of  a  vessel  which  has  been  lost,  and  which 
has  been  insured  in  an  open  policy,  is  to  take  the  sum  she  was 
worth  at  the  time  of  her  departure,  including  certain  expenses.^ 
If  a  partial  loss  is  incurred  the  insurer  pays  only  such  proportion 
of  the  actual  loss  as  the  sum  insured  bear's  to  the  value  of  the  prop- 
erty at  ri."k.'  Where  the  ship,  freight,  and  cargo  belong  to  the 
same  person,  and  the  freight  and  cargo  are  not  insured,  the  insured 
on  the  vessel  can  only  recover  the  proportion  chargeable  to  the 
vessel.'  If  the  master  is  part  owner  the  insurers  are  not  liable  a.s 
for  a  total  loss  in  case  of  an  injury  from  one  of  the  perils  insured 
against  to  more  than  half  the  value  of  the  vessel,  where  a  sale  is 
made  by  such  master  under  circumstances  which  would  not  auth- 
orize him  to  sell  as  master.^ 

(b-2)  In  an  open  policy  on  cargo,  the  "invoice  price  of  the  goods 
is  the  value  which,  upon  a  total  loss,  the  insured  is  entitled  to  re- 
cover; ^®  and  its  value  at  the  place  of  shipment  measures  the  re- 
covery in  case  of  total  loss  and  loss  of  profits  are  not  included.  If, 
however,  the  policy  is  a  valued  one  the  entire  amount  of  the  agreed 
value  is  recoverable.^^  Again,  it  is  held  that  in  case  of  a  toUd  loss, 
the  insurer  loses  precisely  as  nuich  as  the  property  insured  was 
worth  at  the  time  and  place  of  shipping  it,  the  expenses  of  lading 
included.     What  the  property  cost  the  assured  is  not  the  rule  of 

a»c  I0S.S  on  the  costs  and  charges  of  dred  and  lifty  dollars,  or  five  eighths 

the  goods  and  the  [)remiuin  of  insur-  the  vahie.     The  amount  of  loss  was 

auce.    The  underwriters  are  not  liable  twelve  hundred  an<l  seventy-five  dol- 

ior  freight    paid  during  the  voyage,  lars    and    eiglity-liiree    cents.      Five 

where  good.s  oidy  are  insured:     Gib-'  eighths   amounted   to   seven   hundred 

son  v.  Pliiladeijiliia  Jns.  Co.  1  Binn.  and    ninety-seven    dollars    and    forty 

(Pa.)  405.  cent.s,    which    was    allowed    as    the 

*  f?linn    V.    Dresden    .Mutuid    Fire  amount  to  be  recovered. 

In.s.    Co.    85    Me.    IMi,   27   Atl.    263.  '.Jumel     v.     Marine     lus.     Co.     7 

*Car.son     v.    Marine     Ins.     Co.     2  dohns.  (N.  Y.)  412,  5  Am.  Dec  283. 

Wa.sh.   (IJ.  S.  C.  C.)  468,  Fed.  Cas.  » Pierce    v.     Ocean     Iius.     Co.     18 

No.  2,465.  Pick.    (35   Ma.ss.)    83,   29   Am.   Dec. 

'  Western    Assur.     ( 'o.    v.    South-  567. 

wi-slern  Transp.  (Ut.  36  U.  S.  C.  C.  *<•  Gahii    v.    iiroome,   1   Johns.    (N. 

A.  65,  (i8   Fed.  <J23.     In  this  case  a  Y.)   ]2(). 

ino«lel  barge  was  valued  in   the  \nA-  *'  Ix'onard  v.  Bosch,  73  N.  J.  E4. 

icy    at    two    thousand     dollars;     I  he  43.S,  68  Atl.  56. 
amonnl  ol'  insurance  was  twelve  him- 
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vmIuc  ill  adjiisliiiij:  till'  U).<s.  luit  what  it  was  worth  or  \\()ul(l  sell  fur 
wln'ii  slii]>|)0(l.'^  And  wIutc*  tlio  policy  was  ii|ion  so  inuch  ol"  the 
(•arm*  a8  an  inlrgral  suhjccl.  it  was  licld  that  insnrod  fonhl  not 
nn-ovor  for  axch  article  totally  lost,  there  beinj^-  neither  a  general 
axi'raiiv  nor  a  total  destruction  of  the  subject  insui'cd."  But  where 
a  i)olicy  of  insurance  on  a  cariio  did  not  ci»ver  the  loss  on  cider 
frozen  in  the  xcssel,  and  the  company  promised  the  insured  if  he 
would  ,uo  and  take  charge  of  it,  and  sell  it  to  the  l)esl  advanla.ne, 
they  would  pay  the  delieicney,  ^Yllereu|)()n  the  insured  eoinj)lied, 
but  the  company  declined  to  pay,  it  was  lu^ld  that  (he  insured 
could  recover  the  delieiency  by  action.^* 

(b-.'))  In  case  of  a  total  loss  on  freight  the  insured  is  entitled  to 
recover  the  whole  amount  of  the  frei.uhl,  without  any  deductions 
for  expenses  wliicH  would. have  been  incurred  in  ease  of  safe  arri- 
val :  and  under  an  open  policy  on  freight,  the  gross  amount  is  on 
a  total  loss,  the  amount  to  be  recovered  without  being  subject  to  a 
deduction  for  expenses  of  wages  and  provisions.^*  Advances  on 
freight  requii-ed  to  be  made  if  requested,  it  not  a])i)eai'ing  that  the 
master  had  authority  to  Ijorrow  otlierwise,  must  contribute  in  gen- 
eral average  consequent  uj)on  breaking  of  the  shaft  of  the  M'ssel 
and  the  necessarily  incin-I"ed  liability  on  account  thereof,  and  this 
is  so  although  adxaiices  weie  made  on  the  master's  draft,  not 
endorsed  on  the  bill  of  lading  l)ut  for  which  the  vessel  and  freight 
were  |)ledged  making  it  the  same  or  the  equivalent  to  a  bottonny 
bond:  and  even  though  a  loan  on  bottomry  is  not  subject  to  con- 
tribution yet  under  the  general  rule  that  the  law  of  the  place  of 
destination  where  the  ship  and  cargo  finally  separate  governs  the 
rights  of  general  average  such  rule  will  control  in  a  case  within  its 
terms. ^^ 

(  b-4  )  Tf  a  vessel  is  so  far  injured  by  a  sea  peril  as  that  the  strain 
is  irremediable  except  she  be  rebuilt,  the  expense  of  her  repairs  in 
addition  to  her  diminution  in  value  is  the  measure  of  the  insurer's 
liability,  even  though  such  repairs  make  the  shi[)  seaworthy  and 
she  is  subsequently  insured  at  her  full  valuation."    lint  no  recovery 

12  Caison    V.    ]\Iarine    Ins.    Co.    2  As    to    freiijlit ;    (Jeueral    Average, 

Wash.   (F.  S.  C.  C.)   408,  Fed.  Cas.  see  §§  3430,  3441,  3444  herein. 

No.  2.40.').  "Giles  v.    Eagle   Ins.   Co.   2  Met. 

1^  Guerlain   v. -Colimibiaii   Ins.   Co.  (4.'!  Mass.)  140. 

7  Jolins.   (N.  Y.)  527.  As   to   survey    while  ship   in   dock 

i*Willets  v.   Sun   Mutual   Ins.   Co.  undergoing  repairs:  Lloyds  clas.sifica- 

45  N.  Y.  45,  6  Am.  Rep.  31.  tion :  apportionment  of  dock  charges 

^Stevens   v.    Columbian    Ins.    Co.  and  expenses:  contribution:  particu- 

3    Caines    (N.    Y.)    43,   2    Am.    Dec.  lar   cluirges,    see    Rualjon    Steamsliip 

'M7  Co.  Ltd.  V.  Ix)ndon  Assurance  [1900] 

"Monsen    v.   Amsinck    (U.    S.   D.  A.  C.  (i,  09  L.  .).  Q.  B.  80,  81  L.  T. 

C.)  100  Fed.  817.  585,  48  W.  K.  225,  9  Asp.  M.  Q.  2, 
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can  lie  l)ad  where  the  loss  is  the  necessary  result  of  a  certain  mode  of 
repairing  a  vessel. ^^  If  an  insured  vessel  being  launched  is  stopped 
on  the  ways  in  a  critical  and  dangerous  position,  in  imminent  dan- 
ger of  being  hogged,  and  is  after  several  days  and  by  great  exertions 
Moated  in  safety,  the  insitred  may  recover  the  actual  expenditures 
so  necessarily  incurred  in  saving  the  vessel. ^^  Agan\.  the  owner 
of  a  \essel  carrying  his  own  cargo  is  not,  after  the  vessel  has  be- 
come stranded  in  the  river,  bound  to  forward  the  cargo  to  destina- 
tion to  save  hi:>  freight  .«o  as  to  relieve  insurer  of  the  cargo  from 
liability  for  the  cost  of  moving  it  overland  which  is  done  with  its 
knowledge  and  approval.^" 

(b-5)'  In  an  insurance  on  a  vessel  no  loss  incurred  by  reason  of 
wages,  provisions,  or  demurrage  during  her  detention  in  port,  can 
be  recovered.^  Wages  and  provisions  are  general  average  in  the 
ca.<e  of  a  yacht  on  a  pleasure  voyage  but  obliged  to  seek  a  port  of 
refuge  to  undergo  repairs  made  necessary  by  a  peril  insured 
against:  and  such  average  charges  are  within  the  intent  of  rider 
clauses  providing  that  in  case  of  claim,  "repairs  to  be  paid,  without 
deduction  of  new  for  old  whether  the  average  be  particular  or  gen- 
eral; "  and  in  the  "event  of  loss  by  lire  claim  for  general  average 
contribution  and  salvage  charges  and/or  exi)enses  excepted  the 
liability  hereinunder  shall  be  in  proportion,"'  etc.^ 

.')  Com.  Ca.s.  71,  [1808]  1  L.  K.  Q.  B.  that  llie  expenses  of  for\var(lin<^'  wero 

7-J2,  78  L.  T.  402,  (37  L.  J.  Q.  B.  .')48,  a  land  venture.     It  was  declared  that 

.')  Com.  Cas.  148,  8  Asp.  M.  C.  346,  expenses   incurred   under   a   sue   and 

369,  [1897]  2  q.  B.  456,  77  L.  T.  402,  labor   clause   was   maritime   in    their 

2  Com.  Cas.  29.").  nature,  tliat  sums  paid  dut  to  avert 

As  to  repairs:  fifty  per  cent   rule:  a  loss  which,  if  it  had  occurred,  would 

>ale:       trans^Iiipment :       marine,      c.  have     fallen    upon     (he    underwriter 

L.XXIX.  (SS  3040  et  seq.)  herein.  7nay  fairly  be  regarded  as  in  the  na- 

^^  Kureka   Fire  &  Marine  Ins.   Co.  ture  of  expenses  of  salvage  and  may 

V.   Purcell,  19   (Jhio   Cir.   K.   135,  43  be    brought    within    the    meaning    of 

Wkly.  L.  B.  135,  10  O.  C.  D.  528.  the  sue  and  labor  clau.^e;  also,  that 

^^  Krichette  v.    State   Mutual    Fire  the  fact  that  there  were  expenses  in- 

A:   .Marine  Ins.  Co.  3  Bosw.    (N.  Y. )  curred   to   save  the  cargo   alone  and 

]!)().  tluit  these  cxi)enses  were  incurred  on 

^°  St.  Paul  Fii-e  &  Marine  Ins.  Co.  land  could  not  defeat  jurisdiction  and 
v.  I'acilie  Cold  Storage  Co.  l.')7  Fed.  holding:  that  expenses  incurred  in 
(i2.').  87  C.  C.  A.  14,  14  L.H.A.(N.S.)  removing  cargo  with  the  underwriters' 
1161  ("cargo  and  freight,  English  <'onsent  to  avert  a  jirobalile  total  loss 
form"  policy).  The  court  below  dis-  Irom  a  peril  then  pending-  and  in- 
allowed  the  items  of  the  adjustment  sured  against  are  recoverai)le  as  they 
groui)ed  under  the  head  of  general  are  a  c<)tis('(|uence  of  the  peril, 
average,  but  allowed  the  forwarding  *  Barney  v.  .Maryland  Ins.  Co.  5 
expenses  and  maile  a  decree  accord-  liar.  &  J.  (Md.)  139. 
ingly,  deducting'  a  certain  sum  i)re-  ^  Uisley  v.  President  &  Directors 
viously  advanced.  Fmni  this  decree;  of  Ins.  Co.  of  North 'America  (U.  S. 
appeal  was   taken.     It    was   clain)e<I  1).   C.)    189   Fed.  .')2!>,  40   Ins.  L.  J. 
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(c)  I\ralii/  and  p(  r.^onalh/.  (c-l)  II'  llu"  iiisuri'd  ImiKliim;  i.<  de- 
stroyed the  (.liimago  is  estiiualed  uixjii  the  \idue  ol'  the  property 
at  the  time  of  loss,  having  in  view  the  original  cost,  llie  cost  of 
construetinji-  a  like  building  on  (he  same  hind  at  the  time  of  the 
trial,  and  the  ditVerence  in  vahie  hdwi^eii  the  huilding  destroyed 
by  reason  of  its  age  and  use  and  a  new  one.  TJic  damages  recover- 
able are  not  limited  to  the  amount  for  which  the  building' could 
ha\e  been  sold.  The  true  measure  of  damages  is  indenuiity  to 
the  assured  not  exceeding  the  sum  insured;  neither  is  the  cost  of 
replacement  the  only  criterion.^  It  is  also  decided  that  another 
factor  is,  the  connection  of  the  building  with  the  land  as  an  ele- 
ment affecting  the  value  of  the  structure  since  both  are  parts  of  an 
entire  property.  Its  site  or  location  and  construction  should  also 
be  considered  and  the  nature  of  its  use,  but  it  is  held  that  the  net 
income  therefrom  cannot  be  made  the  measure  of  its  actual  cavsli 
value  (dthough,  as  an  aid  in  ascertaining  such  value,  evidence  of  its 
rental  value  is  admissible;  and  totals  of  the  classified  expenses  may 
])roperly  l.>e  shown  in  order  to  arrive  at  the  net  income.  Quad- 
rennial api)raisals  of  listers  as  to  the  value  of  the  building  has  also 
been  held  competent  and  admissible  evidence;  it  may  further  be 
shown  that  a  certain  method  of  rebuilding  was  adopted,  as  where 
standing  walls  were  repaired  and  used  in  order  to  exjiedite  recon- 
struction for  early  occupancy.* 

(c-2)  Market  or  cash  value.  The  measure  of. recovery  for  loss 
of  goods  insured  against  fire  is  the  market  or  cash  value  at  the  time 
and  place  of  the  fire.^  The  bare  assertion  of  this  rule,  however,  is 
one  thing  and  its  application  another,  therefore  in  the  latter  ca.«!e 
reference  must  be  had  to  the  exact  nature  and  effect  of  the  policy 
stipulations  and  to  such  decisions  as  distinguish,  or  hold  thai 
there  is  no  distinction,  between  market  value  and  ''actual  cash 
value;"  stipulations  also  as  to  repairing  or  replacing  the  property 
must  be  considered,  as  must  also  the  nature  of  the  subject  matter, 

21G1.     See  S§  3427,  3441,  3442,  3444,  ual  Fire  Ins.  Co.  87  Vt.  23,  80  Atl. 

herein.  10.")(). 

^  State  Ins.  Co.  v.  Tavlor,  14  Colo.  ^  Grubbs  v.  North  Carolina  Home 

499,  20  Am.   St.  Rep.  "281,  24  Pac.  Ins.  Co.  108  N.  C.  472,  23  Am.  St. 

333.  Rep.    62,   13    S.    E.   230.      See   also 

*  Citizens   Savings   Bank   &   Tru.st  Reed  v.  State  Ins.  Co.  103  Iowa,  307, 

Co.  V.  Fitehl)urg-  Mutual  Fire  Ins.  Co.  04  Am.  St.  Rep.  180,  72  N.  W.  OO.'); 

SO  Vt.  267,  84  Atl.  970.  Dakin   v.   Queen's   County   Fire  Ins. 

That  evidence  admissible  as  to  old  Co.  59  Oreg.  269,  117  Pae.  419,  40 

building,    of    debris,    and    of    grade  Ins.  L.  J.  1892   (under  policy  stipu- 

of    building    in   case    total    loss    is  lation  ■  for    indemnity    to    extent    of 

claimed,    see    also    Citizens    Savings  fixed  sum). 
I'.ank  &.  Trust  Co.  v.  Fit<rliburg  :Mut- 
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as  whether  it  is  of  fluctuating  value  or  otherwise.  These  and 
vai'ious  other  factors  are  discussed  tln'oughout  this  section.^ 

The  fact  that  the  property  destroyed  was  patented  cannot  affect 
a  contract  to  measure  the  damages  hy  the  vahie  of  the  property  at 
the  time  when  the  loss  occuiTedJ  But  where  royalties  were  in- 
sured against  fire  on  the  premises  of  the  licensee  a  proper  basis  of 
estimation  of  the  loss  is  an-ived  at  by  the  amount  of  royalties  paid 
for  two  months  immediately  preceding  the  fire,  during  the  time 
the  works  were  being  restored  and  for  some  months  thereafter.^ 

(c-3)  Marhet  value:  ''actual  cash  value."  In  determining  the 
amount  of  liability  of  an  insurer  for  a  to'^al  loss  under  a  fire  policy, 
the  market  value  of  the  jn'operty  destroyed  does  not  necessarily 
govem.  The  insurer  is  liable  for  the  actual  cash  value  of  the  prop- 
erty as  it  stood  at  the  time  of  the  loss,  taking  into  consideration  the 
cost  of  rebuilding  and  allowing  for  the  difference  in  value  of  the 
new  building  and  the  value  of  the  old  building  when  destroyed.^ 
In  an  Iowa  case,  however,  the  policy  provided  that  assurer  should 
•'not  be  liable  beyond  the  actual  cash  value"  of  the  property  '"at 
the  time  any  loss  or  damage  occurs,  and  said  liability  shall  in  no 
event  exceed  what  it  would  cost  to  repair  or  replace  the  property, 
loss  or  damage  with  material  of  like  kind  and  quality."  It  wa.- 
held  that  this  was  only  a  limitation  of  liability  and  afforded  no 
rule  for  the  admeasurement  of  damages,  and  therefore  the  rule 
would  necessarily  be  what  it  would  cost  to  replace  the  property  and 
this  could  only  be  ascertained  by  determining  what  the  fair  and 
reasonable  market  value  of  the  property  was  uninjured  and  the 
fair  and  reasonable  market  value  in  its  then  condition;  and  if  a 
total  destruction  occurred  it  would  mean  that  the  cost  of  replacing, 
etc.,  would  he  the  fair  market  value;  that  the  cash  value  was  the 
fair  market  value,  the  terms  being  practically  the  snme.^"     l^ut 

"Market   value"   defined    and    con-  '  Commonwealth   Ins.    Co.   v.   Sen- 

strued  in  British  &  Foreign  Marine  nett,   37   Pa.    St.   -lor^,   78   Am.   Dee. 

Ins.  Co.  V.  Mahlonado  &  Co.  182  Fed.  418.     See  Post   Printing?  &   Publisli- 

744,  lOG  C.  C.  A.  122.  inj?   Co.   v.   Insurance   Co.   of   North 

The  market  value  of  property  de-  America,  189  Pa.  St.  300,  -44  L.K.A. 

stroved  so  far  as  it  is  covered  by  in-  272,  -J2  Atl.  102. 

iiurance  policies  is  the  amount  to  be  *  National     Filtering-    Oil     Co.     v. 

recovered.       liickerson     v.    German-  Citizens'  Ins.  Co.  100  N.  Y.  ."^35,  60 

American  In.'*.  Co.  00  Tenn.  193,  32  Am.  Rep.  473,  1:5  N.  K.  337. 

L.R.A.  172,  33  S.  W.  1041.  ^  Stenzel  v.  Philadelphia   Fire  Ins. 

When  verdict  for  full  market  value  Co.  110  La.  1019,  98  Am.   St.   lU'p. 

e.xce.ssive,  see  (Joddard  v.  North  West-  481,  35  So.  271, 

crn    .Mutual    Fire    Assoc.    85    Wash.  ^°  Fanners  &   Mercantile   Ins.   Co. 

.'»85,   148  Pac.  893.  v.    Fainicns    Ins.    Co.    Uil    Iowa,    5, 

*  See  aa  to  '"actual  cash  value,"  re-  141   N.  \V.  447,  42  ins.  L.  1020. 
pairs,  etc.,  the  ne.\t  following  subdi- 
visions herciu. 
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uiuUt  ;i  l'\Hlrnil  iloi'isitiii  il'  [\\v  i>()liry  iintxidcs  llial  insurer  .slial! 
not  be  liable  Ir\voiu1  the  aetiuil  cash  value  of  llii'  proin'ily  ;il  Ibo 
time  the  loss  or  (laiuai;e  occurs,  the  \alue  of  the  |>ro|)(>r(y  at  (ht^  time 
(if  the  loss  or  (lamaiie  will  be  the  price  it  would  brim;  in  a  fair 
maikct  after  fair  and  reasonal)le  cllorls  to  olitaiti  a  ptirchaser  who 
woidd  pay  the  hii;hcst  ])rice,  but  the  recovery  should  not  exceed 
the  amount  insured."  And  in  Pennsylvania  the  mea^mc  of  dam- 
ages on  an  ojkmi  policy  of  insm'ance,  specifying  thai  damages  are 
to  be  estimated  al  the  "true  and  actual  cash  value  of  the  property 
at  the  time  the  loss  may  happen,"  is  that  which  was  agreed  uimn 
1)V  the  ])arties  and  it  is  error  to  allow  the  jury  to  adoi)t  anv  other 
rule.^2 

^^'h(M■e  the  lU'oduct  insured  has  c'hanged  in  value  between  the 
lime  of  its  mamifacturc  and  that  of  its  destruction,  and  it,s  manu- 
facture occu])ies  considerable  time,  the  nianufacttn-er  is  not  limited 
to  the  cost  of  making  the  article,  but  may  recover  it,s  actual  cash 
value  at  the  time  of  tlie  fire,  whether  a  ])ro(it  or  a  loss  results  to  him 
from  the  use  of  that  measure  of  recovery."  And  if  machines  are 
totally  destroyed  the  indemnity  recoverable  is  their  cash  \alue,  but 
if  not  totally  destroyed  but  by  repairs  can  l)e  made  available  for 
the  purposes  for  which  they  were  intended  then  the  cost  of  such 
repairs  measures  the  recovery,  and  if  llu'v  cannot  be  so  repaired 
the  difference  between  their  value  Ijcfore  and  after  the  fire  is  the 
basis  of  damages."^  Again,  the  cost  of  repairs  to  a  vessel  insured 
against  fire  at  the  time  it  .sunk  while  burning,  need  not  be  minutely 
proved  to  justify  a  recovery  on  a  ])olicy  making  the  insurer  liable 
only  for  the  actual  cash  value  of  the  property  destroyed,  or  the  cost 
of  replacing  it.^*  If  a  loss  is  tohil,  this  does  not  show  the  actual 
cash  value  to  be  that  fixed  by  the  agent  as  the  amount  of  the  insur- 
ance some  months  prior  thereto,  where  it  appears  that  such  amount 
was  less  than  that  api)lied  for  by  the  insured.^* 

^^  Prussian    National    Ins.    Co.    v.  actual    cash    value    of    property    at 

Lawrence.  221   Fed.   931,   137   C.   C.  time  loss  occurred,  also  that  loss  be 

A.  oOl,  46  Ins.  L.  J.  158.  ascertained  according  to  such  actual 

^2  Commonwealth  Ins.  Co.  v.   Sen-  csusli  value  with  proper  deduction  for 

nett,   37    Pa.    St.    205,   78    Am.    Dec.  depreciation  not  exceeding  cost  of  re- 

418.  l>air   or   replacing,   etc.).      See    Gulf 

^3  Mechanics    Ins.     Co.    v.     C.    A.  Compress    Co.    v.    Insurance    Co.    of 

Hoover  Distilling  Co.  182  Fed.  590,  Pennsylvania,  129  Tenn.  58(),  l(i7  S. 

105   C.   C.   A.   128,   31  L.R.A.(N.S.)  W.  85!)   (total  loss  included  machine 

873.     See  also  Phillips  v.  Home  Ins.  purchased  at  sacrifice  sale). 
Co.  112  N.  Y.  Supp.  769,  128  App.        i* -Jackson  v.  British  America  Ins. 

Div.  528,  38  Ins.  L.  J.  53.  Co.  10(i  Midi.  47,  30  L.K.A.  (536,  63 

13a  Non-Royalty  Shoe  Co.  v.  Phoe-  N.  W.  899. 
ni.x  Assur.  Co.  Ltd.  of  L.  E.  —  Mo.        ^^  Home   Ins.    Co.    v.    Stone    River 

App.  — ,  178  S.  W.  246   (stipulated  National  Bank,  88  Tenn.  369,  12  S. 

tliat  insurer  not  to  be  liable  bevond  W.  915. 
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In  a  Federal  decision  the  rule  is  asserted  that  the  time  the  proj)- 
erty  is  actually  destroyed,  and  not  that  at  which  the  fire  starts, 
governs  in  detenninino  the  extent  of  the  insurer's  liabiUty  under  a 
policy  fixing  such  liability  at  the  actual  cash  value  of  the  property 
insured  at  the  time  the  loss  occurs,  although  the  fire  is  a  continuing 
one  and  the  property  is  a  marketable  commodity,  the  value  of  which 
enhances  as  portions  of  the  visible  supply  are  destroyed;  so  the 
value  of  cotton  destroyed  by  fire  after  the  stock  exchange  is  opened 
on  a  certain  day  may  be  determined  from  the  actual  sales  made 
during  that  day  on  the  market. ^^ 

(c-4)  Cost  of  repairs  or  replacing:  amount  for  irhich  huihUnfj 
could  have  been  sohiy  If  the  policy  provides  that  the  measure 
of  damages  shall  not  exceed  the  actual  cost  of  producing  the  prop- 
erty destroyed,  evidence  as  to  the  market  or  cash  value  thereof 
furnishes  no  standard  for  estimating  the  damages.^*  And  when  an 
insured  building  is  destroyed,  the  damages  recoveral)le  on  the  ])ol- 
icy  are  not  limited  to  the  amount  for  which  the  building  could  have 
Ijeen  sold.  The  true  measure  of  damages  is  indenmity  to  the 
assured,  not  exceeding  the  sum  insured.  In  determining  the 
amount  of  sucli  indemnity,  the  cost  of  replacement  is  not  the  only 
criterion.  The  jury  must  take  into  consideration  the  age  and  con- 
dition of  the  ijuilding.  and  if  by  reason  of  age  or  use  it  is  less  valu- 
aldf  tlian  a  new  building  erected  upon  the  same  plan,  of  similar 
materials  and  of  the  same  dimensions,  the  insurer  should  1)C  al- 
lowed for  the  difference  arising  from  deterioriation.^®  Again,  lia- 
Itility  of  insurer  to  a  manufacturer  of  whisky  under  a  clause  in  the 
l>olicy  limiting  liability  to  cost  of  replacement  is  not  the  cost  of 
raw  material  and  labor,  where  the  manufacturer  occupies  consid- 
erable time,  and  the  value  of  the  product  increases  with  age,  but  the 
cost  of  replacing  the  article  lost  with  a  like  product  in  the  most 
inexpensive  way,  by  purchase  or  otherwise.^** 

^6  Liverpool.  London  &.  Globe  Ins.        ^^  State  In.s.  Co.  v.  Tavlor,  14  Colo. 

Co.  V.  Mr-Faddcii,  17(»   Fed.   17!).  !).')  490,  20  Am.   St.   Rep.  281,  24  Pae. 

C.  C.  A.  42!»,  27  L.H.A.{X.S.)   10!).-),  :]:33. 

38  Ins.  L.  J.  974  and  note  Id.  978,       As  to  value  under  existing  contract 

atr'j;  1()2   Fed.   783.  to  .sell,  see  German  Fire  Ins.  Co.  v. 

"Tlii-s     (|ue«tion     has     necessarily  Duncan,  140  Ky.  27,  130  S.  W.  804. 

l)cen    discussed    to    a    certain    e.vtent  39  Ins.  L.  J.  l.'jflB. 
under  the  ijrecedinf,' suljdivisioM  as  to        2°  .Mechanics     ]us.     Co.    v.     C.     A. 

actual    ca.'^ii    value    and    reference    i.s  Hoover  I)istillin<r  Co.   182   Fed.   ")•)(). 

made  tiiereto  in  connection  with  what  105   C.   C.   A.   128,   31   L.R.A.(N.S.) 

lollows  hercun.ler.  873,  40  Ins.  L.  .).  347.     See  Phillips 

^*  Chippewa  Lumber  Co.  V.  Phenix  v.   Home  Ins.   Co.   112  X.   Y.   Supj). 

Ins.    Co.   80    Mich.    110,    44    N.    W.  709,   12S  A  pp.   Div.  528,  38  Ins.  L. 

lO.M,  .1.  ".3. 
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The  imloninily  of  iiisurcHl  for  los8  of  an  insurod  Imilding  Avhich 
is  so  injureil  by  fire  as  to  be  a  menace  to  life,  aiul  wliieh  is  con- 
(lomnod  by  llie  city  anthoritios  and  forbidden  1o  be  repaired,  is 
tbe  vaUie  of  tbe  bnildinii'.  and  not  nseless  repairs.^ 

(c-5)  Depreciation  of  diminution  in  value.  Tbe  amount  of  dam- 
age or  depreciation,  if  any,  to  tbe  actual  and  reasonable  market 
\abie  of  tbe  goods  not  destroyed  or  rendered  wortbless,  as  consid- 
ered in  relation  to  tlie  purpose  for  wbicb  such  goods  are  owned  or 
kept,  sbould  be  considered,  as  sucb  depreciation  is  a  factor  wbicb 
enters  into  tbe  inode  of  ascertainment  of  damages.'^  If  stock  i,- 
injured  by  a  tornado  under  a  policy  covering  sucb  loss,  tbe  measure 
of  damages  is  the  depreciation  in  value  of  the  stock  with  relation 
to  their  value  immediately  before  and  immediately  after  the  in- 
jury, What  they  sold  for  a  consideraljle  period  of  time  thereafter 
is  not  the  test.'  And  diminution  in  the  vahic  of  an  automobile 
because  of  theft  is  within  the  operation  of  a  policy  insuring  against 
any  loss  or  damage  if  amounting  to  twcnity-live  dollars,  or  more  on 
any  single  occasion  l)y  theft,  robbery,  or  pilferage,  although  the 
policy  also  provides  that  in  the  event  of  loss  or  damage  the  insurer 
shall  be  liable  only  for  the  actual  cost  of  repairing,  or,  if  necessary, 
rej^lacing  the  parts  damaged  or  destroyed.* 

(d)  Other  instances  and  applications  of  rules:  (d-1)  Partial 
loss.  Upon  the  destruction  of  part  of  the  property  insured 
against  loss  by  fire,  tbe  insurer  is  liable  for  the  full  value  of  tbe 
part  so  destroyed,  provided  it  does  not  exceed  the  aggregate  amount 
of  the  insurance.     lie  cannot  exonerate  himself  by  paying  an 

^  Monteleoue  v.  Royal  Ins.   Co.  47  Southern  National  Ins.  Co.  v.  Woods, 

La.  Ann.  1563,  50  L.K.A.  784,  18  So.  —  Tex.  Civ.  App.  — ,  133  S.  W.  28(> 

472.  (cost  of  replacement  or  what  second 

As  to  total  loss:  "totally  destroyed,"  hand  goods  lost  would  have  brought 

etc.:  tire,  .see  §S  3025  et  seq.  herein,  in  market). 

See  further  as  to  repairs,  replac-  As  to  repairs  and  rebuilding;  fire 

ing  and  measure  of  recovery:  Farm-  ri.sk,  see  c.  LXXX.  {§§  3150  et  seq.) 

ers'  Mercantile  Co.  v.  Farmers'  Ins.  herein. 

Co.  161  Iowa,  5,  141  N.  W.  447,  42  ^  pgad  y    state  Ins.  Co.  103  Iowa, 

Ins.   L.    J.   1020;   Moulton   v.   Globe  307,  64  Am.  St.  Rep.  180,  72  N.  W. 

Mutual  Ins.  Co.  .'JG  S.  Dak.  339,  154  665.     See  also  cases  throughout  this 

X.  W.  830  (premises  insured  against  section. 

damage  by  Avind :  rule  stated  as  cost  '  Lewis    v.     Burlington     Ins.     Co. 

of   replacing   less    depreciation,    and  80  Iowa,  259,  45  N.  W.  749. 

value    at    time    of    destruction;    less  *  Federal    Ins.    Co.    v.    Hiter,    164 

value   of    salvage);    Gulf    Compress  Ky.   743,   L.R.A.1915E,  575,  176   S. 

Co.  V.  Insurance  Co.  of  Pennsylvania,  W.  210. 

129  Tenn.  586,  167  S.  W.  859"  (actual  As   to   evidence   of   cost   of    parts 

cash  value:  machine  purchased  at  sac-  necessary  to  be  replaced  where  auto- 

rifice  sale;  "ca.sh  value"  means  cost  mobile  i)ractically  new  wa.s  damaged 

,<if  restoring  to  same  condition  as  be-  by  lire,  see  Jones  v.  Orient  Ins.  Co. 

iore     tire,     that    is,     reproduction):  184  Mo.  App.  402,  171  S.  W.  28. 

5690 


GENERAL  AVERAGE  §  3454 

amount  which  bears  the  proportion  to  such  aggregate  amount 
which  the  value  of /the  property  destroyed  bears  to  the  whole  prop- 
erty insured.^  And  where  part  of  the  goods  are  destroyed  and  part 
damaged  the  sum  recoverable  is  the  actual  and  reasonable  market 
value  of  the  gQods  totally  destroyed  or  rendered  worthless,  together 
with  the  amount  to  which  the  market  value  of  the  goods  not  de- 
stroyed or  rendered  worthless  has  been  depreciated,  if  at  all,  having 
in  view  the  purposes  for  which  such  goods  are  owned  or  kept.^  So 
in  an  action  on  a  fire  insurance  policy,  under  an  averment  of  a 
total  loss  a  recovery  may  be  had  for  a  partial  lossJ  And  where  a 
tire  policy  provided  that  the  insureis  should  pay  all  such  loss,  not 
exceeding  the  sum  insured,  as  should  happen  by  lire,  it  w-as  held 
that  the  assured  might  recover  that  sum  on  a  partial  loss  exceeding 
that  amount.' 

(.d-2)  Nominal  damages:  second  fire.  Nominal  damages  only 
can  be  recovered  under  an  insurance  policy  for  a  second  Hre.  if  the 
first  one  destroyed  the  building  so  that  it  was  not  able  to  be  occu- 
pied.' 

('d-3)  Oflicr  insurance.  The  recovery  by  an  owner  where  several 
insurances  exist  on  his  property  to  more  than  its  value  is  restricted 
to  the  value  of  such  property.^*  Where  oil  laden  on  barges  is  insured 
under  two  time  policies  by  the  same  company  and  issued  to  the  same 
person  at  the  same  time,  and  loss  arises  under  each  policy,  except 
that  the  amount  is  greater  than  the  sums  mentioned  in  either 
policy,  but  less  than  the  aggregate  of  both  policies,  the  assured, 
if  entitled  to  a  verdict,  is  entitled  to  recover  the  full  amount  of  his 
actual  loss.^^ 

(d-4)  Mortgagee.  A  mortgagee  in  case  of  a  total  loss,  is  entitled 
to  recover  the  whole  amount  insured,  provided  it  does  not  exceed 
tliat  which,  at  the  time  of  the  loss,  was  due  upon  the  mortgage. ^^ 
If  a  fire  policy  is  made  payable  to  the  mortgaueo  in  case  of 
loss,  recovery  to  the  full  amount  is  not  precluded  by  the  fact  that, 

*  Xicok't    v.    Insurance    Co.    3   La.  i**  ]\Iillau(lon    v.    Western    INfarine 

rJOG,  23  Am.  Dee.  458.  Ins.  Co.  9  La.  27,  20  Am.  Dec.  43H. 

A.S   to  adjustment  of  partial   loss,  As  to  other  or  (loul)!e  and  overin- 

see  S   3452  herein.  surance,  see  c.  LXVJL    (§§  2453  et 

^  liead  V.  State  Ins.  Co.  103  Iowa,  seq.)    herein. 

3n7,  G4  Am.  St.  Kep.  180,  72  N.  W.  ^^  I'lupnix  Fire  Ins.  Co.  v.  Cochran, 

(Hi.-).  51  I'a.  St.  14."?. 

■^  Peoria    Marine   &    Fire    Ins.    Co.  ^^  Kernochan  v.  New  York  Bowery 

V.  Whitehill,  25  III.   UiO.  Fire   ins.  Co.  5  Duer  (N.  Y.)   I. 

'  .MissLssijjpi    Mutual     Ins.    Co.    v.  "  As  t(i  mortfjaf^e  clause,  mortirajior's 

Tnjrram,  34  Mi.ss.  215.  and  mortjjafifee's  rights,  see  §§  27'J4a, 

'^  K'u|)fersmith     v.     Delaware     Ins.  et  scq.  herein. 
Co.  84  N.  J.  L.  271,  45  L.R.A.(N.S.) 
847n.  86  Atl.  399. 
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§  34r)4  jovcK  (►N  iNsritANri-: 

(.•ontrary  to  (lie  |i()licy  stipiilalidiis.  llic  uioiiua^Dr  had.  willioiit 
insuivrs  oonsiMit.  luailo  a.  second  morlua.uv  on  (he  i)ro|)ei'(y  lo  u 
party  ^vlu>.  without  the  consent  of  lh(^  company,  liad  procinvd  ad- 
«.litional  insin-ancc  tlioivon  in  another  company. ^^ 

(d-'"))  Losfi  hi/  i}((/Ii(/'iic(  .  If  iii.-urcil  properly  i>_  desti^jyed  hy 
ai'tional>lo  neji'ligcncc  of  a  laihoad  company.  I  he  ownei'  may  recover 
his  entiri'  hiss  from  such  company,  even  tlioui^h  lie  may  have  heen 
paid  hy  the  insurer  liis  full  insurance.  After  recovery  the  insured 
will  hold  |ju>  amount  reeoMi'ed  equal  to  the  sum  paid  hy  insurei's 
for  them.^*  And  in  the  settlement  of  a  claim  an  item  in  the  receipt 
stated  to  1)6  for  "ueueral  average"  is  not  api)licahle  to  a  claim  against 
carriers  for  damages  for  a  loss  hy  negligence. ^^ 

(d-0)  Failure  to  deliver  paid-up  puliri/.  The  dmount  of 
damages  for  failure  to  deliver  a  paid-up  jiolicy  is  not  the  amount 
of  the  premiums  paid,  for  the  action  is  not  in  disaffirmance  of  the 
contract ;  l)ut  it  is  the  difference  hetween  the  value  of  a  paid-up 
policy  and  that  of  the  life  pohey  held  by  the  plaintilf.^^  So  in 
such  ease  it  is  also  held  not  to  be  the  amount  of  the  premiums 
paid  less  unpaid  notes  given,  but  the  actual  value  of  such  policy. ^^ 
AVhcre  a  life  policy  provided  for  the  payment  of  annual  premiums, 
and  gave  the  assured  the  right  to  continue  the  insurance,  and  he 
brought  action  based  on  the  refusal,  after  several  years,  of  the 
company  to  receive  further  |)remiums  or  to  continue  the  insurance, 
it  was  held  that  the  measure  of  damages  was  the  amount  of 
premiums  i)aid,  with  interest  on  each  from  the  time  of  its  pay- 
ment.^^ 

(d-7)  Xature  or  extent  of  inxurahle  interest  as  faetor.  Tf  assured 
has  some  insurable  interest  in  the  ])roperty  insured  the  whole 
amount  of  damages  to  the  property  not  exceeding  the  amount 
named  in  the  policy  is  recoverable  by  him,  if  the  damages  thereto 
reached  that  sum.  though  another  person  also  has  an  insurable 
interest  therein. ■^^  So  a  man  who  insures,  in  his  own  name,  his 
dwelling  liouse,  the  title  to  which  is  in  his  wife,  may  recover  the 

^^Citv   Five    Cents    Sav.    Bank   v.       ^^  American  Life  Ins.  &  Trust  Co. 

Pennsvh  ania  Fire  Ins.  Co.  122  Mass.  v.    Shultz,    82   Pa.    St.    4(i.      See   §§ 

IG.").     "  llfll.  1195,  34741)  Iieroin. 

1*  Weber  v.  Morris  &  Essex  R.  R.        i''' Plurnix  Mutual  Life  Ins.  Co.  v. 

Co.  3")   N.   .7.   L.  409,  10  Am.   Rep.  Bal<er,  85  JIl.  41(1. 
253.  18  Alabama   Gold  Life  Ins.   Co.   v. 

The  question  of  negligence  in  text  Garmany,  74  Ga.  51. 
lias  been   considered   fully  elsewhere       ^^  Santa  Clara  Female  Academy  v. 

lierein.  Nortliwestern  Nat.  Ins.  Co.  98  Wis. 

15  Home  Ins.  Co.  v.  Western  Trans-  257,  07  Am.  St.  Rep.  805,  73  N.  W. 

portation  Co.  4  Rob.  (N.  Y.)  257.  7()7. 
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face  value  of  the  policy,  upon  destruction  of  the  projiertv.  in  case 
?uch  value  does  not  exceed  the  los>.^° 

If  a  person,  for  whom  a  huilding  is  in  process  of  construction, 
procures  insurance  thereon,  the  agent  issuing  the  policy  knowing 
that  the  contractors  always  have  an  insurable  interest  in  the  build- 
ing, may  recover  the  entire  amount  of  the  loss,  though  the  contract- 
or also  had  an  insurable  interest,^  But  where  a  policy  issues  in 
favor  of  a  Ijuilder,  the  amount  which  he  is  entitled  to  recover  is 
not  diminished  by  the  fact  that  he  has  been  paid  the  greater  part 
of  the  contract  price.  If  the  building  is  destroyed,  he  is  under 
obligation  to  rebuild  it,  and  for  so  doing  is  not  entitled  to  any 
payment  beyond  that  stipulated  for  in  the  original  contract.^ 

If  a  bailee  holding  the  property  of  another,  insures  it  against 
loss  or  damage  by  tire,  for  the  protection  of  his  special  interest  and 
that  of  the  owner,  and  the  latter  ratifies  and  adopts  such  contract 

^°  Kkult  V.  German  Mutual  Fire  i)roperty  was  insured.  The  damages 
Ins.  Co.  152  Wis.  (537,  45  L.R.A.  recoverable,  therefore,  are  the  sum 
(N.S.)  1131,  140  X.  W.  321,  42  Ins.  for  wliioh  the  property  was  insured. 
L.  J.  725.  The  court  jier  Kerwin,  J.  19  Cyc.  839;  Horsch  v.  Dwelling- 
said  :  ''It  is  also  insisted  by  appellant  Hou.se  Ins.  Co.  77  Wis.  4,  8  L.R.A. 
that,  even  if  the  plaintitl'  recovers  in  80(5,  45  N.  W.  945;  St.  Clara  Female 
this  case,  the  dalnages  .-should  be  lim-  Academy  v.  Northwestern  National 
ited  to  the  value  of  the  insural)le  in-  Ins.  Co.  98  Wis.  257,  73  N.  W.  707; 
terest  of  John  Kludt,  which  would  Siemers  v.  Jleeme  Mutual  Home  Pro- 
he  only  a  nominal  sum,  and  Beek-  tection  Ins.  Co.  143  Wis.  114,  139 
man  v."  Fulton  &  Montgomery  Coun-  Am.  St.  Rep.  1083,  126  N.  W.  669; 
ties' Farmers  Mutual  Fire  Ins.  Assoc.  Johnson  v.  Abresch  Co.  123  Wis.  130, 
73  N.  v.  Supj).  110,  ()(i  App.  Div.  (58  L.R.A.  934,  107  Am.  St.  Rep.  995, 
72,  is  lelied  upon.  in  that  case  101  X.  W.  395;  Andes  Ins.  Co.  v. 
Mosher  the  insured  had  a  life  estate.  Fish,  71  111.  ()20. 

and  insured  the  ])roperty  in  his*o\vn  "It  seems  to  be  well   settled  that, 

name.     At  page  75  of  66  App.  Div.  in   the  absence  of   fraud  or  mistake, 

at   page  112  of  73  N.  Y.  Supp.  the  where  the   insured   had   an   insurable 

court  said:    'There  is  nothing  in  the  interest  at  the  time  the  policy  is  is- 

transaction    indi<'ating    that    Mosher  sued,  and  there  is  no  limitation  in  Iho 

intended    to    injure    i'or   himself   and  policy,    and    the    insural)le     interest 

the    remainderman;    and    hence    the  continues    to    the    time    of    loss,    the 

rule  (hat  would  li.x  the  amount  of  his  whole  amount  of  the  damage  done  to 

rec(t\erv    in    such   a    case    cannnt    hv,  the     property,     not     e.xceeding     the 

applied  to  this.'  amount   for  which  it  is  insured,  may 

"In   the   instant    case,   however,  the  !)('    recovered.       It     follows    that    the 

<lecoased    had    an    insurable    interest,  juili^ment  must  be  allirmed." 

anrl  the  contract  of  insurance  insured  *  Sjinta   Clara   Female  Acad(iny  v. 

the  property,  not  his  interest.     'I'liere  Northwestern    Nal.   Ins.   Co.   9S   Wis. 

is   nothing  in   the  policy   or  circum-  257,  67  Am.  St.   Rep.  S05,  73  N.  W. 

stances  of   the  case  to   indicate   that  767. 

the     deceased     insured     his     interest  ^  King  v.  I'hoenix  Ins.  Co.  195  Mo. 

merely.     The  loss  was  total,  and  the  2!I0,  113  Am.  St.  Rep.  678,  92  S.  W. 

value  of  (he  property  insure*!  was  in  892 
excess  uf  the  amount  for  which  the 
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of  iii^ui;mit\  lie  is.  in  caso  of  losvS,  cnlitliHl  to  rocoxcr  fi-oiii  wliai^ 
cwv  aiui'iint  of  iii.^uiaiiee  is  paid,  to  indonmify  the  loss,  such  pro- 
poiiioii  as  tlio  value  of  his  property  hears  to  the  whole  amount 
]»aid.  exeept  that  the  bailee  has  the  right  to  indemnify  himself  in 
full  to  the  extent  of  his  interest  or  lien  on  the  ])roj)erty,  o)it  of  the 
amount  due  for  the  loss.^  And  in  ease  a  manufacturer,  who  has 
insured  his  own  property  and  that  of  others  which  may  be  in  his 
])ossession  for  re]>air,  collects  from  the  insurer  an  amount  insutli- 
cient  to  cover  llie  whole  loss,  all  interests  must  share  in  the  recov- 
ery in  proportion  to  the  value  of  the  proj)erty  destroyed,  permitting 
him  to  indenmify  himself  in  full  for  all  liens  he  may  have  had 
upon  the  property  destroyed.* 

Where  a  warehowsemaii  takes  out  a  fu-e  policy  on  merchandise 
contained  in  a  designated  warehouse,  and  the  merchandise  is  de- 
stroyed by  fire,  the  assured  may  recover  the  entire  value,  not  ex- 
ceeding the  sum  insured,  holding  the  amount  recovered  beyond  his 
own  loss  as  trustee  for  the  owners.^ 

(d-8)  Tenant  for  life.  "When  a  tenant  for  life  intending  to 
insure  projierty  for  the  benefit  of  himself  and  the  remaindermen, 
receives  a  policy  for  the  full  value  of  the  fee  by  mistake  of  the  in- 
surer,  who  accepts  tin-   full   premiuiu,   the  insured   may  recover 

3  Jolmston  V.  Charles  Abreseh  Co.  Pennsylvania. — Roberts     v.     Fire- 

123    Wi."^.    130,    (J8   L.R.A.    934,    107  man's  Ins.  Co.  165  Pa.  01,  44  Am. 

Am.  St.  Rep.  !)9.-),  101  N.  W.  395.  St.  Rep.  G42,  30  Atl.  450. 

*  Johnston  v.  Charles  Abreseh  Co.  Tennessee. — Lancaster  Mills-  v. 
123  Wis.  130,  68  L.R.A.  934,  107  Merdiants'  Cotton  Press  &  Stora<ie 
Am.  St.  Rep.  995,  101  N.  W.  3<)5.  Co.   89   Tenn.   45,  24  Am.    St.   Rep. 

*  Home     Ins.     Co.     v.     Baltimore  586,  14  S.  W.  317. 

Warehouse  Co.  93  U.  S.  527,  23  L.  T#./a,s.— Pittman  v.  Harris,  24  Tex. 
^d.  868.  Civ.  App.  505,  59  S.  W.  1121. 

Cited  in:  Virginia. — Boyd  v.  McKee,  99  Va. 

United  ,S'ffl(es.— California  Ins.  Co.  77,  37  S.  E.  810. 
V.  Union  Compress  Co.  133  U.  S.  409,  Wes^t  Virginia.— huc-aa  v.  Liver- 
33  L  ed.  736,  10  Sup.  Ct.  365;  pool  &  London  &  Globe  Ins.  Co. 
Phoenix  Ins.  Co.  v.  Erie  &  Western  23  W.  Va.  276,  48  Am.  Rep.  383. 
Transportation  Co.  117  U.  S.  324,  29  Wisconsin. — Johnston  v.  Charlte 
L  ed  879,  6  Sup.  Ct.  750 ;  Munich  Abre.sch  Co.  123  Wis.  135,  68  L.R.A. 
Assurance  Co.  v.  Dodwell  &  Co.  128  938,  107  Am.  St.  Rep.  995,  101  N.  W. 
Fed.  413,  63  C.   C.  A.   155;   Penne-   395. 

feather  v.  Baltimore  Steam  Packet  When  damages  for  full  market 
Co.  58  Fed.  485;  Pelzer  Manu-  value  of  wheat  excessive  under  tire 
facturing  Co.  v.  St.  Paul  Fire  &  i)olicy,  see  Goddard  v.  Northwest- 
Marine  In.s.  Co.  41  Fed.  273;  Rob-  ern  Mutual  Fire  A.ssoc.  85  Wash.  585, 
bins  v.   Firemen's  Fund  Ins.  Co.  16   148  Pae.   893. 

Blatchf.  (U.  S.  C.  C.)  126,  Fed.  Cas.  As  to  warehouseman:  storage  of 
No.   11  881.  goods  in  which  assured  has  no  inter- 

Missoiiri.  —  Beidelmau  v.  Powell,  est :  limited  liability,  see  §  2823  here- 
10  Mo.  App.  283.  in. 
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the  full  value  of  the  policy  after  loss,  as  trustee  for  the  remainder- 
men.^ 

(d-9)  Tenant  for  life  of  owner.  The  amount  to  be  awarded  to 
one  who  has  leased  a  building  for  the  owner's  life,  under  an  in- 
surance of  his  interest  therein,  upon  its  destruction  by  fire,  is  the 
present  worth  of  the  difference  between  the  rental  value  of  the 
Ijroperty  and  what  he  has  agreed  to  pay  for  it  for  the  probable 
duration  of  the  owner's  life.' 

(d-10)  Loss  of  rentals.  We  have  considered  elsewhere  the 
question  of  the  extent  of  insurer's  liability  where  rents  are  insured;* 
also  the  point  of  the  loss  of  rents  as  measuring  insurer's  liability 
where  rebuilding  was  prevented  by  ordinance  or  municipal  au- 
thority;^ also  the  right  to  recover  rentals  for  neglect  to  repair  or  re- 
build.^" And  reference  is  made  thereto.  The  following  decision 
is  however  important :  A  policy  of  insurance  against  loss  of  rent 
due  to  a  fire  which  rendered  the  insured  propertj^  untenantable 
j)rovided  for  payment  of  the  actual  loss  sustained,  "not  exceeding 
the  sum  insured  nor  one  twelfth  of  that  amount  for  any  one 
month.''  A  fire  occurred  rendering  the  company  liable  for  the 
loss,  and  the  same  was  amicably  adjusted  at  an  amount  equal  to 
one  half  the  face  of  the  policy,  which  was  paid.  A  second  fire 
occurred  some  three  months  later,  resulting  in  a  further  loss.  It 
Avus  held  that  tlio  policy  remained  in  force  after  the  first  loss  at  one 
half  the  amount  thereof,  and  that  the  monthly  payments  to  be  made 
in  discharge  of  liability  under  the  second  loss  are  limited  to  one 
twelfth  of  that  amount,  and  not  one  twelfth  of  the  original  sum 
insured." 

(d-11)  Interest  in  party  vails.  The  owner  of  a  building- 
supported  by  a  party  wall  which  is  injured  by  the  burning  of  the 
adjoining  building  may  recover,  under  the  insurance  policy  on  his 
building,  diminution  in  its  value  because  of  the  injuries  to  the 
piiviy  wall,  which  may  include  the  full  value  of  the  wall.^^  And 
whore  an  insurance  policy  covers  property  described  as  a  frame 
building  and  an  undivided  inter(\st  in  a  brick  wall,  and  no  separate 
valualion  is  i>laccd  uj)on  the  building  and  the  wall,  and  sub- 
As  to  carrier.-^:  lial)ility  oC  ware-  'See  §  3170  and  §  3154  herein, 
housemen,  see  S  '-750  herein.  ^*  See  §  3103  herein. 

*  Welsh  V.  Londdii  As.><ur.  Corp.  ^^  Van  Nest  v.  Citizens'  Tns.  Co, 
151  i'a.  St.  (i()7.  31  Am.  Si.  Ifc|).  —  Minn.  — ,  L.K.A.lDKiF.  (j93, 
786,  25   All.    1  IJ.  158  N.  \V.  725. 

'  Getfhcll      \.      .Mercantile      Maim-        As  to  tenant's  lial)ility  to  i)ay  rent : 

faeturer's  Muliial    I'ire  Ins.  Ca>.  lOi*    release  of  insurer,  see  S  2820  herein. 

.Me.    274,    42    L.I?.A.(N.S.)    13.5,    8.3        ^2  Citizens'  Fire  In.s.  Co.  v.  L<,eli- 

Atl.  801.  rulfre,   132    Kv.    1.   20   L.R.A.(N.S.) 

"See  §  2814  herein.  220,  110  S.  W.  303. 
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sctiiu'iitly  ilic  luiildinu  is  dcstrnycd  \*y  lire  witlidiil  iiijiirv  to  llic 
wall,  and  tlu'  insuiaiuc  ((Hiiiiaiiy  i-  [ucn filled  I'ldiii  restoring  the 
liuiUling  !>>■  llic  lire  ordiiiaiucs  of  I  he  city  in  wliicli  llio  j)i"()|)orty  is 
lufatod.  in  wliiidi  cMiit  it  is  prcxiilcd  in  the  pdlicy  that  the  coni- 
pany  sliall  he  lial'le  t'nr  the  anionnt  that  it  will  cost  to  make  sueli 
rejiairs,  the  insurance  coiiipany  is  liahU*  for  the  amount  it  would 
thus  cost  to  restore  thi'  pi-eniises,  or  the  actual  loss  to  the  insured, 
without  deduction  i'or  the  vahie  of  the  wall.^^ 

(e)  Strike  in^'iindicc :  Inixis  of  iiidi  in itih/ :  ''fi.rrd  charges." 
In  a  case  of  strike  insurance  the  amount  of  indemnity  was 
stipulated  not  to  exceed  a  certain  sum,  and  said  indemuit}'^  was 
against  all  direct  damage  from  sus|)cnsion  of  operations  at  in- 
sured's factory  jilant  caused  by  a  strike^  of  their  employees.  ll. 
was  also  provided  that  if  the  ])rodiietion  of  goods  was  entirely 
suspended  therel)y  insurer  should  lie  liable  for  a  losvS  of  net  profits 
and  for  tixed  charges  not  exceeding  a  spccilied  amount  "])er  day  for 
such  working  day  of  such  entire  suspension;  and  in  case"  the 
making  of  a  full  daily  average  production  of  goods  was  thereby 
]^revented  insurer  should  be  liable  for  "that  projxirtion  of  the  net 
jirofits  and  hxed  charges  which  the  production  so  prevented  from 
being  made  bears  to  the  average  daily  product  not  exceeding  in 
any  case  the  amount  insured."  The  average  daily  ])roduct  Avas  to 
'■'be  determined  from  the  amount  of  goods  last  ])roduced"  during 
the  year  ]>receding  the  strike  and  losses  were  to  "be  computed  from 
the  day  of  the  occurrence  of  any  strike  to  such  time  as  the  assured 
is  able  to  produce  the  former  average,"  and  was  not  to  be  limited 
by  the  day  of  expiration  iiaiiie(l  in  tlie  policy.  It  was  decided  that 
the  standard  by  Avhich  to  a.scertain  whether  insured  had  lost  protits 
by  the  partial  suspension  of  business  occasioned  by  a  strike  was 
])iainly  fixed  by  the  contract  and  that  the  basis  of  estimate  was  the 
net  profits  of  the  previous  year  and  was  the  same  as  in  the  case  of 
the  entire  suspension  of  production,  which  was  the  whole  of  the 
I0.SS  up  to  the  amount  insured,  and  in  the  case  of  partial  suspension 
it  was  the  entire  loss  up  to  the  amount  insured  so  that  insurer  was 
liable  in  case  of  partial  suspension  of  production  for  such  propor- 
tion of  the  net  profits  and  fixed  charges  as  the  production  so  pre- 
vented bore  to  the  average  daily  production,  not  exceeding  the 
amount  insured,  the  difference  between  the  entire  and  the  partial 
suspension  being  only  a  difference  in  amount  but  comj)uted  from 
and  l)y  the  same  standard.  There  was  a  contention  that  "fixed 
charges"  .«hould  include  only  such  charges  as  would  continue  if 
assured  were  compelled  to  shut  down,  such  as  interest^  taxes,  rent, 

"Kin/.pr  v.  National  Mutual  Ins.   Assoc.  88  Kan.  U3,  43  L.R.A.(N.S.) 
]21,  127  Pae.  762. 
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maintenance,  employees  under  contract,  and  such  as  could  not  be 
stopped  without  detriment  to  the  property,  but  it  was  determined 
that  it  constituted  no  error  for  the  trial  judge  to  hold  that  by 
'"tixed  charges""  was  meant,  expenses  necessarily  incurred  in  main- 
taining the  organization  in  such  a  state  of  etticiency  as  would  enable 
it  to  resume  normal  production  without  substantial  delay  after 
the  strike  was  ended  or  as  the  strike  might  be  broken  by  a  general 
return  of  the  employees. ^^* 

(f)  J'aluation  in  policy  as  evidence  or  measure  of  indemnity 
or  recovery.  We  have  fully  discussed  elsewhere  herein  the  ques- 
tion of  the  eft'ect  of  valuation  on  the  policy  as  evidence  or  the 
measure  of  indenmity,  damages,  or  recovery  and  shall  therefore 
only  briefly  consider  the  same  liere.^*     The  face  of  the  policy  is 

13a  Buffalo  Forge  Co.  v.  Mutual  (sec.  2109);  Id.  see.  2545  (sec. 
Security  Co.  83  Conn.  393,  76  Atl.  2110)  2546  (sec.  2111).  (The  Code 
995,  39  Ins.  L.  J.  1347  (In  con-  provision  of  this  state  is  entitled 
elusion  Robinson  J.  said:  "That  in  "valued  policy"  in  the  statute  of 
considering-  and  determining  these  1895,  sec.  2110,  and  the  Revision  of 
matters  it  must  be  continually  borne  1911,  published  by  the  state  upon  re- 
in mind  what  the  nature  of  this  con-  port  of  a  Code  Commission  appoint- 
tract  is.  It  is  an  undertaking  to  in-  ed  to  examine  and  report  ui)on  a. 
deninifv  the  plaintiff  against  all  di-  new  Code  does  not  change  this  hoad- 
rect  damage  from  suspension  of  ing  to  sec.  2545  [2110]  "valued 
(operations  at  their  factory,  caused  policy''  nor  the  wording  of  the  see- 
by  a  strike.  On  the  face  of  it  ab-  tion,  and  so  readopted  the  same.  As 
solute  accuracj'  is  not  aimed  at,  and  stated  under  S  163  herein,  note  p. 
evidently  not  contemplated  or  sup-  430,  the  .supreme  court  of  that  state 
posed  by  either  partv  to  be  attain-  in  Aetna  Ins.  Co.  v.  Brigham,  120 
able.  It  is  a  novel  contract;  but  its  Ga.  925,  48  S.  E.  348,  33  Ins.  L.  J. 
novelty  and  tlie  dillicultics  which  tFie  941,  held  tlie  statute  constitutional 
defendants  tiiemseives  have  intro-  expressly  l)asing  its  conclusion  upon 
duced  into  it  cannot  he  fairly  or  the  valued  policy  laws  of  ]\Iissouri 
justly  urged  as  reasons  why  the  and  other  states  designating  tliem  as 
indemnity  sliould  not  be  paid  by  "Laws  similar  to  the  one  under  con- 
tliem,  if  calculated  fairly  and  with  slruction."  In  construing  tliis  stat- 
ai>proximate  accuracy,  which  indeed  ute  the  Su])reme  court  in  Firemen's 
is  the  only  kind  of  accuracy  con-  Fund  Ins.  Co.  v.  Pekor,  106  Ga.  1, 
templated  "by  all  parties  to  the  con-  10,  31  S.  E.  779,  28  Ins.  L.  J.  !)5;i, 
tract").  said:    "The   object    of   all    legitimate 

'*  As    supplementary    to    the    stat-  insurance  is  to  secnre  indemnity  only 

utes   noted    under   S    163    herein,   the  and  a  jiolicy  of  life  insurance  which 

following  statutes  relate  to  the  valu-  <'onteniplates     anything     beyond     in- 

ation    in    policies   as   the   measure    of  denniity    is   a    mere    wager.      I'.evond 

indemnity   or   damages.  all    (loul)t    'to    iiideiniiiry    the   assured 

l)el(th(ire. —  Del.    Rev.    Code,    1915.  against    loss'    not    to    arl)itrarily    pay 

p.  29(1,  sec.  599,  c.  20,  sec.  28.  him  the  face  value  of  th<'  jxdicy  in  the 

Florida. — Conip.  L.  1914   (c.    1677,  event  of  damage  by  Hre  to  the  |)i-o|i 

Acts  1899,  sec.   ])    sec.  2775,  sec.    1;  eily    insin'e<I,   is  essentially   the  only 

Id.  sec.  277(),  sec.  L528.  ollice  the  policy  a\'  fire  insurance  can 

(ieorrjin. — Ga.  Code  1911,  .sec.  2514  legally  perform:  Civ.  Code  sec.  2089. 
"  Jovce  IiiH.  \i>l.  v.— :}.')?.        .f)(;<>7 
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tlir  aiiiouul   to  l>o  U'l'OM'ii'J   for  a  lolal  loss,  undir  a  stalule  pro- 
\i(lin>j.  for  ilu'  lixinu  of  (lie  \aliu'  of  tln'  propt'i'ty  lu'foro  issuance  of 


Ai'i'onliiiyly,   it    is  ainmii'iit   that   we  stock  of  goods.     The  syllabus  roads 

are    not    at    lil)orly    to    assume    that  "the  petition  set  I'orlli  u  cause  of  ac- 

tlie   general    assenil)ly    intended    that  lion  and  was  not   sul),)ef't   to  general 

the   act  of    18!)5   shouUl   he   given    a  deniiurei."       Tlie     allegations     were 

construction    which    would   result,    in  that    the    property    was    wholly    de- 

the  case  of  coinsurance  on  the  \)Vop-  slroyed    and    tlie    objection    that   the 

erty   insured,   in    a   recovery   against  petition    contained    no    allegation    as 

each  oom]>any  of  the  fidl  amount  of  to  the  total  amount  of  insurance,  or 

the    policy,    where    the    damage    by  the   total    value  of  the   property   in- 

tire   sutfcred    was    in    excess    thereof,  sured,   or   tiie   amount    paid   thereon, 

but  far  below  the  aggregate  amount  was  declared  to  be  without   merit  as 

of  the  face  value  of  all  the  policies  such  allegations  were  inunaterial  and 

held    by    the   assured.      On    the    con-  irrevelant.     The  above  decisions  pre- 

irary,  we  are  constrained  to  hold  that  sent  the  views  of  the  courts  of  that 

the  Act  in  question  was  intended  to  state  as  to  the  meaning  of  the  stat- 

he  read  in  connection  with  the  pro-  ute  designated  by  the  legislature  as 

\  ision  of  sec.  21t)!),  as  we  have  ac-  a  "Valued  policy"  statute), 

cordingly  done."      Said  case  decided  Kansas. — Mcintosh's     Genl.     Stat, 

that  a  coinsurance  clause  in  the  pol-  Kan.  1!)!.'),  p.  1054,  sec.  535(). 

icy  there  involved  was  not  in  contra-  Kenluckji. — Carroll's      Ky.      Stat, 

vention  of  said  sec.  2110  of  the  Civ.  101,'),  p.  490,  sec.  700   (lire  or  storm 

Code.     In  Georgia  Co-operative  Fire  risks);    Id.    sec.   701    (live   stock). 

Assoc,    v.    Lanier,    1    Ga.    A  pp.    180,  Louisiana. — Marrs'       Ann.       Rev. 

57    S.    H    910,   it    was   declared    that  Stat.  p.  1:307,  sec.  2754   (sec.  1,  Act 

in   the  absence   of   express  language  148,   1894,   p.    187);    Id.    sec.    2755; 

manifesting  such  an  intent  a  policy  Id.   p.   1308    (sec.   1,  Act   135,  1900, 

of   tire   insurance    will    not    be    con-  p.  209)   sec.  2757. 

strued  to  be  a  valued  policy  so  as  to  Missouri. — Mo.    Rev.     Stat.    1909, 

Ijreclude  in  case  of  a  tire  a  full  inves-  pp.  2237,  223S,  sees.  7020-7022. 

tigation  as  to  the  actual  value  of  the  North  Dakota. — N.  Dak.  Corap.  L. 

])roperty  lost  or  destroyed.     In  this  1913,   Ann.    (Civ.    Code)    sees.    (3009, 

case  the  policy  was  on  a  stock  of  mer-  (itilO,  0612;    Id.  ]>.  1537,  sees.   6623, 

chandise  to  an  amount  not  exceeding  6624. 

$7.')0.    [There  is  a  i)rovision  in  the  Ga.  Ohio. — Page  &  Adams  Ann.  Genl. 


statute  that  "only  the  actual  value 
of  tiie  property  at  the  time  of  loss 
may  be  recovered,"  etc.]  The  pol- 
icy also  provided  that  "the  associa- 
tion shall  not  be  liable  beyond  the  ac- 


Code  (Civ.)  vol.  TV.  p.  810,  sec. 
9583. 

Oregon. — Lord's  Greg.  L.  p.  1760, 
sec.  4626. 

South    Carolina. — Code    of    L.    S. 


tual  cash   value  of  said  projjerty  at  Car.  1912  (Civ.)  p.  744,  sec.  2718. 

the    time    damage    or   loss    occurred:  Tennessee. — Thompson's     Shannon 

and  the  same  may  be  ascertained  oi-  Tenn.     Code,    1918,    p.     ll.)3a,    sec. 

estimated  according  to  the  actual  cash  3348a. 

value  with  proper  deductions  for  de-  Texa.s. — Vernon's  Sayles'  Tex.  Civ. 

preciation."      The    discussion    turned  Stat.    1914,   Ann.   ]>.   3243,   art.   4874 

upon  what  constitutes  a  valued  policy.  (3089). 

In   Norwich  Union   Fire  Ins.   Soc.  v.  Washing  tan. —  Remington's  Code  & 

liaiiiljridge  Grocery  Co.  16  Ga.  App.  Stats,  of  Wash.  1915,  .sec.  6059-l()8 

432,    85    S.    E.    622,   which    declares  et  seq. 

against     a     valued     policy     law     in  West      Virginia. — W.      Va.      Code 

Georgia,   the   poHcv   was    also   on   a  1918,  p.  432,  sec.  40a. 
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the  policy,  which  after  the  expiration  of  sixty  days  the  insurer  shall 
be  estoiiped  to  dispute,  except  for  fraud,  where  the  sixty  days  have 
expired  and  fraud  is  disproved.^*  Under  a  statute  requiring  insurer 
to  pay  the  full  amount  of  the  policy  in  case  of  a  total  loss,  and  in 
case  of  a  partial  loss  the  amount  of  loss  so  sustained,  and  another 
statutory  provision  that,  if  there  is  no  valuation  in  the  policy,  the 
the  measure  of  indemnity  in  an  insurance  against  fire  is  the  full 
amount  stated  in  the  policy,  although  a  policy  covering  a  private 
car  stipulates  that,  in  case  of  a  loss  and  disagreement  in  regard 
thereto,  an  appraisal  shall  be  had  to  determine  the  loss,  no  appraisal 
is  necessary  to  entitle  the  owner  of  the  car,  which  was  destroyed  by 
fire  so  that  there  was  nothing  left  but  the  iron  and  steel  work,  and 
this  was  so  injured  as  to  be  incapable  of  use  in  another  car,  to  re- 
cover the  full  amount  of  the  policy.^®  In  the  case  of  a  valuation  in  a 
policy  of  a  certain  sum.  such  agreement  controls  in  the  absence  of 
fraud  and  precludes  insurer  from  asserting  that  the  valuation  is  ex- 
cessive ;  for  the  general  rule  of  indemnity  is  changed  to  the  extent 
tliat  the  parties  have  by  agreeing  beforehand  upon  the  value  bound 
ihoiiiselves  as  agreed,  not  only  in  respect  to  insurance  upon  tangible 
j.roperty,  but  also  as  to  expected  profits  and  gains  where  the  insur- 
ance was  on  the  profit  derivable  under  a  contract  for  the  use  of 
liolol  rooms,  etc.,  for  a  specified  time  during  a  political  convention 
lixed  in  the  policy  in  advance  at  a  value  of  a  certain  definite  sum 
agreed." 

(g)  Damages  or  recoverij  for  icronylul  termwation,  repudia- 
tion or  breach  of  contract  by  insurer.  We  have  considered  else- 
where herein  the  rights  of  assured  in  the  case  of  the  wrongful 
cancelation  or  termination  of  the  contract  by  a.ssurer,"  also  the 
form  of  remedy  or  action  for  anticipatory  breach  or  renunciation 
of  the  contract.^^  Upon  the  question,  however,  of  the  amount  of 
i-ecovery  or  the  measure  of  damages  where  insurer  wrongfully 
terminates,  repudiates,  or  cancels  the  contract  or  insurance,  the 
authorities  are  very  far  from  Ijcing  in  harmony  and  evidently  are 
in  irreconcilable  confiict.  What  we  liave  elsewhere  staled,  applies 
here  for  inasmuch  as  the  relation  of  the  parties  is  destroyed  l)y 
abandonment.  re.«!cission  or  cancelation,  the  act  must  be  that  of 
both  |>arties.  insured  and  insurer,  subject  to  such  exceptions  •  as 
may  arise  from  the  nature  or  terms  of  the  contract  it-clf.  as  in  ca.«e 
of  .<onie  v<-erv;ilion  therein  or  under  some  statutory  provision,  or 

"MfCartv    v.     I'lcfliiuiiit     Mutual        "  O'Bni-n  v.  North  River  ln.s.  Co. 

ln.s.  Co.  81"  S.   Car.   152,  18  L.R.A.  of  N.  Y.  212  Fed.  102,  128  C.  C.  A. 

(N.S.)   72!»,  fj2  S.  E.  1.  (J18,  44  Ins.  L.  J.  48. 

"Spriim'tit'Id  Fire  &  Marine  Ins.  "  See  S  l(i5!)  lierein. 
Co.  V.  lloinewood,  32  Olda.  .521,  39  !»  See  3740a  herein. 
L.K.A.(N.S.)    1102,  122   Pae.  190. 
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liy  imitual  r(in<ciil  ol  llic  |i;iilics  lo  llic  (•(.iitracl.^o  Cat<o.s  of  this 
rhariU'tiT  pivsi'iit  also  the  lollowiut:;  iiiiiu»rtanl  iioiiils:  (1)  AVholh- 
or  the  ri>k  has  attaclu'd  or  not:  (2)  Whether  tlie  poliey  is  void 
ah  initio:  {'A)  Where  insured  is  in  sound  health  and  ahle  toobtain 
insuranee  elsewhere:  (I)  Whether  insuivd"s  heahli  precludes  Ins 
olitaininii  insurance  clsewheic:  ( ."> )  Wheic  hy  I'casou  of  insured's 
advanced  a.ue  the  cost  of  insurance  would  he  greatly  increased : 
(l>)  Wliere  hy  reason  of  insuixMl's  ad\anced  a.ii,e  the  increase  in 
rates  would  he  su!»stantially  prohihilory :  (7)  The  effect  of  such 
repudiation  \i\h>\\  insured's  chances  of  ohtainiuL;  insurance  else- 
where in  a  sohcut  re<iion<ihlc  coiupany  hcfore  it  is  le.<;allv  ad- 
judicated that  tlie  insurer  wron.mfuliy  oi-  rii2,ht fully  repuihated 
the  contract:  (S)  \\diether  insnrei-  is  an  old  or  sti'aight  line  com- 
pany or  an  assessiuent.  co-operative  oi-  nuitual  company:  (H) 
Whether  the  ]»olicy  is  a  i)aid-up  one  or  not.  Others  faetors  exist 
liut  Ihey  are  apparent  under  the  decisions  noted  under  this  suh- 
division. 

It  is  declare<l  in  an  Indiana  case,  per  Felt.  J.,  thai:  '"with 
few  exceptions  the  courts  of  England  and  America  have  held  thai 
the  renunciation  of  an  executory  contract,  either  hefore  or  after  tlu' 
time  of  performance  has  arrived,  or  the  refusal  to  carry  out  tlie 
provisions  of  a  contract  in  course  of  performance,  gives  a  right  of 
action  to  the  injured  party  for  the  damages  sustained  by  reason  of 
such  breach  or  repudiation  of  the  contract.  A  denial  of  all  liability, 
where  liability  has  attached,  is  held  to  give  the  injured  ])arty 
the  right  to  treat  the  contract  as  broken  and  i-epndiated  and  to 
])ursuc  his  remedy  for  damages  for  the  bi-each  and  to  recover, 
once  for  all,  in  a  single  suit  all  that  may  ultimately  be  due  him.^ 

The  doctrine  of  the  right  to  sue  for  damages  for  the  renunciation 
of  an  executory  contract  has  been  invoked  against  an  insurance 
company  for  an  alleged  refusal  to  carry  out  a  contract  of  insurance 
with  a  policy  holder."  ^    In  a  Connecticut  case  the  contract  was  not 

20  See  §  1634  herein.  Bverlv,  123  Ind.  368,  2-t  N.  E.  271; 

^Citing:  Inland   Steel   Co.  v.   Harris,  4!)  Ind. 

United    States.— lloehm    v.    Horst,  App.  loT.  163,  95  N.  E.  271. 
178  U.   S.   1,  19,  44  L.   ed.   953.  20        J/(V///i/rt./«.— Phillips       v.        United 

Sup.    Ct.    780;    Pierce   v.    Tennessee  States  Ben.   Soc.   120  Micii.   142,   79 

Coal  &  I.  Co.  173  U.  S.  1,  (>,  43  L.  N.  W.  1. 

ed.  591,  19  Sup.  Ct.  33o;  Anvil  iMin-       Knglarnl. — llochster  v.  De  La  Tour, 

ing  Co.   v.   Humble,  153   U.    S.   540,  75  Eng-.  Com.  Law,  2  E.  &   B.  678; 

552,  38  L.  ed.  814,  14  Sup.  Ct.  876.  Johnstone  v.  Milling,  16  L.  R.  Q.  B. 

ro/cirado.— Hartford  Fire  Ins.  Co.  1).   460,  466;   Beach   on    Mod.   L.   of 

V.    Smith,    3    Colo.    422,    426.  Contracts,    vol.    1,    p.    492,    sec.    40!) 

Indiana. — Hamilton    v.    Love.    152  et  seq. ;   1   Bishop   on   Contracts    (2d 

Ind.  641,  645,  53  N.  E.  181,  54  N.  E.  ed.)  sec.  1428;  9  Cye.  p.  635. 
437,  71  Am.  St.  liep.  384;  Adams  v.       ^  jj^^ij^jja  Ljf■^,    Kndowment   Co.  v. 
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rescinded  by  assured  and  the  court  refused  to  entertain  an  action 
to  recover  back  the  premiums  paid.^  Under  a  Federal  decision 
the  amount  of  premiums  paicl  with  interest,  is  held  not  the 
measure  of  damages  for  the  wrongful  cancelation  for  alleged  non- 
Reed,  54  Ind.  App.  450,  103  X.  E.  77.  distinct  and  unequivocal  and  cover  all 
The  court  also  said:  "In  the  case  of  obligations  or  performances  there- 
O'Neill  V.  Supreme  Council,  Ameri-  under  to  which  the  contract  l)inds  the 
can  Legion  of  Honor,  70  N.  J.  L.  defaultinsj  partv.  3  Page  on  Gon- 
410,  410,  1  Ann.  Cas.  432,  434,  57  tracts,  sec.  1439*;  1  Beach  on  Modern 
Atl.  403,  the  Supreme  Court  of  New  L.  Cont.  see.  413;  9  Cyc.  p.  030  (11)  ; 
Jersey,  after  an  exhaustive  review  of  Benjamin  on  Sales,  p.  740,  sec.  8000 ; 
the  decisions  said:  'Upon  the  whole  Johnstone  v.  Milling,  supra. 
we  are  satisfied  that  the  doctrine  of  "In  Daley  v.  People  B.  L.  &  S. 
Hochster  v.  De  Lii  Tour  is  well  Assoc.  178  Mass.  13,  18,  59  N.  E. 
founded  in  principle  as  well  as  sup-  452,  453,  the  Supreme  Court  of  Mass- 
I)orted  by  authority.  We  are  also  aehu.setts  said:  'A  mere  refusal  to 
clear  that  it  applies  to  such  a  contract  pay  money  when  due,  especially  a 
as  the  one  in  suit,  and  that  the  declar-  refusal  based  upon  the  terms  of  the 
ation  sets  forth  a  renunciation  so  contract  and  in  good  faith  although 
<-lear  and  unequivocal  as  to  give  mistakenly  believed  to  be  justihed  by 
ground  for  an  action;  it  being  averred  it,  is  not  a  repudiation  of  the  contract 
that  the  defendant  has  declared  to  and  does  not  warrant  a  rescission, 
the  plaintitT  that  it  will  not  perform  The  only  remedy  is  a  suit  upon  the 
the  contract  and  has  refused  to  ac-    contract.' 

ce])t  the  monthly  a-sessments  tendered  "The  language  of  the  letter  when 
to  the  plaintilf  in  ])erformance  of.  fairly  construed  does  not  amount  to  a 
conditions     i>recedent     on     his    j)art.    denial  of  all  liability  on  the  part  of 

"(3)  The  second  paragraj))!  of  the  appellant  or  to  a  rejjudialion  of  the 
complaint  sets  out  tlie  letter  received  contract  of  insurance.  The  letter  in 
from  appellant  in  reply  to  appellee's  substance  denies  that  the  policy 
request  for  payment  and  follows  it  by  makes  the  company  liable  for  an  ac- 
words :  'Thereby  renouncing  and  re-  cident  resulting  in  the  loss  of  a 
pudiating  said  contiact  and  policy  of  hand  and  states  that  the  policy  does 
insurance     .  .      and   therein'   re-    not   create  a  liability,  and  the  com- 

nouncing,  repudiating,  and  disclaim-  i:)any  has  no  right  to  pay,  cxcejil  in 
ing  any  and  all  liability  by  reason  cases  of  total  and  ])ennanent  dis- 
of  said  accident  to  plaintiff  .  .  .  ability.  It  also  clearly  indicatas  that, 
whereby  plaintitf  says  the  ina.xinuun  if  further  developments  bring  ap- 
amount  of  said  policy  ...  is  now  pellee  within  the  terms  of  the  ))olic\ , 
due  and  payable.'  Whether  this  jiara-  and  that  the  company  will  refpiire  lic- 
irra|»li  shows  fads  sulhcient  to  show  lore  payment,  is  proof  of  such  fads. 
a  denial  of  all  liability  on  the  insur-  Erom  this  it  follows  that  the  second 
ance  contract  depends  wholly  on  tlie  i)aragraph  of  complaint  is  insutlicient 
meaning  of  the  letter  set  out  in  the  <Ji'  "le  theory  of  a  breach  or  renun- 
pleading  for  the  only  averments  on  ciiition  of  the  insurance  contract. 
the  subject  of  denial  of  liability  or  Can  the  paragraph  be  held  good  on 
renunciatif>n  of  the  contract  refer  to  any  other  theory?" 
and  are  made  dependent  upon  tiic  *  Day  v.  Connecticut  (ien.  Life  Ins. 
letter  received  from  appellant.  Co.  45  Corni.  480,  29  Am.   b'ep.  ()9.'{, 

"(4)    To    constitute    a    breach    of   cotisidered     under     §§     l(i59,     3470a 
contract  by  renunciation  «>r  denial  of    herein. 
Iial)ilitv,  such    renunciation    must    be 
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juiyniont  ul'  pi\'iiiiums  of  a  lilc  insuiaiu'c  policy  issued  on  tlio 
nssossnient  plan,  hut  i(  was  also  (Iclcniiiiicd  that  the  measure  of 
daniam's  for  wrongful  faiu'clatifm,  lor  alleged  non|)aynient  of 
priMuiunis,  of  an  a.>^sossnicnt  insiiraiuc  |>olicy  n])on  llio  life  of  one 
who  at  the  time  of  the  eancclalion  is  no  longer  an  insui-al)k'  risk, 
is  the  amount  of  the  policy,  less  cost  of  carrying  il  to  maturity, 
had  it  remained  in  force,  all  amounts  entciing  into  calculation  to 
he  calculated  upon  the  basis  ol'  the  legal  rate  of  interest  as  of  the 
date  of  the  cancelation.*  In  a  ciuse  in  Virginia,  where  one's  life 
was  insured  for  the  henelit  of  his  child,  and  the  company  re- 
jnidiated  the  contract,  it  was  held  in  a  suit  brought  by  the  child, 
during  the' pendency  of  which  the  insured  died,  that  a  recovery 
could  be  had  for  the  value  of  the  policy,  less  unpaid  premiums 
estimated  as  of  the  date  of  the  wrongful  cancelation  by  the  com- 
pany.* iSo  a  wife  may  recover  the  value,  at  the  time  of  a  wrong- 
ful cancelation  of  a  policy  upon  her  husband's  life.®  In  Minnesota 
in  case  of  unlawful  cancelation  for  refusal  to  pay  illegal  a.sses-s- 
ments  in  that  they  were  unlawfully  increased  the  rule  is  held  to 
be  that  damages  resulting  at  the  time  of  the  unlawful  cancelation 
should  be  the  measure  of  recovery.'  So  in  Wisconsin  if  insurer 
has  wrongfully  declared  forfeited  a  life  policy,  the  beneficiary 
named  therein  is  entitled  to  recoyer  as  damages  the  value  of  the 

*  Mutual  Reserve  Fund  Life  Assoc,  final  decision  (he  court  refused  to 
v.  Ferrenbach,  144  Fed.  342,  75  C.  re-examine  the  law  of  the  case  as  to 
C.  A.  304,  7  L.R.A.{N.S.)  1163  and  forfeiture  upon  the  same  facts  and 
note,  35  Ins.  L.  J.  622.  So  far  as  under  the  same  conditions  and  con- 
appears  the  action  was  brought  to  fined  itself  to  determining  the  meas- 
recover  premiums  paid  by  assured  to  ure  of  damages. 

insurer  upon  breach  of  contract  by  *  Clemmitt  v.  New  York  Life  Ins. 

assurer  in  wrongfully  declaring  the  Co.  76  Va.  355   (action  for  damages 

policy  forfeited,     in   Ferrenbach   v.  for  breach  of  policy). 

-Mutual  Reserve  Fund  Life  Assoc.  121  ^  Brooklyn  Life  Ins.  Co.  v.  Week, 

Fed.  945,  59  C.  C.  A.  :507,  the  action  9  111.  App.  358.     See  Phoenix  Mut- 

was  brought  to  recover  premiums  j^aid  ual  Life  Ins.   Co.   v.   Baker,  85   111. 

upon  breach  of  contract  by  assurer  410.      Sec    also,    as    sustaining    the 

in  wrongfully  declaring  a  forfeiture,  above  rule,  National  Life  Ins.  Co.  v. 

It    was    first'   decided    that    the    for-  Tullidge,  39  Ohio  St.  240;  llelme  v. 

feiture  was   rightful   but   this   judg-  Philadelpliia  Life  Ins.  Co.  61  Pa.  St. 

ment  was  reversed.     Tlie   forfeiture  107,    100    Am.    Dee.    621;    Piedmont 

was  declared  in  as.«ured's  lifetime  and  &   Arlington   Life   Ins.   Co.    v.   Fitz- 

upon  his  death   during  pendency  of  gerald,   1    Tex.    Civ.    Cas.    784;    New 

his  action  it  was  revived  in  the  name  York   Life   Ins.   Co.   v.    Stathara,   85 

»>f  his  executor.     The  petition  was  in  111.  210. 

two   counts,   the   first   to   recover   all  '  Egbert  v.    Mutual   l?eservc    Fund 

the  premiums  paid  with  interest  and  Life  Assoc.  81  Minn.  116,  82  N.  W. 

the  second  asked  for  daraage.s  gener-  506,  84  N.  W.  457,  but  quaere  as  to 

ally  for  wrongful  forfeiture.     In  the  ])roper  method  of  estimating  same. 
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policy  at  the  time  of  the  breach.^  In  Iowa  it  is  decided  that  insured 
may  elect  whether  to  enforce  the  contract  or  treat  it  as  rescinded 
and  recover  for  the  breach,  and  if  he  elects  to  rescind  the  policy 
when  it  is  wrongfully  revoked,  the  full  amount  of  premiums  paid 
may  be  recovered  with  interest  without  credit  to  the  insurer  for 
carrying  the  insurance,  even  though  such  revocation  would  not 
operate  in  law  to  avoid  the  policy.^  In  Missouri  where  the  insured 
rescinded  and  sued  to  recover  as  damages  the  premiums  paid,  it 
was  held  that  he  might  recover  at  least  all  the  money  paid  under 
the  contract;  for,  as  was  suggested  by  the  court,  the  judgment 
might  afford  far  from  an  adequate  measure  of  damages;  ^°  and  it 
is  so  held  in  West  Virginia. ^^  Under  a  North  Carolina  decision 
assured  is  entitled  to  recover  back  the  premiums  in  a  policy 
improperly  canceled,^^  or  premiums  paid  with  interest  from  the 
date  of  payment ;  ^*  and  this  rule  applies  to  mutual  benefit  associa- 
tions." It  is  also  held  in  another  case  in  that  state  that  where  a  pol- 
icy is  wrongfully  canceled  a  recovery  may  l)e  had  by  insured  for 
premiums  paid  with  interest  in  a  civil  action  against  insurer  for 
money  had  and  received  to  his  use  or  upon  the  implied  promise  to 
save  him  harmless  the  amount  of  damages  being  the  sum  necessary 
to  enable  him  to  obtain  another  ])olicy.^^  In  Pennsylvania  in  an 
action  to  recover  back  the  premiums  paid  on  the  ground  that  the 
company  had  unlawfully  declared  a  forfeiture,  it  was  held  that  a 
forfeiture  could  not  be  jiresumed,  and  that  a  recovery  should  be 
had  for  the  premiums  paid,  even  though  the  company  had  carried 
the  risk  for  a  time.^®     Ho  where  the  contract  is  entire  and  con- 

'  Merrick    v.    XoiUiwcstern    N.    L.  Provident  Life  Assoc.  110  N.  C.  93, 

Ins.  Co.  124  Wis.  221,  109  Am.  St.  14  S.  E.  :)0().  21  Ins.  L.  J.  332. 
Kep.  931,  102  N.  W.  .")n3.  "  Gwaltney   v.   Provident    Ravings 

^  Van    Werden    v.    Ef|uital)le    Lite  Life  Assur.   Soc   132  N.  C.  92."),  44 

Assurance  Soc.  of  the  U.  S.  99  Iowa,  S.  E.  6.39    (att'g  130  N.  C.  (529.  41 

621.  68  N.  W.  892.  S.  E.  79.').  where  demurrer  overruled 

^  McKee   v.    Phoenix   ^ns.    ( 'o.   28  as  to  allepration  of  fraud  and  deceit ) , 

Mo.  383,  7.5  Am.  Dec  129.  aft'd  134  X.  Car.  552,  47  S.  E.  122. 

^*  McCall  V.   Phoenix   Mutual  Life        ^*  Strauss  v.  ^hitual  Reserve  Fund 

Ins.  Co.  9  W.  Va.  237,  27  Am.  Rep.  Life  Assoc.  120  X.  C.  971,  54  L.R.A. 

.V>8,     holdin-,'     that     insured      upon  (i05,  83  Am.   St.   Rep.  699,  36  S.   E. 

wrong'ful    determination   of   the   con-  352,  on  rehoarins;  128  N.  Car.  465,  54 

tract    by    insurer    had    the    ri-ht    to  L.R.A.  609,  83  Am.  St.  Rep.  703.  .3!) 

treat  the  policy  as  at  an  end  and  to  S.  E.  55. 

recover  the  money  he  had  paid  under        '*  liuri\is  v.  Life  Ins.   Co.   of   V;i. 

it.     The   action    was   tresj.ass   in   the  124  X.  Car.  9,  .32  S.  E.  .323,  2S  Ins. 

case    in     assump.'^it    to     re<'over     the  i>.  .1.  354. 
amount  paid  as  premiums.  '^American    Lite   Ins.    Co.    v.    Mc- 

"Bra'^well    v.    American    Ins.    Co.  Aden.   109   Pa.   St.   .399,  1   Atl.   2.56, 

75    X.    C.    8.      Examine    Lovick    v.  (one     judj^e     dis.sentin<j).     But     .see 
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timioiis  ami  luakrs  im  ]iro\i.<i(»ii  tor  roi't'citurr  lur  noiipayineiit  i)f 
pri'iuiunis  wIumi  due  aiul  iii-iiir(l  al'lcr  default  in  such  paynu'iil 
toiulci-s  11  chock  ioi'  ihc  aiiiouiil  ihcrcof  willi  interest  which  is  re- 
fused, the  check  I'ctunied  and  the  jKiliey  declared  i'oi-l'eited,  hut  no 
olVcr  is  inacio  to  rtd'und  the  ainounl  in'eviously  paitl  for  preiuiuins, 
said  proniiunis  can  ho  rooovorod  hack  IVoiii  the  insui-or.  In  tho  case 
so  dooidinii'  the  iiolicy  was  a  Iwcnty-year  one  providing  for  the 
])ayniont  of  a  tlelinite  sum  at  the  end  of  that  |>erio(l  or  to  his  legal 
representatives  at  his  decease  hofore  the  termination  thereof  in 
consideration  of  annual  premiums,  it  was  also  ludd  that  it  was 
tho  duty  of  insuroi'  upon  said  hreach  of  contract  either  to  waive 
the  hreach  and  continue  the  policy  uninlen'uj)ledly  by  accepting 
payment  wIumi  olld'cd  or  consider  said  default  as  iui  attempt  to  re- 
scind and  join  theiHMU.  refund  wliat  it  had  received  and  so  re- 
lieve itself  of  further  liahility.^''  And  if  insured  has  performe(l 
liis  part  of  tho  contract  and  insurer  without  right  so  to  do  refuse's 
to  perform  his  ])art.  tlie  insured  may  elect  to  rescind  and  recover 
hack  the  premiums  paid  hy  him.  up  to  the  time  of  wrongful 
forfeiture,  with  interest. ^^  in  Texas  where  insurer  not  only  re- 
fuses to  pay  sick  benefits  to  which  insured  is  entitled  but  claims 
that  the  contract  is  not  a  sick  indemnity  but  a  life  policy,  there  is 
such  a  total  repudiation  of  the  contract  as  entitles  assured  to  treat 
the  contract  as  ended,  rescind  the  same  and  to  recover  as  damages 
the  amount  of  the  ])romiums  paid  with  interest  from  the  date  of 
payments."  l')Ut  it  is  idso  held  that  whore  a  member  is  illegally 
expelled  from  a  mutual  benefit  association  credit  will  not  be  al- 
lowed as  against  the  recovery  of  premiums  paid  for  the  insurance 
carried  w^hile  the  contract  was  in  foroe.^°  And  where  a  member  is 
suspended  for  failure  to  pay  assessments  has  a  right  upon  com- 
l)liance  with  certain  requirements  and  does  so  comply,  but  rein- 

Luvick  v.  l^rovident  Life  Assoc.  110  Aden,  109  Pa.   St.  399,  1  Atl.   25G; 

N.  Car.  93,  14  S.  E.  306,  21  Ins.  L.  Kerns  v.  Priulential  Ins.  Co.  11  Pa. 

J.  332.  Super.  Ct.  209. 

"  Titlow  V.  Reliance  Life  Ins.  Co.  "  Americ'an  National  Ins.  Co.  v. 
246  Pa.  503,  92  AtL  747.  The  case  Wilson,  —  Tex.  Civ.  App.— ,  170 
of  American  Life  Ins.  Co.  v.  Mc-  S.  W.  023.  Tlie  court  considers  the 
Aden,  109  Pa.  399,  was  declared  to  conflicting  views  ;us  to  the  measure  of 
be  directly  in  point  and  the  court  damages,  and  distinguishes  the  case 
quotes  tiieref'rom  with  approval,  of  an  ordinary  life  policy  which  has 
And  the  case  of  ^lutual  Life  Ins.  Co.  a  cash  surrender  value  and  an  or- 
V.  Girard  Life  Ins.  Co.  100  Pa.  172,  dinary  a.ssessmeiit  policy  such  as 
is  di-stinguished  upon  the  point  of  that  involved  insuring  against  sick- 
entirety  of  contract  as  being  applic-  ness. 

able  only  to  the  kind  of  policy  under        ^^  Supreme         Council         Catholic 

consideration  in  said  case.  Kniuhts  of  America   v.   Gambati.  29 

18  American   Life   Ins.    Co.   v.   Mc-  Tex.  Civ.  Ai>p.  80,  09  S.  W.  114. 
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stiitement  is  arbitrarily  refused,  ho  may  at  his  election  declare  the 
contract  ended  and  recover  back  all  assessments  paid.^  Under  a 
"West  "S'irginia  decision  upon  wrongful  determination  of  the  con- 
tract by  assurer,  it  ^A•as  held  that  assured  might  treat  the  policy 
as  at  an  end  and  recover  the  money  he  had  paid  under  it,  in  an 
action  of  trespass  in  the  case  of  assumpsit.^  In  a  AVyoming  case  if 
an  insurer  wrongfully  refuses  to  accept  a  premium  or  wrongfully 
declares  a  life  policy  forfeited,  such  insurer  is  lial)le  to  the  insured 
for  the  full  amount  (tf  tlie  premiums  paid,  although  the  insurance 
may  have  been  in  effect  for  some  time.^  Again,  if  the  contract 
is  broken  by  refusal  to  issue  a  paid-up  policy  the  actual  value  of 
such  policy  may  be  recovered  and  not  the  amount  of  premiums 
]>aid  less  the  amount  of  notes  given,  such  being  in  stipulation  ni 
the  contract.*  So  where  insurer  refuses  to  issue  a  new  policy  in 
l)lace  of  the  old  one  which  insured  had  been  induced  by  it  to 
surrender,  or  to  return  the  old  policy  and  thereby  fails  to  keej) 
its  agreement  with  insured,  the  latter  is  entitled  in  an  action  for 
<lamages  for  such  breach  of  agreement  to  recover:  (1)  the  value 
of  such  [)olicy  at  the  tiuie  of  its  conclusion,  (a)  the  present  value 
of  the  policy  if  ])aid-up  would  be  such  a  sum  as,  at  a  reasonable 
rate  of  com])oun(l  interest,  would  equal  the  face  of  the  policy  at  the 
end  of  the  j»eriod  of  expectancy,  (b)  if  not  paid-up  the  damages 
recoverable  would  be  a  like  sum,  less  the  premiums  which  would 
become  due  during  the  period  of  its  expectancy  with  compound 
interest  thereon,  (c)  presupposing  insured  is  still  insurable,  in 
which  case,  or  if  he  is  not  in  good  health,  the  value  of  the  policy 
can  be  a.^certained  from  the  o[»inion  of  experts  governed  by  the 
])nnciples  of  life  insurance:  (2)  It  was  also  held  thai  if  the  ])oli(  y 
wari  void  ab  initio  the  premium  paid  witli  interest  lliereoii  would 
Ije  the  measure  of  the  daiuages.^ 

(h)  Miiicellancoua  <lrci.si<jns  a.s  to  ilamaf/cs  or  recover;/.  The 
assured  is  not  estoi)i)ed  from  recovering  a  larger  amount  by  the 
fact  that  his  statement  of  demands  made  after  ])roofs  of  loss  is  less 
in  amount  than  that  to  which  he  is  entitled,  l)Ut  ho  may  recovei"  a 
larger  amount   if  ;i  settlement   is  not   made  in   pursuance  of  sut-h 

M'uscliiiiaii     V.     H;iitt(H(l     Lile    c\:  ^  Sniiiiiicis  \.  .Mutual  Life  Ins.  Co. 

Amuiitv   ins.   Co.  !)J  .Mo.  App.   (140.  fJ    W'yo.    M)9,    (i(i    L.U.A.    812,    10!) 

Rule  declare<l  to  lie  settled  i)y  Diekey  Ain.    St.    liep.   !I!)J,   7.')   Pae.   !)37. 

V.   Coveuaiit    .Mutual    Life   A.ssoc.   82  *  I'lioenix   .Mutual  Life  In.s.  Co.  v. 

•Mo.  App.  372.     liut  held  inapplicalile  Jiaker,  8.")   111.  410.     K.vamine  Mound 

where  contract  ille^jal.     lirner  v.  Kan-  City  Mutual  Life  Ins.  Co.  v.  Twininn'. 

SIS    .Mutual    Life    Lis.    Co.    100    .Mo.  12  Kan.  47.j. 

-Vpp.  .')40,  7.')  S.  \\.  380.  *  Supreme  Lod-c  Kni-^hts  of  I'ytli- 

*  .MeCall  V.  Phoeni.x  Ins.  C^o.  !)  \V.  las  v.   Neelev,         Tex.   Civ.   A]))).  — , 

Va.  237,  27  Am.  iiep.  SoS.  13.')  S.  W.  104(5,  40  Ins.  L.  .1.  1123. 
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.-tntiMiiont.*'  In  ca.-e  of  a  l>roacIi  nf  i-oiilract  to  issiir  a  policv  of 
lire  insurance  the  sunc  (lauia.ux\s  may  bo  roc-ovcrcd  as  if  suiiiu,  on 
the  policy  as  a.urootl  ui)on.'  I'pon  failure  of  ne^olialions  inr  an 
amicable  adjuslmcnt  df  lo.s>;cs  bclwccn  insurer  and  assuivd,  cacli 
is  remitted  to  bis  oiiuinal  leL^al  rit;lits.8  AVbere  an  insurance 
broker  procures  an  in\alid  insurance  upon  a  vessel,  wbich  is  subse- 
(luently  lost,  (be  measure  of  dama,ii;e  in  an  action  a,«;ainst  tbo 
broker,  tbe  company  beinc;  insohenl.  depends  upon  tlic  ability  of 
tho  company  \vbcn  tlie  ri.i>bt  of  action  accrued.^  If  insurer  issues 
a  policy  upon  tbe  re[)rescntations  of  a,  ])erson  tluU  be  was  autbor- 
ized  to  act  for  a  certain  corporation  but  tbe  latter  refuses  to  accept 
tbe  policy  and  repudiates  tbe  claimed  atiiency  tbe  only  daniaijes 
recoverable  from  tbe  ]»arly  so  procuring  tbe  insurance  is  tbe  actual 
expense  incurred  in  makin.o.,  issuino-  and  delivering  tbe  policy  and 
if  no  such  expense  is  proven  no  damages  are  recoverable.^" 

§  3454a.  Employers'  liability:  measure  of  indemnity.^^ — (a) 
O'cneralli/}^  (ienerally  stated  resort  nuist  be  bad  to  tbe  indemnity 
contract  to  determine  not  only  what  risks  are  covered  but  also  to 
a.scertain  the  extent  to  which  such  indemnity  my  be  recoverable; 
and  the  damages  must  proximately  follow  the  causes  relied  on  as 
the  basis  of  recovery:  and  this  applies  to  insurer's  obligation  to 
pay  costs  and  expenses  of  the  suit  against  insured  including  also 
"witness  fees  of  a  physician  and  the  costs  incurred  by  assured  in 

^  American  Ins.  Co.  v.  Griswokl,  By  dependents,  b.  By  personal  rep- 
14  Wend.   (N.  Y. )   309.  rosentatives  of  deceased  employee  or 

''Hum])lirv  v.  Haitford  Fire  In.s.  of  dependents  receiving  comjiensa- 
Co.  15  Blatchf.  (U.  S.  C.  C.)  20,  25.  tion,  e.  By  incapacitated  employee, 
Fed.   Cas.  No.  4,124.  d.  Effect  of  niali)ractice  of  atteiu'lini;' 

*  Natchez  Ins.  Co.  v.  Stanton,  2  physician,  e.  Duty  of  injured  em- 
Smedes  &  M.  340,  41  Am.  Dec.  592.    ployee  to  submit  to  examination,  f. 

^  Sawyer  v.  JMayhew,  51  Me.  398.    Duty  of  injured  employee  to  submit 

^^  American  Fire  Ins.  Co.  of  Phila.  to  ojieration  or  other  medical  treat - 
v.   Hart,  141  Cal.  G78,  75  Pac.  384.    ment,     g.  Computation     of     average 

^^  The  point  of  damages  or  re-  earnings,  h.  Deductions  from  wages, 
coverv  for  wrongful  tei'mination,  can-  i.  Payments  received  by  employees 
celation,  or  breach  of  contract  by  in-  other  than  statutory  compensation, 
surer  is  cross-referenced  in  §  1659,  j).  j.  Duration  and  time  of  payments, 
2812  herein,  to  this  §  3454a,  and  the  k.  allowances  for  medical  and  hos- 
mistake  was  not  discovered  until  too  pital  services,  1.  payments  in  lump 
late  to  correct  it.  Said  point  is,  how-  sums,  XVI.  Insui'ance;  liability  of 
ever,  discu.ssed  under  §  3454  subdv.  companies  .  .  .  XIX.  Costs.  See 
(g)   herein.  also   note   L.R.A.1916A,   pp.    253   et 

^^  As  to  ivorkmen's  compenmtion  seq.  under  the  following  heads: 
acts:  compensatujH  recoverable.  See  XXXIX.  Compensation  recoverable, 
note  L.R.A.1917D,  pp.  164  et  seep  a.  By  dependents,  b.  By  inca])ac- 
inider  the  following  heads:  .  .  .  itated  employee,  XL,  Insurance 
XV.    Compensation    recoverable:    a.-  funds. 
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defending  an  action  by  him  to  recover  the  same.^^  So  the  loss 
sustained  by  assured  may  be  brought  within  the  policy  terms  by 
circuity  of  action  and  the  case  be  brought  within  his  right  to 
recover  indemnity  under  the  policy  as  though  the  injured  pei-son's 
suit  had  been  brought  against  him  in  the  first  instance;  and  the 
princij^le  that  one  who  has  been  held  legally  liable  for  damages 
which  another  ought  to  pay  is  entitled  to  indemnity  from  the 
latter  exists  independently  of  contract.^*  The  policy  terms  also 
meu.-ure  insurer's  hability  and  not  the  limit  which  it  fixes  in  the 
matter  of  settlement  of  the  claim  against  assured. ^^ 

(b)  Double  indemnitij  or  double  recovery  precluded.  There 
cannot  be  a  double  recovery;  accordingly,  if  the  legal  representa- 
tives of  the  employee,  whose  death  is  alleged  to  have  been  caused 
by  the  a.s.sured  emj)loyer's  negligence,  present  their  claim  and  it 
is  paid,  no  further  rigJ.t  of  action  lies  under  the  policy  and  an 
assignee  of  the  admini.'^tration  of  the  employee  cannot  sustain  an 
action  thereon. ^^ 

(c)  Effect  of  insolvency.  If  a  policy  against  loss  sustained 
by  an  employer  through  accident  to  his  employee  provides  that 
no  action  shall  lie  against  insurer  as  respects  any  loss  under  the 
policy,  unles.<^  it  shall  l)e  brought  by  the  assured  himself  to  reim- 
bur.<e  him  for  lo.<>-;  actually  sustained  and  paid  by  him  in  satisfac- 
tion of  a  judgment  after  a  trial  of  issue,  assurer  is  liable  only  for 
the  amount  paid  l)y  the  employer  on  such  judgment,  and  if  his 
property  is  transferred  to  a  trustee  in  bankruptcy,  the  insurer's 
lial)ility  is  determined  by  ascertaining  what  percentage  the  assets 
of  the  bankrupt,  outside  of  the  policy,  will  pay  on  the  debts  proved 
against  his  estate,  outside  of  the  judgment,  and  the  insurer's 
liabihty  in  the  same  percentage  of  such  judgment. ^7  Again,  if  by 
rea^son  of  insolvency  of  insurer  under  an  employers'  liability  policy 
ihe  contract  is  voluntarily  breached  the  policy  holders  have  the 

^'  Hudson  River  Teleplionc  Co.  v.  aff'tj   also   and    adopting   opinion    of 

At'tna  Life  Ins.  Go.  121  N.  Y.  Supp.  Miller.  J.,  in   12(5  N.  Y.   Supp.  55.'), 

5()o,   m   Misc.   .320.   aff'd    123   N.    Y.  first  above  cited. 

Supp.  1121.  1.38  App.  Div.  3L  "London    Guarantee    &    Accident 

As  to  eniplovcr's    liability,  see  N.  Co.    v.    Mississippi    Central    Ry.    Co. 

Dak.   Stat.   l!il'3.   Ann.    (Civ.   Code)  97  Mi.ss.   Kio,  52  So.  787. 

p.  15.35.  ^'^  Eniblcr  v.  Ihutford  Steam-Boiler 

"Crecm  v.  Fidelitv  «S:  Gjusualtv  Co.  Inspection    &    Ins.    Co.    158    N.    Y. 

12()  X.  Y.  Supp.  5.").'),  141  Ap|.."Div.  431.   44   L.R.A.   512.   53   N.   E.   212. 

4f»3.   10    Ins.    L.    .r.    000.   inodifvinK'  aff't,'  40   N.   Y.    Supp.   4.50,   8   Apj). 

and  an>  118  N.  Y.  Supp.  1102,"i:'.4  Div.  180. 

Ap|).  Div.  ft4!>,  s.  c.  IK)  N.  Y.  Suj)p.  "Travelers'    Ins.   (:o.   v.  Moses.  03 

1042,  132  Api).   Div.  241,  s.   c   200  N.  .1.  E(|.  200,  02  Am.  St.  Rep.  G0.'5, 

N.  Y.  733,  100  N.  E.  4.')4.  niodifyin<r  40    All.    720. 
by   increasing   amount    allowed,   an<l 
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ri^lit  to  (Irt'tMitl  claims  a^;^ill^l  lliciii,  and  tlui'cfoi-c  alloriioys'  i'ecrf 
for  s(.'r\icrs  I't'iulcrt'd  alici-  dale  ot  llic  order  of  Ii(i[uidatioii  in 
ai'lioiis  wifhin  tlu'  |)t)!icics  ai'c  Ic^ilinialc  claims.^® 

(d)  Assurer's  ri(/lil  to  sclllc  iiU')lf .  rjjtrl  (/.s  fa  Jidhlllh/  to 
(isstirrd.  It"  insurer  has  under  (he  pohcv  terms  (ho  right  to  deter- 
mine Avhether  or  not  it  is  ad\  isahte  to  resist  ))aynient  of  elainis 
against  insurfd,  it  may  in  good  faith  refuse  to  eoniproniise  the 
same  and  defend  an  action  thereon  and  it  does  not  tlierehy  inem* 
liahility  to  insured  for  the  dilferenc(>  between  the  amount  for 
which  a  comj)romise  miglit  liave  been  effected  and  llie  damages 
reeovered,  that  is,  for  the  excess,  especially  so  where  insured  did 
not  protest  against  defending  the  suit  or  decline  to  j)artieipatc  in 
the  defense. ^^  l>ul  wliei-e  the  settlement  is  made  by  insurer  wlio 
had  assumed  the  defense,  it  liecomes  liable  under  the  policy. '^^ 
So  when  assurer  undertakes  u])()n  notice  tiie  defense  of  the  action 
against  assured  and  before  trial  ett'eets  a  settlement,  it  therel)y 
waives  the  ])olicy  requirement  of  trial,  judgment,  and  satisfaction 
as  a  prerequisite  to  reeovery  in  an  action  against  it  Ijy  assured  to 
reimburse  the  latter,  and  the  settlement  so  made  obligates  assurer,^ 

If.  prior  to  the  making  of  a  settlement  by  one  of  the  members 
of  an  insured  coijartnership  with  the  heirs  of  an  employee,  insurer 
had  notice  or  knowledge  of  the  existence  of  an  agreement  between 
said  partners,  that  upon  dissolution  of  the  firm,  the  ]»olicy  should 
not  be  sold,  canceled,  or  compromised,  l)ut  should  be  held  to  pro- 
tect them  from  any  lial)ility  upon  the  claim  of  an  injured  em- 
ployee, said  insnrer  in  dealing  with  one  partner  contrary  to  the 
agreement  acquires  no  rights  as  against  the  copartnership;  and 
this  ai)plies  where  insurer  with  such  notice  and  knowledge  and  that 
one  of  said  partners,  had  no  authority  so  to  do  induces  him  to  vio- 
late said  agreement  and  to  compromise  and  settle  such  claim  of  the 
employee's  heirs,  it  will  not  be  permitted  to  profit  by  such  trans- 
action.^ 

"In  re  Empire  State  Surety  Co.  (N.S.)    126.      Compare   Brussil   case 

(Hasbrouck     State     Suporintendent)  under  sul)dv.   (n)  herein. 

V.  Bufi'alo  House  Wrecl<in<>:  tS:  Salvajje  ^o  Hartisan    v.     Casualty    Co.    of 

Co.   214  X.  Y.  553,  108  N.   E.  825,  America,   161  N.   Y.    Supp.   145,   97 

aif' g  151  X.  Y.  Su])p.  1114,  166  App.  Misc.  464. 

Div.  917,  150  X".   Y.  Supp.  567,  165  ^  New  Amsterdam  Casualty  Co.  v. 

App.   Div.   l.')5.  East  Tennessee  Telephone  Co.  (U.  S. 

19  New   Orleans   Kv.    Co.   v.   Mary-  C.  C.)  139  Fed.  602. 

land    Casualty    Co.    114    La.    354,    6  2  Hill  v.  Maryland  Casualty  Co.  28 

L.R.A.(N.S.)'  562n,  38   So.   89;   See  Cal.  App.  422,  l.Vi  Pac.  953,  47  Ins. 

also  C.  Schmidt  &  Sons  Brewing?  Co.  L.  J.  222,  s.  c.  12  Cal.  App.  561,  107 

V.  Traveler^'  In.s.  Co.  244  Pa.  286,  90  Pac.  707. 
Atl.  6.33,  44  In.s.  L.  J.  195,  52  L.R.A. 
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•(e)  Assured's  right  to  settle:  application  of  principle  of  dufij 
to  minimize  d^amages.  As  we  have  elsewhere  stated,  the  various 
provisions  of  an  employer's  liability  policy  such  as  limitation  of  the 
amount  recoverable  for  each  person  injured  and  in  gross  in  case 
several  persons  sustain  injury,  the  duty  of  assured  as  to  notice  of 
claims,  the  right  of  insurer  to  defend  such  claims  or  to  pay  or 
settle,  the  duty  of  assured  with  relation  to  settlements,  his  right 
to  supply  surgical  or  medical  aid,  his  obligation  to  render  assurer 
all  reat^onable  aid  to  secure  information  and  evidence  in  ett'ecting 
settlement,  are  all  stipulations  intended  to  apportion  responsibility 
between  insurer  and  insured,  instead  of  relieving  the  latter  from 
ail  responsibility,  and  should  operate  also  as  a  measure  or  a  limi- 
tation of  the  liability  of  the  former:  and  the  requirement  tliat  as- 
sured render  all  reasonable  aid  in  effecting  settlements  justilies  the 
use  of  all  legitimate  means  within  the  policy  conditions  to  induce 
assurer  to  settle  on  a  basis  which  assured  believes  will  be  advanta- 
geous to  both  parties  to  the  insurance  contract.^  Another  point  is 
this  that  notwithstanding  insured's  interest  may  ])e  prejudiced  by 
the  proceedings  taken,  it  Juis  no  discretion  in  the  conduct  of  the  case 
against  it  by  the  injured  employee  outside  the  policy  stipulation 
that  assurer  shall  defend  such  proceedings  in  the  name  and  on  be- 
half of  insured  at  its  own  costs,  etc.,  and  also  limiting  the  amount 
r(C(»\crabIo  as  the  measure  of  assurer's  liability,  for  such  stipula- 
lions  and  terms  prescribed  on  which  the' right  to  defend  is  given 
assurer  must  control.* 

But  the  principle  is  also  held  applicable  to  indemnity  insur- 
ance contracts  that  it  is  the  duty  of  a  person  who  may  have  to  pay 
<lamages  to  mitigate  and  minimize  in  every  reasonable  way  the 
damages  for  which  such  person  intends  to  hold  another  liable,  and 
it.  therefore,  becomes  assured's  duty  to  settle  an  injured  person's 
flaims  against  it  upon  the  most  advantageous  terms  when  it  can  do 
so  without  losing  any  of  its  own  rights  to  recover  fiom  insurer; 
;ind  tiiis  applies  to  a  ca.se  where  although  the  latter  had  withdrawn 
fi-oiii  the  <lefen.se  of  the  suit  against  insured  it  liad  given  it  ])er- 
iiiission  to  settle  for  a  specified  amount  "and  we  will  litigate  as  to 
whether  it  was  our  duty  to  defend  the  ctuse,  and  if  the  issue  is 
found  against  us  the  judgment  may  be  for"  said  amount  and  "your 
eu-ts  to  date."  but  tliis  permission  was  ignored  and  a  default  judg- 
iiieiil  was  rendered  against  a.ssured.  On  trial  of  tlie  case  against, 
insurer  evidence  was  excluded  as  to  tlie  alleged  olVer  of  settlement, 
liul    ibis   was  lieM  error,   accordingly  a  judunieiit    against   insurer 

'Umiilonl    Kiills   Pap«T  Co.  v.    V\-        *  Davison     v.     Maryland     Casualty 
<iclity  &  Casiiaitv  ('<..  !•_'  .Me.  .')7I.  4:1    Co.  1!>7  Ma.s.s.  Ki",  H.J  N.  E.  407. 
Atl.'503. 
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was  rc'\ors(>(l  anil  tlio  cause  vciiiaiulcd.^  riiilcr  a  Federal  Su])rome 
(\>iirt  doi'ision  if  assured  coniplit's  with  re(|iiireiiienl  of  the  policy 
a.s  to  iiivinsv  iininedialo  ii<ilie(^  of  the  aceideiil,  and  also  requests 
assuror  to  defend,  but  the  hitler  refuses  1o  do  so  and  denies  all 
liability  on  the  uround  thai  Ihe  accident  is  not  within  the  risks  as- 
sunietl,  there  is  such  a  breach  of  contract  as  to  releas(>  assured  from 
a  stipulation  therein  not  to  nial<(>  any  selllement  without  a.ssurcr's 
written  consent  and  assured  is  lh(>reupon  justified  in  niakin.a;  a 
])rudent  settlement  with  the  injured  |)arty  and  in  compi'omisinui; 
the  suit  a.uainst  it.  and  assurer  will  he  held  liable  for  the  amount, 
so  j)aid,.even  though  it  is  stii)ulated  that  it  will  only  be  lial)le  for 
loss  actually  paid  in  satisfaction  of  judgment  against  assured  after 
trial ;  and  the  extent  of  the  latter's  liability  to  the  person  injured 
may  be  determined  in  the  first  instance  in  the  suit  by  assured 
against  assurer.^  So  where  there  is  a  breach  of  its  contract  obliga- 
tion by  insurer  in  refusing  to  defend  or  settle  and  insured  in  good 
faith  effects  a  settlement  of  the  claim  against  him,  the  amount  paid 
therefore  is  recoverable  from  insurer  unless  there  was  in  fact  no  lia- 
bility as  against  insurer,  or  the  amount  of  the  settlement  is  exces- 
sive.' If  in  good  faith,  assured  after  aiRrmance  of  the  judgment 
against  it,  makes  a  compromise  with  the  claimant  which  does  not  re- 
duce the  amount  which  the  policy  obligates  insurer  to  ])ay,  such  set- 
tlement does  not  entitle  insurer  to  a  proportional  benefit  thereof, 
nor  is  it  within  a  policy  stipulation  which  prohibits  .settlement  of 
any  claim  without  assured's  consent,  as  such  condition  has  reference 
to  settlements  made  before  trial ;  nor  is  assurer  released  from  liabil- 
ity to  the  policy  limit  by  an  unaccepted  ofl'er  to  pay  insurer  a  pro 
rata  amount  of  the  sum  paid  by  the  latter  to  discharge  a  judgment 
in  the  damage  suit,  especially  so  where  assured  has  also  refused  to 
accept  less  than  insurer's  full  indemnity  obligation, *  It  is  deter- 
mined, how-ever,  that  it  is  sought  to  hold  insurer  liable  for 
money  paid  for  a  ''prudent  settlement"  a  legal  liability  on  the  part 

^  Carthage  Stone  Co.  v.  Travelers'  rington,  J.,  dissented  and  the  vMune 

Ins.   Co.  186  Mo.  App.  318,  172   S.  was  certified  to  the  supreme  court. 

AY.  458,  45  Ins.   L.  J.  407    (It  also  «  St.  Louis  Dressed  Beef  &  Provi- 

appeared  that  there  had  been  a  re-  sion   Co.   v.   Maryland   Ca-siialty   Co. 

fusal  to  set  aside  the  default  judg-  201  U.  S.  173,  50  L.  ed.  712,  26  Sup. 

ment,  see  Perry  v.  Carthage  Stone  Co.  Ct.  400. 

173  Mo.  App.  414,  158  S.  W.  887),  ^  ]^„ii(.i.  '[ly^,^   v.  American  Fidelity 

counsel  for  both  parties  cited  Fidel-  Co.  120  Minn.  157,  44  L.R.A.(N.S.) 

itv  &  Casualty  Co.  v.  Southern  Rv.  609  and  note,  130  N.  W.  355. 

News  Co.  31  ky.  L.  Rep.  55,  101  S.  ^  j^j^.^j.^    Mining   Co.   v.    Maryland 

W.  900,  on  point  of  duty  to  minimize  Casualty  Co.  162  Mo.  App.  178,  144 

damages.    In  the  principal  case  Far-  S.  W.  883. 
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of  indemnified  mu^t  exist  and  the  amount  paid  must  be  shown  to 
be  reasonable  and  the  necessaiy  facts  must  be  pleaded.' 

Again,  although  the  right  of  assured  in  good  faith  to  settle 
or  try  the  injury  suit  against  it  upon  refusal  of  assurer  to  defend,  is 
declared  to  be  based  upon  the  principle  that  assured  should  so  deal 
with  the  case  as  to  minimize  as  much  as  reasonable,  the  damages  to 
be  charged  against  insurer,  nevertheless  assured  should  not  be  held 
responsible  in  such  cases  for  any  honest  error  of  judgment  or  for 
any  mistake  made  while  acting  in  good  faith. ^® 

It  cannot  successfully  be  urged  that  a  condition  that  assured 
shall  at  all  times  render  to  assurer  ''all  co-operation  and  assistance 
in  his  power"  is  breached  and  the  policy  violated  by  assent  to  the 
deposit  in  bank  of  a  certain  pai't  of  the  purchase  price  of  assured 
employer's  property  pending  an  appeal,  with  a  sufficient  appeal 
bond,  by  it  from  a  judgment  for  damages  for  an  employee's  death, 
the  claim  being  that  the  effect  thereof  would  be  to  create  such  con- 
fidence in  the  ultimate  collection  by  the  claimant  against  insured 
as  to  make  it  more  difficult  to  effect  any  settlement.^^  And  an 
assertion  by  insured's  superintendent  in  the  hearing  of  the  jury 
trying  the  case  against  insured,  but  without  knowing  that  any  of 
them  were  present,  to  the  effect  that  assurer  was  defending  the 
action  and  that  a.ssured  would  not  defend,  does  not  violate  a  policy 
stipulation  that  assured  render  all  rca.<onable  aid  in  securing  in- 
formation and  evidence.^^ 

Insured,  however,  may  as  an  employer  acting  independently 
of  his  contract  with  insurer,  settle  or  compromise  the  injured  em- 
j)loyee'8  claim,  for  the  contract  prohibition  as  to  insured's  effecting 
the  same  without  insurer's  consent  or  his  own  initiative  has  rela- 
tion only  to  the  latter's  liability  under  the  jjolicy.^^  Assured  may 
also,  without  breaching  the  policy  condition  not  to  settle  without 
as.surer's  consent,  agree  with  the  employee,  while  the  latter's  suit 
for  injuries  is  pending,  that  a  settlement  sliall  be  made  for  a  cer- 

9  While  V.  Miirvland  Casually  Co.  Co.  12(1   Minn,  l.')?,  44  L.K.A.(N.S.) 

\2:\  N.  Y.  Snpp.  '840,  1.3!)  A])]*.  Div.  (JOi),  IIV.)  X.   W.  3.')5. 

17!»,  ;{9  ins.  L.  .J.  1.357,  affd  127  N.  ^^ -Mcars   Minin-,^   Co.   v.   Marylan.l 

Y.  Su{)|).  114!»,  142  Ai)p.  Div.  945.  Casually  Co.  I(i2  Mo.  App.  178,  144 

1°  Carllui;,'^  Stont'  Co.  v.  TravoU-rs'  S.   W.  883. 

Ins.  Co.  18(i  Mo.  Ai.f..  318,  172  S.  W.  "  Ix'unilcnl  Falls  Pai)er  Co.  v.  Fi- 

458,  45   Ins.    L.   J.   407,  411,  412,-  -  (k-lity  cV:  Casually  Co.  02  Me.  574,  43 

Hturfris,  •!.,  intcrpn-tin;;  as  so  dccid-  All.  50.'i. 

in<;  St.  Louis  Dn-s-scd  Jicel'  &  I'rovi-  ^^  p.^-cdcn    v.     Frankfort    Marine, 

sion    Co.    V,    .Maryland    CiLsuallv    C<«.  A<ci<k'nl  &  I'laU-  Glass  Ins.  Co.  220 

201  U.  S.  173,  50'l.  cd.  712,  2(1  Su]).  Mo.  227,  lit)  S.  W.  57G. 
Ct.  400;  Butter  v.  American  Fidelity 
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);iin  ;iiii()iint  of  ;iu\-  c\t-(.'ss  ivi-ox  tTi'd  in  said  siiil  oxer  and  alioM'  llie 
ju)lic\v  iiuU'iiiuilN'.^* 

Tlio  in-olnUitioii  auainst  sclllcniciil  liy  assured  williotil  insur- 
er's consent  may  lie  \\ai\ed  liy  parnl.  nolw  iilislandin.i;  a  non-waiver 
rlausi'  altlu)U!j,li  wlu'ther  or  not  tliere  is  in  t'aci  a  waiver  of  sucli 
Itrohibilion  is  one  for  ihe  jury:  no  esto|>|)('l.  however,  is  erealed 
iiiiJiinst  insure!'  as  to  the  amount  of  its  liah.ility  hy  the  fact  tliat.  the 
same  attorii(\\-  who  is  authorized  hy  assured  to  (effect  a  settlement 
for  a  (.-ertain  ainnunt  is  also  aullioi-i/ed  hy  insui'ei'  to  settle,  but  for 
a  smaller  sum  and  the  larger  amount  is  aeee|»ted.^^  A<^ain,  an 
insured  after  uotiee  to  insurer  of  an  injured  employee's  claim  may 
settle  the  same  notwithstandinu-  a  i)olIcy  condition  forbidding  a 
settlement  of  such  claims  without  insui'er's  consent,  where  the 
latter,  altbou.uh  it  has  ai>:reed  to  defend  or  settle  all  suit.<  a.i>;ainst  in- 
sured has  nevertheless  merely  inxesti.^ated  the  same  and  has  de- 
layecl  furthei-  action  for  three  months  without  indicating  any  in- 
tention to  aet  in  the  matter  of  defending  or  settling,  or  permitting 
as.*urcd  to  effect  settlement;  and  in  such  ease  the  latter  may  as- 
sume that  liability  on  the  part  of  assurer  is  denied  and  an  estoppel 
is  created  ])recluding  reliance  (-n  the  stipulation  forbidding  settle- 
ment as  a  ground  of  relief  from  liability  for  it  is  the  duly  of  insurer 
after  notice  of  the  accident  (daini  to  indicate  its  intention  to  ob- 
serve the  i)olicy  conditions  as  to  defense  and  settlement." 

(f)  Minimizing  dionayes:  prociirinfj  medical  .^rrvicctt:  rifjJif 
to  reimbursement:  waiver.  Insured  is  entitled  to  be  reimbursed 
for  payments  for  medical  services  rendered  an  injured  employee 
where  insurer's  adjuster  Avith  power  to  ascertain  the  extent  of  the 
injury  and  settle  the  claim,  authorizes  assured  to  continue  such 
•services,  for  in  such  case  there  is  a  waiver  of  the  stijjulation  <jf  non- 
liability for  payments  by  assured  unless  made  after  trial  of  the 
issues  or  with  insurer's  written  consent.^''  J)Ut  irrespective  of  the 
jtoint  of  waiver  insurer  is  liable  for  medical  ex])enses  incurred  for 
the  aid  of  an  injured  person  where  the  i)olicy  insures  against  loss 
from  the  operation  of  niachinei'y  and  re(juires  assured  to  minimize 
damages  by  furnishing  innni'diate  medical   aid  as  shall  be  neces- 

^*  PiclvCtt  V.  Fidt'litv  &  Casualtv  7:28.  See  also  lludson  l\iver  Tele- 
Co.  (iO  S.  Car.  477,  38  S.  K.  lUO,  029.  phone  Co.  \-.  Aetna  Life  Ins.  Co.  121 

^^  London    Guarantee    l^:    liceident  N.  Y.  Siipj).  565,  (>()  Misc.  320,  atfd 

Co.  v.  Mis.sLssippi  Central  I^y.  Co.  97  123  N.  Y.  Sui)p.  1121,  138  A  pp.  1)1  v, 

Miss.  165,  52  So.  787.  93   (case  wliere  medical  services  ren- 

^^  Interstate  Casualty  Co.  \.  Wall-  dei-cd  l)y  authority  of  insurer's  attor- 

ins    Creek    Coal    Co.    164    Ky.    778,  ney   and    insurers   held   liable   within 

L.K.A.1915F,  958,  176  S.  W.  217.  stipulation  as  to  defending  at  its  own 

^■^  Dunliam  v.  Philadelpliia  Casual-  costj. 
tv  Co.  179  Mo.  Api).  558,  102  S.  W. 
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saiy ;  and  this  applies  even  though  insurer's  u-ritten  consent  to  the 
assuming  of  liability  by  assured  is  required.^^  So  a  claim  for 
medical  services  rendered  the  injured  employee  as  first  aid  and 
paid  for  by  assured  may  come  within  the  policy  terms  and  he  re- 
coverable.^^ 

(g)  When  insurer  liable  for  judgment  and  expenses  incurred. 
If  insurer  refuses  to  defend  the  suit  against  insured  under  the 
policy  stipulations  and  insured  is  compelled  to  undertake  the  de- 
fense and  does  so.  insurer  is  liable  for  the  amount  of  the  judirment 
and  expenses  incurred  in  conducting  said  defense  ;^°  and  the  cost.« 
and  expenses  recoverable  include  the  amount  paid  counsel  and 
witnesses,  court  costs  and  all  costs  including  those  taxable  which 
are  recovered  in  the  suit  against  the  employer.^  So  where  assurer 
was  notified  to  defend,  assured  may  recover  expenses  incurred  by 
him  in  defending  a  claim  in  consequence  of  an  injury  resulting 
from  accident  caused  by  assured's  horses  and  vehicles  used  in  his 
business  and  against  which  insurance  was  effected.^ 

(h)  Estoppel  or  ivaiver  to  deny  liability  for  costs,  etc.  If  in- 
surer is  obligated  to  defend  or  settle  the  suit  whether  groundless 
or  meritorious  and  expenditures  for  defense  are  not  within  the 
fixed  lialjility  or  indemnity  provided  for  by  the  policy,  insurer. 
who  absolutely  refuses  to  defend  on  the  ground  of  non legal  liability 
is  estopped  to  assert  that  it  is  not  liable  for  actually  incurred  an<l 
necessary  legal  expenses  actually  sustained  and  paid  in  satisfac- 

^^  E.   M.  Upton   Cold   Slorag:e  Co.  payment  of  jiidmnent)  ;  Anderson  & 

V.  Pacitip  Coast  Casualty  Co.  147  N.  Ireland  Co.  v.  Marvland  Casualty  Co. 

Y.  Supp.  7(J5,  W2  App.  Div.  842.  12:5  Md.  67.  90  All.  780,  44  Ins.  L.  .1. 

^8  Of-ean     Accident     &     Guarantee  185    {considered    under    subdv.     (o) 

Coi]).  Ltd.  V.  Joslyn  Dry  Goods  Co.  herein);  Conqueror  Zinc  *S:  Lead  Co. 

27  ('olu.  App.  52,  14(5  Pac.  790.  v.  Aetna  Life  Ins.  Co.  1.V2  Mo.  A|)i). 

When  witness  fees  of  physician  in-  332.  133  S.  W.  150,  40  Ins.  L.  ,1.  721 

eluded    in    e.xpenses    recoverable,   see  (lial)le  for  all  costs  on   unsuccessful 

Hudson  River  Telephone  Co.  v.  Aetna  defense)  ;  Harbor  &  Suburban  Build- 

Lile  In.s.  Co.  121  N.  Y.  Sup)).  5G5,  ing  &  Savings  Assoc,  v.  Employers' 

HG  -Misc.  320,  atl'd  123  N.  Y.  Supp.  Lial)ilitv  Assur.  Corp.  Ltd.  of  L.  K. 

1121.  i:58  App.  Div.  31.  140   X.  Y.   Supp.  717,  79  Misc.  150 

2"  Stevens  V.  ?"rankfort  Marine,  Ac-  (liable  for  expenses  incuiTed  by  as- 

cident    &    Plate    Gla.ss    Ins.    Co.    47  sured   paid  by   him  on  judgment   on 

L.R.A.(X.S.)  1214,  207  Fed.  757,  125  claim),  alfd  143  X.  Y.  Supp.   112(1, 

C.  C.  A.  295,  42  Ins.  L.  .J.  1802  (em-  15!)  App.  Div.  900,  aff'd  213  N.  Y. 

|)loyers  liability:  entitled  to  co.sts  and  077,  107  N.  E.  1078. 
attonieys'    lees    paid    in    defense    of        ^  Coast  Laundry  Co.  v,  Aetna  Life 

action    and   al.so   on   appeal);   Mary-  In.s.   Co.  22  Ida.  201,  125  Pac.   185, 

land  Casualty  Co.  v.  Omalia  Electric  41   Ins.  L.  J.  10()5. 
Light  &  Power  Co.  157  Fed.  514,  85        2  M^pdcU    v.    Fidelity    &    Casualty 

C.  C.  A.   106   (liable  for  amount  of  Co.  170  Ma.ss.  173,  64  Am.  St.  Rep. 

judgment  and  expenses  j)aid   by  in-  291,  49  N.  E.  110. 
yurcd    indudintr    interest    to    time   of 
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tion  (if  a  final  jiulLiinent.^  And  if  an  olijcclion  (hat  a  liability  for 
attarlmK'ni  n>st.s  is  waivcil  insurer  by  appearing  for  insured  and 
defendinu  a  suit  wliere  jurisdielion  was  based  only  upon  an  in- 
valid attaehnient:  and  in  addition  if  such  allaelnnent  costs  are 
tn>a(ed  a.s  a  part  of  the  consideration  for  the  satisfaction  of  tlie 
urioinal  cause  of  action,  under  an  agreement  by  insurer  with  tlie 
plaintilf  in  tlu'it  action  freeing;  them  from  liahility  from  those 
rost^s  as  part  of  the  consideration  of  their  claim  for  damages,  in- 
"-urer's  oliligation  to  insured  for  said  costs  is  coextensive  with  her 
oliligation  to  the  plaintiffs  in  the  original  damage  suit.* 

(i)  Recovery  of  expenses,  etc.,  ivhere  assurer  abandons  defense: 
HMjiver  and  estoppel.  If  assurer  unconditionally  assumes  defense 
of  the  action  against  insured  and  then  abandons  it,  thereby  neces- 
sitating the  continuance  thereof  by  assured  if  he  desires  to  protect 
his  rights  under  the  policy,  the  former  cannot  disavow  its  obliga- 
tions and  set  up  as  a  defense,  in  an  action  against  it  to  recover 
the  expenses  of  litigation,  that  the  claim  against  assured  was  not 
one  covered  by  the  policy,  and  this  is  so  even  though  assured  suc- 
cessfully defended  the  action  against  him;  nor  in  such  case  does 
the  doctrine  of  waiver  and  estoppel  apply.^ 

(j)  Vessel  libelled  for  damages:  tvhen  expenses,  etc.,  of  defense 
recoverable,  when  not.  Under  an  assurance  of  a  tug  against  legal 
liability  for  loss  or  damage  to  tows  or  other  vessels,  recovery  may 
be  had  for  expenses  consequent  upon  defense  of  a  suit  in  case  of 
collision.^  But  where  the  indemnity  was  to  be  paid  owners  of  a 
tug.  only  in  case  liability  was  determined  in  an  action,  etc.,  it  was 
held  that  counsel  fees  and  disbui-sements  incurred  in  a  suit  where- 
in the  tug  was  libelled  for  damages  and  which  was  defended  by 
insured  at  insurer's  request,  were  not  recoverable;  and  where  the 
tug  was  sold  under  decree,  and  suit  was  brought  to  recover  the 
amount  brought  under  sale  it  was  held  insurer  was  not  liable  for 
the  amount  a})plied  by  insured  in  payment  of  their  personal  debts.''^ 

(k)  Recovery  over  against  insured  by  party  liable:  when  ex- 
pense.<<  recoverable,  when  not.  Although  insurer  is  liable  for  the 
policy  amount  with  costs,  expenses  and  interest  incurred  in  a  suit 
brought  against  insured  by  a  city  to  recover  the  amount  paid  by 

^  Southwestern      Suretv      Co.      v.  ^  Munson  v.  Standard  Marine  Ins. 

Thompson,  —  Tex.  Civ.  App.  — ,  180  Co.  (U.  S.  C.  C.)  145  Fed.  957  (sue 

S.   W.   047.  and  labor  clause  also). 

*  Myton  v.  Fidelitv  &  Ca-sualtv  Co.  '  Fernald   v.    Providenee-Wca.shing- 
117  Mo.  App.  442.  92  S.  W.  1149.  ton  Ins.  Co.  50  N.  Y.  Supp.  838,  27 

*  Sachs  v.   Marvland  Casualty  Co.  App.  Div.  137,  s.  c.  52  N.  Y.  Supp. 
150  N.  Y.  Supp.  419,  170  App.  Div.  1141,  28  App.  Div.  630. 

494,  47  Ins.  L.  J.  320. 
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it  to  an  injured  person  under  judgment,  nevertheless  the  cost^ 
incurred  by  the  city  are  not  recoverable  by  assured  from  assurer.^ 

(1)  ^]'here  defense  is  successful  or  clmm  proves  groundless.  Tf 
assurer  refuses  to  defend  and  insured  conducts  the  defense  with 
success,  the  expenses  of  such  suit  are  held  not  recoverable,  for  if 
the  former  elects  to  pay  the  indenmity  it  is  only  liable  for  damages 
of  the  kind  insured  against,  that  is,  loss  from  common  law  or  stat- 
utory liability.^  It  is  also  decided  that  where  the  indemnity  is 
only  against  loss  from  common  law  or  statutory  liability,  if  there 
is  no  liabilitv  there  can  be  no  indemnity  as  where  assured  success- 
fully defended  negligence  suits  brought  against  him,  by  pei-sons 
other  than  employees,  without  legal  basis  or  justification,  the  ex- 
penses so  incurred  are  not  recoverable  from  insurer.^" 

Again,  if  the  policy  insures  against  liability  imposed  by  law  for 
damages  for  accidental  injuries  suffered  by  non-employees,  where 
the  loss  is  actually  sustained  and  paid  by  a.^sured  in  satisfaction  of 
a  judgment  after  trial  of  the  issue,  there  can  be  no  recovery  of  the 
amount  of  a  compromise  costs  and  expenses  of  a  trespasser's  suit 
.for  damages  which  imposes  no  liability  by  reason  of  a  fictitious  or 
groundless  claim  in  that  the  suits  do  not  cover  injuries  of  a  char- 
acter for  which  the  indemnity  is  agreed  to  be  paid.*^ 

In  a  Tennessee  case,  however,  the  point  is  well  made  that  there 
was  no  limitation  of  lial)ilily  in  the  policy  to  defend  only  against 
meritftrious  claims,^^  and  the  principle  underlying  that  decision  is 
more  in  accord  with  the  doctrine  of  indemnity  than  are  decisions 
to  the  contrary.  It  would  also  seem  that  the  court  of  appeals  of 
New  York  strongly  intimates  at  least  a  tendency  to  disagree  witli 
prior  determinations  on  this  point." 

(rn)  Where  defense  successful  hut  extra  allowance  made  by 
court.  In  a  New  York  case  involving  several  other  points  the 
court  was  a.-^ked  to  modify  the  judgment  l>elow  so  as  to  increase 
the  amount  of  the  judgment  .so  as  to  include  the  expenses  incurred 
in  defending  one  of  the  actions,  and  the  court,  per  Miller,  .1.,  said: 

'  Piicret  Sound  Tinprovcment  Co.  v.  ^^  Cornell  v.  Travelers'  Ins.  Co.  17.') 

Frankfort  Marine,  Accident  &  Plate  N.  Y.  239.  67  N.  E.  578.  revV  73  X. 

GIas.s   In.s.    Co.   52   Wash.    124,   100  Y.  Sui)p.  :]41.  06  Api).  Div.  r,50. 

Pac.  100.  ^^  Henderson     Liirlitini?    &     Power 

*Nesson  v.  United  States  Ca.sua"ltv  Co.  v.  Ahirvhiiid  Casualtv  Co.  1.").'!  N. 

Co.  201  Mass.  71,  131  Am.  St.  Re]").  Car.  27.'.,  30  L.K'.A.(N.S.)    IIO.')  and 

390.  87  N.  E.  ini.     See  also  Munson  no(c.  (i!)  S.  E.  234. 

V.  Standard  Ins.  Co.  l.'.n  Kcd.  44,  84  ^^  Soulli    Knoxville    Brick    Co.    v. 

C.  C.  A.  210.  afr^'145  Fed.  9r)7;  T^xw-  Empire  Stale  Surely  Co.   126  Teiin. 

rence    v.     General     Accident     Assur.  402.  150  S.  W.  92,  42  Ins.  E.  .1.  192. 

Corp.  108  N.  Y.  Supp.  939,  afT'd  192  cntisidered  under  subdiv.   (o)   lierein. 

N.  Y.  .',68,  85  N.  E.  1112.     Cowpnrr  ^3  Sec  N.  Y.  rnsc,  subdv.  (lu)  liere- 

N.  Y.  ca.*^e  under  subdv.   (m)   herein,  in. 
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"Our  powor  to  thai  is,  to  say  tlic  least,  doubtful,  even  if  we  wero 
not  t'oiu'ludoil  on  the  {)oint  hy  our  former  decision.  It  seems  to 
us.  however,  that  the  case  was  both  diflicult  and  extrviordinary  and 
llial  the  motion  for  an  extra  allowance  should  have  been  granted," 
aecerdin^ly  an  extra  allowance  of  five  per  cent  was  mad'e  "as  an 
additional  allowance,  on  the  ground  that  the  action  is  ditlicult  and 
extraordinary."  In  the  case  before  the  court  on  a  former  appeal 
it  was  held  that  the  expen.«es  of  litigation  incurred  by  assured  in 
defending  successfully  the  suit  for  injuries  were  not  recovcratile 
from  insurer.  In  the  Court  of  Appeals  the  judgment  was  modified 
by  increasing  the  amount  allowed.^* 

(n)  Expenses  of  prosecuting  appeal.  In  a  New  York  ca.se  where 
the  contract  was  one  of  indemnity  for  common  law  or  statutory 
liability  for  injury  to  employees,  it  is  held  that  the  assured  could 
recover  reasonable  expenses  of  the  prosecution  of  an  appeal  which 
insurer  liad  refused  to  take  from  a  judgment  against  insured  after 
the  former  had  defended  the  suit  under  the  policy  terms  at  its  own 
cost.  It  was  said  by  the  court,  however,  per  Werner,  J.,  that  "We 
do  not  go  so  far  as  to  bold  that  a  contract  to  'defend'  a  suit  neces-. 
.-^arily  raises  an  obligation  to  prosecute  an  appeal.  That  is  not  the 
question  with  which  we  are  now  concerned."  The  facts  were 
the.se:  before  the  time  of  said  actions  the  plaintiffs  therein  had 
offered  to  settle  for  a  sum  which  was  one-fourth  the  amount  of  the 
^ul)sequent  judgments,  but  insurer,  though  urged  to  do  so  by  as- 
-m-ed,  refused  acceptance  and  undertook  said  defense,  as  above 
stated.  By  the  terms  of  the  policy  assured  was  forbidden  to  settle 
claims  except  at  his  own  cost  without  insurer's  consent  in  writing. 
Judgments  were  obtained  in  excess  of  the  policy  amount.  Insurer 
then  ofl'ered  "to  comply  with  the  terms  of  its  contract"  upon  con- 
dition that  assured  satisfy  the  judgments.  Insured  through  his 
own  attorneys  thereupon  appealed  and  a  new  trial  was  gran  ted, ^^ 
but  none  was  had  and  the  suits  were  dismissed  for  want  of  prosecu- 
tion. Accordingly  it  was  declared  that  insurer  had  not  dealt  fairly 
and  in  good  faith  with  assured;  that  "In  the  light  of  these  condi- 
tions it  is  idle  to  look  at  the  letter  of  the  insurance  contract  for  the 
mea.sure  of  defendant's  liability,  and  the  fact  that  there  arc  no 
precedents  for  such  an  action  as  this  is  a  very  impressive  indication 
of  the  unusual  inequitable  attitude  of  the  defendant.     Without 

1*  Creem  v.  Fidelity  &  Casualty  Co.  100  N.  E.  4.54,  also  aff'g  and  adoptins: 

12G  N.  Y.  Supp.  555,  141  App.  Div.  opinion   of   Miller,  J.,   see  this   case 

49.'{,  40  Ins.  L.  J.  600  (modifvinu:  and  also  under   §  2800  subdv.s.    (b),    (n, 

affV  118  N.  Y.  Supp.  1102,  134  App.  in   note),    (u)    §   2803,  subdv.s.    (a), 

Div.  040,  116  N.  Y.  Supp.  1042,  132  (b),  herein. 

App.  Div.  241)  modified  and  aff'd  as        ^5  j.oushlin    v.    Brassil,  187    N.   Y. 

stated  in  the  text  in  20G  N.  Y.  733.  128,  79  N.  E.  854. 
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attempting  to  further  characterize  the  defendant's  position,  it  is 
enough  to  say  that  it  would  be  a  reproach  to  the  law  if  there  were 
no  remedy  for  so  obvious  a  wrong  as  was  inflicted  upon  the  plain- 
tiff." "  And  where  insurer  denies  liability  and  refuses  to  defend 
under  a  provision  that  it  shall  at  its  own  cost  undertake  the  de- 
fense and  have  entire  conduct  thereof,  it  is  liable  for  the  costs  and 
attorney's  fees  of  the  trial  and  also  on  appeal  incurred  and  expend- 
ed or  paid  by  assured  in  defending  the  injured  employee's  claim." 
In  Kentucky  the  damages  and  interest  on  appeal  and  court  costs 
in  addition  to  the  principal  sum  specified  and  the  expense  of  trial 
are  recoverable  where  insurer  takes  charge  of  the  defense  under 
the  policy  stipulations  that  it  will  defend  at  its  own  cost  and  pay 
the  expenses  of  litigation  and  it  does  defend  and  takes  an  appeal. ^^ 
But  where  insurer  defends  and  is  unsuccessful  in  appeal  and  judg- 
ment is  recovered  against  a&surer  for  the  full  amount  limited  in 
the  policy  as  the  maximum  of  indemnity  the  damages  and  interest 
allowed  on  appeal  are  not  "expenses  of  litigation"  for  which  in- 
surer is  liable  when  paid  by  assured.^^ 

(o)  Rifjht  of  assured  to  recover  attorneys'  or  counsel  fees.  If 
there  is  a  distinct  obligation  on  the  part  of  insurer  under  the 
policy  to  defend  at  its  own  cost,  and  it  is  the  clear  intent  of  the 
indemnity  contract  to  relieve  assured  of  the  expense  of  defending 
actions  within  the  indemnity  guaranty  of  the  insurer  and  the  lat- 
ter breaches  its  contractual  obligation  bj'^  refusal  to  defend,  as- 
sured has  the  right  to  recover  to  the  extent  of  the  loss  occasioned 
by  such  breach,  unless  assurer  can  show  the  existence  of  conditions 
constituting  a  lawful  excuse  for  non-fulfillment  of  its  contract;  nor 
in  such  case  is  it  necessary  that  there  be  an  express  refusal  by  as- 
surer to  defend,  but  such  refusal  may  be  based  upon  facts  which 
dearly  evidence  its  intent  not  to  defend  or  to  withdraw  from  tho 
case  after  it  has  entered  upon  the  defense,  as  where  it  assumes  a 
position  which  leaves  assured  no  alternative  but  to  make  an  inde- 
pendent  provision   for   defending   the  suit   himself;   accordingly 

"  Brassil  v.  Marylanfl  Casualty  Co.  Fed.  757,  125  C.  C.  A.  295,  42  I.is. 

210  N.  Y.  235,  L.R.A.li)15A,  (129,  104  L.  J.  1802   (liable  for  cosls  ami  at- 

N.  E.  (i22,  43  Ins.  L.  J.  G72,  atfg  133  torney's  fees  paid  in  dol'onse  of  a.-- 

N.  Y.  Siipp.  187,  147  App.  Div.  815,  tion  and  also  on  appeal). 
41  Ins.  L.  J.  792.     Kxnmiue  f-ase  in        ^^^(.jp.^  y[e  ]q„.  (^o.  v.  Bowling- 

114  La.  154,  under  sul)dv.  (d)  herein.  Green  Gasli-lit  Co.  150  Ky.  732,  43 

"John  B.  Stevens  &  Co.  v.  Frank-  L.R.A.(N.S.)   1128  and  note,  150  S. 

fort  .Marine,  Aeeident  &  Plate  Glass  W.  994. 

Ins.  Co.  207  Fed.  7.57,  125  C.  C.  A.        ^^  Little  Cahaba  Coal  Co.  v.  Aetn;. 

295,  47   L.R.A.(N.S.)    1214,  42  Ins.  Life  Ins.  Co.  192  Ala.  42,  (!8  So.  .317, 

L.  J.  1802.    See  alw)  Steven  v.  Frank-  40  Ins.  L.  J.  100   (eontract  deihue*! 

fort  Marine.  AecidenI    lS:  I'hite  Glass  to  b<'  one  against  loss  and  not  against 

Ins.  Co.  47  L.R.A.(N.S.)    1214,  207  liability). 
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undor  either  iispect  of  express  or  implied  refusal  and  consequent 
hreaeli  of  (lie  policy  slipulalious  insured  is  entitled  to  reimburse- 
ineut  for  his  expenditures  within  the  contractual  intent.  And 
lliis  covers  foes  i)aid  an  attorney  who  acted  witii  insurer's  attorney 
upon  notice  from  the  latter  to  tissured  to  be  represented  by  his  own 
lounsel."*  Under  a  Tennessee  decision  insured  may  recover  coun- 
.<el  fees  expended  by  him  in  successfully  defeudini;-  tlie  suit  ayains! 
him  to  a  court  of  last  resort  where  such  fees  are  reasonable,  and 
insurer  has  refused  to  defend  and  to  pay  the  indemnity  stipulated 
for,  and  the  contention  that  the  suit  was  groundless  and  therefore 
not  properly  included  within  the  terms  of  the. policy  and  that  in- 
surer is  not  liable  for  any  damage  or  expense  incurred  in  the 
defense  thereof  will  not  be  sustained  where  the  undertaking  is  to 
indemnify,  settle  or  defend  any  suit  brought  against  assured  to 
enforce  a  claim  on  account  of  an  accident,  etc.,  "covered  by  this 
policy,  and  there  does  not  appear  in  the  contract  any  limitation 
of  liability  to  defend  only  meritorious  claims.  In  such  case  assurer 
by  refusing  to  defend  the  suit  at  its  own  cost,  or  to  settle  the  same, 
or  to  pay  the  indemnity  provided  for,  as  required  by  the  policy 
breaches  its  contract  and  becomes  liable  for  the  legal  consequences 
of  such  breach.^  So  in  Texas  under  an  automobile  policij  against 
liability  instead  of  against  loss,  refusal  of  insurer  to  defend  claim 
against  insured  renders  it  liable  for  reasonable  attorneys'  fees.^ 
And  if  settlement  without  trial  is  made  by  assured  upon  assurer's 
refu-sal  to  defend  and  a  verdict  is  given  for  the  amount  so  })ai<l 
with  a  reasonable  attorney's  fee  it  will  not  be  set  aside  even  though 
insured's  liability  is  not  shown.^  So  insured's  right  to  recover  at- 
torneys' fees  when  insurer  has  refused  to  perform  its  obligations  to 
defend,  is  not  prevented  by  the  latter's  tender  to  the  former  of  the 
free  use  of  its  legal  aid  department  conditioned  upon  his  agreement 
of  non-waiver  consequent  upon  such  tender,  for  insurer  cannot 
dictate  after  such  refusal  the  manner  in  which  the  matter  shall  be 
conducted  by  insured.'*  Again,  if  the  conduct  and  control  of  legal 
proceedings  against  insured  to  enforce  a  claim  for  damages  for 

20  Andei^on  &  Ireland  Co.  v.  Mary-  47  L.R.A.(N.S.)  1214,  207  Fed.  757, 

land    Casualty   Co.    123   Md.    67,   90  125  C.  C.  A.  295,  42  Ins.  L.  J.  1802 

At).  780,  44  ins.  L.  J.  185.  (liable  for  costs  and  attorneys'  fees 

^  South  Kno.willo  Brick  Co.  v.  I]m-  and  also  on  appeal), 
pire  Stale  Suretv  Co.  120  Tenn.  402,  ^  Lawrence  v.  Massachusetts  Bond- 
Ann.  Cas.  191310,  107,  150  S.  W.  92,  ing  &  Ins.  Co.  160  N.  Y.  Supp.  883. 
42  Ins.  L.  J.  192.  *  Corapton  Heights  Laundry  Co.  v. 

2  Royal  Indemnity  Co.  v.  Schartz,  General  Accident  Fire  &  Life  Assur. 

—  Tex.  Civ.  App.  — ,  172  S.  W.  581.  Corp.  Ltd.  —   Mo.  App.  — ,  190  S. 

See  also   Stevens  v.   Frankfort   Ma-  W.  382. 
rine,  Accident  &  Plate  Glass  Ins.  Co. 
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which  they  may  be  legally  charged  for  injuries  or  accidoDt^  to 
employees  or  other  persons,  is  stipulated  for  under  policies  issued 
10  employers  and  raih'oad  companies,  reasonable  charges  of  attor- 
neys in  defending  such  actions,  which  might  result  in  liability  of 
the  company,  are  proper  claims  for  allowance  by  a  receiver  both 
under  the  contract  and  independent  thereof.^ 

Mliere  an  attorney  for  a  claimant  gave  notice  to  the  employer 
of  a  written  contract  with  the  employee  under  which  the  former 
was  to  receive  a  certain  per  cent'  of  the  amount  recovered  and  he 
obtained  judgment  for  said  amount  for  which  said  employer  was 
forced  to  pay,  even  though  the  employer  claimed  to  have  dis- 
charged said  attorney  and  had  employed  other  attorneys,  it  was 
held  that  insurer  was  liable  and  as  it  had  defended  the  suit  there 
was  a  waiver  of  notice  to  it  of  the  claim  for  such  fees.^ 

(p)  Interest  on  judgment  or  pending  appeal.  There  can  be  no 
recovery  by  assured  of  interest  accrued  prior  to  payment  where 
the  contract  is  against  loss  and  not  against  liability,  and  such  loss 
is  required  to  be  actually  paid  before  action  brought;''  nor  can 
interest  be  recovered  in  addition  to  the  amount  limited  as  indem- 
nity under  the  policy,  notwithstanding  a  stipulation  that  insurer 
defend  or  settle  at  its  own  cost,  nor  does  the  payment  by  assurer 
of  the  taxable  costs  aid  assured  in  respect  to  said  interest.*  And 
where  an  appeal  is  taken  by  insistence  of  assurer  resulting  in  af- 
tirmance  of  the  judgment  with  additional  costs,  interest  can  be 
charged  only  from  the  date  of  said  aflirmance,  but  the  costs  of 
the  appeal  must  be  paid  by  assurer.* 

*  Ross  V.  American  Employers'  Lia-  allowed  in  excess  of  maximum 
liility  Ins.  Co.  5U  X.  J.  Eq.  41,  38  amount  ot  i)olicy  limitation)  atlM  in 
Atl.  22.  Georgia  (  •'  ualtv  Co.  v.  Bowron,  233 

6  Ro-ers  v.  Western  Indenniitv  Co.  Fed.   89,   147   C.   C.   A.   159.   L.R.A. 

18!)  .Mo.  App.  82,  173  8.  \V.  1087.  IHKiF,  87(J:   Maryland  Casualty  Co. 

'Puiret  Sound  Improvement  Co.  v.  v.  Omalia  Electric  Light  &.  Power  Co. 

Franklin   Afarine,   Accident   &   Plate  157  Fed.  514,  85  C.  C.  A.  lOU   (not 

<Mass    Ins.    Co.   52    Wash.    124,   lUO  lialde  lor  interest  on  judgment  pend- 

I'jic.  190.  ing    ap|)eal    as   in.surcd    had    use    of 

^  Davison    v.    Maryland    Casualty  money  during  saitl  jicriod,  l)ut  liable 

Co.  197  Ma.ss.  167,  83  N.  E.  407.  for  interest  on  judgment  up  to  time 

*  Stevens  v.  Pennsylvania  Casualty  of  |)ayment  thereof). 

Co.  135  Mich.  189.  97  N.  W.  68G.  Idaho.    —    Coast    Laundry    Co.    v. 

See  the  following  ca.ses:  Aetna  Life  Ins.  Co.  22  Ida.  2(54.  125 

I'nited  Stales. — Bowron  v.  Georgia  Pac.  185,  41  Ins.  L.  J.  1603  (interest 

Casualty  Co.  (U.  S.  I).  ('.)  223  Fed.  on   judgment   <luring  contest    on   ap- 

(i7;i   (policy  insiircfl  against    loss  and  jteal    n<it    recoverable), 

not  against  liability :  liability  limited  .l/(.s.s7y?<n'.— Century   Realty   Co.   v. 

to  policy  amount  and  costs  paid   by  Fraid<iort   .Marine,  Accident  tV:  Plate 

insured  with  interest  from  time  paid:  (}lass  Ins.  Co.  17it  Mo.  App.  123.  145, 

accrued  interest  pending  api)Oal  not  Til  S.  W.  024,  031,  43  Ins.  L.  .1.  287 
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(q)  When  rcvinu  rij  may  be  Juid  alfJi(>ii;//i  expenses,  etc.,  in  excess 
of  ma-viimnn  liability  specified  in  policy.  It  is  decided  that  the 
(.■ovenant  by  as.surcr  to  pay  (he  exi^ense  of  litigation  and  to  defend 
at  its  own  cost  conslitules  a  clear  and  express  promise  obliuatory 
in  addition  to  the  sum  limited  in  the  policy;  that  is,  where  the 
action  for  damaiie.s  is  for  a  sum  in  excess  of  the  amount  limited 
in  the  policy  and  assurer  elects  to  defend  rather  than  pay  it  there- 
by agrees  to  pay  the  exi)ense  of  litigation  in  addition  to  the  policy 
amount.  Tn  such  case  the  costs  a*nd  expenses  of  the  action  in  both 
the  trial  and  appeUate  courts  is  included,  but  not  interest  on  the 
judgment  during  the  period  of  contest  on  appeal  iqi  to  the  time 
it  is  paid.^°  It  is  also  held  that  taxable  costs  on  the  judgment  and 
the  costs  of  appeal  are  not  damages  on  account  of  the  accident 
even  though  there  is  a  policy  limitation  as  to  the  amount  of  as- 
sured's  liability  under  a  policy  insuring  against  loss  by  reason  of 
liability."  And  under  a  Federal  decision  a  limitation  in  a  policy 
against  common  law  or  statutory  liability  for  damages  on  account 
uf  injuries  to  employees,  and  against  the  expenses  of  defending 
any  suit  for  damages  as  aforesaid,  to  a  certain  amount,  for  death 


(insurance  against  lialiility  for  dam- 
ages by  reason  of  accident  or  death : 
accident  in  passenger  elevator:  inter- 
est aceured  pending  appeal,  allowed, 
even  though  costs,  expenses  and  in- 
terest executed  maximum  policy 
amount.  See  Rev.  Stat.  1909,  sec. 
/181)  folloived  in  Century  Realty  Co. 
V.  Travelers'  Ins.  Co.  179  Mo.  App. 
144,  161  S.  W.  630 ;  Conqueror  Zinc 
»ls:  Lead  Co.  v.  Aetna  Life  Ins.  Co.  152 
Mo.  App.  332,  133  S.  W.  156,  40  Ins. 
L.  J.  721  (not  liable  for  intere.st  on 
judgment  pending  appeal). 

Xeiv  Hampshire. — Lumbard  v.  Ma- 
guire  Peniiiman  Co.  —  N.  H.  — ,  99 
Atl.  295  (chargeable  with  interest  on 
the  judgment;  Pub.  Stat.  1901,  c. 
231). 

Xew  York. — Brew.ster  v.  Empire 
State  Surety  Co.  130  N.  Y.  Supp. 
439.  145  App.  Div.  678,  40  Ins.  L.  J. 
1823  (not  liable  for  interest  pending 
appeal  by  insurer)  ;  Saratoga  Ti'ai) 
Rock  Co.  v.  Standard  Accident  Ins. 
Co.  128  N.  Y.  Supp.  822,  143  App. 
Div.  852,  40  Ins.  L.  J.  1310  (not 
liable  for  interest  pending  appeal  by 
insurer;  insurance  against  loss  by 
reason  of  Liability:  claim  not  to  ac- 
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orue  until  after  assured  paid  judg- 
ment, etc. ;  such  interest  declared  not 
part  of  the  litigation  costs). 

North  Carolina.  —  Cannon  Manu- 
facturers Co.  V.  Employers'  Indem- 
nity Co.  161  N.  Car.  19, '76  S.  E.  536 
(on  affirmance  on  appeal  by  insurer 
from  a  judgment  against  insured  for 
less  than  the  sura  limited  by  the  pol- 
icy as  fixing  liability  interest  is  recov- 
erable although  the  total  amount  is 
in  excess  of  the  policy  limitation). 

Oklahoma. — Curtis  &  Gartside  Co. 
V.  Aetna  Life  Ins.  Co.  —  Okla.  — , 
160  Pac.  465  (interest  on  judgment 
pending  appeal  by  insui'cr  not  in- 
cluded wliere  liability  limited). 

^°  Coast  Lumber  Co.  v.  Aetna  Life 
Tns.  Co.  22  Ida.  264,  125  Pac.  185.  41 
Ins.  L.  J.  1665. 

To  what  extent  limitation  of  liabil- 
ity in  policy  of  indemnity  against 
liability  for  injuries  to  employees  and 
others  includes  expenses  of  litigation, 
see  notes  in  43  L.R.A.(N.S.)  1128; 
12  L.R.A.(N.SJ  478. 

1^  Brewster  v.  Empire  State  Surety 
Co.  130  N.  Y.  Supp.  439,  14  App. 
Div.  678,  40  Ins.  L.  J.  1823. 
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of  or  injur}'  to  any  one  pei^son,  does  not  include  the  expense  of 
defending  the  suit  where  assured  is  forbidden  to  make  any  settle- 
ment, incur  any  expense,  and  interfere  with  any  negotiations  for 
settlement,  or  in  any  legal  proceeding.^^  So  under  a  Missouri 
decision  where  hy  the  policy  terms  the  right  to  indemnity  accrues 
when  the  accident  occurred  upon  which  assured's  liability  is  ba^ed. 
and  does  not  depend  upon  judgment  being  first  rendered  against 
him  and  the  payment  thereof,  if  insurer  has  conducted  the  de- 
fense and  prosecuted  the  appeal  it  is  liable  for  the  amount  of  the 
judgment,  expenses,  costs,  and  interest  accrued  pending  appeal 
even  though  they  exceed  the  maximum  sum  specified  in  the  policy 
as  the  limit  of  liability."  Under  an  English  decision  a  third  party 
policy  agreed  to  indemnify  assured  from  and  against  all  sum> 
which  assured  might  become  legally  liable  to  pay  as  compensation 
to  the  person  sustaining  accidental  bodily  injury  caused  by  as- 
sured or  his  paid  and  duly  authorized  employee  when  in  charge 
of  any  horse  or  horse-drawn  vehicle  belonging  to  assured.  The 
total  aggregate  liability  of  assurer  was  limited  to  three  hundred 
pounds  for  ail  claims  of  compensation,  and  costs,  charges,  and  ex- 
pcn.ses,  paid  or  payable  either  to  assured  or  to  any  claimant,  or 
any  number  of  claimants,  in  respect  of  or  arising  out  of  any  one 
accident  or  occurrence.  It  was  further  stipulated  that  insured 
might,  in  case  of  any  accident  pay  to  assured  the  maximum  sum 
paval)lc  in  respect  of  any  one  accident  or  occurrence  or  the  balanci- 
of  such  maximum  sum  should  any  payments  have  already  been 
made  in  respect  to  claims  arising  out  of  the  same  accident  or  occur- 
rence, and,  thereupon  all  liability  on  the  part  of  the  insurer  in 
respect  to  such  accident  or  occurrence  should  cease.  If,  however, 
aasured  desired  a.ssurer  to  continue  the  defense  insured  agreed  to 
pay  and  make  good  all  costs  and  expenses  thereby  occasioned.  It 
appeared  that  a  cart  belonging  to  assured  struck  a  person  knocking 
him  against  another  person  and  both  fell  and  sustained  injuries 
by  the  wheels  passing  over  some  part  of  them.  Upon  action  brought 
by  lK)th  injured  persons  against  insured  and  ui)on  notice  thereof 
assurer  defended  the  actions  without  consultation  with  or  the  ad- 
vice of  a<<sured  and  verdicts  were  obtained  against  assured  in  excess 
of  tlie  policy  limitation  and  he  was  also  compelled  to  pay  ca^ts.     It 

12  New  Amsterdam  Ca.siialty  Co.  v.  covered  freiuht  and  piu^sen^^er  cleva- 

CnmlH'rlnnd   Telcplione  &  Tt'letrra))!!  tors  and  the  accident  occurred  therein. 

('(I.  1.52  F(!d.  !)()!,  82  C.  C.  A.  31"),  12  Tlie  construction  of  the  words  **cn.st," 

L.I{..\.'(N.S.)  478n,30  Ins.  L.  J.  ()21.  "cost.s,"    "expen.ses,"    and    "inten'sl" 

"  Cenlnrv'  Realty  (>).  V.  Frankfort  discussed),      followed      in      Century 

Marine,  Acridcnt   &   I'lale  (Jlass  Ins.  Realty  Co.  v.  Traveloi-s  In.s.  Co.  17!» 

Co.  179  Mo.  ;\pj..  12.3,  14.'),  Kil  S.  W.  .Mo.   App.  144,  Kil  S.   W.  (\.\(S    (See 

624,  ()31,  13  Ins.  L.  J.  287  (policies  Rev.  Slat.  19()U,  sec.  7181). 
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was  drriiK'd  ihat  llu'iv  wcir  l\V(»  ai'cidciits  hut  only  ono  occiinvnoe 
aiul  iheri'lori'  insurers  liniilation  ol  liaMlily  appliod,  and  that  in- 
>uror  haxing  dofcndod  llio  action  in  assuivd's  nanio  without  his 
consrnt  it  incurred  a  conmion  hiw  liaWilily  tor  the  costs  and  it 
sliould,  therefore,  rcjiay  assured  the  amount  lie  had  ])cen  compelled 
to  pay  for  costs.^* 

(r)  ]]'hcn  no  ncnrrri/  for  excess  over  niaxumi^m  lyihilifi/  spcri- 
jicd  in  policii.  Insurer  is  held  not  liahle  for  the  excess  over  tlu> 
niaxiniuiii  anmunt  of  indenniity  as  limited  hy  the  policy,  althou.u:h 
said  sum  is  paid  l)y  iu<sured  after  unsuccessful  appeal  by  insurer." 
So  where  the  policy  stipulation  is  construed  as  meaning;  costvS  or 
expenses  of  settlement  and  not  costs  incurred  in  the  action,  and 
there  is  a  limitation  of  liability  to  a  specilied  amount,  insurer  is 
held  not  lial)le  in  excess  of  said  limited  sum  for  costs  in  a  suit 
where  judgment  was  rendered  against  insured  for  a  larger  sum 
than  the  maxinnnn  limit  so  specified  in  the  policy. ^^  And  judg- 
ment will  he  sustained  for  amounts  recovered  by  claimants  against 
insured  together  with  costs  except  where  tinal  judgment  has  not 
been  rendered  and  in  respect  to  which  an  appeal  is  pending  and 
provided  also  that  such  amounts  of  judgment  and  costs  do  not 
exceed  the  amount  stipulated  in  the  policy;  that  is,  the  measure 
of  damages  is  the  amount  of  the  accrued  liability.^'' 

In  Oklahoma,  under  an  employer's  liability  policy  if  the  cuni- 
jmny  by  the  express  terms  of  its  contract,  the  addition  to  the  sums 
.specifically  limited,  obligates  itself  to  pay  all  court  costs  and  all 
interest  accruing  after  entry  of  judgment  upon  such  part  thereof 
as  shall  not  be  in  excess  of  the  company's  specified  liability  it  will 
be  bound  thereby.  This  applies  where  the  policy  stipulated  that 
the  ""coiupany's  liability  for  loss  from  an  accident  resulting  in  bod- 
ily injuries,  "including  death  i-esulting  therefrom,  to  one  person  is 
limited  to  five  thousand  dollars,"'  and  "suljject  to  the  same  limit  for 
each  person,  the  company's  total  liability  for  loss  from  an  accident 
resulting  in  bodily  injuries,  including  death  resulting  therefrom 
to  mo-re  than  one  person,  is  limited  to  ten  thousand  dollai's."  In 

^*  Allen  V.  London  Guarantee  &  dyce,  G4  Ark.  174,  54  Am.  St.  Rep. 
Accident  Co.  Ltd.  28  T.  L.  R.  254,  305,  41  S.  W.  420,  27  Ins.  L.  J.  2:i.3 
foUouing  as  to  there  being  two  ac-  (insurers  "obligation  is  to  i^ay  all 
cidents  and  only  one  occurrence,  such  sums  as  the  insured  may  be- 
South  Staffordshire  Tramways,  Ltd.  come  liable  for  in  damages  .  .  . 
V.  Sickness  &  Accidents  Ins.  Co.  Ltd.  bound  by  its  policy  to  pay  so  mucli 
7  T.  L.  R.  267  (1891)  1  Q.  B.  402.  llicreof  as  does  not  exceed  the  .sum 

^5  Munro  V.  Maryland  Casualty  Co.  it  agreed  to  pay." — Battle,  J.     The 

06  N.  Y.  Supj).  705.  48  ^lisc.  183.  point,  however,  as  stated  in  the  text 

^^  Munro    v.     Maryland     Casualty  as  to  judgment  and  costs  not  exceed- 

Co.  06  N.  Y.  Su|)p.  705,  48  Misc.  183.  ing  policy  limitation  does  not  clearly 

^"Fidelity  &  Casualty  Co.  v.  For-  appear). 
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"addition  to  these  limits,  the  company  will,  at  its  own  cost  (court 
costs  and  all  interest  accruing  after  entry  of  judgment  upon  such 
part  thereof  as  shall  not  be  in  excess  of  the  limits  of  the  company's 
liability  as  hereinbefore  expressed,  being  considered  part  thereof), 
mvestigate  all  accidents  and  defend  all  suits  even  if  groundless,  of 
which  notices  are  given  to  it  as  hereinafter  required,  unless  the 
company  shall  elect  to  settle  the  claim  or  suit."  And  said  live 
thousand  dollars  limitation  includes  interest  and  the  costs  and  ex- 
j tenses  of  the  original  action  prosecuted  or  defended  by  the  com- 
pany pursuant  to  the  policy  terms,  and  upon  recovery  of  a  larger 
sum  by  the  plaintiff  therein,  the  company  in  addition  to  such  limit, 
is  liable  for  all  court  costs  and  all  interest  accruing  upon  such  part 
of  said  judgment  as  is  not  in  excess  of  said  five  thousand  dollar 
limitation. ^^ 

(s)  Vexatious  refusal  to  pay  loss}^  The  refusal  to  reimbur.so 
insured  policy  for  fees  which  he  was  compelled  to  pay  the  claim- 
auf s  attorney  is  held  not  to  constitute  a  vexatious  refusal  to  pa.y.^° 
It  is  also  decided  that  although  indemnity  insurance  was  not  in 
exi.stence  when  a  statute  was  enacted  providing  for  a  penalty  for 
vexatious  refusal  to  pay  a  loss  in  cases  of  specified  kinds  of  insur- 
ance or  "other  insurance,"  still  where  the  statute  is  amended  to 
include  indemnity  insurance  it  strongly  evidences  that  the  legis- 
lature had  not  originally  included  it,  and,  therefore,  where  an  in- 
demnity policy  is  not  of  the  same  class  as  those  specified  it  will  not 
be  included  within  the  statute  as  "other  insurance."  ^ 

§  3454b.  Guaranty  insurance.^ — (a)  Fidelity  guaranty.  The 
amount  named  in  the  bond  as  the  limitation  of  assurer's  liability 
Uf»verns  and  precludes  a  recovery  in  excess  thereof  either  in  said 
original  bond  or  in  a  continuation  or  renewal  thereof  where  it  is 
stipulated  that  the  liability  of  insurer  as  surety  shall  not  exceed 
a  specified  sum,  whether  the  loss  shall  occur  during  the  term  of 
.-aid  l>ond  "or  during  any  continuation  or  continuations  thereof, 
or  partly  during  the  said  term  and  partly  during  said  continuation 
or  continuations."  ^ 

"ISIaryland  Casualty  Co.  v.  Pep-   uttornoy's  fee;  but  question  of  vex- 


panl,    —    Okla.    — ,    157    Pae.    106,  alious  refusal  to  iK»y  is  for  jury). 

L.K.A.191GK,  597.  ^  Clears    Mining-   Co.    v.    Marylain 

19  See  §  34.59a  herein.  Casualty  Co.  I(i2  Mo.  Ai)p.  178,  \44 

^ORofjcrs    V.    Western    IndeTunity  S.  W.  883;  Rev.  Stat.  1909,  sec  70()S 

Co.    189    Mo.    App.    82,    173    S.    W.  ^  As  to  risks,  lo.sses  and  lial)ilily: 

1087;  Rev.  Slat.  1909,  s(!e.  7008,  as  pruaranly    insurance,    see     §!^     27(;(!, 

aniM  by  Acts  1911,  p.  282.     Emminc  2822  herein. 

Conipton    Heii,'lil.s    Laundry    Co.    v.  ^  Fidelity  &  De])osit  Co.  of  Md.  v. 

General  Accident   Fire  Si  Life  Assur.  Cliainpion  lee  Mainifacturiii};-  &  CoUl 

Corp.   Ltd.  —  Mo.  App.  — ,  190  S.  Stora-e  Co.  133  Ky.  74,  117  S.   W. 

W.  382  (employer  enlilled  to  recover  393.      Sec    also    American    Bon<lin>;- 
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(b)  Oonlraef  (;iuiraiih/.  The  siiiii  sixcilu^d  on  a  surety  bond  or 
contract  guaranty  for  perfornumco  of  an  obligation  by  a  third 
party,  as  in  case  of  an  agi'wnient  for  the  delivery  of  a  certain  quan- 
tity of  logs,  is  not  the  measure  of  the  surety's  obligation  but  the 
actual  dauiagi's  sustained  determining  said  liability  for  the  l)reach 
ol'  eon  tract.* 

(c)  Credit  (/luiraniy.  (c-1)  "The  'initial  loss'  is  that  loss  which 
the  indenuiiticd  agrees  to  bear  before  any  loss  shall  be  recoverable 
under  the  bond"  the  amount  or  extent  thereof  being  the  subject 
of  agreonuMit  under  the  bond  or  a  part  of  the  contract.  As  an 
instance  thereof  it  may  be  necessary  under  the  terms  of  the  con- 
tract to  firet  deduct  the  "initial  loss"  from  the  gross  amount  of 
])rovable  or  covered  lossa^;  that  is,  in  order  to  recover  the  full  in- 
demnity provided  for  in  the  bond,  there  nnist  1)0  proof  of  covered 
losses  equal  to  the  sinii  of  the  indemnity  and  the  loss  to  be  borne  by 
the  insured.^ 

(c-2)  The  time  for  computing  the  initial  loss  is  of  the  date  of 
the  expiration  of  its  term  when  the  liability  under  the  bond  is  to 
be  adjusted  and  not  of  the  dates  of  the  failures  of  assured's  debtors 

Co.  V.  Morrow,  80  Ark.  49,  96  S.  W.  of  N.  Y.  v.  Woods,  100  Fed.  263,  4.') 

613.  C.  C.  A.  282.  105  Fed.  741. 

As  to  rene\vnt.>^:  fidelity  guaranty.        Contract    guaranty:    risks,    losses 

see  subdv.   (x)   herein.  and  liability,  see  §  2766,  subdvs.  (ii- 

As  to  extent  of  liability:  time  lim-  2,  ii-4)   et  seq.  herein, 
itation  for  occurrence  of  losses :  past       ®  American    Credit    Indemnity   Co. 

and  future  losses,  fidelity  guaranty,  v.   Champion  Coated  Paper  Co.  103 

see  §  2766,  subdv.  (v)  herein.  Fed.  609,  43  C.  C.  A.  340.       * 

As   to   extent   of  lial)ility;   aggre-        As  to  "initial  los-s;  "  construction, 

gate  amount  of  bond:  fund  for  cred-  see  §  2786,  subdv.   (b)  herein, 
itors,  how  reached,  fidelitv  guaranty.       In   tlie   following   New  York   case 

see  §  2766,  siilidvs.   (aa)  'herein.  recovery  was  precluded  as  the  indebt- 

As  to  extent  of  liabilitv  on  succes-  edness  was  held  to  be  less  than  the 

sive   official   bonds:    contribution    by  initial  loss,  but  the  deei.sion  wa.s  over- 

f^ureties,    see    §    2766,    subdv.     (bb)  ruled  upon  the  vital  pomt  of  the  law 

1^      •  applicable  in  the  construction  or  the 

That  remedy  ex  contractu,  upon  a  V^rase /'highest    previous    indebled- 

.        1   ^  •     ,     i,  .  ness,     in   connection    with    the   wor<l 

contract  and  not  in  tort  to  '"ecox-er  a  u^    '^rience."     Steinwender  v.   Phil- 

l.onalty,    «ee    §    2/66,    subdv.     (dd)  j,,i,,,,hia    Casualty    Co.    126    N.    Y. 

i  w-n-             P     r    Q      .    p     fir  ^''^'^'-  ^'l'  1^1   App.  Div.  432,  40 

M\ilhains  V.  Pacific  Surety  Co.  66  j^^   l.  J.  28,  afif'd  (mem.)  131  N.  Y. 

Greg.   151,   133  Pac.   1186,   also  12/  j^^^p   1145^  i4(i  ^pp.  Div.  951,  over- 

Pac.   145,   131   Pac.    1021,   132   Pac.  ruled,    upon    the   points    first    above 

11^6.  stated  in  the  text,  in  Pringle  Broth- 

As  to  damages  recoverable  where  ers  v.  Philadel))hia  Casualty  Co.  218 

<ontractor  abandon.s  his  contract  aft-  N.  Y.  1,  112  N.  E.  465,  rev'g  130  N. 

er  partial  performance  and  the  guar-  Y.  Supp.  230,  153  App.  Div.  180,  42 

anteed   employer   does  not    complete  Ins.  L.  J.  328.     See  §  2786,  subdvs. 

the  work,  see  American  Surety  Co.  fe),  (f)  herein, 
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which  first  occui-s;  and  where  the  insurer's  liability  does  not  begin 
until  the  initial  gross  loss  has  been  ascertained,  said  loss,  which  is 
first  to  be  borne  is  made  up  of  those  losses  which  fii-st  occur  and  any 
payments  which  insured  is  entitled  to  retain  in  reduction  of  his 
initial  gro>-  loss  are  those  which  are  made  after  the  time  for  adjust- 
ment, upon  claims  included  in  the  initial  loss;  and  the  payments 
which  insurer  is  entitled  to  receive  in  reduction  of  its  loss  are  those 
made  after  the  same  period  on  debts  which  form  the  basis  of  its 
liability;  accordingly  where  there  was  an  initial  loss  of  seven 
thousand  five  hundred  dollars  and  a  clause  of  the  contract  stipu- 
lated that  "such  sum  of  gToss  loss  shall  be  the  limit  to  be  borne  by 
the  indemnified,  as  less  than  twenty-five  per  cent  will  equal  the 
agreed  amount  of  annual  net  loss;  all  claims  making  up  such  sum 
of  gross  loss  to  remain  the  property  of  the  indemnified,  the  com- 
pany relinquishing  its  claims  as  hereinbefore  provided,"  the  face 
of  the  bonds  limits  the  liability  of  the  underwriter  to  losses  in  excess 
of  a  net  loss  which  the  indemnified  is  to  sustain  in  the  first  instance 
and  said  stipulation  means  that  a  gross  loss  which,  after  twenty- 
five  per  cent  of  it  sliall  ])e  deducted  from  it,  will  equal  the  net  loss, 
shall  measure  the  initial  loss  as  in  this  case  it  was  ten  thousand 
dollars  because  deducting  twenty-five  per  cent  thereof  leaves  seven 
thousand  five  hundred  dollars.  All  sums  collected  on  the  debts 
forming  this  gross  loss  are  to  be  relained  by  the  indemnified  and 
go  to  reduce  the  amount  of  the  entire  loss;  and  all  sums  collected 
on  the  debts  which  make  up  the  liability  of  the  underwriter  belong 
to  the  latter  and  diminish  the  total  of  its  loss.^ 

(c-3)  In  the  case  of  salvage  recovered  insured  has  the  right  in 
the  absence  of  any  contrary  policy  provision  to  ai)i)ly  it  in  the  man- 
ner most  beneficial  to  him  and  may  discharge  therewith  his  uns.6- 
cured,  unindenmified  debts.'  ..      .'.'...■ 

(c-4)  It  is  decided  in  a  New  York  case  that  if  the  i)olicy  provides 
in  addition  to  the  initial  loss  clause  that  insurer  shall  pay  eighty. 
per  cent  of  unsettled  claims  not  assigned  to  it  but  retained  by  as- 
sured, then  the  method  of  ascerUiining  insurer's  liability  is  to  ded- 
icate twenty  per  cent  of  such  unsettled  claims  from  the  gross  loss 
{liter  deducting  the  initial  loss,  the  gi-ound  of  such  determination 
being  that  the  provisions  as  to  the  initial  loss  and  unsettled  claims 
applied  to  .separate  objects.  It  appeared,  however,  that  insurer 
passed  into  a  receiver's  hands  and  that  certain  claims  of  insured 
parties  were  rejected  by  tlie  receiver  and  these  wert!  held  not  eovci-ed 

*  Strousc  &  Bros.  v.  American  '  Pliiliulcli)liiii  Casualty  ('•>.  v. 
Cn'<Iit-In(loinnity  Co.  91  Md,  244,  CaniKni  «Ji  livers  iMillincry  Co.  133 
40  All.   32H,   1003.  Ky.  74.-),  118  S.  W.  JdOl. 
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Iiy  tlio  policy  find  the  case  was  i-cverscd  on  llic  gronnd  that  said 
rlainis  -lioiild  have  l)c>i>n  nllowiMl.' 

(0-5)  Wlu'iv  one  of  the  contlilions  of  an  'mdciimily  Ijond  pro- 
viilos  that  \\\\vn  the  amount  of  a  claim  auaiust  any  dchtor  at  the 
(imc  of  inj^olvency  excceils  the  amount  covered  by  tlie  bond,  all 
amounts  realized  or  secured  therefronv  shall  be  deducted  pro  rata, 
and  it  apjiears  that  about  one-half  of  the  claim  existing  at  the  date 
of  insolvency  was  subscHpicntiy  paid  in  compromise  of  a  suit  brought 
against  him  by  the  plaintid"  to  hold  him  lial)le  as  ))artner,  it  was 
iield  that  inasmuch  as  only  a  cc^rtain  si)ecilied  sum  of  the  gross  loss 
.sustained  by  the  indcnmilicd  wjis  covered  by  the  policy,  only  that 
amount  was  a  provable  loss,  and  the  credit  of  said  payment  was 
properly  prorated  between  the  provable  loss  and  that  part  of  the 
claim  not  covered  by  the  bond.^ 

(c-6)  In  a  New  York  case  the  guaranty  was  against  actual  loss 
not  exceeding  a  specified  sum  on  bona  fide  sales,  shipments  and 
deliveries  in  excess  of  the  initial  loss  "being  one-half  of  one  per 
cent  but  in  no  event  to  be  less  than''  a  certain  sum  on  ''the  gross 
aggregate  amount  of  all  the  guaranteed  sales  and  shipments  uj)  to" 
a  named  amount  "and  nine-twentieths  of  one  per  cent  on  gross 
sales  and  shipments  if  in  excess"  of  this  last  stated  sum,  during  the 
policy  term  no  account  against  any  one  debtor  was  to  be  covered  for 
more  than  a  specified  amount  which  equaled  two-fifths  of  the  lim- 
itation of  liability  sum.  These  limits  applied  to  the  amount  owed 
iiy  the  debtor  to  the  guaranteed  at  the  time  of  insolvency.  There 
were  other  provisions  as  to  the  application  and  prorating  of  salvage 
and  tlie  ascertainment  of  the  actual  net  loss,  and  also  the  provision 
that  from  the  net  loss  thus  ascertained  "is  to  be  deducted  the  initial" 
loss  and  "the  remainder,  if  any,  not  exceeding  the  limit  of  the  guar- 
anty, is  to  be  the  amount  due  the  guaranteed  under  this  contract." 
Riders  were  attached,  one  of  which  increased  the  single  account 
limit  to  a  certain  sum  making  it  equal  three-fifths  of  the  policy 
limit  of  liability  in  the  first  instance  but  with  the  provision  that 
the  initial  loss,  above  specified,  should  be  increased  by  such  sum 
"as  will  equal  one-half  the  difFerence  between  the  original  single 
account  limit"  and  "the  largest  single  account  reported  in  excess 
thereof  within  the  limit"  specified.  It  was  held  that  the  added 
initial  lo.-s  to  be  deducted  was  the  difFerence  between  the  original 
account  limit  and  the  largest  single  account  in  excess  thereof  with- 
in the  limit  specified  in  the  rider,  and  that  such  additional  initial 

'  People     V.      Mercantile      Credit       ^  American    Credit   Indemnity    Co. 
Guarantee  Co.  67  N.  Y.  Supp.  447,    v.  Champion  Coated  Paper  Co.  103 
!-)')  App.  Div.  594,  rev'd  IGG  N.  Y.    Fed.  609,  43  C.  C.  A.  340. 
41(;.  60  N.  E.  24,  30  Ins.  L.  J.  642. 
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loss,  being  one-half  the  difference  between  tlie  original  and  rider 
limits  was  to  be  added  to  the  first  initial  loss  to  be  borne  by  assured 
and  this  sura  was  to  be  deducted  from  the  amount  of  the  loss  and 
the  balance  would  be  the  amount  of  insurers  liability.^"  Under  a 
Massachusetts  decision  the  bond  in  suit  agreed  to  indemnify  A 
against  losses  by  sales  and  deliveries  in  their  business  in  excess  of 
one  quarter  of  one  per  cent  of  their  annual  sales  and  deliveries  to 
an  amount  not  exceeding  ten  thousand  dollars,  save  such  sum  or 
sums  as  shall  be  deducted  therefrom  "as  hereinafter  provided."  It 
was  also  stipulated  that  "in  the  computation  of  losses  when  final 
adjustment  hereinunder  is  made,  no  loss  or  any  one  claim  shall  be 
included  to  an  extent  of  more  than  thirty  three  and  one-third  per 
cent  of  the  lowest  cai)ital  rating  in  the  latest  reference  book  of 
the  mercantile  agency"  specified  "and  in  no  event  shall  claims  of 
loss  exceed  seven  thousand  five  hundred  dollars  on  any  one  indi- 
vidual or  firm."  It  was  further  provided  that  "in  the  computation 
of  indenmity  under  the  bond  for  which  this  comi)any  is  liable:  1st. 
twelve  (12)  per  cent  shall  be  deducted  from  the  total  losses  as  cal- 
culated under  the  provisions  of  this  bond:  .  .  ,  2d.  the  said 
one-quarter  per  cent  loss  of  said  second  party  shall  also  Ijc  deducted 
from  said  total  lo.'^ses,  and  the  remainder  shall  be  and  constitute  the 
amount  of  indenmity  to  be  paid  by  said  party,  not  to  exceed  said 
10,000  dollars."  Plaintiff  sustained  loss  to  the  amount  of  nearly 
twenty  four  thousand  dollars  on  sales  to  one  person  and  the  ques- 
ti(»n  was  whether  in  computing  said  indemnity  the  twelve  per  cent 
and  the  one  fourth  of  one  per  cent  should  be  deducted  from  that 
amount  leaving  a  sum  larger  than  the  maximum  limit  of  recovery, 
thereby  entitling  plaintiffs  to  the  seven  thou.>^and  five  hundred  dol- 
lars fixed  as  the  limit  of  recovery  or  whether  said  percenta'j,es  wore 
to  be  deducted  from  the  seven  thousand  five  hundred  dollars  the 
balance  to  constitute  the  indemnity  and  the  latter  conslniclion  wa^ 
adopted. ^^ 

(c-7)  j\n  exclusion  of  liability  for  los.>^es  for  credit  given  exceed- 
ing a  credit  of  a  spccilied  per  cent  on  the  lowest  capital  rating  ex- 
cludes merely  the  exce.«s  over  and  above  that  amount  and  not  the 

1°  Blakeslec,    Pcnin    &    Diirliiiii-   v.  .$.•},()()<).      This   nddcd    to   the  first  iii- 

Occan    Afcidcnt   &    (iuar:ui(oo   ('((rjt.  itial    lo.ss  made  i^l,')'i7).23,  the  initial 

151  N.  Y.  Supp.  lO.'W,  l(i()  App.  I)i\.  lo.ss   to   be   borne   by   assured.      Tiie 

")87,  4.')  In.s.  L.  J.  034   (the  orii,nnal  total  less  on  an  account  was  .t.{.8()!>.- 

sinfrlc  acfounl   limit  was  .$2.(1()(),  the  08,    this,    minus    the    $1,555.23    left 

rider  sitiLrle  account  limit  wa.s  .t;i,()()0.  .$2,313  85,   within    the   limit    speciliefl 

The  initial   loss  amounted   under  the  of    $3.(100,    and    assurer    was    liable 

contract    to    $1,055.23,    this    was    in-  Iherel'or. 

creased   by  $500   being  one-half  tlie  'Miice  v.  National  Credit  Ins.  Co. 

difTerence'     between      $2,000,       and  104  Mn.s3.  285,  41  N.  E.  270. 
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entire  loss  in  case  crodit  is  oivcMi  above  tluil  ainonnt;  and  where 
tlie  exetss  losses  insured  against  l>y  reason  of  insolvency  or  failure 
of  customers  is  llxed  at  one  per  cont  of  the  total  year's  sales  to  be 
not  less  than  a  stipulated  amount  with  the  further  provision  that 
fifteen  per  cent  shall  he  deducted  from  the  total  gross  losses  in  con- 
sideration of  which  the  losses  shall  continue  as  insured's  proj)erty, 
the  computation  is  made,  in  case  insurer  becomes  insolvent  during 
the  policy  term,  by  talcing  the  one  per  cent  on  the  amount  of  sales 
during  the  time  the  policy  had  run,  although  this  may  be  less  than 
a  {proportionate  part  of  the  stipulated  amount  of  sales  to  be  made 
during  the  entire  year.^^  Again,  if  a  policy  against  loss  by  insol- 
vency of  customers  provides  that,  in  calculating  losses,  no  credit 
shall  bo  included  therein  exceeding  a  credit  of  thirty  per  cent  of 
the  lowest  capital  rating  of  the  customei's  in  specified  books,  though 
a  credit  is  given  exceeding  such  rating,  the  assured  does  not  lose 
the  right  of  indenmity  altogether,  but  his  indemnity  is  restricted 
to  thirty  per  cent  of  such  rating.^^ 

(c-8)  If  it  is  stipulated  that  no  loss  can  be  proven  "after  the 
expiration  of  this  bond"  and  it  is  also  sli[)ulated  that  adjustment 
and  payment  of  the  loss  shall  be  made  within  sixty  days  after  final 
proof  of  loss  ai'e  received,  payments  made  by  debtors  within  that 
time  on  account  of  indebtedness  included  in  such  final  proofs,  can- 
not be  deducted  by  insurer  from  the  amount  which  it  has  stipulated 
to  pay.^*  But  where  the  policy  provides  that  there  "shall  first  be 
deducted  and  i)rorated  on  all  shipments  made"  under  the  bond  "all 
statements  accepted,  amounts  paid,  secured  or  guaranteed,  or  in 
process  of  collection,  on  any  claim,  at  the  time  of  final  proof  of 
loss,"  and  the  entire  debt  is  for  goods  shipped  during  the  policy 
lenn,  prorating  is  not  required.^* 

(c-9)  A  rider  will  have  the  same  effect  as  if  incorporated  into  the 
body  of  a  certain  section  as  to  the  rating  of  the  debtor,  where  it  is 
so  stipulated  and  will  therefore  constitute  one  contract  with  the 
policy  and  as  one  policy  limit  insurer's  liability  on  both  rated  and 
unrated  accounts,  the  liability  on  unrated  accounts  not  to  exceed 
the  ])CT  cent  proportion  stipulated;  and  where  such  contract  also 
clearly  provides  that  the  initial  loss  shall  be  borne  before  insurer 
shall  \je  liable  for  any  loss,  and  if  the  rider  provides  that  the  aggre- 

^2  Smith  V.  National  Credit  Ins.  Co.        ^*  Jaeckel  v.  American  Credit  In- 

(15  Minn.  283,  38  L.R.A.  511,  68  N.  demnitv  Co.  of  N.  Y.  54  N.  Y.  Supp. 

W.  28,  cited  in  Gray  v.  Reynolds,  55  505,  34  App.  Div.  565,  aff'd  164  N. 

N.  J.  Eq.  501,  37  Atl.  461,  26  Ins.  Y.  598,  59  N.  E.  1124. 
L.  ,7.  937.  ^5  Talrott    v.    National    Credit   Ins. 

13  Sliakman  v.  United  States  Cred-  Co.  51  N.  Y.  Supp.  84,  28  App.  Div. 

it  Co.  92  Wi.s.  366,  32  L.K.A.  383,  53  75,  aff'd   (mem.)   163  N.  Y.  577,  57 

Am.  St.  Rep.  920,  66  N.  W.  528.  N.  E.  1125. 
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aate  net  loss  to  be  included  in  the  adjustment  coming  within  the 
piovi^ions  of  the  rider  shall  be  limited  to  the  per  cent  proportion 
above  stated  on  rated  and  unrated  accounts  and  that  such  net 
amount  of  proven  losses  covered  by  the  rider  shall  enter  with  the 
net  amounts  of  all  other  losses  covered  and  proven  under  the  policy 
in  calculating  the  amount  from  which  the  initial  loss  shall  be  de- 
ducted, iind  it  is  further  provided  that  "from  the  aggregate  amount 
of  tlie  net  covered  and  proven  losses  tlms  ascertained  there  sliall  be 
deducted  the  agTeed  initial  loss  to  be  borne  by  the  indemnified,  and 
the  balance,  if  any,  not  exceeding  the  amount  of  this  bond,  shall 
be  the  amount  due  the  indemnified ;  "  then  if  the  agreed  initial 
loss  exceeds  the  aggregate  amount  of  the  net  covered  and  proven 
losses  ascertained  under  the  provisions  of  the  contract  there  will  be 
no  liahince  due  to  the  indemnified  under  the  contract. ^^  In  a  Mary- 
land case  there  was  a  question  whether  a  rider  cai'ried  into  the  bond 


^*  American  Credit  In<leuiuitv  Co. 
V.  .June.  195  Fed.  177.  11')  C.  C.  A. 
127.  41  Ins.  L.  J.  123().  rev's-  Jung 
V.  Amerif-an  Credit  Indeniiiitv  Co. 
180  Fed.  510,  39  Ins.  L.  J.  1G49,  fol- 
lowing Peden  Iron  &  Steel  Co.  v. 
Ocean  Accident  &  Guarantee  Corp. 
151  Fed.  992.  81  C.  C.  A.  178. 

In  the  Peden  case  tlie  court,  per 
Pardee.  Cir.  J.,  said:  "The  substan- 
tial controversy  in  this  case  is  wheth- 
er the  insurance  companies'  liability 
on  unrated  accounts  is  limited  to 
$."),000,  or  to  $3,750;  in  other  words, 
wiiether  the  provision  'only  75  per 
c^nt  of  the  amount  so  covered  on 
said  accounts  shall  be  included  in  the 
calculation  of  losses  under  this  con- 
tract,' applies  to  the  accounts  of  in- 
du.'strial  debtors  which  are  respective- 
ly limited  to  .f3,000,  or  to  the  sum  of 
.$5,000,  which  is  ti.xed  as  the  limita- 
tion of  the  gross  aggregate  of  in- 
solvent accounts  to  be  taken  into  the 
calculation  of  los.ses  under  the  con- 
tract. 

"The  agreement  reads  as  follows: 

"'The  gros-s  aggregate  of  in.^ol- 
vent  accounts  coming  wiliiin  the  ))ro- 
vi.sioMs  of  this  agreement,  to  be  taken 
into  the  calculation  of  losses  uiuler 
thus  contract,  is  limited  to  .$5.0(1(1,  but 
no  accoimt  against  any  one  suih  debt- 
or shall  be  covererl  for  more  than 
$3,000.  and  onlv  75  per  cent  of  \h- 
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amount  so  covered  on  said  accounts 
shall  be  included  in  the  calculation 
of  losses  under  this  contract.' 

"The  plaintiff  in  error  contends 
with  great  force  that  the  above  is 
ambiguous,  and  that  he  is  entitled  to 
show  on  the  trial  by  parol  evidence 
the  verbal  negotiations  leading  up  to 
the  contract,  not  to  vary  or  reft)nii 
the  same,  but  to  the  meaning  and  in- 
tention of  the  parties  in  relation  to 
the  alleged  ambiguous  provision.  The 
contention  on  the  other  side  is  that 
the  contract  is  perfectly  plain  and 
unambiguous,  and  needs  only  a  care- 
ful reading  to  arrive  at  its  true  mean- 
ing. It  may  be  remarked  here  for 
what  it  is  worth  that  the  contract  is 
not  so  plain  and  unambiguous  that 
any  two  of  the  judges  of  this  court 
agree  upon  its  i)reci.sa  meaning  and 
application,  and  that,  too,  after  sev- 
eral careful  readings  of  the  same. 

"The  provision  in  question  consti- 
tutes one  sentence,  and  if  it  is  para- 
phrased, will  read  thus:  "'No  ac- 
<•(  lit  against  anyone  such  (lel)tor 
shall  l)e  covered  for  more  than  $3,000. 
and  75  ]>cv  cent  of  the  amount  so 
covered  on  said  accounts  shall  be  in- 
cluded in  the  calculation  of  losses 
under  this  contract,  and  the  gross 
aggregate  of  insolvent  accounts  com- 
ing within  the  provisions  of  this 
iigreement  to  be  taken  into  the  calcu- 
29 


§  3454b  .lOYCK  ON  INSURANCE 

in  suit  nil  llio  tcnus  and  foiidilions  of  a  cciiilicalo  in  another  com- 
pany. Said  rider  was  allixod  to  the  i)olicy  and  stipulated  that  in 
t'onsideration  of  the  lapsinu  of  a  speeilieally  designated  certilicate 
<if  the  United  States  Credit  System  Co.,  "il  is  a,ij,i-eed  tiiat  any  losses 
whieh  oceur  suhsequcut  to  the  expiration  of  said  ccrtilieate  and 
whieh  should  be  provable  under  a  renewal  of  said  certificate  may 
he  proved  hereunder  in  accordance  with  the  terms  and  conditions 
of  this  bond,  provided  that  no  claim  under  extension  at  the  time 
of  payment  of  the  premium,  shall  Ix?  included  in  the  protection 
under  this  bond."  The  certilicate  covered  sales  and  shipments  for 
a  year  and  the  bond  covered  sales  and  shipments  for  the  year  fol- 
lowing. Certain  clauses  of  the  bond  were  construed  to  mean  that 
a  gross  loss  which  after  deduction  of  twenty  live  per  cent  would 
equal  the  net  loss,  should  be  the  measure  of  the  initial  loss,  which 
was  ten  thousand  dollars  because  deducting  twenty  five  per  cent 
from  that  sum  left  the  sum  of  seven  thousand  five  hundred  dollars 
first  to  be  borne  by  insured.  The  certificate  of  the  other  company 
above  referred  to  for  a  payment  to  the  same  insured  of  a  certain 
amount  in  excess  of  six  thousand  two  hundred  and  fifty  dollars  on 
total  gross  sales  and  shipments  of  merchandise  for  a  year  as  said 
insured  might  actually  lose  on  such  shipments,  on  legally  ascer- 
tained,insolvent  delators  whose  insolvency  occurred  after  the  pay- 
ment of  the  guarantee  fee  and  who  had  a  certain  credit  rating  on  a 
specified  mercantile  agency  and  whose  debts  did  not  exceed  five 
thousand  dollars  for  any  one  debtor.  It  was  determined  that  the 
initial  loss  of  ten  thousand  as  fixed  by  the  above  mentioned  clause 
of  the  bond,  was  the  only  initial  loss  which  could  be  charged  to 
assured  and  that  the  initial  loss  of  six  thousand  two  hundred  and 
fifty  dollars  prescribed  by  the  certificate  and  applicable  to  sales 
made  during  the  year  preceding  the  date  of  the  bond,  but  under  the 
protection  of  the  certificate  was  not  imported  into  the  bond  by  the 
rider;  that  all  the  terms  and  conditions  of  the  certificate  were  car- 
ried into  the*  bond  and  as  to  claims  within  the  terms  of  the  bond 
the  indemnified  were  required  to  bear  said  initial  loss  of  ten  thou- 
sand dollars  before  assurer  became  liable  under  the  bond,  and  as 
to  claims  which  a  renewal  certilicate  would  have  covered,  the  as- 
sured were  required  to  bear  an  initial  loss  of  six  thousand  five  hun- 
dred dollars  before  assurer  would  become  liable  under  the  attached 
rider.^"'    Again,  where  a  rider  to  the  certificate  of  guaranty  is  sup- 

lation  of  losses  under  this  contract  individual  debtors'  accounts."  Id.  p. 
is  limited  to  $5,000.'  DOfi. 

"Written  thus,  there  can  be  no  ^"^  Strouse  &  Brothers  v.  American 
little  difficulty  in  concluding-  that  the  Crcdil-Indcmnity  Co.  91  Md.  244,  40 
75  per  cent  limitation  applies  to  the    Atl.    328,    1063,    on    rehearing    Mc- 
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plementary  to  the  bond  of  indemnity,  and  sales  of  merchandise  and 
advances  to  manufacturers  in  the  course  of  business  of  commission 
merchants,  not  only  during  the  year  beginning  the  term  of  the 
bond  but  also  such  sales  and  advances  made  during  the  preceding 
year  ai'e  covered  by  a  renewal  clause,  the  initial  loss  and  the  indem- 
nity fund  under  the  bond  should  be  apjilied  to  losses  on  transactions 
taking  place  before  the  date  on  which  the  term  of  the  certificate 
begins,  and  if  said  losses  do  not  amount  to  the  aggregate  of  both 
said  sums,  the  Ijalance  of  said  aggregate  will  be  applied  to  losses 
on  the  transactions  of  the  later  year;  the  residue  of  these  losses 
Ijeing  the  sum  to  which  the  certificate  should  be  applied ;  and  where 
there  is  a  provision  that  no  one  account  shall  exceed  a  specified 
sum,  the  account  which  is  not  to  exceed  said  sum  is  the  balance 
remaining  after  crediting  on  the  advances  the  amount  realized  from 
a  sale  necessitated  by  insolvency  and  in  the  creditors'  hands  at  that 
time,  that  is,  so  far  as  the  merchandise  had  been  sold  at  the  date 
of  adjustment,  and  the  market  value  of  the  then  unsold  merchan- 
dise." 

(c-10)  In  case  of  a  renewal  bond  the  amount  of  sales  under  the 
first  bond  payable  under  the  second  bond  cannot  be  added  to  the 
latter  to  determine  the  amount  of  initial  loss  to  be  borne  by  assured. 
and  where  the  renewal  clause  refers  to  losses  and  not  excess  losses 
it  will  be  so  construed ;  so  that  shipments  of  goods  which  were  re- 
turned cannot  be  included  in  making  up  the  total  amount  of  sales 
and  shipments  in  determining  whether  the  fixed  maximum  had 
been  exceeded.^^  Again,  recovery  is  limited  to  the  face  value  of 
the  original  bond  with  interest  where  it  is  stipulated  in  renewal 

Sherry,     C.    J.,    said:      "The    main  have   covered,    the   indemnilied   wore 

ground   relied   on   in   the  brief  .sub-  reciuired   to    bear   an   initial    loss   of 

mitted  to  sustain  the  motion  is  that  six   thousand  two  hundred  and   fiftv 

this  court  fell  into  an  error  when  it  dollars,  l)etore  the  indemnitor  would 

held  in  the  opinion  heretofore  Hied,  become  liable  at  all  under  the  rider 

that  Strouse  Brothers  were  properly  attached  to  the  bond.     A  close   and 

chargeable  with  an  initial  less  of  six  thorough  re-examination  of  this  sub- 

thou.saiid  two  hundred  and  fifty  dol-  jecl    ha«    not    led    us    to    doubt    the 

lars  under  the  New  .Jersey  certilicate  accuracy  of  the  conehi.'^ion  amiounicd 

in  addition  to  an  initial  loss  of  ten  in  the  opinion." 

thousaiKl  dollar.'^  under  the  New  York        "  Talcott  v.  Gray,  59  N.  J.  Eq.  5!)5, 

bond.     The  ijrcci.sc  thing  derided  was  42  All.  003.     Examine  Gray  v.  liey- 

that    as    to    clauses    which    the    bond  nolds,  55  N.  J.  Eq.  501,  37  Atl.  401, 

covered     the     indemnilied     were    re-  'JO  Ins.  L.  .J.  937. 
«|uired  to  bear  an   initial  loss  of  ten        ^^  Philadelphia     Casually     Co.     v. 

thousand  didlars  before  the  inrlemui-  Fccklieimer.  'J2()  Fed.  401,  330  C.  C. 

lor    bccnnie    lialdc    at    all    under   the  A.  2.').     The  court,  per  Tuttle,  1).  d., 

bond;  and  that  as  to  the  claims  which  said:    "3.  Should  the  amount  of  sale.< 

a    renewal    of    the    certilicate    W(ud«l  under  the  tirst  Ijond  be  ailtleil  to  the 
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fertilii'ato?;  that  liability  in  the  ag,i2;rei>;a(o  shall  not  exceed  the  sum 
speciruHl  in  tho  oriiiinal  ami  the  enibczzlomonts  for  each  year  after 

ammiiit    of    siilos    imclor    the    second    Ix'oii  sliiiipod  (Imiiii^-  the  Ici'in  of  s.-ud 

hoiid  to  determine  the  amount  oi'  in-    renewal  l)()nd.' 

ilia!  k)ss  to  he  home  hy  tlic  insurer?        "No    proNJsion    liavinsi'   heen    made 

"The  renewal  hond  contained  (lie  Tor  also  carrying'  over  the  sales  and 
I'oUowinsj   provision:  shipments  we  do  not  i'eel  warranted 

"  'If  hetween  the  date  of  the  execu-  in  s|>e('ulatinu'  on  the  question  whetli- 
tion  of  this  hond  and  the  thirtieth  er  such  i)rovision  should  have  heen 
day  of  Sept.  1!)()4,  hoth  dates  inclu-  made.  It  should  also  be  borne  in 
sive,  on  goods  usually  dealt  in  and  mind  thai  each  bond,  by  its  express 
at  the  time  ol'  shipowner  solely  own-  tenns,  insured  certain  losses,  in  ex- 
ed  by  the  indenniilied,  shi[)ped  since  cess  of  an  initial  loss,  on  shipments 
the  last  <lay  of  Oct.  1903,  the  indem-  made  during  a  certain  period  which 
nitied  shall  sustain  actual  losses  in  period  was  different  in  each  bond, 
excess  of  .$5,000,  hereinafter  called  And  the  amount  of  the  initial  los^  to 
the  "initial  loss"  on  salas  and  ship-  be  boine  by  the  insured  under  either 
ments  not  in  excess  of  $4.')0,000,  or,  bond,  on  the  los.ses  occurring  during 
if  such  sales  and  shipments  as  afore-  the  period  of  such  bond,  depende;l, 
said  exceed  such  sum,  a  proportional-  by  the  terms  thereof,  upon  the 
ly  incrcivsed  initial  loss,  the  company  amount  of  the  shii)ments  made  dur- 
agrees  to  pay  such  excess  loss.'  ing  such   period.     Thus  the  amount 

''The  fii-st  bond  contained  the  same  of  the  initial  loss  on  the  loss  oecur- 
clause,  excepting  as  to  the  dates  men-  ring  during  the  period  of  the  first 
tioned.  The  contention  is  made  by  hond,  on  shipments  made  during  such 
the  defendant  that  if  the  losses  on  period,  depended  upon  the  total 
shipments  during  the  first  bond  are  amount  of  such  shipments.  Conse- 
carried  over  into  the  renewal  bond,  quently,  if  those  shipments  or  any 
the  amount  of  sales  and  shipments  part  thereof,  were  carried  over  and 
during  the  same  period  should  also  used  in  computing  the  total  amount 
be  carried  over  and  added  to  the  of  shipments  under  the  second  bond, 
amount  of  sales  and  shipments  made  the  result  would  be  that,  to  that  ex- 
during  the  term  of  the  latter  hond;  tent,  the  same  shipments  would  he 
that  is,  if  this  was  done,  said  last  available  twice  as  a  basis  for  deter- 
mentioned  amount  would  exceed  the  mining  one  initial  loss,  and  the  total 
maximum  fixed,  $450,000;  and  that  loss  to  be  borne  by  the  assured  would 
consequently  the  initial  loss  to  he  he  proporticmately  increased  beyond 
borne  by  the  assured  should  be  pi-o-  <•'«  Jimount  agreed  upon.  We  think 
portionately  increased  over  .$5,000.  **ie  contention  of  defendants  r/annot 
It  is  a  sutlicient  answer  to  this  con-    "^  sustamed. 

tention  to  point  out  that,  while  the  ,.  4-  What  has  been  said  is  also  ap- 
parties  might  have  made  an  agree-  Pli^'^ble  to  the  contention  that  only 
inent  to  that  effect,  they  have  not  losses,  if  any,  in  excess  ot  .$o,000  on 
,  1  i.      1 1   i.     i.1       shipments  made  during  the  first  term 

done  so    and   we  cannot  add  to  the    ,J  ^^^.^^^^^   ^     ^^^  ;^^^^^^1    ^j^^^^ 

contract  which  they  have  seen  fit  to  r^.^^-^^  ^j^^,^^^  however,  refers  to  losses 

make      By  that  contract  it  was  spe-  ^^d  not  excess  losses,  and  as  the  par- 

cifically    provided    that:    The    losses  ties  used  plain  language  to  express 

occurring  during  the  term  of  renewal  their  agreement,  we  cannot  substitute 

on  goods  shipped  during  the  term  of  therefor  other  language  of  our  own 

this    bond   shall    be   included    in    the  which   would    alter   the   meaning   of 

calculation  of  losses   under  said  re-  such    agreement.      .      .      .     (1.3)    .5. 

newal,  the  same  as  if  the  goods  had  Should   the  shipments   by   customers 
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the  first  exceed  the  specified  amount  so  limited.'^"  If  a  bond  stipu- 
lates that  it  shall  not,  if  renewed,  lapse  at  the  end  of  the  period  for 
which  it  is  executed,  but  that  the  liability  of  the  surety  shall  not 
be  cumulative,  the  total  liability  of  the  surety,  aft^r  several  i-enew- 
als,  is  the  amount  named  in  the  original  undertaJving.^^ 

(c-11)  Where  subsequent  to  issuing  a  bond  further  insurance  i.^ 
obtained  from  another  insurer,  and  by  the  terms  of  that  policy  it 
was  expressly  stipulated  that  it  was  not  to  attach  to  cover  any  losses 
insured  by  the  first  policy,  but  should  only  attach  Avhen  that  policy 
was  exhausted,  it  was  held  not  an  indemnity  for  the  same  loss  so 
as  to  permit  a  reduction  of  the  proceeds  of  the  latter  policy  from 
any  recover}'  to  wdiich  assured  under  the  firet  policy  was  entitled, 
even  though  the  policy  provided  that  in  all  cases  where  the  indem- 
nified under  said  contract  shall  hold  other  security,  guai'anty,  in- 
demnity, or  preference,  .  .  .  the  amounts  realized  therefrom 
shall  be  deducted  before  the  loss  under  this  bond  shall  be  adjust- 
ed." 22 

(c-12)  If  the  guaranty  covers  actual  loss  in  exce>ss  of  the  initial 
loss  based  on  a  certain  percentage  but  not  to  be  less  than  a  specified 
sum  on  the  "gross  aggregate  amount  of  all"  sales  within  a  stated 
period  in  a  certain  territory,  a  standard  of  admeasurement  of  lia- 
bility must  be  estal)lished  by  evidence  bringing  the  gross  aggregate 
of  sales  within  said  policy  clause.^' 

(d)  Title  guaranty. ^'^  Only  the  actual  damages  suffered  are 
recoverable  under  an  insurance  against  loss  by  reason  of  defects  in 
title,  to  an  amount  not  in  excess  of  the  sum  specified  or  limited  in 
the  policy;  and  Ijefore  action  can  be  sustained  for  recovery  there- 
under if  the  vendee  under  a  contract  insured  to  sell  requires  that 
certain  unpaid  assessments  not  specified  in  the  contract  be  paid 
before  he  will  take  title,  they  must  be  paid  off  or  the  premises  be 

to   the   insured   have   been    deducted  prior  sjiles  or  shipments:  losses  after 

from  the  amount  of  sales  and  ship-  "expiration"    of    prior   bond,    see    § 

raents  in  determining  whether  the  to-  278t).  suhdvs.   (g),   (h),  (i)  herein, 

tal  amount  of  sufh  sales  and  .sliip-  ^o  |^T„ited   Stat&s  Fidelity  &  Guar- 

ments   exceeded   the   maximum    lixcd  anty  Co.  v.  First  National  Bank,  233 

in  each   policy?     .     .     .     We  tiiink  111.  475,  84  N.   E.  670. 

that  the  court  did  not  err  in  refusing  ^i  ^i^ipj.i(,.jn  Bonding  Co.  v.  Mor- 

to  include  these  shif)ment.s  among  the  row,  80  Ark.  49,  117  Am.   St.  Rep. 

total  amount  of  sales  arul  shipments  72.  00  S.  W.  013. 

in  determining  whether  the  maximum  ^  American    Credit  Indemnity  Co. 

fixed  had    been   exceeded."  v.  Wood,  T.\  Fed.  81,  19  C.  C.  A.  201. 

As  to  "subsequent  bond,"  "expira-  ^^  Knerll     v.     Ocean     Accident     & 

tion  of  bond:"  "termination:"  "sue-  (lUMrantee  Co.  119  N.  Y.  Supp.  744. 

ces.><ive  bfmd :  "  Icsses  unrler  reiu^wal  ^*  See  §  2822  herein, 
or  new,   subsequent,  etc.,   bonds,   <   i 
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sold  to  I'liloive  the  saiiio.^^  In  case  of  iusuraiue  l)y  a  mortgagee 
uiulor  a  policy  wliioli  is  a  guiinuity  ajuainst  all  lo.ss  or  danuigo  on 
aoc'onnt  of  defect  iu  the  title  or  because  of  liens  or  incumbrances 
not  exceeding  a  specified  sum  it  is  incumbent  upon  assured  to  prove 
same  loss  or  damage  it  being  insullicient  lo  show  Ihe  collection  of 
a  i)ortion  of  the  mortgage  debt  belonging  lo  the  estate  of  a  decedent, 
from  whom  by  assignment  from  certain  dcN  isees  assured  had  ac- 
(^uired  their  interest  in  the  mortgage,  and  that  said  receiver  had 
salislied  the  mortgage  to  that  extent,  where  it  is  not  also  shown  that 
the  proceeds  were  not  still  in  said  rcH'eiver's  liands  in  his  capacity 
as  such.'^^  Again,  where  an  encroachment  of  another  building  on 
insured  premises  under  a  policy  indemnifying  against  any  defect 
or  defects  of  title  aliccting  the  premises  covered  or  affecting  the 
interest  of  assured  therein  by  reason  of  the  unmarketability  of  the 
title  or  by  reason  of  liens  or  incumbrances  at  the  date  of  the  policy, 
and  the  allegations  of  the  complaint  arc  suflicient  to  permit  proof 
of  damage  which  is  naturally  and  legally  the  presumable  conse- 
qnence  of  the  claimed  injury,  the  measure  of  recovery  will  be  the 
(lilference  between  the  value  of  the  ])roi)erty  as  it  would  have  been 
without  the  encroachment  or  incumbrance  and  its  value  when  pur- 
chased, encumbered  as  it  then  was.^''^ 

,(e)  Official  guaranty  bond:  punitive  damages:  statutory  limita- 
tions. A  surety  on  the  bond  of  a  marshal  is  not  liable  for  the  puni- 
tive damages  allowed  by  statute  against  one  killing  another  with 
firearms  in  case  the  marshal  commits  such  act ;  but  if  the  statute 
provides  that  the  recovery  against  principal  and  surety  for  the 
mai-shal's  default  shall  not  be  limited  to  the  amount  of  the  named 
penalty  in  the  l)ond.  such  penalty  is  not  the  limit  of  the  surety's 
liabihty.28 

(f)  Interest:  gnarantg  insimuice.  In  an  English  case  the  de- 
fendants undertook  to  i)ay  plaintiff  the  interest  on  certain  bank 
deposits  of  moneys  should  default  be  made  by  said  bank  ^'until  the 
principal  was  paid  by  the  bank  and  (or)  the  undertakers,  and  tlu; 
jH'incipal  sums  less  any  portion  of  the  principal  previously  received 

2^  Pallister  v.  Title  Ins.  Co.  of  N.        Tliat     compensated     surety     upon 

Y.  115  X.  Y.  Supp.  .')45.  bond  of  ash  follector  not  liable  for 

^^  Banes    v.    New    Jersey    Title    &  principal's  refusal  to  perform  during 

(iuaranty  Co.  142  Fed.  957,  74  C.  C.  extended    term   attempted   to   be   im- 

A.  127.     See  ^  2822  lierein.  ])().sed  upon  him  by  public  authorities 

^'  Glyn  v.  Title  Guarantee  &  Trust  under    optional    renewal    clause,    see 

Co.  117  N.  Y.  Supp.  424,  132  App.  Ignited  States  (use  of  District  of  Col- 

Div.  859.  unilna)  v.  Bavlv,  39  App.  D.  C.  100, 

28  Cro\vban,a'r  v.  United  States  Fi-  41  L.R.A.(N.S.)   422. 
delitv  &  Guaranty  Co.  126  Ky.  118, 
11  L.R.A.(X.S.j  758,  102  S.  W.  873. 
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from  the  bank,  when  the  final  dividend  in  bankruptcy  or  liquida- 
tion is  declared."  Shortly  after  the  policy  was  entered  into  said 
bank  went  into  liquidation,  was  reconstructed  and  thereafter  went 
into  liquidation,  dividends  were  declared  and  paid  plaintiff  in  a 
certain  per  cent  on  the  pound  under  the  second  liquidation,  but  the 
last  of  these  payments  did  not  purport  to  be  final  and  a  new  com- 
pany took  over  for  realization  what  remained  of  the  assets  which 
were  practically  exhausted.  Shares  were  offered  in  payment  of  the 
balance  of  his  deposits  to  plaintiff  who  rejected  the  same  under  the 
policy  provisions,  suit  was  then  brought  against  defendants  by 
plaintiff  to  recover  the  balance  of  his  deposits.  It  was  insisted  by 
defendants  that  no  obligation  to  repay  existed  on  their  part  until 
after  final  dividend  was  paid  on  the  bank's  liquidation  which  was 
not  then  completed,  and  that  the  last  dividend  was  not  final.  This 
contention  was  not  sustained  and  they  were  held  lial)le.^^ 

§  3455.  Damages  or  recovery:  deductions:  exchange  duties. — Tf 
property  insured  against  fire  is  totally  destroyed,  the  rule  of  in- 
demnity to  insured  for  his  actual  loss  must  prevail,  and  there  is  no 
settled  rule  of  deduction,  with  regard  to  the  relative  values  of  new 
and  old,  analogous  to  the  deduction  of  new  for  old  in  adjusting 
losses  on  marine  policies:  but  the  jury  are  to  decide  what  sum 
will  be  an  indemnity  to  the  a.ssured.^  So  it  is  held  in  Colorado  that 
the  jury  must  consider  the  age  and  condition  of  the  building  and  if 
by  reason  of  its  age  and  use  it  is  less  valuable  than  a  new  building 
erected  upon  the  same  plan  of  difl'erent  materials  and  of  the  same 
dimensions,  the  insurer  should  be  allowed  the  difference  arising 
from  the  deter ioration.^  Where  several  insurances  were  effected 
upon  a  building,  and  additions  being  made  an  additional  insur- 
ance was  efiected  upon  both  old  and  new  property,  and  an  action 
was  brought  upon  one  of  the  earlier  policies,  it  was  held  that  the 
amount  of  loss  upon  the  new  should  be  deducted  from  the  policies 
covering  both,  before  their  aggregate  amount  was  brought  into 
the  calculation  by  which  the  ijroi)ortional  liability  of  each  was  to 
be  a.scertained.'  On  a  total  lo.-^s  the  insured  is  entitled  to  recover 
the  inv(jice  price  of  goods  without  any  deduction  for  the  drawback 
allowed  on  exportation.*  Deduction  of  two  per  cent  stipulated  for 
in  a  policy  nnist  1)6  added  to  the  value  of  the  loss,   in  order  to 

2«.Munlofk  V.  Ileatli,  80  I..  T.  \ii-\K  ^  Croinie  v.  Kentucky  &  Louisville 
N.  S.  r,0.  .Mntiinl    Tns.   Co.   15   R.   Mon.    (Kv.) 

1  Rriiilcy   v.   National   Ins.   Co.   11     13'-'. 

Met.  (52  Mass.)  195.  *  Oalm    v.    Broouie,  1   Johns.   Ca.'^. 

2  Slate  Ins.  Co.  v.  Tavlor,  14  Colo.    (N.  Y.)   120. 
\W),  20   Am.   St.   Rei).   281,  24   Var. 

.{33. 
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ascertain  the  ai-tiial  \alui\^  'IMic  two  per  cout  dcduclod  in  cju^es 
of  total  loss  is  oonsidorod  as  a,  part  of  the  ])r(Mniuni.  and  Ihoroforc 
is  not  to  l>o  addod  to  tlio  valuation.^  If  it  be  shown  that  cither  by 
mistake  or  dcsii^n  the  whole  of  the  insured  property  was  not  put 
on  board  the  vessel,  the  assurer  may  thereby  entitle  himself  under 
a  valued  jiolicy  to  a  proportionate  deduction  based  on  the  valuation 
in  the  policy.'  A\'here  a  valued  policy  on  freight  was  stated  to  be 
"at  and  from"  one  port  to  another,  and  "at  and  from  thence" 
back  to  the  original  port,  and  a  jiremium  was  demanded  double 
that  which  was  demanded  for  the  outward  voya,S2;e,  it  wa.'^  held  that 
freiuht  to  the  full  amount  of  the  valuation  was  covered  on  each 
voya,Q;e,  and  the  insured  on  a  capture  on  a  return  voyage  was 
entitled  to  recover  the  full  amount  of  his  policy,  without  making 
any  deduction  for  the  freight  received  on  the  outward  risk.*  The 
amount  of  a  bond  executed  by  the  master  abroad  a  short  time  before 
the  date  of  a  policy,  without  the  underwriters'  knowledge,  is  to  be 
deducted  from  the  actual  value  of  the  property  covered,  and  not 
from  the  value  as  estimated  in  the  policy.^  The  sum  due  on  a 
bottonn-y  bond  executed  by  the  assignor  of  a  policy  to  the  insurers 
may  be  deducted  from  a  loss  payable  to  the  assignee  who  has  taken 
the  assignment  subject  to  debts  due  the  insurers  from  the  assignor, 
without  first  resorting  to  the  mortgaged  vessel  or  the  sureties  in  the 
bond.^°  Where  a  steamboat  insured  for  the  benefit  of  creditors  was 
burned  and  the  loss  exceeded  the  insurance,  it  was  held  that  the 
insurers  were  not  entitled  to  credit  for  any  part  of  the  money 
arising  from  a  sale  of  the  wreck  after  the  fire  under  attachment  by 
creditors  of  the  owner.^^  If  the  answer  in  an  action  on  a  marine 
policy  fails  to  aver  any  liability  of  the  plaintifT  on  that  ground,  or 
to  set  up  the  facts,  the  jury  need  not  be  instructed  to  reduce  the 
verdict  to  the  extent  of  the  proceeds  of  the  sale  of  a  wrecked  vessel.''^ 
§  3456.  Same  subject:  continued. — Where  the  contract  gives  the 
right  to  deduct  any  premium  notes  or  installments,  the  right  has 
been  held  to  continue  although  the  statute  of  limitations  would 
have  barred  an  action  on  the  note.^^    So  if  it  is  stipulated  that  the 

*  Cox  V.  Charleston  Fire  &  jMarine  ^°  Wiggin    v.    Sull'olk   Ins.    Co.   18 

Ins.  Co.  3  Rich.  (S.  C.)  331,  45  Am.  Pick.    (35  Ma.ss.)    145,  29  Am.  Dee. 

Dee.  771.  576. 

^Kemble  v.  Bowne,  1  Caines   (N.  ^^  Eureka  Ins.  Co.  v.  Rol)inson,  56 

Y.)    75.  Pa.  St.  250,  94  Am.  Dec.  05. 

'Atlantic    Ins.    Co.    v.    Lunar,    1  ^^  Gulf    of    California    Navigation 

Sanfl.  Ch.   (N.  Y.)   91.  &   Express   Co.   v.    State   Investment 

8  Davy  V.  Hallctt,  3  Caines  (N.  Y.)  &  Ins.  Co.  70  Cal.  586,  12  Pae.  473. 
16,  2  Am.  Dee.  241.  ^^  Alexander    v.    Continental    Ins. 

9  Watson     v.     Insurance     Co.     of  Co.  07  Wis.  422,  58  Am.  Rep.  869, 
North   America,  3  Wash.    (U.   S.   C.  30  N.  W.  727. 

C.)  1,  Fed.  Cas.  No.  17,286. 
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l)alance  of  the  year's  premium,  if  any,  may  be  deducted,  this  may 
he  done.^*  And  where  it  was  also  provided  that  all  sums  due  in 
case  of  loss  should  be  deducted,  and  all  sums  coming  due  should 
Ije  paid  or  secured,  it  was  held  that  notes  due  from  the  insured, 
even  though  not  due  at  the  commencement  of  the  action,  should 
l>e  deducted,  the  loss  being  payable  in  gold  and  the  notes  in  cur- 
rency ;  that  the  value  of  the  notes  in  gold  at  the  time  they  fell  due 
should  be  ascertained,  and  such  value  deducted  from  the  amount 
of  the  loss."  So  it  is  also  held  that  if  the  insurance  be  issued  here 
upon  property  in  a  foreign  country,  the  loss  should  be  estimated 
at  the  place  of  its  occurrence  in  that  country's  currency,  and  its 
equivalent  found  in  the  country  where  suit  is  brought,  by  deter- 
mining the  actual  intrinsic  value  of  the  currency  of  such  country. 
as  compared  with  that  of  the  foreign  country.^^  But  in  another 
case  where  it  was  stipulated  that  loss,  if  any,  upon  a  cargo  of  corn 
should  be  payable  to  the  Bank  of  Montreal  in  funds  current  in  the 
city  of  New  York,  the  i)remium  on  gold  was  not  allowed.^''  If  a 
certificate  is  issued  by  mistake,  the  offer  to  allow  the  additional 
sum  on  each  assessment  to  be  deducted  from  the  amount  of  the 
certiticate  actually  issued  does  not  entitle  the  plaintiff  to  recover 
the  balance  after  making  such  deduction. ^^  Where  duties  on 
insured  goods  had  not  been  paid,  but  the  goods  were  stored  under 
the  tariff  of  1842,  and  were  destroyed  by  fire,  the  insurer  was  held 
liable  for  the  goods'  full  value,  including  the  duties,  where  the 
policy  stipulated  a  liability  for  the  full  ca.sh  value  at  the  time  of 
the  loss.^^  So  damages  in  case  of  loss  under  a  policy  upon  whisky 
in  bond  includes  the  government  tax.^"  But  an  extraordinary  duty 
laid  on  the  goods  in  the  destined  port,  in  the  interval  between  the 
capture  of  the  vessel  and  her  release  and  arrival  there  is  not  covered 
Ijy  the  insurance  against  all  unavoidable  perils,  losses,  and  mis- 
fortunes, to  the  damage  of  the  goods.^  If  the  assurer  otters  to  settle 
for  discount,  but  thereafter  threatens  a  prosecution  on  a  charge  of 
burning  the  insured  property  in  order  to  force  him  to  settle  for  a 
small  amount,  damages  and  counsel  iers  may  be  recovered.^    The 

"Hesterbcrg  v.   Equital)lc   Assiir-  of   JIuiior,   UH    Irid.   293,  20   N.    E. 

ance    Soe.    1    Cine.    (Oliioj    483,    13  h33. 

Ohio  Dec.  674.  ^»  Wolfe    v.    Jlowaid    Ins.    Co.    1 

"Wain-ii  V.  Fniiiklin  Ins.  Co.  104  Sand.    (N.  Y.)    12-1. 

.Miiss.  518.  20  |j(_.(i„ej.    y     Union    Ins,    Co.    17 

"Burt,'ess  v.  Alliance   Ins.   Co.   Kl  I'cd.    408. 

Alien   (02  .Mass.)   221.  ^  De  I'eau  v.  Russel,  1  Brev.    (S. 

"Lamar    Ins.    Co.    v.    .M<-( Jlaslicn,  C.)   441,  2  Am.  Dec.  ()7(). 

•')4  III.  .")13,  .'»  Am.  Kcjt.  102.  ^  Watcrtown     Eire     Ins.     Co.     v. 

''(iray  v.  Supreme  Lodge  Kjii<,'lils  Grehan,  74  Ga.  042. 
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assuivd,  in  inakiuL!,  up  an  account  itf  loss  o\\  an  open  policy,  cannot 
I'liaruc  a  connnis,<ion  on  the  purchase  of"  the  goods  hy  theniHclvos." 

§  3457.  Compound  policies:  prorating  loss. —  IF  a  policv  ol'  insuv- 
iinoe  provides  a.uainst  liahihly  for  a  urealor  proportion  of  any  h»ss 
oil  the  deserihed  proi)erly  than  thai  which  the  amount  insured 
therol>y  slinll  hear  to  the  whole  insurance  covering  such  ])ropcrty: 
1.  (\)nipound  |>olicies  insurinii  the  pro|)erty  deserihed  in  sueli  a 
policy  and  ofhei-  pro])eily  cover  the  property  so  described  to  their 
full  amount  in  case  of  a  loss  u])on  the  proi)erty  deserihed  in  tlie 
specific  policy,  and  no  loss  on  the  otlier  property  described  in  tlie 
compound  policies:  2.  In  such  a  case  the  company  issviini;  the 
specific  policy  is  liable  for  no  fireater  proi)ortion  to  the  loss  than 
that  which  the  amount  of  sueh  policy  bears  to  the  total  amount  of 
both  the  compound  and  specific  policies  covering  the  property  it 
describes.  The  ex{)ress  contract  fixes  the  liability,  and  the  question 
is  not  one  as  to  what  contribution  each  insurer  ought  in  ecjuity 
to  make  to  the  payment  of  the  loss.*  If  an  insurer  reinsures  a  risk 
and  discharges  its  liability  by  the  payment  of  a  less  sum  than  that 
reinsured,  such  sum  is  held  the  measure  of  indemnity  for  which 
the  reinsurer  is  liable;  and  the  reinsurer  is  only  bound  to  pay  the 
same  rate  a,s  the  original  insurer  where  the  policy  of  reinsurance 
stipulates  "loss,  if  any,  payable  pro  rata  at  the  same  time  and  in 
the  same  manner  as  the  reinsured  company."^  If  a  greater  loss 
be  proved  than  the  whole  amount  insured  by  different  policies, 
the  party  insured  will  be  entitled  to  recover  the  full  amount  of  each 
policy,  unless  the  recovery  shall  be  limited  by  the  policy  to  only 
a  proportion  of  the  loss.^ 

Again,  it  is  determined  in  New  York  that  for  the  puipose  of 
apportioning  the  loss,  in  case  of  overinsurance,  where  several  par- 
cels are  insured  together  by  one  policy  for  an  entire  sum,  and  one 

'Anonymous,    1    Jolms.     (N.    Y.)  latter   policies   provided   against  lia- 

315.  bility    for    a    greater    proportion    oi" 

*  Page  v.  Sun  Fire  Ins.  Co.  20  U.  any  loss  on   tlie   described   property 

S.  C.  C.  A.  397,  33  L.R.A.  249,  74  than  tlie  amount  insured  should  bear 

Fed.  203,  per  Sanborn,  C.  J.,  citing  to  the  whole  insurance,  and  a  jiortion 

ilerriek    v.    Germania    Fire     (s.    c.  of  the  projierty  situate  on  .said  block 

Hanover  Fire  Ins.  Co.,  Fulton  Fire  covered  by  the  last  policy  sustained 

Ins.  Co.  and  Lorillard  Fire  Ins.  Co.)  a   loss   by   fire,  but  no  damage  was 

Ins.  Co.  54  Pa.  St.  277,  281,  282,  284,  caused  to  the  property  on  the  other 

aff'g   64   Fed.   94.     In   this   case  the  block. 

assured     owned     lumber,     lath,     and        ^  Illinois  Mutual  Fire   Ins.    Co.   v. 

shingles  situated  on  two  blocks,  and  Andes  Ins.   Co.  67  111.  362,  16  Am. 

held   insurance  poUcies  covering  the  Rep.   620.      This   question    ha,s,  how- 

I'litire  property  so  situated,  and  also  ever,  been  already  considered, 
policies  on  the  property  situated  on        ®  Peoria  ]\Iarine  &  Fire  Ins.  Co.  v. 

one  only  of  the  blocks,  one  of  which  Lewis,  18  III.  553. 
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of  the  parcels  is  insured  separately  by  another  policy,  the  sum  in- 
sured by  the  first-mentioned  policy  is,  in  case  of  destruction  of  the 
entire  property,  to  be  distributed  among  the  several  parcels  in  the 
proportion  in  which  the  sum  insured  by  that  policy  bears  to  the  total 
value  of  all  the  parcels.®^  In  a  Vermont  case  insured  held  specific 
and  blanket  policies.  The  property  was  totally  destroyed,  the  loss 
being  the  full  value  and  less  than  the  total  amount  of  insurance 
and  as  to  the  question  concerning  what  proportion  of  the  loss  the 
diiferont  insurers  should  pay,  it  was  declared  that:  ''The  rule  which 
must  be  applied  to  determine  this  is  a  legal,  just,  and  equitable  one, 
and  is  found  in  the  policies.  It  is  that  each  company  shall  pay 
such  proportion  of  the  loss  as  the  sum  insured  by  it  bears  to  the 
total  insurance.  The  difficulty  in  adjusting  the  proportion  which 
each  company  shall  pay  arises  from  the  fact  that  some  of  the  pol- 
icies are  specific  and  others  blanket.  As,  by  the  terms  of  the  specific 
policies,  they  cannot  be  converted  into  blanket  policies,  it  neces- 
.<arily  follows  that  the  only  way  in  which  the  loss  can  be  adjusted 
is  to  turn  the  blanket  policies  into  specific  ones,  i.  e.,  determine 
how  much  of  the  full  amount  of  a  blanket  policy  shall  be  appor- 
tioned to  each  of  the  three  respective  items,  according  to  their  re- 
spective value.  .  .  .  Apportioning  the  amount  of  the  blanket 
policies  .  .  .  upon  the  amount  of  the  loss  by  using  the  propor- 
tion, as  the  value  of  the  whole  property  is  to  the  whole  blanket 
insurance,  so  is  tlie  value  of  each  item  to  the  insurance  on  each 
item.''  And  each  company  pays  in  the  ratio  that  the  amount  of 
tlie  policy  Ix'ars  to  the  total  amount  of  insurance.®^  Under  a  Con- 
necticut decision  in  apportioning  the  loss  upon  property  covered  by 
'"blanket"  policies  and  "specific"  policies,  all  of  which  provide  that 
the  liability  shall  not  be  greater  "than  the  amount  thereby  insured 
shall  bear  to  the  whole  insurance,"  the  blanket  policies  must  be 
regarded  as  insuring  each  item  to  the  entire  amount  unappropriated 

**  OgfU-n  V.  Ea.st  River  Ins.  Co.  50  I'endant   for   three  thousand   dollars, 

N.  Y.  388,  10  Am.  Rep.  492.     "Thus  which   was  equal   to   three-si.xteenths 

in  round  numbers  the  sum  insured  in  of   the   value."     See  also,   Mayer   v. 

thus  case  by  the  policies  other  than  American   Ins.   Co.  of  Boston,  2  N. 

the  defendant's  on  the   property   as  Y.  Supp.  227.     Under  the  Code  pro- 

an  entirety  was  forty-.seven  thousand  vLsions  of  California   (Deerinjj's  An- 

dollars.     The  total  value  of  the  prop-  not.  Civ.  Code  Cal.  sec.  2642)   in  lire 

erty    covered    by    these    ])olicics    was  insurance  each  insurer  must  cuntrib- 

ei<,'hty-eip;ht     thousand     dollars.       Jn  ute  ratably  toward   the  loss  without 

ca.se  of  a  total  loss  each  parcel  should  rejrard   to   the   dates   of  the   several 

be  deemed  insured  thereby  for  forty-  policies.  See  j!§  2480  et  seq.  herein, 
seven  ei<^hty-ei},'lits  of  the  value.    The        '"'  Chandler    v.    Insurance    Co.    of 

j)arcel  .separately  insured  by  the  dc-  North  America,  70   N't.  .")02,  41  Atl. 

fendant  was  worth  sixteen  thousand  502,  28  Ins.  L.  J.  1028 — Tal't,  J.  (|)ol- 

dollars,  and  was  insured  by  the  clc-  icy  contained  contribution  clause). 
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wlion  it  is  roac'hod.  ami  the  loss  iinist  V>e  adjusted  by  dividing  tho 
wliolo  properly  into  items  correspond im;-  to  tliosc  in  the  specific 
policies  for  tlie  purpose  of  takins:;  tlu>  ilcins  in  the  order  of  the 
urealest  loss,  then  in  com}>utiui;-  tl>e  amount  of  insurance  upon  the 
lirst  item,  apply  the  full  amount  of  the  liianket  insurance,  and  in 
computing  tho  subsequent  items,  follow  the  same  procedure,  save 
that  the  total  amount  of  insurance  be  reduced  by  the  amount  of  the 
blanket  insurance  already  exhausted  upon  former  items,  and  the 
amount  of  insurance  upon  any  ^iven  blanket  policy,  be  likewise 
reduced  by  the  amount  thereof  used  in  prior  adjustments.  It  was 
also  held  that  in  distributing  the  loss  upon  a  building,  machinery, 
and  stock  between  insurance  policies  covering  all  the  items  for  a 
gross  sum  and  those  speci Ileal ly  liable  on  each  item,  all  of  which 
provided  that  the  liability  shall  not  be  greater  "than  the  amount 
hereby  insured  shall  bear  to  the  whole  insurance,"  the  blanket  pol- 
icies should  be  regarded  as  insuring  each  item  to  the  entire  amount 
iniapproi>riated  when  it  is  reached,  making  the  adjustment  item 
by  item  in  the  order  of  greatest  loss,  if  that  will  work  substantial 
equity  and  justice  to  all  concerned,  and  deducting  the  sums  appro- 
priated to  the  respective  items  as  they  are  adjusted  and  passed. ®'= 
In  a  New  Jersey  case  it  is  held  that  the  blanket  policy  should  Ik; 
regarded  as  insuring  each  part  to  the  entire  amount  unappropriated 
when  it  is  reached  making  the  adjustment  part  by  part  in  the 
order  of  the  greater  loss,  if  that  will  work  substantial  equity  and 
justice  to  all  concerned,  and  deducting  the  sum  appropriated  to  the 
part  as  it  is  adjusted  and  passed ;  and  this  was  applied  in  distribu- 
ting the  loss  upon  two  parts  of  a  building  under  one  roof  and  each 
capable  of  being  described  and  insured  by  the  street  number,  be- 
tween an  insurance  policy  coveriiig  both  parts  for  a  gross  sum  and 
a  policy  specifically  liable  on  each  part,  both  of  which  policies  grant 
permission  to  effect  other  insurance  and  provide  that  "the  liability 
shall  not  be  gi-eater  than  the  amount  hereby  insured  shall  bear  to 
the  whole  insurance."  ^*     In  a  Massachusetts  case  there  were  pol- 

6c  Schmaelzle  v.  London  &  Lanca-  S.  E.  650,  28  Ins.  L.  J.  385,  401.    It 

.shire  Fire  Ins.  Co.  75  Conn.  397,  60  was  held  that  the  auditor  to  whom  the 

L.K.A.  536,  96  Am.  St.  Kep.  233,  53  case   was    referred,    correctly    found 

Atl.  863,  33   ln.s.  L.   J.  632,  quoted  that    the    application    lor    insurance 

from  in   Scottisli    Union   &  National  presented  by   insured   to  one  of  the 

Ins.  Co.  V.  Moore  Mill  &  Gin  Co.  43  in.surers  was   not   specific  as  to   the 

Okla.  370,  143  Pac.  12,  44  Ins.  L.  J.  precise    property    sought    to    be    in- 

659,  663.  sured,  but  that  whether  this  was  so 

^^  Grollimund    v.     Germania    Fire  or  not,  it  appeared  atfinnalivoly  that 

Ins.  Co.  82  N.  J.  L.  733,  83  Atl.  1108.  no  substantial  right  of  the  coniplain- 

See  Corporation  of  London  Assur-  ing  party  was  prejudiced, 
ance   v.   Paterson,    106   Ga.   r)38,   32 
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icies  in  three  companies,  in  the  Ma-ssachusetts  standai'd  form,  and 
each  contained  this  provision:  ''If  there  shall  be  any  other  insur- 
ance on  the  property  insured,  whether  prior  or  subsequent,  the 
insured  shall  recover  on  this  policy  no  greater  proportion  of  the 
loss  sustained  than  the  sum  hereby  insured  bears  to  the  whole 
amount  insured  thereon."  The  policies  of  another  insurer  were 
blanket  policies  each  covering  the  building  as  a  whole.  And  the 
other  insurer's  policy  was  a  "specific"  one.  The  court  declares  that 
the  Vermont  rule  was  adoi:)ted  in  that  commonwealth  "more  than 
half  a  century  ago  and  more  recently  was  applied  in  Vermont  and 
some  other  states"  and  says:  "By  this  rule  the  proportion  of  the 
value  of  the  property  destroyed  to  be  paid  by  each  underwriter  is 
that  which  the  amount  of  his  policy  bears  to  the  amount  of  all  the 
insurance  thereon,  although  some  of  the  policies  cover  other  prop- 
erty in  addition.  In  other  words  the  blanket  amount  is  applied  to 
the  different  items  covered  by  the  policy  in  proportion  lo  their 
values."  ^® 

§  3458.  Damages  or  recovery:  interest  on  amount  of  loss. — The 
insurer  is  liable  for  interest  upon  the  face  of  the  policy  from 
the    time  it    was    payable,'    not    from    the    date    of    the    lire;* 


^*  Taber  v.  Continental  Ins.  Co.  213  this    commonwealth,    we   might    well 

Mass.  487,  100  N.  E.  636,  42  Ins.  L.  consider   the   relative   merits   of   the 

J.  516.     The  court,  per  De  Courcy,  different     methods     now     followed. 

J.,  also  said:     "The  difficulty  in  tixing  But,  as  we  have  said   above,  a  rule 

the   amount   to   whicli    the    i^roperty  was  established  here  more  than  half 

covered  by  the  si)eciilc  policy  is  in-  a  century  ago;  and  undoubtedly  ad- 

sured  by  the  compound  ijolicy,  has  led  justmenls  generally  have  been  ma,de 

some  courts  to  adopt  still  other  rules  iu  accordance  therewith.     As  a  prac- 

of  apportionment  under  the  peculiar  tical  general  rule  it  appears  to  have 

facts  of  particular  cases,     hjee  Cro-  worked   satisfactorily.      There   is   no 

mie    V.    Kentucky   &   Louisville   Ins.  complaint  in  the  present  case  that  it 

Co.  15  B.   Mon.    (Ky.)    432;   Liver-  ^^^^^  properly  to  protect  the  insured. 


pool  &  London  &  Globe  Ins.  Co. 
V.  Delta  Countv  Farmers'  Assoc. 
56  Tex.  Civ.  App.  588,  121  S.  W. 
599.  Each  method  has  been  the 
subject  of  forceful  criticism  and  eith- 
er rule,  if  followed  inflexibly,  would 
result  in  injustice  to  the  a.ssured  in 
some  instances.     The  main   recjuisite 

of  any  rule  of  appurtionmcnt  is  that    placed  upon  the  words  'whole  insur 
the  assured  sliall   be  all'orded  iudem 


The  objection  urged  against  it,  that 
it  changes  the  contract  between  the 
parties,  would  apply  with  like  force 
to  the  other  methods  suggested,  and 
further  does  not  .seem  to  us  to  be  ten- 
able, because  the  question  involved 
is    reallv    that    of    the    construction 


nity  to  the  full  extent  of  his  right 
under  the  jjolicies  of  insurance;  and 
when  a  case  arises  where  the  rule 
generally    lol lowed    fails    lo    accom- 


ance  in  the  pro  rata  provision  of 
I  lie  jKilicy."  Peaboily  v.  Liverpool 
lV  London  &  Globe  Ins.  Co.  171 
.Ma.ss.  114,  50  N.  E.  526. 

'  L'nsell   V.   llarlford   Life   &   An- 


pli.sh  that  result,  the  question  will  bo  nuily  Ins.  Co.  32  Fed.  443;  Hanover 
presented  whether  in  the  interest  of  Fire  Ins.  Co.  v.  Lewis,  28  Fla.  209, 
justice  the   rule  .should    be   moilitied.    10  So.  2!t7. 

If  the  question   were  a  new   one  in        '  Southern   Ins.   Co.   v.    White,   58 
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;il'ti'r  tlu'  t'\])ir;iti()n  ol'  llic  sti|iiil;iU'(l  sixlv  days  from  [intol" 
of  the  iioticr.^  and  not  from  I  lie  liiiic  llic  loss  is  adjusted.'"' 
If  a  time  is  fixed  for  iiaymcul.  from  that  tinie;^^  from  tlie 
eonuneneeuuMil  of  the  act  ion. ^'^  If  I  he  company  Avaives  llie 
riulit  to  jniy  within  tlie  time  lixed  by  denyin.ii'  all  lial»ilit.y 
under  tlic  poliey,  interest  will  run  from  the  date  of  loss.^' 
80  where  by  an  a.iireement  to  ai'hilralc  the  tim(>  fixed  foi- 
payment  is  waived,  and  the  arl)itrators'  awar<l  licinLt;  set  aside, 
interest  runs  from  the  date  of  loss.^*  It  does  not  run  before  tlie 
exjtiration  of  the  si.xty  days  after  proofs  of  loss  if  the  poliey  pro- 
\ides  that  payment  be  made  within  tiiat  time.^^  If  the  loss  is 
payable  sixty  daj's  after  adjustment,  and  reasonable  cll'orts  for 
adjustment  arc  made  by  the  insurers,  the  interest  does  not  run 
from  the  expiration  of  said  time,  but  only  from  judicial  demand.^* 
AVliere  there  is  a  trial  of  an  action  on  the  poliey,  interest  on  the 
\ahie  of  the  property  may  be  allowed  from  the  date  of  tiling  the 
complaint  till  the  verdict,  even  though  the  amount  of  recovery 
thereby  exceeds  the  amount  claimed  in  the  complaint.^'' 

§  3459.  Same  subject:  continued. — If  assured  has  paid  expenses, 
rendering  the  insurer  lia!)le  beyond  the  amount  of  a  total  loss, 
interest  will  be  allowed  from  the  time  of  making  the  advance.^^ 
If  there  is  no  doubt  as  to  the  amount  of  the  loss,  interest  is  allowed 
from  the  time  specified  in  the  policy;  but  where  the  preliminary 
l)roofs  are  indelinite  in  this  particular  interest  is  not  allowed. ^^ 
Where  the  preliminary  proofs  are  not  such  as  to  enable  the  insurer 
to  iix  the  amount  of  a  partial  loss,  it  is  held  that  he  ought  not  to 
be  charged  with  interest.^"     It  is  also  held  that  interest  is  not 

Arlv.  277,  24  S.  W.  425.     See  East  ^*  Glover  v.  Rochester-German  Ins. 

Texas    Fire   Ins.    Co.    v.    Brown,    82  Co.    11   Wash.    143,   39   Pac.    380. 

Tex.  631,  18.  S.  W.  713.  ^^  Queen   ins.  Co.  v.  Jefferson  Ins. 

9  Webb    v.    Protection    Ins.    Co.    6  Co.  (i4  Tex.  .378. 

Ohio,  456.  ^^  Gettwertli   v.   Teutonia    fns.   Co. 

^°  Hastings    v.     Westchester    Fire  29  La.  Ann.  30.     See  also  Frazer  v. 

Ins.  Co.  73  N.  Y.  141.  Louisiana    Equitable    Life    Ins.    Co. 

11  McDowell  V.  General  Ins.  Co.  10  31  La.  Ann.  235. 

La.  Ann.  16;  Swamscot  Machine  Co.  ^"^  Cassacia  v.  Phoenix  Ins,  Co.  28 

V.    Partridge,    2.5    N.    H.    (5    Fo.st.)  Cal.  628. 

369 ;  Peoria  Marine  &  Fire  Ins.  Co.  ^*  Vandenheuvel  v.  United  Ins.  Co. 

V.  Lewis,  18  111.  553.  1  Johns.   (N.  Y.)   406. 

12  Marthinson  v.  North  P>ritish  ^' M'Laughlin  v.  Washington  Ins. 
Mercantile  Ins.  Co.  64  Midi.  372,  Co.  23  Wend.  (N.  Y.)  525;  Him- 
31  N.  W.  291.  melein  v.  Supreme  Council  Legion  of 

13  Western  &  Atlantic  Pipe  Lines  Honor,  99  Cal.  xvii.,  33  Pac.  1130. 
V.  Home  Ins.  Co.  145  Pa.  346,  27  ^o  Bridge  v.  Niagara  Ins.  Co.  1 
Am.   St.   Rep.   703,  22   Atl.   665,   21  Hall   (N.  Y.)    247,  261n. 

Ins,  L,  J.  24. 
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recoverable  as  a  matter  of  right  in  eases  of  insurance.^  If  it  is  not 
stipulated  that  interest  be  paid  by  the  assurers  after  the  day  fixed 
for  payment  of  the  loss,  they  are  not  liable  therefor  in  ease  of 
delay  contracted  without  their  fault,  occasioned  by  a  trustee  process 
pending  by  virtue  of  an  action  commenced  by  a  creditor  of  assured 
before  said  day,  provided  they  are  ready  to  pay  at  any  time  on  Ijeing 
discharged  from  the  trustee  process,  and  this  is  so  held  although 
the}'  do  not  keep  the  amount  of  the  loss  constantly  on  deposit,  but 
mingle  it  with  their  own  funds,  and  use  it  in  their  business.^  So 
wliere  after  service  of  the  trustee  process  the  assurers,  a  mutual 
company,  voted  to  allow  the  claim  in  part,  and  were  charged  a.- 
trustee  in  said  amount,  but  a  verdict  for  a  larger  sum  was  found, 
interest  was  allowed  from  the  exijiration  of  the  time  fixed  till  the 
time  of  the  vote  on  the  balance  of  the  sum  voted,  deducting  the 
amount  charged  to  the  trustees  from  the  rendition  of  the  trustee 
judgment  to  the  rendition  of  the  judgment  in  tlie  suit,  and  on  the 
excess  of  the  verdict  over  the  sum  voted,  from  the  time  of  the  loss 
to  the  rendition  of  final  judgment.'  If  a  decree  ordering  an  assess- 
ment to  be  made  by  an  assurance  association  is  not  obeyed,  the 
association  is  liable  for  the  amount  of  the  certificate  and  interest 
from  the  time  the  assessment  should  have  been  made  before  the 
.suit  was  first  instituted.*  Where  equitable  relief  is  sought,  showing 
that  there  is  no  relief  till  a  cancelation  is  set  aside,  interest  does 
not  run  from  the  date  of  loss.^ 


^  Budd  V.  Union  Ins.  Co.  4  Mc- 
Cord   (S.  C.)    1. 

^  Oriental  Bank  v.  Tremont  Ins. 
Co.  4  iMet.   (45  Mass.)   1. 

'  Nevins  v.  Rockingham  Mutual 
Fire  Ins.  Co.  25  N.  H.  (5  Fo.-^t.)  22. 

*  Newman  v.  Covenant  Mutual 
Benefit  Assoc.  76  Iowa,  56,  1  L.R.A. 
659,  14  Am.  St.  Rep.  196,  40  N.  W. 
ST. 

'  So  held  in  Duncan  v.  New  York 
Mutual  Ins.  Co.  61  N.  Y.  Sup.  Ct. 
13,  18  N.  Y.  Supp.  863. 

As  to  recovery  of  interest  sec  fur- 
ther the  followini?  ca-ses: 

Iowa. — Alexander  v.  Grand  Lodye 
Ancient  Order  Tnited  \\'()rknH'n,  119 
Iowa,  519.  9.'!  X.  W.  508  (insunT 
denied  liability :  when  interest  be- 
ffins). 

Kansas. — Bremyer  v.  School  As- 
w»c.  of  Swedish  Evangelical  Mission 
Conf.  of  K.  8fi  Kan.  611,  122  Pac 
104    (niortiragee    refusing    iridcuwiilN 
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not  entitled  to  interest  on  mortgage 
debt  after  date  of  refusal  of  pay- 
ment to  which  entitled). 

Massa<:husetts. — Hardy  v.  Lanca- 
shire Ins.  Co.  166  Mass.  210,  33 
L.R.A.  241,  55  Am.  St.  Rep.  395,  44 
N.  E.  209  (interest  recoverable  under 
fire  policy  unless  it  otherwise  (  "o- 
videsj'from  time  when  amount  i)ay- 
able  has  been  made  certain  and  has 
become  due)  ;  Amorv  v.  Reliance  Ins. 
Co.  208  Ma.ss.  378,  94  N.  E.  677,  40 
Ins.  L.  J.  1224  (policy  payable  to 
mortgagee  as  interest  miglil  appear: 
amount  with  interest  payable  si.xty 
days  from  time  wiien  notice  in  writ- 
ing of  fire  was  furnished.  The 
amount  of  loss  was  ])a.vable  at  that 
time,  and  if  the  parties  had  not  then 
agreed  upon  it,  or  had  it  detenniiu'd. 
.so  that  an  action  could  be  maintained 
for  it,  interest  should  be  allowed  on 
it  from  that  date,  when  it  is  aacer- 
laincd). 
43 


^  3459a  JOYCE  ON  INSURANCE 

§  3459a.  Refusal  to  pay  loss,  etc.:  Attorney's  fees. —  (a)  Statutes 
uhiili  permit  a  certain  por  cent  to  be  recovered  as  dania.^os,  or  a 
penalty,  and  a  reasonable  attorney's  fee  where  an  insurer  fails  to 
pay  losses  within  a  prescribed  time  after  demand  or  where  there  Ls 
a  vexatious  refusal  on  its  part  to  pay,  ai'e  valid  and  constitutional 
and  do  not  operate  to  deprive  insurers  of  their  proi)erly  without 
due  process  of  law,  nor  arc  they  rcpuunant  to  the  guaranty  of 
equal  protection  of  the  laws;^  so  a  statute  which  imposes  a  penalty 
upon  insurer  for  refusing  in  bad  faith  to  pay  policies,  and  on  in- 
sured for  bringing  suit  in  bad  faith  on  policies,  is  valid  and  not 
unconstitutional  as  class  legislation.'''  But  under  a  Colorado  decision 
a  statute  which  requires  that  foreign  life  and  accident  insurance 
companies  shall  be  taxed  with  all  costs  including  attorneys'  fees 
for  the  successful  party,  is  unconstitutional  in  that  it  discriminates 
against  such  foreign  insurers  and  in  favor  of  domestic  companies 
of  the  same  class,  and  is  also  within  the  inhibition  of  section  6  of 
the  Bill  of  Rights.^ 

Montana.  —  Randall  v.  American  v.  Scottish  Union  National  Fire  Ins. 
Fire  Ins.  Co.  10  Mont.  340,  24  Am.  Co.  48  Fla.  82,  111  Am.  St.  Rep.  70, 
St.  Rep.  50,  25  Pac.  953  (interior  67  L.R.A.  581,  37  So.  402;  Hartford 
from  and  after  expiration  after  Fire  Ins.  Co.  v.  Redding-,  47  Fla. 
proof  of  loss  delivered  and  rejected).    228,  110  Am.   St.  Rep.  118,  37   So. 

South  Carolina.— Berry  v.  Virgin-    02;   Tillis  v.  Liverpool  &  London  & 
ia  State  Ins.  Co.  83  S.   Car.  13,  64   Globe  Ins.  Co.  46  Fla.  268,  110  Am. 
S.    E.    859    (error   to   allow   interest    St.  Rep.  89,  35  So.  171. 
from  date  of  fire).  Kansas. — Hartford   Fire   Ins.    Co. 

Texas. — Fire  Association  of  Phila.  v.  Warbritton,  66  Kan.  93,  71  Pac. 
V.  Straybom,  —  Tex.  Civ.  App.  — ,  278;  Genl.  Stat.  1901,  sec.  3410  (as 
165  S.  W.  601  (amount  due  wbon  to  taxing  reasonable  attorney's  fees) . 
building  destroved :  bears  interest  Missouri. — Keller  v.  Home  Life 
from  that  date).'  Ins.  Co.  198  Mo.  440,  95  S.  W.  903; 

«  United  States.— Yaxmers'  &  Mer-  Rev.  Stat.  1899,  sec.  8012. 
chants'  Ins.  Co.  v.  Dobnev,  189  U.  S.  Texas. — Union  Central  Life  Ins. 
301,  23  Sup.  Ct.  565,  47"  L.  e'd.  821  Co.  v.  Chowning,  86  Tex.  654,  24 
(as  to  policy  on  real  property:  Neb.  L.R.A.  504,  26  S.  "W.  982;  Manhat- 
Comp.  Stat.  c.  43,  sees.  43-45)  ;  tan  Life  Ins.  Co.  v.  Cohen,  —  Tex. 
Iowa  Life  Ins.  Co.  v.  Lewis,  187  U.  Civ.  App.  — ,  139  S.  W.  51,  40  Ins. 
S.  335,  47  L.  ed.  204,  23  Sup.   Ct.   L.  J.  1685. 

126,  32  Ins.  L.  J.  1  (life  and  health:        Contra,      Phoenix      Ins.      Co.      v. 
Tex.  Rev.  Stat.  art.  3071).  Schwartz,    115    Ga.    112,   57    L.R.A. 

Arkansas. — Arkansas    Ins.    Co.    v.    752,  41  S.  E.  240* (Ga.  Civ.  Code,  sec. 
McManus,   80   Ark.   115,  110   S.   W.    2140:   is  denial  of  equal   protection 
797,  37  Ins.  L.  J.  63G;  Laws  1905,  p.    of  tlie  laws). 
308.  "^  Continental  Fire  Ins.  Co.  v.  Whit- 

Florida. — Supreme  Lodge  Knights  aker,  112  Tenn.  151,  64  L.R.A.  451, 
of  Pythias  v.  Lipscomb,  50  Fla.  406,  105  Am.  St.  Kep.  916,  79  S.  W.  119. 
.39  So.  637,  Laws  1893,  c.  4173,  p.  « Pacific  Mutual  Life  Ins.  Co.  v. 
101,  nor  is  this  statute  repealed  bv  Van  Fleet,  47  Colo.  401,  107  Pac. 
Laws  1895,  c.  4380,  p.  143;  L'Engle    1087,  39   Ins.  L.  J.  951;  Laws  1901, 
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(b)  The  purpose  of  such  enactments  is  to  prevent  insurers 
from  wilfully  delaying  and  annoying  insured  who  is  honestly  en- 
deavoring to  collect  his  claim  and  to  discourage  fraudulent  prac- 
tices by  insurer  in  attempting  to  beat  down  claims,  but  it  was 
not  intended  to  prevent  a  fair  investigation  of  the  loss  or  the  re- 
sistance against  doubtful  claims,  under  circumstances  which  would 
induce  a  reasonable  person  acting  in  good  faith  to  believe  that 
there  was  no  liability  or  that  fraud  existed  on  the  claimant's  part 
and  where  there  is  no  justification  therefor  the  penalty  will  not 
l>e  inflicted  upon  insurer  for  refusing  payment.^  It  is  also  declared 
that  the  statute  does  not  contemplate  penalizing  insurer  for  con- 
duct after  suit  brought  to  recover  on  the  policy  especially  where 
there  is  nothing  in  the  record  from  which  it  appeal's  that  anything 
was  done  in  defense  of  such  action  by  insurer  which  it  did  not  have 
a  perfect  right  to  do.^°  But  evidence  is  admissible,  where  it  is 
sought  to  recover  damages  for  vexatious  refusal  to  pay,  that  an 
adjustment  company  incurred  certain  expenses  in  an  attempt  to 
coerce  insured  into  surrendering  his  policy  and  to  make  him  admit 
that  he  was  connected  with  the  burning  of  the  property  and  in 
such  case  where  the  evidence  tends  to  show  such  coercion,  fraud. 
and  duress  the  penalty  may  be  assessed;"  and  an  unexplained 
delay  for  three  weeks  raises  a  reasonable  inference  of  vexatious 
deiay.^^  Again,  the  Mi.-.-^ouri  statute  is  construed  as  meaning  puni- 
tive damages  and  not  a  penalty;  and  a  distinction  is  also  made 
Ijctween  a  penalty  and  damages."  Under  the  Arkansas  statute 
a  rea'^onable  attorney's  fee  and  not  a  speculative  contingent  one 
is  contemplated;^*  although  the  allowance  of  an   attorney's  fee 


p.  127,  c.  54,  sec.  1  (but  lield  not  a 
cause  for  reversal  of  judirinent  but 
only  for  modifying  it  to  the  ununint 
.so  illegally  cliarued;  holding  also 
that  if  American  Smelting  &  Refin- 
ing Co.  V.  People  ex  rel.  Lindsay,  34 
Colo.  240,  82  Pac.  531,  luive  the 
cfTect  of  sui)porting  said  statute  it 
is  .iverruled  204  U.  S.  103,  51  L.  ed, 
3!);{,  27  Sup.  Ct.  ms). 

®  Weston  V.  American  Ins.  Co.  191 
Mo.  App.  282,  177  S.  W.  7!)2,  4C 
Ins.  L.  J.  345;  Hev.  Stat.  190!),  .'^ec. 
70G8.  See  Gille>i.ic  v.  St.  I'aid  Fire 
&  Marine  Ins.  Co.  1(J8  Mo.  App.  320. 
153  S.  W.  1079,  42  Ins.  L.  J.  ()')2; 
t^ueen  ol'  Arkansas  Ins.  Co.  v.  I'ram- 
lett.  103  Ark.  1,  145  S.  W.  541;  Acts 
1905,  p.  308;  Queen  Ins.  Co.  v. 
Peters,  10  Ga.  A|)p.  2S9,  73  S.  E. 
Joyce  Ins.  Vol.  V.— 300.  57 


546,  41  Ins.  L.  J.  430;  American  In.-^. 
Co.  V.  Bailev  &  Musiirove  Co.  (i  Ga. 
App.  424,  60  S.  E.  100  ("Bad  faitii" 
construed). 

^°  Waddle  v.  Commonwealth  In^. 
Co.  184  Mo.  App.  571,  170  S.  W. 
682,  45  Ins.  L.  d.  183. 

^iRice  v.  Detroit  Fire  &  Marine 
Ins.  Co.  —  Mo.  App.  — ,  17(i  S.  W. 
1113. 

^^  Jovce  V.  Liverpool  &  London  iV: 
Globe  Ins.  Co.  Ltd.  188  Mo.  App. 
33f),  175  S.  W.  121. 

^3. Jones  V.  Prudential  Ins.  Co.  ol 
America,  172  Mo.  App.  1,  155  S.  W. 
]10(i;   lU'v.  Stat.  1909,  sec.  7068. 

"  Meriliant.s'  Fire  Ins.  Co.  v. 
McAdams,  88  Ark.  550,  115  S.  W. 
175. 


45 
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iiiulor  a  state  statute  is  doclarcxl  to  be  clearly  a  matter  of  procedure 
oontrollod  by  the  lex  fori." 

{(')  In  Missouri  the  queslioji  of  ^•o\;^(i()Us  ri'i'nsMl.  under  the 
statute,  does  not  depend  upon  the  resuU  of  Ihe  trinl  nor  is  it  to  be 
determined  thereby  but  it  is  a  (piestiou  lor  the  jury/"  but  only  so 
when  from  a  general  suney  of  nil  the  facts  and  eireuuistanees 
inference  can  be  <h-awn  that  the  refusal  was  uujustiliable  and 
vexatious."  And  it  is  also  decided,  that  the  court  may  hear  evi- 
dence and  allow  attorney's  fees  as  part  of  the  costs  after  return 
(»f  the  verdict. ^^  Agiiin,  it  is  not  necessary  that  both  the  per  cent 
additional  damages'  penalty  and  the  attorney's  fees  bo  inHicted  and 
a  finding  for  the  latter  upon  an  issue  of  vexatious  delay  without  ex- 
presslv  linding  vexatious  delay  is  in  elfect  a  linding  of  vexatious 

(d)  In  Oklahoma  a  statute  allowing  an  additional  per  cent 
damages  for  delay  in  paying  a  loss  does  not  relate  to  the  remedy 
1)ut  to  the  performance  of  the  contract  and  such  a  statute  is  not 
retroactive.^**  .So  in  Louisiana  the  per  cent  penalty  statute  is  not 
retroactive,^^  and  in  Arkansas  a  policy  issued  before  the  passage  of 


^^  Kline  Bros.  &  Co.  v.  Royal  Ins.    Co.  v.  Westchester  Fire  Ins.  Co.  92 
Co.  Ltd.  (U.  S.  C.  C.)  192  Fed.  378,   Kan.  330,  140  Pac.  853;  Gen.  Stat. 


41  Ins.  L.  J.  737. 

^^  Weston  V.  American  Ins.  Co. 
191  Mo.  App.  282,  177  S.  W.  792, 
4f)  Ins.  L.  J.  345;  Rev.  Stat.  1909, 
see.  7068. 

"  P;M  terson  v.  American  Ins.  Co. 
174  Mo.  App.  37,  160  S.  W.  59; 
Rev.  Stat.  1909,  sec.  7068. 

See  the  following  cases:  Jaggi  v. 
Prudential  Ins.  Co.  of  America,  191 
Mo.  App.  384,  177  S.  W.  1064;  Rev. 
Stat.  1909,  sec.  7008  (life;  when 
i|uestion  for  jury) ;  Kahn  v.  London 
Assurance  Corp.  187  Aio.  App.  216, 
173   S.  W.   ()95   (question  for  jury; 


1909,  sec.  4263. 

1^  Harmon  v.  Stuyvesant  Ins.  Co. 
of  N.  Y.  170  Mo.  App.  309,  150  S. 
W.  87. 

2"  American  National  Ins.  Co.  v. 
Donahue,  —  Okla.  — ,  153  Pac.  819 
(construing  Tex.  Stat.  1909;  policy 
issued  in  1908,  and  loss  occurred  in 
1911). 

^^  Guardian  Fire  Ins.  Co.  of  Pa. 
V.  Central  Glass  Co.  Ltd.  194  Fed. 
851,  114  C.  C.  A.  639;  La.  Act  1908. 
No.  168;  Central  Glass  Co.  Ltd.  v. 
Hamburg-Bremen  Fire  Ins.  Co.  133 
La.  598,  63  So.  230;   Act  1908.  No. 


t)ut  jury  no  ground  on  which  to  base    108   (as  to  per  cent  penalty  not  ap 

j)enalty  where  by  its  linding  the  ac-    plicable   to   fire   policies   before   law 

tual  loss  was  less  than  assured's  de-    became  operative  as  held  in  Central 


mand) ;  Welsh  v.  Metropolitan  Life 
Ins.  Co.  of  N.  Y.  165  Mo.  App.  233, 
147  S.  W.  147  (question  of  vexa- 
tious delay  for  jury  and  then  finding 
of  the  same  authorizes  recovery  of 
the  damages  permitted  by  statute)  ; 
Rogers  v.  Connecticut  Fire  Ins.  Co. 
157  Mo.  App.  671,  1.39  S.  AV.  265, 
40   Ins.   L.  J.  1776    (for  jury). 

^^  Manhattan     Wholesale     Grocery 
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Glass  Co.  V.  Niagara  Fire  Ins.  Co. 
131  La.  513,  59  So.  972,  42  Ins.  L. 
J.  243,  and  Fraternal  Mystic  Circle 
v.  Snyder,  227  U.  S.  497,  33  Sup. 
Ct.  292,  57  L.  ed.  611,  not  contra, 
under  statute  penalizing  bad  faith 
and  disjionest  methods  on  insurer's 
part  to  defeat  insui'ed's  rights).  See 
Marr's  Ann.  Rev.  Stat.  La.  p.  1305, 
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the  act  is  not  included.^^  But  the  Nebraska  enactment  as  to  the 
taxation  of  a  reasonable  sum  as  attorneys'  fees  as  part  of  the  costs 
in  addition  to  the  amount  recovered  relates  only  to  the  remedy 
and  it  is  immaterial  whether  the  contract  sued  on  was  entered  into 
before  or  after  the  statute  was  enacted. ^^ 

(e)  A  mere  formal  demand  is  not  required  to  be  made  when 
it  would  effect  nothing,  it  is  sufficient  if  it  can  be  reasonably 
inferred  from  the  facts  that  insurer  undei-stood  payment  had 
been  demanded  and  thereafter  it  so  delayed  payment  without 
excuse  taking  full  time  allowed  by  the  policy  within  which  to  pay 
and  subsequently  resisted  payment  on  the  ground  of  non-lia- 
bility.^* So  a  sufficient  demand,  under  the  statute,  is  made  by 
tiling  the  bill  and  a  denial  of  liability  in  the  answer  constitutes  a 
refusal  to  pay,  as  regards  the  recovery  of  penalty  in  additional 
cases.^*  And  it  is  also  held  that  the  necessary  demand  for  the  per 
cent  additional  damages  and  attorneys'  fees,  must  be  made  by  the 
beneficiary  after  suit  In'ought  and  he  sliown  by  amendment.^^  And 
the  Federal  Supreme  Court  will  adopt  a  construction  by  the  highest 
state  court  holding  that  demand  for  payment  could  be  made  after 
suit  and  set  up  by  "an  amended  petition  as  an  original  suit."  ^"^ 


22  Arkansas  Mutual  Fire  Ins.   Co.  ^6  minois  Bankers'  Life  Assoc,  v. 

V.  Stuckey,  So  Ark.  33,  106  S.  W.  Dodson,  —  Tex.  Civ.  App.  — ,  180 

203.  37  Ins.  L.  J.  120.  S.   W.   992. 

^  Nye-Solineidcr-Fowler      Co.      v.  ^'  Iowa  Life  Ins.  Co.  v.  Lewis,  187 

Bridges  Hoye  &  Co.  98  Neb.  803,  155  U.  S.  335.  23  Sup.  Ct.  126,  47  L.  ed. 

N.    W.    235;    Rev.    Slat.    1913,    sec.  204,  32  Ins.  L.  J.  1  ("It  is  insisted, 

3212,  construed  in  connection  with  L.  Jiowever,  that  to  justify  a  reco\ery 

1913,  c.  154,  art.  1,  sec.  1 ;  Rev.  Stat,  of  the  statutory  damages,  demand  ot 

1913,  sec.  3137   (indemnity  bond).  payment    of   the    poHey   before    suit 

2*  Phoenix  Jn.s.  Co.  v.  Fleonor,  104  was   necessary,    notwithstanding    tlie 

Ark.  119,  148  S.  W.  650,  41  Ins.  L.  denial   of  lialjility   by   the  comi)any. 

J.    1488.  Tlie   contention    is   sustained    by    the 

2*  Thompson   v.   Interstate  Life  &  decision   by   the   court  of   Civil   Ap- 

Accident  Co.   128  Tenn.  526,  162  S.  peals  of  Texas  in  the  case  of  North- 

W.  39;  Acts  1901,  c.  141.     Compare  western  Life  Assurance  Co.  v.  Stur- 

Mutual   Lite   Ins.    Co.   v.   Ford,   103  devant,  59  S.  W.  61.     That  case  also 

Tex.  522,  131  S.  W.  406,  40  Ins.  L.  decided    Hhat    the   suit   ityelf   would 

J.    17;    Rev.    Stat.    1895,    art.    3071  not  be  such  a  demand  as  the  statute 

(bringing  suit    held   not   a  statutory  intended.'       It     was     held,     however, 

demand);    Mutual    Life    Ins.    Co.    v.  that    <lemand    could    be    made    al'ter 

Ford,   61    Tex.    Civ.   Ap]).   412,    130  suit   and    set    up    by    'and    amended 

H.  W.  769,  39  Ins.  L.  J.  1511  (spcci-  j)etiti<)n    as    an    original    suit.'      The 

fic  demand  necessary).     It  is  decided,  sui)r('me    court    of    Texas    retuscfl    a 

however,  that    a   tonnal   demand   for  writ  of  error  to  review  the  case.     94 

payment  must  be  made  after  matur-  Tex.  70().     We  may  therefore  adopt 

ity  of  the  policy:    St.   Paul    Fire  &  its  construction  of  the  state  statute,'' 

Marine  Ins.  Co.  v.  Kirkpatrick,  129  per  McKenna,  J.). 
Tenn.  55:  Acts  1901,  c.  141,  sec.  1. 
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(f)  Tho  question,  liowcvor,  wbollu  r  recovery  can  be  had  on 
;m  allowance  or  assessment  made  of  these  statutory  damages  and 
attorneys'  fees,  either  or  both,  dc^ix'uds  largely  upon  the  eircum- 
stanres  of  each  particular  ease  and  tho  construction  of  the  statute; 
although  it  may  be  generally  stated  that  where  it  is  apparent 
(hat  tho  purj)ose  of  the  statute  nmst  be  carried  out  and  it  also 
;i|»pears  that  tho  delay  on  assurer's  |)art  was  vexatious,  or  that  it 
was  not  acting  in  good  faith  in  attem])tiug  to  protect  its  rights  in 
defending  against  the  collection  of  unjust  or  fraudulent  or  un- 
lawful claims  such  statutory  damages  and  counsel  fees  may  be 
allowed,  but  otherwise  where  the  contrary  ai)pears.^^ 

28  When  recovery  or  allowaiu-e  per-  Missouri. — City  of  Aurora  v.  Fire- 

luil ted  SCO  tile  following  cases:  men's   Fund  Ins.   Co.  180  Mo.  App. 

United  States.— Mutnnl  Life  Ins.  263,  1G5  S.  W.  387;  Acts  1!)11,  pp. 
Co.  V.  Watson,  30  Fed.  ()53  (wliere  282,  283  ("not  to  exceed"  ten  per 
as  against  tlie  assured's  legal  repre-  cent;  more  than  said  per  cent  al- 
sentative^,  the  insurer's  agents  show  lowable  as  attorney's  fee,  if  "reason- 
active  sympathy  with  another  claim-  able");  Gillespie  v.  St.  Paul  Fire  & 
ant  of  the  policy  proceeds  and  re-  Marine  Ins.  Co.  168  Mo.  App.  320, 
fuse  payment  until  the  latter'.s  claims  153  S.  W.  1079,  42  Ins.  L.  J.  692 
are  satisfied,  this  is  such  bad  faith  (evidence  of  want  of  good  faitli  in 
as  entitles  assured  to  claim  such  ad-  the  defense  justifies  allowance  of  at- 
ditional  damages  eonstniing  Ga.  torney's  fee,  as  where  insurer's  spe- 
Code,  sec.  2850).  cial  agent  wrote  to  it  that  it  was  lia- 

Arkansas. — Great  Southern  Fire  ble,  but  he  thought  it  best  to  make  a 
Ins.  Co.  V.  Burns  &  Billington,  118  show  of  contest  to  force  a  eompro- 
Ark.  22,  175  S.  W.  1161,  46  Ins.  L.  mise  of  the  claim). 
J.  30,  L.R.A.1916B,  1252;  Acts  1905,  Tennessee.— ^i.  Paul  Fire  &  Ma- 
sec.  307  (penalties  and  attorneys' fees  rine  Ins.  Co.  v.  Kirkpatrick,  129 
recoverable  where  insurer  denies  all  Tenn.  55,  164  S.  W.  1186;  Acts 
liabilitv)  ;  Queen  of  Arkansas  Ins.  1901,  c.  141,  sec.  1  (liable  where  re- 
Co.  v."Bramlett,  103  Ark.  1,  145  S.  fusal  in  bad  faith  after  demand). 
W.  541;  Acts  1905,  p.  308  (when  Teras.— National  Live  Stock  Co. 
facts  do  not  put  assured  as  having  v.  Gomillion,  —  Tex.  Civ.  App.  — , 
claimed  more  tlian  entitled  to  re-  —  S.  W.  — ,  Rev.  Stat.  1911,  Art. 
cover  so  as  to  preclude  allowance  4746  (insurance  of  live  stock:  pen- 
of  per  cent  penalty  and  attorneys'  alty  and  attorneys'  fees  allowed)  ; 
fees:  set-off  of  indebtedness  under  Commonwealth  Bonding  &  Casualty 
independent  contract)  ;  Queen  of  Ins.  Co.  v.  Wright,  —  Tex.  Civ. 
Arkansas  Ins.  Co.  v.  Millliam,  102  App.  — ,  171  S.  W.  1043;  Vernon's 
Ark.  675,  145  S.  W.  540;  Acts  1905,  Sayles'  Ann.  Civ.  St.  1914,  Art. 
p.  308  (assessment  of  penalty  and  4746  (health  and  accident:  attorneys' 
attorney's  fee  allowed) ;  Queen  of  fees  allowed)  ;  National  Life  Assoc. 
Arkansas  Ins.  Co.  v.  Taylor,  100  v.  Parsons,  —  Tex.  Civ.  App.  — , 
Ark.  9,  138  S.  W.  990  (penalty  and  170  S.  W.  1038  (liable  for  i^enalty 
attorneys'  fees  allowed  for  refusal  and  attorney's  fees;  applies  to 
to  pay  after  demand) ;  Metropolitan  a.s.sessment  companies) ;  General 
Life  Ins.  Co.  v.  Shane,  98  Ark.  132,  Accident,  Fire  &  Life  Assur.  Corp. 
135  S.  W.  836;  Laws  1905,  p.  308  v.  Lacy,  —  Tex.  Civ.  App.  — ,  151 
(properly  assessed).  S.   W.   1170;   Act  31st  Leg.   c.  108, 
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To  deprive  insuied  who,  after  bringing  action  on  his  poHcy,  re- 
duces the  amount  claimed,  by  amendment,  from  the  face  of  the 
jjoHcy  to  that  agreed  upon  between  himself  and  the  company's 
adjuster  as  the  true  loss,  of  the  statutory  penalty  and  attorney's  fees 
for  nonpayment,  the  insurer  must  offer  to  confess  judgment  for  the 

see.    35    (when    pleading   insufficient  mitted     liability     and     refuses     ap- 

to    justify     recovery    of    attorneys'  praisement). 

fees).  Missouri. — Eager     v.     Commercial 

As     to     employers     liability;     at-  Union  Assur.  Co.  189  Mo.  App.  464, 

torney's  fees,  see  §  3454a  herein.  176    S.    W.    1064     (improperly    as- 

When   recovery   or   allowance   not  sessed    where   insurer's   liability   less 

permitted,  see  the  following  cases:  than    charged    on    each    account    of 

Arkansas. — Fidelity     Phenix     In-  petition) ;   Morrow  v.  National  Life 

surance   Co.   v.   Friedman,  117  Ark.  Assoc.  184  Mo.  App.  308,  168  S.  W. 

71,  174  S.  W.  215  (ultimate  amount  884;   Rev.   Stat.   1909,  sec.  7068,  as 

of  recovery  was  less  than  that  sued  amended  by  L.  1911,  p.  282   (assess- 

for;  penalty  and  attorney's  fees  not  ment   plan    insurer  not   within   stat- 

allowed);    Pacific    Mutual   Life    Ins.  ute)  ;    Lehmanu    v.    Hartford    Fire 

Co.  V.   Carter,  92  Ark.   378,  123   S.  Ins.   Co.  183  Mo.  App.  696,  167   S. 

W.  384,  124  S.  W.  764;  Acts  1905,  W.    1047    (damages    and    attorney's 

p.  307  (nut  allowed  where  '"demand"  fees  were  assessed  in  court  below  but 

is  made  for  more  than  entitled  to) ;  penalty    for    vexatious    appeal    was 

North  State  Fire  Ins.  Co.  v.  Dillard,  not    allowed) ;    City    of    Aurora    v. 

88  Ark.  473,  115   S.   W.   154;   Acts  Firemen's    Fund    Ins.    Co.    180    Mo. 

190.'),    p.    308    (insurer    not    in    de-  App.  263,  165  S.  W.  387;  Acts  1911, 

fault  as  it  was  garnislieed).  pp.   282,   283    ("not   to   exceed"   ten 

Georgia. — Phenix  Ins.  Co.  v.  Clay,  per  cent  of  the  "loss"  precludes  al- 
101  Ga.  331,  65  Am.  St.  Rep.  307,  lowing  that  percentage  on  policy 
28  S.  E.  853  (if  questions  of  law  amount)  ;  Patterson  v.  America:! 
made  in  an  action  to  recover  insur-  Ins.  Co.  174  Mo.  App.  37,  160  8. 
unce,  are  of  such  a  character  as  to  W.  59;  Rev.  Stat.  1909,  sec.  7068 
acquit  the  insurer  of  bad  faith  in  (not  liable  for  penalty) ;  Rogers  v. 
refusing  to  pay  the  loss  within  the  Connecticut  Fire  In.s.  Co.  157  Mo. 
time  limited  by  law,  he  is  not  liable  App.  671,  139  S.  W.  265,  40  Ins. 
for  damages  and  attorney's  fees  re-  L.  J.  17/6  (no  evidence  to  support 
quired  by  him  to  be  paid  in  case  ho  inference  tliat  refusal  to  pay  was 
refuses  m  bad  faith  to  pay  the  loss  witliout  reasonable  cause)  ;  Sap- 
within  sixty  davs  after  demand);  pington  v.  St.  Joseph  Town  Mutiuil 
Queen  Ins.*  Co. '  v.  Peters,  10  Ga.  Fire  Ins.  Co.  77  Mo.  App.  270,  J 
App.  289,  73  S.  E.  536,  41  Ins.  L.  Mo.  App.  Repr.  20;  Rev.  Stat.  <-. 
J.  436;  Civ.  Code  1910,  .sec.  2549  89,  sec.  5927  (town  mutual  lire  in- 
(verdict  .substantially  le.ss  than  surance  company  not  within  penalty 
amount  claimed,  attorney's  fees  and  statute). 

damufres  unauthorized,  es|)ecially  Tennessee.  —  Harowit/  v.  Con- 
where  questions  of  law  doubtful,  and  cordia  Fire  Ins.-  Co.  129  Tenn.  6!>1, 
important  to  rebut  existence  of  bad  168  S.  W.  163;  Acts  1901,  c.  141 
faith).  (chancellor    may     refuse    to     assess 

Louisiana.  —  Hart  v.   Sprin;,4ield  jjenalty   wheie,  tliough   such   dclciLsc 

Fire   Marine  Ins.   Co.   136   La.   Ill,  was  not  set  up,  the  evidence  justilidl 

66    So.    558;    Act    No.    168    of    liKIH  suspicion    a-s   to   dishonest   origin    i>f 

(not    liable    wlierc    assured    (Iciiiiinds  fire). 

payment    of    larger    sum    Ih.iii    ad-        Trras. — Aetna  Accident   &   Linbil- 
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amount  of  tho  claim,  tho  mere  reduction  of  the  original  claim  not 
boinji'  suflicienl.^^ 

§  3460.  Measure  of  damages  or  recovery:  proportionate  amounts: 
limited  liability. — If  llie  owners  of  live-sixths  of  a  car<>,o  of  specie, 
of  (he  value  of  ninety  thousand  dollar's,  insure  their  interest  to  the 
extent  of  one-third  that  sum,  they  are  not  limited  in  case  of  loss  to  a 
recovery  of  live-sixths  thereof,  but  may  recover  the  whole  amount 
insured;^  but  it  is  also  held  that  if  one-fourlh  the  ship's  value  is 
insured,  then  even  though  the  whole  loss  be  less  than  the  amount 
insured,  the  liability  of  insurers  is  only  to  one-fourth  the  aiuount 
of  loss."  In  anotJier  case  of  an  insurance  on  goods  to  the  amount 
of  eight  thousand  dollars,  their  worth  being  twenty  thousand 
dollars,  the  loss  being  nine  thousand  seven  hundred  and  thirty- 
eight  dollars  and  one  cent,  the  underwriters  were  held  liable  for 
only  two-fifths  of  the  loss,  and  not  to  the  amount  of  insurance.^ 
If  there  is  concurrent  insurance  in  seven  companies  and  the  claim 
is  made  against  six  of  them  for  the  whole  loss,  and  it  is  so  settled 
by  them,  the  liability  of  the  seventh  company  to  the  insured  is 
discharged,  although  it  is  liable  to  the  others  for  contribution.* 
AVhero  the  policy  limited  the  aggregate  amount  of  insurance  in  all 
companies  to  two-thirds  the  estimated  value,  it  was  held  that  the 
estimated  value  w^as  that  mentioned  in  the  policy.^  If  it  is  stipu- 
lated that  only  such  portion  of  the  loss  shall  be  recovered  as  the 
sum  assured  bears  to  the  whole  amount  of  insurance,  this  means 
the  amount  existing  at  the  time  of  loss,  for  it  is  not  necessitated 
thereby  that  the  insurer  should  keep  up  all  the  insurances  down 
to  the  date  of  loss.^  So  in  case  of  a  like  condition  where  there  is 
some  evidence  that  the  loss  was  less  than  the  whole  amount  of 
insurance,  it  is  reversible  error  to  refuse  to  instruct  the  jury  as  to 
the  i)ro  rata  liability  of  the  defendant,  though  such  limitation  of 
lialnlity  was  not  pleaded  by  the  defendant.''^ 

itv  Co.  V.  White,  —  Tex.  Civ.  App.  ^  Breed  v.  Providence-Washington 

—     177     S.     W.     162;     Rev.     Stat.  Ins.  Co.  17  Blatchf.    (U.   S.   C.   C.) 

1911,     Art.     4740      (life,     accident,  287,  Fed.  Cas.  No.  1,826. 

heallli;    not    applicable    to    burglary  *  Williamsburg'  City  Eire  Ins.  Co. 

policies  although  insurers  do  accident  v.  Gwinn,  88  Ga.  65,  13  S.  E.  837. 

business).  See  Gough  v.   Davis,  24  Misc.  Rep. 

As    to     employer's     liability;     at-  245,  52  N.  Y.  Supp.  947. 

torney's  fees,  see  §  3454a  herein.  ^  Elliott  v.  Lycoming  Co.  Ins.  Co. 

29  Great    Southein    Fire    Ins.    Co.  66  Pa.  St.  22,  "5  Am.  Rep.  323. 

V.  Bums,  118  Ark.  22,  L.R.A.1916B,  «  Quarrier  v.  Peabody  Ins.  Co.  10 

1252,  175  S.   W.  1161.  W.  Va.  507,  27  Am.  Rep.  582. 

^  So    held    in    Pacific    Ins.    Co.    v.  '  Hibernia  Ins.  Co.  v.  Starr  (Tex.) 

Catlett,  4  Wend.    (N.   Y.)    75.  13  S.  W.  1017. 

2  Whiting   V.   Independent   Mutual 
Ins.  Co.  15  Md.  297. 
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§  3461.  Same  subject:  continued. — If  the  liability  is  limited  lo 
three-fourths  the  actual  cash  value  of  the  property  at  the  time  of 
loss,  the  valuation  in  the  application  does  not  control  except  the 
policy  so  stipulates.^  If  the  policy  insures  the  property  against 
fire  in  a  specified  sum,  but  also  stipulates  against  liability  not 
exceeding  in  any  case  said  sum,  "nor  more  than  two-thirds  the 
actual  cash  value  of  the  property  at  the  time  the  loss  may  happen,'' 
the  recovery  is  limited  to  said  two-thirds'  value,  even  tluiugh  an- 
other part  of  the  contract  provides  for  payment  in  full  according 
to  the  fair  value  of  the  property  at  the  time  of  the  fire.^  And  the 
fact  that  such  a  provision  as  this  last  is  in  fine  print  and  was  not 
discovered  by  the  holder  of  the  policy  until  after  the  insured 
building  had  been  burned,  does  not  deprive  the  insurance  com- 
pany of  the  benefit  of  such  provision.^"  And  a  recovery  for  the 
loss  should  be  limited  to  the  proportion  stated. ^^  But  such  a  stipu- 
lation is  held  not  to  limit  a  mortgagee  to  the  recovery  of  two-thirds 
of  the  amount  of  the  mortgage. ^^  Where  an  insurance  company, 
authorized  to  in.-ure  not  to  exceed  three-fourths  value  of  the  prcjj)- 
erty,  insured  a  house  for  five  hundred  dollars,  and  its  furniture 
for  five  hundred  dollars  more,  and  they  were  both  destroyed  by 
tire,  in  an  action  on  the  policy  the  jury  found  the  value  of  the 
bouse  to  be  six  hundred  dollars,  and  of  the  furniture  four  hundred 
dollars,  and  it  was  held  that  assured  could  only  recover  three- 
fourths  of  such  sum,  or  seven  hundred  and  fifty  dollars. ^^  But  it 
is  also  held  that  where  a  mutual  company  was  only  authorized  to 
insure  to  said  proi)ortionate  amount,  and  the  property  was  wholly 
lost,  that  the  company  was  liable  for  the  whole  amount  insured, 
although  the  property  was  overvalued  by  the  assured  in  his  applica- 
tion for  insurance,  but  without  any  fraud  or  intentional  mis- 
representation in  such  overvaluation.^*  And  under  such  a  limita- 
tion of  authority  if  the  company  deliberately  values  the  properly 
and  insures  only  to  three-fourths  of  said  valuation,  they  are  bound 
thereby  in  the  absence  of  fraud,  collusion,  or  misrq:)rescntation. 
and  Ciinnot  show,  in  an  action  against  them  to  recover  a  loss,  thai 

*  Brown  v.  Quiiicy  Mutual  Fire  ^Hyuau  v.  ^hllual  liisi.  Co.  ')  Denin 
Ins.  Co.  10.')  Mass.  .3!i(i,  7  Am.  Rpp.    (X.  Y.)  326. 

r).38;  Luce  v.  Don-liester  Ins.  Co.  lO'i        ^^  Sanders  v.  lliilsl)orougli  his.  Cn. 

Ma.ss.  207,  7  Am.  Ri-p-  ■">"•  ^"^  N.   H.  2:58. 

*  Blinn  v.  Dresilfii  Mutual  Fire  ''^  I'osl  v.  llampsliire  Mutual  Kir( 
Ins.  Co.  85  Me.  389,  27  Atl.  2(i:-5,  Ins.  Co.  12  Met.  (.^3  Mass.)  5.1.-,,  4(i 
23  Ins.  L.  .1.  707.     But  .see  Aslilan-I  .\mi.   Dec.  702. 

Mutual    Fire   Ins.   Co.   v.   Ilousinger,        ^"^  I'iiillips    \.     Merrinuu-k     .Mutual 
10  Ohio  St.  10.  Kire    Ins.   Co.    10    Cusli.    (Gl    Mass.) 

lOErvin  v.  New  York  Cenlral  In.s.    350. 
Co.  3  Thomp.  &  C.   (N.  Y.)   2i:?. 
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the  proporty  was  insured  for  nioro  lliiiu  (luvo-rourllis  of  its  vnluo.^'^ 
A,e:ain,  if  the  policy  slipulatos  a.^ainst  liability  for  more  than  three- 
fourths  the  cash  market  value,  two  classes  bein.u;  covered  for  a 
stated  sum,  then  neither  class,  if  deficient  in  value,  can  be  sup- 
plemented by  excessive  loss  on  the  other.^^  Where  it  is  stipulated 
that  the  policy,  beinp;  for  a  specified  amount,  "covers  pro  rata  each 
of  the  following  amounts,"  and  specifically  desio;nates  the  sum 
insured  on  each  item  aiigregating  a  certain  amount,  the  amount 
insured  is  to  l»e  distributed  upon  each  item  at  its  specified  value 
in  the  )iro]K)rtion  that  the  sum  insured  sustains  to  the  aggregate 
value  of  all  the  items. ^^ 

§  3462.  Same  subject:  continued. — If  a  mutual  company  is  under 
its  by-laws  limited  as  to  the  amount  of  its  greatest  risk,  and  it  is 
also  limited  to  insure  on  more  than  half  the  value  of  the  articles, 
and  partial  losses  are  to  be  paid  in  full,  and  there  are  successive 
losses  exceeding  the  amount  insured,  the  liability  of  the  company 
is  the  amount  of  the  sum  insured  in  the  aggregate,  and  no  more.^^ 
\Miere  the  policy  stipulates  against  liability  for  any  greater  pro- 
))ortion  of  any  loss  than  the  sum  insured  therein  bears  to  the 
whole  sum  insured,  and  it  insures  one-thirtieth  part  of  each  of 
twenty-one  separate  items  of  property  in  the  amount  of  three 
thousand  dollars  thereon,  the  aggregate  value  being  ninety  thousand 
dollars,  and  a  portion  of  the  property  is  lost,  the  liability  of  the 
insurer  is  such  proportion  of  the  loss  as  the  three  thousand  dollars 
sustains  to  the  total  insurance  on  the  damaged  property.  Thus, 
where  the  whole  insurance  on  these  was  sixty  thousand  dollars, 
and  the  loss  was  fifty-one  thousand  dollars,  liability  on  the  policy 
was  two  thousand  five  hundred  and  fifty  dollars. ^^  In  another 
similar  case  the  insurance  was  for  fifteen  hundred  dollars  and  the 
aggregate  value  ninety  thousand  dollars,  as  shown  by  an  annexed 
exhibit,  wherein  each  separate  item  of  property  and  its  value 
appeared.  Other  insurance  then  existed  to  the  extent  of  ninety 
thousand  dollars,  of  which  thirty  thousand  dollars  was,  without 
consent  of  defendant,  canceled,  there  was  however,  no  stipulation 
that  all  insurances  should  be  kept  in  force.  The  insurer's  lial)ility 
was  limited  to  one-sixtieth  part  of  each  specified  item  in  the 
exhibit.  The  insurer  was  held  liable  for  its  proportionate  part  of 
the  live  insurance  at  the  time  of  the  loss,  to  the  extent  of  one- 

1*  Fuller  V.  Boslon  Mutual  Fire  "  Croinie  v.  Portsmouth  Mutual 
Ins.  Co.  4  Met.  (45  Mass.)  206.  Ins.  Co.  fl  Fost.  (20  N.  H.)  389. 

18  Home  Ins.  Co.  v.  Adler,  71  Ala.  ^^  Illinois  Mutual  Ins.  Co.  v.  Hoff- 
.-,16.  man,  132  111.  522,  24  N.  E.  413. 

1'  Citizens'   Ins.   Co.   v.   Ayers,  88 
Tenn.  728,  13  S.  W.  1000. 
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sixtieth  of  each  item  set  out  in  the  exhibit,  and  not  merely  one- 
sixtieth  of  the  loss.^°  tSo  under  similar  facts,  with  the  difference 
that  the  policy  covered  one  forty-fifth  of  said  sums,  the  insurer 
was  held  liable  for  one-thirtieth  of  the  loss  upon  each  of  the  claims, 
and  not  merely  to  one  forty-fifth.^  If  it  is  stipulated  in  the  applica- 
tion for  accident  indemnity  that  the  company's  liability  shall  be 
governed  and  paid  in  the  same  ratio  that  his  income  bears  to  the 
.sum  insured,  such  provison  binds  assured,  although  the  agent  of 
insurer  falsely  states  the  income  and  obtains  a  higher  premium.^ 
Where  a  life  policy  agrees  to  pay  the  whole  amount  in  case  of 
ileath  after  a  year,  but  certain  proportionate  amounts  in  case  it 
occurs  at  certain  periods  of  time  within  the  year,  and  death  occurs 
before  the  year,  the  whole  amount  is  payable.^  If  the  limita- 
tion of  the  amount  of  recovery  in  an  accident  policj'  is  "no  more 
than  the  money  value  of  his  time,"  all  loss  by  injury  insured 
against  is  covered  and  the  value  of  insured's  time  outside  his 
regular  employment.'* 

§  3463.  Damages  or  recovery:  mutual  insurance  companies,  ben- 
efit societies,  etc. — If  there  is  an  acceptance  by  a  mutual  insurance 
company  of  an  estimate  of  the  value  of  the  insured  property,  and 
both  insurer  and  insured  have  the  means  of  judging  of  the  correct- 
ness of  the  same,  and  there  being  no  fraud  or  gaming,  the  insured 
<-au  recover  the  nominal  amount  insured.*  It  is  held  in  Maryland. 
in  an  action  on  a  mutual  life  insurance  certificate,  that  the  court 
may  refuse  to  instruct  the  juiy  that  recovery  must  be  limited  to  the 
ujuount  after  deducting  all  neces.-ary  expenses  that  an  assessment 
would  have  realized  if  made  at  the  death  of  assured.^  In  a  New 
Hampshire  case,  where  the  association  agreed  to  pay  the  amount 
received  from  one  death  assessment,  but  not  to  exceed  iivc  thousand 
dollars,  and  an  action  of  debt  was  brought  a  verdict  for  the  plain- 
liff  for  five  thousand  dollars  was  set  aside  as  unwarranted,  there 
being  no  evidence  that  the  sum  received  from  one  death  assess- 
ment would  amount  to  five  thou.sand  dollars;  and  it  was  held  that. 
in   the  absence  of  such   proof,   only   nominal   daiiiages  could  be 

^^  lIolTiiiar;    v.    Gcnn.'inia    Ins.    Co.  Mcdoitnli'an    Life    Jus.    Co.    45    Mn. 

88    Tenn.    735,    14    S.    W.    72.  App.   578. 

MlolTiniui    V.   Minneapolis   Ahitinil  *  Bean    v.    Travelers'    Ins.    Co.    i)4 

Kite    Ins.   Co.  42   Minn.   2!)1,  44  N.  Cal.  581,  29  Par.  111.3. 

\V.  07.  *  HonliMi   V.   llint^liam  Ins.   Co.  18 

MI. .we  V.  Provident  Fund  Soc.  7  Pi'k.    (.35  Mass.)   52.3,  29  Am.   Dee. 

Ind.  App.  586,  34  N.  E.  830.  61  I. 

2  .MetrDi.olitan     Life     Ins.    Co.     v.  "Oriental   Ins.   Co.  v.  Glancey,  70 

Drach,  101  Pa.  St.  278  (three  jiuljres  Md.  101,  IG  Atl.  .391. 
dissenfin;^) ;    contra,    MeAndiless    v. 
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rocovorod.'  So  in  Iowa  (inly  nominal  daniaui's  can  be  recovered. ' 
In  Conneitienl.  wlu're  tiu'  association  refusers  to  inak(^  an  assessment 
and  pay  the  pr  )ct>cds  not  exceeding,  ii  snni  si)ecilicd  in  the  cer- 
titioate,  each  member  bein^  liable  to  such  necessary  assessments 
as  may  be  made  on  a  membm-'s  death,  tlie  measnre  of  damages  is 
[)rima  facie  the  amount  specilied  in  the  certilieate.^  In  Wisconsin, 
where  tlio  company  has  refused  to  levy  an  assessment  and  has 
denied  habihty,  and  it  appears  that  the  assessment  would  produce 
a  substantial  sum,  then  substantial  damages  may  be  recovered  in 
an  action  at  law  on  a  cerlilicate  entitling-  the  beneficiary  to  eighty 
per  cent  of  an  assessment  to  be  levied  and  collected  on  the  death 
of  the  insured."  So  in  the  federal  court  a  similar  1-uling  is  made.^^ 
And  where  the  association  was  to  pay  an  amount  equal  to  one 
dollar  and  fifty  cents  for  each  certificate  in  force  at  the  time  pay- 
ment became  due.  not  exceeding  four  thousand  dollars,  and  to 
pay  the  full  amount  of  the  certificate  at  its  maturity,  provided 
there  were  sufficient  moneys  in  the  fund  from  wduch  it  should 
become  payable,  and  provided  further  that  such  moneys  should 
be  applied  proportionately  to  all  certificates  becoming  payable  the 
same  quarter,  and  the  association  was  held  liable  to  the  extent 
only  of  one  dollar  and  fifty  cents  for  each  certificate  in  force  where 
there  were  two  funds  and  there  were  no  moneys  in  the  assessment 
fund  applicable  to  assured's  claim. ^'^ 


■'Ball  V.  Granite  State  Mutual  Aid 
Assoc.  64  N.  H.  291,  9  Atl.  103,  4 
X.  Eng.  289. 

*  GaiTctson  v.  Equitable  ^lutual 
Aid  Assoc.  74  Iowa,  419,  38  N.  W. 
12 r  ;  Bailev  v.  Mutual  Benefit  Assoc. 
71  Iowa,  689,  27  N.  W.  770. 

9  Lawler  v.  Muiphv,  58  Conn.  294, 
8  L.R.A.  113.  20  Atl".  457.  See  Cur- 
tis V.  ^futual  BencHt  Life  Co.  48 
Conn.  98. 

"Jackson  v.  Northwestern  Mutual 
Relief  Assoc.  73  Wis.  507,  2  L.K.A. 
786,  41  N.  W.  708. 

'  ^^  Lueders  v.  Hartford  Life  &  An- 
nuity Ins.  Co.  12  Fed.  465. 

^^  Kerr  v.  Minnesota  Mutual  Ben- 
efit Assoc.  39  Minn.  174,  12  Am.  St. 
Rep.  631,  39  N.  W.  312.  See  further 
on  these  points.  Rev.  Stats.  Mo.  1889, 
.^ec.  5862. 

Californm. — Perpoli  v.  Grand 
Lodge  Legion  of  the  West,  102  Cal. 
592,   36    Pac.    936. 

57 


Indkina. — Elkhart  Mutual  Aid 
Benevolent  Assoc,  v.  Hougliton,  103 
Tnd.  286,  53  Am.  Rep.  514,  2  N,  E. 
763. 

loua. — Gongower  v.  Equitable 
Mutual  Life  &  Endowment  Assoc. 
94  Iowa,  199,   63  N.   W.   192. 

Kansas.  —  Kaw  Life  Assoc,  v. 
Lemke,  40  Kan.  142. 

Michigan. — Warner  v.  National 
Life  Assoc.  100  Mich.  157,  58  N. 
W.   667. 

Minnesota. — Lake  v.  Minnesota 
Masonic  Relief  Assoc.  61  Minn.  96, 
52  Am.  St.  Ren.  5.38,  63  N.  \V.  261. 

Missouri. — McFarland  v.  United 
States  Mutual  Accident  Assoc.  124 
Mo.  204,  27  S.  W.  436. 

New  Jersey. — Van  Houten  v.  Pine, 
36  N.  J.  Eq.  133. 

Texas. — Supreme  Council  Amer- 
ican Legion  of  Honor  v.  Anderson, 
61  Tex.^  296. 
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§  3464.  Law  of  place  of  termination  of  adventure  governs  adjust- 
•ment:  general  average. — Although  it  has  been  held  that  the  law  of 
the  place  of  contract  governs  the  adjustment  of  general  average,^^ 
yet  the  rule  is  that  the  law  of  the  port  of  destination  or  of  the 
termination  of  the  voyage  governs  the  adjustment,  or  according  to 
the  place  where  the  jurisdiction  of  the  adjustment  belongs,  and 
where  it  is  made  and  could  have  been  enforced.^*  But  if  the  ship 
is  wrecked  or  condemned  and  the  goods  are  sent  on  from  a  port  of 
refuge,  it  is  important  in  determining  the  above  question  whether 
the  goods  are  sent  on  under  the  original  contract  or  the  shipowner 
retains  his  lien  for  a  general  average. ^^ 

§  3465.  Adjustment  settled  in  foreign  port. — In  case  of  an  adjust- 
ment and  settlement  at  the  port  of  destination,  or  if  a  general 
average  is  fairly  settled  in  a  foreign  port,  though  not  a  port  of 
necessity,  which  the  insured  is  obliged  to  pay,  this  is  conclusive 
between  him  and  his  insurers."  If  the  policy  provides  that  gen- 
eral average  is  to  be  payable  "as  per  foreign  statement  if  required."' 
and  under  the  circumstances  there  is  no  necessity  for  any  foreign 
adjustment,  the  "foreign  statement"  clause  was  of  no  etfect,^'"  and 
inasmuch  as  the  foreign  judgment  is  conclusive  as  to  what  arc 
general  average  expenses  and  as  to  the  apportionment  thereof,  the 
])olicy  providing  that  general  average  is  payable  as  per  foreign 
.statement,  if  in  accordance  with  the  contract  of  affreiglitment  cer- 
tain items  cannot  be  selected  out  of  those  expenses  and  be  claimed 

*2  Lenox    v.     United     Ins.     Co.     3  371;  Depau  v.  Ocean  Ins.  Co.  5  Cow. 

•fohns.  Cas.    (N.  Y.)    178;  Power  v.  (N.  Y.)  03,  15  Am.  Dec.  431;  Lorine; 

Whitmore,  4  Maule  &  S.  141,  10  R.  v.    Neptune    Ins.    Co.    20    Pick.    (37 

R.  416;  Sliilf  v.  Louisiana  State  Ins.  Mass.)  411;  Strong  v.  Firemen's  Ins. 

Co.  6   Mart.    (La.)    N.   S.  ()2'.).     See  Co.  11   Johns.    (N.  Y.)    323;   Mavro 

Tudor   V.    Macomber,    14    Pick.    (31  v.    Ocean    Marine   Ins.    Co.   9   L.   R. 

Ma.ss.)  34.  Com.  P.  5f)5,  10  L.  R.  Com.  P.  41-1, 

"  Insurance   Co.   of   North   Amer-  44  L.  J.  C.  P.  229,  32  L.  T.  743,  2.'^ 

ica   V.    Harris,   3   Phila.    (Pa.)    136;  W.  R.  758,  2  Asp.  M.  C.  590.     But 

Simonds  v.  White,  2  L.   J.    (0.   S.)  see   Thointon    v.    United    States    in.-^. 

K.  B.  159,  2  B.  &  C.  805,  4  D.  &  R.  Co.   12  Me.  150;   Shilf  v.  Louisiana 

275,  26  R.  R.  560,  14  Kn.^-.  Rul.  Cas.  State  Ins.  Co.  6  Mart.  (N.  S.)   (La.) 

422,  2  Phillips  on  Ins.   (3d  ed.)  163,  629.       And     examine     Barnard     v. 

sees.  1413,  1414.  Adams,    10    How.    (51    U.    S.)    27(1, 

"So   stated    in    Lowndes'    General  307,    13    L.    ed.    417;    2   Arnould    on 

Averafje  (3d  ed.)   100-66.  Marine  Ins.   (Macl-K-idan's  ed.  1887) 

"Peters    v.    Warner    Ins.    Co.    .'»  910  et  seq. 
Sum.    (U.   S.   C.   C.)    3S9,  39:?,   Fed.        "The  Bripellu   (C.  A.  Prob.   Div. 

Cas.  No.  11.035,  1   Story    ( U.   S.  C.  ISO.I)    2  L.  R.  (^  B.   189,  62   1>.  .T. 

C.)   463,' 471,   Fed.  Cas.  No.  11,031.  Adm.  81,  1  R.  61(),  69  L.  T.  831,  7 

14  Pet.    (U.   S.)    99,  112,  10  L.  ed.  Asp.   M.  C.  337. 
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oil  the  griHmd  tliat  under  English  law  they  arc  particular  average 
rharucs." 

§  3465a.  Compromise  or  settlement:  accord  and  satisfaction:  re- 
lease.—  (a)  Consideration.  In  order  that  payment  of  a  liquidated 
debt  shall  const itulo  a  Siitisfaction  of  the  whole,  it  must  be  ba.scd 
upon  a  new  consideration.  If,  however,  the  indebtedness  is  un- 
liquidated the  point  to  be  determined  is  whether  in  fad  the  pay- 
ment was  made  and  a(;eepted  in  satisfaction  and  this  ap])lics  to  a 
claim  under  a  burglary  insurance  policy."  'But  it  is  held  tliat  in 
case  of  a  promise  to  pay  money  in  settlement  of  a  claim,  doubtful 
either  because  of  the  facts  of  the  law  and  believed  in  good  faith  to 
be  so.  the  compromise  tliercof  constitutes  a  suflicient  consideration 
for  the  promise  irrespective  of  the  ultimate  determination  of  the 
j)oint  as  to  the  side  upon  which  the  right  exists,  but  such  promise 
to  pay  cannot  be  based  on  the  surrender  of  claim  which  is  ground- 
less and  unenforceable  within  the  knowledge  of  both  parties.^"  It 
may  be  stated,  however,  by  way  of  a  general  summary  that  an  agree- 
ment to  release  or  discharge  a  liquidated  enforceable  claim  or  debt 
by  payment  of  a  less  amount  than  due,  is  without  consideration  and 
will  not  preclude  recovery  in  an  action  for  the  impaid  remainder. 
If.  however,  there  is  a  doubtful  bona  tide  claim  wjiich  is  the  sub- 
ject of  a  bona  fide  controversy,  and  concerning  which  the  parties  are 
on  equal  footing  as  to  knowledge  or  want  of  knowledge  of  the  facts, 
it  may  be  compromised  or  settled  by  payment  of  a  smaller  amount 
in  discharge  of  the  entire  del)t  in  pursuance  of  a  completed  agree- 
ment to  do  so^  and  altliough  actual  litigation  may  be  pending  thu* 
applies,  but  it  does  not  apply  so  as  to  enable  insurer  by  claiming 
a  defense  which  does  not  exist  to  obtain  a  settlement  of  a  claim  un- 
der a  policy  for  a  sum  less  than  is  due;  or  where  the  claim  is  a 
liquidated  demand,  and  no  defense  thereto  is  shown  or  exists,  and 
a  settlement  or  release  is  obtained  for  a  grossly  inadequate  sum; 
or  where  one  knows  that  he  has  no  claim  and  induces  a  settlement. 
If,  however,  a  release  is  for  a  nominal  consideration  the  question 
whether  it  was  fairly  obtained  may  be  one  of  fact  based  upon  the 
assumption  that  the  claim  was  a  doubtful  one.^ 

(b)   Liqiddated  demand.     A  policy  of  insurance  is  held  not  a 
liquidated  demand  which  cannot  be  satisfied  by  the  payment  of  a 

18  The  Mary  Tliomas  (C.  A.  Prob.  Mo.  App.  581,  152  S.  W.  103,  42 
Div.  1894)  1"L.  R.  Q.  B.  D.  108,  63    Ins.  L.  J.  446. 

L.  J.  Adm.  49,  6  R.  792,  71  L.  T.  20  Melcher  v.  Insurance  Co.  of 
104,  7  Asp.  M.  C.  495.  Nortli  Amerif-a,  97  Me.  512,  55  Atl. 

19  Bradv   v.    New    Jersey    Fidelity   411. 

lu.s.  Co.  180  Mo.  App.  214,  167  S.  ^  Kauen  v.  Prudential  Ins.  Co.  of 
W.  1171.  See  also  Biddleton  v.  America,  129  Iowa,  725,  106  N.  W. 
General   Accident   Assur.   Corp.   167   198,  35  Ins.  L.  J.  288. 
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sum  less  than  its  fa<;e  where  there  is  a  dispute  whether  liability 
under  it  exists.^ 

(c)  Consf ruction  of  release:  disabilif)j  claim.  A  clause  in  a 
release  hy  a  person  insured  against  disability  from  sickness,  upon 
receiving  a  draft  for  a  claim  for  such  disability  which  has  not 
terminated  at  the  time  when  the  claim  is  made,  by  which  insurer  is 
released  from  all  liability  from  all  clauses  for  indemnity  growing 
out  of  that  disease,  will  be  interpreted  in  the  light  of  the  policy 
and  proof  of  claim,  and  be  limited  to  the  liability  which  had  ac- 
crued at  the  time  the  claim  was  prosecuted,  and  not  ex- 
tended to  what  subsequently  accrues  from  the  same  sickness.' 

(d)  Sufficient  compromise,  settlement  or  release:  instances^ 
If  assurer  has  a  reasonable  doubt  as  to  its  liability  it  is  justified 
in  negotiating  for  and  effecting  a  compromise  in  preference  to 
litigating  a  claim,  and  in  such  case  if  the  settlement  rests  upon  a 
fair  and  reasonable  agreement  it  will  be  upheld,  there  being  no 
fraud.^  And  although  a  policy  is  payable  to  assured's  wife, 
still,  if  he  clearly  has  the  right  to  dispose  of  the  same  he  may  assign 
it  to  insurer  as  collateral  to  a  loan  and  thereafter  voluntarily  sur- 
render it  for  cancelation,  thereby  pay  his  note  and  receive. the  full 

cash  surrender  value  which  exceeds  the  amount  of  the  note,  and 

■  ■    ■'■  ■  ' I'y  .' 

2  Manhattan     Life     Ins.     Co.     v.  a  method  of  insurance  applied  iii  a 

Burke,  69  Ohio  St.  294,  100  Am.  St.  special  way  to  cover  particular  risks 

Rep.  666,  70  N.  E.  74.     See  further  already  as-sumed  by  the  original  in- 

as  to  liquidated  demand,  subdv.    (a)  surer.      The   claims  of  the   receivers 

this  section.  are  obligations  of  the  Munich''    (re- 

The  risk  which  terminates  on  in-  insurance   company)    "arising  under 

sured's   death   Ls   involved   in   a   life  its   contract  with"  the  Aetna  against 

insurance    contract    and    it    is    then  which   it   has  no   defense,  hence   the 

that   the   obligation   to   pay   becomes  order  compromiHing  the  claim  of  up- 

a    liijuidated    debt.      McDonnell    v,  wards   of   $50,000    tor   50    i)er- '  cent' 

Mutual     Life    Ins.    Co.    116    N.    Y.  was,  in   my  judgment,  an   ai)use   of 

Supi>.  35,  131  App.  Div.  G43.  the    judicial    discretion,    and    .shonlfl 

2  Moore  v.  Marvland  Casualty  Co.  not  be  upheld  by  this  court." 

150  N.  C.  153,  24  L.K.A.(N.S.)   211  That    fidelity    and    guaranty    con- 

aiid  note,  63  S.   K.  075.  tracts,    of    the    character    which    the 

*  When  order  of  court  authorizing  indemnity  <omi)aiiy  in  the  above  esuic 

receivers   of   an   indemnity   company  was  authorized  to  issue,  are  contracts 

to  comprotnise   claims   against   a   re-  of  insurance,  sec  §§  27h,  20(ic,  27(56 

insurance   comixtng   will   be   allirnied  subdv.   (b)   herein, 

upon  appeal  by  certain  creditors  of  As  to  extent  of  reinsurer's  Habil- 

the    indcnmity     comi)any,     see     Me-  ity,  see  §§  L31  et  scq.  Iiereiii. 

Donald   (Ins.  Comiiir.)   v.  Aetna  In-  As    to    reinsurer's    liability;    coni- 

demnily   Co.   88   Conn.   571,   92   Atl.  promise:    insolvency   of    insurer,   see 

154,  45  Ins.  L.  J.  107,  Wliecler,  J.,  S  134  herein. 

in   dis.senting   conchKlcs:    ''The    rein-  *  Western    &    Soudieiu    Life    Ins. 

Hurance      contract       between       tliese  Co.    v.   Quinn,   130   Ky.   397,   113   S. 

I)artie8  is  a  contract   of   indcrunitv,  W.  456. 
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.such  .scKlcinent  is  binding  Nvlu>r(>  no  claini  is  niado  of  fraud,  or  that 
tho  (\>i.s]i  surrender  vahie  is  inad(>(|uale.*'  Auain,  if  insured  under  a 
life  policy  has  disappeared  and  in  order  to  axoid  suit,  insurer  pays 
the  amount  of  insurance;  upon  demand  of  those  entitled  to  recover 
in  case  of  assured's  death,  such  eU-etion  to  pay  is  binding  and 
a  demand,  made  ui)on  a.^sured's  roapi)earance,  tliat  the  amount  so 
paid  be  returned  cannot  be  enforced.'  Under  a  Rhode  Island 
decision  a  draft  for  a  smaller  sum  than  that  specified  in  the  con- 
tract tendered  in  full  for  weekly  sick  benefits  was  accepted  and  a 
relea.se  given,  and  it  was  held  binding  in  the  aUsence  of  fraud, 
notwithstanding  the  illiteracy  of  insured  and  of  the  person  signing 
for  him  and  the  inability  of  either  to  read  or  understand  the  effect 
of  the  settlement  and  release.® 

(e.)  Insufficient  accord  and  satisfaction,  compromise,  settlement, 
ov  release:  instances.  The  acceptance  by  an  insured  of  a  little  over 
one-third  of  the  cash  value  of  his  poUcy,  when  both  the  cash  value 
and  the  extended  insurance  value  are  fixed  by  the  terms  of  the  pol- 
icy, docs  not  constitute  an  accord  and  satisfaction,  undei-  the  rule 
that  it  is  only  where  the  amount  due  is  in  di.spute  or  unliquidated 
that  the  acceptance  of  a  less  sum  than  is  due  precludes  a  recovery 
of  the  balance.^  Nor  can  the  mortgagee's  rights,  under  a  policy, 
payable  to  him  as  his  interest  may  appear,  be  defeated  by  an  accord 
and  satisfaction  between  insurers  and  the  owner  of  the  premises." 
And  a  payment  by  insurer,  after  a  loss  has  occurred  and  it  is  under 
an  ab.solute  obligation  to  pay  the  policy  amount,  of  a  smaller  sum 
as  pro  rata  unearned  premium  upon  a  cancelation  of  the  policy  and 
its  discharge  from  liability  thereunder,  will  not  operate  to  release  it 
from  liabilty  for 'the  remainder  of  the  loss  incuiTed,  although  such 
discharge  was  given  by  mistake.^^  It  is  also  decided  that  insured 
cannot  bind  the  beneficiary  and  preclude  recovery  of  death  benefit 
Ijy  giving  a  release  in  full  for  accident  benefit.  The  full  policy 
amount  may,  however,  be  limited  by  the  amount  of  benefits  paid 
prior  to  insured's  decease. ^^  Again,  a  release  by  one  insured 
against  loss  of  time  through  sickness  by  providing  that  if  a  dis- 

«Crice    V.    Illinois    Life    Ins.    Co.  » New  York  Life  Ins.  Co.  v.  Van 

122  Kv.  572,  121  Am.  St.  Kep.  489,  Meter,  137  Ky.  4,  136  Am.  St.  Rep. 

92  S.  "VV.  500,  35  Ins.  L.  J.  467.  282,  121  S.  W.  438. 

'New     York     Life     Ins.     Co.     v.  i"  Hathaway    v.    Orient    Ins.    Co. 

Chittenden,  134  Iowa,  013,  11  L.R.A  134   N.   Y.   409,   17   L.R.A.   514,   32 

(N.S.)   233  and  note,  112  S.  W.  96.  N.  E.  40. 

sConroy     v.     Equitable     Accident  "Duncan    v.    New    York    Mutual 

Co.  27  R.  I.  467,  03  All.  356.    Com-  Ins.   Co.   138   N.   Y.   88,  20   L.R.A. 

pare     Titus     v.    Rochester     German  386,  33  N.  E.  730. 

Ins.  Co.  97  Ky.  567,  28  L.R.A.  478,  ^^  Coulter  v.   Travelers'  Protective 

31  8    W    427  Assoc,  of  America,  144  111.  App.  255. 
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ability  is  of  longer  duration  than  thirteen  weeks  payment 
<hall  be  made  at  the  end  of  that  time  from  the  beginning  of  the 
illness,  upon  receiving  a  draft  for  fifteen  weeks'  disability  ''of  all 
claim  for  indemnity  on  account  of  iUne^"  l>eginning  from  the 
date  upon  which  the  claim  is  founded  originated,  is  invalid,  if  at- 
tempted to  be  appealed  to  claims  for  disability  after  the  time  of 
settlement  growing  out  of  the  same  illness,  as  not  supported  by 
any  consideration.^^ 

If  a  claim  against  insurer  is  compromised  upon  the  considera- 
tion that  it  will  not  prosecute  insured  on  a  charge  of  burning  the 
property,  such  compromise  is  illegal,  and  will  not  be  enforced  at 
the  instance  of  the  insured,  and  constitutes  no  impediment  to  the 
original  policy.^* 

(f)  Effect  of  wficonsummated  agreement  to  )<ettle.  An  agree- 
ment to  settle  a  loss  for  a  certain  sum,  but  which  is  not  consum- 
mated by  payment  does  not  operate  as  a  bar  to  preclude  a  suit  to 
recover  the  original  debt,  even  though  payment  was  prevented  by 
act  of  third  pai'ties  without  insurer's  fault. ^^ 

(j)  Effect  of  release  of  underwriter  by  shipowners:  stranding: 
delay  in  floating  vessels.  In  a  New  York  case  a  contract  was  made 
with  a  wrecking  company  by  the  underwriters  to  float  certain 
stranded  vessels  on  or  before  a  certain  date,  but  the  former  failed 
to  perform  at  the  time  specified  and  the  vessels  were  not  released 
until  about  three  months  thereafter.  The  owners  were  not  a  party 
to  .said  contract  but  permitted  it  to  be  entered  into  although  they 
were  entitled  under  the  policy  to  float  the  vessels  and  to  be  rcim- 
bur.><cd  therefor  by  the  underwriters,  and  the  former  sustained  dam- 
age by  reason  of  delay  in  performing  said  contract,  but  no  sum  had 
been  paid  by  the  latter  in  satisfaction.  In  consideration,  that  the 
ownoi>i  defend  at  their  own  expense  a  suit  by  the  wrecking  com- 
pany's assignee  for  the  contract  price  for  salvage  services  and  that 
also  upon  agreement  that  said  owners  should  receive  from  the 
underwriters  such  part  of  the  agreed  compensation  for  salvage 
services  as  should  not  be  recovered  against  them  in  said  suit,  they 
executed  a  release  to  the  underwriters  of  all  claims  against  them  ex- 
cept .so  far  as  they  might  be  worked  out  in  that  suit,  and  the  latter 
were  to  pay  any  judgment  not  in  excess  of  the  owners'  damages  by 
reason  of  the  delay  aiiove  stated;  there  were  also  certain  conditions 
relating  tf)  otiicr  suits.     M'licic  was  a  counterclaim  by  the  under- 

"Alooie     V.     .Maryland     Ca.sually    L.R.A.    37,    4G    Am.    St.    Rep.    571. 
Co.    i:)()    N.    Car,    io6,    24    L.K.A.    37   N.   E.  lllti. 
(X.S.)   211,  03  S.  E.  675.  "North    State    Fire    his.    Co.    v. 

"  Si)rin<,'liel(l   Fire  &  Marine  Ins.    Dillard,    88    Ark.    473,    115    S.    W. 
Co.    V.    UuU,   51    Ohio    St.    270,   25    154. 
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writers  for  the  n foresaid  daniasies  as  trustees  of  an  express  trust 
for  the  owuei-s'  benetit  and  the  said  release  was  ur«;cd  as  a  defense 
thereto.  This  defense  was  sustained  in  the  lower  court  and  the 
eounterclaini  was  not  allowed  The  lower  eourt  was,  however,  re- 
versed and  it  was  held  that  the  instrument  in  question  only  pro- 
vided for  the  enforcement  through  said  suit  of  the  owners'  claims 
against  the  underwriters  and  did  not  operate  to  release  the  latter 
from  all  claims,  and  that  the  owners'  claims  having  been  salislicd 
in  the  suit  any  additional  claims  against  said  underwriters  should 

be  released.^^ 

(h)  Effect  of  release  of  person  whose  negligent  act  caused 
the  loss.  A  release  is  no  defense  to  an  action  on  the  policy  where 
a  pei-son  whose  property  was  injured  by  an  explosion  of  gas, 
brought  an  action  against  the  gas  company  for  such  portion  of  his 
loss  as  was  not  covered  by  insurance,  and  gave  a  release  which  was 
expressly  declared  not  to  affect  his  claim  against  the  insurance  com- 
]ianies;  *"  nor  does  the  owner  of  insured  property,  destroyed  through 
a  railroad  company's  negligence,  release  insurer  from  liability  by 
settling  with  the  railroad  for  an  amount  equal  to  the  dillerence 
between  the  value  of  the  property  and  the  amount  of  insurance 
and  by  giving  a  receipt  stating  that  the  amount  is  above  that  for 
which  the  property  is  insured,  which  latter  smn  is  to  be  paid  l>y 
the  insurance  company."  If  insured  acknowledges  to  a  railroad 
company  full  satisfaction  of  a  judgment  against  it  for  the  entire 
value  of  the  destroyed  [)roperty,  and  it  thereby  becomes  impossible 
to  assign  his  rights  to  insurer  as  stipulated  in  the  policy,  such 
satisfaction  of  his  claim  by  the  railroad  operates  as  a  release  of 
insurer's  liability  for  the  loss.^^ 

(i)  Settlement  by  insurer's  agent.  If  l)y  fraud  and  misrepre- 
sentation of  the  adjusting  agent  the  beneficiary  is  induced  to  sign 
a  policy  receipt  in  blank  in  full  payment  of  the  amount  due,  and 
the  fraud  is  consunnnated  by  said  agent's  act  in  filling  out  said 

i6Klauck  V.   I'^ederal  Ins.  Co.  115  Cumberland    Valley    Fanners'    Mut- 

X.    Y.    Supp.    1049,   131   App.   Div.  ual  Ins.  Co.  203  Pa.  134,  52  Atl.  130 

oltJ,    rev'g   111   N.    Y.    Supp.    1037,  (ease   of  release   obtained   by   fraud 

HO  Misc.  170,  s.  c.  60  Misc.  182.  and   estoppel).     Examine   Maryland 

17  Insurance  Co.  of  North  America  Motor  Car  Ins.  Co.  v.  Haggard,  — 
V.  Fidelity  Title  &  Trust  Co.  123  Pa.  Tex.  Civ.  App.  — ,  168  S.  W.  1011; 
523,  2  L.K.A.  586,  10  Am.  St.  Rep.  Pittsburgh  C.  C.  &  St.  Louis  Ry. 
546,  16  Atl.  791.  Co.  v.  Home  Ins.  Co.  138  Ind.  355, 

18  Brown  v.  Vermont  Mutual  Fire  108   N.   E.   525    (release  to   railroad 
Ins.  Co.  83  Vt.  161,  29  L.R.A.(N.S.)  no  defense  to  insurer's  action  when 
698  and  note,  74  Atl.  1061.  insured  paid  by  former  with  know- 
is  Smith,    J.     Sidney,    &    Son    y.  ledge  that  latter  had  paid). 

Phenix  Ins.  Co.  181  Mo.  App.  455,       As    to    subrogation     and    release, 
168    S.    W.    831,    see    Highlands   v.   see  §§  3540  et  seq.  herein. 
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blank  for  a  less  amount  than  he  had  represented  would  he  paid, 
insurer  is  not  released  by  said  amount,  although  paid,  will  con- 
stitute only  a  partial  payment.^  And  where  the  settlement  is 
the  result  of  a  mistake  on  the  part  of  insured  and  fraud  on  the 
part  of  insurer's  agent,  is  immaterial  as  it  will  not  be  permitted  to 
stand  in  either  case.^ 

The  want  of  authority  of  a  claim  agent  to  make  a  settlement 
may  be  waived  and  the  settlement  become  binding  by  failure  of 
insurer  with  knowledge  to  repudiate  it.^  But  a  statement  in  proofs 
of  loss  and  by  insurer's  adjuster  that  the  damages  had  been  agreed 
upon  must,  in  order  to  estop  insurer  to  deny  the  claim,  be  so 
sufficiently  clear  that  it  puts  the  latter  upon  notice  that  the  claim 
has  been  definitely  adjusted  or  settled.'  And  irrespective  of  the 
question  of  an  independent  adjuster's  right  to  make  admissions  or 
a  settlement,  and  of  the  right  of  assured  to  settle  a  demand  which 
he  has  assigned  to  creditors,  no  settlement  will  be  found  to  have 
been  made  where  the  evidence  on  that  point  is  of  itself  insufhcient 
to  sustain  such  a  claim.* 

(j)  Effect  of  fraud  and  mistake:  relief.  Where  it  sufficiently 
appears  that  through  fraud  and  mistake  a  person  has  made  a 
written  surrender  of  a  valuable  right  or  has  released  a  subsisting 
cause  of  action,  he  may  repudiate  the  same,  even  if  the  demands 
so  released  is  disputed  or  unliquidated;  and  relief  has  also  been 
granted  in  cases  where  the  mistake  was  not  merely  one  of  fact  but 
one  of  law  as  to  the  legal  effect  of  a  written  instrument  which 
operates  as  a  gi'oss  injustice  to  one  pai'ty  and  gives  to  the  other 
an  unconscionable  advantage.^     So  relief  from  a  settlement  and 

2«  Bergeron    v.    Modem    Brother-  fl7  Ky.   567,  28  L.R.A.   478,  31   S. 

hood  of  America,  83  Neb.  419,  119  W.  127;  Berdan  v.  Milwaukee  Mut- 

N.  W.   C81.                        •  ual    Life    Ins.    Co.    136    Mich.    396, 

As  to  fraud  of  a,£;:ent;  settlement,  99  N.  W.  411.     See  Blair  v.  Supreme 

.see  §§  594,  599  herein.  Council   Roval    Arcanum   LeL^iim    of 

^Prns.sian    National    Ins.    Co.    v.  Honor,  208  Pa.  262,  57  Atl.  561. 

Terrell,    142    Ky.    732,    135    S.    W.  As  to  right  to  rescind  settlement, 

416,  40  Ins.  L.  J.  944.  see  Hudson  v.  Glens  P'alls  Ins.   Co.  . 

aOrillith     V.     Frankfort     General  218    N.    Y.    133,   L.R.A.1917A,    482, 

Ins.  Co.  34  N.  Dak.  540,  15  N.  W.  112  N.  E.  728,  rev'g  147  N.  Y.  Supp. 

19.  1117,  162  App.  Div.  934. 

'Pollizzi      V.      Commercial      Fire  See  generally  in  sui)port  of  prin- 

Ins.  Co.  253  Pa.  297,  99  All.  907.  ciples    involved,    Shubort    v.    Rosen- 

*  Moloney    v.   Germania   Fire   Ins.  berger,  204  Fed.  931,  123  C.   C.  A. 

Co.    168   Mifh.   269,    134   N.    W.   6,  934,     45     L.R.A. (N.S.)     1062     and 

4]   Ins.  L.  J.  461.  note;  Beck  v.  Sdiool  District  No.  2. 

»Rauen     v.    Prudential     In.s.     Co.  54    Colo.   546,   46   L.R.A.(N.S.)    279 

of  America,  129  Iowa,  725,   106  N.  and   note,  131   Pac.   398;   Delorni   v. 

W.    198.    35    Ins.    L.    J.    288,    296;  American   Harrow   Co.   125  Ga.   699, 

Titus  v.   Rochester  German   Ins.   f...  28    L.R.A. (N.S.)    785   and   note,   54 

Joypp  Ins.  Vol.  V.— 301.  5761 
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coniiironiiso  of  a  olaini  for  insui-ancc  will  \)v  ,<2,rante(l  whore  insured 
acted  without  any  real  eonsideraliou,  in  i.uiiorauee  of  the  rights  and 
ohligations  of  the  parties  while  insurer  had  full  knowledge  thereof 
and  of  his  ignorance  and  induced  hiui  to  art  hy  false  and  fraudu- 
lent nnsrej>rosentations  although  the  mistake  was  in  respect  to 
his  legal  riglitvs.  So  a  heneliciary  who  is  in<Uiced  hy  insurer's 
fraud  to  sign  a  receipt  in  full  upon  receiving  a  small  portion  of 
the  amount  due,  is  not  precluded  from  recovering  the  full  amount 
due.« 

But  in  case  a  loss  on  a  lire  i)olicy  has  never  been  determined, 
and  is  unliquidated,  and  for  a  stipulated  payment  the  entire  claim 
is  settled  and  a  receipt  in  full  for  all  claims  is  given  together  v^ith 
a  formal  release  in  full  satisfaction  of  all  claims  for  loss  or  damage 
under  the  policy,  and  of  all  further  demand  arising  thereon,  the 
transaction  is  a  compromise  and  settlement  and  even  though  it  was 
induced  by  fraud  no  relief  at  law  can  be  had  in  the  Federal  courts 
where  the  distinction  still  exists  between  law  and  equity  regardless 
of  any  change  in  the  form  remedies  in  the  state  courts;  and  such 
a  case  is  purely  of  equitable  cognizance.'  A  settlement  and  com- 
promise of  a  claim  of  loss  on  projierty  insured  which  is  not  de- 
fended on  the  ground  of  fraud  in  its  procurement,  will  stand,  even 
though  it  was  entered  into  by  defendant  under  a  mistake  of  fact 
not  known,  and  there  is  no  finding  that  proper  inquiry  would  not 
have  ascertained  the  truth  and  no  proof  that  plaintiff  by  any  act 
of  his  induced  defendant  to  refrain  from  making  such  inquiiy.* 
Nor  can  a  compromise  be  vacated  on  the  ground  that  plaintiff 
signed  a  contract  of  release  without  knowing  its  contents  and  ac- 
cepted a  check  from  the  insurance  company  in  the  supposition  that 
he  was  receiving  payment  of  his  policy,  if  it  appears  that,  though 
he  did  not  read  the  release,  he  understood  that  the  agents  of  the 
insured  were  there  to  settle  the  entire  claim  and  had  no  other  pur- 
pose, and  that  by  signing  and  delivering  the  release  and  surrender- 
ing the  policy  he  was  assenting  to  a  settlement  for  the  amount 
paid.^  And  a  reasonable  doubt  as  to  the  effect  of  false  answers  in 
the  application  will  preclude  the  claim  of  fraud  in  entering  into 

S.   E.   706;    Titus  v.   Koehester  Ger-  'O'Connell  v.  American   Fire  In<. 

man  Ins.  Co.  97  Ky.  567,  28  L.R.A.  Co.    (U.   S.    C.    C.)    18!)    Fed.    1018, 

478,  31   S.   W.  127.     Compare  Con-  40  Ins.   L.   J.  2156. 

roy  V.  Equitable  Accident  Co.  27  R.  ^  Slianahan    v.    Rochester    German 

I. '467,  63  Atl.  306.  Ins.   Co.  126   Minn.  373,  148  N.  "\V. 

^Indu.strial  .Mutual  Indemnity  Co.  261). 

V.     Thora^json,     83     Ark.,    575,     10  ^  IManhattan      Life     Ins.      Co.     v. 

L.R.A. (N.S.)     1064,     119     Am.     St.  Buike,    69    Oliio    St.    294,    100    Am. 

Rep.  149,  104  S.  W.  200,  St.  Kep.  666,  70  N.  E.  74. 
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negotiations  and  effecting  a  compromise.**  So  a  settlement  and 
release  executed  upon  adjustment  and  payment  of  a  claim  under 
a  burglary  insurance  policy  in  accordance  with  its  provisions  must 
stand  where  no  fraud  appeal's,  even  though  by  mistake,  except  it 
be  unavoidable,  certain  losses  are  omitted  and  where  there  is  a 
want  of  ordinary  care  in  failing  to  discover  such  mistake  for  a 
period  of  over  a  month  and  further  claim  under  the  policy  will  be 
precluded." 

(k)  Tender  hock  or  pa)/ment  of  money  received:  prerequisite 
to  suit.  As  we  have  ekewhere  stated  if  assured  accepts  a  sum  of 
money  in  settlement  of  a  disputed  loss  he  cannot  rescind  such 
settlement  on  the  ground  that  it  was  procured  by  fraud  without 
first  returning  the  money  received  or  making  a  tender  thereof, 
although  in  certain  cases  such  tender  or  payment  is  held  unneces- 
sary.^^ As  an  instance  of  this  latter  class  it  is  decided  that  if  in- 
sured compromises  a  loss  for  a  less  sum  than  that  which  is  due  and 
to  which  he  is  entitled  under  his  policy  or  contract,  and  such  com- 
promise is  induced  by  fraud  or  is  otherwise  illegal  or  unenforce- 
able, he  may  maintain  an  action  upon  the  original  liability  of 
insurer  without  first  tendering  or  offering  to  return  the  money 
paid  and  received  under  the  compromise  or  in  settlement,  for  he 
is  entitled  to  said  amount  irrespective  of  the  validity  or  invalidity 
of  said  compromise  or  settlement;*^  and  this  lia.s  been  applied  to 
a  l^neficiary ;  **  also  to  a  case  where  under  threat  of  prosecution 
wliich  is  groundless,  a  less  sum  than  that  due  on  a  fire  loss  is  accept- 
ed in  satisfaction  of  claim  and  the  policy  surrendered,**  so  where 
the*  beneficiary  is  entitled  to  more  than  has  been  received, 
it  is  declared  that  the  law  treats  it  as  payment,  and  that 
it  constitutes  an  exception  to  the  rule  above  stated  which 
requires  a  tender  of  what  has  been  received,  since  one  cannot  re- 
ceive the  benefit  of  a  transaction  whicli  he  seeks  to  avoid;  accord- 
ingly it  is  held  that  a  plaintiff  who  seeks  to  set  aside  a  release  on 
the  ground  of  fraud  or  misrepresentation  in  obtaining  it  need  not 
tender  back  the  amount  received  when  the  release  was  obtained  in 

*°  Western    &    Southern    Life   Ins.        ^*  Industrial      Ahitual      Iiuleiiiiiily 

Co.  V.   Quinn,   1.30   Kv.   397,  113   S.  Co.   v.    Thompson,   8:5   Ark.    U75,   Kl 

W.  450.  ■  L.H.A.tN.S.)     101)4,    119    Am.     St. 

"Brady    v.    New    Jersey    Fidelity  Rcp-   1'!*-  3<'4  S.  W.  200. 
Ins.  Co.   180  Mo.  App.  2i4,  1G7   S.        **  s,„i,m(it4d   Fire  &   Marine   Ins. 

\V.  1171.  Co.    V.    Ihill,    51    Ohio    St.    270,   25 

12  Sec  §§  1654.  .1481  herein.  L.R.A.    37,    46    Am.    St.    Rep.    571, 

*' Sprintrfif'ld    Fire  &   Marine   Ins.  '.'>7  N.  E.  1115. 
Co.    V.    Hull,   51    Ohio    St.    270,    25 
L.R.A.    37,    46    Am.    St.    Rep.    571, 
37  X.  E.  1115. 
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order  to  claim  the  dilVoroiico  bolwccn   llie  amoiint  j^aid  and  the 
amount    thou    diie.^^ 

{])  Credit  guoraiitji.^''  In  case  of  a  compromise  of  elaiiiis 
aiiainst  insolvent  debtors,  assur(>r  is  not  aided  thereby  in  1h(^ 
alisi'uee  of  some  stipulation  in  llie  bond  incchidino'  the  same  and 
it  does  not  appear  that  more  money  could  have  been  secnred 
from  the  debtors  than  was  obtained  by  the  compromise.^* 

(m)  Indemnity  insurance}^  An  insurance  indemnifying 
one  for  his  liability  to  persons  who  mioht  be  injured  through  his 
nesili.sience  is  noi,  on  the  occurrence  of  such  an  injury,  im|>ressed 
with  a  trust  in  favor  of  the  ])erson  injured.  The  insurer  is  there- 
fore at  liberty  to  settle  with  and  pay  to  the  insured  such  sum  as 
they  may  in  good  faith  agree  npon,  and  such  payment  being 
made,  the  person  injnre'd  has  no  recourse  against  the  insurer.^" 
Rut  an  indemnity  insurer  who  has  insured  a  railroad  company 
against  loss  on  account  of  injuries,  fatal  or  nonfatal,  sustained 
by  its  employees,  and  which,  without  the  railroad  company's  con- 
sent, has  obtained  from  the  widow  of  an  employee  negligently 
killed  a  compromise  of  her  claim  which  it  supposed  covered  her 
right  of  action  both  as  widow  and  as  tutrix  of  her  child,  but  was 
legally  insufficient  for  the  latter  purpose,  is  not  entitled,  after 
judginent  has  been  recovered  against  the  railroad  company  by  the 
widow  as  tutrix,  to  claim,  in  an  action  brought  against  it  by  the 
railroad  company,  on  its  policy,  credit  for  the  amount  which  it 
paid  the  widow  at  the  time  of  the  compromise  with  her.''^ 

(n)  Evidence.  Evidence  which  tends  to  show  an  offer  of 
compromise  by  insurer  may  be  admissible  where  it  bears  directly 
upon  its  knowledge  of  an  alleged  false  Avarranty  in  insured's  ap- 
plication for  an  accident  policy  and  is  responsive  to  the  issues, 
especially  so  if  it  does  not  appear  that  insurer  was  prejudiced  by 
its  admission.^^ 

^^  Biddlecom  v.  General  Accident  ^  Bain  v.  Atkins,  181  Mass.  240, 
Assur.  Corp.  167  Mo.  App.  .581,  152  57  L.R.A.  791,  92  Am.  St.  Rep.  411, 
S.  W.  103,  42  Ins.  L.  J.  446.  63  N.   E.  414. 

"  See   §   3454b   herein.  ^i  ^ew  Orleans  &  Central  Ry.  Co. 

^8  Strouse  &  Bros.  v.  American  v.  Maryland  Casualty  Co.  114  La. 
Credit-tndemnilv  Co.  91  Md.  244,  154,  6  L.R.A.(N.S.)  .562n,  38  So.  89. 
46  Atl.  328,  1063.  22  pa^jfip  IMutual  Life  Ins.   Co.  v. 

19  See  §  3454a,  subdvs.  (d)-(f)  Van  Fleet,  47  Colo.  401,  107  Pac. 
herein.  1087,  39  Ins.  L.  J.  951,  951 
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RIGHTS,  REMEDIES,  PROCEDURE  AND  EVIDENCE. 

CHAPTER  LXXXVI. 

RIGHTS  AND  REMEDIES. 

§  3467.     Rights  and  remedies:    preliminary  statement. 

§  3468.     Right   of  action   by  insured :    commencement  of  action   or  suit : 

gencrallj'. 
§  3469.     Action  when  contract  completed  but  policy  not  delivered:    trover 

for  policy  executed. 
§  3470.     Forms  of  action. 

§  3470a.  Form  of  remedy:   anticipatory  breach  or  renunciation  of  contract. 
§  3471.     No  action  against  insurers:    refusal  to  insure:    conspiracy. 
§  3471a.  Conspiracy  lo  ruin  competitor  insurer's  business  by  employing  its 

agents. 
§  3471b.  Fraudulent  combination  to  obtain  policy:  one  party  cannot  recover 

sliare  of  proceeds  from  the  other. 
§  3472.     Several    policies    upon   same   property:     double    insurance:     pro 

rata  clause. 
§  3473.     Failure  or  refusal  to  levy  assessment:    action  for  breach  of  con- 
tract. 
§  3473a.  Same  subject :    decisions. 

§  3474.     Failure  or  refusal  to  levy  assessment:    mandamus:    conclusion. 
§  3474a.  When  insurer  not  obligated  to  continue  issuing  assessment  policies. 
§  3474b.  Right  of  action  to  compel  issuance  of  paid  up  policy. 
§  3475.     Election  of  insurers  to  rebuild:    garnishment. 
§  3476.     Attachment  and  garnishment. 

§  347Ga.  Garnislimcnt  of  judgment:    employers'  liability  policy. 
§  3477.     Recofery:    in.-;urer  in  one  state,  company  cannot  be  garnished  in 

anollier. 
§  3478.     Action  against   foreign   company:    quo  warranto:    mandamus. 
§  347n.     Action  by  foreign  comjjany  to  recover  money  paid  agent. 
§  .'{480.     Action  wliere  insured  enters  into  contract  induced  l)y  fraud. 
§  3481.     Action  by  insured  after  Hcttlcnient. 
§  3182.     Carriers:    rights  of:    remedies  against. 
§  3483.     Transfer  of  meml)er  to  another  class:  wrongful  refusal  of  benefit 

society. 
§  3484.     Wrongful  refusal  to  transfer  jjolicy. 
§  3184a.  Beneficiaries'  rights  and  remedies:   generally. 
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§  3484b.  Bonelit'inrv  imt  t-iititlcd  to  ])('rs(m:il  ,i\ul>iinent  for  money  con- 
tracted to  be   paid   tor  erection   ol'  iimiuiinciit. 

§  31Sic.  Kijrlit  of  wife  to  proceeds:  ante-nuptial  c*)ntiacl  :  rigbt  by  suc- 
cession. 

^  i>484d.  Riijbt  of  action  for  fraudulently  iiiducini;-  member  to  change  bono- 
ticiary. 

>^  348.").     Kiii:lits  and  remedii's  of  a.ssured :    general  matters. 

§  348ja.  Lloyds  and  individual  underwriters:   right  of  action  and  recovery. 

§  348G.  Recovery  back  by  insurer  of  money:  payment  made  or  procured 
by  fraud:    mistake  of  facts. 

§  3487.     Actions  for  assej^sineiit  :    premium  notes. 

§  3488.     Recovery   l)y  creditor  as   beneliciary   or  assignee   of  life  policy. 

(a)  General  statement. 

(b)  Where  recovery  limited   to   debt,   advances,   etc. 

(c)  Recovery  when  transfer  absolute  in  form, 

(d)  When  trust  against  creditor  created  under  agreement. 

(e)  When  policy  proceeds  may  be  recovered. 

(f)  Recovery  where  debt  barred  by  limitation:    presumption  of 

payment. 

(g)  Other  matters  affecting  recovery. 
§  3488a.  Same  subject:    illegality  of  contract. 

§  3488b.  Same  subject:    recovery  limited  by  policy  clause. 

§  3488c.  Right  to  proceeds:   vendor  and  vendee. 

§  3488d.  Bailor:    right  to  benefit  of  insurance. 

§  3488e.  ]\'y^\d  to  dividends:   surplus. 

§  3488f.  Right  to  abandon  contract. 

§  3489.  Where  sue  and  labor  clause  furnishes  additional  remedy  for 
.salvage  claims. 

§  3490.     Actions  by  insurers:   generally. 

§  3491.     Right  to  make  post  mortem  :  exhumation  :   accident  risk. 

§  3491a.  Examination  of  person  of  assured  in  respect  to  injury:  negli- 
gence of  medical  examiner. . 

§  3467.  Rights  and  remedies:  preliminary  statement. — The  sub- 
ject of  rights  and  remedies  under  insurance  contracts  is  so  far 
coextensive  with  the  law  governing  said  contracts,  that  it  has  neces- 
sarily been  discu.ssed  throughout  this  treatise  not  only  generally 
but  specifically,  and,  therefore,  itvS  presentation  under  this  title  will 
be  limited  to  brief  sections  except  where  a  more  extended  con- 
sideration of  specific  and  important  questions  or  points  is  deemed 
necessary. 

§  3468.  Right  of  action  by  insured:  commencement  of  action  or 
suit:  generally. — Although  we  hti\e  elsewhere  discussed  the  ques- 
tions involved  in  limitation  clause-  affecting  loss  and  actions  in- 
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eluding  in  their  various  phases  policy  provisions  or  requirements 
as  to  the  time  of  bringing  suit.^  and  also  the  time  when  the  action 
or  suit  is  deemed  to  be  commenced.^  still  we  will  briefly  state  here 
the  law  and  decisions  governing  the  determination  of  these  par- 
ticular points  in  connection  with  the  right  of  action  by  injured  and 
the  commencement  of  the  action  or  suit. 

It  may  be  stated  as  preliminary  to  any  consideration  of  the 
question  that  it  would  seem  necessary  that  the  action  or  suit  should 
be  instituted  in  a  court  of  competent  jurisdiction  or  that  otherwise 
policy  limitation  conditions,  such  as  those  involved  here  are  not 
complied  with.^  Another  important  point  is  that  of  the  validit}' 
of  policy  time  limitation  requirements  as  to  bringing  action  or 
suit  when  such  provisions  conflict  with  or  are  contrary  to  the  stat- 
ute of  limitations  or  other  legislative  enactments  expressly  or  im- 
pliedly governing  the  same.*  In  this  connection  it  has  been  deci- 
ded that  a  statute  applies  to  existing  policies  where  it  provides  that 
no  requirement  limiting  the  time  for  bringing  suit  to  less  than  one 
year  after  loss  shall  be  valid.*  If.  however,  the  time  or  manner 
of  bringing  suit  is  prescribed  by  a  statute,  there  should  be  a  sub- 
stantial compliance  in  all  essential  respects  with  the  statutory 
provision,^  the  code  provisions  of  those  states  wherein  civil  pro- 
cedure or  practice  is  thereby  regulated  must  be  considered. 

Where  policies  contain  a  clause  stipulating  that  the  action  must 
be  brought  within  a  certain  speciHed  time,  either  after  the  loss  or 
after  furnishing  proofs,  it  is  determined  that  all  that  is  necessary  to 
excuse  delay  beyond  the  period  limited  is  to  take  the  proper  and  usu- 
al means  for  instituting  suit  and  getting  service  of  process  within  the 
time  limited,  so  that  the  action  has  been  held  to  be  commenced  so 
as  to  preserve  all  rights  of  the  assured  if,  within  such  period  of  tiiuo 
as  is  specified,  the  summons  or  writ  has  been  issued  before  the  ex- 

^  See  §§   3181  et  seq.  herein.  When  action  brou{:^ht  in  time  and 

'See  §§  3187  et  seq.,  3214,  3215  after  expiration   of    period   tiiere   is 

herein.  an   agreement   to  transfer  aetion   to 

'  Keystone   Mutual   Benetit    Assoc,  another  court,  see  Moore  v.  Plioeiiix 

V.  Norris,   115   Pa.    St.   440,   2   Am.  Fire  Ins.  Co.  64  N.  il.  140,  lU  Am. 

St.  Kep.  .572,  8  All.  636.     See  chap-  St.  licp.  :i84,  6  Atl.  27.     See  also  § 

ters  on  jurisdictions,  i^J;  34f(5  et  seq.,  321!)  herein. 

3508  et  se(|.  herein.  *  See    J^^    3181,   3184,   3205,    3224 

As  to  Umitation  clauses  and  eflfe<-t  herein, 

of  stipulation  in  contract  or  charter  *  Smith  v.  Northern   Neck  Mutual 

limiting  action   to  particular  forum.  Fire  Assoc.   112  Va.  192,  38  L.R.A. 

see  S§  31f)4,  31!).")  herein.  (N.S.)   1010,  and  note,  70  S.  E.  482. 

As  to  limitation  clauses  and  etl'ect  ®  ^Vhen  time  of  bringing  action  is 

of  attempt  to  sue  in    foreign   «(»urt  controlled    by    statute,    see    §    3224 

having   no   jurisdiction,   see    §    3200  herein, 
herein. 
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l>ir;Uion  oi  llio  time  liniihMl,  roturimble  shortly  lluMvarter,  and  due 
diligence  is  cKeiviscd  in  cMulcavorins;-  (o  obtain  service  upon  the 
insin-er.  a  t'orei.un  corporation  or  its  auiMit.  If  service  cannot  be 
obtained,  through  no  fauh  of  lli-c  insuri'd.  it  is  licld  that  want  of 
uood  faitl\  cannot  be  inii>utcd  to  iiini,  ami  tliat  the  limitation  was 
thereby  defeated  or  extended  until  service  was  made  upon  insurer 
under  a  second  summons  issued  after  the  exi)iration  of  the  ])eriod 
named,  which  was  as  bindinji,  as  if  the  former  sunnnons  had  been 
served.'^  And  in  line  with  the  above  statement  the  filing  of  a 
writ  with  the  intention  that  it  be  served  is  deemed  a  commence- 
ment of  the  action.^  So  delivery  of  the  writ  to  the  odicer  for 
service  when  made  a  sufHcient  commencement  of  an  action  under 
the  statute  of  limitations  applies  to  a  policy  requirement  in  com- 
pliance with  a  statute.^ 

Again,  it  is  held  that  a  time  limitation  condition  in  the  policy 
or  contract  within  which  suit  must  be  Ijrought  after  loss  is  not 
subject  to  a  code  provision  that  if/ after  suit  commenced,  an  action 
fails  for  any  cause  except  negligence  in  its  prosecution  then  a  new 
suit  brought  within  a  specified  time  shall,  for  the  purposes  contem- 
plated by  said  statute,  be  in  continuation  of  the  same.^°  It  is  also 
decided  that  a  subsequently  enacted  statute  extending  the  time  for 
bringing  a  second  action  where  the  first  one  fails  does  not  apply 
to  alimitation  period  in  fire  policies.^^     Such  exception  or  quali- 

'  Pforia  Marine  &  Fire  Ins.  Co.  v.  ^  Hamilton  v.  Royal  Ins.   Co.  156 

Hall,  12  Mieh.  202;  Madison  Ins.  Co.  N.  Y.  327,  42  L.R.A.  485,  50  N.  E. 

V.  Fellows,  1  Disn.  (Ohio)  217.     See  863. 

al«o  Barry  &  Finian  Lumber  Co.  v.  ^°  Harrison  v.  Hartford  Fire  Ins. 

Citizens   ins.   Co.   136   Mich.   42,   10  Co.   102   Iowa,   112,  47   L.R.A.   109, 

Det.   Leg.   N.   940,   98  N.   W.   761;  71  N.  W.  220. 

Harvey  v.  Detroit  Fire  Ins.  Co.  120  As  to  dismissal  of  suit  brought  be- 

Mich.   601,  6   Det.   Leg.   N.   353,   98  fore  expiration  of  time  and  hrmging 

N.  W.  761 ;  Peck  V.  Gei-man  Fire  Ins.  another     suit     after     exinration     of 

Co.  102  Mich.  52,  60  N.  W.  453  (all  period   'imited;    when   exceptions   in 

considered  together  with  other  cases  statutes  of  limitation  not  applicable, 

under  §§  3187  et  set],  herein).  see  §§  3204,  320C  herein. 

Where  suit  commenced  in  time  but  When    substitution    of   new   party 

summons  cannot  be  served,  see  §  3215  plaintiff  or  defendant   after  expira- 

herein.  tion   of  time  limited  relates  back  to 

When   impossible   to   comply   with  commencement  of  action,  see  §  3218 

provisions  on  account  of  war,  see  §  herein. 

3214  herein.  ^^  Dahrooge  v.   Rochester   German 

"as   to   bringing    suit    within    time  Ins.   Co.   177  Mieh.   442,   48  L.R.A. 

and  a  bill  for  reformation  of  policy  (N.S.)   906   (annotated  on  what  will 

after    expiration    of    time    limit,    see  prevent  or  delay  running  of  limita- 

§  .3222  herein.  tions  on  stipulated  time  for  commenc- 

8  Anderson  v.  iEtna  Life  Ins.  Co.  ing   suit   on   insurance    i>olicy),   143 
75  N.  H.  375,  28  L.R.A. (N.S.)  730,   N.  W.  608. 
74  Atl.  1051. 
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fication,  however,  as  may  arise  by  reason  of  the  insertion  of  the 
hraitation  clause  in  conformity  with  a  statutory  requirement  should 
be  considered  in  this  connection. ^^ 

§  3469.  Action  when  contract  completed  but  policy  not  deliv- 
ered: trover  for  policy  executed. — As  already  stated,  a  binding 
parol  contract  of  insurance  may  be  entered  into  between  the  parties, 
and  tbe  insured,  upon  proof  of  the  same,  may  recover,  and  a  con- 
tract of  insurance  may  be  completed  except  the  deliverv'  of  the 
l)olicy,  and  before  such  delivery  a  loss  may  occur.  In  addition 
to  (he  remedy  of  the  insured  in  equity,^^  if  the  insurer  refuses  to 
deliver  the  policy,  it  is  held  that  he  may  instead  bring  an  action 
at  law  upon  the  contract  as  completed  proving  the  terms  of  the 
same.^*  If  a  binding  slip  is  given  until  the  delivery  of  the  policy, 
then,  in  an  action  upon  the  contract  before  the  policy  has  been 
delivered,  the  recovery  nuist  rest  upon  and  be  subject  to  the  same 
terms  and  conditions  as  the  usual  policies  of  the  defendant  com- 
pany covering  such  risks  and  if  under  the  policy  conditions  the 
risk  wa.s  terminated  no  action  can  be  sustained.^*  If  the  contract 
had  been  completed  and  the  policy  executed  but  not  delivered,  an 
action  of  trover  will  also  lie  against  the  insurer  for  withholding 
the  same,  upon  proof  of  the  contract  having  been  completed. ^^ 

§  3470.  Forms  of  action. — It  is  held  in  a  Federal  decision  that 
a.v-umpsit  is  not  the  proper  form  of  action  in  a  suit  upon  a  policy 
<»f  insurance  under  seal;  ^''  but  in  an  early  state  case  it  is  decided 

^2  Tracy   v.   Queen   City   Fire   Ins.  X.    E.    699,    cited   in   Underwood   v. 

Co.   132  La.  610,  Ann.   Ca.s.  1914D,  Greenwich  Ins.  Co.  66  N.  Y.  Supp. 

1145,    note,    61    So.    687.      Examine  651,  653,  54  Apj).  Div.  386. 
?!}!  3205,  3224  herein.  That   oral   contract   for   insurance 

^^  See   Tayloe   v.    Merchants'   Fire  has  Jegal  etfect  of  usual  policies  or 

Ids.  Co.  9  How.   (50  U.  S.)   390,  13  of    standard    policy,    see    Hicks    v. 

L.  ed.  187;  Wooddy  v.  Old  Dominion  British  America  Ins.  Co.  162  N.  Y. 

Ins.  Co.  31  Gratt.  (Va.)  362,  31  Am.  284,  48  L.R.A.  424,  56  N.  E.  743.   See 

Rep.  732;  Croft  v.  Hanover  Fire  Ins.  also  §§  31  et  seq.  herein. 
Co.  40  W.  Va.  508,  52  Am.  St.  Rep.        On  terms  and  conditions  of  usual 

902,  21  S.  E.  854;  Summers  V.  Mutual  written    policy    a.s    alTecting  a   claim 

Life  Ins.  Co,  12  Wyo.  369,  66  L.R.A.  under  an  oral  contract  of  insurance 

812,  109  Am.  St.  Rep.  992.  75  Pac.  or  for  damages  for  breach  of  con- 

937,  see  §  3517  herein.  tract. to  issue  i)olicy,  see  note  in  48 

"Davenport   v.   Peoria   .Marine   &  L.R.A.(N.S.)    319.       . 
Fire  Ins.  Co.  17  Iowa,  276;  CVjinmer-        ^^  So    held    in    Cohn    v.   Insurance 

cial    Ins.    Co.   V.    Hallock.   27   N.   J.  Co.  of  North  America,  1  Wash.   (U. 

L.   ()45,    72   Am.    Dec    379,   aff'g   26  S.   C.    C.)    93,   Fed.    Cas.   No.    7,920. 

N.  J,  L.  268;  Perkins  v.  Wasliiiigton  See  1  Arnould  on  Mar.  Ins.   (8lli  ed. 

Ins.  Co.  4  Cow.  (N.  Y.)  615;  Hamil-  Hart  c\:  Simey)  p.  176,  sec.  130. 
Inn  V.  livcoming   ins.  ('o.  5  Pa.  St.        ^"^  IIepl)urn  v.  Auld,  1  Cranch    (5 

:;:;!).  U.  S.)   .321,  331,  2  L.  ed.  122.     See 

'^Lipman     v.    Niagara     Fin-     Ins.  Mitchell    v.    Fnion    Life   Ins.   Co.   45 

Co.  121  N.  Y.  454,  8  L.R.A.  719,  24  Me.  104,  71  Am.  Dec,  529;  American 

5769 


§  3470  JOYCE  ON  INSURANCE 

tliat  it  (loos  lie  wIkm'i'  iiKlorsoincnls  upon  a  j)()licy  are  not  uiuler 
seal,  il"  the  ori.uinal  eonlnu-t  contains  nothing-  which  contiiuies  it 
in  force  as  a  specialty  and  hinds  the  conii)any  hy  such  indorse- 
ments." {r^o  in  another  early  case  debt  is  held  to  be  the  proper  form 
of  action  to  riH'o\er  upon  a  policy  of  insurance  renewed  by  parol 
indorsement.^^  Again,  where  a  policy  containing  a  covenant  that 
insurance  should  continue  and  be  in  force  from  the  expiration  of 
the  time  mentioned  therein  for  its  duration  so  long  as  the  insured 
or  their  assigns  should  continue  to  jiay  the  life  premium,  provided 
that  such  premium  were  actually  paid  to  the  company  and  indorsed 
on  the  policy,  or  a  rcceii)t  given  therefor  by  the  company,  is  issued 
under  seal  to  a  firm  then  composed  of  two  members,  but  to  which 
a  third  member  is  afterward  admitted  without  change  in  the  name 
of  the  firm,  and  the  firm  so  constituted  continues  to  pay  the  pre- 
mium as  covenanted  in  the  policy,  taking  renewal  receipts  there- 
for not  under  seal,  upon  the  happening  of  a  loss,  the  firm  as  con- 
stituted at  the  date  of  the  renewal  receipt  cannot  maintain  an 
action  of  assumpsit  thereon.  But  such  firm,  so  constituted,  may 
maintain  such  an  action  on  another  renewal  receipt  given  by  the 
same  company,  wdiere  the  policy  issued  to  the  firm  before  the 
admission  of  the  new  partner  contained  no  covenant  for  its  exten- 
sion from  year  to  year,  but  expressly  declared  that  the  insurance 
.should  continue  for  the  term  of  one  year,  and  no  longer.  And 
want  of  notice  to  the  company  of  the  change  in  the  firm  cannot 
affect  the  right  to  recover  in  that  case.*^"  It  is  also  held  if  a  policy 
provides  that,  upon  payment  of  the  premium  and  a  renewal  receipt 
being  given,  the  policy  shall  continue  in  force,  an  action  of  cove- 
nant may  be  brought  upon  such  renewal.^ 

In  cases  relating  to  a  failure  to  levy  an  assessment  it  may  be  a 
question  whether  an  action  at  law  should  first  be  brought,  or 
whether  the  action  should  be  a  writ  of  mandamus.^  So  quo  war- 
ranto may  be  a  proper  remedy  in  certain  cases  against  an  insurance 
company.^  Again,  an  insured  has  but  one  cause  of  action  against 
a  third  party  for  the  wrongful  destruction  of  his  property  by  fire. 

Popular  Life  Ins.  Co.  v.  Dav,  39  N.  ^o  Firemen's  Ins.  Co.  v.  Floss,  67 

J.  L.  89,  23  Am.  Rep.  198;  4  Tliomp-  :\rd.  403,  1  Am.  St.  Rep.  398,  10  Atl. 

son  on  Corporations,  see.  5071.  139. 

Insurance:  indebitatus  assumpsit:  ^  Herron  v.  Peoria  Marine  &  Fire 

pleadin-,',  see  Me.  Laws  1915,  p.  319.  Ins.    Co.   28    111.   235,   81   Am.   Dec. 

See  §  36G8  herein.  272. 

^8  Mutual   l-'ire  Ins.   Co.   v.   Deale,  ^  See  §  3473  lioroin, 

18  :Md.  20,  79  Am.  Dee.  673.  »  gee  §  3478  herein. 

^^  People's  Ins.  Co.  v.  Spencer,  53 
Pa.  St.  353,  91  Am.  Dec.  217. 
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and  when,  in  a  suit  to  recover  for  the  entire  loss,  the  loss  on  a  cer- 
tain part  of  the  property  is  excluded  in  the  assessment  of  damages, 
his  right  of  action  therefor  is  effectually  released.* 

The  forms  of  action  upon  a  policy  in  the  several  states  must, 
however,  de[>end  largely  upon  those  code  provisions  as  to  civil 
procedure  or  practice  which  exist  in  a  majority  of  jurisdictions;^ 
but  it  may  be  generally  stated  that  such  form  may  be  designated 
as  a  comi)laint  or  petition.  In  the  United  States  courts  the  system 
of  pleading  differs,  and  the  codes  are  not  of  force  in  original 
actions,  and  the  (^ue^tion  of  the  form  of  the  action  may  be  of  more 
importance,  espoeially  upon  questions  of  jurisdiction  of  law  or 
equity.  Although  under  the  codes  the  form  may  not  be  important, 
yet  the  distinction  between  law  and  equity  is  not  abrogated. 

§  3470a.  Form  of  remedy:  anticipatory  breach  or  renunciation  of 
contract. — It  is  declared  in  a  Virginia  case  that:  "In  England 
and  in  a  number  of  states  in  this  country,  including  Virginia,  it 
has  been  held  that  where  there  has  been  a  total  refusal  on  the  part 
of  one  of  the  contracting  parties  to  perform  the  contract  on  his 
jjart  the  other  may  elect  to  sue  at  once  without  waiting  for  the 
time  of  i^erformance  to  arrive.^  But  in  order  to  do  this  there  must 
be  a  distinct,  unequivocal,  and  absolute  refusal  to  perform  the 
contract. ■■ '  It  was  accordingly  held  in  said  case  that  a  judgment 
of  the  law  and  equity  court,  which  sustained  a  demuiTer  and  dis- 
missed the  petition  on  the  ground  that  the  declaration  did  not  aver 
a  distinct,  unecpiivocal.  and  absolute  refusal  to  perform  the  con- 
tract on  the  part  of  defendant,  must  be  afhrmed  but  without  preju- 

*  Packliam  v.  German  Fire  Ins.  Co.        "^  Lee  v.  Mutual  Reserve  Fund  Life 

91  Md.  515,  50  L.R.A.  828,  80  Am.  Assoc.  97  Va.  160,  33  S.  E.  356,  28 

St.  Rep.  461,  46  Atl.  1066.  Ins.   L.    J.    724,   citing   on   this  last 

'  See   Maxwell   on    Code    Pleading  point :  Dinj^ley  v.  Oler,  117  U.  S.  490, 

(ed.  1892)   for  forms  of  complaints,  29  L.  ed.  984,"'6  Sup.  Ct.  850;  James 

petitions,   and   answers,   pp.   688-95,  v.    Kiblcr's    Admr.    94    Va.    165,   26 

806.      For   further   consideration   of  S.  E.  417;  Johnstone  v.  Milling,  16 

the  subject  of  pleading  under  codes,  Q.    B.    Div.    460,    467;    Benj.    Sales 

in  rquity,  in  the  Federal  court.s,  pro-  (2d   ed.)    sec.   568.      See   also   as   to 

codure  and  forms,  reference  may  be  the  general  rule,  Lake  Shore  &  M. 

had  generally  to:  Bates  (1908)  ;  Bay-  S.  R.  Co.  v.  Richards,  152  111.  59,  30 

lies  (code:  1904);  Estees  (by  Bonie:  L.R.A.  33,  38  N.   E.  773;   Parrot  v 

1898);     Fletcher     (Ef|nity:     1902);  Me  ican    Central    R.    Co.   207   Mass 

Foster  (Fed.:  1913);  Hughes  (^^■d.:  184,  34   L.R.A. (N.S.)    26,   93  N    E 

1913);  Pomeroy  (Tode:  1904);  Rose  .590. 

(Code:  Fed.:  1907)  ;  Shipinan  (E(|ui-        On  right  of  beneficiary  to  sue  in- 

ty:  1907);  Sutherland  (Code:  1910).  surer    for   breach    of   contract    other 

^Cilitu/  James   v.   Kil)l(r's   .\diiir.  tiian    failure   to    pay   indemnity,  see 

94  Va.  165,  26  S.  E.  417;   ll..fl.sler  note  in  4  L.R.A. (N^S.)  870 
V.   De  La  Tour,  2   Ell.  &  B.  678,  6 
Eng.  Rul.  Cas.  576. 
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iVuo  to  tlio  vi.ulit   of  ilu'   i)laii\till's   to   iiistiluh'  such   ollior  proper 
proiotHlinu   as   tlu>y    luitilit    bo   advised.      In    other   words,    it   was 
deeided  that  an  averment  that  the  defendant,  a  nmtnal  association, 
had  given  notice  that  if  an  assessment,  claimed  to  he  illeual,  was  not 
paid  on  or  before  a  certain  time  the  policy  and  all  i)ayment^  there- 
on would  he  forfeited,  was  insuHlcient  to  show  an  absolute  aban- 
donment and  repudiation  of  the  contract,  especially  so  where  it 
also  ai>peared  that  the  action  was  not  hrouftht  initil  after  the  time 
desiunated  for  declaring  the  policy  forfeited.     Another  point  de- 
cided was  that  under  the  code  of  that  state  an  action  for  antic- 
ijiatory   l)reaeh  of  contract  is  precluded  before  assured's  death.* 
So  a  refusal  to  pay  sick  bcnelits  and  an  absolute  repudiation  of 
liability  under  the  claim  that  the  contract  was  a  life  policy  justifies 
a  rescission  and  a  recovery  of  damages  for  the  amount  of  premiums 
paid  w'ith  interest  less  any  amounts  paid  assured  under  the  con- 
tract; but  wliere  the  refusal  is  only  to  pay  sick  benefits  and  there 
is  no  absolute  re]>udiation  of  the  contract  the  damagas  recoverable 
are  limited  to  the  jiayments  to  which  assured  is  entitled  under  the 
contract.^     It  is  decided  in   New  Jersey  that  if  one  party,   in 
advance  of  the  time  for  performance,  repudiates  an  agreement  it 
dispenses  with  the  further  performance  of  conditions  precedent; 
and,  also,  that  in  case  of  such  repudiation  in  toto  a  party  to  said 
agreement,   instead  of  rescinding  the  contract,   may   treat   it  as 
rescinded   merely  for  the  purposes  of  further  performance  and 
hold  the  wrongdoer  liable  for  the  damages  sustained  by  reason  of 
said  repudiation.^"     Under  a  Pennsylvania   decision,   where  one 
party  to  a  contract  under  seal  refuses,  without  right,  to  perform 
his  part,  as  a  general  rule  the  other  party  may  elect  either  to  sue 
on  the  contract  to  recover  damages  for  the  breach,  or  to  rescind  the 
contract  and  sue  in  assumpsit  to  recover  Ijack  money  paid  under 
the  contract  for  which  no  substantial  benefit  has  been  received  by 
him." 

The  doctrine  of  vested  inter&st  in  the  beneficiary  has  also  been 
invoked,  it  being  held  that  in  the  absence  of  such  interest  he  can- 
not maintain  an  action  in  case  of  wa'ongful  repudiation, ^^  but  that 
if  he  has  a  vested  interest  he  may  bring  an  action  for  damages  when 

*  Lee  V.  Mutual  Heserve  Fund  Life  and  note,  on  right  to  rescind  or  aban- 

Assoc.  97  Va.  JOO,  33  S.  E.  356,  28  don  contract  because  of  failure  or  in- 

Ins.  L.  J.  724.  al;ility    of    other    party    to    i^erform 

^American    National    Ins.    Co",    v.  within  time  designated  where  time  is 

Wilson,  —  Tex.   Civ.   App.  — ,  176  not  of  the  essence  of  the  contract. 

S.  W.  623.  "  American   Life  Ins.   Co.  v.   Alc- 

10  Holt    V.    United    Security    Life  Aden,  109  Pa.  St.  399,  1  Atl.  256. 

Ins.   &   Trust   Co.  76  N.   J.  L.  585,  ^^  Sloeum     v.     Northwestern     Na- 

72   Atl.   301,   21   L.K.A.(N.S.)    691,  tional  Life  Ins.  Co.  135  Wis.  288,  14 
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the  contract  has  been  wrongfully  repudiated.^'  And  in  the  Viv- 
ginia  case  above  noted  it  was  decided  that  it  was  not  a  ground  of 
demurrer  that  the  right  of  one  of  the  beneficiaries  in  the  policy 
was  a  contingent  and  not  a  vested  one,  and  that,  therefore,  there 
was  a  misjoinder  of  parties,  since,  by  the  express  terms  of  the  code, 
a  misjoinder  of  parties  was  not  a  fatal  defect.^* 

We  have  seen  that  in  Connecticut,  in  case  of  wrongful  termina- 
tion of  the  contract  by  insurer,  an  action  to  recover  back  the  pre- 
miums paid  relying  upon  the  implied  promise  to  keep  the  policy 
alive  will  not  be  sustained  but  that  the  policyholder  has  the  elec- 
tion of  three  remedies:  (1)  To  consider  the  policy  terminated 
and  recover  its  just  value  in  a  proper  action  therefor:  (2)  To 
institute  an  equitable  proceeding  to  adjudge  the  policy  in  force,  and 
tlie  question  of  forfeiture  could  then  be  determined;  (3)  To  tender 
the  premiums,  and  when  the  policy  becomes  payable,  an  action 
may  be  brought  upon  the  policy  and  the  question  of  forfeiture  be 
then  tested.^* 

It  has  been  held  in  New  York,  however,  that  an  action  at  law 
does  not  lie  for  damages  for  breach  of  the  contract  while  the  policy 
is  in  force  and  before  the  time  for  performance  but  that  the  proper 
remedy  is  in  equity  to  compel  recognition  of  the  policy. ^^ 

§  3471.  No  action  against  insurers:  refusal  to  insure:  conspiracy. 
— The  otliceis  of  several  insurance  companies  may  combine  and 

L.R.A.(N.S.)  1110,  128  Am.  St.  Rep.  Life  Assoc,  v.  Ferrenbaeh,  144  Fed. 
1028,  115  N.  W.  790  (a  case  of  right  342,  75  C.  C.  A.  304,  7  L.K.A.(N.S.) 
to  recover  back  premiums  paid).  1103  [annotated  on  measure  of  dam- 
On  remedy  of  beneticiary  on  repu-  ages  for  wrongful  cancelation  of  pol- 
diation   of   contract    bv    in.surer,   see  icy   issued   on   assessment   planj,   35 
note  in  14  L.K.A.(X.8". )   1111.  Ins.  L.  J.  622,  627   [to  the  point  of 
As  to  return  of  premiums:  breach  measure  of  damages  and  as  rcspect- 
of  contract  by  insurer,  see  §§  1048  ing  the  rule  allowing  a  recovery  of 
et  seq.  herein.  all    premiums    paid    where    insured 
^^  Merrick     v.     Northwestern     Na-  elects   to   sue   lor   damages] ;    Krebs 
tional  Life  Ins.  Co.  124  Wis.  221,  109  v.  Security  Trust  &  Life  Iils.  Co.  150 
Am.   St.  Rep.  931,  102  N.  W.  593.  Fed.  294,  37  Ins.  L.  J.  136,  140   [to 
As    to    vested    interest    in    beneli-  i)oints  stated   in   above  text   and   to 
<'iary:  regular  life  policy,  see  §{5  730  measure    of    damages];    Merrick    v. 
et  .seq.  herein.     As  to  vested  interest  Northwestern- Natidual  Life  Jus.  Co. 
of  beneliciarv  under  mutual  or  fra-  124  Wis.  221,  109  Am.  St.  Rej).  931, 
temal    benefit   eertilicate,  see  §§  741  102  N.  W.  933,  M  Ins.  L.  J.  567,  570 
et  .seq.  herein.  [to  jxiint-s  stated  in  above  text  and  to 

"Lee    v.    Mutual     Reserve    Fund  measure    of    damages]). 
Life  Assoc.  97  Va.  100,  33  S.  E.  356,        See  §  1659  herein  i'or  statement  of 

28   Ins.   L.   J.   724.  rule. 

'*  Day  V.  Connecticut  General  Life        ^°  Kelly   v.    Security   Mutual   Life 

Ins.  Co.  45  Conn.  480,  29  Am.  Rep.  Ins.  Co.  186  N.  Y.  16,  9  Ann.  Cas. 

093.     (Cited  in  Mutual  Reserve  Fund  661,  and  note,  78  N.  E.  584. 
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M't'uso  to  iii.-urc  \\\v  ])r(ii>iMly  of  a  person,  w  lu'Vi'  the  uu'aiis  oiuiiloyod 
are  not,  in  tluMnsolves,  illeual  or  iuinioral.  and  in  such  ca.^c  no 
action  lies  against  Ihcni  on  the  ground  of  conspiracy  a.uainst  the 
insured.  The  insurers  are  held  to  have  a  right,  either  individually 
or  oolloclively,  to  refuse  a  risk  which  they  for  any  reason  may  not 
ilcsire  to  assume.  And  though  such  refusal  may  lie  malicious,  or 
Itasod  upon  any  motive  however  improi)Oi".  still  the  insured  is  held 
to  have  no  right  of  action  where  there  is  no  violation  of  any  right 
to  demand  insurance  under  the  law,^''  So,  in  a  similar  case  where 
several  companies  coml)ined  and  agreed  with  each  other  that  they 
would  refuse  the  issuance  of  any  policies  upon  any  ship  or  boat 
upon  which  a  particular  person  should  be  employed  as  ma-stcr,  it 
w;\s  lield  that  no  action  for  damages  would  exist  against  such  com- 
panies on  the  ground  of  conspiring  to  prevent  such  person  from  ob- 
taining employment,  for  their  motives  could  not  be  questioned, 
whether  malicious  and  with  the  sole  design  of  injuring  the  plain- 
tiff or  not.^^ 

§  3471a.  Conspiracy  to  ruin  competitor  insurer's  business  by 
employing  its  agents. — A  consjiiracy  in  employing  agents  of  an 
insurer  by  competitors  in  order  to  ruin  the  former's  business  is  a 
basis  of  action  for  damages. ^^ 

§  3471b.  Fraudulent  combination  to  obtain  policy:  one  party 
cannot  recover  share  of  proceeds  from  the  other. — When  insured 
and  the  beneliciary  enter  into  a  fraudulent  conspiracy  to  obtain 
a  life  policy,  which  is  void  for  want  of  insurable  interest,  neither  of 
them  can  recover  of  the  company,  and  if  either  of  them  does  ob- 
tain the  proceeds  of  the  policy,  the  other  cannot  recover  of  him.^° 

§  3472.  Several  policies  upon  same  property:  double  insurance: 
pro  rata  clause. — It  there  are  several  ])olicies  upon  the  same  piece 
of  property,  or  if  double  insurance  has  been  efi'ected,  the  insured, 
in  the  absence  of  any  clause  in  the  policies  providing  for  a  liability 
only  to  a  proportionate  shai'e  of  the  loss,  may  sue  any  one  of  the 
insurers  for  the  whole  loss;  or  if  one  policy  is  not  suilicient  to  cover 
the  entire  loss,  he  may  recover  from  any  set  of  insurers  the  full 
a.mount  of  loss,  the  co-insurers  being  liable  to  them  for  contribu- 
tion.^   The  policy  in  many  instances,  however,  contains  a  pro  rata 

"Hunt  V.   Simonds,   19   Mo.   583.  20  Howe   v.   Griflin,   126   Ky.   373, 

"  Orr  V.  Home  Mutual  Ins.  Co.  12  128  Am.  St.  Kcp.  29(3,  103  fS.  \V.  714. 

La.  Ann.  255,  G8  Am.  Dec.  770.  Fraud:    Collusion    of    agent    with 

^^  Globe  V.  Rutgers'  Fire  Ins.  Co.  applicant   to  defraud  insurer,  see  § 

97  Miss.   148,   29   L.li.A.(N.S.)    809  504  herein. 

(annotated  on  basis  ot  distinction  be-  ^  Watson     v.     Insurance     Co.     of 

tween  ab.solute  and  riualilied  rights  as  North  America,  3  Wash.    (U.   S.   C. 

atTecting  right  to  inquue  into  motive),  C.)  1,  Fed.  ('as.  No.  17,280;  Thurston 

52  So.  454.  V.  Koch,  4  Dail.   (U.  S.  C.  C.)   348, 
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clause  providing  that  the  insurer's  liability  under  the  policy  shall 
not  be  greater  than  the  amount  insured  therein  shall  bear  to  the 
whole  amount  of  the  insurance  upon  the  property,  such  provision 
referring  to  other  or  double  insurance,  and  not  to  insurances  upon 
different  interests.^  In  such  a  case  the  insured  can  only  recover  such 
proportionate  share  from  each  insurer.^  But  an  insurer  who  has 
l^aid  the  amount  of  a  loss  can,  in  a  case  of  double  insurance,  recover 
a  ratable  contribution  from  the  other  insurer.*  Jf  an  insurer  under 
such  a  policy  pays  to  the  insured  more  than  its  proper  share,  it  is 
held  that  the  insured  may  still  recover  from  the  others  to  the  ex- 
tent of  their  liability,  independent  of  the  excess  paid  by  any  in- 
surer beyond  his  liability,*  and  the  insurer  can  have  no  recourse 
to  compel  the  other  insurers  to  contribute  to  him  except  in  case  of 
fraud  on  the  accepted  facts.^ 

§  3473.  Failure  or  refusal  to  levy  assessment:  action  for  breach 
of  contract. — If  ihe  certilicate  in  a  mutual  benelit  society  or  in- 
surance organization  provides  for  an  assessment  to  be  made  upon 
the  happening  of  a  certain  event,  an  action  at  law  for  breach  of 
contract  may  be  maintained  against  the  organization  in  case  of  a 
failure  to  levy  such  an  assessment.' 

But  it  is  held  that  only  nominal  damages  may  be  recovered  for 
refusal  to  make  the  assessment  in  accordance  with  the  stipulations 
within  the  certificate.'    There  is.  however,  much  authoritv  for  the 


I  L,  ed.  862,  Fed.  Cas.  No.  14,016;  S.)    348,  1  L.  ed.  862,  and  see  an- 

Croinie  v.  Kentufkv  &  Louisville  Mu-  other  opinion  in  4  Dall.  Appx.  xxxii 

tual  Ins.  Co.  15  B.' Mon.  (Ky.)  432;  (C.  Ct.) 

Wi<je:in  v.  SufTolk  Ins.  Co.  18  Pick.  *  Connecticut  Fire  Ins.  Co.  v.  Mer- 

(35  Mass.)    145,   29  Am.   Dec.   57G;  chants'  &  Mechanics'  Ins.  Co.  1  Va. 

Xewbv    V.    Keed,    1    W.    Black.    41  (i,  592,  15  Ins.  L.  J.  615. 

14  Eng.  Rul.'Cas.  498.     See  §§  2489  « Lucas    v.    Jefferson    Ins.    Co.    6 

ct  .seq.  herein.  Cow.    (N.  Y.)    635. 

Reinsurers'      liability:      pro      rata  '  Lawlcr  v.  Murphy,  58  Conn.  294, 

clause,  see  §   133  herein.  8    L.Ii.A.    113,    20    Atl.    457;    Kaw 

As  to  statutory  provisions  rep:ulat-  Life  Assn.   v.   Lenik(>,  40   Kan.   142. 

ing  valued  policies  as  afifectin":  pro-  19  Pac.  337;  Earnshaw  v.  Sun  Mu- 

visions  of  policy   for  prorating  loss  tual  Aid  Soc.  (58  M<l.  4()5,  0  Am.  St. 

in  case  of  concurrent  insurance,  see  Rep.    460,    12    Atl.    884;    Bentz    v. 

note  L.R.A.1916F,  997-1001.  Northwestern    Aid    Assoc.    40    Minn. 

2  Titus  V.  Glens  Falls  Ins.  Co.  81  202,  2  L.R.A.  784,  -41  N.  W.  1037; 

N.  Y.  410,  415,  8  Abb.  X.  (".  315.   Sec  Reynolds      v.      E(|uitable      Accident 

{5§  2492  et  seq.  herein.  A.ssoc.  49  Hun  (N.  Y.)  ()05.  59  iliui. 

'  See   Luca.s   v.   .Tefferson    Ins.    Co.  13,    1    N.   Y.    Siipp.    7;i8. 

6  Cow.  (N.  Y.)  6.35.     Sec  also  Haley  "  Curtis  v.  Mutual  Benefit  Life  Lis. 

V.    Dorchester    Miitn;il    Ins.    Co.    12  Co.  48   Conn.   98;   Bailey   v.   Mutual 

Gray   (78   Mass.)    543,  s.  c.   1    Allen  Benelit   Assoc.   71    Iowa,"  ()89,  27   N. 

(83  Mass.)   .5.36,  and  §S  2192  el  sec].  \V.   770;   Newman   v.   Covenant    Mu- 

hereiii.  tual  Benefit  Assoc.  72  Iowa,  242,  33 

*  Thurston  v.  Koch,  4  Dall.   (4  U.  N.   W.   662;   Garretson  v.  Equitable 
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contrary  \  iow  thai  the  I'laintill  .-liall  he  onlitlc(l  to  a  recovery  to 
the  full  amount  whieh  niiiiht  he  received  under  the  certilicate. 
plaiin^  the  hurden  of  jiroof  upon  the  defendant  to  show  that  sui-h  a 
sum  would  not  have  heen  realized  by  an  assessment.^  Where  a 
certificate  proviiled  for  the  levyinti;  of  an  assessment  and  the  pay- 
ment of  eiiihty  i)er  cent  of  the  amount  realized  tlierefrom  to  the 
lieneruiarv.  which  provision  the  comi)any  refused  to  com|)ly  with, 
and  denied  liability,  it  bein.i2,  shown  that  if  the  assessment  had  been 
made  a  substantial  sum  would  ha\e  been  realized,  tlie  com[)any  was 
held  liable  for  dama.ues.^" 

.\n  action  at  law  may  be  brought  upon  the  certifieate  without 
lirst  resorting  to  mandamus,  and  recovery  may  be  had  by  [)roof 
of  the  amount  that  such  assessment  would  realize.^^  And  a  mutual 
insurance  association  issues  a  policy  to  one  of  its  members  whereby 
it  agrees  to  pay,  on  his  death,  the  amount  therein  named  "from 
the  death  fund  of  tlie  as."^ociation  at  the  time  of  such  death,"  and 
if  the  contract  further  provides  that  whenever  the  death  fund  is 
insutiicient  to  meet  existing  claims,  "a  call  shall  be  made  upon 
this  entire  class  of  membership  in  force,"  and  the  association, 
after  due  notice  of  death,  neglects  to  make  the  call  necessary  to 
produce  the  death  fund  required  an  action  may  be  sustained 
against  it  for  the  amount  of  a  policy  without  first  resorting  to  pro- 
ceedings in  equity  to  compel  the  levying  of  a  call  or  assessment. 
This  latter  is  cumulative  merely,  and  the  association  cannot  suc- 
cessfully urge  its  own  lack  of  duty  in  not  making  a  call  as  a  defense 
to  an  action  brought  upon  its  policy.^^ 

§  3473a.  Same  subject:  decisions. — An  action  at  law  will  lie  on 
a  mutual  policy  which  promises  to  pay  a  delinite  amount,  although 
payment  is  conditioned  upon  the  same  being  realized  Jrom  assess- 
ments, as  this  is  simply  a  method  of  securing  the  fund.^^     So  an 


Mutual  Assoc.  74  Iowa,  419,  38  N. 
W.  127. 

^  Luedei-s  v.  Hartford  Life  Annu- 
ity Ins.  Co.  12  Fed.  465,  4  McCrarv 
(U.  S.  C.  C.)  140;  Lawler  v.  Murpliv, 
.58  Conn.  294,  8  L.R.A.  113,  20  Atl. 
457;  Elkliart  Mutual  Aid  Benevolent 
&  Relief  Assoc,  v.  Houghton,  103  Ind. 
2.-i{i,  53  Am.  Hep.  514,  2  N.  E.  7()3. 
But  see  Newman  v.  Covenant  Mutual 
Benefit  Assoc.  72  Iowa,  242,  33  X.  W. 
(j(j2;  Tobin  v.  Western  Aid  8oe.  72 
If.wa,  261,  33  N.  W.  603. 

^".Jackson  v.  Northwestern  Mutual 
Relief  Assoc.  73  Wis.  507,  511,  2 
L.R.A.  786,  41  N.  W.  708. 


11  Dotv  v.  New  York  State  Mutual 
Benefit  Assoc.  55  Hun,  612,  9  N.  Y. 
Supp.  42,  29  N.  Y.  St.  Rep.  896, 
alld  132  N.  Y.  596,  30  N.  E.  1151; 
O'Brien  v.  Home  Benefit  Soc.  57 
Hun  (N.  Y.)  589,  11  N.  Y.  Supp. 
125;  Darrow  v.  Family  Fund  Soc. 
116  N.  Y.  537,  15  Am.  St.  Rep.  430, 
6  L.R.A.  495,  22  N.  E.  1093. 

12  Darrow  v.  Family  Fund  Soc. 
116  N.  Y.  537,  6  L.R.A.  495,  15 
Am.    St.   Rep.   430,   22  N.   E.   1093. 

13  Follis  v.  United  States  Mutual 
Accident  Assoc.  94  Iowa,  435,  28 
L.R.A.  78,  58  Am.  St.  Rep.  408,  62 
X    W.  807. 
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action  at  law  will  lie  against  a  mutual  aid  society  for  failure  to 
make  assessment  to  pay  benefits  as  stipulated  in  the  certitieate  of 
membership,  upon  a  declaration  alleging  with  other  proper  aver- 
ments, a  failure  to  make  the  assessment,  and  averring  that  if 
such  assessment  had  been  duly  made  it  would  have  resulted  in  the 
collection  of  the  maximum  payable  under  the  certificate,  and 
claiming  that  sum  as  damages  for  such  failure,  and  the  plaintiff 
would  be  entitled  to  recover  what,  upon  proof,  he  could  show  such 
assessment  would  have  yielded  if  it  had  been  duly  made.^*  Again, 
where  the  policy  does  not  make  the  payment  of  any  sum  contingent 
on  an  assessment,  or  on  the  collection  of  an  assessment,  but  agrees 
to  pay  a  principal  sum  represented  by  the  payment  of  two  dollars 
for  each  member  in  a  certain  division,  within  sixty  <iays  after  the 
proof  of  death,  and  the  number  of  members  is  proved  to  be  suf- 
ficient to  pay  the  loss  if  an  assessment  were  made,  an  action  at 
law  may  be  maintained  for  the  amount  of  the  loss;  the  remedy  is 
not  solely  in  equity  for  a  specific  performance  of  the  contract.^* 
When  a  mutual  benefit  life  insurance  association  incorporated 
under  the  laws  of  Minnesota,  and  dependent  upon  securing  such 
amount  as  may  be  required  to  meet  and  liquidate  death  claims 
through  assessments  upon  its  members,  refuses  to  make  an  assess- 
ment in  a  proi>er  case,  the  remedy  is  by  an  action  for  a  breach  of 
•  ■(jntract.^®  And  if  a  membership  insurance  coiii])any,  proceeding 
on  the  assessment  phm.  insures  the  life  of  a  member,  the  beneficiary 
may  maintain  an  action  al  law  on  the  contract,  though  the  com- 
l)any  has  refused  or  neglected  to  make  the  proper  assessment. 
The  company  cannot  defeat  a  recovery  in  such  an  action  by  show- 
ing that  it  has  not  made  an  assessment.  To  permit  it  to  do  so 
would  be  to  allow  it  to  take  advantage  of  its  own  wrong. ^''  So  a 
member  of  a  benefit  association  entitled  to  a  definite  sum  under 
tiie  terms  of  his  certificate  payable  out  of  a  disability  a.s^e.^sment 
levied  upon  the  members  of  such  association,  may  recover  the 
;i mount  in  an  action  of  contract  against  the  a.<sociation  for  breach 
f  its  implied  agreement  to  levy  such  a.ssessment," 

'*  I'larnsliaw    v.    Sun    .Mutual    Aid  ^^  Beulz      v.      North  western      Aid 

Sor.  <J8  Md.  405,  (J  Am.  Si.  liep.  4(J(),  A.ssoc.  40   Minn.  202,  2   \Ai.A.  784, 

12  At  I.  HH4.  41  N.  W.  1037. 

'' I'liited  States  .Mut.  Acii.  Assoc.  ^^  Lake  v.   Minnesota  Masonic  Re- 

V.    Harry,   131    l'.   S.    100,  .33   L.  ed.  lief  As.soe.  61  Minn.  !)(>,  52  Am.  St. 

00,  !)  Sup.  C't.  755.     Cited  in  Follis  Rep.  538,  63  N.  W.  263. 

V.    United    States    Mutual    Aeeident  *'  Garcelon   v.  Commereial  'I'lavel- 

Ah.h(k'.  !)4   I<»wa,  4.37,  28   L.R.A.  79,  ers'     Ea.stern     Accident     Assoc.     184 

58  Am.  St.  Rep.  408,  62  N.  W.  807.  Ma.ss.  8,   100  Am.   St.   Rep.  540,  67 

Hut  as  to  Io\v!i.  sec  note  1!»  to  §  .3274  N.  K.  8(i8,  195  Mass.  531,  10  L.R.A. 

lierein.  (N.S.)  961,  81   X.  K.  201.     See  Bur- 
Joyce  ills.  \(.l.  v.— 36:1.         5777 
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§  3474.  Failure  or  refusal  to  levy  assessment:  mandamus;  con- 
clusion.— There  is  t^unie  conlliet  l»et\veen  the  c'ourlv><  as  to  whether  a 
iiKuulaiiius  will  lie  to  ediiiiiel  Ihc  levvinii;  of  an  assessment,  in  case 
of  the  refusal  or  I'ailure  of  a  iiiulual  (•()iiii)any  so  to  do  in  com- 
jiliaiu'e  with  the  t-ontraet,  prior  lo  any  action  to  decide  the  liahility 
of  the  defendant.  There  are  some  decisions  in  favor  of  this  rem- 
edy, and  in  several  instances  wIkmc  the  action  litis  been  bronght 
demanding-  jndunient  for  the  amount  of  the  policy  or  certificate 
the  pUuntifi'  has  been  permitted  to  amend  liis  petition  so  as  to 
include  therein  a  prayer  for  mandamus  to  compel  the  levying  of 
on  ai«sessment.  In  two  cases  in  Iowa,  however,  it  has  been  held 
that  mandamus  is  not  the  proper  remedy,  since  wliere  the  company 
or  association  deny  all  liability  the  question  of  such  liability  should 
be  settled  lii'st  in  a  proper  action  in  a  court  of  law.^^  The  issuance 
of  the  writ,  it  is  said,  does  not  decide  this  question,  the  writ  being 
issued  in  those  cases  where  an  established  right  exists.^"  And 
from  a  consideration  of  the  question  this  would  seem  to  be  the 
better  rule,  for  mandamus  does  not  appear  to  be  a  pro[)er  remedy 
in  sueh  case.  It  Avould  seem  that  mandamus  would  not  lie  until, 
as  we  have  stated,  the  question  of  the  liability  of  the  defendant 
has  been  determined  in  an  action  at  law,  since  otherwise  the  com- 
pany, having  a  good  defense  at  law,  might  in  many  instances  be 
compelled  to  comply  with  the  order  of  the  court,  which  would  be 
manifestly  unjust.  It  is  held,  however,  that  where  a  judgment 
has  been  rendered  upon  a  certificate,  and  the  society  has  made  no 
assessment  to  satisfy  it,  the  execution  being  returned  unsatisfied, 
mandamus  lies  to  compel  the  levying  of  such  an  assessment  by  the 
society  to  pay  such  judgment.-^  In  such  a  case  mandamus  would 
seem  to  be  the  proper  remedy,  though  it  has  been  decided  in  Mich- 
igan that  such  proceedings  do  not  lie,  but  that  the  remedy  wa.s 


den  V.  Massachusetts  Safetv  Fund 
Assoc.  147  Mass.  360,  1  L.R'.A.  146, 
17  N.  E.  874. 

^^  Newman  v.  Covenant  Mutual 
BeneHt  Assoc.  76  Iowa,  56,  40  N.  W. 
87,  14  Am.  St.  Rep.  196,  1  L.R.A. 
659;  Rainsbarger  v.  Mutual  Aid 
Assoc.  72  Iowa,  191,  33  N.  W.  626. 
See  §  3516,  a.s  to  specific  performance 
of  contract  to  levy  assessment.  See 
.Johnson  v.  Hawkeve  Ins.  Co.  171 
Iowa,  425,  152  N.  'W.  561,  46  Ins. 
L.  J.  74,  where  the  remedy  was  held 
to  be  in  equity  and  that  tlie  cause 
would  not  be  transferred  to  the  law 
.side  of  the  court  to  be  tried  by  a  jury. 
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Equity:  failure  or  refusal  to  levy 
assessment,  see  i^  3519b  herein. 

^^  Excelsior  Mutual  Aid  Assoc,  v. 
Riddle,  91  Ind.  84;  Burland  v.  North 
Western  Benefit  Assoc.  47  Mich.  424, 
11  N.  W.  269;  Bates  v.  Detroit  Mu- 
tual Benefit  Assoc.  47  Mich.  646. 

^  People  V.  Masonic  Guild  &  Mu- 
tual Benefit  Assoc.  126  N.  Y.  615,  27 
N.  E.  1037,  34  N.  Y.  St.  Rep.  333, 
rev'g  58  Hun,  395,  12  N.  Y.  Supp. 
171.  See  Miner  v.  Michigan  Mutual 
Benefit  Assoc.  65  Mich.  84,  31  N. 
W.   763,  decided  under  statute. 
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in  sequestration  j^roceedings.  This  decision  was,  however,  given 
under  a  statute  ^  which  provided  that  in  case  of  an  execution  upon 
a  judgment  against  any  corporation  being  returned  unsatisfied, 
sequestration  proceedings  should  follow. 

It  will  be  seen  that  the  plaintiff  in  this  class  of  cases  has  two 
remedies,  one  in  equity  to  compel  specific  performance  of  the 
contract,  and  one  in  an  action  at  law  for  breach  of  the  contract,  in 
which  latter  case  it  is  held  that  mandamus  may  be  issued  after  an 
execution  returned  unsatisfied  to  compel  the  levying  of  an  assess- 
ment. 

§  3474a.  When  insurer  not  obligated  to  continue  issuing  assess- 
ment policies. — One  hiking  an  assessment  policy  from  a  comiiany 
having  the  right  to  issue  life  insurance  under  both  the  assessment 
and  reserve  plans  cannot,  in  the  absence  of  express  contract  require 
the  company  to  continue  the  issuance  of  assessment  policies.^ 

§  3474b.  Right  of  action  to  compel  issuance  of  paid-up  policy. — 
A  right  of  action  to  compel  issuance  of  a  jxiid-up  policy,  arises  after 
the  expiration  of  six  months  and  is  barred  by  the  running  of  the 
•limitation  period  after  that  time,  where  the  contract  provides  that 
upon  default,  a  paid-uj)  policy  for  a  proportionate  amount  of  that 
stated  upon  its  face  will  be  issued  on  certain  conditions  within  a 
specilied  time  after  default.'* 

2  How.    Stats,   sec.    8153.  p.  1969,  c.  690,  sec.  88,  to  purchase 

^  Green  v.  Hartford  Life  Ins.   Co.  of  extended   insurance   unless   policy 

130   N.    Car.    309,   51    S.    E.   887,   1  holder   has   elected    to   take   paid-up 

L.K.A.(N.S.)      623      (annotated     on  insurance,  see  United  States  Life  Ins. 

iiii:ht     of     assessment     company     to  Co.  v.  Spinks,  126  Ky.  405,  96  S.  W. 

rhanj^e  plan  or  class  of  ])olicies).  889,  13  L.R.A.(N.S.)  1053. 

*  Collman  v.  Equitable  Life  Assur.        As   to  amount  of  extended   insur- 

Soc.  133   lowa,^  177,  8  L.R.A.(N.S.)  ance  which  the  payment  of  quarterly 

1019,  110  N.  W.  444.  ]jremiums    entitles    assured    to    claim 

On  effect  of  failure  to  apply  for  iu  addition  to  the  period  yivon  him 

paid  up  insurance  within  time  stip-  by  his  payment  of  annual  premiums, 

.dated,  .see   notes  in  8  L.R.A.(N.S.)  see  Clark  v.  New  York  Lite  Ins.  Co 

19.^;  51  L.K  A.tX.S.)   1044  i,n  ;^.  Car.  258,  85  S.  E.  594. 

^Vhen  r.f?ht  to  claim  Paul-up  pol-  j^^^^  ^^^^^^^^  ^^.  ,.,t,„,,^,i  ■^^^^^,_ 
icy   must    be  exercised,  see   §^   1184  ^,^^,.^.  ^^^^,^.^.^,  ^,,^^  ^^^       ^ 

et  seq.  herein.  r     u  ^       <■  i 

As    to    necassity    of    dcnmnd    for  ^""''^    ""    payment    of    annual    pre- 

paid-up  policy;  extcmled   insurance:  '"'I""-'^    .aving   ma<le  a   loan   on    his 

net  value:  ri-ht  of  beneficiary  to  re-  !"''';'>'  "'^""'^^  ^'^  computed  according? 

cover  full   face  of  policy,  see   Fahls  *"  <"*"  »^'""«  "^  the  contract  if  valid 

V.  Connecticut  Mutual  Life  Ins.  Co.  '""'   'i'i"nd)ifruous;  aiul  Hint  if  there 

155  .Mo.  App.  13,  134  S.  W.  60,  40  ''^    :"'     indeblcdncss    to    insurer    the 

In.s.  L.  J.  692:  Rev.  Stat.  1899,  sees,  amount    of    extended    temporary    in- 

7897-7900;  Ann.  Stat.  190(i,  j).  3752.  snrance  shall  be  reduced  in  the  pro- 

That   share   of  lapsed   policy   jnust  portion  which  such  indebtedness  l)ears 

be  applied  under  N.   Y.  Laws  1892.  to  the  cash  value,  see  Rnstin  v.  Aetna 

577') 


J)^  ;547:).  ;{47ii  .lOYCK  ON  INSURANCE 

§  3475.  Election  of  insurers  to  rebuild:  garnishment. — Where  ii 
liri'  polit-y  r(int;iiiis  a  i)r()\isi(»ii  ptM-iniltinii  llic  iii.-uriM's  to  rebuild 
or  iv|tiiir  ov  rcplaii'  the  properlN'  deslroyed,  if  (he  eoinjiany  elects 
so  to  tlo  and  fails  to  ivstorc  (he  fji-operty  to  its  former  condition,  or 
to  replace  iioods  destroyed,  an  action  lies  a,i2,ainst  it  for  breach  of 
rontrai't.*  If  the  company  has  elected  to  rebuild  instead  of  paying 
the  loss,  it  taniiot  he  ^arnishced  by  any  creditor  of  the  insured  for 
a  debt  in  an\  loiiii.'^  A  (]U(>stion  may  arise  as  to  whether  an  in- 
surance coinitany.  ha\inu  incurred  a  liability  u!ider  a.  j)olicy  con- 
tainiuLi  a  clausi^  of  this  nature,  can  he  liarnishccd  by  a.  creditor  of 
the  assured  i)rior  to  an  election  by  tlie  company,  but  it  would 
seem  that  it  cannot.'  And  there  is  a  stront;  reasoning  in  support  of 
such  a  principle.  The  right  of  the  company  to  an  election  is  a  con- 
tract right,  and  it  may  be  of  a' great  advantage  to  it,  of  which  the 
action  of  garnishment  might,  if  permitted,  operate  to  deprive  it, 
especially  in  view  of  the  fact  that  such  right  may  have  been  the 
moving  cause  in  effecting  the  contract. 

§  3476.  Attachment  and  garnishment. — If  an  insurance  com- 
pany has  become  liable  to  the  insured  for  a  loss  sustained  under  a 

Life  Ins.  Co.  98  Neb.  420,  153  N.  W.  see  Francis  v.  Prudential  Ins.  Co.  of 

548.  America,  243  Pa.  380,  90  Atl.  205. 

As  to  rights  in  determination  of  As  to  computation  of  cash  surren- 
araount  to  be  applied  in  purchasing  der  value;  paid-up  or  extended  in- 
temporary  insurance:  deductions:  surance:  where  loan  on  policy,  see 
debt  from  loan:  under  Rev.  Stat,  note  23  L.R.A.(N.S.)  828. 
1909,  sec.  0946,  see  Pope  v.  New  York  *  Morrell  v.  Irving  Fire  Ins.  Co. 
Life  Ins.  Co.  192  Mo.  App.  383,  181  33  N.  Y.  429,  88  Am.  Dec.  396,  4 
S.  W.  1047.  Bennett'.s  Fire  Ins.  Cas.  766;  Wyn- 

Extended     insurance:     when    pre-  koop  v.  Niagara  Fire  Ins.  Co.  91  N. 

mium   loarus   are  an   indebtedness   to  Y.  478,  43  Am.  Rep.  080. 

be  deducted  in  computation,  see  Black  As     to     repairs     and     rebuilding: 

V.  Franklin  Life  Ins.  Co.  133  Ga.  859,  remedy:    damages,   etc.,   see   §   3103 

07  S    K   7fi  herein. 

Tluu    incmiu.H    loan    an    indebted-  ,   '  .^^  ^eld  in  Hurst  v.  Home  Pro- 

ness:  deduction  in  computing  extend-  \''f''':J''l}''^-    ^^'r   ?    i^""-    t     ' 

ed   insurance,   see   Paw  v.    Franklin  i  ^^r\^;.^^;,^"' Vt   r""!     r'^ 

Life  Ins.  Co.  125  La.  202,  51  So.  191.  ^o-    '^.f  d-  5/9,  14  L.R^A    684,  22 

r,,,    ,            .  1            .        '                  .  Atl.  1051,  distmgmshinq  Anderson  v. 

i  nat  unpaid  premium  notes  are  in-  /-i  „          ■   i  tt   •        a                   /^      cc 

,  , ,    ,        '         '      ,    ,     ,    ,    ,.  Commercial  Union  Assurance  Co.  55 

<leljtedne.ss  to   be  deducted    from  re-  T,    j    n    R    14(; 

serve  in  computation   of  paid-up  or  'q^    ^^^^.^   ^f'  insurer's   election   to 

extended  insurance,  see  Taylor  v.  New  j.ebuild,  repair  or  replace  the  insured 

^ork  Lite  Ins.  Co.  19/  N.  Y.  324,  90  propertv  after  a  loss,  see  note  in  20 

N.    E.   903,   rev'g   115   N.   Y.   Supp.  L.R.A.(N.S.)  960. 

1140,  131  App.  Div.  f)22:  Laws  1892,  ^  Howen  v.  Pope,  26  111.  App.  233. 

c.   690,  sec.  88.  aff'd    125    111.    28,   8    Am.    St.    Rep. 

A.S    to   non-rediulion    uf   extended  330,  17  N.  E.  64;  Martz  v.  Detroit 

insurance:    indebtedness    for    loans.  Fire  &  Marine  Ins:.  Co.  28  Mich.  201. 
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policy  issued  by  it,  a  creditor  of  the  insured  may  garnishee  the 
company.*  And  it  is  held  that  such  an  action  will  lie  though  the 
property  itself  is  exempt  from  attachment.  80  where  household 
furniture  was  destroyed  it  was  held  that  such  process  would  lie 
against  the  fund  in  the  hands  of  the  insurer.^  And  an  exemption 
of  tools  and  apparatus  of  any  trade  or  profession  does  not  apply 
10  furniture  and  fixtures  of  a  restaurant  as  against  garnishment 
j)roceedings  instituted  by  a  judgment  creditor  against  a  tire  in- 
surance company  which  was  indebted  to  the  judgment  del)tor.^° 
But  the.decit^ions  are  not  unanimous  as  to  whether  garnishment  will 
lie  against  the  fund  before  proofs  of  loss  have  been  furnished  to 
the  company."  It  has  been  held  that  creditors  of  the  beneficiary  of 
the  insured  may  attach  the  fund  in  the  possession  of  the  company, 
society,  or  association  for  a  debt  due  from  the  bencliciary.^^ 

As  already  noted,  in  many  states  there  are  statutes  making  the 
fund  due  to  the  widow  of  the  deceased  or  to  certain  beneficiaries 
from  a  society  or  association  upon  the  death  of  a  member  free  from 
attachment  by  any  creditors  of  the  member  or  of  the  Ijeneliciaries, 
and  as  it  is  the  object  of  many  such  associations  to  i)rovide  only  for 
the  families  of  the  deceased  members  by  such  insurances,  such 
-latutes  as  exist  are  for  the  very  purpose  of  protecting  such  funds. ^^ 

§  3476a.  Garnishment  of  judgment:  employers'  liability  policy. — 
The  assured  entered  into  a  contract  with  an  employers'  casualty 
insurance  company  by  the  terms  of  whieh  the  company  indemnified 
assured  "against  loss  from  the  liability  imposed  by  law  upon  the 
jussured  for  damages  on  account  of  bodily  injuries,  including  death 
resulting  therefrom,  accidentally  suH'ered  by  any  employee  of  the 
a.ssured,"  etc.  Hubsequcntly,  upon  action  instituted  by  the  personal 
representatives  of  an   employee  of  the  assured   who   died   as   tbe 

'  Swamscott    ^Machine   Co.   v.   Par-  gill    v.    Hinks,    9    Gray    (72    Mass.) 

fridge,  25  N.  H.  3(J'J ;  Buyle  v.  Frank-  16!) ;  Martz  v.  Detroit  Fire  &  Marine 

lin  Fire  Ins.  Co.  7  Watts  &  S.  (Pa.)  Ins.  Co.  28  Mich.  201,  and  Lovejov 

7().  V.    Hartford    Ins.    Co.    11    Fed.    63. 

On  garnisliiuent  of  claims  on   un-  That  it  will  lie,  see  Girurd  Fire  Ins. 

adjusted  insurance  losses,  see  note  in  Co.  v.  Field,  45  Pa.  St.  129,  3  Grant 

59  L.K.A.  ;!()6;   as  to  right  of  cred-  Cas.  ;}29. 

itors  t(t  garnish   insurance   policy  or  ^^  Geiger   &    Board    v.    McLin,    78 

its  cash  surrender  value,  see  note  in  Kv.      232;      Commercial      Travelei*s' 

Hi  L.K.A.(X.S.)   318.  Assoc,   v.    Xewkirk,   16   N.   Y.   Supp. 

Wlien  beneficiary  entitled  to  fund:  177;  Hankin.son  v.  Page,  31  Fed.  184. 

when   not   liable  to  garnishment,  see  On   exemption  of  proceeds  of  life 

S  Hl'.i  herein.  insurance  after  loss  from  Ijcneticiarv's 

MVoosfer  v.   Page,  54  N.   H.   125,  debts,  see  note  in  L.K'.A.1!)1.")A.  1201. 

-'(»  Am.  Hep.  128.  i' See  Schillinger  v.   Hoes,  85  Ky. 

*°  Simmang    v.    Pennsylvania    Fire  357,  9  Kv.  I>aw  H.  18,  3  S.  W.  427. 

Ins.  Co.  102  Tex.  39,  112  S.  W.  1044.  See  §§  879  subd.   (a)  — (bb)   herein. 

**  That  it  will  not  lie,  see  Pettin- 
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rosult  o(  lnnlily  injuries.  Ww  iusui'aiut'  coin]!. my  (ook  c'har,<>;e  of 
the  ilot'onse  to  the  oxi'lusion  of  assunnl,  a.s  i(  had  a  iiL!;li(  to  do  under 
(ho  pohfv.  It  was  ilocided  that,  the  policy  was  one  of  indeninily 
a£!;ainst  linhility  to  assured  and  also  thai  the  linal  judgment  in 
plaintilV's  iiwov  in  the  aetion  against  assured  heeanie,  as  hetween 
jdaintitf  defendant  and  the  eoni|)any.  a  liability  or  debt  owing  hy 
the  eoinpany  to  the  assured  which  said  ]»hiiutill'  might  reacii  hy 
garnishment.^* 

§  3477.  Recovery:  insurer  in  one  state:  company  cannot  be  gar- 
nished in  another. —  if  an  insurance  c(»uiitany  has  become  liable  in 
one  state  for  a  loss  lo  pro})erty  there  situated,  and  the  loss  has  been 
adjusted  and  is  payable  within  that  state,  it  eannot  be  garnisheed 
in  another  state  where  it  has  neither  money  nor  property  of  the 
debtor  subject  to  process  of  the  court. ^*  And  the  fact  that  an  in- 
surance company  organized  under  the  laws  of  one  state  and  resi- 
dent therein 'appoints  an  agent  in  a  foreign  state  on  whom  service 
of  process  can  be  had,  so  as  to  enable  it  under  the  laws  of  that  state 
to  do  business  therein,  will  not  so  change  the  domicil  of  such  corpo- 
ration as  to  render  a  debt  w'hich  the  company  owes  to  a  resident 
of  the  state  in  which  organized,  and  "which  w-as  insured  under  a 
tire  policy  upon  property  located  in  that  state,  an  indebtedness 
existing  in  such  foreign  state,  and  therefore  the  pendency  of  an 
attachment  suit  against  the  creditor  by  garnishment  of  the  com- 
pany in  such  foreign  state  is  no  defense  to  an  action  on  the  policy 
in  the  state  of  the  company's  organization,  where  the  creditor  has 
put  in  no  appearance  in  such  foreign  slate  to  the  attachment  suit, 
and  there  has  been  no  personal  service  of  process  on  him  therein. ^^ 

§  3478.  Action  against  foreign  company:  quo  warranto:  manda- 
mus.— If  a  foreign  insurance  company  is  carrying  on  business 
within  a  state  contrary  to  the  statute,  or  in  a  manner  different  from 


^*  Maryland  Casualty  Co.  v.  Pep-  ^^  Douglass  v.  Phenix  Ins.  Co.  138 

pard,    —    Okla.    — ,    157    Pac.    100,  N.  Y.  209,  34  Am.  St.  Rep.  448,  20 

1..1{.A.1916E,  597.  L.K.A.  118,  52  N.  Y.  St.  liep.  104, 

As  to  injured  employee's  right  to  33  N.  E.  938. 

reach  fund  under  an  employers'  lia-  As  to  garnishment  of  foreign  life 

hility    policy,    see    notes    48    L.R.A.  insurance     company     under     agency 

(X.S.)  191,  and  7  L.K.A. (N.S.)  958.  contract   and   trustee   process   under 

^^  American    Central    Ins.    Co.    v.  New    Hampshire    statute    Pub.    St. 

llettler,    37    Neb.    849,    40    Am.    St.  1901,  c.  245,  sec.  5,  see  Steer  v.  Dow, 

Rep.  522,  56  N.  W.  711.  75  N.  H.  95,  20  L.R.A. (N.S.)   203, 

On   place  of  payment  of  debt  as  71  Atl.  217. 

affecting  jurisdiction  to  garnish  same.  On  abatement  of  action  on  insur- 

see  notes  in  3  L.R.A. (N.S.)   608;  20  ance  j^olicy  by  reason  of  pendency  of 

L.R.A. (N.S.)   204;  on  where  debt  is  action  in  foreign  jurisdiction  on  pol- 

garnishable  in  general,  .see  notes  in  icy,  see  note  in  29  L.R.A.  (N.S.)  405. 
07  L.R.A.  209;  L.R.A.19L5F,  880. 
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that  authorized  by  its  license,  quo  warranto  is  held  to  be  the  proper 
manner  of  inquiring  into  such  charges. ^''^  A^^here  the  insurance 
commissioner  is  authorized  by  statute  to  do  certain  acts  ministerial 
in  their  nature,  such  as  revoking  a  foreign  insurance  company's 
license  for  noncompliance  with  the  requirement  of  a  statute,  it  is 
held  that  mandamus  will  not  lie  to  set  aside  such  order. ^^ 

§  3479.  Action  by  foreign  company  to  recover  money  paid  agent. — 
If  by  the  laws  of  a  state  a  foreign  insurance  company  is  forbidden 
under  certain  penalties  to  transact  business  with  the  state  without 
having  complied  with  the  laws  of  such  state,  such  a  company,  which 
has  failed  to  so  comply  as  required  cannot  recover  from  its  agent 
resident  in  the  state  money  which  has  been  sent  to  such  agent  by 
members. of  the  company  under  an  assessment  made  by  the  com- 
pany.^^ 

§  3480.  Action  where  insured  enters  into  contract  induced  by 
fraud. — If  a  person  is  fraudulently  induced  by  false  representa- 
tions as  to  dividends  which  he  will  receive  from  the  company,  or 
as  to  the  conditions  or  assets  of  the  company,  so  that  he  enters  into 
a  contract  relying  on  such  representations,  he  may  maintain  an 
action  whenever  such  fraud  has  come  to  his  knowledge,^"  and 
the  officers  and  directors  making  such  representations  may  be  held 
to  be  personally  lialjle  in  an  action  for  deceit.^ 

But  the  facts  that  the  seal  of  a  benefit  society  contains  the  figures 
"$1,000"  and  the  words  "in  seven  years,"  and  the  by-laws  are  so 
worded  as  to  lead  persons  to  expect  not  to  exceed  two  assessments 
per  month,  which  return  from  such  assessments  is  impossible  of 
accomplishment,  thereby  offering  more  than  the  assessments 
justify,  does  not  establish  fraud  as  a  matter  of  law,  so  as  to  give  the 
association  no  right  to  assessments  collected. 2 

§  3481.  Action  by  insured  alter  settlement. — Where  the  insurer 
has  by  fraudulent  means  procured  a  settlement  with  the  insured 
for  a  sum  which  is  much  less  than  he  is  entitled  to,  the  latter  m;iy. 
after  .such  settlement,  sue  ui)on  the  policy  to  recover  the  amount 

"State  V.  Fidclitv  &  Casualty  Co.  officer  or  assent,  see  note  iu  L.R.A. 

77  Iowa,  648,  42  N.  W.  o09;   State  li)l()A,  ()48. 

V    Vigilant  Ins.  Co.  30  Kan.  585,  2  2°  Rolirsclineidcr  v.  Knickerbocker 

Par.  H40.  Lite  Ins.  Co.  76  X.  Y.  216,  32  Am. 

"  Hartford  Fire  In.s.  Co.  v.  Com-  Hep.  290.    See  also  Tebbetts  v.  Ham- 

missioner  of   Ins.   70   Mich.  485,   38  ilton    Mutual   Ins.    Co.    3   Allen    (85 

N.  W.  474.  Mass.)  5G9. 

^'  People's  Mutual  Benefit  Soc.  v.  ^  Salmon  v.  Richardson,  30   Conn. 

Lester,  105  Mich.  716,  63  N.  W.  977.  .'{60,  79  Am.  Dec.  255. 

On    failure  to  comply  with  condi-  '  Fawcett    v.    Supreme    Sitting    of 

tion.s  of  doinjr  business  in  the  state  as  Order  of  Iron    Hall,  64   Conn.   170^ 

♦  Icfcnse  to  action  bv  company  atjainst  24  L.R.A.  815,  29  Atl.  614. 
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tluo  :  lull  ;i.-  a  |>i-(M't>(|uisiU>  to  ciialili'  liiin  lo  suf.  lie  iiiii^t  lirst  rescind 
the  roiitnu't  (•!'  sollU'iinMit  and  dllcr  td  rcliirn  llic  iiioncv  which  lie 
lias  roi'civcd.' 

§  3482.  Carriers:  rights  of:  remedies  against. — I'pon  a  policy 
insuring  a  carrier  his  riii;ht  ol'  action  accrues  upon  ihc  dcsirnction 
of  the  property  so  as  to  impose  a  liability  u])ou  inm.  and  is  not 
contingent  n]>on  his  paying;  the  loss.*  Where  the  carrier  is  en- 
titled to  the  henetit  of  an  insurance  policy  under  a.  hill  of  lading. 
if  the  insurance  company  pays  the  owner  of  sucii  property  for  the 
loss,  no  right  of  action  exists  against  tlu^  carrier  in  l)ehalf  of  the 
insured.*  J^ut  the  carriei'  is  not  liahle  to  the  insurer  wliere  by  neg- 
ligence or  the  creation  of  a  ])ul)lic  miisance  other  i)roperty  is  en- 
dangered.^ If  after  a  loss  has  been  suffered,  the  insurer  pays  the 
assured  a  sum  of  money  equivalent  thereto,  but  exacts  and  receives 
from  the  latter  a  writing  declaring  that  he  has  borrowed  such  sums 
as  a  loan  pending  an  investigation  and  determination  whether  the 
loss  is  one  for  which  the  carrier  should  be  so  held,  the  assured 
agrees  to  return  such  sum,  when  and  to  the  extent  it  shall  be  re- 
covered from  the  carrier,  the  transaction  constitutes  a  payment  of 
the  loss  and  not  a  loan.' 

§  3483.  Transfer  of  member  to  another  class:  wrongful  refusal 
of  benefit  society. — Where  the  constitution  of  a  benefit  society  pro- 
\ided  that  members  might  be  transferred  from  one  class  to  an- 
other, and  imposed  no  limitation  as  to  age,  and  a  member  of 
one  class,  who  was  seventy-five  years  old,  applied  for  transfer  to 
another  class,  and  defendant's  medical  examiner  stated  as  the 
reason  for  the  rejection  that  the  physical  condition  of  a  person  of 
that  age  was  "not  such  as  would  warrant  acceptance,"  it  was  held 


^  Home  Ins.  Co.  v.  Howard,  111 
Tnd.  544,  13  N.  E.  103;  Norwieli 
Union  Fire  Ins.  Co.  v.  Girton,  V24 
Ind.  217,  24  X.  E.  084. 

*So  held  in  California  Ins.  Co.  v. 
Union  Compress  Co.  133  U.  S.  387, 
33  L.  ed.  730,  7  K.  R.  &  Corp.  L. 
J.  363.  10  Ins.  L.  J.  385,  10  Sup. 
Ct.  365. 

5  So  held  in  Piatt  v.  Richmond, 
York  River  &  Chesapeake  Railroad 
Co.  108  N.  Y.  358,  15  N.  E.  303, 
10  Cent.  Rep.  101,  aff'g  52  N.  Y. 
Super.  Ct.  4! Mi. 

^  ^Vhere  a  railway  company,  hav- 
inf?  made  a  eontraet  to  transport  cot- 
ton, neglected  to  do  so  promptly, 
permitting  the  cotton  to  accumulate 
in  such  a  quantity  as  to  endanger  the 
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iieighhoring  property,  it  was  held  in 
the  lower  Federal  court  that  it  was 
guilty  of  creating  a  publ'c  nuisance, 
and  that  the  insurer,  having  paid  the 
amount  of  loss  on  the  property  de- 
stroyed in  the  vicinity  by  fire,  was 
entitled  to  recover  from  the  carrier: 
Marine  Ins.  Co.  v.  St.  Louis  Iron 
Mountain  &  Southern  Ry.  R.  Co. 
41  Fed.  643,  but  this  decision  was 
reversed  in  154  U.  S.  515,  38  L.  ed. 
1081,  14  Sup.  Ct.  1152. 

'  Lancaster  Mills  Ins.  Co.  v.  Mer- 
chants Cotton  Press  Co.  89  Tenn.  1, 
24  Am.  St.  Rep.  586,  14  S.  W.  317. 
K.ramine  Bradley  v.  Lehigli  Valley 
Rd.  Co.  (U.  S.  i).  C.)  145  Fed.  560, 
alfd  153  Fed.  350,  82  C.  C.  A.  426. 


RIGHTS  AND  REMEDIES  §§  3484,  3484a 

that,  from  the  evidence,  a  finding  that  the  application  was  illegally 
rejected  on  account  of  the  applicant's  age  was  proper.* 

§  3484.  Wrongful  refusal  to  transfer  policy. — If  an  insurer 
wrongfully  refuses  to  transfer  a  policy  of  insurance,  he  will  be 
liable  for  the  loss  sustained  by  the  insured  in  consequence  of  sucli 
refusal.  This  applies  to  a  case,  where  in  consideration  of  a  certain 
deposit  a  policy  for  perpetual  insurance  was  issued,  which  provided 
that,  in  case  the  insured  should  transfer  or  assign  the  policy,  ''such 
assignment  or  transfer  shall  be  brought  to  the  office  of  the  company 
to  be  entered  and  allowed''  within  a  certain  time,  and  that  in  case 
of  default  so  to  do  the  poHcy  should  be  forfeited,  it  was  held  that 
the  action  of  the  company  in  refusing  to  allow  and  enter  the  trans- 
fer, because  of  a  desire  to  terminate  such  insurances,  could  not  be 
sustained ;  that  it  was  not  necessary  to  go  into  equity,  for  the  cause 
of  action  was  one  enforceable  at  law,  and  the  company  was  liable 
in  damages  as  compensation  for  the  cost  of  procuring  other  in- 
surance.^ 

§  3484a.  Beneficiaries'  rights  and  remedies:  generally. — While 
ordinarily  tlie  member  has  no  vested  right  in  tbe  fund,  still  by 
an  agreement  to  change  beneficiaries  in  consideration  of  funds 
advanced,  he  may  so  bind  himself  as  to  preclude  his  beneficiary  or 
heirs  from  asserting  their  claim  to  the  proceeds  against  a  party 
who  advanced  large  sums  on  the  strength  of  such  agreement, 
although  a  complete- change  of  beneficiary  was  not  made  in  accord- 
ance with  the  constitution  and  by-laws  of  the  association.^"  The 
holder  of  a  fraternal  benefit  certificate  in  consideration  of  loans 
advanced  and  to  be  advanced,  and  premiums  paid  and  to  be  paid, 
by  his  brother,  made  him  beneficiary.  Later  a  son  of  the  brotlier 
repaid  his  father,  and  made  further  advancements  to  the  member 
upon  consideration  of  being  substituted  as  beneficiary.  The  request 
for  cancelation  of  the  certificate  and  issuance  of  a  new  one  with 
the  nephew  as  beneficiary  was  duly  executed  by  the  member  and 
turned  over  io  the  brotlier,  who  delivered  it  to  his  son.  but  it  was 
never  transmitted  to  the  association.  After  the  member's  death 
the    nephew,    who    had    advanced    considerably    more    than    his 

'  Supreme  Lodge  Knights  of  Pyth-        As    to    vested    int(M-ost    of    benefi- 

ias   V.   Sourwine,   15   Ind.   App.  48!J,  fiary  and  rifjlit  to  cliange  beneficiary 

44  N.  E.  315.  under  mutual  benefit,  ete.,  eertificates, 

^  Marshall    v.    Franklin    Fire    Ins.  see  ^§  741  et  seq.  herein. 
Co.   17(i  Pa.  (J28,  34  L.lv.A.  159,  .38        On  rififht  of  one  to  whom  policy  of 

W.  N.  C.  473,  13  Lane.  L.  Rev.  109,  life  or  itenefit  insurance  was  assiq-ned 

35  Atl.  204.  by  insured  to  proceeds  where  ])rovi- 

^^  P.rown   V.  ^fodern   Woodmen  of  sion  as  to  chanfj'e  of  beneficiaries  was 

Amerir-a,  97  Kan.  ()()5,  L.H.A.191GE,  not  complied  with,  see  note  in  L  W  A 

958,  15(i   Pac.   7()7.  191(JA,  877. 
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I'lMiiiisotl  itorluni  of  the  procoods  of  (ho  ciMiiriratc,  ;ui(l  (wo  sons 
of  the  former  nieniher.  who  diet]  lenvin';-  no  heneliciarv.  beeanie 
rival  elainiants  for  such  portion  of  Ihe  fund;  the  as^ocialion  pav- 
inii'  the  money  into  eonri  and  raisint;-  no  (luestioii  as  lo  a  chanjio 
of  heneticiary.  Upon  the  amended  jielition  and  openinfi  slale- 
nient  for  plaintiff  diselosint;;  snhslantially  (he  fore.<ioin;i,,  juds^ment 
was  rendered  for  (he  defendants.  It  was  lield  error,  and  tliat  all 
the  evidence  should  be  received  and  the  cause  determined  upon 
i-quitiible  considerations."  The  members  of  an  unincorporated 
nuitual  benelit  association  are  not  subject  to  suit  by  tlie  beneficiary 
of  a  deceased  member  for  their  respective  shares  of  such  benefit . 
where  the  by-laws  of  the  association  contemplate  the  collection  and 
disbursement  of  benefits  by  officers,  and  forfeiture  of  membership 
is  the  only  penalty  provided  for  failure  to  pay  an  assessment.^^ 
When  deceased  has  been  accepted  for  membership  by  the  local 
camp,  and  his  application  for  insurance  has  been  accepted  by  the 
liead  camp,  and  benefit  certificate  issued,  and  the  same  has  been 
delivered  to  the  member  and  his  dues  collected  thereon,  the 
lodge  is  estopped  to  deny  that  he  is  a  member,  and  will  not  be 
heard  to  object  that  he  has  not  been  initiated. ^^  A  wife  named  as 
beneficiary  in  a  fraternal  benefit  certificate  who  thereafter  pro- 
cures an  absolute  divorce,  without  accruing  alimony,  forfeits  her 
rights  to  such  benefit,  where  the  law  of  the  state  or  the  by-laws  of 
the  society  restrict  the  payment  of  its  benefits  to  the  families,  heirs, 
l)lood  relations,  affianced  wife,  persons  dependent  upon  the  mem- 
ber.i^ 

§  3484b.  Beneficiary  not  entitled  to  personal  judgment  for  money 
contracted  to  be  paid  for  erection  of  monument. — A  beneficiary 
certilicate  issued  by  a  IVaternal  l)cnclit  order  contained  a  clause 
that  the  order  would  pay  the  sum  of  one  hundred  dollars  for  the 
erection  of  a  monument  to  the  memory  of  the  member  to  whom 

^^  Brown  v.  Modern  Woodmen  of  As  to  completion  of  contract:  ini- 

America,  97  Kan.  665,  L.R.A.1916E,  tiation  of  member,  see  §  108c  herein. 

958,  156  Pac.  767.  ^*  Griffin  v.   Grand  Lodge  of  An- 

^2  Cochran    v.    Boleman,    162    Ind.  eient  Order  of  United  Workmen,  99 

659,  65  L.R.A.  516,  71  N.  E.  47.  Neb.  589,  L.R.A.1916D,  1168,  157  N. 

As   to   assessments   and   dues,   see  W.  113. 

chapters  thereon  §§  1245  et  seq.  here-  On  divorce  as  affecting  wife's  liglit 

in.  to  insurance  upon  husband's  life,  see 

13  Sovereign    Camp    Woodmen    of  notes   in    50   L.R.A.    552;    3    L.R.A. 

llie  World  V.  Jackson,  —  Okla.  — ,  (N.S.)    478;    39    L.R.A.(N.S.)    370; 

L.R.A.1916F,  HKi,  157  Pac.  92.  L.R.A.1915D,  130. 

On  irregularities  attending  admis-  As  to  "wife"  or  "widow"  as  benefi- 

sion  to  membership  in  order  as  af-  ciary :  effect  of  divorce,  see  §§  816- 

t'ecting  action   on   benefit   certificate,  818  herein, 
see  note  in  49  L.R.A. (N.S. j  902. 
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the  certificate  was  issued.  It  was  held  upon  faiku-e  to  comply 
with  the  contract  for  the  erection  of  said  monument  that  the  benefi- 
ciary designated  in  the  policy  or  certificate  was  not  entitled  to  a  per- 
sonal judgment  for  the  said  one  hundred  dollars.^^ 

§  3484c.  Right  of  wife  to  proceeds:  ante-nuptial  contract:  right 
by  succession. — In  the  absence  of  any  covenant,  contract,  agree- 
ment, or  understanding  that  the  husband  should  insure  for  the 
benefit  of  his  wife.  proi)erty  in  which  she  acquired  a  life  interest 
on  his  death  by  virtue  of  an  ante-nuptial  contract,  she  has  no  equi- 
table interest  in  the  proceeds  of  a  policy  of  insurance  thereon. ^^  So 
it  is  held  in  Wisconsin  that  a  woman  who,  on  the  death  of  her  hus- 
band without  having  made  any  other  provision  for  her,  becomes 
entitled  by  an  ante-nu]>tial  contract,  to  a  life  estate  in  premises  in- 
sured by  a  policy  providing  that  it  shall  become  void  in  case  of  any 
change  in  the  title  or  possession  "except  by  succession  by  reason 
of  the  death  of  the  a.^sured."  does  not  acquire  her  rights  by  succes- 
sion, and  is  not  entitled  to  any  interest  in  the  proceeds  of  the 
policy." 

§  3484d.  Right  of  action  for  fraudulently  inducing  member  to 
change  beneficiary. — Although  a  beneficiary  named  by  a  member 
in  a  certificate  issued  by  a  benefit  society  may  not  have  such  a 
vested  interest  as  to  prevent  the  member  from  (hanging  the  bene- 
ficiary, where  permitted  so  to  do  by  the  statute  law.  the  eliartor 
by-laws,  or  certificate,  yet  a  beneficiary  who  has  been  so  named  is 
not  an  entire  stranger  to  the  contract,  but  has  such  an  interest 
that  if  a  third  person,  by  false  and  malicious  defamation  of  the 
beneficiary,  fraudulently  induces  the  member  to  change  the  cer- 
tificate and  appoint  such  person  as  the  new  beneficiary,  who  receives 
the  amount  specified  upon  the  death  of  the  member,  when  other- 
wise the  fund  payable  at  the  death  of  the  member  Avould  have  been 
received  by  such  original  beneficiary,  this  will  furnish  the  basis 
for  an  action  on  the  case  for  damages  by  the  injured  person  against 
the  person  so  acting." 

^5  So     held     in     Sovereign     Camp  Co.    74   Wis.    67,   3   L.R.A.    ')23,   41 

Woodmen  of  tlie  World  v.  Jackson,  X.  W.  443. 

—  Okla.  — ,  L.If.A.lOlOF,  IGC,  157  "  Mitchell  v.  Langley,  143  Ga   827 

Paf.  O'J.  L.K.A.]i)lGC,   3134,   8!5    S.   E.    lO^O. 

"Qujirles  V.  Clayton.  87  Tenn.  On  rights  and  remedies  of  i)rior 
308,  3  L.H.A.  170,  10  S.  W.  505.  heneliciary  where  insured  was  men- 
See  §^  104!)  et  seq.,  2059,  3().34,  here-  tally  incompetent  when  he  made  a 
in.  change  oi'  hcneliciaries  or  the  cliange 

A.S  to  rights  of  "wife"  or  "widow"  was  accomi)lished  hy  fraud  or  undue 

as  beneficiary,  see  §§  708  et  seq.,  825  influence,   see   note   in   L.lv..V.l!)]()C, 

et  sefj.  herein.  1132. 

"  Seyk    V.    Millers'    National    Ins. 
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§  3485.  Rights  and  remedies  of  assured:  general  matters. — 11 
other  parties  than  tlie  insurer  liave  nuule  ^iood  tlie  insured's  loss, 
no  aelion  lies  attains!  (he  insurer. *^  Where  i^oods  have  been  saeri- 
ficcd  to  avoid  total  loss  the  owner  is  entitled  to  lirint;  suit  imme- 
diately, without  deniandinu  eitluM-  payment  or  contribution,  or 
waiting  mitil  there  has  been  an  adjustment  of  the  avera,t;c.'^°  In 
an  action  ujion  a  policy  providiuLi,  that  '"the  amount  named  there- 
in shoidd  be  ]>aid  on  the  receipt  oi"  the  ])oliey,''  it  is  unnecessary, 
upon  refusal  of  the  company  to  pay  at  all,  to  offer  to  surrender  the 
])olicy  liefore  connneneiuii  suit.^  A^ain,  where  a  policy  provides 
that  only  certain  funds  can  be  used  to  i)ay  any  loss,  an  action  may 
be  maintained  without  proving  either  the  existence  of  such  funds 
or  making  a  demand  for  their  apidication  to  the  payment  of  the 
loss  previous  to  bringing  suit.^  The  status  of  the  insurer  and  tlie 
as^ured  at  the  time  of  the  lire  must  be  reckoned  with  in  working 
out.  their  rights.^  If  a  policy  is  issued  stating  no  period  for  whicli 
the  insurance  i-^  to  continue,  the  insured  is  entitled  to  bring  an 
action  thereon  for  a  loss  occurring  fourteen  days  after  its  issue.* 
If  new  policies  are  issued  in  consideration  of  the  surrender  of  exist- 
ing policies,  the  rights  of  the  insured  are  held  to  be  based  upon 
such  policies,  and  an  action  nuist  be  brought  on  them.^  In  an 
action  ujion  a  life  policy,  where  the  insured  selects  one  of  two 
modes  of  insurance  offered  by  the  company,  his  heirs  cannot  after 
his  death  change  the  insurance  to  the  other  mode.^  The  a.ssignee 
of  a  claim  under  a  policy  of  insurance  may  bring  a  suit  against 
the  eomi)any.'  If  one  insures  his  life  for  the  use  of  another,  he 
cannot  maintain  an  action  for  return  of  premiums  paid  by  him  on 
the  policy,  though  by  reason  of  fraud  on  the  part  of  the  insurer's 


As  to  vested  interest  of  beaefieiarv 
and  right  of  nieml)er  to  change,  see 
§§  741  et  s^j.  herein. 

^^  So  hekl  in  Friemansdorf  v.  Wa- 
tertown  Ins.  Co.  9  Biss.  (U.  S.  C.  C.) 
167,  Fed.  Cas.  No.  5,119a. 

^°  See  Forbes  v.  Manufacturers' 
Ins.  Co.  1  Gray  (67  JVlass.)  371; 
Faulkner  v.  Augusta  Ins.  Co.  2  Me- 
Mull   (S.  C.)   158,  39  Am.  Dec.  119. 

^  Schwarzbach  v.  Ohio  Vallev  Pro- 
tective Union,  25  W.  Va.  622,  52 
Am.  Kep.  227. 

2  Cobb  v.  New  England  Mutual 
Marine  Ins.  Co.  6  Grav  (72  Mass.) 
192. 

^  Aetna  Ins.  Co.  v.  Stambaugh- 
Thompson  Co.  76  Ohio  St.  138,  118 
Am.  St.  Rep.  834,  81  N.  E.  173. 


*  Sehroeder  v.  Trade  Ins.  Co.  109 
111.   157. 

*  Attornev  General  v.  Continental 
Life  Ins.  Co.  91  N.  Y.  647. 

6  Mound  City  Mutual  Life  Ins.  Co. 
v.  Twining,  19  Kan.  349. 

'  Where  an  insured  refused  to  ac- 
cept the  surrender  value  of  his  policy 
as  offered  by  the  company  and 
brought  suit,  recovering  much  more 
than  they  had  offered,  it  was  held, 
he  having  obtained  an  assignment  of 
other  similar  claims,  that  thej'  were 
a.ssignable  and  that  he  could  sue 
thereon :  Metropolitan  Life  Ins.  Co. 
V.  Fuller,  61  Conn.  252,  29  Am.  St. 
Rep.  196,  23  Atl.  193. 
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agent  the  policy  never  took  effect.*  Again,  in  case  money  is  ob- 
tained by  the  a.'^^ignment  of  a  void  policy  of  insurance,  the  as- 
signee has  a  right  of  action  against  the  assignor  for  the  money 
thus  fraudulently  obtained.^  If  the  action  is  upon  a  benefit  cer- 
tificate by  insured  he  cannot  recover  for  the  benefits  accming  after 
commencement  of  the  suit.^°  If  a  fire  policy  contains  an  arbitration 
clause  and  also  a  clause  allowing  the  company  the  right  of  election 
as  to  paying  loss  or  repairing,  and  it  elects  to  repair  and  does'  not 
do  so  properly,  it  cannot  then  insist  on  arbitration,  and  the  insured 
is  entitled  to  bring  suit.^^  Strangers  to  a  fire  insurance  contract 
cannot  acquire  in  their  own  right  any  interest  in  the  insurance 
money  except  through  an  a.'^signment  or  some  contract  with  which 
they  are  connected. ^^ 

§  3485a.  Lloyds  and  individual  underwriters:  right  of  action  and 
recovery. — As  »ve  have  elsewhere  stated  the  exact  status  of  the  Ameri- 
can Lloyds  depends  necessarily  upon  the  terms  of  their  agreement  as 
construed  by  the  oourts,  although  it  is  somewhat  in  the  nature  of 
a  limited  liability  partnership.^^  It  follows,  therefore,  that  the 
nature  and  extent  of  their  liability  and  the  question  of  rights  and 
remedies  under  their  contracts  must  depend  exclusively  upon  the 
construction  placed  thereon,  and  that  no  certain  determinative  rule 
applicable  in  all  cases  can  be  laid  down  so  that  the  reader  is  re- 
ferred to  the  subjoined  cases."*    A  cause  of  action  to  enforce  the  in- 


'  Trabandt  v.  Connecticut  Mutual 
Life  Ins.  Co.  131  Mass.  167. 

On  who  is  the  real  party  in  interest 
by  whom  action  on  insurance  policy 
must  be  brought,  see  note  in  G4 
L.R.A.  (J15. 

^  Northwestern  Mutual  Life  Ins. 
Co.  V.  Elliott,  5  Fed.  225,  7  Sawy. 
17. 

^^  Baltimore  &  Ohio  Employee's 
Relief  A.ssoc  v.  Port,  122  Pa.  St. 
579,  !J  Am.  St.  Kcp.  147,  2  L.R.A. 
44.  15  Atl.  885. 

^^  Wvnkoop  V.  Niagara  Fire  Ins. 
Co.  dTN.  Y.  478,  43  Am.  Rep.  ()8(J. 

12  Shadgett  v.  Phillips  &  Cn-w  Co. 
131  Ala.  478,  .")(i  L.R.A.  4G1,  IM)  Am. 
St.  Rep.  05,  31  So.  20. 

"  See  §   3,35a   liorciii. 

On  nature  of  remedy  in  aetions  on 
Llovd's  policies,  see  note  in  55  L.R.A. 

"»SuTiiiier  V.  I'iza  iV.  S.  D.  C. 
ISnO)  fll  Ycd.  077  (defendant  was 
one  of  thirty  persons  forming  an  in- 
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suranee  association  called  South  and 
North  American  Lloyd's,  Association. 
It  issued  a  policy  signed,  in  behalf 
of  the  thirty  associates,  by  attor- 
neys: clause  in  policy  was  that  mem- 
bers of  association  "bind  themselves 
severally  and  not  jointly,  nor  anyone 
for  the  other,  to  tlie  assured  .  .  . 
each  one  I'or  his  own  part  of  whole 
amount  herein  assured.''  Assured  be- 
ing bound  to  proceed  against  the  as- 
sociates severally  and  not  jointly, 
is  at  liberty  to  proceed  against  any 
of  them  and  hold  eacii  for  the  whole 
of  the  amount  of  his  stipulated  lia- 
bility namely  one-thirtieth  of  $1,250, 
until  satisfaction  is  obtained.  Libel- 
ants cannot  maintain  action  against 
associates  jointly  because  e.xpi-ess 
teriri*,  of  contract  exclude  all  joint 
liability.  Hut  by  express  terms  pol- 
icy does  declare  that  each  subscriber 
is  liable  for  one-lhirlicth  of  .$1,250, 
and  nothing  in  policy  estops  libel- 
ants from  recovering  this  stipulated 
89 
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dividual  soparale  liability  of  uiid(>r\\  rihMS  on  a  T-loyd's  policy,  is 
not  iiinui'd  in  a  judgment,  in  anollu-r  state,  in  an  arlion  to  which 


sum  I'roiii  onili  ;ui«l  :uiy  until  satist'iu'- 
tii)n  is  (il)l;uiiO(l  and  assured  can  re- 
sort to  oaeli  insuT'er  liable  niul  recov- 
er to  full  extent  of  his  liability  until 
satisfaction  obtained.  The  different 
insurers  must  look  to  each  other  for 
contrit)ution.  Fol!otviii(j  McAllister  v. 
Hoadley  (U.  S.  D.  C.  lS!Hi)  70 
Fed.  I(i00:  (marine  insurance  Lloyds 
policy  several  liability  to  assured 
for  whole  subscription — contribution; 
each  individual  had  expressly  stipu- 
lated that  he  was  ''liable  for  one-thir- 
tieth of  $1,000''  ''and  as  each  one  has 
thus  made  himself  legally  liable  for 
that  ajuouut,  all  or  any  of  them  are 
liable  to  be  called  on  to  pay  that 
amount  until  the  claim  under  the  pol- 
icy is  satisfied.  As  between  the  sub- 
scribers themselves  it  is  for  those  who 
pay  more  than  others  to  resort  to 
them  for  proportionate  indemnity")  ; 
Hoadlev  v.  Purifov  [1894]  107  Ala. 
270,  30'L.R.A.  351,  18  So.  220  ("each 
underwriter  is  individually  liable  for 
a  fixed  amount,  but  not  for  the  whole, 
or  for  any  part  of  another  under- 
writer's lial)ility  yet  all  act  together 
to  effect  the  contract  of  insurance. 
In  the  former  respect  it  is  an  indi- 
vidual undertaking  which  becomes 
binding  l)y  the  sei)arate  action  of  all. 
la  the  latter  respect,  the  policy  is 
also  the  contract  of  a  'company'  or 
'association.'  It  is  not  a  partner- 
ship in  a  legal  sense,  and  in  no  sense 
can  it  be  considered  a  corpoi'ation. 
It  is  an  association  or  company  of 
individuals"')  ;  Enterprise  Lumber 
Co.  V.  Mundv,  02  N.  J.  L.  10,  55 
L.R.A.  193,  42  Atl.  1063,  decided 
1899  (a  Lloyd's  fire  insurance  pol- 
icy. The  attorneys  in  fact  for  the 
underwriters  were  also  underwriters 
and  so  named  in  the  policy,  and  the 
condition  was  that  "no  action  shall 
be  brought  by  the  assured  to  enforce 
the  provisions  of  this  policy,  except 
against  the  attorneys  in  fact,  as  rep- 
resenting all  of  the  underwriters,  and 
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each  of  the  underwriters  hereby 
agrees  to  abide  the  result  of  any 
suit  so  brought,  as  fixing  his  individ- 
ual respousil)ility  thereunder.''  It 
was  held  that  the  condition  was  valid, 
not  contrary  to  public  policy,  was 
binding  ui)on  all  the  underwriters, 
and  that  its  enforccTnent  did  not  oust 
the  courts  of  jurisdiction  but  tended 
to  prevent  a  multiplicity  of  actions)  ; 
Imperial  Shale  Brick  Co.  v.  Jevvett, 
109  N.  Y.  143,  C2  N.  E.  107,  31 
Ins.  L.  J.  370  (open  marine  policy 
in  suit  to  which  the  certificate  re- 
ferred was  not  made  by  the  company 
[the  Buffalo  Fire  &  Marine  Under- 
Avritcrs  of  Buffalo,  X.  Y.j  but  by 
the  nineteen  defendants  in  their  sep- 
arate individual  cajiacity,  and  the 
liability  of  each  defendant  theirin 
expressed  was  his  proportionate  i)art 
of  the  aggregate  amount  ])ayat)le  to 
insured  upon  such  loss,  and  no  one 
of  the  underwriters  was,  in  any 
event,  to  be  lial)Ie  under  tlie  ]iolicy 
for  any  other  underwriter's  liability 
thereon;  the  liability  assumed  by  each 
underwriter  being  separate  and  in- 
dividual only,  as  if  each  underwriter 
had  issued  to  the  assured  a  separate 
policy  their  liability  being  specified 
as  several  and  not  joint.  The  certifi- 
cate or  contract  was  signed  by  Lloyds 
attorney  and  countersigned  by  its 
agent  as  required  by  its  terms.  Un- 
der the  circumstances  of  the  case  the 
iindenvriters  were  held  jointh/  liable, 
although  one  of  the  underwriters  was 
held  not  bound  by  the  contract,  he 
having  revoked  his  power  of  attor- 
nej^,  etc.  decided  1901.  The  associa- 
tion commenced  business  in  18i)5)  ; 
Burke  v.  Khoades,  82  App.  Div.  325, 
81  N.  Y.  Supp.  1045,  aff'g  79  N.  Y. 
Supp.  407,  39  Misc.  208  (when  the 
fund  which  measures  the  limited  lia- 
bility of  the  insurer  is  exhausted  he 
must  cease  to  underwrite,  or  if  he 
continues  the  business,  he  must  also 
continue  to  furnish  the  liability  for 
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they  were  not  parties,  brought  on  a  polic}'  against  (hose  under- 
writers as  attorneys  in  fact  for  all  against  whom  the  policy  requires 

which  the  contract  called.     If,  after  such  judgment  did  not  bar  plaintiff's 

the  fund  is  exhausted  he  continues  to  right    of   recovery)  ;    Gough    v.    Sat- 

issue  policies  and  sell  insurance,  he  terlee,  52  N.  Y.  Supp.  492,  32  App. 

must  be  regarded  as  occupying  pre-  Div.    33,    36     ('"the    provisions    and 

cisely  the  same   position  and  incur-  limitations    of    this    policy    are    very 

ring    the   same    liabilities    as    he    did  complicated   and    their   meaning    ob- 

when    he    issued    the    policies    which  scure  and  doubtful.     A.-^  we  construe 

resulted  in  loss  to  the  amount  of  the  it  [and  in  this  construction  we  follow 

fund   which   he   had   agreed  to  pay.  the  trial  court],  the  policy  holder  is 

If  he  chooses  to  continue  in  the  busi-  entitled  to  recover  of   the  attorneys 

ness  of  insurance  thereafter  he  must  the  whole  amount  of  his  loss,  which 

be  held  to  have  renewed  his  contract  in  the  language  already  quoted  from 

on  the  original   terms  and  is  bound  the  policy  'shall  be  satisfied  out  of 

to  provide  a  fund  on  the  terms  and  such  trust  fund  in  the  hands  of  said 

conditions  of  the  contract,   and   the  attorneys.'     Then  if  the  trust  fund 

payment    of    his    previous    liability  is   insullieient   to    satisfy   the   claim, 

constitutes    no    defense    to    the    en-  actions    may    be   maintained    against 

forcement  of  such  policy  in  accord-  the    individual    underwriters.      That 

ance     with     its     terms) ;     Burke    v.  no  accounting  is  to  be  taken  of  the 

Rhoades,   79    N.    Y.    Sujip.    407,    39  trust  fund  and  of  the  claims  against 

^Misc.  208,  aff'd  81  N.  Y.  Supp.  1045,  it,  and  that  no  apportionment  is  to 

S2   App.    Div.   323    (liability,   under  be   had,   is   made   plain   by   the  fact 

Lloyds   policy    of   underwriter   indi-  that  an  execution  against  the  under- 

vidual  and  limited  the  amount  to  spe-  writers  as  trustees  must  first  be  is- 

citic   sums   on    all    insurance   written,  sued     and     returned     unsatisfied,    in 

irood  defen.se  that  judgment  rendered  whole  or  part,  before  an  action  can 

against  the  general  manager  and  at-  be  brought  against  the  individual  un- 

tomey    in    fact    of    all    the    under-  derwriters"  per  Cullen,  J.)  ;   Straus 

writere,    and    that    he    had    paid    on  v.  Hoadley,  48  N.  Y.  Supp.  239,  23 

other   .said    Lloyds    policies    amounts  App.  Div.  360   (liable  "severally  and 

in    exce.ss    of    his    liability    to    said  not  jointly  nor  any  one  for  any  other 

Lloyds    {US    stipulated    and    fixed    in  .      .      .      each    for   his    own    part    of 

the    policy);    Cook    v.    Loew,    69   N.  the    whole    amount    herein    insured" 

Y.    Supp.   614,  34   Misc.   276    (when  renders   each    individual    underwrite)' 

not     liable     for     entire     amount     of  liable  for  a  certain  fractional  jiart  and 

subscriptions:     co-insurance     clause:  not  for  the  whole  amount  of  policy. 

other  insurance);    Conant   v.   Jones,  Complaint  demurrable  which  joins  all 

(54   X.  Y.   Supp.   189,  50   App.   Div.  the    underwriters.     Liability   of  each 

.'{3()    (action    against    underwriter  on  as   distinct  as   if  contained   in  sepa- 

judgment.      Ke(|uin'ment    N.    Y.    L.  rate  instrument)  ;  Perrysburg  &  To- 

1892.,   c.    690,    j)idhiljils    persons    en-  ledo  Transportation   Co.  v.  (Jilchrist 

gaging  in   insurance  business  except  (1902)    24    Ohio    Cir.    Ct.    Rep.    165 

as   agent    unles.s   deposit   made   with  (marine    insurance    against    loss    or 

superintendent     of     insurance,     etc.  damage    by    fire    issued    by    Niagara 

■Judgment    against   general    manager  Fire  &  Marine  Underwriters  of  Buf- 

and  attorney  in  fact  is  res  adjudicata  falo,  N.  Y.     A  Lloyds  policy  issued 

on    j)oIicy's    validity    and    plaintiff's  by    defendant    and    fourteen    others, 

failure    to    prove    that    underwriters  each  of  whom  insured  said  propellor 

had  complied   with  such   law  in   suit  for   one   year.      Individual    meml)ers 

for  proportionate  liability  of  one  on  of  a  Lloyds  association  mav  l)e  sued 
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nn  lU'tion  to  be  broutiht  a?  a  condition  ]iivcc(lont  to  the  liability  of 
the  other  underwriters.^* 

Under  polii-ie.s  clVeeted  with  i>i-i\atc  iniderwritors  the  insurers 
are  severally  and  not  jointly  liablr.  each  separate  subscription  being 
in  I'ait  a  disiiiicl  contract. ^^ 

§  3486.  Recovery  back  by  insurer  of  money:  payment  made  or 
procured  by  fraud:  mistake  of  facts. —  If  the  insurer  pays  a  loss, 
being  induced  so  to  do  by  fraud  or  by  a  mistake  of  facts,  knowl- 
edge of  which  would  have  been  a  suilicient  defense  in  an  action  by 
the  insured  u|)on  the  policy,  the  money  so  paid  may  be  recovered,^* 
So  it  has  been  held  that  where  a  warranty  has  been  broken  by  the 
insured,  of  which  the  insurers  were  not  aware  at  the  time  of  pay- 
ing the  loss,  an  action  to  I'ccover  the  money  back  will  lie."  In  order, 
however,  to  recover  the  money  it  must  appear  that  the  act  of  the 
insured  would  have  prevented  a  recovery  by  him  under  the  policy,^^ 
and  such  mistake  of  facts  must  be  clearly  established.^'  And  it 
must  be  shown  that  the  insurers  were  not  aware  of  such  facts  at 
the  time  of  paying  the  loss,  and  could  not  have  learned  of  them 
by  reasonable  diligence.'^"  In  other  cases,  however,  it  has  been  held 
that  the  insured  may  recover  the  money  paid  under  a  mistake, 
though  guilty  of  negligence  or  through  failure  to  make  inquiries 
which  they  might  have  niade,^  although  it  would  seem  a  question 


notwithstanding  a  clause  in  tlie  pol- 
icy requiring:  suit  to  be  brought 
against  general  manager  and  attor- 
ney in  fact  .where  such  association  of 
individuals  has  no  assets,  has  ceased 
business  and  said  attorney  in  fact 
has  resigned  and  the  vacancy  has  not 
l)een    tilled). 

1*  Enterprise  Lumber  Co.  v.  Mun- 
dv,  62  N.  J.  Law,  16,  55  L.R.A.  193, 
42  Atl.  1063. 

^*  2  Arnould  on  Marine  Ins.  (Mac- 
lachlan's  ed.)  p.  1133;  Id.  (9th  ed. 
ILirt  &  Simev)  sec.  1270,  p.  1586; 
Barnes  v.  People,  168  111.  425,  48 
X.  E.  91  ("each  individual  under- 
writer is  liable,  on  any  given  policy 
to  tlie  amount  set  opjxisite  his  name 
in  the  signature  to  the  contract,  but 
he  is  not  liable  for  the  whole  or  any 
part  of  the  liability  of  the  other 
underwriters"). 

^^  McConnoll  v.  Delaware  Ins.  Co. 
18  111.  228:  JIartford  Live  Stofk  Ins. 
Co.  V.  Matthews,  102  Mass.  221;  Co- 
lumbus  Ins.    Co.   V.   Walsh,   18   Mo. 
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229;  Mutual  Life  Ins.  Co.  v.  Wager. 
27  Barb.  (N.  Y.)  354;  Lefevre  v. 
Boyle,  3  Bam.  &  Adol.  877,  1  L.  J. 
K.  B.  199 ;  Bize  v.  Dickenson,  1  Term 
Kep.  285;  Co.x  v.  Prentice,  3  Maule 
&  8.  344,  16  R.  K.  288. 

17  De  Hahn  v.  Hartley,  1  Term 
Rep.  343,  14  Eng.  Rul.  Cas.  171, 
approved,  2  Terra  Rep.  186,  1  R.  R. 
221 ;  Anderson  v.  Pitcher,  2  Bos.  & 
P.  164,  3  Esj).  134,  Stark.  262, 
5  R,  R.  565;  Elting  v.  Scott,  2  Johns. 
(N.   Y.)    157. 

18  Berkshire  Mutual  Fire  Ins.  Co. 
V.  Sturgis,  13  Gray  (79  Mass.)   177. 

"  Elting  V.  Scott,  2  Johns.  (N.  Y.) 
157. 

2°  American  Ins.  Co.  v.  Crawford, 
89  III.  62;  Mutual  Life  Ins.  Co.  v. 
Wager,  27  Barb.  (N.  Y.)  354;  Eagan 
V.  .litna  Fire  Ins.  Co.  10  W.  Va. 
583;  Bilbie  v.  Lumley,  2  East,  469, 
479,  6  R.  R.  479. 

1  De  Hahn  v.  Hartley,  1  Term 
Rep.  343,  14  Eng.  Rul.  Cas.  171, 
approved,  2  Term  Rep.  186.  1  R.  R. 
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as  to  the  correctness  of  such  rulings.  If  a  policy  of  life  insurance 
is  obtained  by  fraud,  an  action  will  lie  in  behalf  of  the  insurer  to 
recover  back  the  money  \A-hich  it  has  paid  upon  the  insured's  death. ^ 

§  3487.  Actions  for  assessment:  premium  notes. — If  in  an  action 
upon  a  premium  note  given  to  an  insurance  company  the  plaintiff 
should  show  the  execution  of  the  note,  the  occurrence  of  the  loss 
during  the  time  covered  by  the  policy,  the  regularity  of  the  assess- 
ment, and  a  demand  made  upon  the  defendant  for  the  same,  and 
proof  of  such  facts  is  held  to  establish  prima  facie  the  plaintift"s 
case.'  But  the  fact  that  the  loss  has  occurred  must  be  shown.  So 
it  has  been  held  insuthcient  to  establish  the  liability  on  the  note 
to  merely  prove  a  resolution  of  insurer's  directors  levying  the  assess- 
ment to  meet  the  company's  indebtedness,  but  further  proof  must 
be  given  that  the  losses  and  expenses  which  authorized  the  assess- 
ment had  actually  occurred.* 

Although  it  is  stipulated  in  the  policy  that  in  case  of  default  by 
the  insured  to  pay  any  instalment  due,  yet  recovery  may  be  had 
on  an  in.stalment  note  of  any  premium  earned  prior  to  such  default.^ 
So  proof  of  loss  on  an  assessment  made  is  not  a  prerequisite  to 
recovery  on  an  instalment  note  which  is  received,  as  permitted  by 
the  charter,  payable  absolutely  at  a  certain  time.^  So  recovery  by 
the  plaintiff,  in  an  action  by  a  mutual  insurance  company  to  re- 

221;  Union  National  Bank  v.  Sixth        In  Mitchell  v.  American  Ins.   Co. 

National  Bank,  43  N.  Y.  452,  3  Am.  51  Ind.  396,  it  is  held  necessary  to 

Rep.   718;    Townsend   v.   Crowdy,   8  aver  demand  in  the  complaint.     But 

Com.   B.    (N.   S.)    477,  29   L.  J.   C.  compare  Atlantic   Mutual   Fire   Ins. 

P.  300,  7  Jur.    (N.  S.)    71,  2  L.  T.  Co.   v.   Sanders,  36  N.  H.  252;   see 

537.  Pleadings,  e.  90,  subd.  II.  herein. 

^  National  Life  Ins.  Co.  v.  Minch,        As   to  liability  on  premium,   etc., 

53   N.    Y.    144,   rev'g   6    Laiis.    100;  notes,  see  ^§  1220  et  seq.  herein. 
Lefevre  v.   Boyle,   3   B.  &  Ad.  877,        As   to    assessments   and   dues,   see 

1  L.  J.  K.  B.  199;  p]llis  on  Ins.  163.  chaps.  42  et  seq.,  §§  1245  et  seq.  here- 

^  Indiana. — Whitman  v.  ^Mason,  40  in. 
Ind.  189.  4i>aeifie  :\hitual  Ins.  Co.  v.  Guse, 

/oua.— Warner  v.  Beem,  36  Iowa,  49  Mo.  329,  8  Am.  Rep.  132n,  135. 

385.  See     also     American     Ins.     Co.     v. 

Missouri. — Pacific  Mutual  Ins.  Co.  S<'hmitt,  19  Iowa,  502. 
V.  Guse,  49  Mo.  32!),  8  Am.  Rep.  132.        As   to   liability   on   premium,   etc., 

Neiv  Hampshire. — Great  Falls  Mu-  notes,  see  SS  1220  et  seq.  herein, 
tual  Fire  Ins.  Co.  v.  Harvey,  45  N.        *  Sec  Limerick  v.  Gorham,  37  Kan. 

H.   292.  '  7.39,   15   Pac.  f)09.     But  see  Mutual 

New  York. — Sands  v.  Annesley,  56  Benefit    Life   Ins.   Co.   v.  Jarvis,   2.3 

Barb.    (N.    Y.)    598;    Devendorf    v.  Conn.   1.33;   Robert  v.  New  England 

Beardsley,    23    Barb.    (N.    Y.)    656.  Mutual  Life  Ins.  Co.  1  Disn.  (Oiiio) 

Ohio.—OWut   Ins.   Co.    v.   >L-irietta  35.'),  s.  c.  2  Disn.  (Ohio)  106. 
Woolen  Co.  3  Oliif)  St.  .348.  ^  Davenj)nrt  Fire  Ins.  Co.  v.  Moore, 

Wisconsin. — Kelly  v.  Tray  Ins.  Co.  50  If)wa,  619. 
3  Wis.  254. 
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cover  nssessmcnls  on  inviniuin  notes,  of  tlie  anionnts  really  dne, 
will  not  be  deteated  l>y  reason  of  a  variance  between  tbe  amount  of 
Ibe  assessinenls  a.<  stated  in  tbe  notices  to  Ibe  defendant,  and  tbe 
anionnts  as  pr(.>\('d  at  tbe  trial,  if  tbe  error  arose  from  miscalcu- 
lation merely.  .Mere  errors  of  stati-nicnts  of  amounts  do  not  destroy 
tbe  true  claim.'  A.uain,  makers  of  deposit  notes  given  to  a  nmtual 
insurance  company  to  cover  future  assessments,  altbougb  tbcy 
may  bave  been  deceived  by  misrepresentations  as  to  a  guaranty 
fund  for  partial  protection  against  assessments,  are  not  entitled  to 
bave  tbcir  notes  canceled  witbout  paying  assessments  for  losses 
wbicb  occurred  during  tbe  time  for  wbicb  tbey  bad  tbe  benefit  of 
tbeir  insurance;  at  least  so  wdien  tbey  bave  asked  no  relief  until 
after  tbe  insurer  bas  ceased  to  do  business  and  assigned  its  property 
for  tbe  benefit  of  creditors.' 

No  action,  bowever,  can  be  maintained  against  a  person,  wbo 
has  agreed  to  take  out  a  policy  at  a  certain  premium  and  given  a 
deposit  note,  to  recover  eitber  tbe  premium  or  deposit  note  where 
be  refuses  eitber  to  sign  such  note  or  accept  the  policy.'  Nor  will 
a  suit  lie  by  a  mutual  benefit  association  to  cover  a.ssessments  where 
tbe  contract  provides  only  for  forfeiture  of  interest  in  case  of  non- 
payment,^" or  wbicb  makes  no  provision  for  nonpayment,  except 
that  the  certificate  shall  be  forfeited  therefor;  ^^  nor  can  a  mutual 
benefit  society  sue  a  former  member  for  dues  for  nonpayment  of 
which  it  has  expelled  him  from  tbe  society. ^^  So  where  cash  policies 
are  unlawfully  issued  by  a  mutual  company  members  who  took 
lawful  policies  on  the  assessment  plan  cannot  be  compelled  to  con- 
tribute to  losses  by  assessment  on  tbeir  premium  notes  merely  be- 
cause they  knew  of  the  issue  of  the  cash  policies  but  did  nothing 
to  estop  themselves  from  denying  liability  on  account  of  them.^^ 

If  money  is  paid  with  full  knowledge  of  all  facts,  it  cannot  be 
recovered  on  the  ground  of  ignorance  of  legal  rights.'^*  So  in  case 
a  loss  bas  been  paid  by  reason  of  judgment  rendered,  and  the  insurer 
afterward   learns   of   fraud   which    would   bave    been   a  sufficient 


'  Tliropp  V.  Susquehanna  Mutual 
Fire  Ins.  Co.  125  Pa.  St.  427,  11  Am. 
St.  Rep.  909,  17  Atl.  473. 

*  Corey  v.  Sherman,  96  Iowa,  114, 


^2  L'Unibn  St.  Jean  Baptists  v. 
Ostiguv,  25  1{.  I.  478,  64  L.R.A.  158, 
56  Atl.  681. 

^^  Core^^  V.  Sherman,  96  Iowa,  114, 


N.  W.  828. 

8  Heal  Estate  Mutual  Fire  Ins.  Co. 
V.   Roessle,  1  Gray    (67  Mass.)    336. 


32    L.R.A.   496,    60   X.    W.    232,   64    32   L.R.A.    490,    60    N.    W.   232,   64 

N.  W.  828. 

14  ppii-y  V.  Newcastle  District  Mu- 
tual Fire"  Ins.  Co.  8  U.  C.  Q.  B.  363; 

10  Lehman   v.   Clark,  174  111.  279,    Bilhle  v.  Lumley,  2  East,  469,  G  R. 
43   L.R.A.   648,  51   N.   E.  222.       _       R.  479. 

11  Gibson  V.  Mearew,  154  Ind.  2/3, 
48  L.R.A.  362,  56  N.   E.   674. 
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defense  to  an  action  upon  the  policy,  another  oction  from  that  in 
which  judgment  was  rendered  will  not  lie  to  recover  the  money;  ^* 
for  ''it  is  a  principle  of  common  law  that  a  man  cannot  collaterally 
impeach  or  call  in  cj[uestion  a  judgment  of  a  court  of  law  or  decree 
in  equity  to  which  he  is  a  party.  It  can  only  be  done  by  writ  of 
orror,  petition  for  a  new  trial,  or  bill  in  chancery."  ^^  So  ''it  is  most 
lear  that  the  merits  of  a  judgment  can  never  be  overhauled  by  an 
original  >uit.  either  at  law  or  in  equity."  " 

§  3488.  Recovery  by  creditor  as  beneficiary  or  assignee  of  life 
policy. —  (a)  General  statement.  We  have  elsewhere  discussed  the 
light  of  a  creditor  to  take  out  a  policy  upon  his  debtor's  life,  paying 
the  premiums  himself,  and  also  the  necessity  of  an  insurable  in- 
terest in  an  assignee  of  a  life  policy,  and  both  these  factors  affect 
the  extent  of  recovery  by  the  creditor,  for  while  a  creditor  has  an 
insurable  interest  in  the  life  of  his  debtor  and  the  policy  may  be 
effected  by  the  creditor  himself,^^  nevertheless  the  decisions  in  some 
of  the  states  which  hold  that  an  assignment  to  one  without  an  in- 
surable interest  in  the  life  insured  is  void  accordingly  limit  as 
a  logical  conclusion  a  creditor's  right  to  recover  b}'  the  line  which 
measures  his  right  to  indemnity :  that  is,  by  the  extent  of  his  actual 
bona  tide  pecuniary  interest  as  evidenced  by  the  debt,  advances, 
[iremiums  paid,  etc.  There  are  also  other  important  consider- 
ations, such  as:  contemporaneous  agreements  or  contracts;  policy 
limitations;  whether  the  creditor  is  sole  payee  and  beneficiary; 
wlicther  he  is  payee  in  a  certain  amount  only;  whether  he  is  an 
assignee;  whether  he  holds  the  policy  as  security,  or  collateral,  or 
aljsolutely;  exemption  statutes;  whether  the  insurance  is  by  a 
regular  life  policy,  or  a  certificate,  etc.^^  In  view,  therefore,  of  the 
l>oint.s  directly  and  indirectly  involved  and  of  the  principles  which 
must  necessarily  govern  individual  cases,  it  is  difficult  to  state  any 

^*  HonuT    V.    Fish,    1    Pick.     (18        As  to  statutes:  beneficiaries:  wife 

-Mass.)   435,  11  Am.   Dec.  218.    ^ee  and  children:  exemptions,  see  §§  879 

al.s(»    .Moses    v.    Macpherlan,   2    Burr,  et  seq.  herein. 

1005,   1008,  1    W.   Bl.   219;   Phillips       As  to  necessity  of  insurable  inter- 

V.  Hunter,  2  H.  Bl.  402,  2  H.  R.  353.  est   of   assignee   of   life   policy,   and 

la  Peck     V.     AVoodbridge,     3     Day  effect   of   agreements,   assignment   as 

ifonn.)  30,  36.  security  or  collateral,  etc.,  see  §§  914 

^'  Moses    V.    .Macpherlan,    2    Burr,  et  seq.  herein. 
1005,  1008,  1  AV.  Bl.  210,  per  Lord        As   to   creditors'    rights   where   in- 

Mansfield.  sured   is   insolvent    or   l)aiiknipt,  see 

^'  See  §  953  herein.  generally  §  2.341   herein. 

^'  Creditor  as  payee  in   policy   on        See   further  upon   points  involved 

debtor's  life,  see  ^  Htil  herein.  and  afTecting  creditors'  rights,  *i^  894 

As    to    rights    of   <-reditors    of    in-  et    se*].,    953    et    seq.,    2336    et    scij. 

-urcd :    regular    life    policy:    exemp-  herein. 
iHdis:   statutes,  see  §  858  herein. 
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(lolinito  (loUM-iiiiiiin^-  iiilr  aintlicnblo  lo  all  ca>:c?  wherein  there  is 
a  tiueslion  as  to  the  right  or  extent  of  recovery  by  a  creditor  as 
lioneruiary  or  assignee  of  a  life  policy,  although  the  general  rules 
which  wc  hax'c  stated  in  (>arlier  sections  apply  to  the  class  of  cases 
therein  considered.^"  and  apply  licre  in  so  far  as  those  cases  are 
analogous. 

(b)  Where  recovern  liniUcd  to  dchf.  advances,  etc. — Under  an 
early  decision  in  Pennsylvania  it  is  held  that  where  the  policy  is 
taken  out  by  the  debtor  in  taxoi-  of  his  creditor,  any  balance  in 
excess  of  the  amount  of  the  debt  inures  to  the  family  of  the 
debtor.^  It  is  also  determined  in  that  stale  that  one  having  no 
insurable  interest  in  the  lii'c  i»f  another  cannot  take  and  hold  by 
an  assignment  upon  the  life  of  such  other,  and  a  creditor  can  only 
take  and  hold  such  policy  by  assignment  to  an  extent  sullicient  to 
secure  his  debt;  ^  and  where  a  policy  for  three  thousand  dollars  was 
assigned  by  the  debtor  to  secure  a  debt  of  one  hundred  dollars,  it 
was  held  that  the  creditor  could  only  retain  the  amount  of  the 
debt,  the  amount  of  premiums  paid,  and  the  interest  thereon ;  ^ 
and  even  though  an  a.ssignment  as  collateral  security  by  a  debtor 
of  a  policy  on  his  life,  payable  to  his  wife,  may  be  technically  in- 
valid, yet  if  the  a.ssignee  acted  in  good  faith  in  advancing  pre- 
miums he  is  equitably  entitled  as  against  the  wife,  who  permitted 
such  payments,  to  reimbursement  therefor.*  So  it  is  decided  bv 
the  Federal  Supreme  Court  that  a  creditor  holding  insurance  on 
the  life  of  his  debtor  can  enforce  it  no  further  than  indemnity.^ 
And  a  like  limitation  to  the  amount  of  the  indel:)tedness  exists  in 
Georgia,  and  this  may  include  the  cost  of  taking  out  and  main- 
taining the  insurance  when  charged  against  the  debtor  or  his 
estate  or  upon  the  policy  proceeds.^  So  in  that  state  a  creditor  of 
a  person  having  his  life  insured,  who  takes  an  assignment  of  the 


^°  See  sections  cited  under  last  pre- 
ceding note. 

^  See  American  Life  &  Health  Ins. 
Co.  V.  Robertshaw,  26  Pa.  189.  See 
subd.   (g). 

^  See  Equitable  Life  Ins.  Co.  v. 
Hazehvood,  75  Tex.  338,  7  L.R.A. 
217,  16  Am.  St.  Rep.  893,  12  S.  W. 
621. 

On  validity  of  assignment  of  in- 
terest in  life  insurance  policy  to  one 
paving  premiums,  see  notes  in  3 
L.R.A. (N.S.)  !).3.3;  .33  L.R.A. (N.S.) 
949;  as  to  validity  of  assignment  to 
one  having  no  insural)le  interest 
where  the  assignment  is  not  made  bv 
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wav  of  cover  for  a  wage  policy,  see 
note" in  6  L.R.A. (N.S.)  128. 

^  Cooper  v.  Weaver  (Pa.)  11  Atl. 
780.  See  also  Cooper  v.  Shaeffer 
(Pa.)  20  W.  N.  C.  123,  11  Atl.  548. 

*  IMatlack  v.  Mutual  Life  Ins.  Co. 
180  Pa.  300,  40  Wklv.  N.  C.  73,  36 
Atl.  10.S2. 

*  Crottv  V.  Union  Mutual  Life  Ins. 
Co.  144  U.  S.  621,  36  L.  ed.  5(i6,  12 
Sup.  Ct.  749.  Cited  in  Kimball  v. 
Lester,  59  N.  Y.  Supp.  540,  43  App. 
Div.  27,  30. 

^  Exchange  Bank  of  Macon  v.  Loh, 
104  Ga.  446,  44  L.R.A.  372,  31  S.  E. 
459. 
96 


RIGHTS  AND  REMEDIES  §  3488 

policy  to  secure  his  debt,  is  entitled  to  retain  from  the  proceeds 
of  the  policy  only  sufficient  to  pay  the  debt,  together  with  all 
advances  made  by  the  creditor  to  keep  the  policy  in  force."^  So  in 
Kentucky  a  creditor  to  the  extent  of  his  debt  has  an  in.-^urable  in- 
terest in  his  debtor's  life ;  *  and  as  such  creditor  he  is  entitled  to 
so  much  of  the  pohcy  proceeds  as  covers  the  indebtedness  which 
the  policy  was  sold  or  assigned  to  secure ;  ^  but  the  purchaser  of  a 
policy  on  the  Hfe  of  another  in  which  he  has  no  insurable  interest 
except  as  creditor  holds  the  proceeds  of  the  policy,  over  and  above 
the  debt,  in  trust  for  the  beneficiaries  of  the  policy.^"  And  under 
a  decision  in  the  United  States  Supreme  Court  the  representatives 
of  the  insured  are  entitled  to  recover  from  the  assignee  of  the 
policy  the  balance  of  the  sum  received  from  the  insurance  com- 
pany after  deducting  any  and  all  advancements  on  loans  made  on 
premiums  or  other  sums  paid  with  interest,  on  account  of  the 
policy."  So  in  ^lissouri  a  creditor  may  hold  as  assignee  only  to 
the  amount  of  his  advances,  or  to  the  extent  of  the  valid  indebted- 

'  Morris  v.  Georsia  Loan,  Savinsrs'  Kentucky. — Beard    v.    Sharp,    100 

&  Banking  Co.  109^  Ga.  12,  4(3  L.R.A.  Ky.  606,  616,  38  S.  W.  1057. 

506.  34  S.  E.  378.  Massachusetts. — Kendall    v.    Equi- 

^  Metropolitan    Life    Ins.    Co.    v.  table  Life  Assur.  Soc.  171  Mass.  568, 

Nelson,   170   Ky.   674,   L.R.A.1916F,  575,  51  X.  E.  464. 

457,  186  S.  W.  520.  Missouri.— Strode  v.   Mever  Bros. 

9  Bramblett   v.    Hargis'   Exrs.    123  Drug  Co.  101  Mo.  App.  627,  634,  74 

Kv.  141,  94  S.  W.  20.  S.  W.  379;  Mutual  Life  Ins.  Co.  v. 

"  Irons  v.  United  States  Life  Ins.  Richards,  99  Mo.  App.  93,  72  S.  W. 

Co.  128  Ky.  040,  129  Am.  St-.  Rep.  487. 

318,  108  S!  W.  904.  Xeiv  Hampshire.— hanoviette  v.  La- 

iiWarnoek    v.    Davis,    104    U.    S.  plante,  67  X.   H.   118,  119,  36  Atl. 

775,  26  L.  ed.  924.    Cited  in  :  981. 

United    States. — Crottv    v.    Union  Pennsylvavia. — Corson  v.  Garnier, 

Nfutual  Life  Ins.  Co.  144  U.  S.  620,  17  Phila.   343,  42  Phila.  Leg.   Intel. 

'i23,  36  L.  ed.  568,  12  Sup.  Ct.  749;  27;  Wliecland  v.  Atwood,  42  Wkly. 

i'oster  V.  Preferred  Accident  Ins.  Co.  Not.  Cas.  178,  180 :  Gilbert  v.  Moose, 

125  Fed.  536,  538;   Manhattan   Life  104  Pa.  79,  49  Am.  Rep.  570. 

Ins.  Co.  V.  Hennesy,  99  Fed.  64,  68,  Tennessee.   —   Quinn    v.    Supreme 

39  C.  C.  A.  625,  629;   Widaman  v.  Council  Catholic  Knights  of  Amcri- 

Hubl)ard.  88  Fed.  806,  812;   United  ca,  99  Tenn.  80,  87,  41   S.  W.  343. 

States    Mutual    Accident     Assoc,    v.  Texas. — Ef|uital)le  Life  Ins.  Co.  v. 

Hodgkin.  4  App.  D.  C.  516,  52(i.  Hazlewood.    75     Tex.     :{38.    351,    7 

G eorrfi a. —llodge  v.   Ellis,   76   (Ja.  L.H.A.   224,   Ki   Am.    St.    Rep.    893, 

272,279.  12    S.    W.    621;    Price    v.    Supreme 

Ulinoia. — Johnson  v.  Van  Epps,  14  Lodge    Knights    of    Honor,    68    Tex. 

III.   App.  201,  215.  361,  367,  4  S.  W.  63.}. 

Indiana. — Amick     v.     Butler,     111  Utah. — Jones    v.    New    York    Life 

Ind.  578.  581,  60  Am.  Rep.  722,  12  Ins.  Co.  15  Utah,  522,  534,  50  Pac. 

N.   v..  518;   Su[)reme  Lo<ige  Knij,dits  620. 

of   Hcmor  V.  Metcalf,   15  Ind.    Ap|>.  r/rr//M/«.— Tate      v.       Connnercial 

141,  43  N.  E.  893.  Building   Assoc.   97   Va.   74,   77,   45 
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uos.>^  duo}^  and  llie  (MV(li((»r  may  1h>  lirld  as  IrusU'C  for  the  excess." 
So  in  IVnnessee  a  creditor  lias  an  insnrablc  interest  in  the  hfc  of 
his  dehtor.  to  the  extent  of  his  indebtedness  or  of  money  advanced 
to  pav  piiMninms*^*  So  in  Texas  although  a  person  withont  an 
insurable  interest  in  the  life  of  another  cannot  take  and  hold  by 
assignment  a  [)olicy  upon  tb(>  life  of  such  other,  still  a  creditor  can 
take  and  liold  such  policy  by  an  assignment  lo  an  extent  sutlicient 
to  secure  his  debt ;  ^^  and  in  tliat  state  if  the  interest  which  one 
person  has  in  tlic  life  of  anolher,  is  of  a  definite  character,  as  where 
he  is  a  creditor,  or  when  he  from  the  life  of  the  insured  may  reaj) 
some  pecuniary  advantage  of  a  definite  nature,  and  the  policy  is 
taken  out  in  his  favor  or  is  assigned  to  him,  his  interest  will  be 
limited  to  the  amount  of  interest  which  he  has  in  the  insurance 
l^roceeds,  together  with  such  sums  as  he  has  paid  to'procure  the 
policy,  with  interest  thereon  ;^^  and  when  insurance  is  not  con- 
tracted for  by  the  person  whose  life  is  insured,  but  by  a  creditor  in 
his  own  name,  it  is  immaterial  what  amount  of  insurance  is  con- 
tracted for,  and  no  more  is  collectable  than  an  amount  sufficient  to 
pay  the  debt  and  disbursements  in  keeping  the  policy  alive,  in- 
cluding interest  on  both.^'^  It  is  also  held  in  the  same  state  that  a 
I^urchaser  or  assignee  of  insurance  on  the  life  of  another,  has  an 
interest  to  the  extent  of  the  purchase  or  other  money  invested  by 
him,  including  advancements  in  the  nature  of  dues,  assessments 
and  premiums  to  preserve  and  keep  the  insurance  in  force,  with 
lawful  interest  thereon.  The  residue  he  holds  as  trustee  for  those 
entitled  as  heirs  of  the  insured  or  otherwise.^^  So  in  Virginia 
a  creditor  who  takes  an  assignment  of  a  life  insm-ance  as  security 
for  a  loan,  can  hold  the  proceeds  of  the  policy  only  to  the  extent 
of  the  sums  actually  advanced  by  him.^^ 

L.R.A.   243,   245,   75   Am.    St.   Rep.  v.    Dunseomb,    108    Tenn.    724,    58 

770,  33  S.  E.  382;  Long  v.  Meridaii  L.R.A.  694,  91  Am.  St.  Rep.  769,  69 

Brittania    Co.    94   Va.   594,   603,   27  S.  W.  345. 

S.  E.  499.  ^^  Equitable  Life  Ins.  Co.  v.  Hazle- 

12  Locke  V.  Bowman,  168  Mo.  App.  wood,  75  Tex.  338,  7  L.R.A.  217,  16 

121,  151  S.  W.  468;  Deal  v.  Hainley,  Am.  St.  Rei).  893,  12  S.  W.  621. 

135  Mo.  App.  507,  116  S.  W.  1.    See  ^^  Cheeves  v.  Anders,  87  Tex.  287, 

Morrow  v.  National  Life  Assoc.  184  47  Am.  St.  Rep.  107,  28  S.  W.  274. 

Mo.  App.  308,  168  S.  W.  881.  "  Equitable  Life  Ins.  Co.  v.  Hazle- 

"  Strode  v.  Mever  Bros.  Drug  Co.  wood,  75  Tex.  338,  7  L.R.A.  217,  16 

101   :^ro.   App.   627,  74   S.   W.   379.  Am.  St.  Rop.  893,  12  S.  W.  621.    See 

See  Morrow  v.  National  Life  Assoc.  Stacey  v.  Parker,  —  Tex.  Civ.  App. 

184  Mo.   App.   308,  168   S.   W.   881  — ,  132  S.  W.  532. 

(policy    here    was    issued    for   other  ^    ^^  g^.^on field    v.    Turner,    75    Tex. 

advances     made     in     pursuance     of  324,  7  L.R.A.  189,  12  S.  W.  626. 

ao'reement)  ^^  Roller  v.   Beam,  86  Va.  512,   6 

"i*  Connecticut  Mutual  Life  Ins.  Co.  L.R.A.  136,  10  S.  E.  241. 
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(c)  Recovery  irheii  transfer  absolute  in  form. — What  we  have 
first,  stated  under  the  preceding  subdivision  has  also  been  applied 
even  thou,2;h  the  transfer  is  made  by  the  debtor  to  the  creditor  by 
a  bill  of  sale  absolute  on  its  face;  ^°  and  although  the  assignment  of 
a  life  policy  by  a  debtor  to  his  creditor  be  absolute  in  form,  it  is 
held  that  the  latter  can  retain  only  what  is  necessary  for  his  in- 
denmity  for  the  debt,  and  must  account  for  the  balance  to  the 
representatives  of  the  insured.^  So  a  creditor  to  whom  a  policy 
absolute  in  form  and  payable  to  insured's  executors,  administrators 
and  assigns,  takes  an  assignment  of  a  pojicy  to  secure  a  specified 
debt  but  retains  the  same  under  an  agreement  that  it  be  held  as 
security  for  indebtedness  which  insured  may  incur  in  the  future, 
said  assignee  is  entitle<l  to  so  mucli  of  the  |)olicy  proceeds  as  will 
satisty  assured  s  indebtedness  to  him  and  neitlier  the  husband 
during  his  lifetime  nor  the  widow  and  heirs  at  law  who  are  vested 
only  with  an  equity  are  entitled  to  said  policy  or  its  proceeds  until 
such  indebtedness  is  satisfied,  notwithstanding  a  statute  which  pro- 
vides that  a  life  insurance  effected  by  a  husband  on  his  life  shall 
inure  to  the  widow  and  next  of  kin  to  be  distrilnited  as  personal 
property  free  from  creditors'  claims,  for  the  hus!)and  does  not  by 
reason  of  said  statute  lose  control  under  such  a  policy  as  that  above 
stated  of  his  rights  as  what  person  shall  benefit  by  his  life  in- 
surance.^ But  an  absolute  assignment  by  insured  where  au  in- 
debtedness existed  before  the  policy  was  issued  and  also  where 
further  advances  were  to  be  made  and  it  was  also  expressly  stated 
that  it  was  not  made  to  secure  any  indebtedness  or  as  collateral 
security  *'but  with  the  intent  and  for  the  ])urpose  of  divesting  the 
assignor  of  all  title  to  and  interest  in  the  policy,  the  a.ssignee  paying 
the  premium*^  as  a  part  of  the  consideration  thereof  entitles  the 
assignee  to  the  entire  proceeds  of  the  policy  although  the  indebted- 
ness did  not  equal  one  half  the  amount  of  the  policy.  It  was  also 
held  that  a>;  the  policy  was  issued  for  the  creditor's  benefit  he  had 
under  the  circuiiistances  an  insurable  interc>t  in  his  debtor's  life 
and  the  policy  was  not  a  wager.^ 

(d)  W'hf-n  trvsf  nr/ainsf  creditor  created  under  agreement. — 
If  the  creditor  claims  a  rii^lit  to  the  entire  fund  he  may  be  i)re- 

_  20  Helmctag  V.  Miller,  7(i  Af;i.  18.3,  W.    .HI,    40    Ins.    L.    J.    G64.      See 

52  Am.  Rep.  31();  Cawtlion  v.  I'errv,  Morrow  v."  Natioii;il   bile  Assoc.  184 

7(i  Te.x.  .383,  V,  S.  W.  •J(i8;  l.cwv  &  M<..   App.   308,   lliS   S.   W.   881;    §^ 

Co.  V.  Gilliard,  7(i  Tex.  -100,  13  S.  W.  ST!)   el    sf<|..   233(i   lirniii. 

304.    E.Kimine  SS  '2330  ct  se(|.  lierciii.  ^  Kilz<^eraUI     v.     K';i\vliiif^s     linple- 

*  Papo  V.  P.urnstiiic,  102  f.  S.  (Kit,  iiiciit    Co.  114  Md.  470,  70  All.  015, 

20  L.  0(1.  208.  .\nii.  Cas.  iyi2A,  450,  40  Ins.  L.  J. 

2  Nashville  Trust  Co.  v.  First   Na-  J505. 
tional   Hank,  123  T(M)n.  017,  134   S. 
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eluded  by  proof  of  an  ai^reonuMit  wlioii'liy  tlio  pioccHnls  were  to  be 
applied  to  the  payment  of  his  debt,  with  interest,  inchi(lin;>;  repay- 
ment of  premiums  advaneed.  with  interest,  and  the  balaneo  was 
to  iio  to  the  widow  of  the  insured  ilel)tor;  and  where  such  agreement 
is  based  upon  a  good  consideration  a  trust  will  be  created  in  equity 
which  is  enforceable  against  said  creditor  in  favor  of  the  wife 
and  the  named  benelieiary.* 

(e)  ]\'heii  policy  proceeds  ma]i  be  recovered. — Under  an  In- 
diana decision  the  creditoi-  nia\-  rtcoNcr  the  whole  amount  of  the 
policy,  and  the  administrator  of  the  deceased  insured  cannot  recover 
the  excess  of  the  debt  amount  over  what  was  actually  due  to  the 
insured  benelieiary.  Accordingly  it  is  declared  in  that  state  that: 
'■'J'he  right  to  the  policy  and  to  the  beneiits  to  be  derived  therefrom 
was  absolute  in  the  benelieiary  until  both  the  debt  and  advances 
were  paid,  even  conceding  that  the  oral  agreement  referred  to  would 
have  been  enforceable  in  the  lifetime  of  the  insured.  The  benefi- 
ciary in  a  life  policy  who  has  an  insurable  interest  in  the  life  of  the 
insured  at  the  inception  of  the  i^olicy  may  enforce  payment  for  the 
full  amount,  notwithstanding  the  debtor  on  whose  life  it  runs  may 
have  paid  the  debt.  'Any  interest  sufficient  to  justify  the  insurance, 
and  relieve  it  of  the  gambling  aspect,  will  render  it  valid,  and  such 
policy  will  continue  valid  in  the  hands  of  a  beneficiary  or  assignee, 
regardless  of  the  cessation  of  interest,  provided  the  facts  show 
entire  good  faith  and  a  sufficient  justification.'  *  Perhaps,  owing 
to  the  particular  nature  of  contract  such  as  w^e  are  considering,  if 
the  debtor  in  his  lifetime  had  tendered  the  amount  of  the  debt 
and  the  advances,  the  claim  of  the  legal  representative  might  be 
supported.  But,  in  the  absence  of  an  offer  to  comply  with  his 
agreement,  we  can  discover  no  rational  ground  upon  which  the 
court  can  now  compel  the  appellant  to  surrender  money  to  which, 
according  to  every  principle  of  law,  he  has  a  perfect  title,  and  in 
which  neither  the  debtor  nor  his  representatives  ever  had  any  in- 
terest, legal  or  equitable.  'A  distinguishing  element  in  the  deter- 
mination of  cases  of  this  character  is  whether  the  one  whose  life  is 
insured  so  contracts  himself  to  pay  the  premiums  that  an  action 
could  be  maintained  against  him  by  the  creditor  for  that  amount. 
If  such  a  contract  is  shown,  then  the  i)olicy  is  to  be  regarded  as  a 

*Steller  v.  Sell,  55  N.  J.  Eq.  530,  1075,   31   App.Div.   627,  affd   105 

37    Atl.    1010.      Examine    Reiuhardt  N.    Y.    236,    59    X.    E.    89.      See    § 

V.    Marks'    Adnir.    22    Kv.    1^.    IJep.  2330  herein. 

388,  93  S.  W.  32;  Morrow  V.  Nation-  ^Citing    Hine   &    Nichols    on    Life 

at    Life   Assoc.    184    :Slo.    App.    308,  Ins.   82;    Olmstead   v.   Keyes,  85   N. 

168    S.    W.    881;    Deal    v.    Hainley,  Y.  593;  Connecticut  Mutual  Life  Ins. 

135   Mo.   App.   507,   116    S.    W.   1;  Co.  v.  Schaefer,  94  U.  S.  57,  24  L. 

Hirsch    V.   Maver,   54   N.    Y.    Sujjp.  ed.  251. 
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collateral  security,  and  the  debtor  is  entitled  to  it  upon  the  extin- 
iiiiishment  of  the  principal  debt;  while,  on  the  other  hand,  if  the 
creditor  pays  the  premiums,  and  the  debtor  is  under  no  obligation  to 
repay  them,  the  right  of  the  creditor  is  absolute.'  ^  As  has  already 
been  seen,  the  debtor  neither  paid,  nor  was  he  under  any  obligation 
to  pay,  the  premiums.  Within  all  the  rules,  therefore,  the  appellant 
became  the  absolute  owner  of  the  policy,  without  any  outstanding 
equity  in  the  del)tor  or  his  representatives  until  such  payment  was 
made  or  tendered  according  to  the  contract."  "^  So  where  a  member 
of  a  mutual  benefit  society  obtains  the  insurance  himself  and  pays 
the  premiums,  the  fact  that  his  assignee  of  the  certificate  of  member- 
ship has  no  insurable  interest  in  his  life  will  not  prevent  such 
a.ssignee  from  collecting  the  benefit.*  And  under  a  Federal  decision 
the  pledgee  of  a  policy  of  life  insurance  has  the  right  and  power 
to  sell  the  policy  to  the  highest  bidder  for  the  purpose  of  realizing 
money  to  pay  the  debt  which  it  secures,  and  both  immediate  and 
remote  assignees  under  such  a  sale  take  good  title  to  the  policy  and 
to  its  proceeds,  although  they  have  no  insurable  interest  in  the  life 
insured  by  the  policy.^  Under  a  Louisiana  decision  a  creditor, 
to  whom  a  policy,  taken  out  by  assured  on  his  own  life  is  trans- 
ferred under  an  agreement  for  an  additional  loan  and  in  payment 
thereof,  the  transaction  being  in  good  faith,  is  entitled  to  the  policy 
proceeds  unless  said  proceeds  and  the  amount  of  the  debt  are  so 
disproportionate  as  to  constitute  a  wager.^°  It  is  held,  however, 
in  that  state  that  a  life  policy  is  assignable  to  secure  a  debt  so  as  to 
transfer  such  portion  of  the  proceeds  of  the  policy  as  will  pay  the 
debt  actually  due."  Tn  Maryland  it  is  declared  that  it  is  well  set- 
tled in  that  state  that  a  crcditoi-  may  in  good  faith  in.'^ure  his  debt- 
or's life  to  secure  payment  of  his  debt,  take  the  policy  in  his  own 
name  or  for  his  own  benefit,  and  thereby  become  entitled  to  the 
entire  proceeds.  "The  creditor  is  in  fact  the  owner  of  the  policy, 
takes  the  risk  of  the  continued  solvency  of  the  insurance  company, 
and  is  obliged  to  keep  the  policy  alive  by  paying  the  annual  pre- 

^  Citing  Vri'mc  v.  Rrade,  2  De  CJox  ^  Milner  v.  Bowman,  llf)  Iml.  448, 

&  J.  582,  27  L.  J.   Ch.  (597,  4  Jur.  5  L.R.A.  95,  21   N.  E.  1094. 

(N.  S.)   748,  G  W.  R.  739;   Knox  v.  »  Gordon   v.   Ware  National   Bank, 

Turner,  L.   R.   5   Cli.  515,  39   L.   J.  132   Fed.  444,  G5   C.   C.   A.  580,  67 

Ch.    750,   23    L.    T.    227,    18    W.    R.  L.R.A.  550. 

873;   (Jottlcib  v.   Cranch,  4  De  Gex  »"  Lake  v.  New  York  Life  Ins.  Co. 

6  J.  440,  22  L.  J.  Ch.  912,  17  Jur.  120  La.  971,  45  So.  959. 

704;   Godsal    v.    Webb,  2   Keen,  100,        I'Havs   v.    I^ipevre,  48   La.    Ann. 

7  L.  J.  Ch.  103.  749,  .35  L.U.A.  Ml',  19  So.  821. 
'Amick    V.    Butler,    111    Lul.    578, 

60  Ara.   Rep.  722,  12  N.   E.  518,  !» 
Week.  Rep.  842. 
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miuiiis  cluriii«i  tho  life  of  (lio  doliloi'.  and  the  latter  is  muler  no 
obliiiation  to  do  aiiythiiiij,.  aiul  in  lad  docs  notliini;  in  tills  respect. 
If  he  pays  (ho  debt  to  his  ere(hti>r.  lie  has  (inly  <hschai\ii;ed  his  duty, 
and  what  iiiloresl  has  ]\c  in  the  poHey,  or  in  what  his  creditor  may 
recover  upon  it?  And  such  we  lind  is  also  the  JMiglish  rule."  ^^ 
It  was  also  held  in  this  case  that  the  policy  being  a  valid  one  at 
its  inception  its  assignment  was  legal  whether  or  not  the  fissignee 
had  an  insurable  interest  in  assured's  life.  Under  another  decision 
in  the  same  slate  a  creditor  who,  in  pursuance  of  a  bona  tide  effort 
to  secure  jxiyment  of  his  dclil,  insures  the  life  of  liis  debtor  and 
takes  a  policy  in  his  own  name,  or  for  his  own  benefit,  which  he 
is  obliged  to  keep  ali\t'  by  paying  premiums,  is  entitled  to  liold 
all  he  can  recover  on  tlu>  jxiliey  if  there  is  not  such  a  gross  dis- 
proportion betw(H'n  the  del)t  and  the  amount  of  the  ])olicy  as  to  make 
the  transaction  a  speculation  or  wager.  Accordingly  where  a 
creditor  who  took  out  policies  in  mutual  aid  associations  on  the 
life  of  his  debtor,  on  which  policies  he  became  liable  to  be  assessed 
as  a  member,  and  on  which  he  paid,  within  the  f)eriod  of  about 
nine  months  thereafter,  the  sum  of  .$;>31.75,  and  the  amount  col- 
lected on  which,  on  the  debtor's  death,  was  $2,124.82,  being  an 
excess  of  $474.53,  over  the  amount  of  the  debt,  is  entitled  to  hold 
the  whole  amount  received,  as  there  is  no  such  disproportion  be- 
tween the  debt  and  the  insurance  as  to  warrant  a  condemnation 
of  the  transaction  as  a  speculation  or  wager.^^  In  New  York  one 
having  no  insurable  interest  in  the  life  of  another  may  acquire  by 
assignment  a  valid  policy  upon  his  life,  and  enforce  it  to  the  full 
amount.^*  And  it  is  also  decided  in  that  state  that  the  assignee 
of  the  payee  of  a  certificate  of  life  insurance  has  the  right  to  re- 
cover the  whole  amount  specified  in  the  certificate,  though  the 
debt  owed  the  payee  by  the  person  whose  life  was  insured  was  less 
than  the  sum  insured,  or  had  been  paid  in  the  lifetime  of  insured, 
or  though  a  portion  of  the  sum  provided  by  the  certificate  designed 
by  the  payee  in  a  contingency  for  the  benefit  of  some  person 
other  than  the  payee  in  the  jjolic^^^^    So  it  is  held  in  Pennsylvania 

12  Fitzgerald    v.    Rawlings    Imi:/le-  Assur.  Co.  15  Can.  B.  365,  13  Eng. 

ment    Co.   114   Md.   470,   Ann.   Cas.  Rul.  Cas.  383,  16  Can.  B.  305;  Ash- 

1912A,  650,  79  Atl.  915,  40  Ins.   L.  ley  v.  Ashley,  3  Sim.  149;  Bruce  v. 

J.   1565, — Briscoe,   J.,   citing   Kobiu-  Garden,  L.  R.  5   Ch.  App.  32. 
son  V.  Hurst,  78  JId.  59,  20  L.R.A.        ^^  Rittler  v.  Smith,  70  Md.  261,  2 

761,  44  Am.   St.   Rep.   2(i6,  26   Atl.  L.R.A.  844,  16  Atl.  890. 
956;   Souder  v.  Home  Friendlv  Soc.        ^^  Steinback    v.    Uiepenbrock,    158 

72  Md.  511,  20  Atl.  137;  Rittler  v.  N.   Y.  24,  44  L.R.A.  417,  52  N.  E. 

Smith,  70  Md.  261,  2  L.Ii'.A.  844,  l(i  662. 

Atl.  890;  Emerick  v.  Coaklev,  .35  Md.        ^MYright   v.   Mutual   Benefit  Life 

103;  Dalby  v.  India  &  L<iii<l..n  Life  Assoc.  118  N.  Y.  237,  6  L.R.A.  731, 
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that  a  creditor  may  lawfully  take  out  a  policy  on  the  life  of  his 
debtor  in  an  amount  sullicient  to  cover  the  debt,  with  interest 
thereon,  and  the  cost  of  the  insurance,  with  interest  thereon,  dur- 
ing the  period  of  the  expectancy  of  life  of  the  insured,  according 
to  the  Carlisle  tables,  and  may  retain  the  full  proceeds  of  the  pol- 
icy, regardless  of  the  time  of  the  debtor's  death. ^^  And  wliere  the 
amount  of  the  debt  was  one  thousand  nine  hundred  doUai's.  that 
of  the  policy  five  thousand  dollars,  the  premiums  payable,  had  as- 
sured lived  out  her  expectancy,  four  thousand  five  hundred  dollars, 
it  was  held  that  the  creditor  assignee  of  assured's  assignee  was 
entitled  to  recover  the  whole  insurance  even  though  assured  died 
shortly  after  the  creditor  accjuired  title  to  the  policy.^''' 

(f)  Recovery  where  debt  ban-ed  by  limitation:  presumption  of 
payment. — If  the  creditor  takes  insurance  on  the  life  of  his  debtor, 
either  as  payment  or  as  collateral  security,  the  fact  that  the  debt 
is  barred  by  limitation  at  the  time  the  insurance  is  taken,  or  be- 
comes barred  or  affected  with  a  presumption  of  payment  before  the 
policy  becomes  payable,  does  not  prevent  the  creditors  from  re- 
covering the  insurance  either  as  against  the  insurer  or  the  personal 
rei)resentatives  of  tlio  insured.^® 

(g)  Other  mutters  affecting  recovery. — A  policy  may  be  taken 
out  by  creditors  on  the  -life  of  an  infant,  but  in  such  case  the 
credjtors  are  only  entitled  to  recover  to  the  extent  of  their  debt, 
consisting  of  premiums  paid  by  them  and  other  expenses  with  in- 
terest, and  this  wliether  the  policy  be  in  the  infant's  name  or  their 
own.^^ 

Under  an  English  decision  if  the  debtor  has  paid  the  premiums 
upon  the  policy,  he  is  entitled  after  payment  of  the  debt  to  claim 
the  ))olicy.^° 

Wliere  a  life  policy  is,  on  the  death  of  assured,  payable  to  a 
person  named  therein  as  a  creditor  if  living,  if  not,  then  to  the 
representatives  of  tlie  assured,  such  creditor  must  prove  the  amounl 

IG  Am.  St.  Rep.  749,  23  X.  E.  18G.  "  Wlieeland    v.    Atwood,    192    Pa. 

Eramine  Reed  v.  Provident   Savings  St.  237,  73  Am.  St.  Rep.  803,  43  Atl. 

Life  Assur.   Soe.  190  N.  Y.  Ill,  82  940,  rev'g  7   Pa.   Super.   Ct,   80,  42 

X.   E.  734,  40  Ins.  L.  J.  206.     Soe  Wkly.  N.  C.  178,  20  Pa.  Co.  Ct.  307. 

notes    10    Am.    St.    Rep.    900-8;    9  See    Givens   v.    Veeder,    9    N.    Mex. 

Am.  St.  Rep.  080.  250,  50  Pac.  310,  27  ins.  L.  J.  04. 

»8UIrich  V.  Reinoehl,  143  Pa.  238,  "  (^'onnectifut     Mutual     Life     Ins. 

13  L.R.A.  433,  24  Am.  St.  Rep.  534,  Co.  v.  Dun.scomb,  108  Tenn.  274,  91 

22    Atl.    802.      Examine    Matlaek    v.  Am.    St.    Rep.    709,    ()9    S.    W.    345. 

Mutual    Life   Ins.   Co.   180    Pa.   300,  "Rivers  v.  Gregg,  Ilavden  &  Co. 

40    Wklv.   X.    C.   73,   30    Atl.    10S2;  5  Rieli.  Eq.   (S.  C.)   274. 

Hirsrli   v.    Mayer,   54   X.   Y.    Supp.  "^^  Knox    v.    Turner,   L.    R.    9    Eq. 

1075,   31    App.    Div.    027,   afT'd    105  15.5,  .39  L.  J.  Cli.  7.50.  L.   R.  5  Cli. 

X.  Y.  230,  .59  N.  E.  89.  515,  23  L.   T.  227,   18   W.   R.  873. 
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of  liis  (li'Itt  in  (Milci-  t(t  rci'oNi'r  on  llic  policy;  iioitluM-  llie  recital  in 
the  polic-y  nor  (ho  statciniMit  in  the  ]»root's  of  dcalli  that  lie  ie  a 
creditor  is  sniru-ient.^ 

§  3488a.  Same  subject:  illegality  of  contract. —  in  delerniining 
(lie  riiihts  of  the  parties  the  |>nrpose  for  which  the  assignee  ad- 
vanced the  money  to  assnrcd  will  he  considered,  and  if  such  purpose 
was  a  known  unlawful  one  and  against  pnhlic  policy,  it  constitutes 
no  defense  in  an  action  hy  assured"s  executor  to  recover  the  policy 
proceeds  from  assurer  that  it  had  i)aid  said  proceeds  to  the  assignee, 
even  thoutih  an  assin;nee  under  the  state  decisions  is  entitled  to 
retain  an  amount  sullicient  to  reimburse  him  for  moneys  advanced 
with  interest,  and  that  this  is  so  although  he  had  no  insurable 
interest  in  assured's  life.^  So  the  next  of  kin  of  a  person  who  has 
sold  his  benetit  certilicates  by  a  contract  which  is  void  as  against 
public  policy  cannot  compel  a  purchaser  to  account  to  them  for  the 
proceeds,  where  the  society,  recognizing  the  sale,  has  issued  new 
certificates  to  the  assignee,  and  paid  over  the  money  to  him  on 
the  death  of  the  insured.^  The  attempt  by  the  administratrix  of  an 
insured  to  maintain  the  truth  of  representation  made  by  liim  in 
securing  the  policy,  which  she  knows  to  be  false,  will  not  prevent 
her  from  recovering  the  proceeds  of  the  policy  from  an  assignee 
claiming  under  a  wagering  contract.* 

§  3488b,  Same  subject:  recovery  limited  by  policy  clause. — 
Assignments  as  collateral  security,  as  well  as  absolute  ones,  are 
included  in  a  provision  in  a  life  insurance  policy  that,  in  case  of 
assignment,  claims  by  any  creditor  or  assignee  shall  not  exceed 
bona  tide  indebtedness,  together  with  premiums  paid  and  interest, 
and  that  the  policy,  "as  to  all  amounts  in  excess  thereof,  shall  be 
null  and  void."  And  this  is  applied  where  the  ow^ner  of  a  life 
policy  having  agreed  to  pay  a  city  for  support  furnished  him  out 
of  its  poor  fund,  and  the  city  is  his  creditor  for  the  value  of  the 
support  furnished,  within  the  meaning  of  a  clause  of  the  policy  pro- 
^•iding  that,  in  case  of  its  assignment  to  a  creditor,  it  shall  be  valid 
only  to  the  amount  of  his  claim.  So  a  life  policy  having  been  as- 
signed to  a  creditor  of  the  assured  by  consent  of  the  assurer,  the 
policy  providing  that  in  such  circumstances  the  whole  beneficial 

^  Crottv  V.  Union  Mutual  Life  Ins.  ^  Manhattan  Life  Ins.  Co.  v.  Cohen, 

Co.   144  "U.   S.   621,   3()   L.   ed.   566,  —   Tex.    Civ.    App.   — ,   139    S.   W. 

12  Sup.  Ct.  749.     Cited  in  Manhat-  51,  40  Ins.  L.  ,J.  1685. 

tan    Life    Ins.    Co.    v.    Hennessy,   99  ^  Milncr  v.  Bowman,  119  Ind.  448, 

Fed.  69,  39  C.  C.  A.  630;  Exchange  5  L.R.A.  95,  21  N.  E.  1094. 

Bank  v.  Loh,  104  Ga.  468,  44  L.R.A.  *  Bendet   v.   Ellis,   120   Tenn.   277, 

.381,   31    S.    E.    459 ;    Richardson    v.  18   L.R.A. (N.S.)    114,   127   Am.    St. 

Mofifat-West  Drug  Co.  92  Mo.  App.  Rep.  1000,  111  S.  W.  795. 
535. 
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interest  therein  shall  vest  in  the  assignee,  and  that  upon  the  death 
of  the  assured  the  liability  of  the  company  shall  be  limited  to  the 
amount  due  such  assignee  from  the  assured  and  payments  made 
by  the  former  to  keep  up  the  policy ;  and  the  assignee,  after  making 
proof  of  the  death  of  assured,  having  assigned  the  policj^  to  the 
widow  of  the  assured,  who  was  the  beneficiary  named  in  the  policy 
but  consented  to  the  first  assignment, — such  widow's  interest  is 
limited  to  the  amount  due  her  assignor  at  the  time  of  the  death  of 
her  husband  and  the  amount  paid  by  such  assignor  to  keep  up  the 
policy.^  But  a  clause  in  a  policy,  making  it  void  in  case  of  the 
assignment  of  the  policy,  does  not  apply  to  an  assignment  of  his 
interest  by  a  mortgagee  who  is  entitled  to  receive  the  proceeds  to 
the  extent  of  his  interest.® 

§  3488c.  Right  to  proceeds:  vendor  and  vendee. — Insurance  on 
buildings  burned  after  the  making  of  a  contract  of  sale  belongs 
to  the  vendor,  where  the  loss  falls  on  him  because  the  contract 
had  not  been  executed  by  transfer  of  possession,  and  the  validity  of 
the  title  was  still  under  investigation.'  80  where  insured  prop- 
erty is  destroyed  after  the  making  of  the  contract  of  sale,  but 
l)efore  the  payment  of  the  purchase  money  and  the  execution  of 
the  conveyance,  the  proceeds  of  the  insurance  belong  to  the  vendor 
as  k'tween  him  and  the  company;  but  he  acts  as  trustee  for  the 
vendee,  who,  upon  payment  of  the  purchase  price,  is  entitled  to 
the  insurance  money  in  equity,  although  he  iiitended  to  tear  the 
buildings  down.*  And  when  a  binding  agreement  is  entered  into 
to  sell  land,  and  the  improvementvS  thereon  were  destroyed  by  tire 
before  the  vendor  was  in  a  condition  to  convey  and  before  the 
vendee  had  gone  into  possession,  the  loss  falls  upon  the  vendor  and 
not  on  tlie  jiurc-haser.  So  that  as  between  a  vendor  and  vendee  of 
real  estate,  the  improvements  on  which  are  destroyed  by  fire,  since 
the  loss  falls  upon  the  vendor,  he  is  entitled  to  collect  and  hold  the 

^  Mc(^uillan     v.     Mutual     Reserve  of    vendee,    see    note    in    13    L.K.A. 

FuihI   Lite  Assoc.   112   Wis.   (i(i5,  56  (N.S.)  909. 
L.K.A.   SMI,  87  N.    W.   10U9.  Vendor  and  vendee:  rij-lit  to  pro- 

^  Whitinji:  v.  Burkgardt,  178  Mass.  ceeds :  equity,  see  i^^  3525  herein. 
5.35,  .')J  L.K.A.  788,  80  Am.  St.  Iic|).        Hifjlits  of  insurer,  vendor  and  ven- 

;)03.  (iO  X.  K.  ].  dee:    wliere   sale   incomplete:   exeeu- 

'  I'liinizy  V.  Guernsey,  111  Ga.  346,  tory    contract    of   sale:    subrogation, 

50  L.I{.A.  tiSO,  78  Am.  St.  Rep.  207,  see"  J?  35()9  herein. 
36  S.  E.  796.  Vendor  and  vendee:  goods:  seller's 

On  rights  of  vendor  and  vendee  to  risk,  see  }}  3570  herein. 
|iroceed.s  of  insurance,  see  note  in  37        *  Skinner  &  Sons  Ship-Huilding  & 

L.K.A.    l.')0;    on    right    of   vendor   to  Dry-Dock   Co.  v.   Tloughton,  92  Md. 

proceeds  of  in.surance  policv  in  name  (iH,  84  Am.  St.  Hep.  485,  48  Atl,  85, 
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inunoy  duv  on  iusiiraiu-r  policies  is.-iu'd  oii  (he  property.^  Wlu'U 
]»ro}HM-ly,  which  is  the  suhjcci  of  a  contracl  of  inirchasc  and  sale, 
iji  insured  for  the  henelit  of  ihe  vendor  as  security  for  the  payment 
of  his  doht.  and  is  damaged  hy  Ww.  and  the  amount  of  the  insur- 
anee  is  paid  tt)  the  vendor,  the  Ncndee  has  no  right  to  have  such 
amount  ai)i)lied  to  the  satisfaction  of  llie  pureha.se  price  remaining 
unpaid,  if  it  is  not  then  dne.^" 

Again,  insurance  elVeeted  on  the  properly  by  a  grantee  under  a 
voluntary  deed,  which  has  been  set  aside  in  favor  of  creditors  of 
the  grantor  does  not  inure  to  their  benelit."  If  the  grantee  of  prop- 
erty under  a  voluntary  conveyance  procures  insurance  thereon, 
the  creditors  of  the  grantor,  though  adjudged  entitled  to  sell  it  for 
the  satisfaction  of  their  judgments,  arc  not,  on  its  destruction  liy 
fire,  entitled  to  the  proceeds  of  insurance  so  effected.  Such  pro- 
ceeds must  be  deemed  tho  property  of  the  person  insured. ^^  But 
it  is  also  held  that  if  a  contract  for  the  sale  of  real  estate  stipulates 
that  the  vendee  shall  keep  the  property  insured  for  the  benefit  of 
the  vendor,  the  insurance  is  not  intended  as  a  fund  with  which  to 
pay  the  debt,  but  to  furnish  indemnity  to  both  parties.  It  is  not 
the  fund  of  either,  but  one  in  which  both  have  a  common  interest 
for  the  accomplishment  of  a  common  purpose.^^ 

The  cost  to  the  purchaser  in  possession,  and  not  to  the  seller 
who  attempted  to  retain  a  secret  lien  for  the  purchase  money,  is 
the  value  of  property  which  must  be  paid  by  an  insurer  under  a 
policy  stating  that  the  loss  is  payable  to  vendor  and  vendee  as 
their  interests  may  appear,  it  being  understood  that  the  title  is  in 
the  vendor,  where  the  property  has  been  turned  over  to  the  pur- 
chaser absolutely  for  a  sum  evidenced  by  cash  and  notes,  which  has 
mostly  been  paid  so  that  the  seller  asserts  no  claim  under  its  lien.^* 

§  3488d.  Bailor:  right  to  benefit  of  insurance. — A  bailor  who  has 
an  insurable  interest  in  the  property  can,  to  the  extent  of  his  in- 
surable interest,  claim  the  benefit  of  insurance  effected  in  his  favor 
by  his  bailee;  and  the  case  is  not  varied  or  affected  by  a  clause  in 
receipt  given  by  him,  "Not  responsible  for  any  loss  by  fire."  ^* 

aphinizv  V.  Guernsey  111  Ga.  346,  Car.  413,  59  L.R.A.  319,  92  Am.  St. 

50  L.R.A."  680,  78  Am.  St.  Rep.  207,  Rep.  809,  42  S.  E.  184. 

36  S.  E.  796.  ^^  Naquin  v.  Texas  Savings  &  Real 

^^  Xaquin   v.    Texas    Savings   Real  Estate    Investment    Assoc.    95    Tex. 

Estate    Investment    Assoc.    95    Tex.  313,  58  L.R.A.  711,  93  Am.  St.  Rep. 

313,  58  L.R.A.  711,  93  Am.  St.  Rep.  855,  17  S.  W.  85. 

855,  67  S.  W.  85.  "Post  Printing  &  Publishing  Co. 

^^  Steinmeyer  v.  Steinmeyer,  64  S.  v.  Insurance  Co.  of  Nortli  America, 

Car.  413,  59  L.R.A.  319,  92  Am.  St.  18f)  Pa.  300,  44  L.R.A.  272,  42  Atl. 

Rep.  809,  42  S.  E.  184.  192. 

^2  Steinmeyer  v.  Steinmeyer,  64  S.  "  California    Ins.    Co.    v.    Union 
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§  3488e.  Right  to  dividends:  surplus. — In  the  case  of  life  insur- 
ance companies  not  purely  stock  companies  it  is  not  optional  with 
the  directorate  whether  or  to  what  extent  they  will  declare  divi- 
dends of  the  so  called  surplus. ^^  Under  a  contract  of  life  insurance, 
which  provides  that  the  policyholder  shall  be  entitled  to  share  in 
the  distribution  of  the  company's  surplus,  according  to  the  methods 
and  principles  adopted  by  the  company  for  the  distribution  of 
surplus,  and  under  which  only  such  proportion  of  the  surplus  as 
equitably  belongs  to  the  policy  is  to  be  credited  to  it  and  paid  to 
the  policyholder,  the  proportion  designated  must  be  ascertained 
and  determined  beifore  the  policyholder  can  maintain  an  action  at 
law  to  recover  any  portion  of  the  surplus.^'''  The  surplus  of  a 
mutual  life  insurance  company  belongs  equitably  to  the  policy- 
holders who  contributed  to  it  in  the  proportion  to  which  they 
contributed  thereto. ^^  In  case  of  a  distribution  of  the  surplus  of 
a  mutual  insurance  company  or  of  its  other  assets,  there  being 
no  charter  provision  to  the  contrary  existing  policyholders,  and 
such  only,  are  the  legitimate  distributees.  In  the  aggregate,  they 
are  entitled  to  the  whole."  Xo  title  to  any  part  of  the  surplus  of 
a  mutual  insurance  company  which  will  enable  a  policyholder  to 
maintain  an  action  at  law  for  its  recovery  until  a  distribution  is 
made  by  the  officers  or  managers  of  the  company  is  given  by  a 

Compress  Co.  133  U.   S.  387,  33  L.  an  accounting'  by  insurer,  126  S.  W. 

ed.  730,  10  Sup.   Ct.  365.     Cited  in  153. 

Pittman  v.  Harris,  24  Tex.  Civ.  App.  '  As  to  mandamus  to  require  insur- 

505,  59  S.  W.  1121.  ance  commissioner  to  permit  insurer 

^^  United   States   Life   Ins.    Co.   v.  to  issue  ijumphlet  as  to  nondecrease 

Spinks,  126  Kv.  405, 13  L.R.A.(N.S.)  of  dividends,  see   State  ex  rel.   Mu- 

1053,  06  S.  W.  889.  tual  BeneHt  Life  Ins.  Co.  v.  McMas- 

As     to     "reserve     fund :"     "safety  ter,  92  S.  Car.  324,  75  S.  E.  547,  41 

fund :"  "mortuary  reserve,"'  etc.,  see  Ins.  X--  J-  1694. 

§§  341  et  seq.,  351,  351a  herein.  ^'  Greet  v.   Equitable  Life  Assur. 

As  to  assessments  and  dues:  safety  Soc.  160  N.  Y.  19,  46  L.R.A.  288,  73 

fund :    reserve   fund :    right    to   fund.  Am.    St.    Rep.    659,    54    N.    E.    712. 

see    §§    1287,    1288    herein.  As     to     right     to     accounting     in 

A.S  io  (issumpsit  to  recover  claimed  equity:     surplus:     conclusiveness    of 

rash  surplus  on  free  tontine  policy:  ollicer's    statements,    see    Grange    v. 

amount       recoverable:        illustration  Penn   Mutual   Life  Ins.  Co.  235  Pa. 

blank  attached  to  policy  as  to  sur-  320,  84  Atl.  392.  41  Ins.  L.  J.  1712. 

plus,     when     not     a     guaranty,     see  ^*  United    Slates   Life   Ins.   Co.   v. 

O'Brien  v.  Equitable  Life  Assiir.  Soc.  Spinks,    126    Kv.    405,    13    L.R.A. 

of  U.  S.  173  Mich.  4.32,  13i.  N.  W.  (N.S.)  1053,  96  S.  W.  889. 

1086,  42   Ins.   L.  J.   212.  "  lluber  v.  Martin,  127  Wis.  412, 

Holder  of    tontine   policy   entitled  3  L.R.A. (X.S.)  655  and  note  on  dis- 

on  its  maturity  to  an  accounting,  see  tril)uti«)n  of  .'surplus  upon  dissolution 

Equitable  Life  Assur.  Soc.  v.  Winn,  of  mutual  insurance  company,  105  N. 

1.37   Ky.  611,  28   L.R.A. (N.S.)    558,  W.  1031. 
and  note  on  right  of  policy  holder  to 
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pdlii'V  whioli  proNidcs  that  \\v  shall  he  cntilK'd  to  partk-ipale  in 
tho  distribution  of  tlu>  surplus  accordiui;  to  such  ]»rinc'iples  and 
niothods  a.s  may  troin  iiuu>  to  liuu'  he  adopted,  whit'h  are  expressly 
raliliod  and  aiit'i'U'd  hy  liiiii.^'^  lu  the  absence  of  any  charter 
provision  to  the  loulrary  a  uuitual  insurance  c<)iu])any  may  make 
insurance  rates  for  the  purpose  of  ))rohabiy  creat.in<>;  a  surjilus  and 
of  subscqueull\-  di^tl•ihutin^  liir  same  to  members  to  the  extent 
that  it  is  not  uceded  in  ijic  husincss.  hasinu;  such  ])rol)ahility  upon 
experience.*  If  the  diarU'i-  and  jiolicy  of  a  defendant  life  in- 
surance comjiany  do  not  rccjuirc  it  to  distribute  its  entire  surplus 
among  its  policyholder.-,  but  oniy  to  credit  to  each  jjolicy  an 
equitable  share  of  the  surplus,  after  deducting  an  amount  sufii- 
cient  to  cover  all  outstanding  risks  and  obligations,  the  company 
has  the  right  to  retain  out  of  the  fund  remaining  in  its  hands,- 
though  denominated  by  it  as  "surj)lus"  instead  of  a  reserve  fund, 
an  amoimt  sullicient  to  insure  the  security  of  its  policyholders  in 
the  future  as  well  as  the  present,  and  to  cover  any  contingencies 
that  may  arise,  or  which  may  be  fairly  autici|)ated ;  and  tlie  ques- 
tion as  to  how  nuich  of  the  surplus  shall  be  distributed  to  the 
])olicy holders  and  how  nuich  shall  be  accunudated  and  retained 
for  the  security  of  the  company,  must  be  decided  by  its  officers  and 
managers,  who  are  to  exercise  their  discretion  in  determining  it, 
and  the  courts  will  not  interfere  where  there  has  been  no  bad 
faith,  wilful  neglect,  or  -abuse  of  discretion,  for  such  determination 
must,  prima  facie,  be  regarded  as  an  "equitable"'  apportionment 
of  the  surplus.^  Unearned  premiums  are  not,  as  a  whole,  profits 
and  cannot  be  declared  as  a  dividend  and  they  are  subject  to  re- 
clamation if  so  d(M-lar(Ml,3 

§  3488f.  Right  to  abandon  contract. — 'i'ho  abandonment  of  a 
life  insurance  contract  by  unitual  agreement  between  the  insurer 
and  the  insured  after  default  in  payment  of  premiums,  together 
with  a  refusal  by  the  l)eneficiaries  to  keep  the  policy  in  life,  will  be 
conclusive  against  any  claim  on  the  policy.* 

20  Greef  v.  Equitable  Life  Assur.  Ct.    914,   cited  in   Mutual   Life   Ins. 

Sue.   1(50  X.   Y.   19,  46   L.l^.A.  288,  Co.  v.   Cohen,  179  U.  S.  .204,  45  L. 

73  Am.  St.  Rep.  (559,  54  N.   H.  712.  ed.    183,    21    Sup.    Ct.    100;    Mutual 

1  Huber  v.  Martin,  127  Wis.  412,  Lite  Ins.  Co.  v.  Hill,  118  Fed.  708, 
3  L.R.A.(N.S.)  G53,  105  X.  W.  1031.  710,  55  C.  C.  A.  536,  538. 

2  Greef  v.  Ecjuitable  IJfe  Assur.  See  Mutual  Life  Ins.  Co.  v.  Hill, 
See.  160  N.  Y.  19,  46  L.H.A.  288,  193  U.  S.  551,  48  L.  ed.  788,  24 
73  Am.  St.  R«p.  659,  54  N.  E.  712.  Sup.  Ct.  538;   Mutual  Life  Ins.  Co. 

3  Lexington  Life  Ins.  Co.  v.  Page,  v.  Sears,  178  U.  S.  ,345,  44  L.  ed. 
17  B.  Mon.  (Kv.)  412,  66  Am.- Det-.  1096,  20  Sup.  Ct.  912;  Mutual  Life 
165.                      '  Ins.  Co.  v.   Pliinnev,  178  U.   S.  327, 

*  Mutual  Life  Ins.  C...  v.  Hill,  178   44  L.  ed.  1088,  20  Sup.  Ct.  906. 
U.  S.  347,  44  L.  ed.  1097,  20   Sup. 
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§  3489.  Where  **sue  and  labor"  clause  furnishes  additional  remedy 
for  salvage  claims.— \\'lietlier  salvage  claims  properly  so  called  may 
be  recovered  under  the  sue  and  labor  clause  is  a  question  whicii 
rests  upon  the  meaning  principally  of  the  words  "factors,  senant^. 
and  assigns,"  and  it  is  lield  that  salvors  are  not  included  within 
those  terms,  and  Lord  Blackburn  so  declares  and  adds:     ''It  is  all 
one  whether  the  labor  is  by  the  assured  or  their  agents  or  by  per- 
-(jns  whom  they  have  hired  for  this  purpose;  but  the  object  was 
to  encourage  exertion  on  the  part  of  the  assured  not  to  provide  an 
additional  remedy  for  the  recovery  by  the  assured  of  indemnity 
for  a  loss  which  was  by  the  maritime  law  a  consequence  of  the 
peril;  "  that  the  salvors  "did  not  labor  here  as  agents  of  the  assured 
and  to  be  paid  by  them  wages  for  their  labor,  but  as  salvors  acting 
under  the  maritime  law,  which    .    .    .    gives  them  a  claim  against 
the  property  saved  by  their  exertions  and  a  lien  on  it,  and  that 
quite  independently  of  whether  there  is  an  insurance  or  not,  or 
whether  if  there  be  a  policy  of  insurance  it  contains  the  suing  and 
laboring  clause  or  not."     He  then  refers  to  Kidston  v.  Empire 
Marine  Insurance  Company,*  and  says  that  in  that  case  "all  the 
extra  labor  was  directly  and  voluntarily  employed  by  the  agents  of 
the  assured,  and  the  charges  were  paid  by  them  in  consequence  of 
this  employment.    In  the  very  able  and  elaborate  judgment  of  Mr. 
Justice  Mills  not  a  word  can  be  found  to  countenance  this  extension 
of  the  construction  of  the  clause  beyond  ^vhat  seems  to  me  to  be 
l»oth  its  language  and  it-s  objects,  and  except  the  passage  introduced 
for  the  first  time  into  Arnould  by  the  present  editor  I  can  find 
nothing  in  any  text-book  tending  to  support  it."  ^     In  another 
J'^nglish  case,  which  was  one  of  ''reinsurance  upon  a  reinsurance," 
wliere  the  original  insurers  to  whom  the  ship  had  been  abandoned 
employed  an  association  to  save  the  ship,  it  was  declared  that  the 
words  "factors,  servants,  and  a.ssigns,"  in  the  sue  and  labor  clause 
did  not  cover  the  case,  although  the  court  said  that  if  the  word 
"agents"  had  been  employed  there  would  have  been  more  hesita- 
tion about   the  decision,'^     Lord   Bhickburn's  judgment  and  that 
uiven  in  the  last  ca.se  are  criticised,  the  former  rather  .severely  by 
Mr.  >L'ichichlan,  altiiough  in  the  hu^t  case  he  says:     It  must  be 
admitted,  however,  that  the  com-t  of  api)eals  could  not  have  given 

M.     I{.    1    Coll..    ]'.    'j.Tj.   3(i    L.   ,J.  li    Ku<r.   \i\i\.   Ciis.  44!),  rcv'g  Loliiv 

r.    }'.    1.5JJ,   L.    K.   2   ('.    I'.    ;ij7,   1'2  V.  Aitcliison,  32  (^.  H.  558,  47  L.  J. 

•Iiir.    N.    S.    (KJd,    K)    I..    T.    119,    15  Q.  li.  5.34,  docided  1879. 
W.   H.   7()9.  14   Krif,'.   H.  Ca.s.  247.  '  Uziclli  v.  Boston  Marino  Ins.  Co. 

^Aitcliisori   V.   Lolirc.  4  App.   Ca.s.  15  Q.    F}.   I).   11,   17,  .54  L    .1     U     I', 

755,  49   F..   .1.   (^.    F'..   123,  41    F..   T.  142,   .52   L.   T.   787.   33    W     K     "93 

3-23,  '28  W.   H.   1,4  .Vsn.  .M.  C.  108,  5  Asp.   .M.   ('.  405,  decuk'd  1885. 
.I..y.-.-  III,.  \„1.  \-._3G4.          58()(, 
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jiuliiiiu'ut  (-iilu'i'wisi'  ilian  lluy  did."  (>\\^ill^  lo  Lu-k  of  evidence 
"of  the  aiuMi'Ut  u.-'^iuc  as  Id  the  terms  ol"  llic  clausi^  and  their  pecu- 
liar i^ensc  and  ell'ort  derived  from  that  usa,<i,i\""  and  lie  is  of  o])inion 
that  "factors"   is   identical    in    mcaninji,   with   "a.uents."  ^ 

The  law  in  iMiiiland  has  sin.-e  the  ahove  was  written  in  the  lirst 
edition  (if  this  treatise,  heen  settled;  and  it  is  declared  that  the  sue 
and  lahor  clause  "docs  not  cover  maritime  salvage  charges,  because 
maritime  salvage  charges,  as  distinguished  from  services  in  the 
nature  of  salvage  rendered  under  an  agreement,  are  not  rendered 
hy  the  assured,  their  factors,  servants,  and  assigns.  Ahiritime  sal- 
vage charges,  therefore,  are  recoveraWle  only  under  the  head  of  a 
loss  by  a  peril  insured  against,  and  eaniiol  he  recovered  in  addition 
to  the  sum  insured."  ^  This  statement  in  based  upon  the  Marine 
In.surance  Act  (tf  li^OG,  in  that  country  which  provides  that: 
"Subject  to  any  ex])ress  provision  in  the  policy  j^alvage  charges 
incurred  in  [ireventing  a  loss  by  perils  insured  against  may  be 
recovered  as  a  loss  by  those  perils"  ^°  also  that:  "Where  the  policy 
contains  a  suing  and  laboring  clause,  the  engagement  thereby 
entered  into  is  deemed  to  be  suiiplementary  to  the  contract  of 
insurance  .  .  .  and  salvage  charges,  as  defined  by  this  Act, 
are  not  recoverable  under  the  suing  and  laboring  clause."  ^^  And 
"  'salvage  charges"  means  the  charges  recoverable  under  maritime 
law  by  a  salvor  independently  of  contract.  The\'  do  not  include 
the  expenses  of  service^  in  the  nature  of  salvage  rendered  by  the 
assured  or  his  agents,  or  any  person  employed  for  hire  by  them, 
for  the  purpose  of  averting  a  peril  insured  against.  Such  ex- 
penses, where  properly  incurred,  max  be  recovered  as  particular 
charges  or  as  a  general  average  loss,  according  to  the  circumstances 
under  which  they  were  incurred."  ^^  Under  another  section  of 
said  enactment  the  rule  is  stated  as  to  general  average  contribution 
and  provides  in  addition  that:  'AVhere  the  insurer  is  liable  for 
salvage  charges  the  extent  of  his  liability  must  be  determined  upon 
the  like  principle.'*  ^^ 

§  3490.  Actions  by  insurers:  generally. — In  an  action  by  a  mu- 
tual company  to  recover  an  assessment  from  a  member,  due  or- 

8  2  Arnould  on  Marine  Ins.  (Mac-  VII.  e.  41)  sec.  65  (1)  ;  Butterwortlrs 
lachlan's  ed.  1887)  791-06,  807-l().  Twentieth  Cent.  Stat.  (1000-1909) 
See  Biavs  v.  Chesapeake  Ins.  Co.  7  p.  415;  15  Chittv's  English  Stat: 
Cranch  "(11  U.  S.)  415,  3  L.  ed.  389.  (1902-1907)  p.  898. 

Examine  note  14  Eng.  Rul.  Cas.  p.  ^Ud.  sec.  78  (1),  (2);  Id.  Butter- 

268.  wortii,  p.  419;  Id.  Chittey,  p.  902. 

9  17   Earl   of  Halsbury's   Laws   of  ^^  id.    sec.    65     (2);    Id.    Butter- 
England,    "Marine    Insurance,"    sec.  worth,  p.  415;  Id.  Chitty,  p.  898. 
,S90,   i*.   457.  i3ld.  sec.  73  (2)  ;  Id.  Butterworth, 

10  Marine   ins.   act    1900    (6    Edw.    p.  418;  Id.  Chitty,  p.  901. 
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ganization  and  the  right  of  the  company  to  act  under  its  charter 
will  be  presumed  in  the  absence  of  contran*  proof. ^*  Under  such 
policies  the  insurers  can  require  the  owners  to  pursue  the  carrier 
in  the  first  instance  and  decline  to  indemnify  them  until  the 
<luestion  and  the  measure  of  the  carrier's  liability  is  determined.^* 
Where  agents  or  owners  of  a  vessel  take  out  a  policy  of  insurance 
to  secure  advances  made,  the  insurance  company,  upon  payment 
of  the  money  to  the  agents  in  case  of  loss,  have  no  rights  of  action 
against  the  owners  of  the  vessel  either  under  an  assignment  or 
the  doctrine  of  subrogation.^^  Although  the  insurer  of  a  vessel 
does  not  participate  in  a  libel  suit  against  another  vessel  causing 
the  loss  commenced  by  the  insured  without  notice  to  the  insurer 
or  request  that  he  become  a  party  to  the  proceeding,  he  does  not 
thereby  waive  his  right  to  his  share  of  the  amount  recovered  in 
the  libel  .suit.^' 

§  3491,  Right  to  make  post  mortem:  exhumation;  accident  risk. — 
If  the  right  to  have  a  i»ust  mortem  examination  made  or  to  have 
the  body  exhumed  is  relied  on,  it  would  seem  most  reasonable  that 
such  right  should  he  expressed  clearly  and  in  no  uncertain  words 
in  the  policy,  especially  where  it  is  attempted  to  be  enforced  by 
the  assurer  as  a  condition  precedent."  If  the  conditions  of  the 
policy  may  be  so  construed  as  to  give  a  right  to  a  post  mortem 
examination,  yet  a  demand  upon  the  family  physician,  or  upon 
a  law  firm,  with  no  power  to  grant  the  request,  is  not  such  a  de- 
mand upon  deceased's  legal  representatives  that  the  refusal  to 
grant  such  request  constitutes  a  defense  for  nonpayment,  and  a 
refusal  to  grant  a  post  mortem  is  not  a  breach  of  a  condition  pre- 
<<'dent  where  the  cu«sured  dies  from  accidental  drownino.^^ 

A  request  by  telegram  to  ''withhold  burial  as  autop.sy  may  be 
neces.^ary"  and  also  stating  that  the  adjuster  would  be  there  im- 

"  See   National    Mutual    Fire   Ins.  .shall    be    permitted    to    e.xainine    the 

Co.  V.  Yeonians,  8  H.   I.  2n,  80  Am.  person  or  body,"  etc.)   aff'd  153  N. 

Dec.  GIO.  Y.    IIG,    ()0    Ani.    St.    Rep.    598,   47 

^'Inman    v.    South    Carolina    Kv.  N.   E.   35.     See  §  3504  herein.     See 

Co.   129   U.   S.   128,   32   L.   ed.    ()12,  American  National  Ins.  Co.  v.  NuoU- 

9  Sup.  Ct.  249.  ols,  —  Tc.v.  Civ.  App.  — .  187  S.  W\ 

'^  I'hd-nix  Ins.  Co.  v.  Cha(li)ourne,  497. 
."H  F'mI.  .300.  iSBallantine    v.     Employers'     Ins. 

'■^  Epan  V.  Hritish  &  Forci^^m    .Ma-  Co.  of  (Jreat  Hritain   (Scot.  C.  Se.ss. 

rinc  Ins.  Co.  ]93  111.  295,  8(1  Am.  St.  1894,   vol.   21,   p.    305)    31    Scott     L 

Wcp.  34'2,  01  N.   E.  1081.  Kcp.  230.     Condition  was,  "shall  fur- 

^^Kinmine  Wchle  v.  Cniled  States  nish   all   such   other"  iniormat ion   and 

Mutual    Accident     As.soc.    31    N.    V.  evidence  as  the  directors  may  rciiuire 

Sujip.    8()5,    11    Misc.    3(i,   03    N.    Y.  Irom   lime  to   time  or  may  Consider 

St.   Hep.  4(i4.      ((Condition  was  "any  necessary  and  pr<i|)(i-  to  elucidate  the 

medical    adviser    oi    the    association  case." 
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ni('(li:itoly,  does  not  eonstilute  a  tleniand  for  an  autopsy  or  a 
slatoment  that  ono  would  be  demanded  or  neoessai'v,  but  is  simply 
a  rotpiest  to  witliliold  burial  iudelinilely  luilil  the  adjuster  should 
rome:  and  where  he  did  not  tdiiic  or  send  word  or  «i,ives  any  in- 
t'(iruiatit>n  as  to  his  wherealnuit-.  an<l  thf  weal  her  was  warm,  and 
funeral  notices  had  been  distributed,  and  bui'ial  arran<:;cmcnts  had 
been  made  for  the  day  on  which  the  teletiram  was  reeeived  and 
they  were  carried  out  at  the  time  lixed,  which  was  about  two  and 
a  half  hours  after  the  telegram  was  reeeived,  it  was  decided  that 
the  policy  was  not  avoided.  It  was  also  determined  that  a  demand 
made  over  a  month  thereafter,  but  which  was  not  a  positive  one 
not  positively  refused,  did  not  render  the  policy  void,  especially 
so  where  it  does  not  appear  that  an  examination  would  disclose 
anything  material  or  throw  any  additional  light  upon  the  case.^° 
Again,  if  a  person  has  lost  his  life  by  an  accident  within  the 
literal  terms  of  the  policy,  as  where  his  neck  was  broken  or  dis- 
located by  a  fall  resulting  in  inuuediale  death,  and  the  policy 
insured  against  bodily  injuries  inflicted  through  external,  violent, 
and  accidental  means,  and  two  doctors  examined  the  body,  the 
fact  that  the  doctor  said  that  he  was  killed  by  his  neck  being 
broken,  another  by  a  dislocation  of  the  cervical  vertebrae,  and 
another  that  he  was  killed  by  some  cause  unknown  to  him,  does 
not  constitute  a  sufficient  ground  on  which  to  base  a  demand  for  an 
autopsy  when  applied  for,  six  weeks  after  interment  of  the  body 
even  though  the  policy  permitted  "an  autopsy  in  case  of  death.'' 
In  the  case  so  deciding  the  court,  per  Fly,  C.  J.,  said:  "If  the 
right  of  an  autopsy  carried  with  it  the  right  of  exhumation  of  the 
body,  it  must  certainly  be  asked  for  promptly,  and  then  not  to 
satisfy  an  idle  curiosity  or  to  form  the  basis  for  a  forfeiture,  but 
it  must  appear  that  the  desecration  of  the  graves  of  the  dead  and 
the  pain  inflicted  on  those  left  behind  will  reveal  something  that 
■will  show  fraud  or  mistake  and  that  will  inure  to  the  absolute 
benetit  of  the  insurer."  ^ 

Where  a  policy  of  accident  insurance  gives  to  the  insurer  the 
right,  in  case  of  death,  to  an  autopsy  by  a  medical  adviser,  and 
the  policy  holder  sutlers  death  claimed  to  be  accidental,  his  widow, 
who  is  .*ole  beneficiary,  is  the  proper  person  upon  whom  to  make  a 
demand  for  an  autopsy ;  but  it  is  not  necessary  that  the  demand  be 
made  upon  the  person,  so  long  as  it  is  conmmnicated  to  such  person. 
Such  demand  to  be  effective,  must  also  be  made  within  a  reasonable 
time  after  death,  and  at  a  reasonable  tiiue  and  upon  a  proper 

2°  Massachusetts  Bondinp:  &  Ins.  ^  American  National  Ins.  Co.  v. 
Co.  V.  Duncan,  l(i6  Kv.  515,  179  S.  Nnckols,  —  Tex.  Civ.  App.  — ,  187 
W.  472,  47  Ins.  L.  J.  108.  S.  W.  497. 
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occasion,  aiicl  wlien  made  upon  the  widow  of  the  insured  between 
his  death  and  burial,  the  language  should  leave  nothing  to  intend- 
ment, but  should  be  free  from  doubt  and  ambiguity;  and  it  is  not 
made  at  a  reasonable  time  or  upon  a  proper  occasion,  and  its 
refusal  does  not  defeat  the  right  of  aciion  under  the  policy,  where 
it  is  made  by  the  claim  auditor  of  the  company  about  three  hours 
before  the  time  set  for  the  funeral  of  the  insured,  and  when 
friends  are  beginning  to  arrive  from  a  distance  and  the  body  is 
being  prepared  for  burial,  and  w^hen  said  demand  is  a  present  one 
calling  for  present  compliance  or  refusal,  and  the  medical  adviser 
whom  the  auditor  had  in  mind  to  perform  the  autopsy  was  many 
iiiiles  away,  so  that  the  required  compliance  would  have  caused 
an  indeterminable  delay  in  the  funeral,  and  the  claim  auditor  had 
been  within  two  miles  of  the  place  of  demand  investigating  the 
cause  and  death  since  the  day  before.^ 

The  right  to  an  autopsy  may  be  waived  by  the  acts  of  insurer's 
gent  who  upon  being  satisfied  as  to  the  proofs  or  cause  of  death 
permits  burial  of  the  deceased  without  protest  or  objection  and 
said  right  is  also  waived  l)y  faihu'e  of  the  adjuster  to  demand  an 
autopsy  until  long  after  the  interment  of  the  body  and  then  only 
without  any  foundation  for  the  demand.^ 

§  3491a.  Examination  of  person  of  assured  in  respect  to  injury: 
negligence  of  medical  examiner. — If  an  accident  ))olicy  stipulates 
thai  any  medical  adviser  of  the  company  shall  be  allowed  to  ex- 
amine the  person  of  insured  in  respect  to  any  injury  in  such 
manner  and  at  such  times  as  he  may  require,  the  insured  is  not 
bound  to  submit  to  such  examination  and  may  refuse  at  the  risk 
of  loss  of  his  right  to  recover  under  the  policy,  or  of  litigation  on 
account  of  his  refusal.  If  he  does  submit  he  does  not  lose  his  right 
to  exact  care  and  skill  on  the  part  of  the  medical  examiner  who 
stands  in  the  relation  of  master  and  servant  to  the  company  and 
the  law  governing  the  relation  of  physician  and  patient  does  not 
a[)ply  between  assured  and  the  medical  examiner  and  therefore 
the  insurer  is  res[)onsible  for  the  negligent  acts  of  its  said  examiner 
in  conducting  the  examination  of  the  person  of  insured  whereby 
the  latter  sustains  physical  injury.* 

'Johnson  v.  Bankers'  IMutual  Cas-       'American    National    Ins.    Co.    v. 

ualty    Ins.    Co.    120    iMinn.    18,    5G  Nuckols,  —  Te.x.  Civ.  App.  — ,  187 

L.R.A.(N.S.)  119!),  Ann.  Cas.  l!)l(iA,  S.  W.  4i)7.     See  also  Wehle  v.  United 

154,   lol    N.   W.  413,  45    Ins.   L.   .1.  Stales    Mutnal    A«-ci<lcnt    Assoe.    153 

622.  N.  Y.  lit),  (iO  Am.  St.  Rep.  508,  47 

On  validity,  construction,  and  edlect  N.  K.  35. 
of  provision  in  policy  as  to  a>itoj)sy        *  Tompkins  v.  Pacific  Mutual  LilV 

or  examination  of  body  of  assureci  in  Ins.  Co.   5.3   W.    Va.  470,  (i'J    I..|{..\. 

accident    iH)licy,   sec   note   in    L.K.A.  480,   14    S.    E.   439    (cji.se   (»1'   weekly 

lOl.'jD,  1109.  indemnity). 
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JURISDICTION    INCLI'DING    REMEDIES    IN    EQUITY. 

§  349.").     Jurisdii'lion :    ^viicially. 

S  ;>495a.  Jurisdiction    nnd    venue:     statutes    arCcctiiiii'    nc-idi'iit    insurance: 
same,  fjfuaraut y  insurance. 

§  3495b.  Oustinjr  jurisdiction:  policy  stipulations  as  to  jurisdiction. 

§  3496.     Jurisdiction:    judonieut  in  federal  court  after  property  in  custody 
of  state  courts. 

§  3497.     Statute  as  to  foreign  companies:    service  of  process  and  exclusive 
jurisdiction  of  state  court. 

§  3498.     Statute  as  to  foreign  companies:    removal  to  federal  court. 

§  3499.     Administrators  appointed  in  different  states:    se])arate  actions. 

§  3500.     Jurisdiction:    marine  insurance:    admiralty. 

§  3501.     Provision    in   charter   of   comj^any    as    to    where    suits   are    to    be 
brought. 

§  3502.     Jurisdiction   of  tribunals   of  mutual   benefit   societies:    resort    to 
courts. 

§  3502a.  Same  subject:    distinctions  as  to  grounds  of  action. 

§  3502b.  Jurisdiction  of  tribunals  of  railway  relief  associations  or  depart- 
ments: resort  to  courts. 

§  3503.     Jurisdiction:    where  action  may  be  brought:    generally. 

§  3503a.  Same  subject :    mutual  companies  or  associations. 

§  3503b.  Mutual  company:    when  court  will  not  entertain  jurisdiction. 

§  3504.     When  court  may  order  exhumation :   accident  policy. 

§  3505.     Jurisdiction:    garnishment. 

§  3506.     Same  siibject :    foreign  insurer :    agent  in  state. 

§  3.507.     Submission  to  jurisdiction:    appearance:    Avaiver:    practice. 

§  3508.     Jurisdiction  of  equity :  generally. 

§  .3508a.  Equity:    multiplicity  of  suits:    several  insurers. 

§  350Sb.  Equity:    multiplicity  of  suits:    suit  by  receiver  of  insolvent  insur- 
ance company. 

§  3508c.  Equity  jurisdiction:  fraud  and  misrepresentation. 

§  3509.     Reformation  of  policy. 

§  3510.     ]VIistake  in  name,  or  date,  or  descrii)l.ion  of  property. 

§  351].     CoiTection  of  mistake:    reformation  of  policy:    generally. 

§  3512.     Correction  of  mistake  of  agent  of  insured  in  procuring  policy. 
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§  3513.     Mistake  in  stating  interest  of  insured. 

§  3514.     Reformation  of  renewal  policy  to  conform  to  former  one. 

§  3514a.  Reformation  or  cancelation  of  policy  after  loss  or  death. 

§  3514b.  Equity:    revival  or  restoration  of  policy. 

§  3515.     When  equity  will  not  reform  a  policy. 

§  3516.  Specific  performance  of  contract  of  insurance:  mutual  benefit 
societies. 

§  3517.  Action  to  compel  delivery  of  policy  where  contract  lias  been  com- 
pleted. 

§  3518.  Accounting:  same,  bill  for  discovery:  apportionment:  tontine 
policy. 

§  3519.     Decree  apportioning  loss. 

§  3519a.  Equity:    enforcement  of  rights  under  mutual  benefit  certificates. 

§  3519b.  Equity:    failure  or  refusal  to  levy  a&sessmeut. 

§  3520.     Where  member  has  been  expelled. 

§  3521.     Change  of  beneficiary :   bill  of  interpleader. 

§  3522.     Rejection  of  claim  by  tribunal  of  society. 

§  3523.     Equital)le  lien  by  mortgagee  on  insurance  money. 

§  3524.  Recovery  by  mortgagor  where  insurance  paid  to  mortgagee:  appli- 
/    cation  of  money  on  mortgage  debt. 

§  3525.     Right  to  proceeds:   vendor  and  vendee :   trustee. 

§  3526.     Riglit  to  proceeds:    creditors. 

§  3527.     Injunction  cases:    generally. 

§  3527a.  Bill  in  equity  against  insolvent  insurer  by  pei-son  injured  by  auto- 
mobile:   third  party  policy. 

§  3528.     Particular  eases  where  equity  will  grant  7'emedy  to  insured. 

§  3529.     Particular  cases  where  equity  will  grant  remedy  to  insurei-s. 

>5  3530.     Cases  where  e(|uity  will  not  act. 

§  3495.  Jurisdiction:  generally. — Courts  of  law  liave  jurisdiction 
ill  actions  ujjon  contracts  of  insurance  corresponding  to  that  upon 
all  other  contracts,  and  it  is  decided  that  the  residence  of  the  parlies 
determines  the  local  jurisdiction.*  It  is  also  held  that  suit  may 
be  brf)u;i;ht  in  any  state  where  the  insurer  hy  whom  a  policy  or 
certificate  in  a  benefit  society  is  issued,  as  such  adion  is  not  local 
but  transitf)ry  in  it«  nature.®  and  this  would  ai)ply  unless  there 
is  some  statutory  provision  to  the  contrary."'^  So  the  court  of  any 
stale  in   wliich  an  action   may  be  brought   and  process  served  on 

*  Iiuaii  V.  (TardiH'r.  1  Wash.  ( U.  S.  On  tiiiiisitiprx  cluiiiicUT  of  action, 
C.    ('.)    145,    Fed.    C'as.    Xn.    I'J.KKI.    see  note  in  (i3  L.K'.A.  8(i3. 

See,  however,  S  3503  herein.  '  Sec  ^  3503  herein. 

*  I'crrinc  v.  Knights  Teiii|>liiPH  & 
Masons'  Indeinnitv  Co.  71  Neb.  207, 
!»H   N.   \V.  H-n. 
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an  in>urri'  may  oxiM'cisc  jurisdiction  of  an  action  to  ivt'ovor  on  a 
policy,  though  niailc  and  delivorod  in  another  state  \vliere  the  [)rop- 
erty  insureil  thereby  was  situated.^  A  corpoi-ation  ri'ccixinij;  an 
Mpplieation  to  insure  pro[iei'ty  situate  in  audtiier  >\:]\v  and  issuing 
a  policy  thereon  must  be  deemed  to  snbjecl  ilseW  to  the  juris- 
dii'tiou  of  the  lourts  of  that  state  and  to  iho  i-i^ht  of  the  insured 
to  bring  an  action  upon  the  i)olicy  in  the  state  wherein  his  prop- 
erty is  situate,  and  to  serve  process  on  the  insurer  in  the  manner 
l)re^eribed  by  laws  of  that  slate,  'rhercforc,  if  a  statute  ol'  that 
state  dclines  who  shall  be  re^ardiMl  as  agents  of  an  insurer  and 
that  proeess  may  be  served  upon  any  of  such  agents,  a  judgment 
based  ui>on  the  service  of  such  process  on  such  an  agent,  valid  in 
the  state  Avhere  rendered,  is  equally  valid  in  a  state  wherein  the 
insuring  corporation  has  its  principal  j^lace  of  business  and  of 
wliich  it  is  a  resident.^ 

In  certain  cases  the  United  States  courts  will  take  jurisdiction, 
as  where  Ihe  liligant^s  are  citizens  of  (hfl'ei-ent  states.  Where  the 
jurisdiction  of  the  federal  courts  is  dependent  upon  the  fact  of 
diverse  citizenship,  a  corporation  will,  for  the  purposes  of  juris- 
diction, be  considered  a  citizen  of  the  state  under  whose  laws  it  is 
incorporated  when  it  sues  or  is  sued  as  a  corporation  alone. ^°  But 
when  a  suit  is  brought  against  a  corporation  and  the  directors  are 
joined  as  parties,  one  of  whom  is  of  the  same  state  as  the  plaintiff, 
the  circuit  court  will  not  take  jurisdiction.^^ 

§  3495a.  Jurisdiction  and  venue:  statutes  affecting  accident  in- 
surance: same,  guaranty  insurance. — In  construing  a  statute  in 
matters  of  jurisdiction  the  intention  will  be  given  effect  when 
clearly  expressed,  so  that  the  words  "life,  fire,  and  marine  insur- 
ance" in  a  statute  providing  that  suit  may  be  brought  either  at 
the  domicil  of  the  insurance  comi)any  or  the  ])lace  where  the  loss 
joccurred,  will  not  be  extended  so  as  to  include  accident  insurance 
and  thereby  authorize  one  claiming  under  the  latter  class  of  pol- 
icy to  sue  the  insurer  at  the  place  where  the  loss  occurred  instead 

8  Hunter  v.  Niagara  Fire  Ins.  Co.  v.   Miller,  217  U.   S.  209,  54  L.  ed. 

73    Ohio    St.    110,    3    L.R.A.(N.S.)  732,  30   Sup.  Ct.  450;   (i   Thomp.son 

1187n.  112  Am.  St.  Rep.  G99,  76  X.  on  Corp.    (ed.  ]8!)0)   sec.  7449. 

E.  503.  As  to  citizenship  and  residence  of 

^  Fireman's  Ins.  Co.  v.  Thompson,  corporation,  see  note  14  L.R.A.  144. 

155   111.   204,  46   Am.   St.  Rep.  335,  As  to  state  authority  over  consoli- 

40  N.  E.  488.  dated     corporations,     see     note     21 

lOLafavette  Ins.  Co.  v.  French.  IS  J,.H.A.(N.S.)    769. 

Tlow.  (59  r.  S.)  404,  15  L.  ed.  451;  ^i  So   held   in   Seddon   v.   Virginia 

(Tfrniania    Fire   Ins.    v.   Francis,    11  Tennessee  &   Carolina   Steel  &   iron 

Wall.   (78  U.  S.)   210,  20  L.  ed.  77;  Co.  36  Fed.  6.    K.mmive  6  Thompson 

M  idler   v.   Dows,   94   U.    S.    445,   24  on  Corp.  (ed.  1896)  sees.  7422,  7477, 

L.  ed.  207.    See  also  Southern  R.  Co.  7453, 
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of  the  place  of  its  domicil.^^  In  South  Dakota  a  code  provision 
that  all  actions  brought  on  a  polic}^  of  insurance  to  recover  for 
loss  or  damage  to  property  insured  shall  be  tried  in  the  county 
or  judicial  subdivision  where  such  property  is  situated  at  the 
time  of  such  loss  or  damage  does  not  apply  to  suits  on  accident 
policies  insuring  against  accidents  to  human  beings.  "There  is 
nothing  in  the  statute  of  this  state  requiring  actions  of  this  char- 
acter to  be  brought  in  the  county  where  the  cause  of  action  arose, 
as  exists  in  some  of  the  states."  ^^ 

The  Code  of  Civil  Procedure  of  South  Dakota  as  to  venue  of  an 
action  on  insurance  policies  applies  to  a  fidelity  guaranty  con- 
tract; ^*  and  a  surety  comi)any  which  is  in  effect  an  insurance  com- 
pany may  be  sued  in  the  county  where  the  cause  of  action  on  some 
part  of  it  arose  or  where  the  contract  or  i)art  of  it  is  to  be  performed 
or  has  been  violated. ^^ 

§  3495b.  Ousting  jurisdiction:  policy  stipulations  as  to  juris- 
diction.— Parlies  cannot  Ijy  contract,  or  policy  stipulation,  deprive 
a  court  of  jurisdiction  as  fixed  by  statute  and  this  applies  where  the 
application,  certificate  and  by-laws  provide  that  suits  shall  be 
brought  in  a  certain  county  contrary  to  a  statutory  requirement 
and  under  which,  upon  policies  of  the  kind  sued  upon,  the  bener 
liciary  might  sue  in  the  county  where  the  loss  occurred;  that  is, 
where  assured  died.^^  And  the  several  underwriters  to  a  policy 
of  fire  insurance  are  not  subjected  to  the  jurisdiction  of  courts  other 
than  those  of  their  doniicil,  nor  obligated  to  subject  themselves  to 
the  jurisdiction  of  such  courts  by  a  policy  provision  that  no  suit 
shall  be  begun  for  the  recovery  of  any  claim  upon  said  policy 
against  more  tlian  one  of  the  underwriters  at  any  time  and  that 
a  final  decision  in  such  suit  shall  be  taken  as  decisive  of  the 
.similar  claim,  ''so  far  as  the  same  may  subsist  (against  each  of 
the  other  underwriters  herein)  absolutely  fixing  his  liability  in 
the  premises,  (and)  each  of  the  underwriters  herein,  in  considera- 

^2  Nolan  V.  New  Orleans  Casualty  were  not  doing  business  in  tbe  state 

Co.  1.32  La.  315,  61  8o.  380,  42  Ins.  when  and  where  enacted,  when  it  was 

L.  J.  845.  re-enacted    when    they    were    doing' 

^'  Mullen  V.  Northern  Accident  Ins.  business  in  the  state. 
Co.  26  S.  Dak.  402,  128  N.  W.  483,        "  Sullivan  v.   Kadzuweit,  82  Nol). 

40  Ins.   L.  .J.  122;   Code  Civ.  Proc.  657,  118  N.  W.  571. 
sec.  !)!),  subdv.  5.  ^^  International    Travellers    Assoc. 

**  Farmers'    State    Bank    v.    K(|ui-  v.    Hranum,  —   Tex.    Civ.    App.    — , 

table  Fidelity  &  Title  Guarantv  Co.  10!)    S.    W.   389,  44    Ins.    L.   .1.   .580. 

35    S.    Dak.    .385,    152    N.    W."  512;  See  also  Katon  v.  International  Trav- 

Cofle    Civ.    I'roi'.    .sec.    99,    suhdv.    5,  elej-s    As-soc.   —  Tex.   Civ.   App.   — , 

applit-s     although     such     companies  13()  8.  W.  817. 
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l.it.u  of  ilii>  c'litiiv  stipulation,  so  far  as  lie  is  or  may  lu'  iiulividiially 
i-oiurnuHl,  expressly  a.urees  to  aeeepi  and  alade  1>\-  the  result  of 
>neh  lin<il  deeision.  in  the  same  maniiei-  ;ind  tn  the  >ame  elVeet  as 
if  he  had  l)oen  the  sole  dotondant  in  a  similar  >uit  .  .  .as  to 
a  similar  claim  against  liim.  so  far  as  the  same  may  suhsist."  " 

§  3496.  Jurisdiction:  judgment  in  Federal  court  after  property 
in-custody  of  state  courts.— When  proeeedin.i^s  have  heen  institut- 
eil  under  a  >tate  aet  for  the  dissolution  of  an  insura,nee  e()mi)any, 
judiiniont  ohlained  in  a  Federal  court  cannot,  after  such  pr<K'eed- 
in.us  have  been  eonnueneed,  be  aetetl  ui)on  in  any  way  so  a.s  to 
deprive  the  state  court  of  its  jurisdiction.  All  i)roceedings  in  the 
>tate  court  nuist  be  linally  disposed  of  in  that  tribunal,  and  the 
judgnient  obtained  in  a  Federal  court  can  only  be  presented  and 
proved  the  same  as  any  other  valid  and  sub^^isting  elaim.^*  The 
c-ourts  will  not  interfere  with  the  proceedings  of  the  state  court  and 
its  ofHcers  who  are  duly  administering  the  assets  of  such  dissolved 
corporation.  Althougli  it  niav  be  very  difllcnlt  to  reconcile  the 
ditlerent  decisions  upon  this  point  in  the  United  States  Supreme 
Court/^  nevertheless  the  general  principle  to  be  applied  is  clear  and 
to  this  efi'ect,-;-that  whatever  court  hrst  obtains  jurisdiction  of  the 
res  or  assets  of  a  defendant  ought  to  be  permitted  to  proceed  there- 
with uninterrupted  by  any  other  tribunal.. and  such  is  the  current 
of  the  federal  decisions.^o  Therefore,  where  a  state  enters  ii])on 
such  proceedings  under  its  statute,  which  proceedings  may  result 
in  a  decree  concerning  the  entire  affairs  of  tlie  com])any,  it  is  held 
to  have  exclusive  jurisdiction,  with  which  no  Federal  or  state 
courts  can  interfere.  Such  proceedings  are  intended  to  procure 
an  equfil  distribution  of  the  assets  among  the  creditors  of  the  com- 

"R<>ynolds  v.   Globe  Fire  Under-  See  also  as  to  the  general  propo- 

^vritc■l•s,'  134   La.  515,  64   So.   39(5.  sition : 

18  Levi  V.  Columbia  Life  Ins.   Co.  United   ,S'k/^es.— Williams  v.   Nec- 

1   Fed.   206,   208,   209,   4   Fed,    Cas.  ley,  134  Fed.  1,  07  C.  C.  A.  171,  69 

863n,    citing    Taylor    v.    Carrvl,    20  L.K.A.  232;  Sharon  v.  Terry,  36  Fed. 

How.  (61  U.  S.)"583,  15  L.  ed.  1028.  337,   1   L.K.A.   572,  aft'd   131   U.   S. 

See  also  as  to  the  general  propo-  40,  33  L.  ed.  94,  9  Sup.  Ct.  705. 

sition    Pendleton    v.    Lutz,    78    Miss.  Alabama. — Grav  v.  Soutli  &  N.  K. 

;{22,  51  L.K.A.  649,  29  So.  164.    Com-  Co.  151  Ala.  215,  43  So.  "859. 

pare  East  Tennessee  V.  &  G.  R.  Co.  Missouri. — State  (ex  rel.  Sullivan) 

V.  Atlanta  &  F.  R.  Co.  49  Fed.  608,  v.  Revnolds,  209  Mo.  161,  12.}  Am. 

1.1  L.K.A.  lOf)  (but  case  of  amicable  St.  Rep.  468,  107  S.  W.  487. 

]>ro(-eeding  in  state  court).  yew    York. — Beardslee    v.    Ingva.- 

^^  Examine  Pavne  v.  Hook,  7  Wall,  ham,  183  X.  Y.  411,  3  L.R.A.(N.S.) 

(74   U.   S.)    425,   19  L.  -ed.  260,   14  1073,  76  N.  E.  476. 

AVall.   (81  U.  S.)  252,  20  L.  ed.  887.  Vermont.— French    v.     White,    78 

.   20  Levi  V.  Columbia  Life  Ins.  Co.  1  Vt.  89,  2  L.R.A.(N.S.)   804,  62  Atl. 

F'ed.  206,  4  Fed.  Cas.  No.  863n,  per  .35. 
the  court. 
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pany,  and  if  courts  of  other  states  or  Federal  courts  could  by  their 
judgments  strike  through  such  proceedings,  it  would  interfere  with 
the  jurisdiction  of  the  state  whose  courts  have  charge  of  the  assets 
of  tlie  corporation,  and  entirely  defeat  the  purposes  intended  to  be 
accomplished.^  It  has  al.-^o  been  held  that  if  the  property  of  an 
insurance  company  is  in  the  hands  of  a  receiver  in  the  state  courts, 
the  Federal  courts  will  not  assume  jurisdiction  of  an  action  brought 
l)y  the  i)oHcy  holders  against  the  stockholders  for  fraudulent 
■appropriation  of  a  part  of  the  assets  of  the  company.^  And  in  an- 
other case  in  the  Federal  courts'  no  view  contrary  to  the  foregoing 
was  expre.^.«ed.  though  the  court  a.^sumed  juri.«diction.  The  facts 
of  the  case  will  show  that  the  action  of  the  court  was  not  in  contra- 
vention of  the  rule  stated.  The  president,  vice-pi'esident.  and 
secretary  of  the  company,  in  pursuance  of  an  order  by  the  board  of 
directors,  assigned  all  the  property  of  every  description,  including 
real  estate  in  difl'erent  states,  to  the  vice-president,  to  hold  as  a 
trustee  in  accordance  witli  the  terms  of  the  deed  of  trust.  Such 
transfer  had  not  been  authorized  by  a  jn-evious  vote  of  the  stock- 
liolders.  A  bill  was  brought  in  the  Federal  court  by  nonresidents, 
illeging  insolvency  of  the  company,  fraudulency  of  the  trust  deed, 
asking  that  it  be  set  aside,  and  praying  for  a  receiver.  The  trustee 
Itrought  an  action  in  chancery  in  the  state  court,  asking  tlie  aid 
'['  the  court  in  administering  the  trust  without  filing  any  bill  in 
ihe  court.  A  creditor  of  the  company,  al.so  a  resident  of  the  state, 
filed  in  the  same  court  a  bill  in  his  own  name  against  both  the 
trustee  and  the  comi)any.  The  object  of  said  bill  was  similar  to 
that  of  those  bills  filed  in  the  Federal  court.  It  was  held  by  the 
l''e(Jcral  court  that  the  constitutional  right  of  nonresident  citizens 

^  In   the  ease  above  cited  of  Levi  and    wliatever    oerurs    .sub.se(|ueiiily 

.  Columbia  Life  In.s-  Co.  1  Fed.  LJO(J,  thereto  with  regard  to  sucli  adiuinis- 

J08,  201),  4  Fed.  Cas.  8()3n,  the  court  tration   must   pursue  such   course  as 

says:      "It    would    result    in    a    race  the  court  having  custody  thereof  may 

of  diligence,  whereby  through  a  par-  determine  as   right   ;ni<l   proper.     If 

licular    jurisdiction — it    may    be    the  an  error  is  connniltcd,  the  ordinary 

late  (»r  federal  courts  from  one  end  course  must  be  pursued." 

of  the  Union  to  the  other — prictrities  ^Hamilton    v.    Chouteau,    (i    Fed. 

may    be   obtained   and    (he    inicnlion  3.39.      See  also   Young   v.    Hamilton, 

that   the  assets  in   tlie  hands  of  the  135  (Ja.  339,  31   L.R.A.(N.8.)    1057, 

receiver    for    the    puri)o.se    of    e(|ual  '»9   S.   K.  593.     And   jtreceding  cita- 

'iistribution  amongst  all  tlie  demands  tions  under  this  section. 

„'ainst   the  c<impaiiy  be  entiicly   <le-  As  to  sole  and  concurrent  jurisdir- 

'■ated.       Conse()uently,     when     pro-  lion    in    haiikruplcy  ca.ses,   see   Drew 

<'e«ling8  are  instituted  un<lei-  the  in-  v.    Myers.    SI    Neb.    750,    17    L.H.A. 

iirance  act  of  (he  state  with  regard  (N.S.")   .350.  IKi  X.  W.  781. 

'<>  a  Missf»uri  cori)orati«m,  the  whole  '  Huck    v.    I'iedmont    &    Arlington 

inatter    passes    into    the    jurisdicli(»n  Life  Ins.  Co.  4  Fed.  849. 
and    cognizance   of   the   state   court, 
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to  sue  tlie  company  in  thai  couri  ctmld  not  be  (U'fealed  by  the 
tu'tion  of  a  resident  dtlicer  of  tbc  company,  or,  under  the  circum- 
stances, by  a  erechtor  of  the  company.  It  further  held  that  the 
Federal  court  was  the  proi>er  place  to  luinu;  the  action,  since  the 
transactions  of  the  company  covered  many  states,  and  thai  a  re- 
ceiver would  be  appointed,  in  this  case,  however,  it  appeared  that 
no  receiver  had  been  appcinlcd  in  the  state  courts,  no  custody 
taken  by  the  court  of  the  as.^ets  of  the  company,  no  jurisdiction 
assumed  over  the  eonlroversy,  either  in  llie  form  of  an  order  of 
eoiirt  or  otherwise,  and  that  no  issue  had  been  reached.  Conse- 
quently, this  decision  will  not  be  found  to  be  in  conflict  with  any 
of  the  other  cases  cited  herein  or  the  rule  which  we  have  stated. 
A  judgment,  however,  obtained  in  such  a  case  may  be  proved,  as 
we  have  stated,  in  the  same  manner  as  any  other  valid  claim. 
And  although  a  court  will  not  in  many  instances  take  cognizance 
of  an  action  commenced  subsequent  to  insolvency  proceedings,  if 
the  action  has  been  commenced  prior  to  such  proceedings  it  is  held 
that  tliere  is  nothing  to  prevent  rendering  a  judgment  in  an 
action.* 

§  3497.  Statute  as  to  foreign  companies:  service  of  process  and 
exclusive  jurisdiction  of  state  court. — Statutes  in  many  states  have 
been  passed  pro\  iding  that  foreign  insurance  com|)anies  shall,  as 
a  prerequisite  to  doing  business  in  the  state,  appoint  an  agent  upon 
whom  service  of  process  may  be  made  in  suits  against  such  com- 
panies in  the  state  courts,  and  in  some  instances  further  providing 
that  such  state  courts  shall  have  exclusive  jurisdiction  of  all  cases 
arising  in  the  state,  and  that  the  company  shall  agree  not  to 
remove  suits  into  Federal  courts.^  Where  a  statute  requires  the 
appointment  by  a  foreign  company  of  an  agent  for  service  of  pro- 
cess, it  is  held  that  such  an  appointment  will  confer  upon  the 
state  courts  jurisdiction,  so  that  if  a  judgment  is  regularly  obtained 
again.«t  the  company  therein  it  will  be  considered  as  valid,  as  if 
the  corporation  was  a  resident  of  the  state,^  since  by  the  appoint- 
ment of  such  an  agent  the  company  is  held  to  consent  in  advance 


*  Hunt   V.    Columbian   Ins.   Co.  55        ^  Lafayette  Ins.  Co.  v.  French,  18 

Me.  290.  !t2  Am.  Dec.  592.  How.   (59  U.  S.)  404,  15  L.  ed.  451. 

^  See  SS  •'28  (note  4,  p.  759),  702,  See  also   Ehrmann  v.   Teutonia  Ins. 

703,  1706  herein.     As  to  removal  to  Co.  1  Fed.  471,  477;  Ex  parte  Schol- 

Federal  court  see  §  3498  herein.  lenberger,   96   U.    S.   369,  21  L.   ed. 

On  revocation  of  licen.se  of  foreign  853 ;  Gibbs  v.  Queen  Ins.  Co.  63  N. ' 

comi)anv  on   account  of  removal  of  Y.  114,  20   Am.   Rep.  513.     See  §§ 

action  to  Federal  court,  see  notes  in  328   (note  4,  p.  759),  702,  703,  1706 

1  L.K.A.(N.S.)   1019 J  L.R.A.1915F,  herein. 

1187. 
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to  be  sued  in  the  state  court.'  So  where  a  foreign  company  agrees 
to  subject  itself  to  the  laws  of  a  state,  and  that  service  of  process 
upon  it  in  such  state  shall  be  binding,  it  is  estopped  to  set  up  as 
defense  that  the  policy  was  issued  from  its  home  oflice  in  the  state 
where  it  was  organized,  and  that  the  courts  of  the  state  to  whose 
laws  it  had  agreed  to  submit  have  no  jurisdiction.^  And  if  a 
company  does  appoint  an  agent  under  a  statute  of  such  a  nature, 
it  thereby  becomes  subject  to  the  jurisdiction  of  the  circuit  court 
of  the  district  wherein  such  agent  is  authorized  to  act.  In  the 
case  so  holding,  the  action  was  brought  by  a  citizen  of  the  southern 
di.  trict  of  Ohio  against  a  company  resident  in  New  York,  but 
doing  business  in  ()hio,  which  had  appointed  an  agent  therein  in 
conformity  to  the  .statute  for  service  of  process.  This  agent  had 
issued  the  policy  sued  upon,  and  service  was  made  on  him.  A 
motion  was  made  to  quash  on  the  ground  that  a  foreign  company 
could  not,  by  service  upon  an  agent  in  the  district  Im?  rendered  sub- 
ject to  the  jurisdiction  of  the  circuit  court  of  such  district.  But 
the  court  said:  "Whatever  may  have  been  the  different  decisions 
upon  this  question  and  the  reasons  in  support  tiiereof,  .  . 
the  law  upon  the  subject  has  recently  been  definitely  settled  by 
the  Supreme  Court  of  the  United  States  in  Ex  parte  Schollenberger.' 
In  that  case  suit  was  brought  in  the  circuit  court  of  the  United 
>tates  for  the  eastern  district  of  Pennsylvania  by  a  citizen  of  that 
district  against  a  foreign  insurance  company  and  service  of  pro- 
cess was  made  upon  its  agent  who  resided  within  the  district.  The 
company  was  doing  business  in  Pennsylvania  under  a  license  under 
a  statute  which  rcfpiired  that  the  company  should  iile  a  written 
stipulation  agreeing  that  the  process  issued  in  any  suit  brought  in 
any  court  of  that  connnonwealth  having  jurisdiction  of  the  subject- 
matter  and  served  upon  the  agent  specified  by  the  company  to  re- 
ceive ser\ice  of  process  for  it,  should  have  the  same  etfect  as  if  per- 
sonally served  upon  the  company  within  the  state.  The  provisions 
of  this  statute  are  substantially  the  same  as  those  of  Ohio  supra.  In 
that  case  Mr,  Chief  Justice  Waite,  after  citing  in  supi>ort  of  the  juris- 
diction, liailway  Co.  v.  Harris;^"  Kaihvay  Co.  v.  Whitton;" 
Layfayettc  Ins.  Co.  v.  PVench ;  ^^  and  ex  parte  McNeill^'  .says:  'A 
corporation  cannot  change  its  residence  or  its  citizenship.     It  can 

'GillK.rt  V.  Nfw  Zealand  Ins.  Co.        ^MS  Wall.   (80  U.  S.)   270,  20  L. 
24  Clue.  Leg.  New.s,  2.")],  4!)  Fed.  884.    cd.   271. 

"(rXeill   V.   Massaelmsetts   Mutual        ^' iH   How.    (5i»  U.  S.)   404,  15  L. 
Henelit  A.s.soe.  (i.'}   llun    (N.  Y. )   2!»L;,    cd.)    451. 

18  X.   Y.   Supp.   22,  s.  e.  4.'^   N.   Y.        "  1:5  Wall.   (80  U.  S.)   23G,  20  L. 
St.  Hep.  7G1.  ed.  024. 

9!)0  r.  S.  300.  24  L.  od.  853. 

»M2    Wall. (79    U.    S.J    05,   20   L. 
ed.  3.54. 
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liiivi'  il-  li'i.'iil  hoiiu'  only  al  tlic  jtlacc  wIkm'c  it  is  located  by  or 
undiM-  the  oulluM'ily  of  it.<  iliarti'r;  itiit  it  may,  hy  its  a.uonts,  trans- 
i\v\  husinoss  anywiioro  unli'ss  pi'oliihitvd  liy  its  ciiartiM'  or  excluded 
l>y  Un-al  laws.  I'uder  such  circumstances  it  seems  clear  that  it 
may  I'or  the  ]iur|)ose  of"  securinu'  liusiness  consent  to  l>e  "j'ound" 
a\va\"  from  home  for  tlie  purposes  of  suits  ,i2,To\vin,u  out.  of  its  ti'ans- 
actions.  Tlie  act  of  Congress  i)rescrihin<2;  a.  placi'  wlicie  a  jterson 
may  he  sued  is  not  one  aH'eotin<2;  the  <;eneral  juris(hction  of  tlie 
conrts.  it  is  ratlier  in  tlie  nature  of  a  personal  (  xemption  in  favor 
of  defendant  and  it  is  one  which  he  may  \\*ai\c.  II'  I  lie  citizenship 
of  the  party  is  suHicient  a  defendant  may  consent  to  he  sued  any- 
where he  j^leases.  and  certainly  jurisdiction  will  not  he  ousted 
because  he.  has  consented.  Here  the  defendant  companies  have 
provided  that  they  can  be  'M'ound"  in  a  district  other  than  that 
in  which  they  reside  if  a  particular  mode  of  pi'oceedin^  is  adopted 
and  they  liave  been  so  ''found."'  In  our  opinion  theiefore  the  cir- 
cuit court  ha,-^  jurisdiction  of  the  causes  and  should  pi-oceed  and 
try  them.'  AVe  are  aware  that  the  practice  in  the  ciicuit  courts 
has  been  to  decline  jurisdiction  of  this  class  of  suits.  .  .  .  In 
the  cause  now  before  the  court  the  plaintiff,  bein,<>-  a  citizen  of 
this  district,  and  the  defendant  a  citizen  of  the  state  of  New  York, 
the  residences  of  the  parties  are  such  as  to  iiive  this  court  the  juris- 
diction, and  the  defendant  having  complied  with  the  statutes  of 
Ohio  thereby  consented  that  it  might  be  sued  within  this  district 
and  that  process  might  be  served  upon  their  agent  and  suit  having 
been  brought  within  this  court  and  process  having  been  served  ujton 
their  agent,  jurisdiction  has  been  obtained  of  the  defendant.  .\ 
motion  to  quash  will  therefore  be  overruled."  ^* 

§  3498.  Statute  as  to  foreign  companies:  removal  to  Federal  court. 
— As  we  have  stated  in  the  preceding  section,  many  statutes  re- 
quire that  the  appointment  of  an  agent  for  the  acceptance  of  serv- 
ice shall  render  the  company  a  domestic  company  .so  far  as  the 
jurisdiction  of  the  state  courts  is  concerned.  And  such  statutes 
have  been  held  con.stitutional  in  some  of  the  states,  the  courts  hold- 
ing that  by  acting  under  the  statute  and  accepting  service  of  pro- 

^*  Kunkle  v.  Lamar  Ins.  Co.  2  Fed.  v.    Hanit)uri>-    American    Packet    Co. 

9.     Seii  removal  act  of  March  3,  1887,  38  Fed.  273,  di.smi.^sed  in  148  U.  S. 

c.  373,  24  Stat.  552,  as  am'd  bv  act  2G2,  37  L.  ed.  443,  13  Sup.  Ct.  590; 

Aug.  13,  1888,  c.  8()G,  25  Stat.  433  Walker  v.  St.  Louis  A.  &  T.  H.  R. 

(U.   S.   Comp.    Stat.   1901,  p.   508).  R.  Co.  40  Fed.  1;  Purceli  v.  Britisii 

See   also  United   States  v.   Soutiiern  Lite  &  Marine  Co.  42  Fed.  405.    I'Ji- 

Pac.    R.    R.    Co.    49    Fed.    297,    per  amine    0    Thompson    on    Corp.    (ed. 

Harlan,  -L;  Gilbert  v.  New  Zealand  1S90)    sees.   7484,  7487,  7554,  7550, 

Ins.  Co.  15  L.R.A.  12.').  49  Fed.  884,  7998,  8022. 
885,  per  Dudlev,  J.;  contra,  Hohorst 
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cess  a  foreign  company  has  thereby  waived  its  right  to  removal  to 
the  Federal  courts.^^  But  it  has  been  held  in  the  United  States 
Supreme  Court  that  a  state  statute  requiring  cori)orations  organized 
under  the  laws  of  another  state,  as  the  condition  for  doing  business 
in  the  state,  to  appoint  an  agent  upon  whom  service  of  process  may 
be  made,  and  to  agree  not  to  remove  suits  into  the  Federal  courts, 
was.  so  far  as  it  required  an  agreement  against  the  removal  of 
suits,  repugnant  to  the  constitution  of  the  United  States,  and  that 
such  agreement  would  be  void.^^-  If,  however,  the  statute  does  not 
require  a  foreign  insurance  company  to  enter  into  any  agreement 
not  to  remove  into  the  Federal  court  cases  instituted  against  it  in 
the  state  court,  but  only  directs  the  revocation  of  the  license  of  such 
foreign  insurance  company  to  do  business  within  the  state  if  it  does 
so  remove  suits  against  it  to  the  Federal  court,  it  is  not  in  con- 
flict with  the  Federal  constitution,  for  by  analogy  with  former 
cases  the  insurer  must  forego  such  resort  or  cease  to  do  business 
in  tlie  state,  which  condition  the  state  has  the  right  to  impose  by 
virtue  of  its  power  to  control  foreign  corporations,  provided  the 
<;xercise  of  such  power  does  not  conflict  with  the  constitution  or 
laws  of  the  United  States.^''' 

An  acceptance  of  service  as  provided  in  the  statute  does  not  pre- 
clude a  foreign  company  from  removing  a  cause  from  the  state 

15  Bank   of   Augfusta   v.    Earle,   13  1013,  2G  Sup.  Ct.  619,  6  Am.  &  Eng. 

JVt.   (38  l\  S.)  519,  10  L.  «1.  274;  Ann.   Cas.   317    {following   Doyle  v. 

P'iople  ex  rel.   Glens   Falls  Ins.  Co.  Coatinentill   Ins.    Co.   94  U.   S.   535, 

V.  Judge  of  Jackson   Circuit  Court,  24  L.  ed.  148,  which  is  declared  not 

21  Mich.  577,  4  Am.  Rep.  504;  New  overruled  by  Barron  v.  Burnside,  121 

York  Life  Jns.  Co.  v.  Best,  23  Ohio  U.  S.  180,  i30  L.  ed.  915,  7  Suj).  Ct. 

St.  105;  Best  v.  New  York  Life  Ins.  931,  or  by  any  other  decision  in  the 

Co.  2  Cine.  (Ohio)  329,  13  Ohio  Dee.  Federal  Supreme  Court)  ;  Prewitt  v. 

932;    Drake   v.   Doyle,   40    Wis.    175.  Trfeeurity    .Ahitual    Life    Ins.    Co.    119 

As    to    sueh    statutes    and    effect  Ky.  321,  12  L.R.A.(N.S.)   1019,  and 

thereof,  see  {{S  328    (and   note  4,  p.  uote,  83   S.   W.   (ill.     Examine  Teel 

759),    702,    703,    3700    herein.  v.  Chesapeake  cV:  Ohio  R.  Co.  204  Fed. 

"Home    In.s.    Co.    v.    Morse,    20  018.    123    C.    C.    A.   240,   47    LH   \ 

V/all.   (87  U.  S.)  445,  22  L.  ed.  305  (N.S.)    21,  and  note   (suit,  h..wevei', 

(overruling    30    Wis.    534,    11    Am.  was  under  Federal  employt-is'  lial)il- 

Rej).  587)    reailiniiing  as  to  jtoint  of  ityad). 

unconstitulionality  ot  re(|uirem<'nt  of        On   icinftvai   of  action   under   Fetl- 

agreement    not    to    resort    lo    I'nited  eral  employers'  liability  act.  see  notes 

States   courts,    Dovle   v.    Continental  in  47  L.R.A.(  N.S. )  (iO;  L  R  A  1915C 

In.s.  Co.  94  r.  S.  535.  24  L.  ed.  148.  75. 

On  eomiiellirig  fjesignal  ion  of  [k-i--        A.^   to  state   legislature  and   power 

on  upon  whom  process  may  be  served  over  insurance  compatiies,  see  Si^  327 

IS  a  cf)ndition  of  right  to  do  business,  et  sef|.  herein. 
i-i'  note  in   1    F>.R.A.(N.S. )   .')58.  As  to  stipulation   against    removal 

"Security    Mutual    Life    Ins.    Co.  I)V  foreign  corporation.s,  see  "eneruUy 

V.  Prewitt,  202  U.  S.  240,  50  L.  ed.  note  24  L.R.A.  294. 
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court  iuto  tbo  rnitod  States  court  in  a  jn-oper  case.^^  So  it  is 
held  in  Now  York  that  a  corporation  in  another  state  sued  there 

may  remove  the  eautse  into  (he  I'Vderal  eouit,  and  its  authorized 
agent  may  make  the  requisite  allidavit.*^    Jt  is  also  decided  in  the 

iSModon  V.  :Mntn:il  Lit'o  Ins.  Co.  L.1\.A.(N.S.)  8:28,  ami  note  (on  ri<;lit 

105  M;ii>s.  141.  7  Am.  Hop.  oOon,  507.  in  ciuse  of  diversity  of  citizensliip  to 

See  also  Tennessee  v.  Davis,  100  U.  remove  action  brought  in  a  state  court. 

S.  "257.  25  L.  ed.  ()48;  Doyle  v.  Con-  outside    tlie    territorial    jurisdiction, 

tinental   Ins.   Co.   })4   U.   8.   535,   '24  of   either   the    plaintiff's   or   defend- 

L.  ed.  148;  Knorr  v.  Home  Ins.  Co.  ant's  re^ideiu-e),  136  S.  W.  970  (di- 

25  AVis.  143,  3  Am.  Rep.  26.     See  §  verse  citizensliip:  when  cannot  be  re- 

328   herein;    (i    Thompson   on   Corp.  moved);     Texarkana     Tile     Co.     v. 

(ed.  1896)  sec.  7463.  7464.  Bridges,  75  Ark.  116.  5  Am.  &  Eng. 

19  Mix  V.  Andes  Ins.  Co.  74  N.  Y.  Ann.  Cas.  246,  86  S.  AV.  841  (diver.>^e 

53.  30  Am.  Rep.  260,  rev'g  9  Hun,  citizenship:  sutliciency  of  petition). 

397.  Colorcfdo. — Lamar    Canal     Co.    v. 

Upon  the  general  question  of  re-  Amity    Land    &    Irrigation    Co.    2(» 

moval  of  causes  see  the  following  de-  Colo.  370,  77  Am.   St.  Rep.  261,  58 

cisions:  Pac.  600  (time  for  removal). 

United    States. — Patch   v.   "Wabash  Georyia. — Southern     Rv.     Co.     v. 

R.  Co.  207  U.  S.  277,  52  L.  ed.  204,  Grizzle,   124   Ga.   735, '  110   Am.    St. 

28  Sup.  Ct.  80.  12  Am.  &  Eng.  Ann.  Rep.  191,  53  S.  E.  244  (complainant: 

Cas.    518    (corporation    incorporated  separal)le  controversy)  ;  Louisville  & 

.substantially,      sinmltaneously      and  Nashville  R.  Co.  v.  Newman,  132  Ga. 

freely  in  different   states  cannot  re-  523,  26  L.R.A.(N.S.)   969,  and  note 

}nove   so   as   to   escape   jurisdiction:  (on    effect    of   pendency    in    Federal 

distinction   between   such   a  corpora-  court  of  action  in  pei"sonam  removed 

tion  and  one  created  in  one  state  and  from  state  court  upon  right  to  com- 

afterwards  becoming  compulsorily  a  mence  a  new  action  upon  the  same 

coi-poratiou  of  another  state);   Ala-  cause  in  the  state  court),  64  S.   E. 

bama    Great     Southern     R.     Co.     v.  541  (when  subseciuent  action  in  state 

Thompson,  200  U.  S.  206,  50  L.  ed.  court  abated). 

441,  26  Sup.  Ct.  161,  4  Am.  &  Eng.  ioua.— Wisecarver   &   Reynard   v. 

Ann.    Cas.    1147    (separable   contro-  Chicago,  Rock  Island  &  P.  R.  Co.  145 

versy:  sufficiency  of  pleading:  right  Iowa,  281,  30  L.R.A.(N.S.)  1059,  and 

to    maintain    jurisdiction);    Tecl    v.  note    (on    power    of   state    court    to 

Chesapeake  &  Ohio  R.  Co.  204  Fed.  I'ender   judgment    for    costs    in    case 

918,   123   C.    C.    A.   240,   47   L.R.A.  removed  to  Federal  court  and  not  re- 

(N.S.)    21    (diverse   citizenship:    re-  manded),  122  N.  W.  909    (effect  of 

iDoval  prevented)  :  Miller  v.  Clifford,  removal    upon   jurisdiction    of    state 

133  Fed.  880,  5  L.R.A. (N.S.)  49,  and  court). 

note  on  removal  of  cause  to  Federal  Kansas. — Boatmen's  Bank  v.  Fritz- 
court  because  of  separable  controver-  ler,  75  Kan.  479,  22  L.R.A. (N.S.) 
sy),  67  C.  C.  A.  52  (when  not  re-  1235,  and  note  (on  fraud  in  joining 
movable  although  plaintiffs  and  d<»-  a  resident  as  codefendant  with  a  non- 
fendants  citizens  of  different  states:  rejsident  defendant  for  the  purpose 
separable  controversy)  ;  Meyers  v.  of  i)reventing  a  removal  to  the  Fed- 
Murray.  43  Fed.  695,  11  L.R.A.  216  era!  court  on  the  ground  of  diverse 
(citizenship  corporation  of  one  state  citizenship),  89  Pac.  915  (fictitioiis 
doing  business  in  another).  action:    sham    ]>laintitT    disregarded: 

Arkansas. — St.  Louis  &   S.   F.   R.  diverse  citizenship;  also  time  for  re- 
Co.    V.    Kitchen,    98    Ark.    507,    50  moval. 
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same  state  that  a  state  court  loses  jurisdiction  of  a  cause  upon 
proceedings  being  taken  to  remove  it  into  the  United  States  circuit 
court,  and  the  Cjuestion  of  such  loss  of  jurisdiction  can  be  raised  by 
finswer.^"  Where,  however,  an  action  was  removed  on  petition  of 
the  plaintiff  from  a  state  court  to  the  circuit  court  of  the  United 
States,  and  the  judgment  there  rendered  was  reversed  by  the 
Supreme  Court  of  the  United  "States,  and  the  case  remanded  to 
the  state  court,  where  it  began,  it  was  held  that  the  removal  did 
not  operate  as  a  discontinuance  of  the  original  action,  and  the 
plaintiff  might  proceed  with  his  case  as  if  no  removal  had  been 
had.i 

To  authorize  a  removal  to  the  Federal  courts  from  a  state  court 
upon  the  grounds  of  citizenship,  it  must,  in  compliance  with  the 
removal  act,  be  a  controversy  wholly  between  the  citizens  of  the 

Kentuckij.    —    Dudley    v.    Illinois  and  note,  53  S.  E.  765  (effect  of  re- 

Ceut.  Rv.  Co.  127  Ky.  221,  13  L.R.A.  moval :     discontinuance:     subsequent 

(N.S.)   1186,  128  Am.  St.  Rep.  335,  removal). 

96  S.  W.  835  (state  court  determines  On  right  of  plaintiff  after  removal 

right  of  removal:  motive  for  joining  of  action  commenced  in  state  court 

resident  will  not  be  inquired  into)  ;  to  the  Federal  court  and  its  dismissal 

Illinois  Central  R.  Co.  v.  Coley,  121  in  the  latter  court  without  prejudice 

Ky.   385,   1   L.R.A. (N.S.)    370,    and  to  commence  a  new  action  in  a  state 

note   (on  removal  of  cause  by  non-  court  upon  the  same  cause  of  action, 

resident  corporation  joined  with  res-  see  notes  in  7  L.R.A.(N.S.)  501;  34 

ident  employee),  89  S.  W.  230  (Avhen  L.R.A. (N.S.)    119.3. 

cannot  be  removed ) .  ^°  Shaft    v.    Phoenix    Mutual    Life 

Missouri. — Nichols  v.  Stevens,  123  Ins.  Co.  67  N.  Y.  544,  23  Am.  Rep. 

Mo.    96,   45   Am.    St.    Rep.    514,   25  138n,  143. 

S.  W.  578,  27  S.  W.  613   (time  for  As  to  state  court  losing  jurisdiction 

removal:    right   to   second   removal).  exaw/»e;  Donovan  v.  Wells,  Fargo  & 

Montana.— (iuMen      v.      Northern  Co.  169  Fed.  363,  94  C.   C.  A.  609, 

PaciHc    R.    Co.    39    Mont.    43.3,    34  22  L.R.A. (N.S.)  1250;  Goldberg  Bo- 

L.R.A.IN.S.)    1154,  18  Am.  &   Kng.  wen  &  Co.  v.   German  Ins.  Co.    (U. 

Ann.   Cas.  886,   104  Pac.   549    (time  S.    C.    C.)    152   Fed.   831;    Ward   v. 

for  removal,  waiver  of  right  to  dis-  Pullman  Co.  131  Ky.  142,  25  L.R.A. 

po.sition   of   appeal   in   state  court).  (N.S.)    343,  114   S.   W.   754;  Ferri- 

North   Carolina. — Pjlackwell's  Dui'-  day   v.    Middlesex    Banking   Co.   118 

ham    Tobacco   Co.   v.    American    To-  La.  770,  43  Sc».  403;  Golden  v.  North- 

bacco  Co.  144  N.  Car.  352,  9  L.R.A.  em  Pacific  R.  Co.  39  Mont.  435,  18 

(N.S.)    270,  57  S.   E.  5    (averments  Am.  &  Eng.  Ann.  Cas.  386,  34  L.R.A. 

when  not  binding  on  state  court :  sep-_  (N.S.)    1154,  ]04  Pac.  549;   Tomson 

arable  controversv).  v.  Ii)\va  State  Traveling  Mcn'.s  Assoc. 

O/hVa— Baltimore  &  Ohio  R.  Co.  v.  78  Xeb.  400.  110  N.  W.  !)97. 

Larwill,  83  Ohio  St.  108,  .34  L.R.A.  .Merc    Hling    of    i)etition    does    not 

(N.S.)   1195,  and  note,  93  N.  E.  619  oust      state     court     ol'     jurisdiiMion. 

(dismissal   in    Federal   court   without  Dcbnam  v.  Southern   Bell   Telcph.  & 

prejudice:  new  suit).  TcJeg.   Co.  12(i  N.  C.  831,  36   S.    lO. 

South   Carolina.— Ynunc  v.  South-  10(i9,  63  L.R.A.  915. 

em   Bel!  Teleplione  &  Telegraph  Co.  ^  Gennania  V\re  Ins.  Co.  v.  Fran- 

75 -S.  Car.  32(i(;.  7  L.K.A.lN.S.)  .301.  cis,  52  Miss.  457,  24  Am.  Rep.  674. 
Joyce  ]t\H.  Vol.  \".  —-.icr,.       r,825 
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clilVeivni  stalo>,  and  wlioiv  uno  ol'  llio  parties  coiiijilainaiil  or  cle- 
iVndanl  is  of  tlir  saiiu'  !«lato  as  an  ail\rrse  party,  tlic  c-ii'ciiit  court 
will  not  assume  jurisiliction.*  An  alien  insurance  eonipany  is  a 
nonresident  of  a  state  within  that  provision  of  Iho  removal  net 
])rovidin^  that  a  controvei'sy  lietwceu  citizens  of  tlic  stale  and 
foreii;ii  states,  citizens  or  sulijecis,  may  lie  removed  to  tlu'  circuit 
court  of  the  I'nited  States  for  the -proper  district  hy  nonresident 
defendants,  and  this  applies  even  ihoui^h  such  alien  comi)any 
maintiiined  within  the  stale  a' hi'anch  ollicc  h)i-  ti-ansaction  of  its 
business.^  Undi'r  the  act  of  ISiiT  one  of  the  parties  nmst  also  be 
a  resident  of  the  state  whei'c  the  cause  which  it  is  sou<;ht  to  remove 
to  the  Federal  courts  is  j)endin.ti.*  I'nder  the  act  of  1875  it  ha.s 
been  held  that  the  question  of  rcmo\al  cannot  he  ])assed  upon  in 
the  stat^'  courts.^  When^  under  a  stale  statute  eithei-  |)arty  was  pei"- 
mitted  to  ha\e  a  second  trial  upon  com])lyini;  with  certain  con- 
ditions, and  after  the  lirst  trial  the  insurer  com))lied  with  such 
conditions   and   then    filed   a  petition   for  removal   to  the  circuit 


2  A   citizen   of   Wisconsin   was   in-  As  to  waiver  of  riglit  to  object  to 

sured   in    a   Xew    Yoi-lv   company    to  juri.sdiction   because  of  nonresidence 

only  part  of  the  extent   of  his  loss,  of    l)oth    parties   within    the    district, 

which  amount  was  paid  l)y  the  com-  see  Kreigh  v.  United  I-feaUy  Co.  222 

pany,  and   it  was  held  in   ap  action  U.  S.  ltJ4,  ."^2  Suf).  Ct.  50,  50  L.  ed. 

in    which    the   company   and   insured  144. 

joined    ajj:ainst    the    defendant,    who  ^  Baumgarten  v.  Alliance  Ins.   Co. 

was  a  citizen  of  Wisconsin  also,  for  of  London,  Ltd.    (IJ.    S.   C.   C.)    153 

iieo:li<,'ently   causint?   the    lo.ss   that   it  F6d.  30L 

did  not  involve  a  controversy  between  *  Geiinania  Fire  Ins.  Co.  v,  Fran- 
citizens  ol  different  states  within  the  cis,  11  Wall.  (78  U.  S.)  210.  20  L. 
meaning  of  the  removal  act.     Act  of  ed,  77, 

1875,  sec.  2;  First  Presbyterian  Soc,  ^  O'Malia  v.   Columbus  Home   Ins. 

of   Green    Bay   v.    Goodrich    Transp.  Co.  4  Ins.  L.  J.  719,  4  Luz.  Leg.  Reg. 

Co.   7  Fed.  257;   Hanover  Fire  Ins.  (Pa.)  ti3.    See  Texas  &  Pacific  K.  Co. 

Co.  V.  Rough,  7  Fed.  764.     See  also  v.  Eastin,  214  U.  S.  153,  29  Sup.  Ct. 

Pratt    V.    Radford,    52    Wis.    114,    8  5(i4^  53  l.  ed.  940    (state  courts  no 

N.  W.  1)06;  Barney  v.  Lotham,  Chic,  jurisdiction     to     pass     finally     upon 


was    held    not    separable,    since    the  ,  ,  ,.         r     ■  1  i.  ^ 

presence  of  the  plaintiff,  who  was  of  f  l^'^"'""'^^  question  ..f  right    o  remove 

the  same  state  as  the  defendant,  was  li'O'"    «tate    court     mdcpondently    o 

neccssarv.      See   cases   cited    in    note  .lunsdiction     and     determination^    ot 

under  th'is  section.  ^^^te  courts)  ;  Dudley  v.  Illinois  Cent. 

Compare,  however.  National  Bank  ^.V-    Co.    127    Ky.    221,    13    L.R.A. 

of  Battle   Creek   v.  Howard.   153   N.  (N.S.)    1186,  128  Am.  St.  Rep.  33o, 

Y.  Supp.  814,  54  Misc.  81  (removing  96    S.    W.    835    (state    court    deter- 

defendant  need  not  be  a  nonresident),  mines  right). 

5820 


JURISDICTION  §§  3499.  35U0 

court,  and  such  court  overruled  a  motion  by  the  ini^ured  to  remand 
to  the  state  courts,  it  was  held  in  the  United  States  supreme  court 
that,  since  the  cause  had  not  proceeded  to  final  trial  and  judgment, 
the  rights  of  removal  existed.^  Where  in  an  action  against  a 
railroad  company  for  goods  destroyed  in  transit  the  insurance 
companies  which  have  become  subrogated  to  the  equitable  rights 
are  joined  with  the  owner  who  has  the  legal  title,  so  as  to  defeat  the 
right  of  a  railroad  to  a  removal  of  the  legal  cause  of  action  to  the 
Federal  court  on  grounds  of  diverse  citizenship  the  Federal  court 
will  separate  the  legal  cause  of  action,  and  will  not  allow  the  joinder 
of  parties  having  only  equitable  claims  to  defeat  the  right  of  re- 
moval.' 

§  3499.  Administrators  appointed  in  different  states:  separate 
actions. — An  ;iihiiiui>irat()r  of  the  iiisure<l  who  is  ajipointed  in  the 
state  where  the  policy  is,  and  who  has  possession  of  the  policy, 
may  recover  thereon  as  against  an  administrator  appointed  in 
.some  other  state,  even  though  appointed  in  the  state  in  which 
insured  resided  at  the  time  of  his  death. ^  And  if  a  policy  is  issued 
by  a  New  York  corporation  payable  to  the  legal  representatives 
of  the  in.sured,  who  dies  in  a  foreign  state,  and  administrators  are 
ai)i)ointed  in  each  state,  and  an  action  is  first  brought  on  the  policy 
by  the  foreign  administrator,  who  obtains  service  of  process  on  an 
agent  of  the  company,  and  courts  of  that  state  have  a.ssumed 
jurisdiction  of  the  case,  the  courts  of  New  York  will  not  as.sume 
jurisdiction  of  a  second  action  brought  by  the  New  York  admin- 
istrator.^ 

§  3500.  Jurisdiction:  marine  insurance:  admiralty. — Courts  of 
admiralty  have  been  held  to  have  jurisdiction  over  actions  upon 
contracts  of  marine  insurance.^"    Such  a  rule  was  declared  by  Mr. 

6  Home  Life  Ins.  Co.  v.  Dunn,  19  380,  Fed.  Cas.  No.  11,233;  The  Til- 
Wall.   (86  U.  S.)   214,  22  L.  ed.  68.  ton,  5  Mason  (C.  C.)  465,  Fed.  C^iis. 

'Over    V.    Lake    Erie    &    Western  No.  14,054;   The  Volunteer,  1   Sum. 

!{;Ml\vav  Co.  63  Fed.  34.  (U.    S.    C.    C.)    551,    Fed.    Cas.   No. 

8  New  York  Life  Ins.  Co.  v.  Smith,  16,991;  The  Tribune,  3  Sum.  (C.  C.) 

67   h\-(\.  694,  14   C.  C.  A.  635.  144,  Fed.  Cas.  No.  14,171;  The  Spar- 

9Sulz    V.     Mutual     Reserve    Fund  ton,  Ware    (U.   S.   C.   C. )    149,   Fed. 

Life  Assoc.  145  N.  Y.  563,  40  N.  E.  Cas.    No.    4,085;    The    Huntress.    2 

242,    28    L.R.A.    379,   65    N.    Y.    St.  Ware,  89,  Fed.  (^as.  No.  6,914;  New 

Hep.  513.  Erifjland    Mutual   Marine  Ins.   Co.  v. 

I"  Andrews  V.  Essex  Fire  &  Marine  Dunham.  II   Wall.    (78  U.  S.)    1,  20 

Ins.   Co.  3   .Mason    (U.   S.   C.  C.)    6,  L.  ed.  90. 

Fed.    Cas.    No.    374;    Peele    v.    Mer-        On  jurisdiction  of  admiralty  as  to 

chants'  Ins.   Cc».  3  .Mason    (IJ.  S.   C.  marine    insurance,    see    note    in    66 

C.)  27,  Fed.  Ca.s.  No.  10,905;  Plum-  L.W.A.  2(J0,  234. 
mer  v.  W.-hl.,  4  Mason   (U.  S.  C.  C. ) 
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.lustiie  :Slury  in  iho  (.-ascs  wliicli  camr  licl'orc  liim."  and  such  would 
sceiu  to  be  the  reoogni/.<'(l  rule  at  prcsonl.  tlioiiuh  there  have  been 
doi'isioiijs  implying  the  conlrary.*^  Mr.  .luslicc  Curtis  says  upon 
this  question:  ^^  "A  policy  o^  ins\iiaiu-c  may  be  such  a  maritinio 
contract  as  conies  under  the  jurisdiction  of  the  admiralty,  while 
an  implied  promise  to  contribute  in  general  average  does  not. 
Undoubtedly,  it  would  be  somewhat  remarkable  if  the  admiralty 
were  held  not  to  have  jurisdiction  over  an  implied  promise  to  con- 
tribute to  a  general  average  loss,  but  to  have  jurisdiction  over  an 
express  promise  to  do  so.  or  that  it  had  not  jurisdiction  over  an 
express  promise  to  contribute  to  such  a  loss,  but  had  jurisdiction 
over  nn  express  promise  in  a  policy  of  insurance  to  indemnify  one 
for  what  he  might  be  obliged  to  coniribute.  Still  an  inquiry  into 
the  extent  of  the  admiralty  jurisdiction  under  the  constitution  of 
the  United  States  is,  to  some  extent  at  least,  an  historical  question, 
and  whether  a  particular  class  of  contracts  is  within  that  juris- 
diction is  to  be  determined,  not  by  reasoning  a  priori,  but  by 
examining  into  the  actual  extent  of  that  jurisdiction  as  exercised 
in  this  country  prior  to  the  formation  of  the  constitution."  The 
doctrine  as  stated  in  De  Lovio  v.  Boit  ^*  was  several  years  later  re- 
asserted by  ^Ir.  Justice  Story  in  Hale  v.  Washington  Insurance 
Company,  which  was  an  action  upon  a  marine  policy  in  which  the 
question  of  jurisdiction  of  admiralty  over  such  policies  arose." 
In  this  case  Mr.  Story  said:  "Nearly  twenty-seven  years  have 
elapsed  since  in  the  case  of  De  Lovio  v.  Boit,^^  I  had  occasion  to 
consider  and  affirm  the  jurisdiction  of  the  district  courts  of  the 
United  States  as  courts  of  admiralty  over  policies  of  insurance. 
I  have  not  infrequently  been  called  upon  in  the  intermediate 
period  to  re-examine  the  same  subject,  and  I  wish  now  only  to 
state  that  I  deliberately  adhere  to  the  doctrine  therein  stated.  In- 
deed, in  the  various  discussions  which  have  since  taken  place  here 
aud  elsewhere  I  have  found  nothing  to  retract  and  nothing  to 
qualify  in  that  opinion  in  respect  to  the  time,  nature,  and  extent  of 
that  jurisdiction  and  its  importance  to  the  commercial  and  mari- 
time world."    It  has  been  held,  however,  that  a  court  of  admiralty 


"  De  Lovio  v.  Boit,  2  Gall.  (U.  S.  "  Gloucester  Ins.  Co.  v.  Younger, 
C.  C.)  398,  Fed.  Cas.  No.  3,776;  2  Curt.  (U.  S.  C.  C.)  322,  Fed.  Cas. 
Peele  v.  Merchants'  Ins.  Co.  3  Ma-    No.  5,487. 


son  (U.  S.  C.  C.)  27,  Fed.  Cas.  No. 
10,005;  Hale  v.  Washington  Ins.  Co. 
2  Storv  (U.  S.  C.  C.)  176,  Fed.  Cas. 
No.  5,916. 

12  Cutter  V.  Rae,  7  How.  (48  U. 
S  )  729,  12  L.  ed.  890;  Ramsay  v. 
Allegre,  12  Wheat.  (25  U.  S.)  611, 
638,  6  L.  ed.  746. 
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1^2  Gall.  (U.  S.  C.  C.)  398,  Fed. 
Cas.  No.  3,776. 

16  2  Storv  (U.  S.  C.  C.)  17(i,  Fed. 
Cas.  No.  5^916. 

18  2  Gall.  (U.  S.  C.  C.)  398,  Fed. 
Cas.  No.  3,776. 
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has  no  jurisdiction  over  preliminary  contracts  loading  to  the  execu- 
tion of  the  marine  contract  of  insurance,  and  tliat  it  cannot,  there- 
fore, reform  an  agreement  for  a  policy  or  specifically  enforce  one." 
But  the  jurisdiction  of  the  Federal  courts  is  not  exclusive  as  to 
marine  insurance  contracts,  ayd  the  test  whether  a  contract  is  a 
maritime  one  and  within  the  admiralty  jurisdiction  is  its  nature 
and  subject  matter,  such  as  maritime  service,  or  maritime  trans- 
actions, irrespective  of  the  place  where  made,  and  within  this  test 
a  marine  insurance  contract  is  a  maritime  one  and  admiralty  and 
maritime  courts  have  jurisdiction  thereof.^^  So  it  has  l)een  held 
in  an  action  at  law  upon  a  bill  of  lading  to  recover  for  the  loss  of 
property  caused  by  a  vessel  navigating  the  Mississippi  river  that 
the  state  court  has  jurisdiction,^^  Again,  insurance  of  a  vessel 
engaged  in  navigation,  effected  against  fire  only  is  a  maritime  con- 
tract the  enforcement  of  which  by  a  suit  in  personam  is  within 
the  jurisdiction  of  admiralty  and  the  objection  that  it  is  a  personal 
contract  of  indemnity  made  on  land  and  is  to  be  performed  on 
land  and  therefore  not  maritime,  will  not  be  sustained.'^"  So 
where  the  owners  of  a  vessel  were  insured  and  u))on  loss  and  adjust- 
ment and  payment  of  the  insurance  money  an  agreement  Ava.s 
made  between  the  owners  and  various  claimants  respecting  the 
application  and  disposition  of  said  money  to  the  ]^aynient  of  mari- 
time claims,  etc,  it  was  decided  that  even  though  the  contract 
terms  were  not  fulh^  executed,  still  it  was  a  maritime  contract  and 
the  fund  was  subject  to  administration  by  the  admiralty  court  to 
satisfy  the  claims  of  seamen  and  supply  claimants,^  But  the 
admiralty  will  not  take  cognizance  of  an  agency  contract  between 
a  broker  and  a  marine  insurer  under  which  marine  risks  are  to  be 
procured  on  commission,  etc.^  In  England,  it  has  been  stated  that : 
''wrongs  directly  arising  under  policies  of  sea  insurance  are  for 
the  most  part  to  \)e  remedied  by  an  action  commenced  and  prose- 
cuted in  the  supreme  court  of  judicature.    This  jurisdiction  cannot 

^■^  Andrews  v,  Essex  Fire  &  Marine  to  bo  perfonuod  iijion  the  high  seas 

Ins.   Co,  3  Ma.son    (U,   8,   C,  C)    G,  jurisdiction    e.xists    in    state    courts). 

Fed,   Cas.   No.    374;    Dean   v,   }3ates,  ^^llomc  Ins.   Co,  v.  Northwestern 

li    Woodh.  &    M.    (V.   S.   C,   C.)    87,  Packet  Co,  .312  l<.wa.  223,  7  Am.  K<-|). 

Fed.  Cas.  No,  3,704.  183. 

^' New     Enghind     Mutual     Marino  ^'^  North   (icj-iiian    Fire  Ins,  Co.  v. 

Ins.    Co.    V.    Dunham,    11    Wall.    (78  Adams,   142    Fed.   43'J,   73   C.   C.   A. 

U.  S.)    1,  20   L.   ed.   !tO.      See   North  r>o.'). 

American  Transportation  &  Trading  ^  The  Conveyor  (U.  S,  D,  C.)    147 

Co.  V.  fiill.  20.3  r.  S.  .570,  .51  L.  o.l.  Fed.  .580. 

326,  27  Suf).  Ct.  778,  affg  37  Wii.sh.  ^  ^t.  Paul   Fire  &  Marine  Ins.  Co. 

604,  79  Pac.  778  (to  general  point,  v.  Hirrell  (U,  S,  D.  C)  164  Fed.  104. 
that    in    ca.se    of   niaritinie   contracts 
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1)0  oiisUhI  !)>•  coMlract  of  the  pMitii's.' ^  1(  has  rccenlly  boen  saiil 
hi)\vover.  Ihat :  "i-asos  of  luaiine  insurancr  have''  in  thai  couiitTy, 
••siiur  IS;).'),  hiHMi  usually  trio!  in  what  is  known  as  the  dnn- 
ineivial  court.  wIumi"  justice  is  ailministcivtl  without  payinii  a  too 
riuid  attention  lo  lornis  or  to  technicalities  of  evidence."'* 

§  3501.  Provision  in  charter  of  company  as  to  where  suits  are 
to  be  brought. —  A  I'harter  prov  ision  concci'niuL!:  the  courts  in  which 
certain  suit,-  may  he  hrouuht  may,  it  is  held,  he  changed  by  sul>- 
sccinent  le.uislation  so  as  to  permit  suits  to  he  hrouiiht  in  different 
courts  from  those  named  in  the  charter.  Thus  where  the  cliartcr 
provided  that  suits  for  losses  must  he  hronght  in  a  particular  court, 
it  was  held  that  a  i)rovision  in  the  Code  of  l^ractice,  subsequently 
passed,  authorizinjj;  suits  for  losses  to  he  hrouLiht  in  any  county 
where  a  company  had  an  agency,  providing  the  cause  of  action 
arose  out  of  a  transaction  with  such  agency,  was  valid,  and  that 
action  might  be  brought  in  such  courts  as  the  Code  of  Practice 
designated.*  Tn  New  York  a  i)rovision  has  been  dechired  valid 
which  stipulates  that  the  contraet  is  to  be  performed  in  a  certain 
countv  and  ihat  no  action  shall  be  hi'ought  except  in  the  courts  of 
such  count). "^ 

§  3502.  Jurisdiction  of  tribunals  of  mutual  benefit  societies:  re- 
sort to  courts. — A  tribunal  may  be  created  by  the  members  of  a 
niuiual  l.cucllt  society  which  .shall  have  exclusive  jurisdiction  over 
the  internal  affairs  of  the  society,  and  the  action  so  authorized  is 
held  to  be  final  in  certain  cases,  such  as  those  wdiich  involve  merely 
<luestions  of  policy  in  the  management  of  the  affairs  or  control  over 
the  conduct  of  a  member,  and  the  decision  in  such  cases  is  final.' 
So  the  courts  will  not  control  the  discretion  of  the  officers  of  an 
insurance  a.ssociation  in  refusing  to  reinstate  a  member  who  has 
forfeited  his  rights  by  nonpayment  of  dues,  Avhere  the  contract 
provides  that  any  person  in  such  circumstances  may  be  rein- 
stated in  the  ''discretion  of  the  officers"  upon  his  "furni.shing 
them  satisfactory  evidence  that  he  is  in  good  health;"  at  least, 

3  2  Arnould  on  Marine  Ins.  (Mae-  Snpp.     668,     62     N.     Y.     St.     Rep. 

lachlan'.s  ed.   1887)   1127,  citinfj  Kill  566. 

V.  Hollisler,  1  Wils.  129;  Thompson  'So  held  in  McAfees  v.   Supreme 

V.  Charock,  8  Term  Rep.  13!) ;  Gold-  Sitting     Order    of    the     Iron     Hall 

stone  v.  Ost)orn,  2  Car.  &  P.  5.52.  (Penn.)  10  Sadler,  188,  13  Atl.  755. 

*  Aniould  on  Marino  Ins.  (9th  ed.  See  also  Lawson  v.  Hewell,  118  Cal. 

Hart  &  Simev)  see.  1269,  p.  1585.  ()13,  49  L.R.A.  400,  50  Pae.  763.    See 

5  Howard  V.    Kentucky    &    Louis-  §§   :i52-352c,   355,  372-372b,  herein, 

villc    Mutual    Ins.    Co.    IS    B.    Mon.  On   conclusiveness   of  decisions  of 

(  Ky. )    282.  tribunals  of  associations  or  cori)ora- 

^  Greve  v.   ^l^jtna  Live   Stock  Ins.  tions,  .see  notes  in  49  L.R.A.  ;J33;  2 

Co.  81  Hun    (X.   Y.J   28,  30  N.  Y.  L.R.A. (N.S.)  672. 
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where  there  are  fact?:  bearing  upon  the  question  of  hi?  health 
which  might  infinence  the  sound  judgment  and  good  conscience 
of  an  oflicer  to  decide  against  reinstatement.* 

Generally  stated,  members  of  a  society  have  a  right  to  organize 
under  such  rules  as  they  may  desire,  and  where  they  legally  make 
the  action  of  the  tribunal  of  the  society  conclusive,  any  sentence 
rendered  by  such  tribunal,  so  far  as  it  acts  in  a  judicial  capacity, 
cannot  be  questioned  collaterally  by  the  courts.^  So  an  appeal 
from  an  order  of  expulsion  may  be  required  to  be  made  within 
the  order  before  resorting  to  the  courts.^"  And  under  a  Maryland 
decision  a  member  cannot  sue  at  law  upon  her  claim  where  she 
has  failed  to  appeal  as  provided  in  the  by-laws.^^  Under  a  Cali- 
fornia decision  members  are  required  to  submit  their  claims  to 
the  prescribed  tribunal  of  the  society  before  resorting  to  the  courts, 
notwithstanding  the  constitutional  provision  making  conclusive 
the  decision  of  such  tribunal  is  contrary  to  public  ])olicy  and  void.^^ 
In  a  ^linnesota  case  it  is  held  that  if  the  society's  laws  being  sutli- 
cient  and  valid,  prescribe  the  grounds  upon  which  a  member 
may  be  expelled  and  the  procedure  to  be  followed,  a  judgment 
lawfully  rendered  by  a  trial  committee  in  accordance  therewith  is 
final  and  conclusive  unless  aitpcaled  from  to  a  tribunal  within  the 
order  a.s  provided  by  said  laws;  also  that  such  judgment  can  be 
attacked  in  an  action  before  the  court  only  upon  the  ground  that 
assured  has  not  been  accorded  such  a  trial  as  she  is  entitled  to 
muler  the  laws  of  the  order.^^  It  is  also  decided  that  if  the  charter 
of  a  society  provides  for  the  expulsion  of  a  member  in  certain 
instances  by  a  vole  of  ijio  society  or  a  tribunal  constituted  bv  it, 

'  Conway  V.  Mimicsota  -Mutual  Life  Knifj^hls    6c    Ladies    of    Honor,    124 

Ins.    Co.    (i2    Wash.    4!),    40    L.R.A.  .Minn.  437,  14.')  N.  W.  120. 
(N.S.)    JL-IS    (annotati'd    (»n    judicial        On    necessity    of    exliaustin<r    rem- 

control  of  discretion  as  lo  reinstate-  edie.s    witiiin    order    against    decision 

nient  of  insured),  112  l^ac.  110(5.  e.xpelling:    or    suspondin.u-    a    member 

^Society  for  the  Visitation  of  the  Irom    a    nnitual    l»('nelit    association, 

Sick  and  Burial  of  the  Dead  v.  Com-  see  note   in   .')2   L.R.A. (N.S.)    817. 
iionweallii,   'y'l   Pa.    St.   125,  91  Am.        ^^  Weifjand    v.    Fraternities    Aeei- 

Dcc.  130.  V,u\  comparp  Wilco.v  v.  dent  Order,  07  Md.  443,  55  All.  530. 
Supreme    Council     Woval     Arcanum,        ^^  Kobinson  v.  Templar  Lod<re  No. 

-MO  .\.  Y.  370,  52  L.h'.A.tN.S.)  806,  17,  I.  O.  O.  F.  117  Cal.  370,  4!)  Pac. 

104  N.  P:.  024,  a(fV  ];{(i  \.  Y.  Supp.  170. 
377,  151  App.  Div.  207.  On    <-oncliisivene.ss   oL'  decisions   ot' 

On  validity  of  ref|uiremenl  by  nni-  tribunals   of   mutual    lienetit    as.socia- 

lual     benefit    society     that     remedi<'s  lions  directly  upon  claims  for  bene- 

uithin    the  order  must   be  e.xhausteil  tits,    .see    note    in    52    L.R.A. (N.S.) 

l)etore  resort   to  the  civil  courts,  see  823. 

ii(ite.-(    in    8     L.R.A. (N.S.)     010;    .72        ^^  Rifjier      v.      National       Ccumcil 

L.R.A. (N.S.)  840.  Kifi^dils   &    Ladies   of   Securilv,    128 

'"Kulberg     v.     National     ('..uncil,  Minn.  51,  150  N.  W.  178. 
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it  1ms  boon  held  tliat  a  iuoinl)or  luiviufi,  been  expelled  has  no  remedy 
in  tiie  eoiirts,  siiiee  tiiev  have  no  jurisdielion,  that  of  tlic  society 
beinii  exeliisive.^*  A,ii,ain.  w  here  llie  Iribiuial  of  a  volunlary  society 
proceeds  regularly — that  is,  in  accordanee  with  its  own  rules,  they 
beinp;  not  contrary  to  public  policy  or  the  laws  of  the  land — and 
its  procedure  not  beinu  mala  lide  or  repuii;nant  to  natural  justice, 
the  merits  of  a  judgment  thus  rendered  will  not  be  inquired  into 
collaterally."  So  the  action  of  a  tribunal  of  a  foreign  assessment 
company  caniLot  be  controlled  by  the  courts  as  they  have  no  power 
in  the  i^remises.^^  It  is  held  in  Michigan  that  where  a  subsequent 
amendment  to  the  constitution  and  by-laws  was  made  precluding 
any  member  or  beneliciary  from  commencing  or  maintaining  any 
suit  in  law  or  equity  against  the  association,  and  while  said  amend- 
ment or  change  added  requirements  which  did  not  exist  at  the 
time  the  membership  certificate  was  issued,  although  the  member 
had  agreed  to  become  bound  by  changes  which  might  be  there- 
after made,  still  such  added  requirements  were  binding  and  sub- 
mission of  said  member's  claims  or  demand  to  and  the  decision 
of  the  association's  special  tribunal  was  conclusive  of  his  right  and 
did  not  operate  merely  as  a  preliminary  to  an  action  in  the  courts 
if  unsatisfactorily  concluded.^''' 

The  right,  however,  or  resort  to  the  courts  by  members  of  a 
fraternal  organization  will  not  be  deemed  to  be  taken  away  by  mere 
inference,  and  if  it  can  be  done  at  all  it  will  only  be  where  tlie 
restriction  is  stated  in  the  clearest  and  most  express  terms ;  ^^  and 
it  is  not  a  condition  precedent  to  a  resort  to  a  court  of  law  tlmt  a 
member  refer  a  claim  to  the  society's  tribunals,  where  the  by-laws 
attempting  to  create  such  a  court  are  vague  and  obscure  and  do 
not  show  clearly  whether  said  submission  of  claims  is  optional  or 
obligatory.^^  While,  it  is  held  in  Louisiana  that  the  general  rule 
is  that  remedies  provided  by  the  laws  of  the  order  or  associations 
must  first  be  exhausted  before  resorting  to  the  courts,  still  if,  no 

^*  State  ex  rel.  Curtis  v.  Stevedores  ^®  Brenizer    v.     Supreme     Council 

&  Longshoremen's  Benevolent  Assoc.  Royal  Arcanum,  141  N.  Car.  409,  (i 

43  I^.  Ann.  1098,  10  So.  169;  Black  L.K.A.(N.S.)  235,  53  S.  E.  835. 

and  Wliite  Smith's  Soc.  v.  Vandyke,  ^"^  Monger  v.  New  Era  Assoc.  171 

2    Whart.    (Pa.)    309,   30   Am.   Dec.  Midi.   G14,  137  N.   W.   C31,  41  Ins. 

263;   Commonwealth  v.  Pike  Benefi-  L.  J.  1788. 

cial   Soc.   8   Watts  &   S.    (Pa.)    247.  As  to  power  to  alter  or  change  by- 

On    conclusiveness    of   decision   of  laws,  see  §§  377  et  seq.  iierein. 

tribunal  of  mutual  benefit  society  e.\-  ^*  Supreme  Court  Order  of  S.  F. 

pelting  or  suspending  a  member,  see  v.  Raymond,  57  Kan.  647,  49  L.R.A. 

note  in  52  L.R.A.  (X.S.)  806.  373,  47  Pac.  5.33. 

"  Croak   v.   High    Court   of  Inde-  "  Berlitski  v.  St.  Peter  &  St.  Paul 

pendent  Order  of  Foresters,  162  III.  Soc.  (Pa.)  21  Lancaster  L.  Rev.  62. 
298,  44  X.  E.  525, 
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remedy  is  provided  by  either  said  by-laws  or  by  the  organization 
and  demands  of  the  member  are  vexatiously  delayed  it  becomes  a' 
question  for  the  determination  of  the  courts,  whether  the  member 
lias  done  all  that  could  reasonably  be  expected  of  him  to  do  within 
his  organization. ^° 

Again,  if  the  member  is  deprived  of  his  right  of  appeal  within 
the  society,  he  has  recourse  to  a  court  of  law  or  equity  even  though 
under  its  constitution  and  by-laws  he  is  required  to  exhaust  his 
remedies  witliin  said  society  or  order  ;^  and  an  illegal  expulsion 
is  not  a  decision  within  the  intent  of  a  constitutional  provision  of 
a  benefit  order  which  provides  for  an  appeal  to  the  grand  council 
where  a  member  feels  aggrieved,  and  in  such  case  the  court  has 
jurisdiction  to  reinstate  a  member  who  has  been  expelled  without 
notice  or  hearing.^  In  New  York,  if  the  proceedings  in  expelling 
a  member  comply  strictly  with  the  laws  provided  by  the  order, 
the  courts  cannot  review  said  proceedings  or  re-examine  the  merits, 
but  can  only  determine  whether  the  trial  of  said  member  was  in 
accordance  with  the  law  of  the  land;  and  inasmuch  as  there  is  no 
method  for  direct  review,  the  rule  against  collateral  attack  does 
not  apply  so  as  to  preclude  the  expulsion  of  a  member  from  being 
attacked  on  the  ground  that  the  committee  by  which  he  was  tried 
was  disqualified  from  sitting  because  of  their  direct  interest  in  the 
Mibject-matter  of  the  controversy,  as  where  they  had  been  openly 
denounced  and  charged  by  the  member  with  graft,  fraud,  etc., 
and  the  truth  of  such  charges  being  put  in  issue  and  they  did  so 
-it  on  the  trial,  the  exfiulsion  of  the  member  was- held  void.^  And 
although  an  appeal  from  an  order  of  exjiulsion  to  a  tribunal  within 
ihe  order  may  be  made  a  condition  precedent  to  the  right  to  resort 
to  the  courts,  for  tlie  rules  and  regulations  of  a  fraternal  order 
•  oncerning  procedure,  for  expulsion  are  valid  and  binding  unless 
-o  grossly  unfair  as  to  be  against  public  policy,  still  there  must 
\>e  a  liearing  in  accordance  with  the  laws  of  the  order  to  render 
operative  the  required  appeal,  mere  irregularities,  however,  in 
said  procedure  arc  remedied  in  the  first  instance  only  as  j)rescribed 
by  said  laws.*    The  determination  of  a  fire  dej)artrnent  relief  asso- 

2°  Schneider  v.  Local  Union  No.  60  ^  Wilcox  v.  Supreme  Council  Royal 

Inited  Assoc.  Jounicvnicn  Plninbors,  Arcanum,  210   X.  Y.  370,  52  L.K.A. 

110    La.    270,    5    L.H.A.(N.S.)    8i)l,  (xX.S.)    806n,    104   N.    E.   024,   aH'g 

7  Am.  &  p:nf?.  Ann.  Cas.  868,  40  So.  130  N.  Y.  Supp.  377,  151  App.  Div. 

700  (labor  union).  2!>7. 

*  h'utcrhuscli  v.  Supreme  Court  L  *  Knllicr^     v.     National     Council, 

<».  F.  102  Mi<li.  213,  127  N.  \V.  2HS,  Kni-liis   \    Ladies   of   Security,  124 

'.!)  Lis.  L.  .1.  1240.  Minn.  437,  145  N.  W.  120. 

Mvolilcr  V.  Klein,  3'J  Mis-.  .353,  7!» 
X.  Y.  Supp.  806. 
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ciation.  that  a  inoniltiM-  tluM-cof  [u'cn  ii)U>l\  tMiicriMl  upon  the  piMision 
'roll  had  t'liUy  rcfovon'tl  I'roin  his  tlisnliililx ,  i-  not  liiinl  and  con- 
chisivo,  wlioiv  thi"  iniMuhiM-  had  no  notice,  and  was  not  all'ordcd  an 
opportunity  to  he  heard  u|)on  the  (piestion:  and  the  iij2,hl  of  a 
eourt  to  set  aside  the  ileterniination  of  such  an  association  that  one 
of  iti?  nicnihcrs  who  liad  heen  phieed  upon  the  pension  roll  had  re- 
covered from  his  disahihly.  and.  tht'ict'ore.  was  no  longer  entitled 
to  receive  the  pension,  is  not  limited  to  instances  of  manifestly 
arbitrary  action  l)y  the  association,  where  the  person  alfected  was 
^iven  no  notice  or  opportunity  to  he  heard  as  required  by  the  by- 
hiws  of  such  association,  hut  in  such  a  situation  the  court  is  con- 
trolled by  the  rule  of  ])reponderance  of  evidence.^ 

The  doctrine  that  an  award  of  arbitrators  may  oust  the  juris- 
diction of  courts  does  not  apply  to  the  rejection  by  the  ofhcers  of 
a  mutual  benelit  society  of  a  claim  in  a  nnitual  benefit  certilicate.^ 
The  duty  of  a  member  of  a  mutual  benefit  society  under  its  by- 
laws to  have  his  claim  adjusted  by  the  tribunals  of  the  association, 
is  not  waived  l)y  a  refusal  to  supply  blanks  for  proofs  of  claim 
because  of  alleged  termination  of  membership  before  the  claim 
matured.'  Membership  in  a  mutual  insurance  company  ceases 
with  the  expiration  of  the  member's  policy,  and  payment  of  the 
liabilities  incurred  while  the  policy  was  in  force.  Jurisdiction  of 
such  company  does  not  include  jurisdiction  over  ex-members  who 
are  not  in  fact  indebted  on  account  of  policies  once  held  by. them. ^ 

§  3502a.  Same  subject:  distinctions  as  lo  grounds  of  action.— 
AVhere.  the  action  of  a  tribunal  of  a  society  involves  ri.2;ht  of  parties, 
it  is  held  that  the  courts  cannot  be  ousted  of  jurisdiction  and  will 
not  regard  so  strictly  the  decisions  of  the  tribunals  of  a  society.^ 
So  a  certificate  of  a  benefit  society,  such  as  the  Ancient  Order  of 
United  Workmen,  is,  like  a  policy  of  insurance,  evidence  of  a  prop- 
erty right;  and,  while  it  is  competent  for  the  order  to  prescribe 
certain  regulations  concerning  the  disposition  of  such  right  by 
contract,  it  is  not  competent  for  the  order  to  confer  upon  its  in- 
ternal judicatories  the  sole  power  of  determining   the   fact  and 

^Steven.s  v.  Minneapolis  Fire  De-  Mich.  645,  24  L.R.A.(N.S.)  1027,121 

partinent    lielief    Assoc.    124    ]\Iinn.  X.  W.  823,  s.  c.  171  Mieli.  614,  137 

.381,  50  L.K.A.(N.S.)    1018,  145  N.  N.  W.  031. 
W.  35.  *  Commonwealth  Mat.  Fire  Ins.  Co. 

Tliat   member  cannot    be   expelled  v.  Hayden,  60  Neb.  636,  83  Am.  St. 

■without  hearing,  see  §  358  herein.  Kep.  545,  83  N.  W.  922. 

8  Supreme  Council  Catholic  Benev-        ^  Goodman   v.  .Tedediah   Lodge,  67 

olent  Legion  v.  Grove,  176  Ind.  356,  Md.  117,  9  Atl.  13,  13  Atl.  627.     See 

36  L.R.A.(N.S.)   913,  96  X.  E.  159.  ?;§    352-352c,   355,   372-372b   herein. 

'  Monger  v.   New  Era   Assoc.   156 
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consequences  of  any  disposition  the  member  may  make,  or  attempt 
to  make  of  it.^° 

A  clause  in  a  mutual  benefit  certificate,  relating  to  appeals, 
which  provides  that  the  decision  of  the  supreme  court  of  the  order 
shall  be  final  and  conclusive,  will  not  be  construed  as  intending 
only  to  mark  the  distinction  between  the  eftect  of  the  decision 
of  the  supreme  court  of  the  order  and  that  of  its  other  courts,  and 
not  to  exclude  the  jurisdiction  of  the  legal  tribunals.^^ 

A  distinction  is  made  between  an  action  for  damages  for  unlawful 
expulsion  from  the  order  and  wrongful  destruction  of  contract 
rights,  and  the  institution  of  proceedings  wherein  it  is  sought  to 
have  membership  continued  or  to  be  reinstated  in  the  order  as 
the  objects  sought  to  be  accomplished  are  controlled  by  different 
principles  inasmuch  as  in  the  latter  case  if  the -order  provides  for 
an  appeal  by  the  aggrieved  party  who  had  been  put  out  of  the 
order  and  desired  to  continue  his  memb(?rship  therein,  such  person 
must  first  exhaust  his  remedies  within  the  order,  while  in  the 
former  case  the  courts  will  lake  jurisdiction  and  protect  personal 
and  property  rights  and  the  member  is  not  compelled  to  exhaust 
his  remedies  within  the  order  before  he  can  institute  suit  for  dam- 
ages for  such  unlawful  expulsion. ^^  The  coui't  so  deciding,  per 
Mayes,  C.  J.,  said:  "It  is  true  that  some  courts  have  held  thai 
even  in  a  suit  for  damages  by  a  person  unlawfully  expelled  from  a 
society,  or  order,  of  which  he  is  a  member,  such  person  must  first 
exhaust  his  remedies  in  the  order.  One  of  these  cases  is  the  case 
of  Lavalle  v.  Society  8t.  Jean  Ba})tiste.^^  But  the  large  majority 
of  cases  hold  the  reverse  of  this,  and  in  our  judgment  announce 
the  more  correct  and  just  rule.  In  the  case  of  St.  i.ouis  &  S.  W.  R. 
Company  of  Texas  v.  Thomp.son,^*  in  part  of  opinion,^*  the  court 
said;  in  speaking  of  the  contention  tliat  one  must  exhaust  the 
remedies  jtrovided  by  a  society  of  which  he  was  a  mcml)er  before 
suing  for  damages:  'This  is  not  a  i)rocccding  to  restore  him  to 
his  membership.  It  is  a  suit  t'oi'  damages  occa<i<in('(l  by  his  ex- 
pulsion, and  one  in  wliich  his  j)ro|)crty  rights,  as  well  as  personal 
rights,  are  involved.  We  arc  of  opinion  that  it  wa.s  not  ncccssaiy 
for  him  U)  have  |>r<)S('cut('(l  his  a|i|M'al   lui'llicr  lliau   lie  did  Ix'fore 

»°Grimbl('v    v.    Harrold,    12')    (mI.  Wilkes,    !)H     Miss.     17i),    r)2     L.l«\.\. 

24.  7:5  Am.  Si.  Kcp.  lit,  oT  I'ac  558.  (N.S.)  H17,  f).'}  S(..  4!I4,  40  liis.  I..  .1. 

**  (Jilrov  V.  Siiprciiic  Court  I.  ().  F.  27.S. 

7."j  N.  .J.  L.  .'384,  14  L.K.A.(N.S.)  fi:52,  ^3  i7  l{.   I.  (iSO,  1(J  L.R.A.  :5!)2.  24 

07  Atl.  1():}7.  All.  4(i7. 

^2  IiKlcpendt-nt    Ordt-r   of    Sons    &  "  1(»2  Tex.  H!>,  !)!J,  113  S.  W.  144. 

Dauj^litiTs   of   .hicol)    of   America    v.  .     '*  Id.  p.  147, 
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institiitino-  hi.-?  suit  for  (liuna.cos.^**  On  a]>j»lirafi()n  for  mandainus 
to  restoiv  plaintilV  to  inoinluMsliip.  (lie  ((lUil  would  not  take  juris- 
diction until  the  applirant  had  cxhaustod  his  veiuodios  under  the 
hiws  of  the  lirotherhood.  Tlio  same  reason  does  not  apply  in  a 
-nil  for  damages.  The  right  to  apply  lo  the  eourts  for  redress  foi' 
sueh  injuries  a.-?  in  this  ease  exists  in  favor  of  all  citizens,  and 
could  not  he  ahridged  hy  any  jissociation ,  except  hy  tlie  consent  of 
the  nieniher.  The  defendants  have  no  ground  upon  which  to  stand 
in  demanding  that  the  remedy  of  appeal  should  he  exhaustefl 
hefore  they  are  called  upon  lo  repair  the  injury  they  have  in- 
tlicted  upon  Thom})son.  The  continuance  of  his  memhership  in 
the  Brotherhood  does  not  concern  the  defendants.'  "  "  It  is  de- 
cided, however,  in  Louisiana,  that  where  a  society  acting  in  good 
faith  expels  a  memher  therefrom  upon  charges  being  proved,  sufli- 
cient  to  warrant  such  expulsion,  the  society  under  the  by-laws  to 
which  defendant  had  agreed  to  submit,  having  jurisdiction  of  the 
charge,  such  act  on  the  part  of  the  society  is  not  actionable  for 
damages." 

§  3502b.  Jurisdiction  of  tribunals  of  railway  relief  associations 
or  .departments:  resort  to  courts. — A  railroad  relief  department 
may  make  the  determination  of  its  own  tribunals  as  to  the  duration 
of  disability  for  which  a  member  is  entitled  to  benefits  conclusive 
in  case  he  resorts  to  such  tribunal,  in  the  absence  of  fraud  or  undue 
influence,  so  as  to  prevent  the  member  from  subsequently  resorting 
to  the  courts  for  a  determination  of  the  question. ^^  A  regulation 
of  a  railway  relief  association  that  the  right  of  a  member  to  benefits 
shall  depend  upon  his  incai)acity  to  earn  a  livelihood  in,  any  em- 
ployment suited  to  his  capacity,  which  fact  shall  be  conclusively 

"Benson  v.  Serewmen's  Benefit  i^  Nelson  v.  Atlantic  Coast  Line  R. 
Assoc.  2  Tex.  Civ.  App.  66,  21  S.  Co.  157  N.  Car.  194,  52  L.R.A.(N.S.) 
W.  562;  Bauer  v.  Samson  Lodge,  829,  72  S.  E.  998. 
Knights  of  Pytliias,  102  Ind.  262,  1  On  contracts  requiring  servant  to 
N.  E.  571.  "  elect  between  acceptance  of  benelits 
^  17  Citing  Lahiff  v.  St.  Joseph's  To-  out  of  relief  fund  and  a  prosecution 
tal  Abstinence  &  Benevolent  Soc.  76  of  his  claims  in  an  action  for  dam- 
Conn.  648,  65  L.K.A.  92,  100  Am.  St.  ages,  see  notes  in  11  L.R.A.(N.S.) 
Rep.  1012,  57  Atl.  692;  Fort  v.  Iowa  182;  48  L.R.A.(N.S.)  440;  on  con- 
Legion  of  Honor,  146  Iowa,  183,  123  dusiveness  of  decisions  of  tribunals 
X.  "W.  224;  Benson  v.  Screwmen's  of  mutual  benefit  associations  direct- 
Benevolent  Assoc.  27  Tex.  Civ.  App.  ly  upon  claims  for  benefits,  and 
66,  21  S.  W.  562;  and  Thompson  v.  duty  to  exhaust  remedies  within 
Grand  International  Brotherhood  Lo-  association,  see  note  in  52 
comotive  Engineers,  41  Tex.  Civ.  (N.S.)  823. 
App.  176,  91  S.  W.  8.34. 

1*  Durel  v.  Perseverance  Fire  Ins, 
Co.  47  La.  Ann.  1101,  17  So.  591. 
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determined  by  the  advisory  committee  of  the  association,  one 
half  the  members  of  which  are  chosen  by  the  ])eneficiaries  is 
vaUd,  and  a  decision  of  the  board  cannot  be  reviewed  by  the  courts 
in  the  absence  of  fraud  or  mistake.^" 

§  3503.  Jurisdiction:  where  action  may -be  brought:  generally. — 
An  action  a.uainst  a  nonresident  insurer  may  be  properly  brought 
in  the  county  of  the  plaintiffs  residence ;  ^  and  a  life  insurance 
company  created  under  the  laws  of  a  state  is  held  to  be  situated 
in  any  county  therein  in  which  it  maintains  an  agent  or  servant 
engaged  in  transacting  the  business  for  which  it  exists  ;2  and  a 
statutory  requirement  that  a  stipulation  be  filed  by  a  foreign  in- 
surance company  for  service  of  process  upon  the  insurance  com- 
missioners does  not  permit  suit  to  be  brought  in  the  county  in 
which  plaintiff  does  not  reside,  contrary  to  the  rule  requiring  suit 
to  be  brought  in  the  county  where  one  of  the  parties  resides.* 
Under  an  early  ^Massachusetts  decision  an  insurance  company 
may  be  sued  by  a  citizen  of  another  state  in  any  county  of  the 
state  in  which  its  home  office  is  located,  though  such  county  may 
not  be  the  county  where  its  place  of  business  is  established  or  in 
which  its  annual  meetings  are  held.*  Where  the  stockholders  of 
an  insurance  company  reside  in  different  counties  of  a  state,  it  has 
been  decided  that  where  part  of  the  stockholders  reside  in  the 
county  where  the  suit  is  brought  that  the  court  will,  for  the  pur- 
poses of  sustaining  jurisdiction,  regard  the  stockholders  as  the 
real  parties  defendant,  and  since  some  of  them  reside  in  the  county 
in  which  the  action  is  brought,  the  court  of  such  county  will  be 
held  to  have  jurisdiction.* 

I'nder  a  >s'ebraska  decision  a  cause  of  action  or  some  part  there- 
of arises,  within  the  meaning  of  a  code  provision,  in  the  county 
where  insured  died;  ^  and  in  case  of  a  life  policy  the  domicil  of 
dccea.sed  is  a  place  where  suit  may  properly  be  brought  Avhere  the 
statute  so  provides.'  An  action  may  also  be  brought  against  a 
foreign  iii-ni';iiice  company  in  a  county  where  the  insured  resided 

20  IViiiisvlvariiii  Co.  v.  Reager,  152  *  Allen  v.  Pacific  Ins.  Co.  21  Pick. 

Kv.   H24,   52   L.R.A.(X.S.)    841,  152  (.38  Mass.)  257. 

S.'W.  412.        •  MVood  V.  Hartford  Fire  Ins.  Co. 

1  Havnes  v.  City  Bank  of  Lawton,  13  Conn.  202,  .'53  Am.  Dec.  305. 

no  Olda.  014,  121  Pac.  182.  ^  Bankers  Life  Ins.  Co.  v.  Rul)l)ins, 

2  P.ai.kcrs  Life  Ins.  Co.  v.  |{ohins,  ry.i  Xcb.  44,  73  N.  W.  269,  Code  Civ. 
5:i  Neb.  44,  73  N.  W.  209  (so  wilhin    Proc.  sec.  55. 

the  meaning  of  Code  Civ.  Proc.  sec.  ''Cole  v.  Mutual  Life  Ins.  Co.  of 
55).  X.  Y.  129  La.  704,  50  So.  045. 

^  Smith  V.  Provident  Savings  Life 
Assur.  Soc.  159  .Mich.  107,  12;{  N.  W. 
588. 
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;\t  (lie  tiino  of  loss  and  in  which  the  in-ojicrly  was  located,  even 
thoujih  the  insured  had  no  a.uonl  there  and  the  ]iolicy  was  issued 
in  another  county,  wiiere  the  statute  authorized  suit  a.ii;ainst  a  non- 
resident in  any  county  which  tlie  plainlilV  luiulit  desiiinate  in  his 
complaint, ' 

it  is  also  decided  that  actions  a.^ainst  insurance  conipanies  on 
their  policies  are  transitory  and  may  he  instituted  anywhere  that 
service  ean  he  had  upon  the  corporation:  that  a  claim  of  interest 
thereunder  is  one  of  deht,  that  del)ts  have  no  situs  and  action  may 
be  brou.uht  to  recover  them  in  any  court  in  wliich  jurisdiction  can 
he  had  over  the  jjcrson  of  the  debtor;^  and  since  the  action  upon 
a  i)olicy  is  transitory  in  its  nature,  it  has  been  determined  that  if 
a  statute  provides  in  what  counties  an  action  ujion  a  contract  of 
insurance  shall  be  brought  that  it  does  not  limit  the  right  to  sue 
upon  such  contract  to  the  state  alone,  but  that  action  may  be 
brought  where  other  service  may  be  had  upon  the  company. i° 

An  action  may  be  brought  .in  the  county  where  an  agency  con- 
tract wa.s  made  with  an  insurance  company  through  its  president, 
although  the  principal  place  of  business  of  said  .company  was 
located  in  another  county.  And  such  a  contract  is  within  a  code 
provision  that  if  an  action  arise  out  of  a  transaction  with  an  agent 
of  a  corporation,  it  may  be  brought  in  the  county  where  the  trans- 
action took  place,  although  said  code  also  provides,  subject  to  cer- 
tain exceptions,  that  an  action  may  be.  brought  against  an  in- 
corporated insurance  company  in  the  county  where  its  principal 
place  of  business  is  located. ^^  And  even  though  a  suit  against  a 
foreign  insurance  company  should  be  instituted  in  the  county 
where  the  contract  was  made,  yet  if  it  does  not  appear  that  there 
was  any  agent  resident  in  such  county  at  the  time  of  the  com- 
mencement of  the  suit,  the  insurer  cannot  predicate  error  upon  the 
overruling  of  the  demurrer  to  a  comiilaint  in  an  action  brought  in 
another  county.^^ 

A  statute  authorizing  suit  against  an  insurer  in  the  county  where 
the  insurance  contract  was  made  does  not  apply  to  a  rein.vi ranee 
contract  between  insurers  but  only  to  those  entered  into  between 
insurer  and  insured.^^ 


'  Berrv  v.  Virginia  State  Ins.  Co.        "  Ward  v.  Citizens  Life  Ins.  Co. 
83  S.  Car.  13,  64  S.  E.  859 ;  under   131  Ky.  129,  114  S.  W.  751. 
Code  Civ.  Proc.  1902,  sec.  146.  ^^  Oliio  Farmers'  Ins.  Co.  v.  Stow- 

9  Hartung  v.  Northwestern  Mutual  man,  16  Ind.  App.  205,  44  N.  E.  558. 
Life  Ins.  Co.  174  Mo.  App.  289,  156  "  Petite  v.  Atlas  Ins.  Co.  142  Iowa, 
S.  W.  980,  42  Ins.  L.  J.  1091.  265,  120  X.  W.  642,  Code  sec.  3499. 

^^  Insurance  Co.  of  North  America 
V.  McLiraans  &  Covle,  28  Neb.  653, 
44  N.  W.  991. 
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§  3503a.  Same  subject:  mutual  companies  or  associations. — 
AVliere  a  p(ilie\'  is  issued  by  a  town  mutual  insurane-e  company  it 
may  be  sued  in  the  county  where  the  insured  property  was  located 
and  destroyed,  under  a  statute  authorizing  suit?  on  policies  issued 
by  such  company  to  be  brought  in  the  county  where  the  company 
had  its  principal  office,  or  where  the  cause  of  action  originated.^* 
So  a  statute  authorizing  suit  against  a  mutual  insurance  company 
in  the  county  where  the  loss  occurred,  permits  such  a  company 
to  be  sued  in  a  contiguous  county  to  which  the  insured  property 
has  been  removed  with  insurer's  consent  and  where  assessments 
thereon  have  been  received,  and  the  loss  there  occurs,  said  com- 
pany being  also  empowered  to  transact  business  therein.^^  In  an 
action  against  a  mutual  assessment  life  association  of  another  state 
for  a  breach  of  contract,  it  wa.^  held,  the  rules  of  the  association 
requiring  proof  of  death  to  be  made  and  a.«sessraents  to  be  paid  in 
the  state  in  which  the  company  was  incorporated  and  had  its  prin- 
cipal ofHce,  that  the  contract  was  one  to  be  performed  in  such  state 
and  that  the  company  could  not  be  sued  in  another  state  in  which 
it  had  no  office  or  property.^^ 

§  3503b.  Mutual  company:  when  court  will  not  entertain  juris- 
diction.— A  court  will  not.  however,  entertain  jurisdiction  of  a 
suit  against  a  foreign  mutual  life  insurance  company,  brought  by 
a  member  thereof  for  himself  and  in  behalf  of  others  similarly 
situated  who  may  see  fit  to  come  in  and  share  in  the  suit,  to 
recover  alleged  balances  due  on  account  of  premiums  paid  and 
misapplied;  for  before  the  balance,  if  any,  due  the  plaintiff  can  be 
a.-certained,  there  must  be  a  complete  visitation  of  the  corporation, 
a  thorough  iiupiiry  into  all  its  affairs,  and  an  ascertainment  not 
only  of  the  condition  of  the  account  with  the  iilaintiff,  but  of  the 
accounts  of  all  its  members  w'ho  have  bad  policies,  no  matter  how 
numerous  they  may  be  or  through  how  many  states  they  may  be 
.-cattered.  So  where  a  court  cannot  render  an  intelligent  judg- 
ment for  money  which  the  jdaintiff  claims  he  has  been  unlawfully 
compelled  to  ])ay  a  foreign  insurance  company  in  exce.«s  of  legiti- 
mate a.«sessmcnts.  without  entering  into  an  elaborate  accounting 
wliich  the  court  has  no  jurisdiction  to  make,  then  the  court  lia.s 
nf>  jurisdi'ii'ii)  to  render  the  money  judgment.^'' 

^*  Wiccr-arvfT  v.   Mercantile   Town        ^^  Hodfjers   v.    Mutual    KndowinenL 
MtJtual    Ins.   Co.   1.37   Mo.   Apj).  247,    Assessment  Assoc.  17  S.  C.  400. 
117  S.  W.  (J98.  "State    v.    Denton.   2L>!»    Mo.    187, 

**  Kesler  v.  Farmers'  Mutual    Fire    138  Am.  St.  livp.  417,  12t)  S.  W.  70[). 
&    Lif^htninf;    Ins.    A.ssoc'.    ItiO    hiwa, 
374,  141  N.  W.  U54. 
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§  3504.  When  court  may  order  exhumation:  accident  policy. — 

ir  the  right.  tt>  ('(tmi)ol  (."xliuinalion  is  i-laiiiKHl,  and  tlie  ii.i;hl  is 
not  expressly  aiul  clearly  <2,i'antcd  in  the  jiolicy,  it  wouUl  seem  that 
lireat  caution  should  be  exercised  by  tlu>  coui-l.  it  should  clearly 
appear  that  the  interests  of  juslicc  to  picNcnt  llic  pci'pcli'aliou  of 
fraud  necessitates  tlie  act,  and  aid  should  bi'  all'oriU'd,  if  at  all,  in 
such  case,  only  after  every  other  lethal  method  has  been  uusuccess-  " 
fully  resorted  to.^^ 

§  3505.  Jurisdiction:  garnishment. — In  order  to  subject  money 
or  property  to  iiarnishment  it  must  be  within  the  jurisdiction  of 
the  court. ^^ 

Under  a  Massachusetts  decision  a  liability  of  an  insurance  corpo- 
ration of  that  state  under  an  insurance  contract  with  a  citizen  and 
resident  of  a  foreign  state  constitutes  property  therein  over  which 
its  courts  have  jurisdiction  so  that  it  may  in  a  suit  under  the 
statute  in  the  nature  of  an  equitable  trustee  process  enter  a  judg- 
ment in  rem  against  it.^°  Under  a  Nebraska  decision  garnishment 
proceedings  must  be  instituted  in  the  state  where  the  debt  is  pay- 
able or  the  property  is  to  be  delivered,  and  a  garnishment  in  one 
state  of  a  debt  due  and  payable  in  another  is  void.^  Under  a  Wash- 
ington decision  a  nonresident  is  not  subject  to  garnishment  unless 
wlien  garnisheed  he  has,  in  the  state  where  the  action  is  pending 
and  the  attachment  is  obtained,  property  of  the  defendant  under 
his  control  or  is  bound  to  pay  the  defendant  money,  or  to  deliver 
to  him  goods  at  some  particular  place  in  that  state.^ 

Under  an  Illinois  decision  a  debt  may  be  garnisheed  in  any  state 
in  which  process  of  garnishmeut  may  be  served  on  the  debtor,  or 

18  Examine  Wehle  v.  United  States  2°  Biggert  v.  Straub,  193  Mass.  77, 

Mutual  Accident  Assoc.  11  Misc.  3U,  78  N.  E.  770:  Rev.  L.  C.  159,  cl.  7, 

31  N.  Y.   Supp.  805,  63  X.  Y.   St.  sec.  3. 

Rep.   464,   aft'd   153   X.   Y.   116,   60  On    right   of   creditors   to   garnish 

Am.  St.  Rep.  598,  47  X.  E.  35.     See  insurance  policy  or  its  cash  surrender 

^  3491  herein.  value,   see   note   in    16   L.R.A.  (N.S.) 

1^  American    Central    Ins.    Co.    v.  318. 

llettler,  37  Neb.  849,  56  N.  AV.  711,  ^  American     Central    Ins.    Co.    v 

40  Am.  St.  Rep.  522.    Compare,  how-  Helller,  37  Neb.  849,  56  N.   VV.  711, 

ever,    Pennsylvania     decision     under  40  Am.  St.  Rep.  522. 

this  section.  ^  Neulelder     v.     German -American 

Where  debt   garnisluible,  see   note  Ins.  Co.  6  Wash.  336,  22  L.R.A.  287, 

67  L.R.A.  209,  L.R.A.1915F,  880.  36   Am.   St.   Rep.  166,  33  Pac.  870. 

As   to   rights   oi   creditors   of   in-  On  place  of  payment  of  debt  a.s  af- 

sured:  exemptions,  see  §§  858  et  seq.  fecting  jurisdiction  to  garnisli  same, 

herein.  see    notes    in    3    L.R.A. (N.S.)    608; 

As  to  statutes:  beneficiaries:  wife  20    L.R.A. (X'^.S.j    264. 
and  children:  exemptions,  see  §§  879 
et  seq.  herein. 
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in  which  he  might  be  sued  and  personal  judgment  entered  against 
hijii,  based  on  service  of  process  within  the  state.  The  effect  of  the 
garnishment  is  not  dependent  upon  residence  in  the  state  of  the 
creditor  whose  debt  is  garnisheed,  nor  is  it  necessary  that  the  person 
vT  corporation  garnisheed  be  a  resident  of  the  state,  if  he  or  it  is 
within  the  state  at  the  time  of  service  of  the  garnishment,^  Under 
a  Washington  decision  the  situs  of  intangible  property  for  the  pur- 
pose of  collecting  a  debt  is  ambulatory,  accompanying  the  person 
of  the  debtor,  and  may  be  attached  wherever  he  may  be  found.* 
Under  a  Pennsylvania  decision  a  debt  due  from  one  insurance 
corporation  to  another,  within  any  limitation  with  respect  to  pay- 
ment, may  be  garnisheed  in  the  hands  of  such  corporation  in  any 
-tate  where  jurisdiction  of  the  debtor  can  be  secured,  although 
neither  debtor  nor  creditor  is  located  therein.  This  waa  so  de- 
cided upon  the  basis  that  in  cases  of  choses  in  action,  jurisdiction 
under  garnishee  process  depends  only  upon  ability  to  serve  the 
debtor  within  the  jurisdiction  of  the  court;  also,  that  debts  have 
no  locus  or  situs  and  follow  the  creditor  everywhere  in  the  absence 
of  some  special  provision  or  limitation  as  to  payment ;  and  the  rule 
was  excluded,  that  in  order  for  the  court  to  obtain  jurisdiction  in 
garnishment  the  res  must  be  within  the  court's  territorial  juris- 
•liction  as  said  rule  only  applies  to  tangible  assets  which  may  be 
actually  seized;  and  the  court  refused  to  sustain  an  objection  that 
the  debt  could  not  be  attached  since  it  grew  of  a  contract  foreign 
10  the  state  where  the  attachment  proceedings  were  instituted.* 

Under  a  New  York  decision  the  situs  of  debts  and  obligations 
is  the  creditor's  domicil,  but  the  creditor  of  a  nonresident  may 
iltach  a  non-negotiabh'  debt  or  credit  owing  or  due  to  him  by  a 
per.son  within  the  jurisdiction  where  the  attachment  issues.^  While, 
however,  the  laws  of  a  slate,  for  the  purposes  of  attachment  proceed- 
ings may  fix  tiie  situs  of  the  debt  at  the  domicil  of  the  debtor, 
-till  tliey  cannot  make  a  debtor  a  resident  of  that  state  by  so 
declaring  contrary  to  the  fact  and  the  rule  of  general  law,  so  as 
i'»  bind  another  jurisdiction  by  the  declaration,  nor  can  any  state 
iiilhorize  an  atlachnicnt  of  a  credit  when  neither  tlie  debtor  nor 
the  creditor  is  within   the  jurisdiction;  and  if  such   laws  purport 

^  liiiiicjisliirc    Ins.   C«>.   v.   Corhetts,  *  Wiener  v.  American  Ins.  Co.  224 

]'I5   III.  5!»2,  .50   Am.   St.   Kep.   275,  Pa.    2!)2,    23    L.R.A.(X.S.)    593,    73 

ti  L.H.A.   (J40,  5(5  X.   K.   (i31.  At  l.' 443. 

*  Xeulelder    v.    fJennan    American  ^  Douj^lass  v.  Plienix  Ins.  Co.  138 

Ins.  Co.  (i  Wash.  33(J.  22  L.H.A.  287,  N.   Y.   20!).  20   L.R.A.   118.   34  Am. 

:;0  Am.  St.  Kep.  10(),  3:;  Pae.  870.  St.  Kep.  448,  33  X.  E.  !)38. 
.Invcf  Ins.- Vol.  v.— 3G0.          5841 
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to  aulliorizo  i-iu-li  nKat'liincnl  tlic  coiii'ts  of  (lie  stale  arc  not  bound 
to  roi'opiizo  a  jiul.unuMit   liMscd  uiion   IIumu.'' 

Exclusive  jurisdiction  is  not  ui\i'ii  a  court  by  the  mere  service 
of  a  liavnishment  writ,  as  against  a  ,i;arnislniiciit  proceeding  sul)- 
sequently  be.uun  in  anotlici-  state.*  And  one  garnisheed  for  a  debt 
due  a  nonresident  creditor  may,  irres])ective  of  the  foreign  judg- 
ment under  the  circuui>lances,  prevent  a  judgment  against  liini 
in  the  garnishment  proceedings  by  showing- that,  witliout  his  col- 
lusion, and  notwithstanding  his  |)lea  of  the  i)endency  of  the  gar- 
nishment proceedings,  a  court  at  the  creditor's  domicil,  having 
jurisdiction,  rendered  judgment  against  him  which  he  was  com- 
pelled to  pay  by  reason  of  having  property  in  said  jurisdiction.^ 

§  3506.  Same  subject:  foreign  insurer:  agent  in  state. — It  is 
held  in  Delaware,  that  a  demand  against  a  foreign  insurance  com- 
pany has  no  situs  for  the  purpose  of  ganishment  in  a  state  where  it 
has  no  agency,  when  tlie  demand  is  due  a  nonresident  for  a  loss  of 
property  insured  in  another  state  in  which  the  loss  was  payable.^" 
Under  an  Iowa  decision  the  courts  of  one  state  have  jurisdiction  to 
garnish  a  debt  due  to  a  nonresident  of  that  state  from  a  foreign  cor- 
poration having  an  agent  in  the  state  where  suit  is  brought,  and  up- 
on whom  process  may  be  served  at  the  suit  of  one  of  its  residents." 
Under  a  Washington  decision  where  insurer  has  a  general  agent 
in  a  state,  a  suit  against  and  garnishment  of  such  insurer  therein, 
gives  the  court  jurisdiction  over  a  debt  due  a  defendant  in  another 
state,  and  to  whom  said  insurer  is  indebted  for  a  loss  suffered  by 
him  in  the  state  of  his  residence  for  the  destruction  of  property 
situate  there.^^  Under  a  Minnesota  decision,  however,  a  foreign 
insurer  is  not  given  a  domicil  in  a  state  for  all  purposes,  nor  is  the 
situs  of  a  debt  which  it  ow^es  in  foreign  state  brought  into  the  state 
so  as  to  authorize  the  garnishment  of  such  debt  in  an  action  in 
rem  within  the  state  even  though  it  files  a  required  stipulation 
under  a  statute  agreeing  that  any  legal  processes  aflfecting  it  which 
is  served  on  the  insurance  commissioner  shall  have  the  same  effect 
as  if  served  personally  on  said  insurer.     It  is  also  held  that  an 

'Doufrlass  V.  Phenix  Ins.  Co.  138  Am.   St.  Rep.  90,  42  Atl.  479,  cited 

N.   Y.   209,  20  L.E.A.   118,  34  Am.  in   Fry  v.   Crabb   &  Fire  Assoc,  of 

St.  Rep.  448,  33  N.  E.  938.  Phila.   (Ky.  Civ.  Ct.)   29  3ns.  L.  J. 

*  Lanchashire  Ins.  Co.  v.  Corbetts,  84,  90. 
165  111.  592,  36  L.R.A.  640,  56  Am.        ^^  German  Bank  v.  American  Fire 

St.  Kep.  275,  46  X.  E.  631.  .  Ins.  Co.  83  Iowa,  491,  50  N.  W.  53, 

^  A'irjjinia  Fire  &  ^Mai'ine  Ins.  Co.  32  Am.  St.  Rep.  316. 
V.  New  York  Carousal  Mfg.  Co.  95        ^^  Neufelder    v.    North    British    & 

Ya.  515,  40  L.R.A.  237,  28  S.  E.  888.  Mercantile  Ins.  Co.  10  Wash.  393,  45 

10  National     Bank    v.     Furtick,    2  Am.  St.  Rep.  793,  39  Pac.  110. 
Marv.    (Del. J   35,  44  L.R.A.  115,  69 
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action  is  in  rem,  the  res  being  the  indebtedness  due  from  insurer 
to  the  defendant,  which  has  no  situs  in  the  state  and  cannot  be 
seized  in  such  action,  where  it  appears  that  an  action  was  brought 
in  Minnesota  by  a  resident  thereof  against  a  resident  of  North 
Dakota  to  recover  an  indebtedness  in  which  garnishment  proceed- 
ings were  instituted  against  a  foreign  insurance  company  transact- 
ing business  in  both  states,  after  the  loss  of  a  building  owned  by 
defendant  and  insured  by  such  company,  the  company  being 
served  by  service  on  the  insurance  commissioner,  and  the  principal 
defendant  being  served  by  publication,"  It  is  decided  in  Wis- 
consin that  a  nonresident  creditor  cannot  have  his  property  in  a 
debt  seized  in  a  state  to  which  the  debtor  corporation  may  resort 
merely  for  the  purpose  of  doing  business  through  agents,  when  the 
claim  arises  in  a  contract  not  to  be  performed  within  the  state  and 
the  del)tor  does  not  reside  therein ;  also  that  a  debt  has  no  situs  for 
the  purpose  of  garnishment  in  a  state  of  which  the  plaintiff,  the 
defendant  and  the  garnishee  are  all  nonresident^:,  although  the 
latter  is  a  foreign  corporation,  which  by  general  provisions  of  a 
-tate  statute  is  subject  to  garnishment  in  such  state;  also  that  a 
foreign  insurance  company  cannot  be  garnisheed  in  a  state  where 
it  does  business  through  an  agent,  by  a  resident  thereof  on  account 
of  its  indebtedness  to  a  nonresident  defendant,  arising  from  a  loss 
occurring  in  another  state,  especially  where,  under  the  statute, 
-uch  defendant  cannot  maintain  an  action  within  the  state  on  his 
•  laim;  and  voluntary  appearance  of  such  defendant  in  the  main 
action  does  not  confer  jurisdiction  in  the  garnishment  proceed- 
ings."* Tnder  another  Wisconsin  decision  tlie  situs  of  an  indebted- 
ness on  a  judgment  in  favor  of  a  resident  against  a  foreign  insurance 
company  for  the  purpo.se  of  garnishment  on  a  claim  against  the 
judgment  creditor  is  at  the  phice  of  his  residence  and  the  judgment 
c;innot  be  rcac-hed  by  service  on  an  agent  of  the  company  in 
:iiother  state."  It  is  determined  in  North  Carolina  that  a  debt 
'Ine  from  an  insurer  for  loss  in  another  state  lias  no  situs  in  a  third 
-tatc,  so  as  to  sustain  a  garnislimcnt  there  by  a  creditor  of  insured, 
merely  because  the  insurer  has  appointed  an  agent  in  that  state 
on  wliom  process  can  be  served,  in  pursuance  of  state  statutes  as 
a  condition  of  the  right  to  do  business  therein. ^^ 

"  Swedish-AmoricanXjitionMl  Hiiiik  Wis.    17."),   (if)    Am.    St.    Rep.   43,   71 

V.  BlfockfT,  72  .Minn.  'AH'.],  4li  L.irA.  N.    W.    10!). 

28:{,  71  Am.  St.  Hep.  402,  75  N.   W.        iMiVnicr  v.   Ilurllmrt,  81  Wis.  24, 

740,   cited  in    Fry   v.    Crabb  &    Fire  11  L.K'.A.  502,  50  N.  W.  783. 
Assoc,   of   PbiIn.'(Kv.    Cir.    CI.)    20        ^^  Struusc  Uros.  v.  Aetna  Ins.  Co. 

Jns.  L.  .1.  S4.  00.  120    N.    C.   22.3,  48   L.R.A.    452,   35 

"» Mr.rawetz   v.    Sun    Ins.    Co.    00  S.  E.  471. 
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A  (Icliior  may,  at  (he  samo  time  be  subject  to  garnisbnient  in 
t\\(i  or  iiiint'  >tatOf;,  irrespective  of  the  state  of"  residence  or  the 
citizenshi]*  (if  (he  creditor,  if,  at  such  time,  acliial  scivice  of  process 
in  (HtVercnt  ai-lions  may  be  made  upon  sucli  dclilor  in  the  dill'crcnt 
slates,  as  where  the  debtor  is  a  ('or])(»rntion  doin<j,  l)usiness  in  all  the 
states  and  ha^ing  ofliccrs  in  cacli  upon  whom  process  against  it 
may  l^e  scrvc(b^^ 

§  3507.  Submission  to  jurisdiction;  appearance:  waiver:  prac- 
tice.— While  a  dot'cndaut  may  enter  a  special  a})i)carance,  de  bene 
esse,  for  the  specitic  purpose  of  questioning  tiie  jurisdiction  of  the 
court,  or  the  reguhirity  or  sufficiency  of  the  service  of  the  writ, 
without  thereby  submitting  to  the  jurisdiction  as  to  the  merits, 
nevertheless  he  may  l)v  his  appearance  and  taking  certain  steps 
in  the  action  submit  himself  to  said  jui'isdictiou  for  tlie  trial  on 
the  merits  and  so  became  bound  by  the  judgment,  and  this  applies 
to  an  action  on  an  accident  policy  against  an  association  insuring 
a  railroad  postal  clerk  against  death  where  the  association  moved 
to  set  aside  the  service  of  the  summons  and  quash  the  writ  on  the 
ground  that  it  was  a  foreign  cori)oration  not  doing  business  in 
the  state  under  its  laws  but  on  refusal  of  the  motion  the  association 
filed  ^n  affidavit  of  defense  and  entered  a  plea  in  the  case."  And  a 
foreign  corporation  submits  itself  to  the  court's  jurisdiction  in  a 
suit  on  a  fire  policy,  where  it  answers  to  the  merits  in  said  action 
and  thus,  even  though  dissolved  in  the  state  of  its  incorporation." 

"Where  a  person  takes  out  a  ''tontine"  policy  of  insurance  in  a 
state  in  which  the  company  is  chartered,  it  is  held  that  he  may, 
when  his  right  of  action  has  accrued,  sue  the  company  in  another 
state,  by  serving  process  upon  a  company's  agent  in  such  state  who 
is  liable  to  service,  and  that  objection  to  the  jurisdiction  will  be 
Jield  to  be  waived  unless  the  defendant  pleads  thereto. ^^ 

§  3508.  Jurisdiction  of  equity:  generally. — It  may  be  stated  as 
a  general  {)roposition  that  contracts  of  insurance  stand  upon  the 
same  footing  with  respect  to  the  interference  of  a  court  of  equity 
as  other  contracts,  and  that  relief  will  not  be  afforded  where  there 
is  an  adequate  remedy  at  law,  and  that  if  a  proper  case  is  presented 
for  equitable  cognizance  the  court  will  assume  jurisdiction,  but 

^^  Lancashire  Ins.  Co.  v.  Corbetts,  "  Frink  v.  National  Mutual  Fire 
105  III.  592,  5(3  Am.  St.  Rep.  275,  Ins.  Co.  90  S.  Car.  544,  74  S.  E.  33, 
3(i  L.R.A.   040,  56  N.   E.   631.  41  Ins.  L.  J.  928. 

" -McCullough     V.     Railwav     Mail        ^^  Pierce    v.    Equitable    Assurance 
A.SSOC.   225   Pa.   1007,   73   At'l.   1007,    Soc.  145  Mass.  50,  1  Am.   St.  Rep. 
.38  Ins.  L.  J.  1137.     See  also  Perrin    433,  12  N.  E.  858. 
v.  Knights  Templars'  &  Masons'  In- 
demnitv  Assoc.   71  Neb.   207,  98  N. 
\V.  841,  101  N.  W.  1017. 
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otherwise  not.^°  This,  rule,  however,  is  subject  to  certain  excep- 
tions, for  if  the  suit  brought  is  properly  one.  of  equitable  cog- 
nizance, and  the  suit  and  parties  are  properly  before  the  court,  and 
the  remedy  sought  is  one  which  equity  may  gi'ant,  it  may,  to  avoid 
delay  and  expense,  proceed  and  grant  final  relief,  even  though 
circumstances  have  arisen  by  reason  of  which  the  assured  could 
obtain  a  remedy  in  an  action  at  law,  and  even  though  the  corni- 
plainant  tiles  a  supplemental  bill  setting  forth  facts  which  are  clearly 
within  the  jurisdiction  of  a  court  of  law,  since  it  is  a  rule  that,  if 
a  court  of  equity  has  obtained  jurisdiction,  it  may  retain  it  as  to 
all  purposes  and  proceed  and  grant  final  relief.^  Thus,  where  the 
execution  and  delivery  of  a  contract  of  insurance  is  sought  and  a 
loss  Qccurs,  the  plaintiff  could  proceed  in  an  action  at  law  upon  the 


20  Home  Ins.  Co.  v.  Stanchfield,  2 
Abb.  (C.  C.)  1,  Fed.  Cas.  No.  9,229, 
l)er  Dillon,  J.;  McEvers  v.  Lawrence, 
Hoffman.  Ch.  171,  172. 

^  Tavloe  v.  Merchants  Fire  Ins.  Co. 
9  How.  {50  U.  S.)  390,  13  L.  ed. 
187 ;  Firemen's  Ins.  Co.  v.  Powell,  13 
B.  Mon.  (Ky.)  311;  Gerrish  v.  Ger- 
man Ins.  Co.  55  N.  H.  355;  Carpen- 
I  r  V.  Mutual  Safety  Ins.  Co.  4  Sand. 
'  h.  (N.  Y.)  408;  Post  v.  .Etna  Ins. 
■  o.  43  Barb.  (X.  Y.)  351. 

As   to   principles   above  stated  in 
text,    see    generally    the     following 
I      pases : 

United  States. — Williams  v.  Neelv, 

134  Fed.  1,  07  C.  C.  A.  171,  09  L.R.A. 

,      232    (aderiuato   remedy  at   law  must 

j      be  certain,  complete,  prompt  and  elTi- 

cient) ;   United   St<ites  Lite  Ins.  Co. 

V.  Cable,  98  Fed.  7(51,  39  C.  C.  A. 

I  264   (adequate  remedy  at  law;  suits 
i      between  citizens  of  different  states). 

California. — Swan    v.    Talbot,   152 

<  a!.     142,     17     L.H.A.(N.S.)      1060, 

annotated    on    ri<,'lit    to    alTirmative 

lief  in  equity  from  contract  upon 
I  lie  frround  that  it  w:i.s  jirocured  from 

II  .    complainant    while    intoxicated),    94 

1'ac.  238    (equity  jurisdiction   to  re- 

ind  sale  for  fraud   not  ousted  be- 

luse  of  remedy  at  law). 
Connectirui.  ~}]oi\i;('S    v.    KowiiiLr, 

s   Conn.   12,  7   L.R.A.   87,   18   All. 

i!)  (remedy  at  law  nmst  be  as  com- 
I'lete  and  remedial  as  that  souj^ht  in 

•qiiity). 


Michigan. — Fred  Macev  Co.  v.  Ma- 
cey,  143  Mich.  138,  5  L.R.A.  103Gn, 
(annotated  on  jurisdiction  of  equity 
to  cancel  instrument  on  ground  of 
fraud),  100  X.  W.  722,  (fraudulent 
concealment  sullicient  ground ;  can- 
celation  of  contract). 

yew  York. — Thomas  v.  Mutual 
Musical  Protective  Union,  121  X".  Y. 
45,  8  L.R.A.  175,  24  X.  E.  74  (no  jur- 
isdiction where  adequate  reraedj-  at 
law,  except  to  prevent  serious  and 
irreparable  injury). 

Utah.— liotHman  v.  Tooele  City,  42 
Utah,  353,  45  L.R.A.(N.S.)  992,  130 
Pac.  01  (general  jurisdiction  of 
equity  does  not  warrant  cognizance 
of  purely  law  actions). 

Washington. — Stone  v.  ^Moodv,  41 
"Wash.  680,  5  L.R.A. (X.S.)  799"  (an- 
notated on  ignorance  or  carelessness 
as  affecting  the  right  to  equitable 
relief  from  a  contract  by  which  one 
had  been  overrea<"lied),  84  Pac.  617, 
(equity  will  not  refuse  to  set  asi«le 
contract  because  (»f  stupidity  and 
carelessness  of  victim  of  fraud). 

Wisconsin. — .Tohn.son  v.  Swanke. 
128  Wis.  68,  5  L.R.A.(N.S.)  1048 
(annotated  in  jurisdiction  of  c<|uity 
to  cancel  instrument  niitwithstandinii- 
lemedy  at  law),  107  N.  W.  481 
(special  circumstances  render  remedy 
at  law  inadequate  where  in.strument 
prevented  by  fraud,  equity  will  re- 
lieve, but  fraud  alone  insuilicient). 
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Miirei'uiont  to  insuiv,  hut  siu'li  I'nct  will  not  ]iii'\eni  equity,  the 
parties  ami  the  suit  being  properly  in  courl  and  jurisdiction  having 
attached.  l"ri)ni  pn)eeedin.<!;  and  granting  linal  lelief  to  save  delay 
and  expense.-  Jurisclietion  in  equity,  however,  dei)ends  not  so 
nuuh  iiiKni  the  want  of  a  eoinujon  law  remedy  as  upon  its  in- 
adequacy, and  iti^  exercise  often  rests  in  the  discretion  of  the  court; 
that  is,  the  court  may  take  uj)on  itself  to  say  whether  the  common 
law  remedy  is,  under  all  the  circumstances  and  in  view  of  the  con- 
duct of  the  parties,  sullicient  for  the  pur[)()se  of  complete  justice.' 

If  ignorance  of  the  law  exists  on  one  side,  and  that  ignorance  is 
known  to,  and  taken  advantage  of  bj-  the  other,  the  former  will  be 
relieved:  especially  so  if  the  mistake  was  encouraged  or  induced 
by  the  misrepresentation  of  the  party  seeking  to  profit  by  it.* 

Again,  it  is  held  that  court,<  of  equity  are  not  divested  of  their 
original  jurisdiction  because  a  statute  confers  jurisdiction  upon 
law  courts  as  to  the  particular  remedy  sought,  as  in  case  of  a  Inll 
of  discovery;  if.  however,  such  a.  bill  is  based  upon  a  purely  legal 
claim  consent  will  not  confer  jurisdiction  to  grant  general  relief 
in  equity.^ 

A  person  is  not  obliged  to  pursue  his  remedy  in  equity,  for, 
ordinarily  it  constitutes  no  defense  to  an  action  at  law  that  the 
plaintiff  has  also  a  remedy  in  equity.^ 

§  3508a.  Equity:  multiplicity  of  suits:  several  insurers, — Equity 
may,  on  the  ground  of  ^jrcvention  of  a  multiplicity  of  suits,  take 
jurisdiction  of  a  suit  to  adjust  the  respective  liability  of  several  in- 
surers, who  have  issued  {)olicies  upon  a  manufacturing  plant,  which 
are  divided  Ijctween  the  several  items  of  building,  machinery,  stock 
and  fixtures,  the  res^Dective  items  being  covered  by.  more  than  one 
policy  and  the  policies  providing  pro  rata  liability,  where  all 
the  insurers  set  up  a  common  defense  against  all  liability  because 
of  noncompliance  with  conditions  in  the  policies;  and,  in  such 
case,  it  is  immaterial  that  some  insurers  have  no  interest  in  all 
the  items,  so  that  a  court  of  law  could  afford  a  remedy,  and  might 
consolidate  the  actions  if  all  were  brought  at  the  same  time.''^    But 

^  Tavloe  v.  Merchants'  Fire  Ins.  Co.  ^  Miller  v.  United  States  Casualty 

9  How.    (50   U.   S.)    390,  13  L.  ed.  Co.  (Jl   X.  J.  Eq.  110,  47  Atl.  509. 

187.  See  §  3508c  herein. 

'  Blair  v.  Supreme  Council  Ameri-  ^  Garcelon  v.  Commercial  Travel- 
can  Legion  of  Honor,  208  Pa.  St.  262,  ers'  Eastern  Accident  Assoc.  181 
101  Am.  St.  Rep.  934,  57  Atl.  564.  Mass.   8,   67  N.   E.   868    (a   case  of 

*  Titus  v.   Rochester   German   Ins.  breach    of   implied   contract   to   levy 

Co.  97  Kv.  567,  28  L.R.A.  478,  53  an  assessment  under  an  accident  asso- 

Am.    St.    Rep.    426,   31    S.    W.   127.  elation  policy). 

See  Welch  v.  Welch,  13  Ky.  L.  Rep.  '  Dixie  Fire  Ins.  Co.  v.  American 
639. 
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one  of  several  insurance  companies  who  have  issued  policies  on 
one  piece  of  property,  which  provide  liability  in  proportion  to  the 
loss,  cannot  in  case  of  loss,  maintain  a  bill  in  equity  to  compel  an 
o.djustment  of  the  lia1)ility  on  the  several  policies  in  one  suit  on 
the  theory  that  a  multiplicity  of  suits  will  thereby  be  prevented.^ 
And  where  policies  in  several  conipanies  provide  for  proportional 
liability  on  property  on  which  a  loss  has  occurred,  said  companies 
cannot  join  in  a  bill  in  equity  to  enjoin  assured  from  maintaining 
actions  at  law,  and  to  adjust  the  amount  of  their  respective  policies 
in  one  suit,  on  the  theory  that  they  will  thereby  avoid  a  multiplicity 
of  suits.^ 

§  3508b.  Equity:  multiplicity  of  suits:  suit  by  receiver  of  insol- 
vent insurance  company. — An  action  by  a  receiver  of  nmtual  in- 
surance company  against  its  members,  who  have  the  rights  of 
stockholders  under  the  laws  of  its  incorporation,  to  recover  an 
assessment  by  the  court  in  order  to  pay  the  liabilities  of  the  in- 
solvent corporation,  is  cognizable  in  equity  to  the  same  extent  as 
an  action  by  the  receiver  of  a  stock  corporation  against  its  stock- 
holders for  a  like  purpose.^"  But  where  the  charter  of  an  insolvent 
hail  insurance  company  makes  its  members  liable  for  its  losses 
and  expenses,  each  to  the  extent  of  his  obligation,  the  receiver  of 
-aid  company  cannot  maintain  a  single  equity  suit  against  all  to 
compel  them  to  pay  assessments  which  have  been  levied  against 
them,  either  by  the  directors  or  the  receiver;  at  least  so,  where  the 
-tatute  provides  for  an  action  at  law  against  each  member  who 
neglects  to  pny  his  assessment. ■^^ 

§  3508c.  Equity  jurisdiction:  fraud  and  misrepresentation. — 
Equity  has  jurisdiction  of  a  suit  to  obtain  the  cancelation  and  sur- 
render of  a  receipt  renewing  a  lapsed  life  policy  which  was  ob- 
tained by  fraud,  although  the  fraud  would  have  been  a  good  defense 
to  the  pending  action  at  law  on  the  policy. ^^     And  the  power  of 

Confectionery  Co.  124  Tenn.  247,  34  bility  of  members  of  mutual  insur- 

L.R.A.(N.S.)    897,    136    8.    W,    915.  aiiee  company),  13o  X.  AV.  1014. 

'  Scruf^gs    &    I]chols    V.    American  ^^  Burke  v.  Scheer,  89  Neb.  80,  33 

Central  In.s.  Co.  170  Fed.  224,  100  C.  L.R.A.(N.S.)  1057,  and  note,  130  N. 

C.   A.   142,  30  L.R.A.(N.S.)    92.  W.  902. 

•Mechanics  In.s.  Co.  v.  C.  A.  Hoo-  On   riy:lit   to   maintain   single   suit 

vcr  Distillinj^  Co.   173   Fed.  888,  97  in    equitv    to    enforce    separate    lia- 

C.  C.  A.  400,  32  L.R.A.(N.S.)  940.  bility  of  "members  of  an  insolvent  in- 

()n  jurisdiction  io  adjust  los.ses  be-  surance   association,   see   note   in   33 

tween   concurrent   insurance   policies  L.H.A.(N.S.)    10.")7. 

in    same    jtropcrlv,   see   note   in    32  ^^.lolm  Hancock  Mutual  Life  Ins. 

I..R.A.(N.S.)  94i;  Co.  V.  Dick,  114  Mich.  337,  43  L.R.A. 

"  Mc(  'all  V.  Bowen,  91  Neb.  241,  500,  72  N.  W.  179. 
10   L.U.A.lN.S.)    781,  and  note   (on 
jurisdiction  ot  equity  to  enforce  lia- 
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Kjuity  to  ivliovo  aiininsl  aoliuil  IVaiul,  allcinptcd  or  periK'lratcd 
against  a  life  insurance  company  is  not  restrained  or  abridged  by 
a  statulorv  provision  tliat  no  niisrei>resentalion  made  in  obtain- 
ing a  life  policy  sball  be  deemed  material  or  void  the  policy  unless 
it  actually  contributed  to  the  event  or  contingency  upon  which 
the  policy  is  to  become  due  and.  that  the  question  whether  it  did 
so  contribute  is  one  for  the  jury.^^  But  a  resort  to  equity  to  vacate 
a  judgment  procured  by  fraud  cannot  be  had  where  the  statutes 
priivide  a  |)lain  and  adequate  remedy  at  law  for  the  alleged  wrong.^* 
§  3509.  Reformation  of  policy. — In  ca^c  the  policy  either 
through  fraud  or  mutual  mistake  docs  not  embody  therein  the  con- 
tract of  the  parties  as  actually  entered  into,  equity  has  jurisdiction 
to  reform  the  same.  As  we  have  before  stated,  the  policy  is  pre- 
sumed to  contain  the  actual  agreement  of  the  parties,  to  express  the 
contract  which  they  have  made,  and  to  express  it  in  such  terms  as 
they  have  mutually  chosen.  In  instances,  however,  where  the 
contract  as  made  by  the  parties  has  been  incorrectly  incorporated 
into  the  instrument,  equity  may  reform  the  same.^^  So  courts  will 
reform  a  policy  for  inadvertence  or  mutual  mistake  or  mistakes  of 

"Schuormann    v.    Union    Central  (U.    S.    C.   C.)    277,   Fed.    Cas.   No. 

Life  Ins.  Co.  165  Mo.  641,  65  S.  W.  10,498. 

723;  Mo.  Kev.  Stal.  1899,  sec.  7890.  Connecticut. — Parsons   v.   Hosnier, 

See  Bruck  v.  John  Hancock  Mutnal  2  Root,  1,  1  Am.  Dec.  58. 

Life  Ins    Co.  194  Mo.  App.  529,  185  loiva. — McCarl    v.    Travelers    Ins. 

S.  AV.  753.  Co.   151   Iowa,  .669,   132  N.   W.   12, 

As  to  etfect  of  statute,  see  Miller  40   Ins.  L.   J.   1820;   Esch  t.  Home 

v.  United  States  Casualty  Co.  61  N.  Ins.   Co.   78   Iowa,  334,  16  Am.   St 

J.   Eq.   110.  47   Atl.   509,  considered  Rep.  443,  43  N.  W.  229. 

under  §  3508  herein.  Kentucky.— Firemen's  Ins.   Co.   v. 

^*  Travelers'    Protective    Assoc,    v.  Powell,  13  B.  Mon.  311. 

Gilbert,  111  Fed.  269,  55  L.R.A.  538,  Louisiana.— Baxega,     v.     Crescent 

49  C.  C.  A.  309.  Co.   7  La.   Ann.   228;   Lippincott  v. 

^5  Palmer  v.  Hartford  Fire  Ins.  Co.  Louisiana  Ins.  Co.  3  La.  546,  23  Am. 

54  Conn.  488,  9  Atl.  248,  and  cases  Bee.  467. 

failed.  Maryland. — National  Fire  Ins.  Co. 

See  also  the  following  cases:  v.   Crane,  16  Md.  260,  77  Am.  Dee. 

United  5'^afe.s.— Equitable  Ins.  Co.  289. 

v.  Hearne,  20  Wall.  (87  U.  S.)  494,  Massachusetts.— Kwer  v.  Washing- 

22  L.  ed.  398:  Graves  v.  Boston  Ma-  ton  Ins.  Co.  16  Pick.  (33  Mass.)  502. 

rine  Ins.  Co.  2  Craneh  (6  U.  S.)  419,  New  York.—t)e  Lavigne  v.  Univcr- 

2  L.  ed.  324 ;  "Western  Assur.  Co.  v.  sal  Ins.  Co.  1  Johns.  Cas.  310 :  Phoe- 

Ward.  75  Fed.  338,  41  U.  S.  App.  nix  Fire  Ins.  Co.  v.  Gurnee,  1  Page 

443,  21  C.  C.  A.  378:  Delaware  Fire  Ch.  278,  19  Am.  Dec.  431. 

Ins.  Co.  v.  Hogan.  2  Wash.   (U.  S.  Ohio.— Flint   v.    Ohio    Ins.    Co.    8 

C.  C.)  4,  Fed.  Cas.  No.  3,765;  Hogan  Ohio,  501. 

v   Delaware  Ins.  Co.  1  Wash.  (U.  S.  Tea-as.— Delaware  Ins.  Co.  v.  Hill, 

C.  C. )  419,  Fed.  Cas.  No.  6,582,  per  —  Tex.  Civ.  App.  — ,  127  S.  W.  283, 

Washington,    J.:    Oliver    v.    Mutual  39  Ins.  L.  J.  908. 

Commercial  Marine  Ins.  Co.  2  Curt.  On  relief  from  mistake  of  law  a,^ 
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one  and  fraud  of  another;  and  acceptance  of  a  policy  without  neg- 
ligence does  not  preclude  such  reformation.^^  And  where  it  was 
understood  both  by  the  member  and  the  secretary  of  the  associ- 
ation, at  the  time  of  the  issuance  of  a  benefit  certificate  that  the 
name  of  a  certain  person  should  be. inserted  in  the  certificate  as 
beneficiarv^  but  by  mistake  the  name  of  the  beneficiary  was  omit- 
ted, it  was  held  that  the  certificate  might  be  reformed  after  the 
death  of  the  member  by  inserting  the  name  of  the  beneficiary.^''' 
In  order,  however,  to  justify  a  reformation,  .the  agreement  of  the 
parties  must  be  fully  established,  and  the  mistake  likewise  shown 
to  be  a  mutual  one,  which  must  be  proved  by  the  clearest  evidence, 
since  every  presumiJtion  is  in  favor  of  the  correctness  of  the  in- 
strument.^^ So  it  is  held  that  a  mistake  in  order  to  authorize'  a 
court  of  equity  to  reform  a  contract  of  insurance,  must  be  one  made 
by  both  parties,  or  it  riuist  be  a  mistake  of  one  party  in  connection 
with  the  fraud  of  the  other  in  taking  advantage  of  the  jnistake.^^ 
Where,  however,  no  mutual  mistake  is  shown  to  exist,  the  contract 
must  stand  as  written,  since  if  there  has  been  a  n^sunderstanding 
Ijetween  the  parties  no  contract  has  ever  been  entered  into  by  them, 
as  their  minds  have  never  met,  and  the  court  will  not  make  a  con- 
tract for  the  parties  which  they  themselves  did  not  make.^" 

to  effect  of  insuranee  policy,  see  note  v.  United  Ins.  Co.  2  Johns.  Ch.   (N. 

in  28  L.K.A.(N.S.)  831.  Y.)    030;  McHugli  v.  Imperial  Fire 

"  International  Ferry  Co.  V.  Amer-  Ins.  Co.  48  How.  Pr.    (X.  Y.)    230. 

if-an  Fidelity  Co.  207  N.  Y.  350,  101  Pennsiflvania. — Cooper  v.  Farmers' 

X.  E.  160.  Mutual  Fire  Ins.  Co.  50  Pa.  St.  29t), 

"  Scott  V.  Provident  ^lutual  Assoc.  88  Am.  Dec.  544. 
63  N.  H.  55C,  4  All.  702,  2  N.  Eug.  A'«f//aHc/.— Henckle    v.    Royal    Ex- 
Rep.  280.                                *  change  Assur.  Co.  1  Ves.  Sr."  320. 

"  United  States. — Head  v.  Provi-  ^^  Bryce  v.  Ijorillard  Fire  Ins.  Co. 

dent  Ins.  Co.  2  Cranch  (6  U.  S.)  127,  55    N.  'Y.    240,    14    Am.    Rep.    240. 

2  L.  ed.  229;  Graves  v.  Boston  Ma-  Mr.  Justice  Story  has  said  (Andrews 

rine  Ins.  Co.  2  Cranch  (6  U.  S.)  419,  v.  Essex  Fire  &  Marine  Ins.   Co.   3 

2  L.  ed.  324.  Mason    (U.   S.   C.   C.)    6,  Fed.  Cas. 

Alabama. — Clopton   v.   Mattin,   11  No.   374,   "A  court  of  equity   ought 

Ala.  187.  to  be  extremely  cautious  in  the  exer- 

Colorado. — Connecticut    Fire    Ins.  cise  of  such  an  authority,  seeing  tliat 

Co.  V.  Smith,  10  Colo.  App.  121,  51  it  trenches  upon  one  of  the  most  salu- 

Pac.  170.  tary    rules    of    evidence,    that    parol 

Connecticut. — Bishop  v.  Clay  Ins.  evidence   ought   not   to   be   admitted 

Co.  49  Conn.  107.  to  vary  any  written  instrument.     It 

Georgia. — Wyche  v.  Green,  11  Ga.  ought,  therefore,  in  all  cases  to  with- 

151.  hold  its  aid  where  the  mistake  is  not 

Missouri. — Tpsson  v.  Atlantic  Mu-  made    out    by    tlie    clearest    evideiu-e 

tual  ins.  Co.  40  Nfo.  33,  93  Am.  Dec.  ;i(eiirding    to    the    understanding    of 

293.  both  parties  and  upon  testimony  en- 

.\eir    York. — Mead   v.   Westchester  tirely  exact  and  satisfaetorv." 

Fire  Ins.  Co.  64  X,  Y.  454;  Lyman  ^^  Tcsson   v.   Atlantic   .Mutual  Ins. 
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A  jiclirv  not  in  aoi-onlanco  with  the  preliminary  a.urooniont  of 
insuranio  may  l>o  roformocl  after  an  art  ion  at  law  thereon  has  hcen 
ilefoiited :  ^  an*l  a  suit  in  equity  for  rcrdrmntiou  and  correetion  of 
an  alleued  mistake  in  a.  lire  policy  may  also  he  ancillary  to  and  in 
aid  of  a  suit  at  law  upon  the  poliey  souj2;ht  to  he  retoiiiied.^ 

The  petition  for  reformation  of  the  i»oliey  should  set  forth  fully 
and  precisely  the  eontraet  or  agreement  as  those  to  he  hound  hy 
it  had  made  and  understood  it,  so  that  it  may  be  seen  in  what  the 
mistake  consists.^  An  insured  need  not  procure  a  reformntion  of 
his  iHiliey  in  equity  so  as  to  show  a  waiver  of  a  forfeiture  before 
bringing  suit  on  the  jiolicy.  but  may  plead  waiver  or  estoppel  in 
avoidance  of  the  defense  of  foi-feiture.* 

§  3510.  Mistake  in  name,  or  date,  or  description  of  property.— 
Tf  a  policy  is  made  out  in  a  diU'ercnt  name  from  that  of  the  person 
whom  it  was  intended  to  insure  equity  will  correct  the  mistake.* 
Where  a  .policy  negotiated  on  behalf  of  a  firm  by  an  individual 
partner  is  made  out  by  mistake  in  the  name  of  the  partner  apply- 
ing, instead  of  ,the  partnership,  a  court  of  equity  will  decree  its 
reformation,  so  as  to  cover  the  partnership  interest,  even  after  loss.*' 
A  policy  which  is  made  out  in  the  name  of  the  mortgagor  by  mis- 
take may  also  be  reformed  so  as  to  cover  the  interest  of  a  mort- 
gagee.'   Thus  where  the  mortgagee  procured  a  policy  to  cover  his 


Co.  40  Mo.  33,  93  Am.  Dec.  293; 
Xew  York  Ice  Co.  v.  Nortliwestern 
Ins.  Co.  11  Abb.  419,  32  Barb.  (N. 
Y.)  534;  Ledvard  v.  Hartford  Fire 
Ins.  Co.  24  'Wis.  496;  Cooper  v. 
Farmer's  Ins.  Co.  50  Pa.  St.  299,  8S 
Am.  Dec.  544. 

^  Equitable  Safetv  Ins.  Co.  v. 
Hearne,  20  Wall.  (SV  U.  8.)  494,  22 
L.  ed.  398,  cited  in  Harvey  v.  Unit- 
ed States,  105  U.  S.  671,  688,  26  L. 
ed.  1212,  s.  c.  18  Ct.  CI.  47(),  13  Ct. 
CI.  338 ;  ]McMaster  v.  New  York  Life 
Ins.  Co.  99  Fed.  882,  40  C.  C.  A. 
119,  144;  Franklin  Ins.  Co.  v. 
Humiihrey,  65  Ind.  549,  557,  82  Am. 
Kep.  78. 

On  action  on  policy  as  bar  to  ac- 
tion to  reform  it,  see  note  in  12 
L.R.A.tN.S.)  907. 

2  Florida  Home  Ins.  Co.  v.  Boze- 
man,  58  Fla.  424,  50  So.  413. 

^  Davega  v.  Crescent  Co.  7  La. 
Ann.  228;  Able  v.  Union  Ins.  Co.  26 
Mo.  56;  Durham  v.  Fire  &  Marine 
Ins.  Co.  22  Fed.  468. 


^  German  American  Ins.  Co.  v, 
Hvman,  42  Colo.  156,  16  L.R.A. 
(N.S.)  77,  94Pac.  27. 

On  necessity  for  reforming  policy 
before  recovery  in  case  of  mistake, 
see  note  in  2  L.R.A. (N.S.)  548. 

*  Spare  v.  Home  Mutual  Ins.  Co. 
17  Fed.  568;  Abraham  v.  North 
German  Ins.  Co.  40  Fed.  717;  Gra- 
ham v.  Firemen's  Ins.  Co.  2  Disn. 
(Ohio)  255;  Hill  v.  Millville  Mutual 
Marine  &  Fire  Ins.  Co.  39  N.  J.  Eq. 
66;  Dearborn  v.  Niagara  Fire  Ins. 
Co.  17  N.  Mox.  223,  125  Pac.  606,  41 
Ins.  L.  J.  1605. 

AVlien  name  of  consignees  of  goods 
inserted  in  policy  instead  of  owner's 
name  -will  not  be  corrected,  sec  West- 
chester Fire  Ins.  Co.  v.  Wagner,  — 
Tex.  Civ.  App.  — ,  38  S.  W.  214. 

6  Keith  v.  Globe  Ins.  Co.  52  111. 
5]8,  4  Am.  Rep.  634. 

'  Esch  v.  Hom<!  Ins.  Co.  78  Iowa, 
.334,  16  Am.  St.  Rep.  443,  43  N.  W. 
229;  Sias  v.  Roger  Williams  Ins.  Co. 
8  Fed.  183;   Mitchell  v.  Aetna  Ins. 
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interest,  but  the  policy,  in  accordance  with  the  suggestion  of  the 
agent  of  the  company,  was  made  out  in  the  name  of  A,  who  was 
in  possession  of  the  property  and  whose  title  was  disputed  by  B, 
to  whom  it  was  afterward  adjudged,  it  was  held  after  loss  had  oc- 
curred that  the  policy  should  be  reformed  so  that  the  mortgagee 
might  recover.*  The  mistake  in  such  a  case  may  be  one  of  law, 
as  where  the  mortgagee  and  agent  of  insurer  supposed  that  a  policy 
issued  to  the  mortgagor,  payable  in  case  of  loss  to  the  mortgagee, 
wa;?  the  proper  legal  method  of  covering  the  interest  of  the  mort- 
gagee. Under  such  circumstances,  the  court  will  reform  the  policy, 
since  it  is  a  mutual  mistake  in  filling  out  the  papers,  and  it  is  also 
held  that  it  is  immaterial  whether  the  mistake  was  one  of  law  or 
fact.^  And  where  by  mistake  the  name  of  insured's  wife  was 
wrongly  inserted  as  the  owner  of  the  property  the  mistake  will  be 
corrected,^"  and  this  applies  where  the  husband's  name  was  in- 
serted by  mistake,  the  title  to  the  property  being  in  the  wife." 
Where  an  order  was  sent  to  an  insurer  to  insure  goods  on  the  ''Mary 
Galley,'"'  but  by  mistake  the  name  written  in  the  policy  was  "Mary," 
it  was  held  that  the  mistake  could  be  corrected  after  loss.^^ 

But  the  widow  of  assured  and  beneficiary  cannot  have  a  certificate 
refomied  so  as  to  make  the  date  conform  to  that  of  a  lost  or  mis- 
placed application  where  another  application  was  made  and  a 
certificate  thereon  was  issued  and  delivered  conditioned  that  no 
benefits  would  be  allowed  in  case  of  death  unless  the  certificate 
had  been  in  force  thirty  days,  and  insured  died  within  said  time.^^ 

An  in.«urance  policy  may  be  reformed  by  correcting  a  mutual 
mistake  in  the  description  of  the  premises;  ^*  for  in  case  of  a  mere 
mistake  in  the  descriplion  of  the  property,  equity  will  also  correct 
it  so  as  to  conform  to  the  intention  of  the  parties,^*  as  where  the 
land  upon  which   the  building  .stands  is  incorrectly  described.^^ 

Co.  6  Ohio  Dec.  420,  4  Ohio  N.  P.  Aid  Assoc,  v.  Banks,  112  .Aliss.  458, 

ISO.  73  So.  283. 

*  [>alen   v.   Ilanovcr  Fire  Ins.   Co.  ^*  German  Fire  Ins.  Co.  v.  Gueck, 

•  u  .Midi.  179,  34  N.  W.  (J54.  130  111.  345,  6  L.K.A.  835,  23  N.  E. 

8  Woodburv  Savinfjs  Bank  v.  Char-  112;  Carey  v.  Home  Ins.  Co.  97  Iowa, 

f.r  Oak  In.s.Co.  31  Conn.  517.  ni9,    (iO    N.    W.    920;    Hillerioh    v. 

*°  German  Ins.  Co.  v.  Davis,  6  Kan.  Franklin  Ins.  Co.  Ill  Ky.  255,  63  S. 

A  pp.  208,  51  Pac.  60,  27  Ins.  L.  J.  W.  592;    Delaware  Ins.   Co.  v.   Hill, 

.;15.  —  Tex.  Civ.  App.  — ,  127  S.  W.  283, 

"  German  Fire  Ins.  Co.  v.  Gueck,  39  Ins.  L.  J.  908. 

130  III.  .345,  ()  L.H.A.  8.35,  23  N.   K.  "  Home  Insurance  &  Bankiiij?  Co. 

112.  compare  Schmid  v.  V'irfjinia  Fire  v.  Lewis,  48  Tex.  622. 

A:  Marine  Ins.  ('o.  —  Tenn.  Ch.  App.  '^(lerman  Fire  Ins.  Co.  v.  (Jueck, 

— .  .37  S.  W.  1013.  130  111.  .345,  6  L.R.A.  835.  23  N.  E. 

'*  I'.afes   V.   Grabham,   HoK    K.    P..  112.      See    also    Home    Insurance    & 

U;9.  2  Sidk.  444.  Hanking  Co.  v.  Myer,  93  111.  271. 

*' Missi.ssipf>i    Benevolent    Mutual 
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So  also  where  (lie  policy  was  drawn  uj)  (a  cover  a  ''inillliousc,"  but 
the  lueinoraiuhuii  wliieh  the  elerk  ol"  (ho  eonipaiiy  had  drawn  up 
called  for  ius'ura.nce  on  a  "gristmill/'  it  was  lield  that  the  mistake 
could  be  corrected,  even  though  alter  loss,  and  notwithstanding  the 
fact  that  the  policy  had  been  read  by  the  insured  before  leaving 
the  oflice.^''  AVhere  the  insured  gave  the  agent  of  the  insurer  a  bill 
o(  lading  calling  for  eighteen  boxes,  which  he  by  mistake  indorsed 
on  the  policy  ''eight  boxes,"  the  insured  was  held  culillcd  to  iia\e 
the  policy  reformed." 

It  is  held  that  it  is  not  a  prerequisite  to  an  action  at  law  on'  a 
policy  in  the  correct  name  of  insured  that  a  suit  be  brought  in 
equity  for  reformation  of  the  policy  on  the  ground  of  mistake, 
etc.,  since  it  may  be  averred  in  the  law  action  that  the  policy  was 
made  to  assured  in  the  name  therein  set  forth;  ^^  and  an  action  to 
reform  a  written  contract  as  to  insured's  name  so  as  to  conform  to 
the  contract  actually  made  and  to  enforce  the  contract  as  reformed 
constitutes  but  one  cause  of  action;  2°  and  when  the  court  exercises 
the  functions  of  one  of  law  and  of  equity  at  the  same  time  it  may 
be  reformed  ui)on  proper  pleadings  upon  a  trial  of  the  case  in  which 
the  mistake  is  shown.  And  this  applies  where  the  suit  is  brought  to 
conform  a  policy  in  case  of  misdescription  of  the  property  by 
mistake.^ 

§  3511.  Correction  of  mistakes:  reformation  of  policy:  gener- 
ally.— It  is  is  held  that  the  policy  will  be  reformed  when  it  cr)n- 
taius  a  mistake  as  to  the  duration  of  the  risk,^  or  as  to  the  amount 
on  a  life  policy,  though  the  beneficiary  w^as  not  cognizant  of  the 
mistake.^  "Where  a  mutual  company  issued  a  policy  of  insurance 
which  provided  that  the  insurance  should  be  governed  by  the  con- 
stitution and  by-laws  of  the  company  and  annexed  to  the  policy 
a  number  of  by-laws  denominated  "conditions  of  insurance,"  it 
was  held  that  the  policy  should,  on  application  of  the  insured,  be 
reformed  so  as  to  conform  to  those  conditions  only  which  were  an- 
nexed.*    In  order  to  correct  a  mistake  in  a  policy  of  insurance 

"  Phoenix  Fire  Ins.  Co.  v.  Gurnee,  Civ.  App.  — ,  127  S.  W.  283,  39  Ins. 

1  Paige  Ch.  278,  19  Am.  Dec.  431.  L.  ,T.  908. 

^8  Briso-so  v.  Pacifrr-  Mutual  Ins.  ^  North  American  Ins.  Co.  v.  Whip- 
Co.  4  Daly  (X.  Y.)  246.  pie,  2  Biss.   (U.  S.  C.  C.)  418,  Fed. 

^^  Lumberman's  Mutual  Ins.  Co.  v.  Cas.  No.  10,315 ;  Mercantile  Ins.  Co. 

Bell.  100  111.  400,  45  N.  E.  130,  aff'g  v.  Jayncs,  87  111.  199;  Devereaux  v. 

03  111.  App.  07.     See  Kirschbaum  v.  Sun   Fire  Ins.  Co.  31  Hun   (N.  Y.) 

Hanover  Fire  Ins.  Co.  16  Ind.  App.  147,  4  N.  Y.  Supp.  055. 
000,  45  N.  E.  1113.  3  Gray  v.  Supreme  Lodge,  Knights 

20  German  Ins.  Co.  v.  Davis,  6  Kan.  of  Honor,  118  Ind.  293,  20  N.  E.  8.33. 
App.  268,  51  Pac.  60,  27  Ins.  L.  J.       miller  v.  Ilill.sbrough  Mutual  Fire 

315.  Assurance  Assoc.  44  N.  J.  Eq.  224, 

1  Delaware  Ins.  Co.  v.  Hill,  —  Tex.  10  Atl.  106,  14  Atl.  278. 
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recourse  may  be  had  to  the  original  memorandum  of  appHcation 
and  indorsements  thereon  which  show  acceptance  thereof  by  the 
company.^  Though  a  court  of  equity  would,  perhaps,  more  readily 
relieve  the  party  who  did  not  draw  up  the  iijstrument  from  the 
result  of  mistake  than  one  who  did,  still  it  has  been  held  that 
the  insurer  having  drawn  up  a  policy  of  insurance  may  have  the 
same  reformed  upon  application  to  a  court  of  equity.  Thus  where 
a  certificate  in  a  mutual  benefit  society  should  have  been  issued 
for  one  thousand  instead  of  two  thousand  dollars,  it  was  held  that 
the  insured  was  entitled  to  a  reformation  of  the  document.^  A 
court  of  equity  has  power  to  reform  a  contract  where,  by  reason  of 
a  mutual  mistake  of  law  as  to  the  effect  of  language  used,  the  inten- 
tion of  the  parties  is  not  expressed.'  If  a  court  of  equity  once 
assumes  jurisdiction  to  correct  a  mistake  in  a  policy,  it  is  held  that 
it  will  retain  jurisdiction  to  decide  all  the  issues  involved.* 

It  will  be  seen  from  a  large  number  of  the  cases  which  we  have 
cited  that  the  policy  may  be  reformed  after  loss  as  well  as  before 
if  the  insured  has  not  been  guilty  of  laches.^     And,  as  a  general 

5  Lippiacott  v.  Louisiana  Ins.  Co.  Wis.  240,  6  N.  W.  805.     See  §  161a 

3  La.  540,  23  Am.  Dee.  467.  herein. 

^  Gray  v.  Supreme  Lodge  Knights  ^  United  States. — Oliver  v.  Mutual 

of   Honor,   118   Ind.   293,   20   X.   E.  Commercial  Ins.  Co.  2  Curt.   (U.  S. 

833.    "If  the  true  agreement  and  the  C.  C.)  2/7,  Fed.  Cas.  No.  10,498. 

•onsequent  mistake  in  tlie  written  in-  7/^/«o/-s.— Keith   v.    Globe  Ins.   Co. 

strument   be  established   by  the  evi-  52  111.  518,  4  Am.  Rep.  634. 

donee,  can   a  court   ol   efjuity  refuse  Keutuch;/. — Franklin  Fire  Ins.  Co. 

relief    because    it    appears    that    the  v.  Hewitt,  3  B.  Mon.   (Ky.)   231. 

jiarty    seeking    relief    himself    drew  Maine. — National  Traders  Bank  v. 

the  instrument,  unless  it  be  a  prin-  Ocean  Ins.  Co.  62  Me.  519. 

.iple  in  a  court  of  equity  not  to  re-  Ma.<isaeliusetts.—Bmneit     v.     City 

lieve   a   party   against   his   own   mis-  Iiis.  Co.  115  Mass.  241. 

take.s.     There  is  no  su<-h  principle  in  Miehif/an.—Bak'n  v.  Hanover  Firo 

a  court  of  cjuity.     Connnon  mistake  I^S;  Co   67  Mich    1'9,  34  N.  W    654. 

IS  the  ordinarv  head  of  jurisdiction,  ^^'^'f"''  ^,':"'^^-r^'V.'    I'P'l  ^    3-^^*" 

and  every  partv  who  comes  to  be  re-  '^hestor  Inre  Ins.  Co   o5  N.  Y    65/ 

,-       ,      '    •     . '^                 i.    ,..u„u  Otiio. — Harris  V.  (  olmnbia  Ins.  Co. 

hevcd    against    an    agreement    which  ^g                       5j  ^^^^^    ^^^    ^^g 

he  has  signed,  by  whomsoever  drawn,        7,,m.-Delaware  Ins.  Co.  v.  Hill, 

comes  to  be  relieve.l  against^  his  own  _  .p^^.    ^iv.  ,\pp.  -,  127  S.  W.  283, 

mistakes.       Ball  v.  Stone,  1  Sim.  6c  ;jf)  j^^j.    j^  j    ()(,g    rjjg 
St.  210,  1  L.  J.   (O.  S.)   Ch.  214.  24       A'^r/Za/k— Bates  v.  Grabham,  Holt, 

R.  R.  170,  per  the  vice-chancclldr.  j^    j>    4(;()    2  Salk.  444. 

■f  Welch  v.  Welch,  13  Ky.  L.  Rep.        On   efl'ect  of  delay  in  seeking  re- 

»i.39.     See  Titus  v.  Rochester  Ins.  Co.  Hcf  from  mistake  in   insurance  con- 

97  Kv.  567,  28  L.R.A.  478,  53  Am.  tract,   see   note   in    28    L.R.A.(N.S.) 

St.  Hep.  426,  31  S.  W.  127.  H90. 

'  Ilammel    v.    Queen    Ins.    Co.    50        See  §  3514a  herein. 
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rule,  oquily  will  grant  relief  and  reform  the  poliev  iii  case  of  fraud, 
aeeident.  or  mistake.^" 

§  3512.  Correction  of  mistake  of  agent  of  insured  in  procuring 
policy. —  If  one  a[)j)lies  for  insurance  as  an  a^enl.  it  beinii;  known 
to  the  in.MMer  that  he  aets  as  sueh,  and  an  agreement  is  made  l)y 
the  eompany  to  assume  the  risk,  it  is  licld  that  such  words  should 
be  inserted  I'v  the  insurer  in  the  policy  as  it  is  customary  to  insert 
in  order  to  make  a  binding  contract.  Thus  where  application  was 
made  by  one  D.  R.  McKay,  an  insurance  broker,  for  insurance, 
which  the  company  accejUed,  and  in  response  to  a  request  from 
the  company  for  the  names  to  be  written  in  the  policy  McKay 
replied.  "McKay,  on  account,  of  McLimont  and  payable  to  him  or 
order."'  and  the  policy  was  issued  accordingly,  the  insurers  knew 
that  McKay  and  ]Mci.imont  were  acting  as  agents  from  a  letter 
shown  them  by  McKay,  but  did  not  know  the  name  of  the  prin- 
cipal. It  was  held,  in  an  action  by  the  owner  to  have  the  policy 
reformed  by  insertion  of  the  words  "as  agent  and  for  whom  it  may 
concern,"  that  a  decree  reforming  the  policy  would  be  made." 
The  fact  that  McKay  acted  as  agent  was  known  to  the  insurer,  and 
though  '"'a  mistake  was- made  in  declaring  the  interest,  it  was,  as 
Lord  Ellenborough  said,  a  mistake  in  executing  a  power  reserved 
to  the  agent  by  a  complete  and  binding  contract,  in  which  power 
the  underwriter  had  no  interest,  save  that  it  should  be  rightly 
executed  so  that  he  may  obtain  the  premium,  and  have  a  valid 
title  to  retain  it,  and  over  which  he  can  justly  exercise  no  control." 
A  court  of  equity  will  also  reform  a  policy  so  as  to  make  it  con- 
form with  the  intent  and  agreement  of  the  parties  where  an  agent 
of  insurer  by  inadvertence  or  mistake  writes  a  policy  differently 
from  the  manner  requestcd.^^  So  a  policy  issued  by  mistake  to  a 
man  who  had  no  title  to  the  premises  insured,  which  were  owned 
by  his  wife,  will  be  reformed  and  enforced  in  her  favor,  where  the 
iigent  who  issued  it,  and  who  was  wholly  relied  upon  by  the  insured 
to  have  the  papers  in  proper  form  knew  the  facts  as  to  the  title." 
But  an  insured  is  not  entitled  to  a  reformation  of  a  policy  de- 
livered to  and  accepted  by  him,  and  to  a  recovery  on  the  policy 
as  reformed,  on  the  theory  that  it  did  not  contain  a  provision  for 

"  German  Ins.  Co.  v.  Miller,  39  111.  "  German  Fire  Ins.  Co.  v.  Gueck, 

App.  633;  German  Ins.  Co.  v.  Clark  1:50  111.  345,  6  L.R.A.  835,  23  N.  E. 

(Ky.  Sup.  Ct.)  14  Kv.  L.  Rep.  810.  112.      See   also   German   Ins.   Co.  v. 

li  Oliver    v.     Commerfial     Mutual  Davis,  G  Kan.  App.  268,  51  Pac.  60, 

Marine  Ins.  Co.  2  Curt.  (U.  S.  C.  C.)  27  Ins.  L.  J.  315.     Compare  Schmid 

277,  Fed.  Cas.  No.  10,498.  v.  Virginia  Fire  &  Marine  Ins.  Co. 

12  Phoenix  Ins.   Co.   v.   Bovett,  77  —  Tenii.  Ch.  App.  — ,  37  S.  W.  1013. 

Ark.  41,  90  S.  W.  284.     See  §  517 

herein. 
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which  he  stipulated,  where  there  is  nothing  to  show  that  the  in- 
surer did  not  deUver  the  poHcy  which  it  intended  to  deUver,  al- 
though the  agent  who  secured  the  application  understood  that  the 
policy  should  contain  such  provision,  if  he  was  mere  soliciting 
agent  without  power  to  issue  policies.^* 

Testimony  of  mortgagees  who  had  taken  the  mortgage  for  pur- 
chase money  on  a  sale  of  insured  property,  that  on  making  an 
indorsement  assigning  the  policy  making  the  loss  payable  to  them, 
ihey  requested  the  agent  to  put  the  policy  in  a  shape  that  would 
fully  protect  them,  and  he  agreed  to  do  so,  and  said,  after  making 
the  indorsement,  that  he  had  insured  them,  and  not-  the  mort- 
gagor,— is  insufficient,  especially  when  disputed  by  the  agent,  to 
warrant  a  reformation  of  the  contract  of  indorsement  so  as  to 
make  a  separate  independent  contract  of  insurance  with  them, 
which  would  not  be  affected  by  the  mortgagor's  breach  of  the 
conditions  contained  in  the  policy. ^^ 

§  3513.  Mistake  in  stating  interest  of  insured.— If  the  interest 
of  the  insured  is  wrongly  described  in  the  policy  it  may  be  cor- 
rected. So  where  the  interest  of  assured  is  that  of  a  mechanic's 
lien,  but  it' is  described  in  the  policy  as  that  of  mortgagee,  the 
insured  is  entitled  to  show  such  mistake  and  to  recover  on  the 
corrected  policy ;  ^^  and  if  the  policy  issued  does  not  cover  the  inter- 
ests which  it  was  agreed  it  should  cover  it  may  be  reformed."  But 
where  the  nmtual  mistake  as  to  the  interest  intended  to  be  covered 
is  one  of  law  the  policy  cannot  be  reformed."  Nor  can  the  policy 
be  reformed  to  cover  the  interests  of  children  of  the  insured,  merely 
because  she  supposed  she  was  insuring  their  interests  as  well  as  her 
own,  when  nothing  was  said  at  the  time  of  the  insiuance  as  to 
the  nature  and  extent  of  the  interest  insured.^^ 

§  3514.  Reformation  of  renewal  policy  to  conform  to  former  one. 
—Where  an  in.-urcr  agrees  U)  renew  a  policy  it  would  seem  that 
the  insured  would  have  a  right  to  expect  that  the  policy  would 
contain  the  same  conditions  and  be  in  substance  the  same  as  the 
I'ornier  contract.^"     And  it  may  be  presumed  that  no  departure 

"P^loars  V.  Aetna  Life  Ins.  Co.  144  hurst    v.    Star    Ins.    Co.    W    Iowa, 

N.    Car.    2.TJ,    11    L.K.A.(N.S.)    357  3U4. 

(annotated  on  rclormation  of  insur-        i' Phenix   Ins.   Co.  v.   Milliard,  50 

;ince  policy  for  nii-stake  of  soli<'iting  Fla.  5!t(»,  52  So.  799. 

iijrent  ),  5G  S.  K.  915.  ^8  ^V^.^tdiester    Fire    Ins.     Co.    v. 

"i*  .Meiswinkel   v.   St.    Paul   Fire  &  Wafjncr,  —   Tex.   Civ.   App.  — ,  38 

Marine  Ins.  Co.  75  Wi.s.  147,  0  L.K.A.  S.  W.  214. 

'()()  4:{  N   \V   0()9.  *^  Hartford  Fire  Ins.  Co.  v.  Ilaas, 

'  »8  Stout    v.'cilv   Fire  Ins.   Co.   12  87  Ky.  531.  2  L.K.A.  (i4.  9  S.  W.  720. 
Iowa    371,  79  Am.   Dec.  539;  Loug;-        ^o  j^aj-rett  v.  Union  Ins.  Co.  7  Cusli 
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will  be  nuulc  from  tbo  Icrnis  of  siuli  fdiiucr  ]Hilicy.^  Thus,  where 
a  person  requests  the  insurer  to  issui'  a  jiohcy  like  a  previous  one 
to  the  Siune  i)arty.  and  in  copyiuL!;  from  the  previous  poliey  the 
word  "thenee"  Is  by  mistake  substituted  for  the  word  "there,"  equity 
will  reform  the  poliey  in  this  respect.^  So,  also,  where  tlie  com- 
pany solii-iled  the  renewal  of  a  lire  poliey,  it  being  understood  that 
the  two  polieies  were  to  be  the  same,  it  was  held  that  the  renewed 
poliey,  containing  a  ''company  insuranee  clause"  which  was  not 
in  the  former  policy,  would  be  reformed  by  the  exclusion  of  such 
clause.^ 

§  3514a.  Reformation  or  cancelation  of  policy  after  loss  or 
death. — As  we  have  slated  under  a  preceding  section  a  policy 
may  be  reformed  after  loss  as  well  as  before  if  insured  has  not  been 
guilty  of  laches.*  So  a  bill  may  be  maintained  to  reform  a  written 
policy  of  insurance  after  loss,  upon  the  ground  that  it  does  not 
express  the  intent  of  the  contracting  parties.^    But  a  policy  on  a 


(61  Mass.)  175.  But  see  McHugh  v. 
Imperial  Fire  Ins.  Co.  48  How.  Pr. 
(N.  Y.)  230. 

1  Hav  V.  Star  Fire  Ins.  Co.  77  N. 
y.  235',  33  Am.  Rep.  007. 

2  Providence-Washington  Ins.  Co. 
V.  Brummelchami),  58  Fed.  918. 

2  Palmer  v.  Hartford  Fire  ins.  Co. 
54  Conn.  488,  9  Atl.  248,  4  N.  Eng. 
Rep.  470,  and  cases  cited.  In  this 
case  the  insured  did  not  read  the 
policy,  and  the  court  held  that  he 
was  not  precluded  from  his  remedy 
by  the  omission,  since  he  had  relied 
upon  the  agreement  and  good  faith 
of  the  company,  and  that  the  com- 
pany could  not  apply  the  rule  to  its 
own  advantage;  that  the  insured  was 
not  guilty  of  negligence  in  not  read- 
ing the  policy  when  it  had  by  its  own 
act  inserted  in  the  i-enewed  policy  the 
clause  producing  the  variation  which 
was  to  its  own  advantage.  See 
Phoenix  Ins.  Co.  v.  Hoffheimer,  46 
Miss.  645,  where  agent  was  recjuested 
to  issue  the  policy  to  conform  to  an- 
other but  failed  to  do  so  and  it  was 
refonned.  See  also  Van  Tuyl  v. 
Westchester  Fire  Ins.  Co.  55  N.  Y. 
657. 

*  §  3511  herein  and  cases  cited 
(near  end  of  section). 

*  Snell  V.  Atlantic  Fire  &  Marine 


Ins.  Co.  98  U.  S.  85,  25  L.  ed.  52. 
Ciled  in : 

United  States. — Adams  v.  Hender- 
son, 168  U.  S.  573,  579,  42  L.  ed. 
587,  18  Sup.  Ct.  179;  Thompson  v. 
Phenix  Ins.  Co.  136  U.  S.  287,  296,  34 
L.  ed.  412,  10  Sup.  Ct.  1019;  Elliott 
V.  Saekett,  108  U.  S.  132,  142.  27 
L.  ed.  682,  2  Sup.  Ct.  375 ;  Barnes  v. 
District  of  Columbia,  22  Ct.  CI.  394; 
Chicago  &  A.  R.  Co.  v.  Green,  114 
Fed.  676,  677 ;  Moffett  Co.  v.  Roches- 
ter, 82  Fed.  257;  Western  Assur.  Co. 
V.  Ward,  75  Fed.  341,  21  C.  C.  A. 
378,  380;  Abraham  v.  North  German 
Ins.  Co.  40  Fed.  723;  Ferguson  v. 
Dent,  29  Fed.  7. 

Connecticut. — Park  Bros.  v.  Blod- 
gett  &  Clapp  Co.  64  Conn.  28,  36,  29 
Atl.  133;  Bishop  v.  Clay  Fire  & 
Marine  Ins.  Co.  49  Conn.  177. 

Michigan. — Kiels  v.  Niagara  Fire 
Ins.  Co.  117  Mich.  469,  475,  76  N. 
AV.  155. 

Minnesota. — Spurr  v.  Home  Ins. 
Co.  40  Minn.  424,  427. 

Netv  York. — Curtis  v.  Albee,  167 
N.  Y.  360,  365,  60  N.  E.  660;  Funch 
v.  Abenheim,  20  Hun,  18;  Kelly  v. 
Connecticut  Mutual  Life  Ins.  Co.  50 
N.  Y.^Supp.  139,  27  App.  Div.  336, 
342. 
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vessel  to  port  in  Cuba,  thence  to  port  of  advice,  and  discharge  in 
Europe,  cannot  be  reformed  after  a  loss,  on  the  sole  ground  of 
a  usage  that  vessels  making  a  voyage  to  Cuba  should  visit  one  port 
to  discharge  their  cargo,  and  another  port  to  take  a  return  cargo.^ 
And  when  the  reformation  of  a  policy  to  include  a  port  not  named 
therein,  on  the  ground  that  such  a  usage  existed,  is  denied  because 
of  the  absenca  of  any  ambiguity  in  the  contract,  and  because  of 
the  lack  of  evidence  of  the  usage  itself,  and  the  case  is  found  to 
be  one  of  mere  deviation,  the  court  Avill  not  decree  the  return  of 
the  premium,  since  that  is  forfeited  to  the  underwriters^ 

A  mutual  benefit  certificate  may  be  reformed,  after  the  death 
of  the  member,  to  make  the  benefit  payable  to  his  administrator, 
where,  by  the  mutual  misapprehension  of  the  legal  effect  of  the 
hmguage  used,  it  failed  to  make  the  benefit  so  payable,  as  the 
l)arties  intended.* 

But  a  policy  cannot  after  loss  be  reformed  as  to  description  of 
location  of  property  in  the  absence  of  evidence  that  the  words 
asked  to  be  inserted  were  omitted  by  mistake,  even  though  insured 
had  supposed  that  they  had  been  inserted;  ^  and  an  action  after  loss 
to  cancel  policy  for  fraud,  or  to  restrain  a  suit  at  law  therein,  cannot 
be  maintained  by  insurer  in  the  absence  of  some  special  circum- 
stances of  a  nature  to  cause  irreparable  loss  to  him,  if  he  is  not 
permitted  a  remedy  in  cc{uity.^° 

§  3514b.  Equity:  revival  of  restoration  of  policy. — If  a  creditor 
holds  a  policy  on  his  debtor's  life  in  a  large  amount,  and  shortly 
after  his  death,  while  the  fact  is  still  unknown  to  either  insurer 
or  the  creditor  surrenders  his  policy  and  accepts  a  much  smaller 
paid-up  policy  in  lieu  thereof,  all  parties  to  the  exchange  acting 
on  the  basis  that  assured  is  still  alive,  the  creditor  is  entitled, 
upon  discovering  the  facts,   to  have  the  original  policy  revived 

Tihode  Island.— JiwdQi- y.  Ryder,  19  lief  Assoc.   65  X.  II.  176,  5  L.R.A. 

R.  I.  1H8,  lUO,  32  All.  919.  712,  18  Atl.  745. 

Virginia. — Massie    v.    Hei.skell,    80        ^Dougherty  v.  Grcemvich  Ins.  Co. 

Va.  789,  801.  —  X.  J.  Eq.  —   33  Atl.  295. 

Washington. — Dennis   v.   Northern        '°  Bankers  Reserve  Lite  Ins.  Co.  v. 

Pacific  R.  R.  Co.  20  Wa.sli.  320,  324,  Oniberson.  123  Minn.  285,  48  L.R.A. 

55  Pac.  210.  (X.S.)  265,  iuid  nc.te.  143  X.  \V.  735.  , 

^  Ilearne  v.  Xew  Kn^rland  Mutual        On  power  (if  equity  to  take  juris- 

Marine  Ins.  Co.  20  ^Vall.  (87  U.  S.)  diction   of  suit   to  cancel   policy  for 

488,  22  L.  ed.  395.     Distinfjidshed  in  Iriiud  and  to  enjoin  suit  at  law  on  the 

McCall  V.  Sun  .Mutual  Ins.  Co.  (id  X.  policy,  see  notes  in  12  L.R.A. (X.S.) 

Y.  514.  SSI,  48  L.R.A. (X.S.)  265. 

'  Hearne  v.   Xew    I'ingland   Mulual        As    to    cancelation     of    policy    in 

Life   Ins.   Co.   20    Wall.    (87   U.   S.)  equity,    see    §§    1664,    1674    et    seq. 

488,  22  L.  ed.  395.  herein. 

'  Eiistman  y.  Provident  Mutual  Re- 
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and  ivinsiatfd  in  iHniity  on  llic  lirouiul  lliat  the  cxclian.i;v  was 
olVcvtod  nndor  the  iutliuiui'  of  a  inulual  inisttiko  of  fact.^^  And, 
if.  after  a  niotlur  lias  MTUivd  a  jtolioy  of  insurance  upon  her  life 
l>avablo  to  lui  son.  if  lu'  sinvivi>s  her,  and,  if  not,  to  her  estate,  the 
son  pay.s  the  preniiuuis  on  the  insurance  for  and  as  tlie  a,u;ent  of 
his  mother,  and  the  insurance  conijiany  then  induces  him,  through 
false  repre.sentations  that  the  pohcy  is  a  \v;mcrin.<;  contract  and 
void,  tti  surrender  it  upon  receipt  by  him  of  the  premiums  paid, 
he  is  entitled  to  mainlain  a  hill  of  ecfuity  to  revive  tiie  policy." 
But  equity  will  not  at  suit  of  an  administrator  restore  or  revive 
a  policy  knowingly  permitted  to  lai)se  by  nonpayments  during 
insured's  absence  after  an  unexplained  disappearance." 

§  3515.  When  equity  will  not  reform  policy. — The  insured  can- 
not obtain  a  reformation  of  the  policy  where  he  has  just  brought 
suit  upon  it  as  written  and  failed  to  recover,  since  by  bringing  suit 
and  averring  that  the  policy  contained  the  contract  of  the  par- 
ties, he  has  elected  his  remedy  and  cannot  afterward  allege  the 
policy  to  be  incomplete  or  incorrect.^*  As  we  have  stated  in  the 
preceding  sections,  the  mistake  must  be  shown  to  have  been  a  mu- 
tual one  and  the  fact  appear  that  the  parties  had  actually  contract- 
ed, otherwise  equity  will  not  interfere.  It  cannot  do  that  which 
the  parties  themselves  have  not  mutually  intended  to  do.  Thus 
where  the  agent  of  the  insurer  and  the  insured  each  had  in  mind 
a  difiercnt  building  when  the  policy  was  issued,  it  was  held  that 
the  insured  could  not  have  the  policy  reformed,  since  there  had 
been  no  mutual  mistake  and  the  policy  only  expressed  the  contract 
as  understood  by  one  of  the  parties  thereto,  the  evidence  showing 
it  to  be  understood  differently  by  the  other ;  consequently  no  actual 
contract  had  been  made."  Equity  cannot  do  that  which  the  parties 
themselves  have  not  mutually  intended  to  do.  It  will  not  make  a 
contract  for  the  parties  which  they  have  not  themselves  intended 
to  make  and  have  not  made.  So  where  a  father  who  owned  prop- 
erty had  his  son  procure  insurance  thereon,  the  i)olicy  being  issued 

11  Rieeel  v.  American  Life  Ins.  Co.  v.  Proviclence- Washington  Ins.  Co.  16 
140  Pa  St.  193,  11  L.R.A.  857,  23  Pet.  (41  U.  S.)  495,  10  L.  ed.  1044. 
Am.  St.  Rep.  225,  21  Atl.  392.  As  to  action  on  pohcy  as  bar  to 

12  Heinlein  v  Imperial  Life  Ins.  action  to  reform  it,  see  note  in  12 
Co.   101   Mich.   250,   25   L.R.A.   G27,  L.R.A. (N.S.)    907. 

45  Am.  St.  Rep.  409,  59  N.  W.  015.        "  Mead   v.   Westchester   Fire   Ins. 

13  Murphy  v.  Metropolitan  Life  Ins.  Co.  04  X.  Y.  453,  454.  See  also 
Co.  155  N.  Y.  Supp.  1002.  Home  Jns.  Co.  v.  Adler,  71  Ala.  516; 

1*  Washburn  v.  Great  Western  Ins.  New   York  Ice   Co.  v.   Northwestern 

Co.  114  Mass.  175.     See  also  Stein-  Ins.  Co.  31  Barb.   (N.  Y.)    72,  s.  c. 

bach  V.  Relief  Fire  Ins.  Co.  12  Hun  20  How.  Pr.  424;  Severance  v.  Con- 

(N.  Y.)   640,  aft'd  77  N.  Y.  498,  :53  tinental  Ins.  Co.  5  Hiss.  (U.  S.  C.  C) 

Am.   Rep.   055;    Sanger  v.    Wood,   3  150,  Fed.  Cas.  No.  12,080. 
Johns.  Ch.    (N.  Y.)    410;    Carpenter 
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in  the  son's  name,  hoping  in  this  way  to  avoid  embarrassment  by 
his  creditors  in  the  collection  of  the  money  in  case  of  loss,  it  wa,^ 
held  that  the  court  would  not  substitute  the  father's  name  for  that 
of  the  son,  since  it  had  been  the  intent  of  the  parties  to  issue  the 
policy  in  the  son's  name,  and  the  court  said:  "If  we  now  reform 
the  policy  so  as  to  make  it  payable  to  E.  T.  B.,  we  shall  do  so  not 
only  in  the  absence  of  any  mistake,  but  we  shall  make  a  contract 
in  behalf  of  E.  T.  B.,  which  both  he  and  his  coplaintiff  took  pains 
to  avoid.  It  is  manifest  that  to  do  so  would  be  a  most  extraordinary 
exercise  of  equitable  power,  for  which  the  law  affords  no  war- 
rant." " 

A  court  of  equity  will  not  make  a  contract. .  In  all  cases  it  is 
necessary  to  show  that  the  agreement  was  actually  concluded,  but 
was  not  correctly  expressed  in  the  instrument."  If  the  insured  is 
not  misled  by  any  acts  of  the  insurer,  he  cannot  obtain  a  reforma- 
tion of  a  policy  on  the  ground  that  he  was  not  aware  of  a  provision 
therein.^*  And  where  the  statements  in  the  policy  as  to  the  interest 
of  the  insured  in  the  i)roperty  conform  to  the  statements  made  at 
the  time  of  the  application  for  insurance  and  as  embodied  in  the 
written  application,  the  policy  will  not  be  reformed  so  as  to  state 
the  interest  differently  from  that  stated  at  the  time  of  application.^^ 
A  policy  made  according  to  the  instructions  of  the  yisured  cannot 
\)e  amended  to  conform  to  his  intent,  of  which  the  insurers  were 
ignorant.^"     Equity  also   will  not  reform   a  contract  where   the 

^^  lialdwin    v.    State    lus.    Co.    60  penter  v.  Providence- Washington  Ins. 

Ir.wa.  497,  12  Ins.  L.  J.  371,  15  N.  Co.  4  How.    (45   U.   S.)    224,  11  L. 

W.  :^.O0.  ed.  949;   Phenix  Ins.  Co.  v.  Wilcox 

17  MacKenzie  v.  Coulson,  L.  R.  8  &  Gibbs  Guano  Co.  65  Fed.  730,  13 

Eq.  3(58.  C.  C.  A.  88,  94,  25  U.  S.  App.  201; 

1^  McCoiTiiick   V.    Orient    Ins.    Co.  Berrv    v.    Ginaca,    6    Sawv.    390,    5 

86  Cal.  260,  24  Pac.  1003.  .Fed.'481;  Pierpont  v.  Fowle,  Woodb. 

i^Mocller   v.    American    Fire   Ins.  &  .M.  29,  Fed.  Cas.  No.  11,152;  Baker 

Co.  52  Minn.  336.  54  X.  W.  189.  v.  Biddie,  Baldw.  407,  Fed.  Cas.  No. 

2°  Graves  V.  Boston  Marine  Ins.  Co.  764;   Andrews  v.  Essex   Fire  &  Ma- 

2  CranHi  (6  U.  S.)  419,  2  L.  ed.  324.  rine  Ins.  Co.  3  Mason,  10,  Fed.  Cas. 

Cited  in  :  No.  374. 

I'nilefl  Stales. — Snell    v.    Atlantic  Alaska. — Allen  "v.  Myers,  1  Alaska, 

Fire  &  Marine  Ins.  Co.  98  U.  S.  85,  117. 

ilO,  25   L.  ed.  54;   Oelrichs  v.  Spain  Louisiana. — Reeve   v.    Phenix   Ins. 

(Oelrichs  v.  Williams)    15  Wall.   (82  Co.  23  La.  Ann.  219,  221. 

r.    S.)    228,   21    L.   ed.  44;    Phoenix  il//.s.soMr/.— Tesson  v.  Atlantic  Mu- 

Mutual    Life   Ins.    Co.   v.    Bailev,   13  tual  ins.  Co.  40  Mo.  33,  36,  93  Am. 

Wall.  (80  V.  S.)  621,  20  L.  cd.^'jO:};  Dec.  29.3;  Wise  v.  St.  Louis  IMarine 

Parker  v.  Winnepiseofree  Lake  Cot-  Ins.  Co.  23  Mo.  80,  85. 

ton  &  Woolen  Co.  2  Blatclil'.  551,  17  .\ew  Jersei/. —  Henderson  v.  Stokes, 

L.  fd.  ;};{7;  Hipp  V.  liabiti,  19  How.  42  N.  J.  Eq'.  586,  589. 
(60  U.  S.)   278,  15  L.  ed.  635;  Car- 
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]>U';ulinL:.s  do  not  allriie  oilluT  framl  or  lluit  its  terms  are  difTeront 
from  tliose  the  parlios  intended.  It  is  not  suHioient  to  aver  only  a 
misunderstandin-i  of  the  loual  vWcri  of  tlie  plain  tx^rms  of  the 
polii'v  by  the  one  pr»)(iiriii<;  it.  'I'luis,  where  the  hnshand  and 
wife  inter|>leadetl  in  an  action  npon  a  policy  procured  by  the 
Inisband  npon  her  life,  he  payini:;  the  ]iremiums  and  retaining  the 
policy,  payable  fonr  years  thereafter  to  her  if  livino;,  but  if  not  then 
to  him,  and  she  wa.s  living  at  the  time  it  matured,  but  had  begun 
suit  for  divorce,  it  was  ho4d  that  she  was  entitled  to  the  proceeds 
and  it  could  not  be  reformed  so  as  to  be  payable  to  him,  though 
he  alleged  that  he  believed  it  to  have  been  payable  to  him  unless 
she  died  before  it  matured.^  And  it  is  held  that  a  policy  in  which 
the  wife  is  beneficiary  cannot  be  reformed  on  the  ground  that  her 
husband  has  been  granted  a  divorce  from  her.^  When  the  policy 
clearly  designates  a  certain  subject  of  insurance,  it  cannot  be 
changed  to  cover  a  different  subject  on  proof  that  the  agent  of  the 
insured  by  mistake  described  other  property  in  his  application  than 
that  intended  to  be  insured.^  Where  a  woman  intended  to  insure 
interests  of  other  children  as  well  as  her  own,  and  supposed  she  had, 
and  said  nothing  as  to  the  interests  of  such  children  when  procur- 
ing the  insurance,  it  was  held  that  the  j^olicy  could  not  be  reformed 
to  cover  such  i,nterests.*  So  also  a  policy  will  not  be  reformed  for 
failing  to  correctly  state  the  interest  of  the  insured,  where  it  ap- 
pears from  the  evidence  that  neither  the  insurer  nor  the  insured 
knew  the  true  state  of  title.^ 

§  3516.  Specific  performance  of  contract  of  insurance:  mutual 
benefit  societies. — In  those  ca^>es  where  a  mutual  benefit  certilicate 
does  not  designate  a  fixed  sum  to  be  paid  in  case  of  death,  but  only 
provides  that  an  assessment  shall  be  levied  upon  the  remaining 
members  of  the  society  and  the  proceeds  be  paid  to  the  beneficiary, 
it  has  been  held  that  equity  has  jurisdiction  to  compel  the  specific 
performance  of  the  contract  by  the  society  to  levy  an  assessment.^ 

07u'o.— Eistner  v.  Cincinnati  Equi-  5  L.R.A.  638,  12  Am.  St.  Rep.  801, 

table  Ins.  Co.  1  Disney,  419.  22  N.  E.  212,  26  N.  Y.  St.  Rep.  272. 

i^tna  Life  Ins.'Co.  v.  Mason,  14  *  Hartford  Fire  Ins.  Co.  v.  Haas, 

R.  I.  538.  87   Ky.    531,   10   Ky.    L.    R.    573,   2 

On  relief  from  mistake  of  law  as  L.R.A.  64,  9  S.  W.  720. 

to  effect  of  insurance  policy,  see  note  *  Farmville    Insurance   &   Banking 


in  28  L.R.A.  (N.S.)   831. 

2  Goldsmith  v.  Union  Mutual  Life 
Ins.  Co.  15  Abb.  N.  C.  409,  2  How. 
Pr.  N.  S.  (N.  Y.)  32,  rev'd  41  Hun, 
641,  18  Abb.  N.  C.  325,  2  N.  Y.  St. 
Rep.  610. 

3  Sanders  v.  Cooper,  115  N.  Y.  270,    N.  W.  29 
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Co.  V.  Butler,  55  Md.  233.. 

^  Hainsbarp;er  v.  Union  Mutual  Aid 
Assoc.  72  Iowa,  191,  .33  N.  \V.  626; 
Covenant  ]\Iutual  Benefit  Assoc,  v. 
Sears,  114  111.  108;  Lindsey  v.  West- 
ern Mutual  Aid  Soc.  84  Iowa,  734,  50 
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The  parties  may  by  contract  agree  to  waive  certain  remedies,  though 
not  all,  and  where  such  a  certificafe  as  we  have  mentioned  has  been 
issued,  which  provides  that  the  society  shall  be  liable  in  no  pro- 
ceeding except  one  to  compel  the  association  to  levy  the  assessment, 
it  has  been  held  that  equity  will  compel  specific  performance  of 
the  agreement.'  Where  the  insurers  have  agreed  to  renew  a  policy, 
equity  may  compel  specific  performance  of  such  contract.^  Where 
a  loss  occurs  before  the  policy  is  issued  a  suit  in  equity  for  specific 
performance  of  a  contract  to  issue  a  policy  may  be  joined  in  a  suit 
on  an  agreement  for  insurance.^ 

§  3517.  Action  to  compel  delivery  of  policy  where  contract  has 
been  completed. — Though  tlie  contract  of  insurance  may  be  proved 
in  an  action  upon  it  at  law,  even  if  no  i)olicy  has  been  delivered,^" 
yet  where  the  parties  have  agreed  iipon  the  terms  and  conditions 
of  the  contract,  the  insured  may  bring  an  action  in  equity  to  com- 
pel delivery  of  the  policy  and  a  decree  to  such  effect  may  be  made 
where  no  loss  has  occurred."  If,  however,  loss  has  occurred  and 
he  brings  such  an  action,  the  court  may  issue  a  decree  for  the  pay- 
ment of  the  amount  of  loss  sustained,  since,  having  jurisdiction  to 
enforce  the  delivery  of  the  policy,  it  may,  to  avoid  circuity  of 
action,  proceed  as  if  the  policy  had  been  delivered  and  an  action 
brought  thereon. ^^ 

'Eggleston   v.    Centennial   Mutual  Co.  2  Comst.   (N.  Y.)  53.     See  §  38 

Life  Assoc.  18  Fed.  14,  5  :McCrary  herein. 

(U.  S.  C.  C.)  484,  s.  c.  V.)  Fed.  201.  »  Preferred   Accident   Ins.    Co.    of 

In    this   case   Judge   MeCrary   said:  N.  Y.  v.  Stone,  Gl  Kan.  48,  58  Pac. 

"Since  the  polio v  here  does  not  fix  98(1. 

upon  the  conipanv  an  absolute  lia-  i°  Sheldon  v.  Connecticut  ^lutual 
liilitv  to  pav  any  particular  sum,  but  Ins.  Co.  25  Conn.  2U7,  Go  Am.  Dec*, 
onlv  a  liabilitv  to  pay  the  proceeds  365;  Gerrish  v.  German  Ins.  Co.  55 
of  a  particular'asses-sment  to  be  levied  N.  H.  355;  Perkins  v.  Washington 
in  a  pajticular  way;  and  since  it  Ins.  Co.  4  Cow.  (N.  Y.)  645. 
further  provides  tli'at  the  company  "  Uni(m  Mutual  Ins.  Co.  v.  Con- 
shall  onlv  be  liable  in  a  proceed-  necticut  Mutual  Jus.  Co.  2  Curt.  (U. 
ing  to  coinpel  it  to  make  the  assess-  S.  C.  C. )  524.  Fed.  Cas.  No.  14.3/2 : 
ment,  we  are  of  the  oi)inion  that  an  Connnercial  Mutual  Ins.  Co.  v.  Union 
action  at  law  cannot,  at  least  in  the  Mutual  Ins.  Co.  s.  c.  19  How.  (60 
first  instance,  be  maintained.  How-  U.  S.)  318,  15  L.  ed.  636;  Tayh.c  v. 
ever  inef|uitablc  such  a  contract  may  Mutual  Fire  Ins.  Co.  9  How.  (50  I  . 
be,  it  is  undoubtedly  within  the  pown-  S.)  :j9(),  13  L.  ed.  187;  Carpenter  v. 
of  the  jKuties  to  'enter  into  it,  and  Mutual  Safety  Fire  Ins.  Co.  4  Sand, 
therefore  we  think  that  the  only  rem-  Cli.  (X.  Y.)  408;  Rockwell  v.  llart- 
edy,  accordinjr  to  the  practice  of  this  ford  Fire  Ins.  Co.  4  Ahi).  i'rac. 
court    and    under    the    terms    of    the  (N.  Y.)  179. 

policy,  is  bv  u  proceeding  in   chaii-  12  |{,„.i^\vcll   v.   Hartford  Fire  Ins. 

cervto   comjiel    a   specific    |icrl'orm-  ('«».  4  Abi).  Prac.  (N.  Y.)  179;  llnion 

j,nr'e."  Mul.  Ins.  Co.  v.  Connecticut  Mut.  Ins. 

"  LSodle   V.    Clieuango   Mutual    Ins.  ('o.  2  Curt.  (U.  S.  C.  C.)   524,  Fed. 
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§  351S.  Accounting:  same,  bill  for  discovery:  apportionment: 
tontine  policy. —  l'\|uity  will  nut  'take  cogiiizmu'L'  to  coinpcl  an  ac- 
counting for  the  reason  that  the  account  is  C()iii])li('atod,  but  will 
exercise  itcs  discretion,  and  will  deny  an  accounlinj;  if  it  aj^pears 
that  it  would  result  in  very  ^rcat  inconveuicMu-e  and  possible  <)j)pres- 
sion  to  the  defendant. ^^  I'ndcM-  a  statute  which  j^rohihits  any 
action  for  an  accounting  from  hcin<2,  l)r(niL!,ht  ai2,ainst  a  life  insur- 
ance company,  or  any  action  against  it  which  interferes  with  its 
business,  except  upon  the  application  or  approval  of  the  attorney 
jienerah  an  action  by  a  jxilicy  holder  to  recover  a  proportionate 
share  of  the  company's  surplus,  brought  without  such  application 
or  approval,  cannot  be  maintained  unless  the  facts  stated  are  suffi- 
cient to  entitle  the  plaintiff  to  recover  in  an  action  at  law  upon 
the  policy  as  an  instrument  for  the  payment  of  money,  or  to 
recover  against  the  defendant  for  a  breach  of  its  contract.^* 

It  has  been  held  that  a  court  of  equity  has  no  jurisdiction  such  as 
will  authorize  it  to  order  an  accounting  in  an  action  upon  a  tontine 
policy  either  on  the  ground  that  the  relation  between  the  parties 
is  similar  to  that  of  trustee  and  cestui  que  trust  or  on  the  ground 
that  the  account  is  so  difficult  and  complicated  that  it  cannot  be 
tried  ijroi)erly  in  a  court  of  law;  ^^  also  that  apportionment  made 

Cas.  No.  14,372,  s.  c.  Commercial  fendant  insured  the  life  of  the  plain- 
Mutual  Ins.  Co.  V.  Union  Mutual  Ins.  tift'  in  the  amount  of  five  thousand 
Co.  19  How.  (U.  S.)  318,  13  L.  ed.  dollars,  for  the  term  of  his  natural 
187;  Franklin  Fire  Ins.  Co.  v.  Hewitt,  life,  conunencing  at  noon  on  that  day; 
3  B.  Mon.  (Ky.)  231;  Baile  v.  St.  that  the  policy  was  issued  to  and 
Joseph  Ins.  Co.  73  Mo.  371,  10  Ins.  accepted  by  the  assured  '(1)  on  the 
L.  J.  657;  Rhodes  v.  Railway  Pas-  special  agreement  and  conditions 
senger  Ins.  Co.  5  Lans.  (N.  Y.)  71;  relative  to  policies  on  the  ten  year 
Post  V.  ^Etna  Ins.  Co.*  43  Barb.  351.  dividend  system;'  and  '(2)   that  the 

^^  Uhlman  v.  New  York  Life  Ins.  ten   year  dividend   period   would   be 

Co.  109  N.  Y.  421,  4  Am.  St.  Rep.  completed  on  the  29th  of  December, 

482,  17  N.  E.  363.  1881;    (3)    that   no   dividend   should 

On   right   of   policy  holder   to   an  be  allowed  or  paid  upon  the  policy 

accounting   by    insurer,    see   note   in  unless  the  person  whose  life  is  as- 

28  L.R.A.(N.S.)   559.  sured    shall    survive    until    the    eom- 

^*Greef  v.   Equitable   Life  Assur.  pletion    of    the    ten    year    dividend 

Soc.  160  N.  Y.  19,  46  L.R.A.  288,  73  period,   and   unless   the   ])olicy   shall 

Am.  St.  Rep.  659,  54  N.  E.  712.  then  be  in  force;  (4)  that  all  surplus 

^*  Uhlman  v.  New  York  Life  Ins.  or  prolits  derived  from  such  policies, 

Co.  109  N.  Y.  421,  4  Am.   St.  Rep.  on  the  ten  year  dividend  system,  a.s 

482,  17  N.   E.   363,   15   Cent.   L.   J.  shall  cease  to  be  in  force  before  the 

360.      In   this    case   "a    copy    of   the  completion    of    their    respective    ten 

policy    issued    by    the    defendant    to  year  dividend   periods,  shall   he   ap- 

the    plaintiff    was    attached    to    and  portioned     equitably     among     such 

formed    a    part    of    the    complaint,  policies   of   the   same   class   as   shall 

by    which    it    appeared    that    on    the  complete     their    ten     year    dividend 

29th    of    December,    1871,    the    de-  period;    and    that,    previous    to    the; 
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to  holders  of  tontine  policies  of  insurance  by  the  insurance  corpora- 
tion may  be  assailed  as  inequitable,  or  as  based  upon  erroneous 
principles,  and  the  courts  will  declare  the  proper  principles  upon 
which  the  apportionment  shall  be  made.^^  In  Massachusetts,  how- 
ever, an  accounting  was  ordered  by  a  court  of  equity  under  a 
local  statute  concerning  complicated  accounts.  This  does  not, 
however,  conflict  with  the  New  York  case.^'  So  premiums  paid 
for  insurance  on  the  tontine  system  immediately  become  the  prop- 
erty of  the  company,  and  there  is  no  obligation  resting  upon  it  to 
keep  moneys  paid  on  such  premiums  separate  from  its  other  funds, 
or  to  invest  such  moneys  in  any  particular  way  or  at  any  particular 
time.  "While  the  contract  requires  them  to  be  invested,  the  mode 
of  investment  is  left  to  the  discretion  of  the  company,  unless 
limited  or  directed  by  the  laws  of  the  state. ^^  It  is  held  in  Illinois 
that  where  insured  is  entitled  to  ]iarticipate  in  an  equitable  ap- 
portionment of  the  surplus  derived  from  tontine  policies  if  they  are 
continued  in  force  to  the  expiration  of  the  tontine  dividend  period, 
he  has  such  right  and  not  because  of  the  existence  of  any  trust, 
as  there  is  no  trust,  but  because  the  contract  gives  it  to  him:  that 
he  is  simply  a  creditor,  the  amount  of  the  debt  being  the  apportion- 
ment of  the  surplus.  This  was  so  decided  in  answer  to  a  contention 
under  a  general  demurrer  in  support  of  which  it  was  argued  that 
no  ground  of  equitable  jurisdiction  existed  but  that  if  complainant 
had  been  wronged  ■  he  had  an  adequate  remedy  at  law,  while 
opposed  to  this  claim  it  was  contended  by  complainant  that  a 
tru.«t  relation  existed  and  that  defendant  was  a  trustee  for  the 
policy  holders,  at  least  as  to  the  surplus  or  profits  from  policies  of 
the  cla.ss  under  consideration.  But  the  coin]»lainant  was  held  not 
bound  absolutely  by  an  apportionment  .made  by  the  defendant 
to  the  policy  since  it  was  expressly  ])rovidcd  that  the  sur|)lus  should 
be  apportioned  equitably  among  such  ])olicies  as  should  complete 
their  tontine  dividend  period;  and  while  there  ^yas  no  doubt  that 
he  might  maintain  an  action  at  law  for  the  amount  which  he  was 
entitled  to  withdraw  at   the  completion   of  the  tontine  dividend 

(■•impletion   of  its   ton  ycni-  dividend  ^®  I'hlmaii   v.  New  York  Life  Ins. 

pfriod,  tills  polic-y  shall  have  no  sur-  Co.  Iflfl  N.  Y.  421,  4  Ara.  St.  Rep. 

render  value  in  easli  or  in  a  paid-up  482,  17  X.  K.  3(i.3. 

policy.' "     See  Kverson  v.  Equitable  ^"^  Pierce  v.   I'>|uita])le  Life  Assur. 

Life  A.ssurance  Soc.  (U.  S.  C.  C.  W.  Soc.  of  U.   8.   145  Mass.  5G,  1  Am. 

1).  of  Pa.  1895)    GS  Fed.  258,  aff'd  St.  K'ep.  4.3;{.  12  N.  E.  858. 

71    Fed.   570.    18    C.    C.    A.   251,   24  iMhhnan   v.   New  York  Life   Ins. 

Ins.  L.  J.  401;   fJrahani  v.  Temper-  Co.   lOf)  X.  Y.  421,  4  Am.   St.  Kep. 

i.nce  &  Genera!  Life  Ins.  Co.  of  N<.rth  182,  17  X.  E.  3G3. 

.Vmerica    (Ont.    H.    C.    .1.    (^    H.    D. 

1805;  15  Can.  L.  T.  210. 
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period,  still  the  jurisdietion  of  equity  did  not  depend  upon  the 
existence  of  a  remedy  iit  hnv  hut  ui)on  the  ade(iu;u-y  and  prac- 
tieabihty  of  such  remedy  and  that  a  eourt  of  equity  had  juris(hetion 
of  a  bill  for  discovery  and  accounting  where  the  amount  of  com- 
l)lainants  claim,  .illliough  based  ujion  contract,  could  not  be  ascer- 
tained cxcej^t  upon  an  insjiection  of  hooks  and  i)apers  in  defendant's 
possession,  the  account  itself  beinu'  comi)licated  and  intricate  in- 
volving; transactions  about  which  defendant  alone  could  furnish 
accurate  information,  and  it  would  be  dillicult,  if  not  impracticable 
to  so  present  I  hem  to  ihc  jury  as  to  enable  them  to  satisfactorily 
determine  the  amount  due.  It  was  also  dechu'ed  that  jurisdiction 
in  equity  existed,  independent  of  any  statute,  of  accounts  which 
were  intricate  and  involved  and  dependent  upon  books  and  papers 
in  the  possession  of  defendant,  who  alone  could  furnish  accurate 
information  in  regard  to  them.^^ 

§  3519.  Decree  apportioning  loss. — Where  policies  have  been  is- 
sued by  diU'ereut  companies  covering  the  same  risk,  equity  may,  in 
case  of  loss,  apportion  such  loss  among  the  several  companies  in  pro- 
portion to  the  amount  named  in  the  policy  of  each  and  require 
j^ayment  from  each  of  such  an  amount  as  the  decree  calls  for.^** 
And  where  under  a  statute  a  woman  was  permitted  to  insure  her  hus- 
band's life,  so  that  the  policy  should  be  for  her  sole  use  and  free 
from  any  claims  of  his  creditors,  but  such  insurance  could  not 
exceed  such  an  amount  as  might  be  purchasable  by  three  hun- 
dred dollars  annual  premium,  it  was  held  that  if  the  husband  was 
solvent  it  did  not  prohibit  his  life  being  insured  to  any  amount, 
and  that  in  case  part  of  the  premiums  exceeding  such  a  sum 
were  paid  when  solvent  and  part  when  insolvent,  equity  would 
apportion  such  excess  between  the  widow  and  his  creditors.^ 

§  3519a.  Equity:  enforcement  of  rights  under  mutual  benefit 
certificates. — Although  generally  the  right  of  holders  and  benefi- 
ciaries under  fraternal  benefit  certificates,  rest  solely  upon  the  con- 
tract between  the  member  and  the  association  as  found  in  the 
constitution  and  by-laws,  still  when  potent  and  manifest  equities 
appear  in  favor  of  some  of  the  rival  claimants  by  reason  of  contracts 
made  and  carried  out  with  the  deceased  member,  the  association 
raising  no  objection,  the  contest  may  become  one  purely  for 
equitable  cognizance  and  determination.^  The  transfer  of  the 
beneficial  interest  in  a  mutual  benefit  certificate  may  be  enforced 

i^Townsend     v.     Equitable     Life        M»u]lis  v.   Robinson,  73  Mo.  201, 
Assur.    Soc.   of   U.   S.   263   111.   432,    30  Am.  Kep.  497. 
105  N.  E.  324,  44  Ins.  L.  J.  134.  ^  Brown   v.   Modern   AVoodmen   of 

20  Fuller  v.  Detroit  Fire  &  Marine  America,  07  Kan.  665,  L.R.A.1916E, 
Ins.  Co.  36  Fed.  409,  1  L.K.A.  801.        588,  156  Pae.  707. 
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in  equity  althouah  the  certificate  is  not  assignable  at  law.^  And 
where  it  is  agreed  between  a  member  of  a  benefit  society,  his  bene- 
ficiary, and  a  third  person,  that  tlie  latter  shall  have  the  insurance 
certificate  and  all  rights  thereunder,  a  suit  by  him,  after  the  per- 
formance of  the  contract  on  his  part  and  the  death  of  the  assured, 
to  recover  the  certificate  from  the  beneficiary  and  the  insurance 
money  from  the  society,  is  properly  brought  in  equity.* 

§  3519b.  Equity:  failure  or  refusal  to  levy  assessment. — The 
beneficiary  in  a  certificate  of  membership  in  a  l)enelit  society  by 
which  the  society  contracts  to  pay,  upon  the  death  of  the  member 
holding  the  certificate,  a  certain  sum  to  be  obtained  by  an  assess- 
ment upon  its  surviving  members,  need  not  resort  to  equity  to 
compel  the  making  of  an  assessment  in  case  the  society  fails  to 
make  the  same,  and  consequently  has  no  money  with  which  to  pay 
the  claim  when  it  is  due;  but  he  may  sue  directly  upon  the  con- 
tract.* But  vvhere  the  certificates  of  a  safety  fund  association  pro- 
vide that  the  safety  fund  is  only  for  living  certificate  holders,  and 
ihe  association  undertakes,  upon  the  death  of  a  member,  only  to 
make  an  assessment  and  pay  the  amount  collected  to  the  benefi- 
iary,  the  safety  fund  cannot  be  attached;  and  the  proper  remedy, 
upon  the  refusal  of  the  association  to  lay  an  assessment,  is  by  a 
j>roceeding  in  equity.^ 

A  receiver  of  an  insolvent  hail  insurance  company  whose  mem- 
bers are  liable  under  the  charter  for  the  company's  losses  and 
ixpenses,  each  to  the  extent  of  his  obligation,  cannot  maintain  a 
single  equity  suit  against  all  to  compel  them  to  pay  assessments 
which  had  been  levied  against  them,  either  by  the  directors  or 
he  receiver;  at  least  so  where  the  statute  provides  for  an  action  in 
iw  against  each  moiiibcr  who  neglects  to  ))ay  his  obligation.''^ 

§  3520.  Where  member  has  been  expelled. — That  the  acts  of  a 
tribunal  of  a  society  may  be  conclusive  when  simply  given  concern- 
ing its  internal  afiairs  we  have  already  seen.^  The  courts,  it  i.s 
held,  will  not  interfere  where  no  property  rights  are  involved  by. 
such  action.  M'lierc,  liowever,  a  jiroperty  right  is  involved,  such 
ii?.  a  niemi)or"s  insurance  in  a  society,  for  which  he  has  paid  his 

MMarck  V.   l^isa,  231  111.   522,  14  '  Hurke  v.  Soliper,  80  Neb.  80,  33 

I..I{.A.(X.S.)  537,  S3  X.  E.  221.  L.I{.A.(X.S.)     1057,    and    note     (on 

*  Hrett  V.  Warnifk.  44  Orej^.  511,  ri;;rlit  (o  maintain  .sinelo  suit  in  equity 
](|J  Am.  St.  Hep.  (i.'J!),  75  Pac  1061.  to  enforce  separate  liability  of  meni- 

'  Darrow  v.  Faiiiilv  Fund  Soc.  110  bers  ol'  an  insolvent  insurance  asso- 

N.  Y.  5.37,   0   L.I{..V.   405,  22   X.   E.  ciation),  130  X.   W.  002. 
100.3.     See  i^S  •M73,  .3474  herein.  A.s    to    dues   and    assessments;    in- 

*  fiurdon  v.  Massachusetts  Safety-  solvency;    receiver,    see    ^§    1272    et 
I'und  As-soc.  147  Mass.  3t»0,  1  L.K'.A.  seri.  herein. 

1  W;,  17  N.  E.  874.  *Sce  §§   1204,   1270,  3502  herein. 
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|iroiniuins  or  ;issos>iiitMUs-  ;iinl  wliii'h  lioroiucs  fortVik'd  by  liis  ex- 
pulsion, tbo  rourts  will  in  nmiiy  auscs  interfere.  The  ba^^is  upon 
whieli  a  court  of  equity  grounds  its  ri.iiht  of  jurisdietion  is  that  the 
plaiutiir  or  expelled  member  has  been  deprived  of  some  ri.iihl  of 
property  or  corporate  privile.i2;e  to  which  he  is  iMitilled.  In  such  a 
case  tlic  courts  will  take  into  consideration  the  action  of  the  society 
or  tribunal  in  order  to  ascertain  if  the  decision  has  been  rendered 
in  good  faith.  whetluT  llie  Irihunnl  had  jurisdiction,  and  whether 
the  rules  as  establi>lied  hy  the  society  are  opposed  to  natural  jus- 
tice, law,  or  [)ublic  i)olicy.  If,  from  a  consideration  of  these  facts, 
il  ai)pears  that  the  action  has  been  ultra  vires,  the  court  will  then 
act,  but  if  such  fact  does  not  appear,  the  decision  must  be  con- 
sidered final.^  The  same  rules  have  been  held  to  apply  alike  to 
incorporated  societies  or  associations  so  far  as  regards  the  inter- 
vention of  law  or  equity  in  respect  to  the  expulsion  of  members.^" 
The  proper  remedy  in  case  of  expulsion  by  an  incorpor£(ted  society 
is  held  to  be  mandamus.  Thus,  where  an  incorporated  benevolent 
society  expelled  a  member  therefrom  for  noncompliance  with  a 
by-law  joi  the  society,  wdiich  by-law  was  not  authorized  by  statute 
of  the  state,  it  was  held  that  the  member  could  be  restored  to  his 
membership  right  by  a  writ  of  mandamus."  A  court  of  equity 
has  jurisdiction  to  determine  the  respective  rights  of  the  parties 
under  its  by-laws  and  to  compel  reinstatement  of  a  member  where 
suspended  for  failure  to  pay  an  assessment,  where  he  has  made  a 
new  application  and  subjected  himself  to  a  medical  examination 
as  required,  though  rejected,  if  it  ai)pears  from  the  fact  of  the  case. 

^  Otto  V.  Journeymen  Tailors'  Pro-  eosta  Tribe  Improved  Order  Red  Men 
teetive  Aid  &  Benevolent  Union,  75  v.  Murl)aeli,  13  Md.  91;  Babb  v.  lieid, 
Cal.  308,  17  Pac.  217;  State  v.  5  Rawle  (Pa.)  151,  158,  8  Am.  Dee. 
Stevedore's  &  Longshoremen's  Benev-  (350;  Leeeli  v.  Harris,  2  Brewst.  (Pa.) 
olent  Assoc.  43  La.  Ann.  1098,  10  571.  But  see  Burt  v.  Michigan  Grand 
So.  169 ;  Sibley  v.  Board  of  Manage-  Lodge,  66  Mich.  85,  9  West.  Rep. 
ment  of  the  Carteret  Club,  40  N.  J.  559,  33  N.  W.  13. 
L.  295;  People  v.  New  York  Benev-  On  conclusiveness  of  decision  of 
olent  Assoc.  3  Hun  (N.  Y.)  361;  tribunal  of  mutual  beiietit  society 
Societv  for  the  Visitation  of  the  Sick  suspending  or  expelling  a  member, 
V.  Commonwealth,  52  Pa.  St.  125;  see  note  in  52  L.R.A.(N.S.)  806. 
Sperry's  Appeal,  116  Pa.  St.  391,  "  Sibley  v.  Board  of  Management 
9  Atl.  Rep.  478;  Dawkins  v.  Antro-  of  the  Carteret  Club,  40  N.  J.  L. 
bus,  17  L.  R.  Ch.  D.  615,  630,  14  L.  295;  People  v.  Sehmitt,  24  How.  Pr. 
T.  557,  29  W.  R.  511.  (N.  Y.)  216;  People  v.  Medical  Soc. 

^°  Otto  v.  Journeymen  Tailors"  Pro-  of  County  of  Erie,  24  Barb.  (N.  Y.) 
teetive  Aid  &  Benevolent  Union,  75  570;  P^vans  v.  Philadelphia  Club,  50 
Cal.  308,  17  Pac.  217;  Sturges  v.  Pa.  St.  107;  Manning  v.  San  Antonio 
Board  of   Trade,  86  111.  441;   Ana-  Club,  63  Tex.  166,  51  Am.  Rep.  639. 
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that  he  ought  to  be  restored.^^  It  has  been  held  that  the  court  may, 
in  an  action  to  compel  the  reinstatement  of  a  member,  order  the 
defendants  to  answer  certain  interrogatories.  Instead  of  the  remedy 
by  mandamus,  the  member  may  bring  an  action  at  law  for  dam- 
ages against  the  society.^^  AVhere  a  member  of  an  association  has 
been  expelled,  certiorari  will  not  lie  to  review  the  action  of  the 
association.^* 

§  3521.  Change  of  beneticiary:  bill  of  interpleader. — Where, 
under  the  rules  and  by-laws  ©f  a  society,  a  member  is  entitled  to 
change  the  beneficiary  under  a  certificate  and  has  done  all  that 
is  in  his  power  so  to  do.  equity  will  consider  that  as  done  which 
ought  to  have  been  done,  and  will  in  many  cases  aid  such  imperfect 
designation  as  may  exist  l)y  a  decree  carrying  into  eff"ect  the  in- 
tentions of  the  insured. ^^  Thus,  where  a  member  procured  a  cer- 
tificate of  insurance  from  a  mutual  benefit  a.ssociation  naming  his 
betrothed  as  lieneficiary  therein,  but  he  retained  possession  of  the 
certificate  and  afterwards  lost  it,  and  after  such  loss,  his  betrothed 
having  married  another,  he  applied  to  the  a.ssociation  to  change 
the  beneficiary,  but  the  officers  thereof  refused  without  delivery 
of  the  policy,  it  was  held,  he  having  given  an  order  to  his  son  for 
the  money,  that  there  was  an  equitable  change  of  lieneficiary.  The 
court  held  that,  though  the  notes  required  the  delivery  of  the  pol- 
icy and  change  of  beneficiary  to  be  indorsed  thereon,  a  member 
could  not  be  compelled,  he  having  lost  his  certificate,  to  do  an  im- 
possibility, and  that  the  certificate  was  only  the  evidence  of  the 
contract,  and  it  could  only  l)e  supposed  that  these  rules  were  to  be 
complied  with  when  the  certificate  was  in  existence.  The  right  of 
the  member  to  a  share  in  the  benefits  had  become  a  vested  right, 
as  had  also  the  right  to  change  the  beneficiary.^^  In  this  case  the 
money  was  jiaid  into  court  and  a  bill  of  interj)lcader  filed  by  the 
society,  which  the  court  held  was  governed  by  equitable  principles. 
It  has  also  been  held  that  the  insured  may  by  his  will  change  the 
beneficiary,  which  change  a  court  of  equity  will  recognize." 

§  3522.  Rejection  of  claim  by  tribunal  of  society. — In  the  ab- 
.-cnce  of  any  allegations  of  fraud  or  of  action  of  a  society  contrary 

^2  Graveson     v.     Cincinnati     Life  pliia   v.    Capella,   41   Fed.   1;   Nallv 

.\.s.so.  20  Week.  L.  Hull.  (Ohio)  183,  v.  Nallv,  74  (ja.  070,  090,58  Am.  Rep. 

11  Ohiv  Dec.  309.  458. 

"  Cinllestone     v.      Xnitli      Brilisli  ^^  Orand  Lodge  v.  Child,  70  Midi. 

Mercantile  Co.  11  L.   U.   K(|.  197,  40  103,  .38  N.  W.  1.     See  also  Supreme 

L.  J.  Ch.  2.30,  23  L.  T.  392.  Conclave,    Roval    Adelpliia    v.    Cap- 

1*  People  V.   .Medicjil    Soc.  84   Ilun  pella,  41   Fed.  1. 

(N.  Y.)  448.  32  N.  Y.  Supf).  415,  05  "  Orand   Lodge  v.   Noll,  90   Mich. 

N.  Y.  St.  Hep.  544.  37,  .30  Am.  St.  Hep.  419,  15  L.R.A. 

1*  Supreme  Conclave,   Hoval   Ad<'l-  3.50,  51  N.  W.  208. 
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to  the  rulos  nnd  by-laws,  a  docision  by  the  society  rejecting  a 
riaim  will  be  liiial.  Such  was  the  decision  ^iven  in  an  action  npon 
an  endowment  t'ertiiicale  npon  llic  lil'c  nf  Ibc  itlaintilV's  hnsband. 
where  the  by-laws  of  the  society  provided  that  a  decision  made  by 
the  society  in  passing  upon  a  claim  should  be  final,  and  that  no 
suit  should  be  maintained  in  law  or  equity  upon  such  claim.  The 
certificate  provided  for  payment  to  the  widow  as  beneficiary,  and 
she  presented  her  claim  to  the  society,  which  rejected  it.^^ 

§  3523.  Equitable  lien  by  mortgagee  on  insurance  money. — 1  f 
the  mortgagor  covenants  to  keep  the  buildings  insured  for  the 
better  security  of  the  mortgagee,  the  latter  will  have  an  equitable 
lien  upon  the  insurance  money,  in  case  of  a  loss,  to  the  extent  of 
his  interest  in  the  property  destroyed.  And  such  lien  is  held  to 
exist  in  preference  to  general  creditors  of  the  mortgagor  or  his 
representatives.^'  even  though  the  ])olicy  may  provide  that  if  the 
mortgagor  fails  to  assign  the  policy,  the  mortgagee  may  procure 
insurance  at  the  former's  exj)ense.2°  So  under  a  Nebraska  decision 
if  a  mortgage  contains  a  covenant  that  the  mortgagor  shall  keep 
the  premises  insured  for  the  benefit  of  the  mortgagee,  and  the 
mortgagor  takes  out  a  policy  in  his  own  name,  and  does  not 
assign  it  nor  make  it  payable  to  the  mortgagee,  and  a  loss  occurs, 
such  covenant  creates  an  equitable  lien  in  favor  of  the  mortgagee 
to  the  extent  of  his  mortgage  interest  upon  the  money  due  under 
the  policy,  even  though  the  mortgage  contains  a  provision  that  the 
mortgagee,  in  default  of  insurance  by  the  mortgagor,  may  effect 
insurance  at  the  expense  of  the  mortgagor.^     In  Kansas  a  mort- 


is Canfield     v.     Great     Camp     of  for    the    amount    and    assigned    the 

Knights  of  Maccalu'es,  87  Mich.  G2G,  policy  to  the  mortgagee,  but  at  the 

24  Am.  St.  Rep.  186,  13  L.K.A.  625,  end  of  four  years  permitted  the  in- 

49  N.  W.  875.  suranee  to  expire  and  procured  an- 

On  right  to  change  beneficiary  by  other  for  three  thousand  dollars  upon 

will,  see  note  in  4  L.R.A.(N.S.)  939.  the  same  building,  which  policy  con- 

1'  Norwich  Fire  Ins.  Co.  v.  Boomer,  tained  no  reference  to  first  mortgage, 

52  111.  442,  4  Am.  Rep.  618;  Thomas  but  was  assigned  to  the  brother  of 

Adm'rs  v.  Van   Kaptf  PLx'rs,  6  Gill  the  mortgagor,  to  whom  he  had  exe- 

&  J.    (Md.)    372;   In  re  Sands  Ale  cuted    a    second    mortgage    of    one 

Brewing  Co.  3  Biss.    (U.   S.   C.   C.)  thousand  four  hundred  dollars^  which 

175,  Fed.  Cas.  No.  12,307;  Miller  v.  contained  a  covenant  as  to  msurancc 

Aldrich,  31  Atich.  408.     And  in  the  similar  to  that  in  the  first  mortgage, 

absence  of  a  covenant  agreement,  see  it  was  held,  a  loss  having  occurred. 

Carter  v.  Rockett,  8  Paige   (N.  Y.)  that   the   mortgagee   under   the   first 

437.  mortgage  had  an  equitable  lien  upon 

^'^Wheler   v.    Factors    &    Traders'  llie  money  payable  under  this  policy 

Ins.    Co.   101   U.    8.   439,   25  L.   ed.  to  the  extent'  of  his  interest  in  the 

1055,  where  a  mortgagor  in  a  mort-  property     destroyed:       Dunlop     v. 

gage  for  two  thousand  dollars  cove-  Avery,  23  Hun   (N.  Y.)  509. 

jianted  to  keep  the  building  insured  ^  Hyde  v.  Hartford  Fire  Ins.  Co. 

5868 


JURISDICTION  §  3524 

gagee  has  an  equitable  lien  on  the  proceeds  of  a  policy  taken  by 
the  mortgagor  in  his  own  name,  and  not  assigned  to  the  mort- 
gagee or  in  any  way  made  payaljle  to  him,  where  there  is  an  agree- 
ment between  them  that  the  mortgagor  shall  keep  the  premises 
insured  for  the  mortgagee's  benefit.'^  But  under  another  decision 
a  mortgagee  has  no  equitable  lien  upon  the  proceeds  of  insurance 
taken  on  the  premises  by  and  for  the  benefit  of  a  grantee  of  the 
mortgagor,  where  such  lien  cannot  be  based  on  any  contract, 
fraud,  or  estoj)pel  of  the  grantee.^  Insurance  money  is  not  exempt 
on  the  ground  that  the  insured  property  constituted  a  homestead, 
from  an  equitable  lien  of  a  mortgagee  for  whose  benefit  the  mort- 
gagor is  bound  to  insure  the  property,  but  takes  the  insurance 
instead  in  his  own  name.* 

§  3524.  Recovery  by  mortgagor  where  insurance  paid  to  mort- 
gagee: application  money  on  mortgage  debt. — Under  an  agreement 
by  the  mortgagee  that  in  case  the  money  is  paid  to  him  by  the  com- 
pany he  will  apply  it  to  the  mortgage  debt  or  give  it  to  the  mort- 
gagor, the  latter  may  recover  such  amount  in  a  court  of  equity 
where  payment  of  the  entire  debt  has  been  made,  as  in  the  follow- 
ing case.  Defendant  conveyed  to  plaintiff  certain  premises,  and 
took  back  a  mortgage  for  a  part  of  the  purchase  money.  At  the 
time  of  the  conveyance,  the  defendant  had  a  policy  of  insurance 
on  the  premises  and  notified  the  company  of  the  sale  and  of  the 
mortgage  to  him,  and  the  insurance  was  continued  to  him  under 
the  .-ame  i)olicy,  in  the  same  manner,  and  for  the  same  amount. 
The  premises  were  burned,  and  the  defendant  promised  the  plain- 
tiff tliat  if  he  received  the  amount  of  the  insurance  he  w^ould  give 
it  to  him  or  allow  it  on  the  mortgage.  Tlie  insurers  ])aid  the  in- 
-urance  money.  Afterward  at  the  maturity  of  the  mortgage, 
I)h»intiff  paid  the  full  amount  of  it  and  demanded  the  amount 
of  the  insurance  received.  It  was  hold  that  the  defendant  was 
liable  in  equity  to  the  ])laintiff  for  the  money  received,  and  that 
.•"Ucli  liability  was  a  sullicient  consideration  for  defendant's  promise 
to  |)ay  it  over  or  a|>ply  it,  and  that  an  action  lay  on  such  promise.^ 
And  it  was  held  that  equity  will  in  certain  cases  decree  the  applica- 

70  N<'l,.  .')0.3,  n:3  Am.  St.  K'cf,.  7!J(J,        ^  j.'.,,.,„^.i.y'    i^(,.j,j    ^^.    'pj.^,„t    q^     ^, 

!•;  N.  \V.  fJ'J!».  Penri  Plate  (llass  Co.  103  Fed.  13J, 

Mn  riirhts  of  mortj^'agt'c  to  bciielit  43  C.  C.  A.  114,  56  L.H.A.  710. 
of   insuraiK'o   taken   in   the   name   of        *  Chipniaii  v.  Carroll,  53  Kan.  l(i.'!, 

mr)rt<:af,'or,  .see  note  in  25  L.H.A.  305.  25  L.R.A.  305,  .35  ]'ac.  110!». 

*  Cliipman  v.  Carroll,  53  Kan.  103,        *  Callahan  v.  Linthicum,  43  Md.  97, 

25  L.K.A.  305,  35  I'ac.  IIOO.  20  Am.  livp.  100. 
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lion  (if  tlu>  insnraiu-c  inoiioy  to  (ho  iiioitpitio  dobt.^  Where  the  own- 
er of  premises,  after  niortpiuini;  IIumu.  takes  out  a  poliey  of  insur- 
anee  thereon,  and  the  niortpi.tive,  after  sellino;  the  premises  mider 
a  power  in  ihe  morttia<;e  and  Ituyini;  it  at  his  own  sale,  takes  out 
another  juilii  y  ihereon  in  the  sanic  company,  without  the  consent 
of  the  mortuauor,  and  a  loss  oecurrinn,  collects  the  ])rocceds  of  the 
policy,  and  the  mort.ua.iior  causes  the  sale  to  be  set  aside,  and  the 
mortgagee  to  be  compelled  to  account  to  him  for  the  proceeds  of 
the  policy  so  collected  by  him  from  the  company,  this  will  con- 
stitute no  defense  to  a  suit  brought  by  the  mortgagor  against  the 
comi>any  upon  his  ])rioi'  policy.' 

§  3525.  Right  to  proceeds:  vendor  and  vendee:  trustee. — If 
property  is  destroyed  between  the  time  of  effecting  the  contract 
for  the  sale  and  the  delivery  of  the  deed,  the  proceeds  of  an  in- 
surance policy  upon  such  property  belongs  to  the  vendor  as  be- 
tween him  and  the  company,  but  the  former  is  held  to  act  as 
trustee  for  the  vendee,  and  must,  therefore,  account  to  liis  cestui 
que  trust  in  equity.  But  the  vendee  is  held  to  have  no  right  of 
action  against  the  company.*  The  proceeds  of  a  life  policy  are  in 
many  instances  made  payable  to  a  trustee,  he  being  given  authority 
to  collect  and  hold  the  proceeds  in  trust  for  children  of  the  insured. 
In  such  a  case  the  trust  is  enforceable  in  a  court  of  equity,  and 
where  such  person  appears  to  be  an  improper  person  to  act  in  that 
position,  he  may  be  removed  and  another  appointed.  Parol  evi- 
dence is  admissible  to  prove  a  trust,  but  it  must  be  clearly  estab- 
lished.^ Again,  where  the  vendor  under  a  contract  of  sale  part  of 
the  purchase  money  being  ])aid  and  ])ossession  given  the  vendee, 
voluntarily  made  an  unconditional  assignment  of- the  policy  to  said 
vendee,  but  failed  either  to  protect  his  interest  by  insurance  or  to 
provide  in  the  contract  of  sale  for  such  protection,  it  was  held  that 
although  the  vendee  was  insolvent  equity  would  not  apply,  the 
proceeds  of  the  policy  on  the  debt  which  was  not  then  due  nor 
direct  that  said  policy  amount  be  expended  in  replacing  the  prop- 
erty destroyed."     Where  a  conditional  purchaser  of  property  or 


*  Connecticut  Mutual  Life  Ins.  Co. 
V.  Scammon,  4  Fed.  263. 

On  duty  of  mortgagee  to  hold  pro- 
ceeds of  insurance  and  apply  them 
on  indebtedness  as  it  falls  due,  see 
note  in  10  L.R.A.(N.S.)   IIGG. 

'  Commercial  Union  Assur.  Co.  v. 
Scammon,  12G  111.  355,  9  Am.  St. 
Rep.  607,  18  X.  E.  562. 

On  right  to  proceeds  of  insurance 
where   loss   occurs   after   foreclosure 
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sale  but  during  period  of  redemp- 
tion, see  note  in  6  L.R.A.(N.S.)  448. 

8  Reed  V.  Lukins,  44  Pa.  St.  200, 
84  Am.  Dec.  425;  Ravner  v.  Preston, 
L.  R.  18  Ch.  D.  1,  50  L.  J.  Ch.  472, 
44  L.  T.  787,  20  W.  R.  546. 

^Silvey  v.  Ilodgdon,  52  Cal.  363 
(two  justices  dissenting),  distin- 
guishing Wason  V.  Colburn,  99  Mass. 
342. 

10  Zenor  v.  Hayes,  228  111.  626,  13 
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his  vendee  contraeting  to  insure  for  the  benefit  of  the  conditional 
vendor,  and  in  disregard  thereof,  insures  in  his  own  name,  equity 
will  establish  a  lien  upon  the  proceeds  of  the  policy  in  favor  of 
the  conditional  vendor.^^ 

§  3526.  Right  to  proceeds:  creditors. — If  a  person  insures  his 
life,  naming  his  wife  as  beneficiary,  it  is  held  under  the  Alabama 
code.^^  that  if  the  wife  dies  before  he  does,  in  the  absence  of  any 
provision  in  the  policy  in  reference  to  the  children,  a  bill  in  equity 
will  lie  by  creditors  of  the  deceased  to  have  the  proceeds  of  the  pol- 
icy applied  to  the  payment  of  the  deceased's  debts. ^^ 

§  3527.  Injunction  cases:  generally. — If  a  party  has  an  adequate 
remedy  at  law  no  injunction  will  be  granted.  Thus,  where  a  wife 
held  a  mutual  benefit  certificate  upon  the  husband's  life  payable 
to  her,  which  he  obtained,  delivered  to  the  society,  and  had  it 
canceled  and  another  issued  payable  to  his  mother,  it  was  held 
that  the  wife  could  not  obtain  an  injunction  restraining  the  society 
from  paying  the  amount  of  the  mother's  certificate,  though  the 
surrender  by  the  husband  was  void,  since  upon  her  own  certificate 
she  has  adequate  remedy  at  law.^*  And  a  court  of  equity  has  no 
jurisdiction  to  grant  an  injunction  to  restrain  the  insured  from 
disposing  of  goods  which  have  not  been  destroyed  until  the  ex- 
piration of  the  time  allowed  the  insurers  to  elect  as  to  replacing 
the  property  destroyed  or  injured.*^  Nor  will  injunction  be  granted 
as  a  relief  against  an  execution  where  the  party  can  by  motion  of 
the  court  issuing  the  execution  obtain  relief  equally  w^ell.^^  Nor 
where  a  creditor  has  a  legal  remedy  against  his  debtor  will  he  be 
restrained  from  prosecuting  the  same  in  the  absence  of  any  de- 
cree which  will  enable  him  to  prove  his  debt.^*^  A  person  cannot 
by  rea.son  of  his  membership  in  the  society  have  such  society 
enjoined  from  paying  the  amount  due  on  one  of  its  certificates  to 
a  person  claiming  a.s  beneficiary  thereunder."  Where  the  policy 
contains  a  clause  limiting  the  time  when  suits  mi.ulit  be  brought 
upon  the  policy  to  one  year  from  date  of  loss,  and  the  insurers 

L.R.A.fN.R.)  900.  81  N.  E.  1144,  37  ^^  New  York  Fire  Ins.  Co.  v.  Dela- 

Iiis.  J>.  .1.  142.  van,  8  Pai<:e   (N.  Y.)   41{). 

iiSha(lf,'<'tl  V.  IMiillips  &  Crow  Co.  ^8  New    York    Dry    Dock    Co.    v. 

131  Ala.  478,  .5(i  L.H.A.  4(il,  90  Am.  American   Life  Ins.^&  Trust  Co.  11 

St.  Hep.  95,  31  So.  20.  Paijie  (X.  Y.)  384. 

On  rifjlit  of  vendor  to  jjroceeds  of  ^"^  Isllicott  \*.  United  States  Ins.  Co. 

insurance  policv  in  name  of  vendee,  7  (!ill  (Md.)  307. 

see  note  in  13  L.H.A.(N.S.)  909.  "  Kls.-v    v.    Odd    Fellows'    Mutual 

12  §55  2733,  2734.  Kelief  Assoc.  142  Mass.  224,  7  N.  E. 

"  Tompkins  v.  Levy,  87  Ala.  263,  844. 
13  Am.  St.  Fiep.  31,  0  So.  346. 

"Appeal    of   Deattv,   122   Pa.    St. 
428,  15  Atl.  861. 
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tiloil  a  bill  iilloiiiiiii  fraiul,  and  a  temporary  injunction  was  granted, 
it  was  hold  in  tlio  circuit  court  that  the  injunction  should  be  dis- 
solved.^^ And  a  court  will  not  urant  an  injunction  aiiainsl  a  court 
of  co-ordinalc  jurisdiction  or  a.uainst  a  proccHMlinu'  in  a  foreign 
tribunal.*"  Kquity  may  enjoin  llic  insurer  from  i>aving  a  loss.^ 
or  the  bringing  a  suit  at  law  where  a  bill  in  e(|uily  lia^  ali'eady 
been  dismissed:'^  or  where  the  idiiipanv  lia>  paid  a  loss,  i(  may 
obtain  an  injunction  ])revenliug  the  insured  from  colleeting  his 
claim  against  the  ])arty  causing  the  loss  without  being  subrogated 
to  the  insured's  rights.^  The  insuivr  may.  it  is  held,  obtain  an 
injunction  against  the  prosecution  of  a  suit,  where  the  material 
facts  for  the  i)laintiff's  ca.^e  arose  abroad,  until  the  expiration  of 
such  rea.'^'onablc  time  as  will  permit  an  examination  of  witnes.ses 
in  this  place.*  In  another  ease  similar  to  this  it  was  held  that  the 
injunction  would  not  be  granted  unless  the  money  claimed  was 
l)aid  into  coiu't.^ 

§  3527a.  Bill  in  equity  against  insolvent  insurer  by  person  in- 
jured by  automobile:  third  party  policy. — If  an  automobile  com- 
pany is  insured  against  liability  for  injuries  and  the  policy  is 
expressly  conditioned  that  said  insured  has  no  right  of  action 
against  insurer,  except  for  liabilities  actually  discharged  by  the 
payment  of  money,  such  a  condition  is  essential  to  the  contract 
and  must  be  performed  and  if  insured  has  failed  to  do  so  a  person 
sustaining  an  injury  by  an  auto  oi)erated  by  the  insured  company 
and  who  has  recovered  judgment  therefor  against  it,  is  a  third 
party  to  the  contract,  and  even  though  such  person  might  under 
certain  circumstances,  which  would  constitute  fraud,  recover  pre- 
miums actually  paid  by  insured  to  insurer,  still  he  has  no  standing 
either  in  law^  or  equity  to  compel  insurer  to  pay  said  judgment  on 
the  ground  that  it  has  become  insolvent  and  is  in  a  receivers  hands, 

19  Home  Ins.  Co.  v.  Stanchfiekl,  2  that  in  which  the  judgment  was 
Abb.   (U.  S.  C.  C.)   1,  Fed.  Cas.  No.    roiidcred. 

t3,(5«0,  s.  c.  1  Dill.  (U.  S.  C.  C.)  424.       MVilkinson  v.  First  National  Fire 
'  20  So   held   in    Orient    Ins.    Co.    v.    Ins.  Co.  72  N.  Y.  4!)!),  28  Am.  Rep. 
Sloan,  70  Wis.  Gil,  36  N.  W.  388.    l(i(),  s.  v.  !)  Hun  (X.  Y.)  522. 
Jn   this   ease   suits   were  brought   in       ^ 'p i.e^ipo-u-    v.    Windus,    L.    R.    19 
Illinois    against    judgment    creditors    E(i..()07,  44  L.  J.  Ch.  208,  32  L.  T. 
upon   a  judgment   obtained  in   Wis-   59(),  23  W.  I\.  511. 
c-onsin     against     the    company,    and        ^  Hartford   Ins.    Co.  v.   Pennell,  2 
nionev  in  the  possession  of  the  com-    111.  App.  (i()!>. 
panv,"  which   was  claimed   by   others        *  Clutty  v.  Selwyn,  2  Atk.  359. 
bv  'right    of    assignment,    Avas    gar-        ^  Von    Wein   v.-  Scottish    Union   & 
nisheed.      The    company    endeavored    National   Ins.   Co.  118  N.   Y.  94,  23 
to  obtain  an  injunction  against  col-   N.  E.  123,  2*  X.  Y.  St.  Rep.  934. 
lection  of  the  money  from  a  court  of 
another    county    in    Wisconsin    than 

5872 


JURISDICTION  §  3527a 

and  this  is  so  whether  or  not  insurer  had  defended  the  danicage 
suit.  Upon  rehearing  the  court,  per  Somerv'ille,  J.,  said:  ''On 
the  original  hearing  no  authorities  were  cited  by  appellant,  and 
we  reached  our  conclusion  by  resorting  to  what  seemed  to  us  to  be 
the  plainest  of  elementary  principles.  We  are  now  referred  to 
the  cases  of  Patterson  v.  Adam  (Phil.  Casualty  Company  et  al.. 
Garnishees),^  and  Sanders  v.  Frankfort  ^Marine,  Accident  &  Plate 
CJlass  Insurance  Company,'  These  cases  proceed  upon  the  theory 
that,  when  the  insurance  company  takes  exclusive  charge  of  the 
defense  of  the  assured  in  the  damage  action,  as  authorized  by  the 
provisions  of  the  policy,  an  ensuing  damage  judgment  again-t  the 
assured  converts  the  policy  into  an  undertaking  to  indemnify 
against  liability,  and  not  merely  against  loss  actually  paid :  and 
this  although  an  express  provision  of  the  policy  denies  the  insurer's 
liability,  except  for  loss  actually  paid  by  the  assured.  ''We  enter- 
tain the  profoundest  respect  for  the  able  courts  which  rendered 
the  decisions  refeiTed  to,  but  we  cannot  accept  their  conclusions 
as  valid  upon  the  question  under  consideration.  It  seems  to  us 
that  their  construction  of  the  insurance  contract  is  dominated  by 
an  undue  regard  for  the  injured  stranger,  rather  than  by  a  con- 
sideration alone  of  the  intention  and  the  obligations  of  the  con- 
tracting parties.  Such  insurance  contracts  as  these  may  be  one-sided 
and  unsatisfactory  in  their  operation,  but  we  know  of  no  principle 
of  law  or  public  policy  which  forbids  their  operation  exactly  as 
stipulated  by  the  parties,  with  which,  as  already  stated,  a  stranger 
to  the  contract  has  aljsolutely  no  concern.  The  great  weight  of 
authority  is  against  api^ellant's  contention.*  "While  not  necessary 
to  the  decision  of  this  case,  we  deem  it  proper  to  say  that  the 
jurisdiction  of  equity  to  entertain  a  bill  for  the  subjection  of  a 
legal  demand  to  the  payment  of  a  judgment  has  been  denied  in 
this  state.'  The  bill  here  exhibited  would  therefore  seem  to  l)e 
without  equity  under  the  decision,  and  we  do  not  wish  to  1)C  und(M- 
stood  a.s  indirectly  allirming  anything  to  the  contrary."'^" 

in  the  Moore  case  cited  in  the  above  oj>inion  it  is  held  that  if 

«119  Minn.  308,  48  L.R.A.(N.S.)  Ins,   Co.  145  Fed.  881,  76  C.  C.   A. 

Ib4,  138  N.  W.  281.  2(15,   7   L.Il.A.(N.S.)    n58,   and   case 

'72  N.  H.  485,  101  Am.  St.  Rep.  im.(c. 
688,  57  All.  (i55.  ^  CilitK/    Henderson    v.    Hall,    134 

»C'///«7  Frvc  V,  Bath  P:ieetric  Co.  Ala.  455',  G.'J  L.H,A.  073,  32  So.  840. 
97  Me.  24,3,  .')!>  L.R.A.  444,  94  Am.        i°  (}o«.dman    v.    Georgia   Life    Iiis. 

St.  Rep.  500,  54  All.  395;  Travelers'  Co.  189  Ala,  130,  GO  So.  (i4!),  45  Ins. 

Ins.  Co.  V.  Moses,  03  N.  J.  K(|.  200,  L.  J.  239.     See  Garrett  v.  Travelers' 

92  Am,   St.   Rep.   00,3,  49   All.  720;  Ins.    Co.   55    Ohio   h.   Hull.    181,   20 

Connolly  v.   Bolster,   187   Mass,  200,  Ohio  Dee.  181,     See  §^  30.")Sa  el  .se(i. 

72  N.   E.  981;    All.-n   v.    Aetna  Life  h.Tein 
Joyce  Ins.  Vol,  V.— 308,         5873 
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a  jiuliiinont  for  jievsonnl  iiijury  is  not  oollcclnMo  licrausc  oi"  the  in- 
solvency of  the  judgincnt  doblor,  Iho  judgment  plaintill"  cannot 
maintain  a  bill  in  equity  against  a  casualty  or  insurance  company 
10  compel  payment  to  him  of  money  duo  upon  an  employer's  lia- 
bility policy  held  by  the  judgment.  del)t()V.  unless  the  latter,  or  its 
receiver,  is  made  a  party  to  the  acti(»n.  ami  jurisdiction  oi"  him 
obtained  so  that  he  may  be  concluded  by  the  decree  rendered  in 
the  latter  proceeding."  In  the  Frye  ca.sc  cited  in  the  above  opinion 
it  is  held  that  an  em]doyee  wlio  is  injured  through  the  negligence 
of  his  employer,  and  recovers  judgment  therefor,  cannot,  because 
his  judgment  debtor  was  insured  against  loss  from  his  liability 
for  damages  sull'ered  by  an  employee  through  the  cmi)loyer's 
negligence,  maintain  a  bill  in  equity  against  the  insurer  to  compel 
him  to  pay  such  judgment,  though  the  employer  is  insolvent  and 
has  made  an  assignment  for  the  benefit  of  creditors,  especially 
when  the  contract  of  insurance  stipulates  that  no  action  shall  lie 
against  the  insurer,  unless  it  shall  be  brought  by  the  insured  him- 
self to  indemnify  him  for  loss  actually  sustained  and  paid  in 
satisfaction  of  a  judgment  after  the  trial  of  an  issue.^^ 

§  3528.  Particular  cases  where  equity  will  grant  remedy  to 
insured. — Courts  of  equity  will  generally  assume  jurisdiction  where 
the  assured  has  no  adequate  or  complete  remedy  at  law.  And 
where  equity  has  granted  relief  to  the  assured  against  a  valid  legal 
objection  to  the  payment  of  a  loss,  he  must  then  proceed  and  prove 
liis  case  as  fully  as  if  suing  at  law."  So  any  member  of  a  mutual 
insurance  company,  suing  for  himself  and  others  similarly  in- 
terested, may  invoke  equity  jurisdiction  to  redress  or  prevent  an\' 
wrong  injuriously  affecting  the  property  rights  of  the  corporation. 
when  its  officers  will  not  move  appropriately  to  that  end.^*  And 
when  a  contract  has  been  made,  but  no  policy  to  evidence  it  has 
been  issued,  the  remedy  of  the  insured,  after  a  loss  may  be  by  bill 
in  equity;  and  the  court  may  at  once  decree  the  payment  of  the 
amount  which  would  have  been  recovered  under  the  policy  had  it 
been  issued."  A  mistake  in  the  surrender  of  policies  by  the  in- 
sured to  the  company  may  be  corrected.    Thus,  where  the  insured 

"  Moore  v.  Man-land  Casualty  Co.  "  Brown  v.  Savannah  Mutual  Ins. 

7.3  N.  H.  .518,  111"  Am.  St.  Kep.  647,  Co.  24  Ga.  97. 

(i3  All.  490.  ^*  Huber  v.  Martin,  127  Wis.  412, 

i2Frve  v.  Bath  Gas  &  Electric  Co.  3   L.R.A.(N.S.)    G53n,   115   Am.   St. 

97  Me.^241,  59  L.R.A.  444,  94  Am.  Rep.  1023,  105  N.  W.  1031,  1135. 

St     Rep.    500,    54    Atl.    395.      See  ^^  Croft  v.  Hanover  Fire  Ins.  Co. 

Thompson  v.  Travelers'  Ins.  Co.  161  40  W.  Va.  508,  52  Am.  St.  Rep.  902, 

Fed.  867.  89  C.  C.  A.  61 ;  Garrett  v.  21  S.  E.  854. 

Travelers'  Ins.  Co.  20  Ohio  Dec.  181,  ^ 

55  Ohio  Law  Bull.  181.  ^ 
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held  four  policies  upon  his  property,  on  two  of  \Yhich  the  pre- 
miums were  unpaid,  and  having  decided  that  the  other  two  were 
sufficient  and  that  he  would  surrender  the  ones  on  which  the  pre- 
miums were  due,  and  with  that  intention  he  delivered  two  to  the 
company,  which  by  mistake  were  the  ones  he  intended  to  keep, 
it  was  held  that  the  court  would  rectify  the  mistake.^^  Equity  will 
also,  where  premium  notes  have  been  given  by  the  agent,  order 
them  set  set  off  against  the  amount  due  on  a  judgment  for  loss ;  " 
or  where  several  persons  with  different  interests  under  the  policy 
cannot  enforce  their  rights  at  law  they  will  be  permitted  to  in  a 
court  of  equity ;  "  or  where  a  company  has  done  no  new  business 
for  several  years,  and  does  not  do  business  sufficient  to  pay  the 
expenses,  a  bill  may  be  brought  in  equity  by  the  policy-holders  to 
obtain  termination  of  their  contracts  and  payment  of  the  present 
value  of  the  same ;  ^^  or  where  the  beueficiai-y  under  a  life  policy 
believes  his  rights  to  be  endangered  by  the  possession  of  the  policy 
by  the  assignee  of  the  same,  equity  will  aid  him.^°  So  also  where 
the  underwriters  have  received  an  indemnity  from  a  foreign  gov- 
ernment for  the  wrongful  seizure  of  insured  cargo,  they  may  be 
compelled  in  equity  to  pay  the  same  to  the  insured.^  And  where 
a  life  insurance  policy  has  been  canceled  by  the  company  without 
any  just  cause,  the  policyholder  has  an  action  in  equity  to  have  the 
policy  decreed  to  be  in  full  force  and  effect,  and  such  right  of 
action  accrues  immediately  upon  the  cancelation  of  the  policy.^ 
If  a  trustee  refuses  to  allow  his  name  to  be  used  in  a  suit  at.  law, 
t-quity  may  compel  him  to.^  If  a  common  carrier,  who  has  ;?ecurcd 
insurance  upon  goods  belonging  to  several  owners  for  his  6wn 
benefit  and  that  of  all  of  the  owners,  has  upon  the  destruction  of 
the  property  collected  the  entire  amount  of  the  insurance,  equity 
will  assume  jurisdiction  of  a  suit  brought  by  some  of  the  owners 
for  the  benefit  of  all  who  might  join  them  to  cover  their  alleged 
proportional  interest  tlierein,  the  jurisdiction  ])eing  assumed   on 

^'Von  Wein  v.   Scdttisli   riiion  &  ^  New  York  Ins.  Co.  v.  Roulet,  24 

National  InH.  Co.  27  X.  Y.  .St.  Kep.  Wend.  (N.  Y.)  505. 

U:i4,  US  N.  Y.  04,  23  N.  K.  123.  ^  jjay„er  v.  Anieri<'an  Popular  Lifo 

"  Ja^Ah    v.    Murine    Ins.     Co.     6  Ins.  Co.  09  N.  Y.  435,  alTV  3(i  N.  Y. 

Wheat,  (in  U.  S.)  565,  5  L.  ed.  332.  Super.   Ct.  211.      Sec  also   Cohen  v. 

*®  Merrantile  In.s.  Co.  v.  Ilotthaus,  New  York   Mutual   Life   Ins.   Co.  50 

43  Mich.  423,  5  N.  W.  042.  N.    Y.    010,    10    Am.    Rep.    522. 

^*  hif^ersoli  V.  Missiiuri  Valley  Life  ^  .Motleaux    v.    liondon    Assurance 

Ins-.  Co.  37  Fed.  .");{().  Co.  1   AUc  545,   13   Eug.   Hul.   Cas. 

*>  Bowers  v.  I'urker,  58  N.  II.  505.  U»7. 
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tlu>  iiioimd  t)f  avoidinii;  a  iiiullij)licily  of  suit'^  and  the  dilliculty 
(tf  maUiiii;  a  proiwr  a|)|>orti()nim'nl.'* 

§  3529.  Particular  cases  where  equity  will  grant  remedy  to 
insurers. — The  iii.surer  may,  bel'ore  loss,  invoke  a  eourt  oi"  equity  to 
<u\ler  a  poliiy  of  insuranee  delivered  iij)  and  canceled  where  it 
appears  that  the  polit-y  was  obtained  by  fraud,'  or  if  after  a  judp;- 
itient  has  been  oblained  upon  a  policy  the  insurers  learn  of  cci-tain 
fraudulent  acts  by  the  insurc<l  which  would  have  defeated  the  claim 
if  uivcn  at  the  trial,  equity  will  entertain  a  bill  to  set  the  judgment 
aside.*' 

§  3530.  Cases  where  equity  will  not  act. — As  a  general  rule, 
equity  will  not  ait  whcic  llu-rc  is  an  adccpiatc  remedy  at  law.  So 
where  an  assignee  of  a  ])olicy  filed  a  bill  against  the  underwriters, 
and  simply  stated  the  refusal  of  the  insurer  to  pay,  the  bill  was 
dismissed,  as  his  remedy  at  law  was  adequate.'  In  an  action  by 
insurers  a  court  of  equity  will  not  compel  the  administrator  of  a 
broker  wlio  has  died  insolvent  to  sequester  for  the  benefit  of  the 
insurers  any  sum  received  by  such  administrator  as  payment  on 
premiums  from  the  insured  if  the  broker  has  given  his  note  for 
.such  premiums  and  the  plaintiffs  hold  it.®  A  court  of  equity 
will  not  decree  an  accounting  of  partnership  funds  where  the 
profits  are  the  results  of  illegal  insurances.^  Where  an  officer  of  a 
benefit  society  has  been  vested  by  the  constitution  of  the  society 
with  certain  quasi  judicial  powers,  equity  will  not  enjoin  him 
from  exercising  such  powers.^** 


*  Pennefeather  v.  Baltimore  Steam 
Packet  Co.  58  Fed.  481. 

On  rig^lit  of  owner  to  benefit  of 
in.suranee  taken  out  by  carrier,  see 
note  ill  47  L.R.A.(N.S.)    196. 

*  British  Equitable  Assur.  Co.  v. 
Oreat  Western  Ky.  Co.  20  L.  T.  (N. 
S.)  422,  38  L.  J.'Ch.  314,  17  W.  R. 
561;  Imperial  Fire  Ins.  Co.  v.  Gun- 
ning, 81  111.  236 ;  Commercial  IMutual 
Ins.  Co.  V.  McLoon,  14  Allen  (96 
Mass.)  351;  Atlantic  Ins.  Co.  v. 
Lunar,  1  Sand.  Ch.  (N.  Y.)  91; 
Whittingham  v.  Thornburgh,  2  Vern. 
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206,  s.  c.  Prec.  Ch.  20,  s.  c.  3  Eq. 
Cas.  Abr.  635. 

^  Ocean  Ins.  Co.  v.  Fields,  2  Story 
(U.  S.  C.  C.)  59,  Fed.  Cas.  No. 
10,406.  But  see  Charleston  Ins.  Co. 
V.  Potter,  3  Desaus.  Eq.  (S.  C.)  6. 

'  Carter  v.  United  States  Ins.  Co. 
1  Johns.  Ch.  (N.  Y.)  463. 

8  Union  Ins.  Co.  v.  Grant,  68  Me. 
229,  28  Am.  Rep.  42. 

^  Knowles  v.  Houghton,  11  Ves.  Jr. 
168. 

1°  Mead  v.  Sterling,  62  Conn.  586, 
^3  L.B.A.  227,  27  Atl.  591. 


CHAPTER  LXXXVIII. 

SUBROGATION. 

§  3537.     Subrogtition :    right  to,  of  insurer:    generally. 

§  3538.     Payment  of  total  loss  or  entire   destruction   of  subject   insured 
equipollent  with  abandonment  in  giving  right  of  subrogation: 
negligence:    third  parties. 
3539.     Insurances  on  advances:   rights  ol'  in.surer. 

§  3540.  Effect  of  release  by  insured  to  third  parties  upon  insurer's. right 
of  subrogation  where  release  is  prior  to  execution  of  insurance 
contract. 

§  3541.  Same  subject:  where  release  is  subsequent  to  execution  of  in.suv- 
ance  contract  and  before  payment  of  loss. 

§  3541a.  Same  subject:  where  insurer  has  knowledge  of  pending  settle- 
ment or  of  settlement. 

^  3541b.  Same  subject:  refusal  to  assign  to  insurer :  release  to  wrongdoer : 
defense. 

§  35  "2.     ElTect  of  reservation  of  rights  to  indemnity  in  release  to  wrongdoer. 

>;  3543.     Where  policy  provides  as  to  effect  of  release  by  insured  to  third 
parties. 
35 1 1.     Release  to  third  party  who  has  knowledge  of  payment  of  loss  by 
insurer. 

:;  3544a.   Ifelease  by  insured:    effect  of  upon  his  right  of  action   against 
insurer. 
35441).  Payment:   insurer  to  receive   wliat  insured  recovers:   insured   as 
trustee :   when  insurer  equitable  assignee. 

■-  :J5-!5.  Agreements  between  insured  and  carriers  for  benefit  of  insurance 
to  latter  may  be  valid. 

~  354G.  Same  subject:  no  violation  of  i)io\  ision  in  policy  against  snh- 
or  transfer  of  interest. 

§  3.54fia.  Carriers:    riglits  of  insurers:    where  policy  excludes  subrogation. 

§  3547.  Abandonment:  right  to  be  subrogated  subjects  insurer  to  agree- 
ment and  equities  under  carrier's  contract. 

§  3"i  17a.   Provisions  in  bill  of  huling:    carrier  to  have  benelit  of  insMrjince. 

.  .3548.  Provisions  in  bills  of  l.-iding:  carrier-  lo  liave  benefit  of  insurance: 
effect  where  insurer  pays  loss. 

§  354'J.  Rights  of  insurers  against  carriers:  where  no  provision  lor  subro- 
gation. 
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§  3,')'»0.     Policy  i)rovi(liiii;   tor  subrogation:    contract  with  oairier  limiting 

value  of  consign  incut. 
§  :I5:M.     Wlii'ii'  provision  in  bill  ol  lading  giving  carriers  beuelit  of  inst'r- 

anco  conflicts  with  policy  provisions, 
§  3'i.'>2.     Stiitulation  for  lioiiclit  of  insurance  wliere  loss  caused  by  carrier's 

negligence. 
§  'dif')3.     8(ipulsUion   in    bill   ol    lading   that    carrier   sliall    have   l)enelit    of 

insiu-mce  does  not  compel  owner  to  insure. 
§  35J»4.     Wiiere  no  stipulation  for  subrogation  of  carrier. 
^  3555.     Wliere  owner  has  insurance  but  refuses  carrier  the  benefit  thereof. 
§  3555a.  Whether  money  advanced  is  loan  and  repayable,  or  a  payment  by 

insurer:  receipt:  subrogation. 
§  355(i.     Subrogation  of  insurer  to  rights  of  mortgagee:    policy  to  mort- 
gagor:   'Tlioss  payable  to"  mortgagee. 
§  35,57.     Same  subject:    policy  void  as  to  mortgagor,  valid  as  to  mortgagee: 

stipulation  for  subrogation. 
§  3j57a.  Same  subject:    accjuisition  of  legal  title  by  mortgagee. 
55  3557b.  Same  subject:    refusal  of  mortgagee  to  assign  to  insurer. 
§  3557c.  Same  subject:   rights  of  assignee:   purchaser  of  equity  of  reck mp- 

tion. 
§  3558.     Same  subject:   where  deficiency  due  on  debt  alter  foreclosure  sale 

exceeds  amount  of  insurance. 
§  3558a.  Sale   by   owner,   subject   to   trust    deed:    vendor's    lien   reserved: 

insured's  right  of  subrogation. 
§  3559.     Insurance  by  mortgagee  where  mortgagor  pays  or  under  provi- 
sion of  mortgage  may  be  chargeable  with  premium. 
§  3560.     Same  subject:    conclusion. 

§  3561.     Policy  to  trustees:    agreement   to  subrogate  insurer. 
§  3562.     Policy  payable  to  sureties:    subrogation  of  debtor  on   payment 

of  debt. 
§  3563.     Right  of  insurer  to  subrogation  where  no   provision  therefor  in 

policy  issued  to  mortgagee  and  nothing  inconsistent  therewith: 

contract  between  mortgagor  and  mortgagee, 
§  3564.     Same  subject:    Massachu.sctt.s  decisions:    contrary  view. 
§  3564a.  Rights  of  one  of  several  insurers:  settlements  by  mortgagee  with 

other  insurers. 
§  3564b.  Same  subject:    effect  of  contribution  clause. 
§  3565.     Effect  upon  insurance  right  to  subrogation  when  mortgage  debt 

exceeds  amount  of  loss. 
§  3566.     When  mortgagor  entitlcil  to  subrogation  against  insurer. 
§  3567.     Policy  to  mortgagor:    mortgagee  no  right  of  subrogation. 
§  3568.     Foreclosure  proceedings:    subsequent  loss:    sale  under  foreclosure 

and  deficiency. 
§  3568a.  Subrogation  of  insurer  to  rigiits  of  creditors  of  assured. 
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§  3568b.  Policy  payable  to  lien  holder:    when  insurer  not  entitled  to  subro- 
gation. 
§  3568e.  Judicial   bond:     joint    or   severable   liability:     surety's    right    of 

subrogation. 
§  3569.     Rights  of  insurer,  vendor  and  vendee:    where  sale  incomplete: 

executory  contract  of  sale. 
:^  3570.     Vendor  and  vendee:    goods:    seller's  risk. 
§  3571.     Repairs:    insurer's  riglit. 
§  3572.     Rights  of  insurers  to  subrogation  to  contract  rights  of  insured  with 

third  jnuties. 
§  357'2a.  Insurer's  right  of  subrogation:  illegal  contract  with  city  to  fur- 
nish water  supply. 
§  3573.     Insurance  by  lessor :  rights  to  proceeds. 
§  3573a.  Insurance  by  lessee:  liability  of  lessor:  subrogation:  defense. 
§  3574.     Loss  by  negligence:  wrongdoer:   carrier:   rights  of  subrogation: 

fire  and  marine  insurance. 
>;  3574a.  Same  subject:  liability  of  railroads  for  fires,  etc.:  subrogation  of 

railroad  or  insurer :  constitutional  law :  retroactive  statute. 
§  3575.     Same  subject :  marine  insurance :  collision. 
§  3575a.  Effect  of  part  payment  by  insurer:  negligence  of  third  person. 
§  3570.     Collision  between  vessels  owned  by  same  person :  insurer's  rights. 
§  3577.     Fidelity  guarantee:  right  to  subrogation. 

§  3578.     Foreign  company :  failure  to  comply  with  statutory  requirements : 
right  to  suljroLration  against  wrongdoer. 
3578a.  Right  of  subrogation  against  wrongdoer:  insurer  member  of  unlaw- 
ful combination :  defense. 
3.'.7!'.     Death  caused  by  negligence  or  willful  act  of  another:   insurer '.< 
rights. 
§  3579a.  Personal  injury:  negligence,  etc.,  of  another:  accident  policy  with- 
out stipulation  for  subrogation. 
3579b.  Rigiit  of  subrogation  under  employee's  liability  insurance. 
§  .3580.     Subrogation  of  insurer's  agent  to  their  rights:  premium. 
§  3580a.  Right  of  subrogation  of  insurer's  agent  who  pays  premiums  under 
a  mortgage  clau.'^e. 
.3581.     Contract  by  bailee  to  insure  goods:   right   of  company   insuring 

owners. 
3581a.  Theft  of  an  automobile:  insurer's  right  of  subrogation. 
.3582.     Vessel  impressed  into  naval  service:  sul)rogation  of  insurer  against 

governmr-nt. 
3.')83.     Insurance  of  pretended  interest:  recovery:  real  owner  no  rights. 
.3583a.  Waiver:  insurer's  right  of  .subrogation:  adjuster. 
3583b.   Siibntiriilion  :  iorni  of  remedy. 

§  3537.  Subrogation:  right  to,  of  insurer:  generally. — Tlio  cloc- 
iitic  of  >ul»rouatioii  in   iiisiinmcc  doc?^  licit  primarily  ari.-o  from, 
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nor  is  it  depciulont  upon,  any  of  the  tcniis  of  the  coiiti-acl,  altliuughj 

in    many   rasos   policies   now   provi<l(>    for   the   suhrot^afion   of   the] 

insurer  to  tlie  rights  of  the  insured.     WC  \\i\\r  already  seen  tliat' 

marine  and  lire  insurant-e  is  a  eontrael  of  indenniity,  and  it  is  for 

tlie  purpo.^e  of  earryinii,  out  this  principle  that   the  doctrine  of 

>uhro.c;ation  lias  heen  adopted.     In  ollu-r  words,  in  the  absence  of 

this  doctrine  the  insured  mi.uhl   often   recover  more  than  a   full 

indemnity,  and  to  prevent  sucli  a  re.^ult  the  courts  have  ad()|)ted  the 

rule  that  the  insured  .^hall  be  entitled  to  only  one  full  indemnity 

for  the  injury  .sustained,  and  from  this  the  doctrine  of  subrogation 

has  arisen.    As  a  general  rule,  therefore,  if  the  insurer  pays  to  the 

insured  the  amount  of  the  lo.<s,  the  former  will  be  entitled  to  be 

subrogated  to  all-  rights  which  may  exist  in  behalf  of  the  insured 

against  third  parties  who  may  be  liable  to  the  insured  in  any  way 

for  the  loss."    It  may  also  be  stated  that  from  the  very  nature  of 

the  contract  of  insurance  as  a  contract  of  indenniity,  the  insurer, 

when  he  has  paid  to  the  assured  the  amount  of  the  indemnity 

agreed  upon  between  them,  is  entitled,  by  way  of  salvage,  to  the 

benefit  of  anything  that  may  be  received,  either  from  the  remnants 

of  the  goods  or  from  damages  paid  bv  third  persons  for  tin*  same 
loss.12 


^1  United  States. — St.  Louis  Iron 
Mountain  &  Southeni  Ry.  Co.  v. 
Commercial  Union  Ins.  Co.  139  U.  S. 
223,  35  L.  ed.  154,  11  Sup.  Ct.  554; 
Travelers'  his.  Co.  v.  Great  Lakes 
Engineering  Works  Co.  184  Fed. 
42(),  107  C.  C.  A.  20,  36  LJl.A. 
(N.S.)  60,  40  Ins.  L.  J.  1078;  South- 
ern Rv.  Co.  v.  Bhint  (U.  S.  C.  C.) 
165  f>d.  258. 

Illiiiois.^Ega.n  v.  British  &  For- 
eign Marine  Ins.  Co.  193  111.  295, 
61  N.  W.  1081,  31  Ins.  L.  J.  431; 
Honore  v.  Fire  Ins.  Co.  5  111.  409. 

Indiana. — Phenix  Ins.  Co.  v.  Penn- 
svlvania  Co.  134  Ind.  215,  20  L.R.A. 
405,  33  N.  E.  970. 

Mart/land. — Paekbam  v.  German 
Fire  Ins.  Co.  91  Md.  515,  50  L.R.A. 
828,  80  Am.  St.  Rep.  461,  46  Atl. 
1066,  29  Ins.  L.  J.  1014;  Callahan  v. 
Linthiftum,  43  Md.  97,  110,  20  Am. 
Rep.  106. 

New  Jersey. — Randal  v.  Ti-enton 
Mutual  Life  &  Fire  Ins.  Co.  v.  .Joiin- 
son,  4  Zab.  (24  N.  .J.  L.)  576. 

New  York. — Merrantile  Mutual  Ins. 


Co.  V.  Calebs,  20  N.  Y.  173,  176; 
.Etna  Fire  Ins.  Co.  v.  Tyler,  16 
Wend.  385,  30  Am.  Dec.  90;  Spring- 
Held  Fire  &  Marine  Ins.  Co.  v.  Allen, 
43  N.  Y.  389,  393,  3  Am.  Rep.  711. 

Pennsylvania. — Mutual  Fire  Ins. 
Co.  V.  Sho waiter  (Pa.)  3  Super.  Ct. 
452,  40  Wkly.  N.  C.  SO. 

England. — Castellain  v.  Preston, 
L.  R.  11  Q.  B.  D.  380,  1  H.  L.  Cas. 
287,  52  L.  J.  Q.  B.  366,  49  L.  T.  29, 
36  W.  R.  559;  Qiie'jcc  Fire  Assur. 
Co.  V.  St.  Louis,  7  JMoore  Privy  Coun- 
cil Cases,  286.  See  17  Earl  of  Hals- 
burv's  Laws  of  England  (niarnie) 
pp.^490  et  seq.;  (fire)  Id.  p.  518. 

See  also  cases  throughout  this 
chapter. 

^^  Phoenix  Ins.  Co.  v.  Erie  &  West- 
ern Transportation  Co.  117  U.  S. 
312,  29  L.  ed.  873,  6  Sup.  Ct.  750, 
1176.    Cited  in : 

United  States. — Wager  v.  Provi- 
dence ins.  Co.  150  U.  S.  99,  108,  37 
L.  ed.  1017,  14  Sup.  Ct.  55;  St. 
Louis,  Iron  Mountain  &  S.  R.  Co.  v. 
Commercial  Union  Ins.  Co.  139  U.  S. 
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The  right  of  the  insurer  to  be  subrogated  has  been  compared 
to  that  of  a  surety,  who  upon  payment  of  a  debt  may  resort  to  the 
principal  debtor.^^  It  is  also  very  pertinently  declared  that  the 
law  of  subrogation  rests  on  broad  equities  and  is  entirely  aside 
from  any  technicalities;  that  it  finds  its  origin  in  the  Roman  law. 
and  even  so  far  as  now  recognized  in  the  connnon  law,  came  ihrougli 
equity,  and  not  from  the  common  law  to  equity ;  and  therefore, 
in  applying  the  doctrine  of  subrogation,  technicahties  which  are 
not  of  an  insuperable  nature  should  be  disregarded,  but  the  broad 
equities  should  be  sought  out  as  far  as  possible.^* 

If  subsequent  to  the  payment  of  the  loss  by  the  insurer  third 
parties  who  are  liable  thei'efor  to  the  insured  pay  to  the  latter  a  sum 
in  settlement  of  the  claim  against  them,  the  insurer  may  recover 
from  the  insured  such  an  amount  as  may  be  in  excess  of  the  actual 
loss  sustained  by  him.^*     An  insm'er  is  also  compensated  for  the 

223,  235,  35  L.  ed.  158,  11  Sup.  Ct.  ^^  Xoi-Avich     Union     Ins.     Co.     v. 

554;  Chicago,  St.  Louis  &  X.  O.  R.  Boomer,  52  111.  442,  4  Am.  Rep.  618. 

Co.  V.  Pullman  Southern  Car  Co.  139  Upon  this  point  Brett,  L.  J.,  in  Cas- 

U.  S.  87,  88,  35  L.  ed.  101,  11  Sup.  tellain  v.  Preston,  L.  R.  11  Q.  B.  D. 

Ct.  490;  Liverpool  and  Great  V/est-  380,  1  H.  L.  Cas.  287,  52  L.  J.  Q.  B. 

em  Steam  Co.  v.  Phenix  Ins.  Co.  129  366,  49  L.  T.  29,  31  W.  R.  559,  said: 

I'.  S.  460,  462,  32  L.  ed.  799,  9  Sup.  "It   is   not   to   my   mind   a   doctrine 

Ct.  469;   The  Livingstone,  122  Fed.  applied    to    insurance    law    on    the 

278.    283;    Pennsylvania    R.    Co.    v.  ground  that  underwriters  are  sureties. 

Maiilieim  Ins.  Co.  5()  Fed.  301,  303;  They   have   rights    which    are   some- 

IVi/t-r  Manufacturing  Co.  v.  St.  Paul  times  similar  to  the  rights  of  sureties. 

Fire  &  Marine  Ins.  Co.  41  Fed.  271,  but  that  again  is  in  order  to  prevent 

274;  Kidd  v.  Greenwich  Ins.  Co.  35  the    assured    from    recovering    more 

P''ed.  .351;  Phenix  Ins.  Co.  v.  Chad-  than  a  full  indemnity." 

bourne,  31  Fed.  300,  301;  The  Bris-  i*  Merchants  &  Miners  Transporta- 

(ol,  29  Fed.  870.  tion    Co.    v.    Robinson-Baxter-Disso- 

New  York. — Fayerweather  v.  Phenix  wav  Towing  &  Transp.  Co.  191  Fed. 

Ins.  Co.  118  N.  Y.  324,  328,  6  L.R.A.  769,  113  C.  C.  A.  427,  41  Ins.  L.  J. 

sOi;,  23  X.  E.  192;  Piatt  v.  Richmond,  537,  541,  per  Putnam,  C.  J.,  see  ex- 

V'jrk  River  &  C.  R.  Co.   108  X.  Y.  tract  from  opinion  in  this  case  in  note 

.{58,  364,  15  X.  E.  393;  London  &  L.  under  §  3575  herein,  s.  c.  225  U.  S. 

Fire  Ins.  Co.  v.  Rome,  W.  &  O.  R.  704,  56  L.  ed.  1265,  32  Sup.  Ct.  837. 

<•.,.  23  X.  Y.  Supp.  23L  68  Ilun,  598,  ^^  Darreli  v.  Tibl)etts,  L.  R.  5  Q.  B. 

•  iOO.  atl'd  144  N.  Y.  200,  43  Am.  St.  D.  560,  50  L.  J.  Q.  B.  33,  42  L.  T. 

h'ep.  752,  39  N.  E.  79.  7!)7,  2!)  W.  H.  66,  44  J.  1'.  695.     See 

(Jretjnn. — Home  Mutual  Ins.  Co.  v.  SS  3540  et  seq.  herein. 

'  iregon  li.  &  Xavigation  Co.  20  Greg.  On  right  of  insurer  which  has  paid 

•ii9,  573,  23   Am.    St.   Kc]).    L'jI,  26  loss  as  against  insured   who  has  re- 

Fac.  857.  covered  or  settled  with  third  persons 

Texas. — Insurance    Co.    of    Xortli  I'cspoiisible   for  the  loss,  see  note  in 

Vmcrica  v.  Easton,  73  Tex.  167,  173,  41    L.K.A.(N.S.)    719;   on   settlement 

!  L.H.A.  427,  1 1  S.  W.  180.  between    insured    and   tort   feasor   as 

See   First   Xational    IJaiik   v.   Lan-  nlTccling   insurei-'s   right   to  siibroga- 

•ashire    Ins.    Co.    65    Minu,    462,    68  tion,  .see  note  in  L.K.A.1916A,  1282. 
\.  W.  1. 
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ainoiint.  paid  out  where  in  an  aetiou  lor  subrogation  the  value  of 
tlie  property  destroyed  exceeds  the  sum  found  by  the  jury.^*'  So 
an  insurance  company  which  has  paid  losses  by  lire  to  the  shippers, 
is  subro.uatcd  to  their  claims  for  such  losses  aj^ainst  the  owner  of 
the  vessel."  The  ri,i;ht  of  an  insurance  company  which  has  actual- 
ly paid  a  loss,  to  be  subrogated  to  a  claim  of  the  owner  against  a 
wrongdoer  who  caused  the  loss,  is  not  affected  by  the  fact  that  the 
insurer  was  a 'foreign  corporation  having  no  right  to  do  business 
witliin  the  state. ^^ 

§  3538.  Payment  of  total  loss  or  entire  destruction  of  subject 
insured  equipollent  with  abandonment  in  giving  right  of  subroga- 
tion: negligence:  third  parties. — The  payment  of  loss  or  the  entire 
destruction  of  the  subject  of  insurance  is  considered  equipollent 
with  an  abandonment,  in  so  far  as  it  gives  the  underwriter  the 
right  of  suljrogation.  And  Avhether  the  payment  be  of  a  partial  or 
total  loss  the  insurer  is  equitably  entitled  in  proportion  to  the 
indemnity  paid,  to  the  damages  recovered  from  third  parties  by 
reason  o(  their  misconduct,  wrongdoing,  negligence,  or  other  a,ct 
insured  against,  and  on  account  of  which  the  loss  was  paid ;  as  in 
ca$e  of  barratry  and  recovery  of  damage  from  the  master.  And 
where  the  owner  of  goods  insured  on  board  ship  and  damaged  by 
a  peril  within  the  policy  abandons  all  spes  recui)erandi  to  the 
miderwriters,  the  latter  n]ion  payment  as  for  a  total  loss  are  entitled 
to  be  subrogated  to  all  the  insured's  rights  to  the  property  re- 
maining, and  to  recover  for  the  loss  from  any  source  whether 
against  "third  parties  who  caused  the  loss,  through  negligence  or 
otherwise.^^  So  if  a  judgment  be  rendered  as  for  a  total  loss  it 
is.  held  that  the  insurer  is  entitled  to  the  salvage,  for  it  is  equivalent 

16  Farmers'  Mercantile  Co.  v.  Sea-  Y.)  107;  Graeie  v.  New  York  Ins. 
J.oard  Air  Line  Rv.  102  S.  Car.  .318,  Co.  8  Johns.  (N.  Y.)  237,  per  Kent, 
8(i  S    E.  678.  J-;   Atlantic  Ins.  Co.  v.   Storrow,  5 

17  Gari-ison  V.  Memphis  Ins.  Co.  19  Paige  (N.  Y.)  285;  Simpson  v. 
How.  (60  U.  S.)  312,  15  L.  ed.  656.  Thompson,  3  App.  Cas.  279,  38  L.  T. 

18  Phenix  Ins.  Co.  v.  Pennsylvania  1,  3  Asp.  M.  C.  567. 

Co    134  Ind.  215,  20  L.R.A.  405,  33  England.— Jioux    v.     Salvador,     3 

X  E.  970.  Bincr.   (N.  C.)   266,  288,  4  Scott,  1, 

19    United  States.— The  Ocean  ^Yave,  2  Hodges,  209,  7  L.  J.   Ex.  328,  1 

5  Biss.  (U.  S.  C.  C.)  378,  Fed.  Cas.  Eng.  Rul.  Cas.  46,  per  Cibbs,  C.  J.; 

No.  10,417.  Randal  v.   Cockran,   1   Ves.   98,  per 

Louisiana.— Parad\f^e   v.    Sun  Ins.  Lord  Hardwicke;   Aldridge  v.  Great 

Co.  6  La.  Ann.  596.  Western  Ry.  3  M.  &  G.  515;  Hoiisl- 

MassacJinsetts. — Hart    v.    Western  man   v.  Thornton,   Holt,  N.  P.  242. 

R    R.  Corp.  13  Met.   (54  Mass.)   99,  17  R.  R.  632;  Rankin  v.  Potter,  42 

46  Am   Dec    719.  L.  J.  C.  P.  169,  L.  R.  6  H.  L.  83,  29 

.Vei,;     York.— Home    Ins.     Co.    v.  L.  T.  142,  22  W.  R.  1,  2  Asp.  M.  C. 

Western  Transportation   Co.  4  Rob.  65,  L.   R.  5   C.   P.   354,  518,  L.   R. 

(N.  Y.)  257,  s.  c.  33  How.  Pr.   (N.  3  C.  P.  562,  1  Eng.  Rul.  Cas.  70, 
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to  an  abandonment.^"  And  if  a  partial  loss  is  settled  as  such  and 
there  has  been  no  abandonment,  the  assurer's  payment  cannot  en- 
title him  to  be  subrogated  to  the  rights  and  beneiits  subsequently 
arising  to  the  assured  from  the  adventure.^  Again,  to  put  the 
proposition  in  other  words,  when  goods  insured  are  totallj"^  lost, 
actually  or  constructively,  by  perils  insured  against,  the  insurer, 
upon  payment  of  the. loss,  becomes  subrogated  to  all  the  assured's 
rights  of  action  against  third  persons  who  have  caused  and  are 
r&-ponsible  for  the  loss.  But,  as  stated  in  the  preceding  section, 
the  insurer  stands  in  no  relation  of  contract  or  of  privity  with  such 
persons.  Mfs  title  arises  out  of  the  contract  of  insurance,  and  is 
derived  from  the  assured  alone,  and  can  only  be  enforced  in  the 
right  of  the  latter.  In  a  court  of  common  law,  it  can  be  asserted 
only  in  his  name ;  and  even  in  a  court  of  equity  or  of  admiralty  it 
can  be  asserted  only  in  his  right.  In  any  form  of  remedy,  the 
insurer  can  take  nothing  by  subrogation  but  the  rights  of  the 
assured.^ 

In  a  line  with  the  doctrine  of  subrogation  to  the  rights  of  the 
insured  it  is  held  that  the  acceptance  of  an  abandonment  made  by 
a  mortgagor  maj'  preclude  him  from  asserting  any  claim  under  his 
mortgage  upon  a  vessel.^  Under  certain  code  provisions  "if  a 
marine  insurer  pays  for  a  loss  as  if  it  were  an  actual  total  loss,  he  is 

per  Lord  Blackburn;  2  Phillips  on  L.  ed.  1083,  17  Sup.  Ct.  619;  Judd 

Ins.    (3d   ed.)    414,   415,   sees.   1723,  v.  New  York  &  T.  S.  S.  Co.  130  Fed. 

1732.  992;  The  Livingstone,  130  Fed.  740, 

20Graeie  v.  New  York  Ins.  Co.  8  749,  65  C.  C.  A.  610,  613;  Mason  v. 

.luiins.  (N.  Y.)  237;  Smith  v.  Stein-  [Marine  Ins.  Co.  452,  457,  49  C.  C.  A. 

i;ich,  2  Caines  Cas.  (N.  Y.)  158,172;  106,   110,  54  L.K.A.   700,   703;   The 

A'at.son   v.   Insurance   Co.   of  Noxlh  Livingstone,   104  Fed.  924;   The  St. 

America,  1  Binn.   (Pa.)   47;  Randa)  Johns,  101  Fed.  469,  472;  Wachusett 

V .  Cockran,  1  Ves.  98,  per  Lord  Hard-  National*  Bank   v.   Sionx  City   Stove 

wieke;    Koux   v.    Salvador,   3    Bing.  Works,  63  Fed.  370;  Savannah  Fire 

(X.   C.)   260,  4  Scott,  1,  2  Hodges,  &  Marine  Ins.  Co.  v.  Pclzcr  Manufar- 

_'09,  7  L.   J.   Ex.   328,   1   i:ng.   Rul.  luring  Co.  60  Fed.  39, -12;  The  Young 

•  as.    46,    per    Lord    Abinger.      tJx-  America,  30  Fed.  789,  800;   Leavitl. 

amine  §  2969  herein.  v.   Canadian    Pacilic   R.    Co.    90    Me. 

*  Tunno  v.  Edward.s,  12  East,  488,  153,  161,  38  L.R.A.  152,  154,  37  At  I. 

II  H.  R.  458.  880;  North  British  &  Mercantile  Ins. 
2  Phojnix  Ins.  Co.  v.  Erie  &  West-  Co.  v.  Central  Vermont  P.  R.  Co.  40 

■  rn  Transportation  Co.  117  U.  S.  312,  N.  Y.  Supp.  1113,  9  App.  Div.  4,  8. 

2U  L.  ed.  873,  6  Sup.  Ct.  1176;  Hall  On  right  of  insurer  who  has  ]iaid 

V.   Nashville  &   C.   R.   Co.   13   Wall,  loss  to  maintain   action   against   tlie 

'HO  U.S.)  367,  20  L.  ed.  594.     Cited  party   causing   llie   loss,   see    note   in 

III  Hartford  Fire  ins.  Co.  V.  Chicago,  2   L.'lt.A.(N.S.)    922. 

Milwaukee  &  St.  Paul  Ins.  Co.  175  ^  Ndrthwcstern  Transportation  (.'o. 
U.  S.  91,  96,  44  L.  ed.  87,  20  Sup.  v.  Thames  &  Mersey  Ins.  Co.  59  Mich. 
('i.  33;  United  States  v.  .Vmerican  214,  26  N.  W.  336.  See  §  2902 
Tobacco  Co.  160  U.  S.  468,  474,  41    herein. 
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i-iititU'd  to  \vliaU'\or  may  remain  of  the  tiling:;  insurod  ov  i\js  pro- 
t-oocLi  or  sulvai;c  tii?  il'  there  luul  been  a  formal  abandonment."* 
Whuro  H  lo8i>  by  thieves  lias  oi-eurred  for  whieh  the  insurer  and  (he 
shipowner  are  both  liable  to  the  insured,  the  insurer  is  entitled  on 
payment  of  the  loss  to  be  subrogated  to  the  insured's  rights  against 
the  shipowner.*  Rut  if  the  shipowner  lirst  pays  the  loss,  he  cannot 
elaim  any  rights  under  the  policy,  since  the  contract  is  only  to 
iutlenmify  the  insured.^ 

The  payment  of  a  loss  of  a  cargo  after  a  libel  had  been  filed  by 
the  owners  of  the  cargo,  under  an  agreement  that  the  libelants 
should  repay  to  the  underwriters  any  sum  or  sums  which  they 
might  recover  by  decree  or  settlement  in  virtue  of  the  unseaworthi- 
ness of  the  vessel  or  the  negligence  of  her  ollicers  or  crew,  does 
not  afford  a  defense  to  the  action  for  damages  to  the  cargo  vk^hich 
may  have  occurred  through  a  neglect  to  pump  out  the  ship,  or 
through  the  clogging  of  the  timbers  by  coal  dust  or  by  sugar,  or 
by  both  coal  dust  and  sugar,  and  the  vessel  is  bound  to  make  such 
damage  good.*^ 

§  3539.  Insurance  on  advances:  rights  of  insurer. — Tn  a  Federal 
ca.se  where  at  the  request  of  the  owners  of  a  vessel  and  for  their 
benefit  money  had  been  advanced  by  their  agents,  who  had  effected 
insurance  to  secure  the  amount  advanced,  and  upon  the  loss  of 
the  vessel  the  insurance  money  had  been  paid  to  the  agents,  il 
was  held  that  the  debt  was  extinguished  by  the  payment  of  the 
insurance  to  the  agents,  and  that  the  insurer  could  maintain  no 
action  against  the  owners  either  upon  the  principle  of  subrogation 
or  by  reason  of  any  assignment  from  the  insured.*  In  a  New  York 
case,  however,  where  an  insurance  policy  was  issued  to  secure 
advances  upon  a  ship,  and  the  policy  provided  that  in  case  the 
insured  released  any  right  of  recovery  against  others  which  the 
insurer  would  otherwise  *be  entitled  to  upon  payment  of  the  loss 
there  could  be  no  recovery  on  the  policy,  and  by  the  contract  be- 
tween the  insured  and  the  owners  the  insured  was  estojjped  from 
asserting  any  claim  against  the  owner  in  case  of  loss,  it  was  held 
that  the  insured,  who  had  paid  a  loss  with  no  knowledge  of  such 
agreement,  was  entitled  to  recover  from  the  insurer  the  amount 
[mid  to  the  latter,  together  with  the  costs  of  an  unsuccessful  action 
against  the  owner.^ 

*  Deering's  Annot.  Civ.  Code  Cal.        '='  The  Centennial,  7  Fed.  601. 
sec.  2725.  »  Phoonix  Ins.  Co.  v.  Chadbourne, 

5  Atlantic   Ins.   Co.   v.   Storrow,  5    31  Fed.  300. 

Paige  (N.  Y.)  285.  »  Phcnnix  Ins.  Co.  v.  Parsons,  129 

6  Atlantic  Ins.  Co.  v.  Storrow,  5  N.  Y.  86,  41  N.  Y.  St.  Rep.  505,  29 
I'aige  (N.  Y.)  285.  N.  B.  87. 
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§  3540.  Effect  of  release  by  insured  to  third  parties  upon  in- 
surer's right  of  subiogation  where  release  is  prior  to  execution  of 
insurance  contract. — As  a  general  rule,  the  doctrine  of  subrogation 
only  places  the  insurer  in  possession  of  such  rights  against  third 
parties  as  the  insured  could  himself  enforce,  and  it  therefore  fol- 
lows that  if,  prior  to  the  execution  of  the  contract  of  insurance, 
the  insured  has  executed  another  contract  releasing  certain  third 
l)arties  from  any  liability  which  might  be  incurred  by  them  in 
case  of  a  loss,  such  release  will  also  be  binding  upon  the  insurer. 
So  where  warehousemen  held  under  a  lease  from  a  railroad  com- 
pany, and  by  the  terms  of  the  lea^e  the  lessor  was  released  from 
all  liability  from  fire  communicated  from  its  locomotives,  it  was 
lield  that  where  policies  of  insurance  were  issued  subsequent  to 
the  execution  of  such  lease  the  insurers  could  not  claim  to  be 
subrogated  to  any  rights  against  the  railroad  company,  as  by  the 
terms  of  the  lease  the  insured  had  none,  and  this  notwithstanding 
ihe  fact  that  the  jiolicies  provided  for  subrogation.^" 

§  3541.  Same  subject:  where  release  is  subsequent  to  execution 
of  insurance  contract  and  before  payment  of  loss. — If  the  insured, 
after  the  occurrence  of  a  loss,  releases  a  third  party  by  whose 
negligence  or  wrongdoing  the  loss  is  occasioned,  what  effect  docs 
such  release  have  upon  the  insured's  right  to  recover  and  ujxin 
the  insurer's  right  to  subrogation?  In  a  case  which  arose  in  New 
York,  where  the  insured  claimed  that  the  landlord  was  respon- 
sible for  the  loss,  and  before  payment  of  the  loss  by  the  insurer 
settled  with  the  landlord  and  gave  him  a  general  release,  it  was 
held  that  the  insurer  was  released  from  lialnlily  under  the  policy 
to  the  extent  t^»  which  the  insurer's  right  of  subrogation  agtiinst  the 
landlord  was  defeated. ^^  So  also  in  a  mercantile  case  in  the  san)o 
state,^^  where  a  judgment  had  been  rendered  for  a  total  loss  and 
the  insured  had  assigned  the  bill  of  lading,  policy,  and  all  claiuis 
thereon  to  a  third  person  for  the  benefit  of  the  carrier,  it  was  held 
that  the  insurers  were  entitled  to  have  credited  against  the  judg- 
ment such  amount  as  the  carrier  would  be  liable  for.  And  in  a 
case  in  Rhode  Island  "  where  certain  property  which  had  been 
saved  from  the  (ire  was  sold  it  was  held  thai  the  insurers  slmuld 
bo  crcditx^'d  with  such  amount  as  was  realized   from  tho  sale. 

The  insurer,  where  entitled  to  subrogalioii,  can  only  sland  upon 

"  Pelzcr  Manufacturing:  Co.  v.  Sun  Rep.  435,  fl  N.  Y.  Supj).  I!)7,  l(i  |);ilv 

Fire  OITifc,  lid  S.  C.  213,  15  S.   E.  (N.  Y.)   104. 

502.     See  also  Equitable  Fire  &  Ma-  ^2^(|.,„(i(.  j^g    Q^y    y    Slorrow,   1 

rinc    Ins.    Co.    v.    St.    Louifl   &    San  Edw.  Cli.  (N.  Y.)  021,  aff'd  5  l'ai;r.. 

Fran.-isco   R.  Co.  134  Mo.  A  pp.   48,  Cli.   (.^^  Y.)  285. 

114  S.  W.  510.  13  iijirris  v.  (}as|)er  Fire  &  .Marino 

'1  Dillinj,'  V.  Dni.inal,  30  N.  Y.  St.  Iii.s.  Co.  0  R.  I.  207. 
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JOYCK  ON  INSl'WANCK 


iIk-  ii<;lil.^  ul'  llio  insured,  and  wliere  ilio  insniiHl  I'ully  releases 
third  [)av(ies  who  are  liable  to  him  in  any  way  fur  the  loss,  the 
riiihls  of  hoth  the  insurtM-  and  insui'ed  to  recovery  thereafter  t'runi 
>ueh  third  [larties  is  del'eateil  by  sueh  release.^*  The  relea.se,  there- 
fore, being  valid  as  between  insured  and  third  parties,  will  be 
iiinding  upon  the  insurer  in  the  abstMice  of  fraud.  Consequently, 
if  the  insured  gives  a  release,  it  neeessarily  follows  that  the  insurer 
will  bo  released  from  liability  to  the  extent  to  which  his  right  of 
subrogation  has  been  defeated. ^^ 

§  3541a.  Same  subject:  where  insurer  has  knowledge  of  pend- 
ing settlement  or  of  settlement. — An  insurer  who  undertakes  to 
indemnify  the  assured,  with  full  knowledge  of  an  antecedent  set- 
tlement between  him  and  the  party  causing  the  injuiy  to  or  loss 
of  i»roperty  does  so  at  its  peril,  is  a  mere  volunteer,  and  cannot 
recover  of  the  assured  under  the  subrogation  clause  of  the  con- 
tract; and  this  applies  to  a  policy  covering  loss  from  breakage  of 
glass  occasioned  by  another's  wrongful  act.^^     So  wiiere  an  insur- 


"•"The  right  of  subrogation  is  a'  51     L.R.A.(N.S.)      414,     136     Pac. 
tlerivali\e  one  and  comes  solely  from   1180. 

the  assured  and  can  only  be  enforced        See  the  following  cases: 
ill  ills  right.     If  the.  assured  has  no        United   States. — Hall   v.    Railroad 
right    which   he  can   transfer  to  the    Co.  13  Wall.   (80  U.  S.)   367,  20  L. 
insurer,  then  the  insurer  can  ha\e  no    ed.  594. 


subrogation  and  cannot  take  the  place 
of  the  assured  for  the  purpose  of  en- 


Neiv  Jersey. — Sussex  County  Mu- 
tual Ins.  Co.  V.  Woodruff,  26"  N.  J. 


forcing  the  liability  of  the  wrongdoer  Law,  541. 

for  the  loss:"    Piatt    v.    Kicliniond,  Ohio. — Neweomb  v.  Cincinnati  Ins. 

York   I^iver  &  Chesapeake  Ry.  108  Co.  22  Ohio  St.  382, 10  Am.  Rep.  746. 

N.  Y.  358,  15  N.  E.  393,  per  Earl,  J.  Pennsylvania.  —  People's  Natural 

The  words  of  the  court  in   Phrenix  Gas  Co.  v.  Fidelity  Title  Trust  Co. 

Ins.   Co.  V.   Erie  &  Western   Trans-  ^50  Pa.   St.  8,  24  Atl.  339,  21  Ins. 


portation  Co.  117  U.  S. .  312,  29  L. 
ed.  873,  6  Sup.  Ct.  750,  are  also  per- 
tinent in  this  connection:  "The  right 
of  action  against  another  person,  the 
equitable  interest  in  which  passes  to 
the  insurer,  l)eing  only  that  which 
the  insured  has,  it  follows  that  if  the 


L.  J.  751. 

England. — West  of  England  Fire 
Ins.  Co.  V.  Isaacs  [1897]  1  Q.  B. 
226,  66  L.  J.  Q.  B.  N.  S.  36,  aff'g 
fl897]  2  Q.  B.  377,  65  L.  J.  Q.  B. 
N.  S.  653. 

On   effect   of  diseliarge  of   person 


1  ,            '        u     •   1  4.     *■       i--  ])rnnanlv  liable  for  loss  of  msured 

assured  has  no  such  right  or  action  '           ^  -^          „             ^      ,     , 

.     ..      ■                    1  iu  »  pioi)erty  or  oi  a  contractual  provi- 

none  passes  to  the  insurer,  and  that  ^.    ^     .•'.       ,  .      ,        ,,^      „  .      ^ 

;p    ti,-!   ;..„„^^.r.,    ^„i,f    „.p'    ..f;,>.,    ;..  sion  giving  him  beneht  of  insurance 


if   the   insured's   right   of   action    is 
limited  or  restricted   by  lawful  cor 


upon  insured's  right  of  action  against 


tract   between    him    and   the   person    insurer,  see  note  in  29  L.R.A.(N.S.) 


698. 

^^  Weaver  v.  New  Jersey  Fidelity 
&  Plate  Glass  Ins.  Co.  56  Colo.  112. 
51  L.R.A.(N.S.)  414,  136  Pac.  118C. 
On  settlement  between  insured  and 
&  Plate  Glass  Ins.  Co.  56  Colo.  112,   tfirt  feasor  as  affecting  insurer's  right 
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sought  to  be  made  responsible  for  the 
loss,  a  suit  by  the  insurer  in  the  right 
of  the  assured  is  subject  to  like  limi- 
tations or  restrictions." 

^^  Weaver  v.   New  -Jersey   Fidelity 


SUBROGATION  §  35ilb 

ance  company  which  has  been  informed  of  the  pendency  of  an 
action  brought  by  an  insured  whose  property  was  destroyed  by 
iire  by  a  wrongdoer  to  recover  of  such  wrongdoer  makes  no  effort 
to  intervene  and  protect  its  interest,  and  the  assured  accepts  in 
settlement  damages  from  the  wrongdoer,  which,  added  to  the 
amount  of  the  insurance,  is  less  than  the  amount  of  his  loss  and 
expenses  of  litigation,  such  insurance  company  can  recover  nothing 
from  the  insured.^"^ 

A  stipulated  compensation  of  attorneys,  consisting  of  thirty  per 
rem  of  the  amount  recovered  in  an  action  for  unliquidated  dam- 
ages, on  which  insurance  companies  have  some  claims  for  subro- 
gation, is  properly  jjaid  out  of  the  fund  recovered,  before  paying 
over  any  of  the  money  to  the  insurers,  where  they  ha\e  paid  over 
the  insurance  money  with  full  knowledge  of  this  agreement,  and 
liave  permitted  the  attorneys  to  proceed  in  the  litigation  without 
objection. ^^ 

§  3541b.  Same  subject:  refusal  to  assign  to  insurer:  release  to 
wrongdoer:  defense. — It  is  decided  in  Pennsylvania  that  it  is  a 
good  defense  to  an  action  against  an  insurance  com]3any  brought 
on  a  fire  policy,  which  provides  that  wdien  the  com[)any  should 
claim  that  the  fire  was  caused  by  the  wrongful  act  or  omission  of 
another  creating  a  cause  of  action,  the  party  to  whom  the  loss  was 
payable  under  the  policy  should,  on  receiving  payment,  assign 
such  cause  of  action  to  the  company,  if  it  be  ."Shown  by  the  defend- 
ant that  subrogation  had  been  demanded,  and  that  payment  of  the 
loss  had  been  offered  upon  receiving  an  assignment  of  the  cause 
of  action  against  the  wrongdoer  whose  negligence  was  alleged  to 
have  caused  the  loss;  also,  that  the  plaintiff  had  refused  to  make 
and  deliver  such  assignment,  and  had,  in  disregard  of  the  covenant 
in  the  policy,  settled  with  such  wrongdoer  giving  a  release  from 
liability,  such  relief  not  to  affect,  however,  the  claim  of  the  jilain- 
tiff  against  the  insurance  company  for  loss.  By  the  terms  of  the 
policy,  the  act  of  payment  on  the  one  hand,  and  of  assignment  on 
the  other,  are  made  concurrent  and  the  covenan!-  being  (lo])endcnl. 
performance  by  one  of  the  parties  cannot  be  (•oiii])olled  without 
performance,  or  an  offer  to  [yerforin,  by  the  othei.^^     Rut   it  i< 

to    sultropration,   sec   note   in    L.R.A.  .1.  17(il.  8f)  Kan.  37-1,  41  L.R.A.(X.S.) 

ini(JA.  1282.  72:.,  121  Pac.  48(). 

^'  .Sliawnoe  Fire   Tns.    Co.   v.    Cos-  *^  Svea  Assurance  Co.  v.  Packliaia, 

grove,  85  Kan.  290,  41  L.R.A. (N.S.)  *t2  ^\(\.  464,  52   L.R.A.  95,  48   Atl. 

719    (annolutcfl   on    rii,'lil    of   insnrcr  :i59,  30  In.s.  L.  J.  303. 

which    has   paid    the    less   as   ai^Jtinst  ^^  Xiap:ara  Fire  Ins.   Co.   v.  Fidcl- 

insnrcfl  who  ha.s  rccovereil  ai,Minst  or  ity  &  Trust  Co.  123  Pa.  St.  510,  10 

.settled  with  third  person  responsible  Am.  St.  Rep.  543,  IG  Atl.  790. 
for  the  Ios.s),  IIG  Pac.  819,  40  Ins.  L. 
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>5§  3542-3544  JOYCE  ON  INSURANCE 

al^o  hoUl  in  a  lau>r  case  in  the  saiiu'  stale  llial  (lie  refusal  of  ])ai'ty 
insured  in  a  lire  poliey  to  make  an  assignment  to  insurers  of  a 
cause  of  action  against  a  wrongdoer  through  wliosc  negligent  act 
a  loss  occurred,  is  no  defense  to  an  action  on  the  policy,  in  the 
ah.-eiice  of  an  express  «'ovenant  hy  (he  assured  ht  a-^sign.'^° 

§  3542.  Effect  of  reservation  of  rights  to  indemnity  in  release 
to  wrongdoers. — If  the  insured,  alter  the  loss  and  before  paymeni 
by  the  insurer  gives  a  full  release  and  discharge  to  the  wrongdoer 
or  the  parly  who  caused  the  loss,  and  such  release  contains  a 
reservation  of  the  right  of  insured  to  recover  his  indemnity,  the 
insured  does  not  thereby  lose  his  right  of  subrogation,  but  may 
upon  payment  of  loss  recover  the  amount  paid  under  the  policy, 
( \en  tliough  insurer's  payment  of  the  amount  of  loss  is  made  with 
knowledge  of  the  payment  of  the  loss  by  such  third  parties.^ 

§  3543.  Where  policy  provides  as  to  effect  of  release  by  insured 
to  third  parties. —  If  the  policy  provides  that  a  release  of  liability 
by  the  insured  to  third  parties  will  prevent  a  recovery  from  the 
insurer,  the  insured  cannot,  where  he  has  released  certain  parties 
who  are  liable  to  h.im  for  the  loss  from  all  liability,  recover  on 
the  policy.  So  where  a  policy  issued  upon  a  cargo,  freight,  and 
advances  provid&d  that  the  freight  and  advances  were  to  be  sub- 
ject to  the  terms  of  the  freight  policy,  and  also  provided  that  if 
the  insured  released  any  right  of  recovery  against  third  'parties  to 
which,  in  case  of  loss,  the  insured  would  be  entitled  to  subrogation 
there  could  be  no  recovery  from  the  insurer,  it  was  held  that  the 
former  clause  making  the  freight  and  advances  subject  to  the  terms 
of  the  freight  policy  did  not  exclude  the  operation  of  the  latter 
clause  upon  the  advances.^ 

§  3544.  Release  to  third  party  who  has  knowledge  of  payment 
of  loss  by  insurer. — If  third  i)drties  who  may  be  liable  to  the  in- 
sured for  the  loss  effect  a  settlement  with  the  latter  and  obtain  a 
release  from  all  liability,  and  this  is  done  with  knowledge  of  the 
fact  that  the  in.surers  have  already  paid  to  the  insured  the  amount 
of  their  liability  to  him,  such  settlement  and  release  will  in  no  way 
affect  the  insurer's  right  of  subrogation  as  against  such  third 
])arties,  since  the  settlement  and  release  will  be  in  fraud  of  the 
insurers'  rights,  and  consequently  void.' 

20  Insurance  Co.  of  North  America  ^  Phoenix  Ins.   Co.   v.   Parsons,  37 

V.  Fidelity  Title  &  Trust  Co.  12;J  Pa.  N.  Y.  St.  Rep.  874,  13  N.  Y.  Supp. 

St.   523,  2   L.R.A.   586,  10  Am.   St.  615,  59  N.  Y.  Sup.  Ct.  142,  moditied 

Rep.  546, 16  Atl.  791.  129  N.  Y.  86,  29  N.  E.  87. 

^Connecticut  Fire  Ins.  Co.  v.  Erie  ^Monmouth    County   Mutual    Fire 

Ry.  Co.  73  N.  Y.  399,  29  Am.  Rep.  Ins.  Co.  v.  Hutchinson,  21  N.  J.  Eq. 

171,  oyerruling  10  Hun   (N.  Y.)  59.  107. 

5888 


SUBROGATION  §§  3544a-3545 

§  3544a.  Release  by  insured:  effect  of,  upon  his  right  of  action 
against  insurer. — Where  an  insured  before  suit  brought  by  him 
against  the  insurer,  or  at  the  time  of  filing  his  plea  therein,  has 
by  a  release  of  all  right  of  action  against  the  wrongdoer,  destroyed 
the  insurer's  right  of  subrogation,  he  has  also  destroyed  his  own 
right  of  action  against  the  insurer.  So  an  insured  who  destroys 
the  insurer's  right  of  subrogation  to  a  claim  against  persons  caus- 
ing a  loss  of  insured  fixtures,  by  consenting  to  exclude  any  claim 
for  them  from  the  (.-onsideration  of  the  jury  and  from  the  damages 
recovered  in  an  action  by  him  against  the  party  causing  the  loss 
to  recover  damages  to  other  larger  interests  than  the  fLxtures,  the 
insured's  claim  against  the  gas  company  having  been  settled  in 
full,  will  thereby  lose  any  right  of  action  against  the  insurer  on 
account  of  the  fixtures,  under  a  policy  providing  that  on  payment 
of  a  loss  the  assured  shall  assign  his  claim  against  the  party  caus- 
ing it,  or  prosecute  it  at  the  request  and  expense  and  for  the  benefit 
of  the  insurer.* 

§  3544b.  Payment:  insurer  to  receive  what  insured  recovers: 
insured  as  trustee:  when  insurer  equitable  assignee. — Where  in- 
ternal revenue  stamps,  which  were  insured  were  destroyed  by  fire, 
and  the  insurers  settled  with  insured,  paying  them  under  an  agree- 
ment or  understanding  that  said  insurers  were  to  receive  whatever 
might  be  paid  by  the  government,  and  an  action  was  brought  in 
insured's  name  for  the  use  of  the  insurers,  it  was  held  that;  pay- 
ment to  the  owner  by  the  insurer  did  not  bar  the  right  against 
another  party  originally  liable  for  the  loss,  but  the  owner,  by  re- 
covering payment  from  said  party,  became  trustee  for  the  under- 
writers, and  by  necessary  implication  made  them  its  equitable 
assignees;  that  is,  made  an  equitable  assignment  to  them  of  the 
right  to  recover  in  its  name.* 

§  3545.  Agreements  between  insured  and  carriers  for  benefit  of 
insurance  to  latter  may  be  valid. — I'rovisiims  are  frtnpiently  insert- 
ed in  bills  of  lading  which  in  eft'ect  are  limitations  upon  the  car- 
rier's liability  in  case  oH  loss.    The  jtrox  ision  whicli  lias  come  before 

*  Per-kham  v.  German  Fire  Ins.  Co.  co  Co.  166  U.  S.  468,  41  L.  ed.  1081, 

ni  Md.  515,  50  L.K.A.  828,  46  At).  17   Sup.   Ct.   61!).     Cited  in    Pacilii- 

1066,  29  Ins.  L.  J.  1014.  Coast  Steam   Ship  Co.  v.  Baneroft- 

On  etrcft   of  (liscliar<rc   of   person  Wliitney  Co.  !)4  Fed.  192,  36  C.  C.  A. 

l)rimarily   liable  for  loss  of  insured  1.'}"),   146;   Tlie   St.   Johns,  101   Fed. 

[>r(»perty  or  of  a  contractual   i)rovi-  472;  .ludd  v.  New  York  &  T.  S.  S. 

>ioii  jciviniT  him  benefit   of  insurance  Co.    1.30    Fed.    902;    Cunninfjham    v. 

upon  insureil's  rit^ht  of  acfiim  aj^-ainsl  Seal)oard  Air  Line  R.  Co.  139  N.  Car. 

insurer,  sec  note  in  29  L.R.A.{N.S.)  427,  437,  2  L.R.A.(N.S.)   926,  51  S. 

(198.  F.  1029. 

'  United  States  v.  American  Tobac- 
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$Ji  3541).  354Ua  JOYCE  ON  INSURANCE 

llie  fouris  fi)r  i-oiistructioii  in  insuiaiuc  (.-asos  is  that  tlie  carrier 
sluill  have  the  benolit  of  such  insurance  as  may  be  clToctod  upon 
the  f!;oocis  carried.  As  a  general  rule,  it  may  be  stated  that  an 
owner  of  goods  may,  at  the  time  they  are  shipped  and  before  in- 
surance is  eU'cctod,  make  with  the  carrier,  without  fraiidiilout  con- 
cealment, a  valid  agreement  that  any  insurance  shall  inure  to  tho 
benefit  of  the  carrier.^ 

A  carrier  setting  up  the  dclVnso  that  he  contracted  for  the  bene- 
fit of  any  insurance  issued  in  favor  of  the  owner  of  goods  lost 
through  his  negligence,  in  an  action  by  underwriters  for  their 
\i\\uQ  must  show  clearly  that  the  insurance  on  the  goods  is  one  to 
the  benefit  of  which  by  tho  terms  of  his  contract  he  is  entitled.' 
The  same  principle  controls  in  this  class  of  cases  as  in  the  ca.se  of 
a  release  executed  prior  to  effecting  insurance.  The  right  of  the 
insurer  against  third  parties  is  a  right  derived  from  the  insured 
alone.  lie  can  only  enforce  such  right  as  the  assured  has,  and,  in 
case  of  any  lawful  stipulations  between  the  insured  and  the  car- 
rier as  to  the  latter's  liability  the  insurer  is  bound  thereby. 

§  3546.  Same  subject:  no  violation  of  provision  in  policy  against 
sale  or  transfer  of  interest. — The  provision  in  a  bill  of  lading  that, 
in  case  of  any  loss  for  which  the  carrier  would  be  liable,  he  shall 
have  the  benefit  of  any  insurance  effected  by  the  owner  or  shipper, 
is  not  a  violation  of  the  condition  forbidding  a  sale  or  transfer  of 
the  interest  of  the  insured.^ 

§  3546a.  Carriers:  rights  of  insurers:  where  policy  excludes  sub- 
rogation.— A  provision  in  an  insurance  policy  that  the  insurance 
shall  not  inure  to  the  benefit  of  any  carrier,  is  not  void  as  in  re- 
straint of  trade  or  contrary  to  public  policy,  but  such  provision 
or  warranty  ceases  to  be  operative,  if  during  the  time  specified  for 

SRintoul  V.  New  York  Central  &  Storage  Cotton  Press  Co.  90  Tenn. 

Hudson  River  R.  R.  Co.  20  Fed.  313.  306,   13   L.R.A.   518,  17   S.  W.   8fl. 

See  also:  Texas. — British  &  Foreign  Marine 

United    States. — Inman    v.    South  Ins.  Co.  v.  Gulf  of  Colorado  &  Santa 

Carolina  R.  R.  Co.  129  U.  S.  128,  32  Fe  R.   R.  Co.  63  Te.\-.  475,  51  Am. 

L.  ed.  612,  9  Sup.  Ct.  249;  Phoenix  Rep.  601. 

Ins.   Co.  V.   Erie  &  Western   Trans-  England. — Tate  v.   Hyslop,  15  Q. 

portation   Co.  117  U.   S.  312,  29  L.  B.  D.  368. 

ed.  873,  ()  Sup.  Ct.  750,  1176.  '^Liverpool      &      Great      Western 

Massachusetts. — Jackson    v.    Boyl-  Steam   Co.   v.   Phenix   Ins.    Co.   129 

.ston  Ins.  Co.  139  Mass.  508,  52  Am.  U.  S.  397,  32  L.  ed.  788,  9  Sup.  Ct. 

Rep.   728,  2  N.   E.   103.  469. 

New    York. — Piatt    v.    Richmond,  '  Jackson  Co.  v.  Boylston  Ins.  Co. 

York    River    &    Chesapeake   R.    Co.  139    Ma«s.    508,    52    Am.    Rep.   728, 

108  N.  Y.  358,  15  N.  E.  393.  2  N.  E.  103. 

Tennessee. — Deming  v.  Merchants' 
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its  continuance,  the  injured  contracts  to  give  a  carrier  any  right 
or  benefit  under  the  pohcy.^ 

§  3547.  Abandonment:  right  to  be  subrogated  subjects  insurer 
to  agreement  and  equities  under  carrier's  contract. — Tlie  a.s-urer 
is  subject  to  all  the  agreements  and  equities  between  the  assured  and 
a  common  carrier  who  has  restricted  his  liability  for  loss  by  the 
perils  of  navigation  in  consideration  of  reduced  freights,  and  who 
has  stipulated  for  the  benefit  of  insurance  effected  by  the  shipper 
in  cases  where  he  might  be  liable,  and  where  without  reference  to 
such  an  agreement  there  was  an  abandonment  as  for  a  loss  of  the 
goods,  it  was  held  that  the  right  of  the  insurer  to  be  subrogated 
was  subject  to  the  agreement,  and  that  it  being  valid,  the  carrier 
was  protected  against  a  recovery  by  the  insurer.^"  And  in  this 
connection  we  may  restate  the  proposition  that  the  right  of  the 
insured  to  reco^"er  from  the  carrier  for  the  loss  of  goods  is  not  con- 
tingent upon  the  loss  having  been  total,  or  upon  its  having  been 
followed  by  an  abandonment;  but  rests  upon  the  ground  that  his 
contract  is  in  the  nature  of  a  contract  of  indemnity,  and  that  he 
is  therefore  entitled,  upon  paying  a  sum  for  which  others  are 
primarily  liable  to  the  assured,  to  be  proportionally  subrogated 
to  his  right  of  action  against  them.^^ 

§  3547a.  Provisions  in  bill  of  lading:  carrier  to  have  benefit  of 
insurance. — An  insurer's  right  of  subrogation  is  destroyed  by  a 
bill  of  lading  stipulation  that  in  case  of  carrier  being  liable  for 
the  loss  it  shall  be  entitled  to  the  full  benefit  of  the  insurance  upon 
the  property."  The  princiitle  applies  in  such  case  that  an  insurer, 
upon  paying  a  total  loss  to  tiie  assured,  can  take  nothing  by  sub- 
rogation but  the  rights  of  the  assured;  and  if  the  assured  has  no 
right  of  action,  none  passes  to  the  insurer,^^  So  a  policy  of  in- 
surance containing  a  warranty  that  it  shall  not  inure  to  the  benefit 
of  any  carrier  is  avoided  and  ceases  to  be  operative  if,  during  the 

'  Insurance  Co.  of  North  America        ^^  Hall  v,   Nashville  &   C.   R.   Co. 

V.  Easton,  73  Tex.  1G7,  3  L.K.A.  424,  13   Wall.   (80  U.  S.)   3G7,  20  L.  ed. 

11  S.  W.  180.  594.     See  §§  3537,  3538  herein. 

"Mercantile    Mutual    Ins.    Co.    v.        ^2  r^os   v.   Philadelphia   W.    B.   & 

Calebs,  20   N.   Y.   173.     As   to  con-  R.  Co.  55  Leg.  Int.  276,  21  Pa.  Co. 

tract  of  assured  with  another  under-  Ct.  181,  7  Pa.  Dist.  R.  405. 
writer  or  third  party,  see  2  Phillips        ^  St.   I^ouis,   Iron    Mountain   &   S. 

on  Ins.   (3d  ed.)  402,  sec.  1715.     Ex-  K.  Co.  v.  Commercial  Union  Ins.  Co. 

amine  West  of  Knjjland  Fire  Ins.  Co.  13!)    U.    S.    223,    35   L.   ed.    154,    11 

V.    l.saacs    [180G]    2   Q.    B.    377,    65  Sup.  Ct.  554;  Wager  v.  Provid(«n<'e 

L.  J.  Q.  B.  N.  S.  65.3,  aflf'd   [1H971  Ins.  Co.  150  U.  S.  99,  37  L.  ed.  10J3, 

1  g.  B.  226,  66  L.  J.  g.  B.  N.  S.  36.  14  Sup.  Ct.  55. 
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time  spot'iliod  Tor  itj>  coiitimiimco,  tho  insurtHl  rontiiuls  to  give  a 
oarrior  any  right  to  benolil  uikUm-  (lie  policy.^* 

§  3548.  Provisions  in  bills  of  lading:  carrier  to  have  benefit  of 
insurance:  effect  vi^here  insurer  pays  loss. —  if  l»y  llic  terms  of  the 
bills  of  lading  the  carrier  is  U)  liavc  llic  lienelll  of  any  insurance 
upon  the  goods  in  case  of  loss,  the  payinenl  of  the  loss  by  tlie  in- 
surer will  relieve  the  carrier  of  all  liability. ^^  To  illustrate:  Tho 
bill  of  lading  contained  such  a  provision,  and  after  a  loss  had 
occurred  the  insin-er  i)aid  the  owners  the  amount  of  the  loss,  and 
obtained  an  assignment  of  all  claims  which  the  owner  might  have 
against  the  carrier,  and  this  in  turn  was  reassigned  to  the  plaintiff 
in  the  action.  Upon  this  question  tlie  court  said:  "Here,  by  the 
express  contract  between  the  assured  owners  and  the  railroad  com- 
pany, it  was  to  have  the  benefit  of  tlie  insurance,  and  thus  it  was 
entitled  to  the  insurance  for  the  indenniity,  and  where  the  insur- 
ance company  paid  the  entire  loss  sustained  by  the  fire  to  the 
assured,  by  the  very  terms  of  the  contract  it  relieved  the  defendant 
of  any  liability  therefor."  ^^ 

§  3549.  Rights  of  insurers  against  carriers:  where  no  provision 
for  subrogation. — In  the  absence  of  any  provision  in  the  bill  of 
lading  giving  the  carrier  the  benefit  of  the  insurance  or  of  a  pro- 
vision in  the  policy  for  subrogation,  the  insurer  will,  as  a  general 
nile,  upon  payment  of  a  loss  be  entitled  to  recover  from  the  car- 
rier, where  the  latter  is  by  the  terms  of  the  contract  liable  to  the 
insured."  And  the  insurer  will  not  be  limited  to  the  amount  paid 
on" the  policy,  but  may  recover  the  full  value  of  the  insured  pro))- 
erty.^^  Neither  an  express  stipulation  in  the  policy  nor  any 
formal  a.ssignment  is  necessary  to  entitle  an  insurer,  upon  paying 
to  the  assured  the  amount  of  the  loss,  total  or  partial,  of  the  goods 
insured,  to  become,  subrogated  in  a  corresponding  amount  to  the 
assured's  right  of  action  against  the  carrier  or  any  other  person 
responsible  for  the  loss.'^^ 

1*  Insurance  Co.  of  North  America  Biss.  18,  Fed.   Cas.  No.  11,112,  117 

V.  Easton,  73  Tex.  167,  3  L.R.A.  424,  U.  S.  312,  29  L.  ed.  873,  G  Sup.  Ct. 

11  S.  W.  180.  •  750,  1176.     But  see  Carroll  v.  New 

^5  Piatt    V.    Richmond,    York    Riv-  Orleans,  Jackson  &   Great  Northern 

er  &  Chesapeake  Ry.  Co.  108  N.  Y.  R.  R.  Co.  26  La.  Ann.  447. 
358,  15  N.   K.  393.  On  right  of  insurer  wlio  has  paid 

^^  See   ali-o   The    Sydney,   23   Fed,  a  loss  to  maintain  action  against  the 

88,  s.  c.  13!)  U.  S.  331,  334,  35  L.  paitv  causing  the  loss,  see  note  in  2 

ed.  177,  11  Sup.  Ct.  620.  L.R.A. (N.S.)  922. 

"  Liverpool     &      Great     Western       ^^  Mobile  &   Montgomery  Ry.   Co. 

Steamship    Co.   v.    Phoenix   Ins.    Co.  v.  Jurev,  111  U.   S.  584,  28  L.  ed. 

129  U.  S.  397,  32  L.  ed.  788,  9  Sup.  527,  4  Sup.  Ct.  566. 
Ct.   469;    Phoenix    Ins.    Co.    v.    Erie        ^^  Liverpool     &      Great     Western 

&    Western    Transportation    Co.    3  0  Steam  Co.  v.  Phenix  Ins.  Co.  ("The 
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§  3550.  Policy  providing  for  subrogation:  contract  with  carrier 
limiting  value  of  consignment. — A  provision  in  a  policy  of  insur- 
ance entitling  the  insurer^  to  subrogation  upon  payment  of  a  loss 
is  not  violated  by  a  contract  between  the  insured  and  the  carrier 
limiting  the  value  of  the  consignment  to  an  amount  below  the 
real  value. ^° 

§  3551.  Where  provision  in  bill  of  lading  giving  carriers  benefit 
of  insurance  conflicts  v/ith  policy  provisions. — If  the  policy  provides 
that  the  insurers  shall  be  entitled  to  be  subrogated  to  rights  of  in- 
sured against  the  carrier  in  case  of  loss,  the  latter  can  claim  no 
benefit  under  such  policy,  and  any  act  of  the  insured  to  defeat 
the  rights  of  the  insurers  under  the  policy  provision  would  cancel 
the  liability  of  the  latter.^  So  where  an  open  policy  on  goods  to 
be  carried  by  rail  stipulated  that  in  case  of  loss  the  insurance 
company  should  be  subrogated  to  all  claims  against  the  carrier, 
and  certain  of  the  goods  were  destroyed  by  a  railroad  collision, 
and  the  bill  of  lading  under  which  they  were  shipped  provided  that 
in  case  of  loss  incurred  through  the  fault  of  the  railroad  company 
it  should  have  the  benefit  of  the  insurance,  it  was  held  in  an  action 
by  the  insured  against  the  insurance  company  that  a  recovery 
could  not  be  had,  the  insured  having  defeated  by  his  bill  of 
lading  the  right  of  subrogation  for  which  he  had  stipulated.^ 
Where  the  insurance  policy  provides  that  the  insured  shall  malco 
no  agreement,  nor  do  any  act  by  which  his  right  of  action  against 
third  parties  for  the  loss  shall  be  released,  a  provision  in  a  bill  of 
lading  that  the  company  shall  have  the  benefit  of  any  insurance 
ujion  the  goods  conflicts  with  the  provision  in  the  policy,  and  the 
insured  cannot  recover  from  the  insurer.^  And  in  a  Texas  case 
where  the  policy  provided  that  the  insurance  should  not  "inure  to 
the  benefit  of  any  carrier,"  it  was  held  that  an  agreement  by  the 
insured  to  give  the  benefit  of  any  insurance  was  in  violation  of 
the  provision,  and  that  there  could  be  no  recovery  on  the  policy 
by  either  the  carrier  or  the  insured.* 

Montana")    129    U.    S.    397,    32    L.  primarily  liable  for  Ic-ss  of  insured 

ed.  788,  9   Sup.   Ct.  469.  proi)erly  or  of  a  contractual  provi- 
so Kidd  v.   (ircenwich    Ins.   Co.   35  sion  ^'ivinf?  him  benefit  of  insurance. 

Fed.  351.  upon  insured's  rifrlil  nl"  action  afrain.'^t 

^  Inman    v.   South    Carolina   R.    R.  insurer,  see  note  in  29  L.R.A.(N.S.) 

Co.    129   U.   S.   128.   32   L.   cd.   612,  698. 

9  Sup    Ct    249;   Phfrnix  Ins.  Co.  v.  ^  Fayerweather  v.  Phojnix  Ins.  Co. 

Parsons,  4  N.  Y.  Supp.  621,  56  N.  118  N.'  Y.  324,  6  L.R.A.  805,  23  N. 

Y.  Sup.  Ct.  423.  K.  192. 

*  Carstairs   v.    N'ediatiics'   &    'I'rad-  *  Insurance  ('o.  of  North  America 

crs'  Ins.  Co.  18  Fed.  473.  v.  K.-iston,  7:i  Tex.  167,  3  L.R.A.  424, 

On   efTcct   of   discharge  of  person  1 1   S.   W.  ISO. 
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§§  35o2-3555a  JOYCK  ON  JN'SIKANCE 

§  3552.  Stipulation  for  benefit  of  insurance  where  loss  caused 
by  carrier's  negligence. — Whore  the  bill  of  lading  provides  that  the 
i-arrier  shall  have  the  beiielit  of  any  insurance  upon  the  goods,  in 
(.•aso  of  a  loss  for  which  he  incurs  liability,  it  is  not  nuiterial  that 
the  loss  is  occasioned  by  the  negligence  of  the  carrier,  since  the 
latter  might  have  oblained  insurance  against  a  loss  lluis  caused.^ 

§  3553.  Stipulation  in  bill  of  lading  that  carrier  shall  have 
benefit  of  insurance  does  not  compel  owner  to  insure. — The  fact 
ihat  a  bill  of  lading  provides  that  in  case  the  carrier  incurs  any 
liability  for  the  loss  of  goods  he  shall  have  the  benefit  of  any  in- 
surance thereon  will  not  compel  the  owner  of  the  goods  to  procure 
insurance  upon  such  goods  for  the  benelit  of  the  carrier.^ 

§  3554.  Where  no  stipulation  for  subrogation  of  carrier. — Where 
property  near  a  railroad  is  destroyed  by  fire  comnmnicated  by  one 
of  the  raih'oad  locomotive^*,  the  railroad  company  is  not  entitled  to 
any  of  the  insurance  contracted  for  and  collected  by  the  owner  of 
such  property,  though  by  statute  the  railroad  has  an  insurable 
interest  in  such  property,  and  may  insure  it  for  its  own  protection.'^ 

§  3555.  Where  owner  has  insurance  but  refuses  carrier  the  bene- 
fit thereof. — Though  the  owner  cannot  be  compelled  to  procure  in- 
surance by  reason  of  such  a  provision  in  a  bill  of  lading,  yet  if 
the  owner  has  insurance  upon  the  goods  at  the  time  of  their  loss, 
and  the  bill  of  lading  provides  that  the  carrier  shall  have  the  bene- 
fit of  any  insurance  upon  such  goods,  and  the  owner  wrongfully 
allows  the  carrier  the  benelit  of  the  insurance,  the  latter  will  be 
entitled  to  a  counterclaim  therefor.* 

§  3555a.  Whether  money  advanced  is  loan  and  repayable,  or  a 
payment  by  insurer:  receipt:  subrogation. — A  sum  of  money  ad- 
vanced insured  by  insurer  which  is  in  effect  a  loan  and  repayable 
does  not  constitute  such  a  payment  as  entitles  insurer  to  subroga- 
tion to  assured's  rights  where  insured  goods  have  been  lost  in 
transit  while  in  custody  of  a  common  carrier.  This  applies  where 
said  advancement  was  conditioned  upon  the  giving  of  a  receipt  by 
insured  in  which  it  Avas  stated,  that  the  money  was  received  as  a 
loan  and  wa.s  repayable  only  to  the  extent  of  any  net  recovery 

5  Phcpnix  Ins.  Co.  v.  Erie  &  West-  ^  Inmau  v.   South   Carolina  R.  R. 

era  Transportation  Co.  117  U.  S.  312,  Co.  129  U.  S.  128,  32  L.  ed.  612,  9 

29  L.  ed.  873,  fi  Sup.  Ct.  750,  1176,  Sup.  Ct.  249. 

Bradley,    J.,    dissenting.      See    also  "'Mathews   v.    St.   Louis   &   S.   F. 

Deming  v.  Merchants'  Cotton  Press  Ry.  Co.  121  Mo.  298,  25  L.R.A.  161, 

&    Storage    Co.    90    Tenn.    306,    13  24  S.  W.  591.     See  §  3574a  herein. 

L.R.A.  518,  17  S.  W.  89.     Examine  *  In  man  v.   South   Carolina  R.  R. 

Inman  v.  South   Carolina  R.  R.  Co.  Co.  129  U.  S.  128,  32  L.  ed.  612,  9 

129  U.  S.  128,  32  L.  ed.  612,  9  Sup.  Sup.  Ct.  249. 
Ct.  249, 
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"we  may  make  from  any  carrier,  bailee  or  others  on  account  of 
loss  of  our  property"  "or  from  any  insurance  effected  by  any 
carrier,  bailee  or  others  on  said  property"  and  \vhich  also  set  forth 
that  as  security  for  such  repayment  it  pledged  to  said  insurer  "the 
-aid  recovery,  and  deliver  to  them,  duly  indorsed,  the  bills  of 
lading  for  said  property,  and  we  agree  to  enter  and  prosecute  suit 
against  such  railroad,  carrier,  bailee,  or  others  on  said  claim  with 
all  due  diligence  at  the  expense  and  under  the  exclusive  direction 
and  conUxil  of  the  said""  insurer.^ 

§  3556.  Subrogation  of  insurer  to  rights  of  mortgagee;  policy 
to  mortgagor:  "loss  payable  to"  mortgagee. — If  a  policy  of  iu.<ur- 
uDce  upon  mortgugc-d  premi^^es  is  issued  to  the  mortgagor,  and  the 
loss  is  made  payable  to  the  mortgagee,  the  insurance  company  upon 
payment  of  the  loss  to  the  mortgagee  will  not  as  a  general  rule, 
be  subrogated  to  the  latter"s  right  under  the  mortgage.^"  And  where 
a  policy  is  procured  by  a  mortgagor  and  subsequently  assigned  by 
him  to  the  mortgagee  as  additional  security  for  the  mortgage  debt, 
the  latter  may  enforce  a  judgment  procured  in  an  action  brought 
in  the  former's  name,  and  the  insurer  has  no  right  of  subrogation." 
But  in  another  case  in  Mew  York,  where  a  policy  was  issued  to  the 
mortgagor  and  with  the  assent  of  the  insurers  it  was  assigned  to 
the  mortgagee,  it  was  held  that  the  mortgagee  was  only  entitled 
to  recover  from  the  insurer  upon  condition  that  he  make  an  assign- 
ment to  the  latter  of  an  interest  in  the  mortgage  debt  equal  to  the 

9  Lee  V.  Barrett,  144  N.  Y.  Supp.  v.  Phenix  Ins.  Co.  118  N.  Y.  324-327, 

f>41,  43  Ins.   L.  J.  426.     This  case  23  N.  E.  192,  6  L.R.A.  105;  Kalle  & 

was  <lef'ided  in  the  citv  court  of  New  Co.  v.  Morton,  141  N.  Y.  Supp.  374, 

York,  but  it  stands  as  decided  with-  375,  156  App.  Div.  522,  524. 

out  reversa]  or  unfavorable  criticism  Compare  Cunuingliam  v.  Seaboard 

so  far  as  the  authorities  show.     The  Air  Line  R.  Co.  139  N.  Car.  427,  2 

court   per  Finelite,  J.,  said:     "This  L.R.A. (X.S.)    021,  51  S.  E.  1029. 

form  of  receipt  has  been  construed  ^°  Traders'   Ins.   Co.   v.  Race,   142 

by  numerous  Federal  authorities  as  III.  338,  31  N.   E.  392,  31  111.  App. 

being   in    the 'form    of   a    loan    and  625,   alf'd   29   N.    E.   840.      See  als^o 

advancement   to   be   recovered   back,  Pendleton    v.    Elliott,   67   Mich.  496, 

and  does  not  subrogate  the  insurance  35  N,  W.  97;  Mercantile  Mutual  Ins. 

•'ompany  in  place  of  the  person  to  Co.   v.   Calebs,   20   N,   Y.   173. 

whom  said  money  had  been  advanced  On  right  of  insurer  upon   i)aying 

or  loaned.     It   cjuinot    be  construed  mortgagee  under  mortgage  clause  in 

as  payment  for  the  loss."     ('ilin<j  and  policy  issued  to  owner  of  equity  of 

reli/inf/  upon  Bradley  v.  Lehigh  \  al-  I'edemption  to  be  subrogated  to  rights 

ley    K.    R.    (D.    C.)    145    Fed.    509,  of    mortgagee,    see    note    in    L.li.-\. 

.ifi'd    in    1.5.1    Fed.    3.')0,    82    C.    C.  1910A.  .')59. 

A,    426;    Inman    v.    South    Carolina  "Robert   v.   Traders'   Ins.   Co.   17 

R.   Co.   129   U.   S.   128,  140,  9   Sup.  Wend.    (N.  Y.)    631,  rev'g  9   Wend. 

Ot.  249,  32  L.  ed.  621 ;  Fayerweather  J74. 

6895 


§  3557 


JOYCE  ON  INSURANCE 


aiuounl  of  h).ss  jiaid  uiulcr  the  polii'y.*^  As  a  t^eneral  rule,  where 
a  polii'v  is  issued  lo  tlie  uioit^a^or  "hiss  payahlo  to"  the  nu)rt<2;ai2;ec, 
the  payuienl  to  the  niort«;ai!,ee  ot"  the  auiount  of  hiss  will  operate 
pro  tanto  as  a  discharge  of  the  mortgage  debt,  th(>uu,li  the  insurer 
may  liavo  an  assignment  from  the  mortgagee  holh  of  tiie  mortgage 
seeurity  and  the  right  to  the  assets  of  the  i>ohey.^'  And  if  in  sucli 
a  ease  the  insurer  pays  the  h)ss  to  the  mortgagee,  wlio  theroui)on 
assigns  the  mortgage  and  dehi  to  the  insurer,  the  latter  will  only 
be  entitled  to  recover  from  the  mortgagor  the  difference  between 
the  amount  of  loss  and  the  amount  of  the  mortgage  deht.^* 

§  3557.  Same  subject:  policy  void  as  to  mortgagor,  valid  as  to 
mortgagee:  stipulation  for  subrogation. — A\'here  an  insurance  pol- 
icy stijjulatcs  that  it  shall  be  valid  and  enforceable  as  to  the  mort- 
gagee, though  rendered  void  as  to  the  mortgagor  by  acts  of  the  latter, 
and  further  stipidatcs  that  u]>on  ])ayment  of  the  loss  to  the  mort- 
gagee, the  insurer  claiming  that  there  is  no  liability  to  the  mort- 
gagor, it  shall  be  entitled  to  the  rights  of  the  former  under  the 
mortgage,  the  insurer  will  be  entitled  to  be  subrogated  to  such 
rights  where  it  in  fact  appears  that  there  is  no  liability  upon  the 
])oli('y  to  the  mortgagor. ^^  In  the  case  of  Ulster  County  Savings 
Institution  v.  Leake  "  the  plaintiff,  as  a  mortgagee,  held  a  mort- 
gage binding  the  mortgagor  to  insure  for  his  benelit.  The  mort- 
gagor procured  an  insurance  "loss  payable  to  the  mortgagee." 
The  policy  became  forfeited  as  to  the  mortgagor.  The  plaintiff' 
had  an  independent  agreement  with  the  insurers,  making  valid  and 


12  Kip  v.  Mutual  Fire  Ins.  Co.  4  Fire  Ins.  Co.  59  Minn.  267,  50  Am. 
Edw.  Cli.  (N.  Y.)  80.  St.  Kcp.  405,  61  N.  W.  137;  Sterling 

13  Graves  v.  Hampden  Fire  Ins.  Co.  Fire  Ins.  Co.  v.  Beffrev,  48  Minn.  9, 
10  Allen  (92  Mass.)  281.  See  Am.  50  N.  W.  922,  21  Ins.  L.  J.  274. 
Law  Reg.  vol.  18,  p.  739 ;  Home  Ins.  New  Jersey. — Ordway  v.  Chace,  57 
Co.  V.  Mar.shall,  48  Kan.  235,  29  N.  J.  Eq.  478,  42  Atl.  149;  Hare  v. 
Pac.  161.  See  also  Cone  v.  Niagara  Headley,  54  N.  J.  Eq.  545,  35  Atl. 
Fire  Ins.  Co.  60  N.  Y.  619,  s.  c.  3  445. 

N.  Y.  Sup.  Ct.  33;  Springfield  Fire       New  York. — Hastings  v.  Westches- 

&  Marine  Ins.  Co.  v.  Allen,  43  N.  Y.  ter  Fire  Ins.  Co.  73  N.  Y.  141.    Ex- 

389,  3  Am.  Rep.  711.  amine  Moulton  v.  Globe  Mutual  Ins. 

On  right  of  insurer  to  subrogation  Co.  36  S.  Dak.  339,  154  N.  W.  830 
to  mortgage  on  payment  of  mortgage  (wliere  mortgaged  premises  insured 
debt  from  proceeds  of  insurance  on  against  damage  by  wind  was  de- 
mortgagee's  interest,  see  note  in  3  stroyed:  mortgagee  admitted  being 
L.R.A.(N.S.)  79.  paid    his    mortgage    debt:    cflect    of 

1*  Wolcott  v.  Sprague,  55  Fed.  545.  mortgage  clause). 

'^^Connecticut. — Meriden      Savings        ^^73  N.  Y.  161,  29  Am.  Rep.  115, 

Bank  v.  Home  Ins.  Co.  50  Conn.  390.  rev'g  Ulster  County  Savings  Institu- 

Illinois. — Tiadoi-s  Ins.  Co.  v.  Race,  tion  v.  Decker,  11  Hun   (N.  Y.)  515, 

142  111.  338,  31  N.  E.  392,  afl:'g  29  and  disapprovinfj  King  v.  State  Mu- 

N.  E.  840.  tual  Fire  Ins.  Co.  7  Cush.  (61  Mass.) 

Minnesota. — Gibb    v.    Philadelphia  1. 
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effectual  all  their  policies  held  by  him  as  mortgagee,  and  providing 
for  subrogation  if  they  should  become  forfeited  as  to  the  mort- 
gagor. A  loss  occurred,  which  the  insurers  paid  to  the  plaintiff, 
and  the  insurers  took  an  assignment  of  the  mortgage  subject  to 
payment  of  the  balance  due  the  rhortgagee.  The  mortgage  was 
foreclosed,  and  in  a  contest  over  surplus  moneys  it  was  held  that 
the  insurers  were  entitled  to  the  surplus,  the  mortgagor  having 
forfeited  the  right  under  the  policy,  and  not  being  injured  under 
the  assignment  and  the  insurers  not  having  waived  the  forfeiture." 
And  in  a  Massachusetts  case  a  policy  on  mortgaged  premises,  pay- 
able in  case  of  loss  to  the  mortgagee  as  his  interest  might  appear, 
provided  that  it  should  be  void  if  the  premises  became  vacated,  and 
that  the  insurance  "'as  to  the  interest  of  the  mortgagee  only  therein" 
should  not  be  invalidated  by  acts  of  the  mortgagor,  and  that  when 
a  loss  after  a  forfeiture  was  paid  to  the  mortgagee  the  company 
should  be  subrogated  to  his  rights  to  the  extent  of  such  payment, 
and  might  pay  the  full  amount  of  the  debt  to  the  mortgagee  and 
receive  an  assignment  of  the  mortgage.  A  loss  by  fire  occurred 
while  the  premises  were  vacant,  and,  upon  payment  by  the  com- 
pany to  the  mortgagee  of  the  amount  due  on  the  mortgage,  the 
latter  assigned  the  same  to  it,  and  it  was  held  that  a  second  mort- 
gagee and  owner  of  the  equity  could  not  redeem  the  premises  from 
the  first  mortgagee  without  paying  the  company  the  full  amount 
of  the  debt  thereby  .secured.^^  jVgain,  if  an  insurer  has  paid  to 
the  mortgagee  the  amount  of  its  debt  after  the  destruction  of  the 
insured  property  by  fire,  it  is  entitled  to  be  subrogated  to  the  rights 
of  the  mortgagee  in  accordance  with  a  stipulation  in  the  policy. 
where  the  mortgagor  had  forfeited  his  rights  thereunder  by  reason 
of  change  of' title  without  notice  and  by  failure  to  fulfill  any  of  the 
requirements  of  the  policy.^' 

A  clau.se  in  a  fire  policy  entitling  the  insurer  to  subrogation  in 
ca.se  it  is  required  to  i>ay  a  loss  to  the  mortgagee  notwithstanding 
a  forfeiture  of  the  policy  as  to  the  owner  because  of  foreclosure 
proceedings  under  a  mortgage  or  deed  of  trust,  will  not  effect  a 
subrogation,  where  ihe  forfeiture  is  by  foreclosure  of  a  mechanics' 
licn.20 

"Ulster  County   Savings   Inst.   v.  inlcivst   of   murtijagor   in    insurance 

Leake,   73  N.   Y.    101,  2f)   Am.   Rep.  secured  bv  mortgagee  to  protect   liis 

IIT).  own  interests),  rAi  S.  E.  2i:3,  3(1  Ins. 

"Allen    V.    Watertown    Fire    Tns.  I,,  .f.  ."50(1. 

f'o.  l.'J-J  Ma.ss.  480.  20  Burton-Lingo  Co.  v.  Patton,  15 

"CJillespie    V.    Scottish    Union    &  X.   Me.\.   301,  27  L.R.A.(N.S.)    420, 

Nati.)nal    Ins.    Co.    01    W.    Va.    ICO,  107  Pao.  679. 
11    L.I{.A.(N.S.)    143    (annulafeci   on 
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§  3557a.  Same  subject:  acquisition  of  legal  title  by  mortgagee. — 

The  riiiht  of  (lie  insuivr  (o  subrogation  under  llie  mortiijme  elause 
is  not  aH'oi'ted  by  the  subsecjuent  ainiuisilion  of  llio  leual  (itle  to  the 
niortgaiiotl  premises  by  the  niortmigee.^ 

§  3557b.  Same  subject:  refusal  of  mortgagee  to  assign  to  in- 
surer.— If  an  insured  has  lost  his  ri.tiht  to  indemnity  ])eeanse 
of  a  breaeh  of  a  |)olicy  made  payable  to  a  ni()rt,ti;a,u,ee  as  his  interest 
may  appear,  and  the  latter  eannot  or  will  not  assign  his  mortgage 
to  the  insurer  so  that  he  can  be  subrogated  to  his  rights,  such 
mortgagee  eannot  recover  anything  on  the  policy,  if  it  sti|)ulates 
that  the  insurer,  if  he  elects  to  pay  the  amount  secured  by  the 
mortgage,  shall  be  entitled  to  an  assignment  of  the  mortgage  there- 
of, if  no  liability  exists  as  to  the  mortgagor.'^ 

§  3557c.  Same  subject:  rights  of  assignee:  purchaser  of  equity 
of  redemption. — \\'hen  a  policy  is  payable,  in  case  of  loss,  to  a 
mortgagee,  a  stipulation  therein  that,  when  no  liability  exists  as 
to  the  mortgagor,  or  owner,  the  company  may  pay  the  debt  due  to 
the  mortgagee  and  take  an  assignment  of  the  mortgagor,  binds  an 
assignee  of  the  policy.  Such  payment  does  not  extinguish  the 
debt  and  discharge  the  mortgage,  but  subrogates  the  insurance  com- 
pany to  the  mortgagee's  right  therein,  and  the  mortgagee's  assign- 
ment to  the  company  of  the  debt  and  mortgage,  which  he  can 
enforce  by  foreclosure.  Therefore,  one  who  has  purchased  the 
equity  of  redemption,  and  who  has  accepted  an  assignment  of  the 
policy  to  himself,  cannot  redeem  without  paying  the  whole  debt  to 
the  one  who  holds  it  and  the  mortgage  security.^ 

§  3558.  Same  subject:  where  deficiency  due  on  debt  after  fore- 
closure sale  exceeds  amount  of  insurance. — Where  by  the  terms  of 
a  mortgage  clause  attached  to  a  policy  the  insurer  is  entitled  to 
subrogation  to  the  rights  of  the  mortgagee  under  the  mortgage,  in 
those  cases  where  the  insurer  pays  the  mortgagee  the  amount  of 
the  loss,  claiming  that  no  liability  exists  as  to  the  mortgagor,  and 
it  is  provided  that  the  right  of  the  mortgagee  to  recover  the  full 
amount  of  his  claim  shall  not  thereby  be  im[)aired  if  at  the  time 
of  the  loss  the  mortgagee  has  already  commenced  foreclosure  pro- 
ceedings, he  will  be  entitled  to  proceed  therewith  and  to  apply  tlie 
proceeds  of  such  sale  u2)on  the  mortgage  debt,  and  if  there  remains 
a  dehciency  due  on  the  debt  after  applying  the  proceeds  of  the 

^  Fort     Scott     Building     &     Loan       ^  Attleborougii  Savings  Bauk  v.  Se- 
Assoc.  v.  Palatine  Ins.  Co.  74  Kan.    curitv   Ins.    Co.   168   Ma.ss.   147,   60 
272,  86  Pac.  142.     Examine  Moult. )n    Am.   St.   Kcp.  373,  46  N.   E.   390. 
v.  Glube  Mutual  Jns.  Co.  36  S.  Dak.        ^  Badger  v.  Platts,  68  N.  H.  222, 
339,  154  N.  W.  830.  73  Am.  St.  Rep.  572,  44  Atl.  296. 
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sale  in  reduction  thereof  which  is  greater  than  the  amount  of 
insurance,  tlie  insurer  will  nut  be  entitled  to  subrogation.'* 

§  3558a.  Sale  by  owner,  subject  to  trust  deed:  vendor's  lien  re- 
served: insurer's  right  of  subrogation. — If  the  owner  of  real 
estate,  whii-li  is  subject  to  a  deed  of  trust  executed  to  secure  a  debt 
by  his  vendor,  sells  and  conveys  the  property,  reserving  his  vendor's 
lieu  thereon  for  the  purchase  money,  such  conveyance  being  sub- 
ject to  the  deed  of  trust,  he  has  no  insurable  interest  remaining 
other  than  that  evidenced  by  his  vendor's  lien;  but  payment  by 
an  insurer  after  loss  by  fire,  of  the  whole  trust  debt  so  secured  on 
the  property  by  a  deed  of  trust,  the  trust  creditor  in  which  has  pur- 
chased insurance  on  the  property  in  the  name  of  such  former 
owner,  without  notice  or  knowledge  that  he  has  conveyed  his  title 
thereto,  subject  to  the  deed  of  trust,  and  reserving  his  lien  thereon 
for  the  purchase  money,  entitles  it  to  an  assignment  of  the  trust 
deed  and  to  be  subrogated  to  the  rights  of  the  trust  creditor.^ 

§  3559.  Insurance  by  mortgagee  where  mortgagor  pays  or  under 
provision  of  mortgage  may  be  chargeable  with  premium. — Ques- 
tions have  arisen  in  many  cases  as  to  the  respective  rights  of  the 
parties  where  tlie  mortgagee  procures  insurance  in  pursuance  of 
an  agreement  with  the  mortgagor  that  the  latter  shall  pay  or  be 
liable  for  the  premiums,  or  under  the  provision  of  the  mortgage 
that  the  mortgagor  shall  keep  the  premises  insured,  but  in  case  of 
his  failure  so  to  do  the  mortgagee  may  effect  insurance  thereon,  in 
which  case  the  ])remiums  shall  be  an  additional  charge  upon  the 
j)roperty.  The  determination  of  these  questions  depends  upon 
tlie  terms  of  the  policy.  In  several  cases  where  insurance  has  been 
effected  by  the  mortgagee  and  there  has  been  a  provision  in  the 
mortgage  similar  to  that  above  stated,  or  an  agreement  that  the 
mortgagor  shall  be  liable  for  the  premiums,  and  the  policy  has 
contained  no  provision  subrogating  the  insurers  to  the  mortgagee's 
rights  it  has  been  held  that  the  payment  of  the  loss  to  the  mort- 
gagee will  operate  pro  tanto  to  extinguish  the  mortgage  debt,  and 
tlie  insurer  will  not  be  entitled  to  any  rights  under  the  mortgage.* 

*  Kddy  V.  London  Assur.  Corp.  G5  payment  of  mortgage  debt  from  pro- 
Hun  (N.  Y.)  308,  20  N.  Y.  Supp.  cceds  of  insurance  on  mortgagee'-s  in- 
21G,  48  N.  Y.  St.  Rep.  10.  terost),    112   Am.    St.   Rep.   91)0,   52 

As    to    riglit.s    undci"    .subrogation  S.  E.  403. 

clause  in   mortgage  slip  uttaclicd  to  ^United    States.    —    Ilolbrook    v. 

insurance     policy,    see     note    in     25  Anicrican    Ins.    Co.    1    Curl.    (U.    S. 

L.K.A.  f;81.  V.  ("J  li>3,  Fed.  Cas.  No.  6,589. 

'Baker  v.  Monumental   Savinirs  &  Illinois. — Norwich  Fire  his.  Co.  v. 

Loan  Assoc.  58  W.  Va.  408,  3  L.R.A.  Boomer,  52  111.  442,  4  Am.  Hep.  018. 

(X.S.)  79  (annotated  on  ri^dit  oi'  in-  Maine. — Stiuchlield  v.  Miiliken,  71 

surer  to  subrogation  to  mortgage  on  .Me.  507. 
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III  Konunliaii  V.  Now  York  I'owcm'v  l-'iro  liisuiauco  Company'' 
evidonce  showiiiL;;  an  a.mvenient  on  llic  i)in't  of  the  niortoa.uor  to 
pay  the  preniiunks  was  held  aihnissihle  in  order  to  determine  who 
was  entitled  to  the  benellt  of  the  poHcy,  and  jt  was  lield  that  such 
an  a.ureement  was  not  open  to  liie  ohjeclion  that  it  waived  the  terms 
of  a  written  contract,  and  that  when  &^taltlished  there  was  no  right 
of  snhroiiation  to  the  insurers.  In  a  ease  which  subsetpicntly  arose 
in  New  York  the  mortgage  jirovided  that  the  mortgagor  should 
keep  the  premises  insured,  hut  upon  his  failure  to  do  so  the  mort- 
gagee might  effect  insurance  thereon,  and  the  amount  expended 
by  him  for  premiums  sliould  be  secured  by  the  mortgage.  In  this 
case,  the  mortgagor  failing  to  insure,  the  mortgagee  insured  ''his 
interest  as  mortgagee"  by  a  policy  providing  that  in  case  of  loss 
he  should  assign  to  the  insurer  an  amount  equal  to  the  loss  paid. 
A  loss  having  occurred,  the  insurer  i)aid  it,  took  an  assignment  of 
the  mortgage,  and  brought  a  suit  for  foreclosure.  It  was  held  that 
the  insurance  money  was  not  to  be  applied  in  payment  of  the  mort- 
gage debt,  and  that  the  action  was  maintainable,  and  it  was  also 
lieid  that  although  the  provision  in  the  policy  was  only  in  terms 
for  the  assignment  of  the  mortgage,  yet  as  it  was  the  evident  in- 
tention to  include  the  bond,  and  the  bond  was  actually  delivered, 
both  passed,  and  the  payment  to  the  mortgagee  could  not  be  held 
to  be  in  liquidation  of  the  bond.'  This  decision  was  a  reversal  of 
the  judgment  in  the  lower  court,^  which  held  that  since  the  mort- 
gagor was  by  the  terms  of  the  mortgage  liable  for  the  premiums 
paid,  he  was  entitled  to  have  the  amount  received  by  the  mortgagee 
from  the  insurer  applied  in  reduction  of  the  mortgage  debt,  and 
that  the  assignment  by  the  insurer  was  of  no  effect  except  as  to  the 
balance  due  in  excess  of  the  amount  of  insurance  paid.^°     The 

Nicliigan. — Pendleton     v.     Elliott,  cision  said   (Foster  v.  Van  Reed,  70 

67  Mich.  496,  35  N.  W.  97.  N.    Y.    19,   26   Am.   Rep.    544,   per 

ISfew  Jer.seif.  —  Nelson  v.  Bound  Miller,    J.)  :      "The    contract    under 

Brook  Mutual  Eire  Ins.  Co.  43  N.  J.  ttie  insurance  clause  in  the  mortgage 

Eq.  250,  11  Atl.  681.  authorized  an  insurance  of  the  prop- 

Xew  York. — Cone  v.  Niagara  Fire  erty  by  the  mortgagee,  but  the  pro- 
Ins.  Co.  60  N.  Y.  619;  Waring  v.  vision  did  not  prohibit  or  prevent 
Loder,  53  N.  Y.  581;  Kernochan  v.  an  insurance  directly  of  her  interest 
New  York  Bowery  Fire  Ins.  Co.  17  as  sucii  mortgagee,  and,  as  she  had 
N.  Y.  428.  authority  to  make  such  insurance,  it 

Pennsylvania. — Louden  v.  Waddle,  would  seem  to  follow  that  she  had  a 

98  Pa.  St.  242.  right  to  make   such  terms  with   the 

'  17  N.  Y.  428.  insurer    as    miglit    be    agieed    upon. 

*  Foster  v.    Van    "Reed,   70   N.   Y.  It  was  optional  and  not  compulsory 

19,  26  Am.  Rep.  544.  and  entirely  competent  for  the  mort- 

^  Foster  v.  Van  Reed,  5  Hun   (N.  gagee   to   procure   a   policy   with  or 

Y. )  321.  without   a   subrogation    clause.      The 

^°  The  coui-t  in  reversing  this  de-  parties  had  a  right  to  determine  that 
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language  of  the  court  in  the  last  case  ^^  was  subsequently  cited  and 
approved  in  Dick  v.  Franklin  Insurance  Company."  In  this  case 
a  trust  deed  was  given  by  Murdock,  the  owner  of  the  premises,  to 
Dick  and  Farer,  as  trustee.*,  to  secure  a  loan  of  thirty  thousand 
dollars,  made  by  one  Williamson  to  Murdock.  The  latter  cove- 
nanted to  keep  the  buildings  insured  for  a  sum  not  less  than  sixteen 
thousand  dollars,  and.  in  case  of  his  failure  so  to  do,  the  trustees 
were  authorized  to  procure  insurance,  the  premiums  to  be  secured 
by  the  trust  deed.  The  trustees  insured  the  mortgaged  property, 
but  berfore  the  policy  was  issued  Murdock  and  wife  executed  a 
second  trust  deed  of  the  property  to  Eemick.  to  secure  one  Arm- 
strong, and  there  was  evidence  showing  that  Dick  and  Farer  paid 
the  premiums  and  were  repaid  by  Armstrong.  The  policy  pro- 
vided for  an  assignment  by  assured,  in  case  of  loss,  of  an  interest 
under  a  trust  deed  equal  to  the  amount  paid  on  account  of  the 
lo.-s.  with  the  qualification  that  the  assignment  should  not  operate 
to  the  prejudice  of  the  beneficiary  in  the  deed  of  trust.  In  refer- 
ence to  the  right  of  (ho  insurer  to  subrogation  the  court  said: 
"Whatever  view  might  1)0  taken  of  the  right  of  the  insurance  com- 
pany to  subrogation  in  a  case  like  the  present,  it  is  clear  that  whore 
he  insurer  has  contracted  with  the  insured  for  subrogation  as  one 
of  the  conditions  on  which  it  assumes  the  risk,  this  contract  is  a 
good  contract,  which  will  be  enforced  in  the  courts,  unless  dis- 
charged by  the  act.<  of  the  parties  themselves,  or  by  operation  of  law. 
Tlie  fact  that  the  deed  of  trust  gave  the  trustee  the  right  to  insure 
the  mortgaged  property  at  the  expense  of  the  gi-antor,  making  the 
cost  of  the  insurance  an  additional  charge  upon  the  premises,  and 
providing  that  the  insurance  money  collected  in  case  of  loss  should 
be  applied  to  the  rebuilding  of  the  buildings  destroyed,  did  not,  in 

when  the  insurers  paid  an.v  loss  to  without   knowledge   of  such   an   ar- 

the   insured   the   in.surers   should   be  rangement  when   the   policy  was   is- 

entitled   to   an   assignment  of  mort-  sued.    It  is  dillicult  to  see  how  the  in- 

gage,    and    such    a   provision    is   not  surer  can  be  deprived  of  the  rii;lit  of 

in      conflict      with      the      insurance  subrogation  when  it  is  made  a  part  of 

clause   in    the    mortgage.      Even    al-  the  contract  that  it  shall  enjoy  such 

though  Mrs.  Plank    (the  mortgagee)  right.      And    whether    the    company 

made  declaration   after  the  contract  knew  of  the  agreement  in  the  mort- 

was    entered    into    showing    that    the  gage  at  liic  time  of  issuing  the  policy, 

insurance  was  made  under  the  clause  or  assented  to  it  or  otherwise,  makes 

in  the  mortgage,  this  statement  can-  no  dilTercnce,  for  in  eitlier  ca.se  the 

not    prevail    against   the   contract   in  contract  between  Mi-s.  Plank  and  the 

•he   [)olicy    which    f)rovides    that    her  <-onii)any   is   unalTected  by   it." 

interest   as   mortgagee   was   insured;  *^  See  last  note. 

and  whatever  arrani,'«'ment   j)n'ccdc<l  ^^  10  Mo.   App.  376,  alT'd  81  Mo. 

the  policy  could  not   alTect  or  inijjair  103. 
the  rights  of  the  company,  who  acted 

5001 


§  3MW 


.lOYCM  ON  JXiSlKAXCH 


any  niniiiu'r.  deprive  the  tru.'^tees  of  the  riuht  to  effect  an  insnrnnee 
upon  (heir  own  interest  in  the  premises,  and  of  eontraetin<2;  with 
the  insurer  to  suhro^atc  the  latt<^r  to  tlieir  own  rights  under  the 
deed  of  trust,  in  proportion  to  the  amount  paid  under  the  ])oh'('v 
as  a  part  of  the  consideration  of  (lie  contract." 

§  3560.  Same  subject:  conclusion. — It  will  be  seen  that  there 
are  two  cla.^scs  of  cases  in  wliicli  this  question  has  arisen.  They 
are  similar  in  the  fact  that  both  contained  a  provision  in  the  mort- 
i^age  to  procure  insurance  on  (he  failure  of  the  mortgagor  so  to  do, 
and  that  the  ]>remiums  paid  for  such  insurance  nii^ht  be  *an  ad- 
ditional charge  u])ou  the  mort,s;af2;ed  property'.  These  two  classes 
differ,  however,  in  the  fact  that  in  one  class  in  which  the  mortgagee 
has  procured  insurance  there  has  been  no  provision  in  the  policy 
as  to  subrogation,  while  in  the  other  the  j'jolicy  has  contained  an 
express  stipulation  for  an  assignment  to  the  insurer  of  the  mort- 
gagee's rights  under  the  policy.  Jn  both  classes  the  question  arises 
as  to  the  admissibility  of  parol  evidence  to  determine  for  whose 
benefit  the  insurance  was  effected.  It  is  a  general  rule  that  ))arol 
evidence  is  inadmissible  to  vary  the  terms  of  a  written  contract, 
though  admissible  in  many  instances  to  explain  the  same.  Where 
the  policy  contains  no  clause  of  subrogation,  parol  evidence  has 
been  admitted  of  the  mortgage  clause  authorizing  the  insurer  to 
procure  insurance,  the  premiums  to  be  chargeable  to  the  mort- 
gaged property.  Such  evidence  is  admitted  upon  the  ground  that 
in  the  absence  of  any  provision  in  the  policy  inconsistent  with  the 
terms  of  the  mortgage  contract,  it  is  admissible  to  explain  the 
policy  and  ascertain  for  whose  benefit  it  was  procured,  and  where 
the  mortgagor  pays  the  premiums,  or  is  liable  for  the  same,  and 
the  i)olicy  contains  no  clause  providing  for  subrogation,  his 
liability  may  be  shown,  and  where  this  is  established  the  insurer 
is  not  entitled  to  subrogation.  This  evidence  does  not  vary  the 
terms  of  the  policy.  In  the  absence  of  any  contract  for  subroga- 
tion between  insurer  and  mortgagee  the  former  can  only  take 
.-ucli  rights  as  belong  to  the  insured,  and  in  order  to  ascertain  what 
rights  the  insured  has,  parol  evidence  of  the  fact  that  the  insurance 
was  procured  in  pursuance  of  the  provision  in  the  mortgage,  and 
therefore  (he  policy  inures  to  the  benefit  of  the  mortgagor,  is  ad- 
missible. Where,  however,  the  policy  is  issued  to  the  mortgagee 
on  his  interest,  and  expressly  provides  for  subrogation  to  his  rights, 
this  is  held  to  be  conclusive  as  to  the  fact  that  the  insurance  is  upon 
his  interest  as  such,  and  not  under  the  provision  of  the  mortgage 
and  consequently  for  the  mortgagor's  benefit.     The  fact  that  the 
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mortgage  contains  such  a  clause  does  not  prevent  the  mortgagee 
from  insuring  his  interest.^^ 

§  3561.  Policy  to  trustees:  agreement  to  subrogate  insurer. — 
Trustees  to  whom  property  is  conveyed  to  secure  a  debt  due  from 
the  grantor  to  a  third  person  may  insure  their  interest  in  the  prop- 
erty, and  contract  for  subrogation  to  the  insurer  by  an  assignment 
by  the  former  to  the  latter  conditioned  not  to  operate  to  the  pre- 
judice of  the  beneficiary  under  the  deed  of  trust,  and  in  such  a 
case  a  stipulation  in  a  trust  deed  that  the  trustees  may,  upon  the 
failure  of  the  grantor  to  insure  the  property,  insure  and  the  expense 
to  be  a  charge  upon  the  trust  property,  does  not  render  it  a  policy 
for  the  Ijeuelit  of  the  grantor,  since  trustees  may  insure  their  in- 
terest cLS  such.^* 

§  3562.  Policy  payable  to  sureties:  subrogation  of  debtor  on  pay- 
ment of  debt. — If  a  debtor  takes  out  a  policy  of  insurance  payable 
to  certain  persons  who  have  become  sureties  for  the  payment  of  his 
<lebt,  the  insurance  being  upon  property  upon  which  he  has  given 
(hem  a  lien  in  order  to  secure  them  from  loss,  the  debtor  will  upon 
payment  of  the  debt  be  subrogated  to  the  rights  of  the  sureties 
under  the  policy.^*  So  where  a  mortgagee  is  given  to  indemnify 
sureties,  accompanied  by  the  mortgagor's  agreement  to  insure  the 
mortgaged  property  for  the  benefit  of  such  sureties  in  his  oavu 
name,  after  which  the  property  is  destroyed,  they,  upon  paying 
llie  debt  for  which  they  are  sureties,  become  equitably  entitled  to 
the  insurance,  in  preference  to  the  mortgagor's  assignee  in  in- 
>olveiicy.^^ 

§  3563,  Right  of  insurer  to  subrogation  where  no  provision  there- 
for in  policy  issued  to  mortgagee  and  nothing  inconsistent  there- 
with: contract  between  mortgagor  and  mortgagee. — The  mortgagee 
may  effect  insurance  upon  his  interest  a^^  such  in  the  mortgaged 
I>roperly,  he  himself  paying  the  premiums  and  being  chargeable 
with  the  same,  and  in  case  of  loss  may  recover.    The  question  thus 

^^  Thf  words  of  the  court  in  Dick  to  a  jury  the  construction  of  a  writ- 

V,    Franklin    Fire    Ins.    Co.    10    Mo.  ten  contract." 

App.    376,    are    applicable    in    this        On   admissibility   of  exlvinsir   ovi- 

<oiinection :     "Whore  (here  is  a  dis-  dence  to  extend  scope  of  luoil-auce 

tin«'t  afrreement  for  subroj^ation,  this  clause,  see  note  in  34  L.H.A.(N..S.) 

necessarily  excludes  the  idea  that  the  503. 

imJicy  was  taken  out  for  the  benefit        ^*  Dick  v.   Franklin   Fire  Ins.   Co. 

of  the  morlpafjor.  Parol  evidence  10  I\Ift.  App.  376,  alf'd  81  Mo.  WA. 
that  such   was  the  faet  would  be  in-         ^*  Phn-nix    Assur.    Co.    V.    Allison, 

admissible  on   familiar  {jrounds,  be-  87  Tex.  593.  30  S.  W.  547. 
<au.se  it  would  vary  or  c(»ntradict  the        ^^  Aetrui  In.s.  Co.  v.  Thompson,  68 

written  agreement  of  the  parties,  and  N.   II.  20,  73  Am.  St.  Rej).  552,  40 

iLc  rjuesfion   could  not  be  submit  led  Atl.   306. 
to  the  Jury,  for  it  is  error  to  submit 
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;i rises  as  to  the  ivspoi'livo  riiihts  of  the  ni()rt.Q;a.Q;or,  niort<2;a.2;ee,  and 
iiisiiror.  Is  the  uiorl,ua,L:,or  ontitletl  to  bo  credited  upon  the  mort- 
i;a,u:e  debt  with  the  ainount  paid  by  the  insurer,  or  is  the  insurer 
entitled  to  be  subrogated  to  the  rights  of  the  mortgagee,  or  may 
the  mortgagee  recover  both  under  the  policy  and  the  mortgage? 
Here  again  it  is  necessary  to  consider  the  nature  of  the  insurance 
contract.  It  is  strictly  a  personal  contract  between  the  insurer  and 
niortgagcc.  The  mortgagor  in  such  a  case  is  not  a  .party  to  the 
contract,  and  cannot  enforce  the  right  of  the  mortgagee  under  the 
l)olicy.  Insurance  is  a  contract  of  indemnity.  In  this  case  the  con- 
tract is  between  the  mortgagee  and  the  insurer,  under  which  a 
certain  consideration  having  passed  from  the  former  to  the  latter, 
the  latter  agrees  to  indcnuiify  the  former  ui)on  the  happening  of 
a  certain  event.  Therefore,  upon  the  happening  of  such  event  the 
liability  of  the  insurer  is  a  fixed  one  as  to  the  mortgagee,  and  to  no 
other,  and  it  is  a  liability  which,  as  a  general  rule,  he  alone  may 
enforce.  He  then  has  in  reality  two  securities  for  the  debt,  one 
against  the  insurer  for  the  loss  under  the  policy  and  one  against 
the  mortgagor  under  the  mortgage.  If  he  secures  himself  by  en- 
forcing his  remedy  under  the  mortgage,  this  releases  the  insurer, 
since  the  mortgagor  has  no  rights  which  he  may  enforce  by  reason 
of  the  contract  between  the  insurer  and  mortgagee.  And  the  mort- 
gagee is  also  prevented  from  recovering  from  the  insurer,  since  it 
would  be  in  violation  of  the  fundamental  principle  that  insurance 
is  a  contract  of  indemnity,  as  well  as  contrary  to  public  policy,  to 
permit  the  mortgagee  to  insure  the  mortgaged  property,  and  then 
in  case  of  a  loss  to  recover  both  upon  the  policy  and  the  mortgage, 
and  thus  obtain  perhaps  an  amount  greatly  in  excess  of  the  mort- 
gage debt.  It  therefore  follows  that  if  the  mortgagee  first  proceeds 
to  enforce  his  rights  under  the  policy,  and  the  amount  received 
equals  the  amount  of  the  debt,  the  insurer  should  be  entitled  to 
be  subrogated  to  the  right  of  the  former  under  the  mortgage." 


1'  United  States.  —  Carpenter  v. 
Providence- Washington  Ins.  Co.  IG 
Pet.  (41  U.  S.)  495,  501,  10  L.  ed. 
1044. 

Illinois. — Honore  v.  Lamar  Ins.  Co. 
51  111.  409. 

Maine.  —  Concord  Union  Mutual 
Fire  Ins.  Co.  v.  Woodbury,  45  Me. 
447;  X!ushing  v.  Thompson,  34  Me. 
496. 

New  Jersey. — Sussex  Ins.  Co.  v. 
Woodruff,  2  Dutch.  (N.  J.)  555,  26 
K.  J.  Law.  541. 


New  York.  —  Kemoehan  v.  New 
York  Bowery  Fire  Ins.  Co.  5  Duer 
(N.  Y.)   L 

Fennmilvania. — Thornton  v.  Enter- 
prise Ins.  Co.  71  Pa.  St.  234. 

On  right  of  insurer  to  subrogation 
to  mortgage  on  payment  of  mort- 
gage debt  from  proceeds  of  insurance 
on  mortgagee's  interest,  see  note  in 
3  L.K.A.(N.S.)   79. 
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Instances  may,  however,  occur  where  the  mortgagor  may  be  en- 
titled to  the  benefit  of  the  insurance  effected  by  the  mortgagee  in 
the  name  of  the  latter ;  as  where  it  appears  that  the  insurance  was 
effected  by  the  mortgagee,  acting  in  reality  as  agent  for  the  mort- 
gagor, the  latter  paying  Or  being  chargeable  with  the  premiums," 
and  there  being  nothing  in  the  policy  inconsistent  with  the  mort- 
gagor receiving  the  benefit  of  such  insurance. 

§  3564.  Same  subject:  Massachusetts  decisions:  contrary  view. 
— While  the  weight  of  authority  supports  the  principles  and  rule 
which  we  have  stated  in  the  preceding  section,  yet  in  several  ca.ses 
in  Massachusetts  a  contrary  view  has  been  taken.  In  King  v.  State 
Mutual  Fire  Insurance  Company  "  it  was  held  that  a  mortgagee 
might  insure  his  interest  in  the  mortgaged  property,  and,  in  case, 
of  a  loss  before  payment  of  the  mortgage  debt,  recover  from  the 
insurer  the  amount  of  his  loss  to  the  extent  covered  by  the  policy, 
without  having  first  assigned  to  the  insurer  any  part  of  his  rights 
under  the  mortgage,  and  after  recovering  from  the  insured  might 
subsequently  recover  the  amount  of  the  mortgage  debt  from  the 
mortgagor.  Mr.  Chief  Justice  Shaw,  in  delivering  the  opinion  of 
the  court,  said:  "He  surely  may  recover  of  the  mortgagor,  be- 
cause he  is  his  debtor,  and  on  good  consideration  has  contracted  to 
pay.  The  money  received  from  the  underwriters  was  not  a  pay- 
ment of  his  debt ;  tliere  was  no  privity  between  the  mortgagor  and 
the  underwriters;  he  had  not  contracted  with  them  to  pay  it  for 
them  on  any  contingency;  he  had  paid  them  nothing  for  so  doing. 
They  did  not  pay  because  the  mortgagor  owed  it,  but  because  they 
had  Ijound  themselves  in  the  event  which  has  happened  to  pay 
a  certain  sum  to  the  mortgagee.  But  the  mortgagee  when  he  claims 
of  the  underwriters  does  not  claim  the  same  debt.  He  claims  a 
.sum  of  money  due  him  upon  a  distinct  and  independent  contract, 
u{>on  a  consideration  paid  by  himself,  that  upon  a  certain  event, 
to  wit,  the  burning  of  a  particular  house,  they  will  pay  him  a  sum 
of  money  exi)res.sed.  .  .  .  What,  then,  is  there  inequitable  on 
the  part  of  the  mortgagee  toward  either  parly  in  holding  both 
sums?  Tbey  are  l)0th  due  upon  valid  contracts  with  him  made 
tijton  adequate  considerations  paid  by  himself.  There  is  nolliing 
inequitable  to  the  del)tor,  for  he  i)ays  no  more  than  he  originally 
received  in  money  loaned;  nor  to  the  underwriter,  for  he  has  (>nl\ 
paid  U|»on  a  risk  voluntarily  taken,  for  which  ho  was  paid  by  tlu> 
mortgagee  a  fnll  and  a  satisfactory  c(iuivalcnt."  In  a  later  case, 
where  a  |>olicy  which  wa.><  issued  to  tlu;  mortgagee  upon  bis  inlcr- 
<"-!  as  such  y)rovi(lcd  that  "tbo  a--iircd  sliall  assign  all  bis  riulils  to 

"Niirwir-li  Fire  Ins.  Co.  v.  Boom-        ^'7   Cush.    (61  Mas.s.)    1,  54   Aui. 
er,  52  III.  442.  4  Am.  Rf-p.  618.  Dec.  683. 
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vtvover  siiti^^f action  thorefor  I'lom  any  oIIum-  person  or  cor])oralion," 
an  action  wa.'^  Ta'ouglii  by  tlio  insurer  after  payment  of  the  claim 
to  compel  the  mortj^agee  to  assi,c;n  the  mortgage  debt  to  the  former, 
and  it  was  held  that  no  right  of  subrogation  existed  in  the  absence 
of  any  provision,  and  that  tliis  provision  did  not  confer  such 
right  upon  the  insurer,  since  the  mortgage  debt  was  not  a  right 
to  recover  satisfaction  for  a  loss  by  fire.'"'  In  another  case  in 
Massachusetts  similar  principles  were  laid  down.  In  this  case  it  was 
held  that  where  a  policy  had  been  issued  to  the  mortgagee  upon  hi.- 
interest  it  was  no  defense  to  an  action  upon  the  policy  by  the 
jnsurcd  that  the  mortgagor  or  purchaser  of  the  equity  of  re- 
demption had  repaired  the  damage.^  Applying  the  same  prin- 
ciples we  fail  to  see  why  the  insurer  should  be  subrogated  to  tlu^ 
rights  of  the  insured  against  the  wrongdoer.  And  yet  in  a  later 
case  in  the  same  state,  where  there  had  been  a  bai-ratrous  sale  of 
a  vessel  by  the  master  thereof,  and  the  mortgagee  of  the  vessel  had 
recovered  from  the  insurers  and  also  from  the  purchaser  for  the 
conversion  of  the  vessel,  it  was  held  that  the  insurer  was  entitled 
to  be  subrogated  to  the  rights  of  the  mortgagee  in  respect  to  the 
amount  recovered  by  him  as  damage  for  the  loss  of  the  vessel. ^ 

20  SutTolk  Fire  Ins.  Co.  v.  Boyden,   claim  tlie  benefit  or  the  payment  of 
9  Allen  (91  Mass.)  123.  the  policy,  but  the  insurer  is  entitled 

1  Foster  v.   Equitable  Mutual  Ins.   to  be  subrogated  to  the  claim  of  the 


Co.  2  Gray  (68  Mass.)  216.  Ex- 
amine  case  of  International  Trust  Co. 
V.  Boardman,  149  Mass.  158,  21  N.  E. 
239.  See  chapters  on  repairs,  here- 
in. 

2  ^Mercantile    ]\Iarine    Ins.    Co.    v. 


mortgagee  and  may  recover  upon  the 
note."  And  Mr.  Parsons  (Parsons 
on  Marine  Ins.  [ed.  1868]  p.  230n) 
comments  upon  King  v.  State  Mu- 
tual Fire  Ins.  Co.  7  Cush.  (61  Mass.) 
1,  54  Am.  Dec.  683,  as  follows :  "This 


Clark,  118  Mass.  288.  Opinions  of  decision  seems  to  run  counter  to  what 
Text-Writers.  —  IMr.  Jones  says  has  been  the  general  opinion  in  re- 
( Jones  on  Mortgages  [4th  ed.]  sec.  spect  to  the  rights  of  the  insurers  and 
421,  pp.  328,  329) :  "The  question  the  insured  where  the  interest  cov- 
in dispute  is  whether,  upon  payment  ered  is  a  mortgage  interest.  It  would 
of  a  loss  under  such  a  i»olicy,  the  seem,  also,  to  be  opposed  to  correct 
insurer   shall   be   subrogated   to   the  views  of  the  nature  of  the  contract 


securitj'  held  by  the  mortgagee,  or 
whether  he  may,  after  having  col- 
lected the  insurance,  proceed  to  col- 
lect the  mortgage  debt  from  the  mort 


of  insurance  as  being  a  contract  of 
indemnity.  .  .  .  All  the  ends  of 
indemnity  can  be  best  gained  if  the 
insured  is  held  bound  to  transfer  the 


gagor    on    the    property    damaged,  mortgage  debt  to  the  insurers.     We 

The  general  rule  and  weight  of  au-  think  that  this  view  accords  with  the 

thority  is  that  the  insurer  is  there-  decided    cases   and   with   the   settled 

fore  su1)rogated  to  the  rights  of  the  principles  of  the  law  of  insurance." 

mortgagee      under      the      mortgage.  And   Mr.    Ostrander    (Ostrander  on 

.     .     .     If  the  mortgagee  obtains  in-  Fire    Ins.    sec.    119,    p.    278 )    com- 

puranee  on  his  own  account,  and  the  ments  upon  this  same  case,  and  also 

premium  is  not  paid  by  or  charged  upon   Suffolk  Fire  Ins.  Co.  v.  Boy- 

to  the  mortgagor,  the  "latter  cannot  den,  9  Allen  (91  Mass.)  123,  as  fol- 
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§  3564a.  Rights  of  one  of  several  insurers:  settlements  by  mort- 
gagee with  other  insurers. — A  provision  in  one  of  several  insurance 
policies  on  mortgaged  property,  that,  in  case  the  insurer  is  com- 
pelled to  make  payment  to  the  mortgagee  when  it  is  under  no 
liability  to  the  mortgagor,  it  shall  be  subrogated  to  the  mortgagee's 
security,  does  not  make  the  insurer  a  surety  for  the  mortgag-e  debt, 
so  as  to  entitle  it  to  challenge  settlements  made,  while  it  was  con- 
testing its  liability  on  its  own  policy,  by  the  mortgagee  with  other 
insurers,  or  charge  him  with  sums  which  he  might  have  received, 
but  failed  to  receive  from  such  policies ;  and  one  of  several  insurers 
of  mortgaged  property,  who  pays  the  amount  due  on  its  policy  to 
the  mortgagee,  and  becomes  subrogated  to  his  security,  cannot 
charge,  in  satisfaction  of  the  mortgagee's  demands  against  the 
security,  a  sum  allowed  by  a  court  of  competent  jurisdiction  to 
the  mortgagor's  attorney  out  of  recovery  on  other  policies,  either 
on  the  ground  that  the  mortgagor  had  parted  with  his  interest  so 
as  not  to  be  entitled  to  an  allowance  for  attorneys'  fces_,  since  that 
question  was  settled  by  the  order,  or  on  the  ground  that  the  mort- 
gagee was  at  fault  in  not  appealing  from  the  order,  where  the 
insurer's  interest  had  attached  before  the  order  was  passed,,  and 
it  failed  to  object  to  the  allow^mce,  or  to  indemnify  the  jnortgage 
against  the  expense  of  appealing.^  One  who  brings  ah  action  for 
damages  on  account  of  injuries  to  insured  property,  and  also  for 
other  losses  not  covered  by  the  insurance,  but  which  he  is  obliged 
to  include  in  the  same  action,  and  who  thereafter  makes  a  bona 
fide  settlement  of  the  suit  with  the  approval  of  a  majority  of  the 
insurance  companies  that  have  rights  of  subrogation,  by  which 
settlement  a  specilied  sum  is  recovered  for  loss  of  insured  properly 

lows:      "We   find    no    courts   giving  justicp.''     Mr.   Wood,  however,  says 

their  sanction  to  the  doctrine  of  these  (Wood    on    Fire    Ins.    [2d    ed.]    p. 

decisions    outside    of    ^hissachusetts.  1072)  :     ''Tlie  doctrine  seems  to  bo 

They  are  ba.s<'d   upon  a   very  strict  that  the  mortgjigec  in  entitled  to  Jiave 

construction     of    the    contract,     and  ])o(h    the   amount  of   (lie   loss   under 

their  logic   may   well    be   cha'ilcnged.  the    policy    and    the    amount    of   ihv 

It  is   diflicult   to   find  any   principle  mortgage  debt,  and  that  the  payment 

of  law  or  e<iuity  on  which  tiiey  can  of  the  loss  under  the  j)olicy  does  not 

finally  rest."     Air.  May,  in  speaking  a[)ply  pro  lanto  upon   the  mortgage 

ef  the  right  of  the  insurer  to  subro-  debt,   nor   does  the   payment   of   the 

gation  where  the  policy  is  issued  to  itiorlgage    after    a    loss    destroy    the 

the  mortgagee,  says:     "If  an  insur-  mortgagee's    right   to    recover    luider 

arc©  «'f)riijtuny  pay  a  mortgagee  the  the    policy."      Mr.    Wood,    however, 

loss,    it   is   sul.'rogated    to    the    rights  only  cites  the  Massachusetts  decisions 

©f  the  mortgagee;,  and  may   procec^d  in  support  of  such  a  lule. 
againsl   the  mortgagor  on   the  mf)rt.-        ^  New  IIamf)s!iire   Fire  Ins.  ('n.  \. 

gjigc.     The  right  does  not  rest  upon  National  liil'e  Ins.  Co.  112  Fed.  I'JJt, 

♦he  contnu't  but  upon  principles  of  HO  C.  C.  A.  188,  57  L.R.A.  (j!)2. 
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;iml  a  distiiu'l  rci'Gvory  given  him  on  the  other  side  clainisi,  is 
entitled  to  liold  all  of  the  latter  sum  unalVeetcd  by  any  claim  of 
an  insurance  company  that  has  declined  to  take  |>art  in  the  pro- 
i-eeding  and  refuses  to  aecej»t  the  settlement,  hut  such  company  is 
entitled  only  to  its  pro  rata  shaic  of  the  recovery  allowed  by  the 
settlement  on  account  of  the  insured  i)i()perly.  A  settlement  of 
a  suit  for  unliquidated  dama,u,es,  brought  by  an  insure<l  ])erson 
against  a  party  causing  the  loss  of  insured  j)ro[)erty,  when  made 
with  the  api)r()val  of  a  majority  of  the  insurance  companies  inter- 
ested in  the  matter,  cannot  be  complained  of  by  other  companies 
that  have  had  a  right  to  come  into  the  suit  and  have  refused  to 
do  so.* 

§  3564b.  Same  subject:  effect  of  contribution  clause. — An  in- 
surer which  receives  an  assignment  of  the  mortgagee's  claims 
against  the  mortgagor  upon  paying  him  the  amount  due  by  it 
under  its  policy  on  the  mortgaged  proi)erty  cannot,  in  an  account- 
ing of  all  sums  received  from  the  various  policies  on  the  properly 
by  the  mortgagee,  who  is  seeking  to  enforce  his  mortgage  for  an 
unpaid  balance,  insist  that  he  should  be  charged  with  the  portion 
of  the  sum  received  under  another  jjolicy  which  he  is  charged  to 
have  wa-ongfully  permitted  to  go  to  the  mortgagor,  where  the 
amount  kept  by  him  out  of  such  payment  was  more  than  the  share 
of  the  mortgage  indebtedness  chargeable  to  that  policy.* 

§  3565.  Effect  upon  insurance  right  to  subrogation  when  mort- 
gage debt  exceeds  amount  of  loss. — When  by  the  terms  of  a  policy 
issued  to  the  mor-tgagee  the  insurer  is  entitled  to  an  assignment  of 
the  mortgage  and  debt,  or  so  much  thereof  as  may  be  equal  to  the 
amount  of  the  company's  liability  under  the  policy,  there  is  a  suf- 
ficient compliance  if  the  mortgagee  assigns  so  much  thereof  as  will 
cover  the  amount  due  under  the  policy.^  And  in  a  New  York  case 
where  a  policy  was  issued  to  the  mortgagor  and  by  him  assigned 
to  the  mortgagee  with  the  insurer's  consent,  the  contract  providing 
for  subrogation,  it  was  held  that  it  was  a  prerequisite  to  the  re- 
covery by  the  mortgagee  that  he  assign*  to  the  insurer  an  interest 
in  the  debt  equal  to  the  amount  of  loss.''  The  question,  however, 
has  arisen  in  this  connection  as  to  whether  the  insured  is  entitled, 
upon  i)aying  the  amount  of  the  loss  and  of  the  difference  between 

*  Svea  Assur.  Co.  v.  Paekham,  92  see  Phoenix  Ins.  Co.  v.  First  National 
Md    464,  52  L.R.A.  95,  48  Atl.  359.    Bank,  85  Va.  765,  17  Am.  St.  liep. 

6  New  Hampshire  Fire  Ins.  Co.  v.    101,  2  L.R.A.  667,  2  S.  E.  719,  18 
National  Life  Ins.  Co.  112  Fed.  199,    Ins.  L.  J.  362. 
50  C.  C.  A.  188,  57  L.R.A.  6!)2.  ''  Kip   v.   Mutual   Fire  Ins.   Co.  4 

6  New  England  Fire  &  Marine  Ins.    Edw.  Ch.   (N.  Y.)   86. 
Co.   V,   Wetraore,   32   111.   221.     But 
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the  amount  so  paid  and  the  amount  of  the  mortgage  debt,  t(5  be 
subrogated  to  the  rights  of  the  mortgagee  under  the  mortgage. 
In  a  case  which  arose  in  Massachusetts,  the  decision  in  which  is 
consistent  with  the  other  ruHngs  in  that  state  already  noted,  a 
pohcy  had  been  issued  to  the  mortgagee  upon  his  interest  as  such^ 
the  premiums  being  paid  by  him,  and  it  was  held  that  the  insurer 
was  not  entitled  to  an  assignment  of  the  mortgage  upon  an  offer 
to  pay  the  amount  of  the  loss  and  the  difference  between  such 
amount  and  the  amount  due  on  the  mortgage.®  The  rule  in  these 
ca-es.  as  supported  by  the  weight  of  authority,  seems  to  be  that  the 
insurer  will  be  entitled  to  an  assignment  of  the  mortgage  and  of 
the  mortgage  debt  in  those  eases  where  it  has  paid  the  mortgagee 
the  amount  of  loss  and  the  amount  due  upon  the  mortgage  in 
excess  of  the  sum  received  for  the  loss,  and  that  in  such  a  case  if 
the  mortgagee  refuses  to  execute  an  assignment  the  insurer  may 
compel  him  so  to  do,  though  the  policy  contains  no  condition  for 
subrogation.^ 

An  insurer  who  has  paid  a  loss  to  a  mortgagee  is  not  entitled  to 
be  subrogated  to  the  mortgage  debt  while  any  part  of  it  remains 
unpaid.  In  otlier  words,  the  insurer  is  not  entitled  to  subrogation, 
if  any  part  of  the  debt  is  unpaid,  unless  he  tenders  to  the  mortgagee 
the  balance  due.^° 

§  3566.  When  mortgagor  entitled  to  subrogation  against  insurer. 
— If  a  policy  is  issued  to  a  mortgagor  the  loss  being  payable  to  the 
mortgagee,  and  upon  a  loss  occurring  the  mortgagee  procures  a 
judgment  against  the  insurer,  which  he  does  not  enforce,  but  pro- 
ceeds to  recover  the  debt  under  the  mortgage,  the  mortgagor  will  be 
entitled  to  be  subrogated  to  the  right  of  the  mortgagee  to  enforce 
the  judgment  on  the  policy.*^  And  where  a  policy  is  issued  to  the 
mortgagor  and  assigned  to  the  mortgagee,  who  brings  suit  to  fore- 
close the  property,  and  the  mortgagor  subsequently  redeems  the 
same,  the  latter  will  be  subrogated  to  the  rights  of  the  mortgagee 
under  the  policy,  and  may  recover  on  the  samc.^'^ 

§  3567.  Policy  to  mortgagor:  mortgagee  no  right  of  subrogation. 
— The  m()rtgagc(!  i.~  not  ciilitNMl  to  be  siiltrogalcd  to  llic  right  of 
the  mortgagor  to  enlorcc   a   policy   made   for  the   hitler's   benefit, 

•Suffolk  Fire  Ins.  Co.  v.  Boyjlen,  "  Phenix  Ins.  Co.  v.  First  National 

9  Allen    (91   Mass.)    123.  Bank,  85  Va.  I(i5,  2  L.K.A.  <K)7,  17 

"Su.ssfx    County    Mutual    Ins.    Co.  Am.  St.  Hep.  101,  H  S.  K.  71!). 

V.  Woodruff. 'Jfi  N.  J.  L.  .541;  Spring-  *M\ol)ert  v.   Tradci-s'   Ins.    Co.   17 

field  I'ire  &  Marine  Ins.  (Jo.  V.  Allen,  Wend.    {N.    Y.)     Vy'.il,    overruliii"    9 

42    N.    Y.    .380,    3    Am.    Hep.    711;  Wend.   (N.  Y.)  474. 

Kernoehan  V.  New  York  Bowery  P'ire  ^^  iJillinpi   v.   (Jerman    Ins.   Co.   M 

In.s.  Co.  17  N.  Y.  428.  Neb.  502,  .52  N.  W.  307.    , 
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.<iuoo  (lie  iioutnu't  i.<  u  porsonal  oiio  and  the  right  of  the  mortgagee 
is  tlie  same  as  that  of  any  other  creditor.^^ 

§  3568.  Foreclosure  proceedings:  subsequent  loss:  sale  under  fore- 
closure and  deficiency. — W  Iuti'  an  iiisuraiicc  policy  whic-li  is  puy- 
alile  lo  the  niortgagoi-  as  his  iiitorcst,  may  appear  proxidc.^t  that  tlio 
insuror  sliall,  upon  ])ayiiiont  lo  the  mortgagoo  of  the  amount  of 
lo&s  due  upon  llie  poliey,  he  suhrogated  to  all  rights  of  the  latter 
under  the  mortgage,  if  the  mortgagee  has  prior  to  the  loss  coni- 
moneed  foreclosure  proceedings,  he  may  after  the  loss  sell  the 
premises  under  such  proceedings  and  enforce  payment  on  the 
policy  for  the  deficiency.^* 

§  3568a.  Subrogation  of  insurer  to  rights  of  creditors  of  assured. 
— Insurers  are  entitled  t.o  subrogation  to  the  rights  of  a  creditor 
against  the  assured,  where  a  loss  occurs  to  ])roperty  of  the  debtor 
insured  by  the  creditor  as  a  protection  foi-  his  dcbt.^^ 

§  3568b.  Policy  payable  to  lien  holder:  when  insurer  not  entitled 
to  subrogation. — An  insurer  issuing  a  policy  at  the  instaru-e  of  a 
property  owner,  with  a  clause  making  it  payable  to  a  lien  holder, 
its  his  interest  may  appear,  is  not,  upon  paying  a  loss  to  the  latter 
after  the  policy  has  been  forfeited  as  to  the  owner,  entitled  to  sub- 
rogation to  the  lien.  In  such  case  payment  of  policies  taken  by 
the  owner  of  property  for  the  benefit  of  a  lien  holder,  to  the  latter, 
does  not  of  itself  effect  an  equitable  assignment  of  the  lien  to  the 
insurer,  rather  than  a  discharge  of  the  debt,  and  the  insurer  can- 
not enforce  the  lien  in  displacement  of  the  claim  of  other  creditors 
of  the  in'opcrty  owner. ^® 

§  3568c.  Judicial  bond:  joint  or  several  liability:  surety's  right 
of  subrogation. — A  joint  liability  is  not  created  against  all  the 
principals,  but  only  against  each  principal  to  the  extent  of  his 
liability  upon  a  bond  required  by  the  court  to  be  given  by  inter- 
venoi;^  upon  granting  a  provisional  injunction,  where  although 
said  intervenors,  all  joined  in  giving  one  bond  with  one  surety, 
still  they  were  indcj)endent  firms.     The  surety,  therefore,  is  not 

^3  Columbia  lus.  Co.  v.  Lawrence,  New  Hampshire  Fire  Ins.  Co.  v.  Na- 

10  Pet.  (:?5  ly.  S.)'  507,  9  L.  ed.  512;  tional  Life  Ins.  Co.  112  Fed.  203,  50 

Vander^raff     v.     Medlofk,     3     Port.  C.  C.  A.  193,  57  L.R.A.  694;  Nelson 

(Ala.)   389,  29  Am.  Doc.  256;  Rvan  v.  Bound  Brook  Mutual  Fire  Ins.  Co. 

V.  Adamson,  57  Iowa,  30,  10  N.'W.  43   N.  J.   Eq.   260,  3  Am.   St.  Rep. 

287;    McDonald   v.   Black,   20   Ohio,  .308,  11  Atl.  681;  Phenix  Ins.  Co.  v. 

185.  ,55  Am.  Dec.  448.  First  National  Bank,  85  Va.  768,  2 

14  Eddy   V.   London   As.sur.    Corp.  L.R.A.  668,  17  Am.  St.  Rep.  101,  8 

143   N.  Y.   311,  25  L.R.A.   686,  62  S.  E.  719. 
N.  Y.   St.   Rep.  316,  38  N.   E.  307.        ^^  Burton -Lingo  Co.  v.  Patton,  15 

"Royal   Ins.   Co.   v.    Stinson,   103  N.   Mex.   304.  27  L.R.A.(N.S.)   420, 

U.  S.  25,  26  L.  ed.  473.     Cited  in  1 07  Pac.  679. 
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entitled  to  be  subrogated  against  all  the  principalc  for  the  amount 
of  liability  of  each,  and  this  applies  where  it  was  sought  by  tempo- 
rary injunction  to  restrain  railroads  from  putting  into  effect  in- 
creased rates  on  certain  products  and  said  provisional  injunction 
was  granted  and  the  bond  given  by  said  iutervenors  was  con- 
ditioned upon  the  several  payments  by  them  severally  upon  their 
-rveral  shipments  of  such  increase  in  rates  as  might  thereafter  be 
adjudged  lawful.  The  rule  of  strict  construction  in  favor  of  sureties 
dues  not  extend  to  the  liability  or  paid  sureties,  but  is  rei)udiated 
as  to  ihem.^"'' 

§  3569.  Rights  of  insurer,  vendor  and  vendee:  where  sale  in- 
complete: executory  contract  of  sale. — Where  the  owner  of  prop- 

ity  obtains  a  policy  of  insurance  upon  the  same,  and  subsequently 
a  sale  of  the  property  is  made  and  the  vendor  receives  back  from 
the  purchaser  a  mortgage  for  more  than  the  policy,  but  the  sale 
is  not  complete  at  the  time  of  the  loss,  the  insurer  is  not  entitled  to 
an  assignment  of  the  mortgage  where  he  makes  a  tender  to  the 

fiidor  of  the  amount  due  thereon.  Thus,  it  was  so  held  where  a 
policy  was  issued  to  the  owner  in  her  own  name  and  she  subse- 
quently gave  a  deed  to  her  sons  of  the  premises  insured,  and  was 
to  receive  a  mortgage  back,  and  did  receive  one,  which,  however, 
needed  the  signature  of  the  wife  of  one  of  the  sons  to  complete  it. 
and  when  such  signature  was  added  the  balance  due  on  account 
of  purchase  mone}'  was  to  be  paid  and  insurance  adjusted  to  secure 
I  he  mortgage,  but  the  property  was  destroyed  before  such  signature 
was  aflixod."  Where  the  owner  of  property  makes  a  contract  of 
<a!e  of  the  same,  Ijy  the  terms  of  which  it  is  provided  that  the  vendee 
-hall  pay  the  vendor  such  premiums  as  would  be  necessary  for  him 
»o  pay  in  order  to  keep  a  contract  of  insurance  in  force,  which  the 

f'udor  already  has  upon  the  property,  and  the  insurers  have  notice 

t"  such  facts,  and  give  their  consent  thereto,  it  is  held  that  the  in- 

urers  will  not,  upon  payment  of  the  loss  to  the  vendor,  be  entitled 
to  be  subrogated  to  the  rights  of  the  vendor  against  the  vendee.^^ 
fn  England  it  has  been  held  that  the  insurer  may  recover  an 

Mioimt  paid  for  a  loss  where  the  owner  of  insured  property  makes 
a  contract  for  the  sale  of  the  same,  but  a  loss  occurs  before  the  sale 
ip  ollccted.  for  which  the  vendor  secures  an  amount  from  the  in- 

ircrs  ill  .satisfaction  thereof,  and  subsequently  the  sale  is  com- 

"Northfrii  Pacific  Rd.  Co.  v.  Fi-  son,  41   N.  J.   Ef|.  485,  5  All.  500. 

♦iciity  &  D('f)osit  Co.  of  Md.  74  Wa.sh.  I'.ut  see  ^1'Jtna  Fire  Tns.  Co.  v,  Tvler 

rm.  r.i4  Par-.  408.  H)  Wend.  ( N.  Y.)  .3&').  30  Am.  Dec' 

"  Nel.son   V.   Bound   P.rook   Mutual  00. 
Fire   Ins.   Co.   4.3   N.  J.   Kq.   256,  3        i^P.enjamin    v.    Saratoga    County 

Am.  St.  Rep.  .308,  31  Atl.  681,  rev'g  Mutual  Ins.  Co.  17  N.  Y.  415. 
Bound  Brook  Mutual  Ins.  Co.  v.  Xel- 
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pletcd  in  iH'oonhuuo  willi  the  terms  of  the  contract,  no  reduction  ! 
heing  made  from  the  price  originally  agreed  uj)on.^°  This  is  a 
strict  application  of  the  [>rincii)le  that  insurance  is  only  a  contract 
of  indenniity.  Tn  a  New  York  case,  where  the  owner  of  insured 
property  entered  into  a  conlracl  for  the  sale  of  the  same,  but  before 
the  sale  was  completed  the  property  was  destroyed  by  fire,  and  suh- 
-equcntly  a  new  contract  was  entered  into  by  which  the  vendee, 
uiton  the  payment  of  a  certain  consideration,  was  to  receive  a 
Iransfcr  of  the  {)ro)HM'ty  and  of  all  the  benefit  under  the  policies, 
it  was  held  that  the  insurers  were  not  entitled  to  subrogation.* 
And  in  another  case,  where  the  insured  contracted  to  sell  the  same 
an<l  assign  the  policy  to  the  vendee  and  to  take  the  mortgage  l)ac.k, 
and  before  the  sale  was  completed  a  fire  occurred,  after  which  the 
sale  was  consummated,  it  was  held  that  the  whole  amount  of  the 
loss  was  recoverable.^  Where  the  assured  had  an  executory  con- 
tract for  the  sale  of  the  mortgaged  premises  at  the  time  of  the  loss, 
it  was  held  that  the  insurance  company  on  payment  of  the  loss 
could  not  be  subrogated  to  the  rights  of  the  insured  i)ro  tanto  under 
the  contract  of  sale.'  A  policy  of  insurance  is  a  personal  contract, 
and  does  not  pass  with  a  sale  of  property,  and  therefore  where  in- 
sured property  is  sold,  and  after  the  sale  is  completed  the  property 
is  destroyed  by  fire,  and  the  vendor's  claim  under  a  policy  in  his 
name  is  compromised,  the  vendee  can  claim  no  part  of  the  proceeds 
of  such  settlement.* 

§  3570.  Vendor  and  vendee:  goods:  seller's  risk. — Where  the 
owner  of  goods  sells  the  same,  the  goods  to  be  held  for  a  certain 
l)eriod  of  time  subject  to  the  seller's  risk,  and  the  latter  procures 
insm-ance  upon  goods  ''sold  or  contracted  to  be  sold,  but  not  de- 
livered," the  vendee  of  the  goods  will  not  be  entitled  to  any  further 
l^ortion  of  the  insurance  money  received  by  the  vendor  where  the 
loss  occurred  after  the  expiration  of  the  period  during  which  the 
goods  were  to  be  at  the  vendor's  risk.^ 

§  3571.  Repairs:  insurer's  right. — In  an  English  case,  where 
the  owner  of  certain  ])remises  leased  the  same,  and  by  the  terms  of 
the  lease  the  lessee  was  bound  to  repair  or  restore  the  property  in 
case  of  damages,  and  a  loss  by  explosion  having  occurred  the  lessee 

20  Castellain  v.  Preston,  11   Q.   B.  '  Wasliington  Fire  Ins.  Co.  v.  Kcf- 

D.   380,  8   Q.   B.  D.   613,  52  L.  J.  Iv,   32   Md.   421,   3   Am.   Rep.   149. 

Q.   B.   366,  49   L.   T.   29,  31  AY.   R.  See  also  Insurance  Co.  v.  Updegratf, 

559.  21  Pa.  St.  513. 

*  Cfinton  v.  Hope  Ins.   Co.  45  N.  *  King  v.  Preston,  11  La.  Ann.  95. 

Y.  454,  s.  f.  51  Barb.   (N.  Y.)   647.  "*  Marti neau   v.   Kitcliino'.   7   L.   R 

2  Fire  &  Marine  Ins.  Co.  of  Wlieel-  Q.  B.  4.36.  41  L.  J.  Q.  B.  227,  26  L 

ing  V.  Morrison.  11  Leigh  (Va.)  354,  T.  836,  20  W.  R.  769. 
36  Am.  Dec^  385. 
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recovered  ou  a  policy  of  insurance  for  the  loss,  and  subsequently 
ihe  premises  were  repaired  in  accordance  with  the  terms  of  the 
lease,  it  was  held  that  the  insurers  were  entitled  to  recover  the 
amount  paid  by  them  on  the  policy.^  And  in  a  case  which  arose  in 
the  Federal  courts,  where  the  policy  was  to  the  mortgagee,  and  upon 
the  occurrence  of  a  loss  the  mortgagor  repaired  tlie  premises,  it  was 
lield  in  an  action  upon  the  policy  that  the  mortgagee  could  not 
recover  thereon,  since  the  object  of  the  insurance  was  to  prevent 
the  impairment  of  the  mortgagee's  interest  in  the  property,  and, 
where  restored  after  the  fire  by  the  mortgagor  to  the  same  condition 
as  before,  no  injury  or  damage  could  be  said  to  be  sustained  by 
tlie  mortgagee.'  In  a  case  in  Massachusetts,  however,  where  a 
policy  was  issued  to  the  mortgagee,  it  was  held  that  it  was  wholly 
immaterial  whether  the  property  was  restored  by  the  mortgagor, 
and  that  the  mortgagee  might,  notwithstanding  such  fact,  recover 
from  the  insurers.* 

§  3572.  Rights  of  insurers  to  subrogation  to  contract  rights  of 
insured  with  third  parties. — Where  the  insured  has  entered  into 
a  contract  with  third  i)arties,  by  the  terms  of  which  such  third 
jiarties  are  liable  to  the  insured  for  any  loss  or  damage  to  the  prop- 
erty insured,  the  insurer  will,  upon  payment  of  the  loss,  be 
entitled  to  be  subrogated  to  the  rights  of  the  insured  under  the 
contrac  t.® 

§  3572a.  Insurer's  right  of  subrogation:  illegal  contract  with 
city  to  furnish  water  supply. — If  an  agreement  with  a  city  to  fur- 
nish a  water  supply  is  illegal  because  it  creates  a  monopoly  and 
the  city  takes  over  the  plant  under  an  agreement  to  reimburse  the 
insurer  of  property  of  the  city  being  destroyed,  no  right  of  sub- 
rogation exists  as  to  insurer's  because  of  the  illegality  of  the 
original  contract  although  said  insurers  are  entitled  to  recover 
moneys  paid  the  city  for  tlieir  benefit.^" 

§  3573.  Insurance  by  lessor:  rights  to  proceeds. — Wlierea  policy 
<if  insurance  is  procured  by  the  lessor  and  is  not  assigned  or  made 
j>ayable  to  the  lessee,  the  latter  cannot  claim  the  beneiits  of  such 
jjoiicy,  though  bound  by  the  terms  of  the  lease  to  repdr."    Wliere 

8  Darrell  v.  Tihl)itts,  fj  Q.  P..  D.  Co.  13!)  U.  S.  79,  35  L.  ed.  07,  11 
:m,   50    L.   J.    Q.    B.   33,  42   L.    T.    Sui).   Cl.  400. 

707,  20   W.   R.   OU,  44  .J.   P.   005.  i"  Hart  lord   Fire  Ins.  Co.  v.   City 

'  Frccmansdori'  v.  Watertown  Ins.  of  Houston,  102  Tox.  ;{17,  IKi  S.  W. 

(>>.  0  liiss.   (U.  S.  C.  C.)   107,  Fed.  30. 

Cas.  No.  5,119a.  ^^  Bussmaiin  v.  fJanster,  72  Pa.  St. 

"?"oster  V.  Equitable  Mutual  Fire  285;  Fly  v.  Ely,  80  ill.  532,  S  Chic. 

Ins.  Co.  2  Crav  (08  Mass.)  210.  Lcfj.  News,  101.     Sec  also  Kin.','-sl)ury 

9  Chif-apo  St.  Louis  &  New  Orloans  v.  Wrstfall,  61  N.  Y.  350;  Ma},'uw 
H.   H.  Co.  V.   Pullinaii   S.)Utli(;rn  Car  v.  Lanihi-rt,  3  Pa.  Si.  444. 
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durini;  a  lea.<e  of  real  estate,  wliirh  [)n)viiled  that  if  tlie  buildings, 
or  any  of  Ihein,  be  destroyed  by  lire  the  let'sees  were  to  rebuikl  at 
their  own  expense,  iire  insurance  policies  on  the  buildings  were 
issued  to  the  lessors,  but  made  payable  to  the  lessees,  who  paid  the 
{•reuiiunis,  and  the  insured  pro]ierty  was  de.stroyed  by  (ire  during 
the  term,  when  the  lessees  eoileeted  the  insurance  money  but 
dxxdined  to  rebuild,  and  it  was  held  that  the  lessors  were  entitled 
to  reeover  of  the  lessees  the  amount  collected  by  them  on  the 
policies,  and  that  the  lessees  were  not  entitled  to  an  allowance  out 
of  the  insurance  money  for  the  loss  of  the  use  of  the  buildings 
for  the  balance  of  the  term  after  the  destruction  of  the  property 
by  fire.i2 

§  3573a.  Insurance  by  lessee:  liability  of  lessor:  subrogation: 
defense. — A  landlord  responsible  for  the  defective  condition  of  an 
auiomatic  fire  extinguishing  apparatus  on  the  leased  premises 
cannot  avoid  liability  to  one  who  insured  the  tenant  against  loss 
on  account  of  the  apparatus,  and  who  has  been  subrogated  to  his 
claim  against  the  landlord  for  a  loss,  on  the  ground  that  he  was 
negligent  in  talcing  the  risk.^^ 

§  3574.  Loss  by  negligence:  wrongdoer:  carrier:  rights  of  sub- 
rogation: fire  and  marine  insurance. — The  fact  that  the  insured 
has  recovered  payment  for  the  loss  from  the  insurer  will  not  pre- 
vent the  former  from  recovering  from  the  person  or  jjersons  b>' 
whose  negligence  the  loss  w^as  occasioned,  and  the  payment  by  the 
insurer  will  not  be  in  mitigation  of  the  damages  sustained.^*  But 
if  the  insured  has  received  from  the  insurer  an  amount  which  is  a 
full  satisfaction  for  the  loss  sustained,  he  will  upon  recovery  from 

^2  Hayes  v.  Ferguson,  15  Lea   (83  New  Jersey. — Weljer  v.  Morris  & 

Tenn.)   1,  5-i  Am.  Rep.  398.  Essex  R.  R.   Co.  35  N.  J.  L.  409, 

13  United    States   Casualtv    Co.   v.  10  Am.  Rep.  253. 

Baglev,  129  Mich.  70,  55  L.R.A.  616,  New  Yor/c— Collins  v.  New  York 

87  X."  W.  1044.  Central   &    Hudson    River   R.    R.   5 

^^  Arkansas.— ^t.    Louis    Arkansas  Hun  (N.  Y.)  499,  503,  ali"d  71  N.  Y. 

tVc   Texas  Ry.   Co.  v.  Fire  Assoc,  of  609. 

Philadelphia,  60  Ark.  325,  28  L.R.A.  Pennsylvania. — Stoughtou  v.  Man- 

83,  30  S.  W.  350.  ufaclurers'  Natural  Gas  Co.  165  Pa. 

Kansas.  —  Atchison,     Topeka     &  St.  428,  30  Atl.  1001. 

Sante  Fe  R.  Co.  v.  Home  Ins.  Co.  59  Texas. — Houston    Direct    Naviga- 

Kan.   432,  53  Pac,   459,  22   Ins.   L.  tion  Co.  v.  Insurance  Co.  of  North 

J.   790.  Aanerica,  —  Tex.   Civ.  App.  — ,.31 

Massachusetts. — Hayward  v.  Cain,  S.  W.  560,  rev'd  89  Tex,  1,  59  Am. 

105  Mass.  213;  Clark  v.  Wilson,  103  St.  Rep.  17,  30  L.R.A.  713,  32  S.  W. 

Mass.   219,  4   Am.   Rep.   532;    Hart  889. 

V.  AVestem  R.   R.    Co.   13  Met.    (54  Vermont. — Harding  v.  Townshend, 

Mass.)  99,  46  Am.  Dec.  719.  43  Vt.  536,  5  Am.  Rep.  304. 

Michigan. — Perrott  v.  Shearer,  17 
Mich.  48. 
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the  wrongdoer  hold  so  much  of  such  sum  as  may  be  necessary 
to  reimburse  the  insurer  in  trust  for  the  latter.^*  As  a  general 
rule,  where  the  insurer  pays  the  insured  the  full  amount  of  his 
loss,  the  former  will  be  entitled  to  be  subrogated  to  the  rights  of 
the  latter  against  the  person  or  persons  by  whose  negligence  the 
loss  was  occasioned. ^^  So  where  a  loss  is  caused  by  the  negligence 
<if  a  railroad,  the  insurer  will  upon  payment  of  the  loss  be  entitled 
to  be  subrogated  to  the  rights  of  the  insured  against  the  railroad 
for  its  negligence. ^'^  And  where  a  loss  partially  covered  by  in- 
surance is  occasioned  by  a  wrongdoer,  the  insurer,  after  paying 
the  insurance,  is  in  a  proper  case  entitled  to  be  subrogated  quoad 
hoc  to  the  right  of  the  assured  against  the  wrongdoer.  ■  If  the 
rissured  sustains  a  loss  beyond  the  amount  of  the  insurance,  he  has 
:i  right  to  have  it  satisfied  by  an  action  against  the  wrongdoer. 
And  if  in  such  an  action  there  comes  into  his  hands  any  suir, 
I'or  which  he  ought  to  account  to  the  insitrer,  reimbursement  will 
to  that  extent  be  compelled  in  an  action  by  the  latter.  But  the 
asciured  will  not  be  obliged  to  account  for  more  than  the  surplus 
remaining  in  his  hands  after  satisfying  his  own  excess  of  loss  in 
full  and  expenses  incurred,  unless  the  insurer  shall  have  contrib- 

^*  Rockingham  Mutual  Fire  Co.  v.  England. — Mason  v.   Sainsbui-y,  3 

Bosher,    39    Me.    253,   63   Am.    Dec.  Doug.  61;   Clark  v.   Blything,  Hun- 

»il8;  Monmouth  Countv  Mutual  Fire  dred,  2  Barn.  &  C.  254,  3  D.  &  R. 

Ins.    Co.    V.    Hutchinson,    21    N.    J.  489,  2  L.  J.   (0.  S.)  K.  B.  7,  26  R. 

Eq.  107.     See  also  Hartford  Ins.  Co.  R.   334;   Quebec   Fire  Assur.   Co.  v. 

V.  Pennell,  2  111.  App.  609;  National  St.   Louis,  7  Moore  P.   C.   286,  and 

Fire  Ins.   Co.   v.   McLaren,  12   Ont.  cases  above  cited.    But  see  CaiToIl  v. 

Hep.  682.  New     Orleans,     Jackson     &     (jJreat 

1^  United  States. — Wager  v.  Prov-  Northern  Ry.  Co.  26  La.  Ann.  447. 

idcnt  Ins.   Co.  150  U.   S.  99,  37  L.  ^^  r'tuted  Stales.— Wager  v.  Prov- 

d.  1013,  14  Sup.  Ct.  55.  ident  Ins.   Co.  150  U.   S.   99,  37   L. 

Arlutn.sas. — St.  Louis  Arkansas  &  ed.  1013,  14  Sup.  Ct.  55. 

Texas    Rv.    Co.    v.    Fire    Assoc,    of  Georqia. — Holcorab    v.     Richmond 

Philadelphia,  55  Ark.  163,  18  S.  W.  &  Danville  R.   R.   Co.   78  Ga.   776, 

43.  3   S.   K.  755. 

Kansas.  —  Atchison,     Topeka     &  A'a?t.sas. — Atchison,  Topoka  &  San- 

~^ante  Fe  R.   Co.  v.  Home  Ins.  Co.  le  Fe  R.   Co.   v.   Home  Ins.   Co.  59 

'!»  Kan.  432,  53  Pac.  459,  27  Ins.  L.  Kan.  432,  53  Pac.  459,  27  Ins.  L.  J. 

.1.  790.  790. 

Maine. — Bean    v.    Atlantic    &    St.  -V^//;  J  erne//. — Weber  v.  Morris  & 

Lawrence  Ry.  Co.  58  Me.   82.  Ksscx  R.  R.  ('(..  ;].')  N.  J.  Law.  409, 

A'e»;  York. — fJiacic  v.  New  Orleans  10  Am.  Rep.  253. 

Ins.  Co.  8  Johns.   (N.  Y.)   237,  245.  I'etivsi/lvanic. — Gales  v.   Ilailman, 

Pennsylvania.  —  People's  Natural  11   Pa.  St.  5L5. 

Gas  Co.  V.  Fidclitv,  Tillc  iV:   Ins.  ('<•.  WiHionsin. — Hustisford     Fanners' 

150  Pa.   St.  8,  24   All.  3.39,  21   Ins.  Mulual   Ins.  Co.  v.  (Chicago  Milwau- 

L.  J.  75L  kcf  &  St.  Paul  H.  R.  Co.  66  Wis.  58, 

Virginia. — Bright  hope   Ry.   Co.   ▼.  2H  N.   W.  CA. 

Rogers,  76  Va.  443.  Compare  §  3576a  herein. 
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uU'd  lo  iuul  joined  him  iii  the  prosceutiou.^''"  The  majority  of  eases 
ill  which  this  question  hai<  arisen  have  been  where  the  loss  has 
hoen  occasioned  by  the  nosi,lisence  of  a  carrier.  The  right  of  the 
insurer  to  snbroii,ation  in  most  of  tliesc  cases  does  not  depend  npon 
lonlniet,  but  arises  out  of  the  equities  of  the  case.  The  liability  of 
the  insiu'cr  is  not  u  primary  one.  Primarily,  the  one  liable,  is  he 
hy  whoso  negligence  the  loss  is  caused.  The  insurer's  portion  is 
I'raetieally  that  of  surely,  and  as  such,  if  he  i)ays  the  loss  or  a  ])art 
ihcireof,  he  is  entitled  to  he  subrogated  to  the  extent  of  the  amount 
paid. 

Where  the  carrier  is  actually  luid  in  terms  the  party  insured, 
ilie  iniderwriter  can  have  no  right  to  recover  over  against  the  car- 
rier, even  if  the  amount  of  the  policy  has  l)een  paid  by  the  in- 
surance comj)any  to  the  owner  on  the  order  of  the  carrier.^^  As 
between  a  common  carrier  of  goods  and  an  underwriter  upon  them, 
the  liability  to  the  owner  for  their  loss  is  primarily  upon  the  car- 
rier while  the  liability  of  the  insurer  is  only  secondary. ^^  The 
right  of  the  owner  of  property  destroyed  by  fire  to  recover  damages 
from  another  by  whose  fault  it  wtis  burned  is,  as  against  the  de- 
fendant, unaffected  by  the  fact  that  he  may  have  already  received 
full  ]iayment  for  his  loss  by  insurance,  and  that  the  insurer  is 
entitled  to  be  subrogated  to  the  claim.^" 

The  right  of  a  foreign  insurance  comi)any  by  subrogation  to 
enforce  a  claim  for  negligently  destroying  property  is  not  affected 
by  the  fact  that  it  was  not  legally  bound  to  pay  the  loss,  or  by  the 
invalidity  of  a  formal  assignment  to  it  of  the  right  to  damages.^ 

The  insurer's  right  of  subrogation  has  been  held  to  extend  to 
and  include  an  insane  person  who  is  joint  owner  with  insured  of 
the  property  burned,  where  he  set  fire  thereto,  and  insurer  has 
I)aid  the  insurance.^ 

§  3574a.  Same  subject:  liability  of  railroads  for  fires,  etc.:  sub- 
rogation of  railroad  or  insurer:  constitutional  law:  retroactive 
statute. — The  insurer's  right  of  subrogation   under  statutes  im- 

^"^^  Newcoinb  v.  Cincinnati  Ins.  Co.  On  whether  one  who  destroys  prop- 

22  Ohio  St.  382,  10  Am.  Rep.  746.  erty   may   defeat   an    action    by    tlie 

^^  Wager   v.    Providence    Ins.    Co.  owner    upon    the    ground    that    the 

150    U.    S.    99,   37    L.   od.    V)13,   14  right  of  action  is  in  the  insurer,  see 

Sup.  Ct.  55.  note   in   23   L.R.A.(N.S.)    870. 

^^  Wager   v.    Providence    Ins.    Co.  ^  St.    Louis,    A.    &    T.    R.    Co.    v. 

150    U.    S.    99,   37   L.    ed.   1013,   14  Pliih^dolphia  Fire  Assoc.  60  Ark.  325, 

Sup.  Ct.  55;  Hall  v.  Nashville  &  C.  28  L.H.A.  83.  30  S.  W.  350. 

R.  Co.  13  Wall.   (80  U.  S.)   367,  20  2  Mutual  Fire  Ins.  Co.  v.  Showal- 

L.  ed.  594.  ter,   3    Pa.    Super.    Ct.    452,   40    W. 

20  Anderson  v.  Miller,  96  Tenn.  35,  N.  C.  80. 
31  L.R.A.  604,  33  S.  W.  615. 
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posing  liability  upon  railroad  companies  for  damages  by  fires,  etc., 
to  property  upon  their  lines  of  road  depends  upon  the  construc- 
tion and  constitutionality  of  statutes  imposing  such  liability. 
Under  a  New  Hampshire  decision  the  statute  involved  provided  for 
liability  of  railroad  companies  in  such  cases,  gave  them  an  insur- 
able interest  in  property  on  the  line  of  their  roads,  and  further 
provided  that  such  proprietors  should  be  entitled  to  the  benelit  of 
any  insurance  effected  upon  such  property  by  the  owners  thereof, 
less  the  cost  of  premium  and  of  expense  and  recovery;  also  that  the 
insurance  should  be  deducted  from  the  damages  if  recovered 
before  the  damages  were  assessed,  or  if  not  the  policy  should  bo 
assigned  to  said  proprietors  who  might  maintain  an  action  there- 
on. It  was  held  that  said  statute  annulled  any  right  of  subroga- 
tion in  the  insurer  as  to  the  losses  of  the  class  described  in  said 
enactment  and  precluded  recovery  by  it  from  the  railroad  of  losses 
paid  insurer;  that  the  railroad  was  under  said  statute  subrogated 
to  insured's  right  where  it  was  compelled  to  pay  because  of  the 
damage  and  it  could  recover  therefor  from  the  insurer;  and  that 
no  constitutional  right  of  the  insurer  to  contract  was  infringed  or 
impaired  by  said  legislation.  It  was  further  decided  that  the  stat- 
ute before  the  court  repealed  prior  legislation  upon  the  subject 
and  for  this  reason  and  because  the  railroads  had  an  insurable 
interest  in  the  property  they  had  a  right  to  protect  themselves 
from  loss  by  damage  to  it  by  fire  whether  caused  by  negligence  of 
their  own  or  that  of  their  servants  and  it  would  constitute  no  de- 
fense to  a  policy  taken  out  by  a  railroad  that  the  loss  was  occa- 
sioned by  negligent  operation  or  mismanagement  of  the  loco- 
motive causing  the  fire;  and  no  limitation  being  j)laced  upon  the 
right  of  the  railroad  to  recover  upon  the  policies  the  statute  as- 
signed to  them,  the  statute  must  be  construed  to  mean  recovery 
for  whatever  is  ordinary  and  usually  covered  by  the  term  "in- 
surance." '     Under  a  Maine  decision  an  insurer  of  property  de- 

'  Boston  Ice  Co.  v.  Boston  &  Maine  ance  made  by  them,  the  sums  they 
Rd.  77  N.  H.  6,  45  L.K.A.(N.S.)  seek  to  rettover  lor  damaj^es  occsi- 
8.35,  Hd  Atl.  350,  42  Ins.  L.  J.  831.  .sioiied  to  the  property  of  such  itUiiii- 
Thc  fourt  per  Pai-sons,  C.  J.,  said:  tills  by  fire  from  a  locomotive  upon 
"If  the  forepjoinfi:  sections  of  chapter  the  defendant's  road.  By  the  statute 
159  of  the  Public  Statutes  are  valid,  the  defendant's  are  subrogated  to  any 
and  are  to  be  interpreted  according:  ri-^^ht  of  the  insured  a<;ainst  the  in- 
to the  ordinary  rules  of  the  Knr^lish  surancc  comjianies.  If  the  defend- 
lanpuapre  as  to  the  meaninp^  and  use  ants  are  compelled  to  pay  i)ecaus(' 
of  it,s  terms,  the  insurance  comjjanies  of  the  damafje,  the  statute  authorizes 
whf)  claim  by  subrof^ation  a  ri^dit  to  them  to  recover  of  the  insurance 
maintain  this  suit  cannot  recover,  companies.  The  result  is  that  the 
The  basis  of  their  claim  is  that  they  nfi;hl  of  subro{?ation,  if  it  belongs 
have  [»aid  to  the  nominal  plaint ilTs,  to  tlie  insurer  in  other  caaes,  is  an- 
in  Deiformance  of  contracts  of  insur- 
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.sti'Dyod  by  lire  negligently  !>ot  by  a  loconiolivc  engine  is  not 
ontilU'il  lo  subrogation  to  the  owner's  rights  ngainst  the  raih'oad 
eoinpaiiy,  under  a  st^Uute  making  the  eorporation  using  a  loeouio- 
tive  wiiieli  eonnnunicates  lire  responsible  lor  the  injury,  but  en- 
titling it  to  the  benefit  to  the  same  extent  as  the  New  Hampshire 
statute  of  any  insurance  which  has  been  effected  on  the  property 
by  its  owner;  and  the  insurer  is  also  rcs^ponsible  irrespective  of 


nulled  l)y  (lie  statute  as  to  losses  of  the  henelit  ol'  the  owner's  insui'ance. 
the  class  deserihed  in  the  Icf^islalion.  Testing  the  insurer's  litihility  by  the 
Lyons  v.  Kailroad,  181  Mass.  551,  ()4  same  standard,  they  agreed  to  pay 
N.  E.  404.  ...  No  eases  are  the  proprietors  of  the  raihH)ad  if  the 
found  in  this  state  in  whieh  the  right  loss  fell  on  them.  No  limitation  be- 
of  suln'ogation  of  an  insurance  com-  ing  placed  upon  the  right  of  the  rail- 
pany  against  a  railn)ad  has  been  test-  road  to  recover  upon  the  policies  the 
ed.  In  such  a  suit  the  absence  of  statute  assigns  to  them,  tiie  conti-act 
fault  on  the  part  of  the  railroad  (a  must  be  understood  to  mean  recover}^ 
((uestion  which  does  not  apjiear  to  for  whatever  the  term 'insurance' usu- 
havc  been  raised  in  Hart  v.  Kailroad,  ally  and  ordinarily  covers.  That  in- 
13  Mete.  [54  Mass.]  99,  4(5  Am.  Dee.  eludes  a  loss  by  the  insured's  negli- 
710),  might  be  worthy  of  considera-  gence  or  by  the  negligence  of  his 
lion  upon  the  question  whether  one  servants.  There  is  nothing  in  sec- 
innocent  of  wrong,  who  has  volunta-  tion  thirty-one  which  authorizes  a  de- 
rily  undertaken  to  engage  in  trans-  fense  to  a  suit  upon  the  policy  by 
portation  for  the  public  benefit,  the  railroad  which  could  not  be  made 
ought,  in  justice  and  equitj'  to  bear  to  a  suit  by  the  owner,  or  upon  a 
the  loss,  rather  than  one  who  has  policy  issued  to  the  railroad.  By 
been  paid  to  assume  (he  risk,  though  iheir  contracts  of  indemnity  the 
equally  guiltless.  But  the  question,  plaintiffs  in  interest  agreed  to  indem- 
so  far  as  the  insurance  companies  nify  the  railroad  as  well  as  the  owner, 
are  coneenied,  is  not  one  of  guilt  Both  are  insured.  There  can  b(;  but 
or  innocence,  but  merely  one  of  con-  one  loss  and  one  indemnity.  That 
tract.  They  have  been  paid  for  as-  the  plaintift's  in  interest  agreed  to 
suming  a  certain  risk.  What  was  the  bear  and  to  pay.  Negligence  as  a 
risk?  If  it  was  the  joint  risk  of  cause  of  the  loss  is  not  an  answer 
the  owner  and  the  railroad,  the  neg-  to  the  claim  of  either  insured  upon 
ligence  of  either  is  material.  If  it  whom  the  loss  has  fallen.  As  the 
was  the  risk  of  the  owner  diminished  i)laintififs  in  interest  are  bound  to 
by  a  right  of  recovery  against  the  indemnify  the  railroad  if  the  loss 
railroad^ — if  the  fire  was  upon  the  falls  on  them,  they  cannot  create  the  ; 
ground  of  negligence  chargeable  to  loss  by  recovery  of  the  amounts  paid 
(he  railroad — how  the  fire  was  occa-  the  owners. 

sioned  becomes  material.    So  that  the       "The    constitutional    right    of    the' 

sole  inquiry  is:     What  was  the  con-  owner    as    atTected    by    (he    statute, 

tract?     In  the  carrier  cases  there  is  apart  from  that  of  the  plainlifi's  in 

no  right  of  subrogation  if  the  shipper  interest,  has  not  been  argued.     The  > 

has   agreed   that   the   earner   should  statute  does  not  require  him  to  in- 

have    the    benefit    of    his    insurance,  sure    his    property;    neither   does    it 

since  the  party  en(itled  to  subroga-  apparently  forbid  him  to  exclude  this 

tion  can  have  no  greater  right  than  risk  from  (he  insurance  he  may  tak". 

the  one  under  whom  he  claims.   Read-  Having  taken  insurance  covering  th(f 

ing  the  contract  with  the  statute,  it  risk,    the   only   ground    of  injurv  to  i 

provides  that  the  railroad  shall  have  his   property   right   arises  from   the 
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the  question  of  negligence.*  Under  another  decision  in  that  state 
a  clause  in  a  statute  making  a  railroad  company  liable  for  losses 
by  fii-e  set  out  by  its  engines,  which  gives  it  the  benefit  of  any 
insurance  on  the  property,  applies  only  to  cases  where  the  liability 
is  imposed  by  statute,  and  not  to  those  where  it  is  liable  because 
of  its  own  negligence ;  so  that  in  the  latter  case  it  is  not  entitled  tt  t 
the  benefit  of  the  insurance  on  the  property.*  In  Missouri  a  rail- 
road company  is  not  entitled  to  any  part  of  the  insurance  con- 
tracted for  and  collected  by  the  owner  of  the  property  destroyed  by 
a  tire  communicated  from  a  railroad  locomotive,  although  the 
railroad  company  is  given  by  statute  an  insurable  interest  in 
such  property,  with  the  right  to  insure  it  for  its  own  protection.® 
It  is  held  in  Colorado  that  an  insurer's  right  of  subrogation  to 
the  property  owner's  remedy  against  one  causing  loss  of  his  prop- 
erty by  tire,  extends  to  the  statutory  right  of  recovery  against  a 
railroad  company  for  setting  out  fire  by  the  operation  of  its  road. 
In  such  case  insured  has  two  remedies,  and  where  insurer  pays  the 
loss  it  becomes  entitled  to  whatever  primary  security  was  held 
by  said  insured  owner,  and  this  includes  the  liability  to  him  of  the 
railroad  company ;  and  where  the  policy,  which  was  written  be- 
fore the  enactment  of  such  a  statute,  stipulates  that  insurer  shall, 
on  payment  of  the  loss  be  subrogated  to  the  extent  of  such  pay- 
ment to  all  right  of  recovery  by  insured  for  such  a  loss,  it  will,  upon 
payment  thereof  be  entitled  to  be  subrogated  as  stipulated,  even 
though  the  statute  also  provides  that  the  liability  impused  thereby 
.•^hall  inure  solely  in  favor  of  the  owner  or  mortgagee  and  shall 
not  i»a.ss  by  assignment  or  subrogation  to  any  insurance  company, 
for  to  hold  otherwise  would  be  to  make  the  statute  retroactive  in 

possibility  that  he  may  have  been  theirs  is  infringed  by  requiring  pay- 
obliged  to  pay  a  larger  premium  than  ment.  They  are  liable  to  indemnity 
he  would  have  if  the  insurer's  right  the  ice  company  and  the  railroad  be- 
of  subrogation  had  not  been  de-  cause  they  agreed  to  do  so,  and  for 
stroyed.  Jiut  it  is  unnccessar>-  to  no  other  reason." 
consider  whether  such  possible  in-  *  Farren  v.  Maine  Central  R.  Co. 
<•rea.se  of  premium  would  yonstitute  112  Me.  81,  52  L.R.A.(N.S.)  203 
.such  an  unreasonable  interference  (annotated  on  construction  and  effect 
with  the  owner's  proj>erty  right  as  of.  statute  giving  one  who  is  responsi- 
lo  be  beyond  the  power  ot"  the  legis-  ble  for  the  destruction  of  i)roperty  by 
lature.  If  no  such  extra  premium  lire  the  benefit  of  insurance  ettected 
has  been  paid,  no  right  of  the  owner  by  owners),  00  Atl.  4!)7. 
has  been  impaired.  If  it  has  been,  ^  Dyer  v.  Maine  Central  Rv.  Co. 
the  plaintiffs  in  interest  have  the  !)!»  Me.  195,  67  L.R.A.  416,  58  Atl. 
money.      As  they   have    received  the  !)!'4. 

equivalent  of  the  sum  they  agreed  to  ®  Matthews   v.    8t.    I»uis   ti    S.    F. 

pay  (Hunt  v.  Association,  08  X.  U.  K.  Co.  121  Mo.  298,  25  L.K.A.  161, 

(05,  MHi,  .38  L.R.A.  514,  73  Am.  St.  24  S.  W.  291. 
Rep.  602,  38  Atl.  145),  no  right  of. 
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its  operation  and  destroy  vested  riglits  in  the  security  held  by 
insurer:  and  e^^pcoially  is  the  insurer  not  precluded  from  asserting 
his  ria;ht  to  subrogation  where  there  is  a  general  proviso  to  the 

statute  that  it  shall  not  apply  to  and  ad'ect  any  right  which  has 
accrued  prior  to  its  pas^sage.'     So  under  a  Maine  decision   the 

'  British  American  Assur.  Co.  v.  security  was  held  by  the  ownei',  and 
Colorado  &  Southern  Ry.  Co.  52  Colo,  (his  includes  all  the  liability  of  the 
589,  41  L.R.A.(N.S.)  1202  (anno-  railway  company  to  the  owner.  Cit- 
tated  on  constitutionality  of  stat-  ing  Lumber  Co.  v.  D.  &  R.  G.  Ry. 
ute  denying  insurer's  right  of  subro-  Co.  17  Colo.  Ai)p.  277,  68  Pac.  G/0; 
gallon  a^:ainst  person  responsible  for  2  Biddle  on  Insurance,  sec.  1281; 
destrui  tion  of  pro]ierty),  125  Pac.  Harris  on  Subrogation,  sees.  13,  606; 
508,  41  Ins.  L.  J.  1629.  The  court,  Sheldon  on  Subrogation,  sees.  11, 
per  Garrigues,  J.,  said:  "The  stat-  230;  Hart  v.  iiailway  Co.  13  Mete, 
ute  is  intended  to  provide  an  in-  (54  Mass.)  100,  46  Am. 'Dee.  719. 
denmity  to  owners  against  loss  from  "In  consideration  for  the  insur- 
lire  caused  by  the  operation  of  rail-  ance.  Maul  promised  to  assign  to  the 
roads,  it  was  enacted  to  settle  upon  insurance  company  his  right  against 
whom  the  loss  should  fall,  and,  be-  the  railroad  company  to  the  extent 
cause  of  the  peculiar  manner  in  which  of  any  loss  paid  by  it,  so  that  the 
raili'oad  companies  use  this  danger-  insurance  company  should,  to  that 
ous  element,  it  casts  the  responsibil-  amount,  be  subrogated  to  his  right 
ity  of  employing  it  on  them.  The  against  the  railway  company.  He  as- 
law  when  this  insiu'ance  contract  was  signed  to  the  insurance  company  in 
written  made  the  indemnity  of  the  accordance  with  the  agreement,  his 
railway  company  primary,  and  that  claim  to  the  e.\tent  of  $1,800,  and  this 
of  the  insurance  company  secondary,  suit  depends  on  that  assignment,  the 
In  other  words,  the  owner  he'd  two  legality  of  which  turns  on  the  con- 
sureties,  each  indemnifying  him  tractual  right  for  assignment  and 
against  loss,  one  based  on  a  statute,^  subrogation.  The  act  of  1903  was 
the  other  on  contract,  in  which  the  passed  after  the  contract  was  made, 
statutory  security  was  primary  and  and  before  the  fire,  contains  a  clause 
the  indemnity  of  the  insurance  com-  which  provides  that  the  liability  of 
pan}-  secondary.  The  owner  could  the  railroad  company  shall  inure  sole- 
resort  to  either  or  both.  If  the  insur-  ly  in  favor  of  the  owner  of  the  prop- 
ance  company  was  compelled  to  pay  erty,  and  shall  not  pass  by  assign- 
the  loss,  it  was  entitled  under  the  ment  or  subrogation  to  any  insurance 
doctrine  of  subrogation  to  the  pri-  company  having  written  a  policy 
mary  security  held  by  the  owner,  thereon.  This  statute  further  pro- 
and  could  recover  from  the  railway  vides  that  nothing  therein  shall  be 
company  any  insurance  paid  on  the  held  to  apply  to,  or  in  any  manner 
loss.  It  .is  admitted  this  was  the  affect  any  right  which  shall  accrue 
law  as  to  fires  negligently  set  out;  prior  to  the  act.  The  qiaestion  under 
but  it  is  contended  the  doctrine  does  consideration  is,  treating  the  anti- 
not  apply  to  liability  based  on  the  subrogating  act  of  1903  as  eonstitu- 
statmte.  We  fail  to  find  where  such  tional,  but  not  so  deciding,  is  this 
a  distinction  is  recognized.  As  we  contract  of  insurance  eliminated  from 
liave  said,  the  statutory  liability  of  the  operation  of  the  statute?  After 
the  railway  company  is  based  on  the  careful  study  and  investigation,  we 
theory  of  indemnity  or  security.  If  have  reached  the  conclusion  that  it  is, 
the  insurance  company  pays  the  loss,  and  for  four  reasons:  First,  it  im- 
it   is    entitled   to   whatever   primary  pairs  the  obligation  of  the  contract 
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obligation  of  a  contract  of  fire  insurance  made  at  a  time  when  a 
railroad  company  was  by  statute  liable  for  fires  communicated 
by  its  engine?  is  not  impaired  by  a  subseqvient  amendment  of  the 
statute  restricting  the  liability  of  the  railroad  company  in  eflfect 
to  the  difference  between  the  loss  and  the  amount  of  insurance 
on  the  property,  as  the  parties  to  that  contract  cannot  limit  the 

by  taking  away  and  destroying  se-  had  accrued  prior  to  the  passage  of 
curity  held  by  the  insurance  company  the  act.  It  is  claimed,  however,  that 
under  the  contract  for  assignment  no  right  accrued  under  the  contract 
and  subrogation;  second,  it  is  retro-  for  assignment  before  the  passage  of 
speetive  in  its  operation;  third,  the  the  act,  because  there  had  been  no 
right  arose  or  accrued  at  the  time  fire,  no  loss  paid,  no  assignment,  and 
the  contract  of  insurance  was  made,  consecjuently  no  vested  right  accrued 
and  it  is  expressly  exempt  fro  n  .  ■  prior  to  the  passage  of  the  act.  With 
operation  of  the  statute;  fourth,  this  we  do  not  agree.  The  insurance 
without  the  exempting  clause,  and  company  possessed  the  right  to  de- 
with  no  constitutional  inhibition,  the  mand  an  assignment  whenever  a  eer- 
statute,  nevertheless,  will  be  eon-  tain  contingency,  which  might  hap- 
strued  prospectively  and  not  retro-  pen,  did  actually  occur.  It  was  the 
spectively,  unless  the  contrary  intent  making  of  the  contract  which  con- 
clearly  appears.  .  .  .  When  the  f erred  that  right  to  demand  the  as- 
insurance  was  paid,  and  the  assign-  signment  when  the  contingency  arose, 
ment  taken,  it  was  the  e -ercise  of  The  right  accrued  by  virtue  of  a 
a  right  reaching  back  to  the  date  of  contract  promising  to  make  an  assign. 
the  contract;  that  is,  the  right  exist-  ment  at  some  future  time  upon  the 
ed  from  the  time  of  the  execution  of  happening  of  the  contingency.  The 
the  contract,  but  the  assignment  was  word  'accrued'  is  employed  in  differ- 
not  made  until  the  loss  was  paid,  ent  ways.  It  was  evidently  the  intent 
There  was  a  vested  right  from  the  of  the  Legislature  to  use  it  here  in 
date  of  the  contract,  to  have  some-  its  ordinary  sense  which  would  mean 
thing  upon  the  happening  of  a  con-  any  right  that  had  arisen;  that  is, 
tingeney,  and  any  statute  destroying  was  in  existence  before  the  passage 
that  right,  impairs  the  obligation  of  of  the  act.  In  Barnes  v.  Allen,  1 
the  contract.  The  contractual  liabil-  Brown's  Chancery  Reports,  168,  it  is 
ity  of  the  insurance  company  was  to  said:  'Contingent  or  executory'  in- 
indemnify  Maul  against  loss  from  terests  may  be  as  completely  vested  as 
fire,  and  Maul's  contract  for  assign-  if  they  were  in  possession.'  The  stat- 
ment  was  security  for  the  indemnitv.  ute  itself  bars  the  operation  of  the 
To  destroy  the  security  upon  which  act  upon  any  accrued  right  existing 
reliance  was  placed,  ami  which  en-  under  the  contract  of  insurance  at 
tered  into  the  consideration  for  the  the  time  the  act  was  passed.  The 
policy  of  insurance,  would  impair  the  contractual  right  for  assignment  was 
obligation  of  the  contract.  Citing  coextensive  with  the  contract  of  in- 
Robinson  v.  Magee,  9  Cal.  81,  70  Am.  suranee,  and  the  right  accrued  when 
Dec.  638;  Atlantic  Trust  Co.  v.  The  the  pohcy  was  written.  A  lawful 
Vigilancia,  73  Fed.  452,  19  C.  C.  A.  contract  based  on  a  valuable  eonsid- 
528.  .  .  .  The  Legislature  express-  eration  for  the  delivery  of  a  thing  in 
ly  excluded  from  the  operation  of  the  the  future,  unon  the  liappening  of 
statute  past  transactions  of  this  char-  an  event  which  may  occur,  is  an  ac- 
acter  by  declaring  that  nothing  in  the  crued  right  within  the  ordinary  and 
act  should  be  held  to  apply  to,  or  common  meaning  of  the  word, 
in  any  manner  affect,  anv  rieh*:  which  "Without  any  constitutional  re- 
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right  of  (he  legishilure  to  eliaiigc  the  statutory  Uability.  So  the 
right  of  recovery  against  a  person  causing  the  loss,  whicli  is  re- 
served to  tlie  insurer  by  a  cLause  in  the  policy,  depends  upon  a 
law  existing  at  the  time  of  the  fire.  And  in  that  state  an  insurance 
compan}'  is  not  denied  the  equal  protection  of  the  laws  by  a  stat- 
ute which  in  effect  limits  the  liability  of  a  railroad  company  for 
fires  to  the  difference  between  the  amount  of  loss  and  the  amount 
of  insurance  on  the  property  destroyed,  thus  depriving  the  insurer 
of  the  benelit  of  subrogation.®  In  Indiana  an  insurance  company 
which  pays  a  tire  loss  caused  by  negligence  of  a  railroad  company 
is  subrogated  to  the  property  owner's  right  of  action  against  tlie 
company.^ 

If  a  railroad  company  grants  to  another  permission  to  build  on 
its  right  of  way  on  condition  that  it  shall  not  be  liable  for  loss  by 
lire  caused  by  its  locomotives,  such  condition  is  valid,  and  neither 
the  owner  of  the  building  nor  an  insurance  company  which  has 
paid  for  its  loss  by  fire  can  recover  from  such  railroad  company, 
in  the  absence  of  wanton  or  wilful  negligence  on  its  part.^°  Again, 
an  insurance  company  which  is  compelled  to  pay  a  loss  caused  by 
fire  set  out  by  the  negligence  of  a  railroad  company  cannot  after 
the  owner  of  the  property  has  collected  its  value  from  the  railroad 
company,  and  it  has  satisfied  its  liability  under  the  policy,  main- 
tain an  action  against  the  railroad  company  to  compel  it  to  make 
good  its  loss.^^ 

striclion,  and  in  the  absence  of  any  ^  New  York   Central   &   St.   Louis 

statute  expressly  excluding  its  appli-  Ry.  Co.  v.  Roper,  176  Ind.  497,  36 

cation    to    accrued    rights,    the    act  L.R.A.(N.S.)  952,  96  N.  E.  468.    See 

should  be  construed  prospectively,  so  §  3554  herein. 

as  not  to  affect  the  legal  character  of  As  to  insurer  becoming  equitable 

past  transactions,  unless  the  intention  assignee  upon  payment  of  less  than 

so  to  do  is  unequivocally  expressed  the   total   loss   and   becoming  subro- 

by  the  Legislature.    Endlich  on  Inter-  gated  pro  tanto  where  loss  negligent- 

pretation  of  Statutes,  sees.  271,  272,  ly  caused  by  railroad  company,  see 

273;  McMaster  v.  State  of  New  York,  Gaugler  v.  Chicago,  Milwaukee  &  P. 

103  N.  Y.  554,  9  N.  E.  313;  Bridge-  S.  Ry.  Co.   (U.  S.  D.  C.)   197  Fed. 

water  Bank  v.  Copeland,  7  Allen  (89  79. 

Mass.)  140;  Davidson  v.  Gaston,  16  ^"Greenwich  Ins.  Co.  v.  Louis- 
Minn.  238;  Aurora  Turnpike  Co.  v.  ville  &  Nashville  Ry.  Co.  112  Ky. 
Holthouse.  7  Ind.  59;  Plumb  v.  Saw-  598,  56  L.R.A.  477,  99  Am.  St.  Rep. 
yer,  21  Conn.  351."  313,  66  S.  W.  411. 

See  Farmers  Alliance  Mutual  Fire  ^^  Illinois  Central  Ry.  Co.  v.  Hick- 
Ins.  Co.  V.  Vallie,  35  Colo.  72,  83  lin,  131  Ky.  624,  23  L.R.A.  (N.S.) 
Pac.  964,  35  Ins.  L.  J.  278.  878,  115  S.  W.  752. 

®  Leavitt  v.  Canadian  Pacific  R.  Co. 
90  Me.  153,  38  L.R.A.  152,  37  Atl. 
886. 
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If  insurer  intervenes  in  a  suit  by  insured  against  the  railroad 
company  the  amount  recovered  should  be  adjudged  the  owner  and 
insurer  in  accordance  with  the  interest  of  each.^^ 

§  3575.  Same  subject:  marine  insurance:  collision. — In  marine 
insurance,  as  well  as  in  case  of  fire  insurance,  where  the  loss  is  due 
to  the  negligence  of  the  carrier,  the  insurer  is  upon  payment  of 
the  loss,  entitled  to  be  subrogated  to  the  rights  of  the  insured 
against  the  wrongdoer ;  ^^  and  such  payment  in  no  way  operates 
to  release  the  wrongdoer.^*  So  where  a  barge  owner  contracted  to 
carry  certain  insured  goods,  and  subsequently,  in  pursuance  of 
such  contract,  contracted  with  the  owner  of  a  towboat  to  have  the 
barge  towed,  and  by  the  negligence  of  those  in  charge  of  the  tow- 
boat  the  goods  were  lost,  it  was  held  that  the  owner  of  such  goods 
had  an  action  against  the  towboat  for  the  loss,  and  that  the  in- 
surer, upon  payment  of  the  loss,  was  entitled  to  be  subrogated  to 
the  rights  of  the  insured.^^  And  where  there  is  a  loss  caused  by 
collision,  the  insurer,  upon  payment  to  the  insured  of  the  amount 
of  such  loss,  is  entitled,  in  case  the  collision  is  due  to  the  negligence 
of  the  other  vessel,  to  be  subrogated  to  such  rights  as  tlie  insured 
had  against  such  vessel. ^^  Where  a  vessel  insured  is  injured  by  a 
collision,  it  is  within  the  policy,  so  that  the  owners  have  a  right 
of  action  against  the  insurers  for  an  indemnity,  or  against  the  col- 
liding vessel  for  damages.  They  can  elect  to  sue  the  colliding 
vessel  first,  and  only  recovery  of  actual  satisfaction  in  that  suit 
to  an  amount  equal  to  their  claim  on  the  policy  will  bar  a  sub- 
sequent suit  against  the  insurers.  A  partial  recovery  is  only  a 
defense  pro  tanto."  Upon  cross-libels  for  a  collision  occasioned 
by  mutual  fault  of  a  steamer  with  a  bark,  which  with  her  cargo 
belonging  to  her  owner  was  lost,  it  was  held  that  the  owner  was 
affected  by  the  fault  of  his  master,  and  could  recover  but  half  the 
cargo  damaged,  and  an  insurance  company  that  had  paid  the 
whole  could  recover  only  what  he  had  paid.^^     The  recovery  for 

12  Lake  Erie  &  Western  R.  Co.  v.  Am.  Rep.  183;  Atlantic  Ins.  Co.  v. 

Falk,    62    Ohio    St.    297,    56    N.    E.  Storrow,  5  Paiore   (N.  Y.)   285. 

1020.  1*  Propeller    Monticello    v.    Molli- 

"  The    Sidney,   27   Fed.   119,   dis-  son,  17  How.   (58  U.  S.)   152,  15  L. 

naissed  in  139  U.   S.  331,  35  L.  ed.  ed.    68;    Morrison   v.    Bartolomeo,   5 

177,    11     Sup.     Ct.    620;    Propeller  Sess.  Cas.  (3d  series)  848. 

Montif-ello  v.  Mollison,  17  How.   (58  ^^  The  Liberty,  No.  4,  7  Fed.  226. 

U.  S.)   152,  15  L.  ed.  68;  White  v.  ^^  xhe  Frank   G.   Fowler,  8   Fed. 

Steam   Tug  Mary  Ann,  6   Cal.  462,  360. 

65   Am,  Dec.   523 ;   Commercial   Ins.  ^^  New    England    Mutual    Marine 

Co.  of  Cincinnati  v.  The  Sea  Di,  Jr.,  Ins.  Co.  v.  Dunham,  3  Cliff.   (U.  S. 

1  Wood  (U.  S.  C.  C.)  72,  Fed.  Cas.  C.  C.)   332,  Fed.  Cas.  No.  10,155. 

No.  7,051:   Home  Ins.  Co.  v.  Nortli  "The  Bristol,  29  Fed.  867. 
W&stern  Packet  Co.  32  Iowa,  223,  7 
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loss  of  prospet'tive  oarniiigs  awarded  becauso  of  injury  to  a  vessel 
by  collision  is  within  the  rule  entitling  insurer  who  has  received 
an  abandonment  of  the  vessel  to  the  fund  recovered  on  account  of 
the  collision  of  the  vessel  in  fault,  and  the  fact  that  the  insurance 
did  not  cover  the  full  value  of  the  injured  vessel  will  not  require 
the  insurer  to  share  such  recovery  with  the  vessel  owner. ^^ 

In  a  Federal  case  the  owners  of  a  tug  had  an  open  policy  "for 
account  of  whom  it  may  concern"  on  all  lawful  goods  on  board 
barges  owned  by  them  ''against  any  and  all  risks  and  perils  of 
tire"  and  inland  navigation  and  transportation,  property  of  the 
assured  or  held  by  them  in  trust  or  custody  as  freight,  forwarder, 
bailee  or  common  carrier ;  "  like  policies  obtained  by  commission 
merchants  on  goods  owned  by  them  or  consigned  to  them.  It  was 
also  stipulated :  "All  entries  to  be  made  in  the  passbook  prior  to 
any  loss  to  the  vessel  or  cargo ;  "  proper  entries  were  made  and  a 
certificate  was  accordingly  issued  for  a  certain  amount,  "loss  if  any 
payable  only  to  the  order  of  the"  owners.  By  the  terms  of  the  cer- 
tificate: "upon  payment  of  any  loss  or  damage  the  insurers  are 
to  be  subrogated  to  all  the  rights  of  the  assured  under  their  bills 
of  lading  or  transportation  receipts  to  the  extent  of  such  pay- 
ments." It  was  also  stipulated  that  insurers  should  be  discharged 
of  any  liability  in  case  of  any  agreement  between  assured  and  any 
carrier  whereby  the  carrier,  in  case  of  loss  for  which  it  might  be 
liable  should  have  the  benefit  of  the  insurance.  The  certificate 
covered  the  cargo  of  one  of  the  owner's  barges.  Said  cargo  became 
a  total  loss  by  reason  of  the  barge  being  sunk  in  collision  while 
being  towed  by  a  tug  of  said  owner's.  There  was  a  question  as  to 
the  meaning  of  "assured"  and  whether  it  applied  to  the  cargo 
owners.  The  owners  of  the  tug  paid  the  premium  which  was 
added  to  the  freight  and  paid  by  the  owners  of  the  cargo.  It  was 
decided  that  the  certificate  and  policy  were  one  instrument;  that 
the  cargo  owner  was  the  "assured;  "  and  that  the  underwriters  on 
the  cargo  who  had  paid  the  full  insurance  thereon  were  entitled  to 
be  subrogated  to  the  right  of  recovery  against  both  vessels  in  col- 
lision.^^* 

1^  Mason   v.   Marine   Ins.    Co.   110  we  take  is  that  the  case  is  governed 

Fed.  452,  49  C.  C.  A.  106,  54  L.R.A.  by  welf  settled  rules  of  law  of  subro- 

700.  gation,    which    law    rests    on    broad 

19a  Merchants'  &  Miners'  Transpor-  equities,  and  is  entirely  aside  from 

tation  Co.  v.  Robinson-Baxter-Disso-  any  technicalities.     It  finds  its  origin 

wav  Towing  &  Transp.  Co.  191  Fed.  in  the  Roman  law,  and,  even  so  far 

769,  113  C.  C.  A.  427,  41  Ins.  L.  J.  as   now   recognized   by   the   common 

537,  s.  c.  225  U.   S.  704,  56  L.  ed.  law,  came  through   equity,  and   not 

1265,  32  Sup.   Ct.  837.     The  court,  from    the    common    law    to    equity. 

per  Putnam,  C.J.  said:     "The  view  Judge  Story  says  at  section  635  of 
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§  3575a.  Effect  of  part  payment  by  insurer:  negligence  of  third 
person. — A  party  seekiug  to  enforce  a  claim  must  present  all  the 
grounds  upon  which  he  expects  a  judgment,  and  cannot  split  up 


the  first  volume  of  his  Avork  on  Eq- 
uity Jurispiiideuce: — 'It  is  not  im- 
probable that  this  doctrine  of  mar- 
shaling securities  or  funds,  which  un- 
der another  form  had  its  existence  in 


excludes  the  right  of  the  insurer  to 
subrogation  against  the  carrier,  and 
also  that,  when  the  carrier  is  actu- 
ally the  party  insured,  the  under- 
writers   have    no    right    to    recover 


the  Roman  law,  and  was  therein  against  him.  These  are  well  settled 
called  subrogation  or  substitution,  principles  of  law,  although  facts  Uke 
was  derived  into  the  jurispmdence  of  those  which  occurred  in  that  case 
equity  from  that  source,  as  it  might  have  raised  some  confusion  as  to  the 
well  be,  since  it  is  a  doctrine  belong-  question  whether  or  not  the  under- 
ing  to  an  age  of  enlightened  policy,  writers  are  liable  to  the  carrier  where 
and  refined  although  natural  justice.'    the  bill  of  lading  contains  provisions 

"It  follows,  therefore,  that,  apply-  such  as  we  have  stated.  We  regard 
ing  the  doctrine  of  subrogation,  no  it,  however,  as  now  settled  that,  un- 
attention  should  be  paid  to  techni-  less  the  underwriter  reserves  in  its 
calities  which  are  not  of  an  insuper-  policy  a  positive  right  as  against  such 
able  character,  but  the  broad  equities  provision  the  underwriter  can  claim 
should  always  be  sought  out  as  far  to  be  subrogated  to  only  such  rights 
as  possible.  It  is  also  well  settled  as  the  owner  of  the  cargo  or  carrier 
that  the  same  general  rules  apply  to  may  have,  and  his  right  to  subroga- 
the  interpretation  and  application  of  tion  is  limited  accordingly.  Hartford 
policies  of  marine  insurance,  Ins.  Co.  v.  Chicago  Ry.  Co.  175  U.  S. 

"The  cargo  of  the  Allen,  which  was  91,  98,  99,  44  L.  ed.  84,  20  Sup. 
totally  lost,  belonged  to  the  General  Ct.  33,  only  reiterates  general  propo- 
Chem'ieal  Company,  and  was  fully  sitions  on  these  topics.  ...  It 
insured  by  the  Firemen's  Fund  In-  was  said  by  the  learned  judge  of  the 
surance  Company.  The  policy  hav-  District  Court  that  by  this  certifi- 
ing  been  fully  paid,  the  underwriters  cate  the  General  Chemical  Company 
assumed  to  be  subrogated  to  the  was  not  insured,  but  was  merely  the 
rights  of  the  Chemical  Company  payee  in  case  of  loss.  Nevertheless, 
against  both  the  tug  and  the  Pow-  the  extract  from  the  certificate  which 
hatan.  The  libel  was  filed  by  the  we  have  given  describes  it  specifically 
General  Chemical  Company.  There  as  the  assured,  and  provides  that  the 
IS  no  intervention  of  record  by  the    underwriters  should  be  subrogated  to 


underwriters,  but  the  proceeding  on 
the    libel    was    prosecuted    by    them 


its  rights  as  such.     The  extract,  in 
using  the   word   'assured'   means,   of 


in  their  own  behalf.  Little  attention  course,  the  General  Chemical  Com- 
is  paid  in  admiralty  to  such  te.'lmi-  pany,  because  this  is  immediately  fol- 
calities  when  the  entire  case  is  fully  lowed  by  the  words  'under  their  bill 
before  the  court.  The  basis  of  the  of  lading  or  transportation  receipts,' 
conclusion  of  the  District  Court  on  which  can  have  no  reference  except 
this  libel  seems  to  be  that  the  owners  to  the  owner  of  the  cargo.  Not  only 
of  the  tug  were  the  insured,  and  not  does  this  certificate  describe  the  Gen- 
the  General  Chemical  Company.  If  eral  Chemical  Company  as  the  as- 
such  had  been  the  fact,  Wager  sured,  but  the  specific  facts  bring  it 
v.  Providence  Insurance  Company  clearly  within  the  expression  'to 
might  apply.  The  only  point  decided  whom  it  may  concern'  and  therefore 
there  was  that,  where  a  bill  of  lading  establishes  it  as  the  assured.  The 
provides  that  the  carrier  should  have  correspondence  in  the  record  between 
the    benefit    of    any    insurance,    this  <he  owners  of  the  tug  and  the  repre- 
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his  demantl  or  prosecute  it  piecemeal.  Where,  therefore,  an  in- 
surance company  pays  to  the  insured  a  portion  of  the  loss 
sustained  by  him^  through  the  alleged  ncghgence  of  a  third  person, 
and  is  subrogated  to  a  proportionate  amount  of  the  claim  of  the 
insured  against  such  third  person,  the  company  cannot  maintain 
an  action  for  the  recovery  of  the  portion  of  the  claim  covered  by 
the  subrogation.'^" 


sentatives  of  the  owner  of  the  cargo 
contains  a  proposition  from  the  for- 
mer to  the  latter  that  the  insurance 
on  the  cargo  might  be  etfeeted  bv  the 
owners  of  tlie  cargo,  or  by  the  owners 
of  the  tng  for  the  account  of  the  for- 
mer, tlie  premium  to  be  additional  to 
the  freight  named  in  the  letter.  As 
tlie  owners  of  the  tug  paid  the  premi- 
um, and  the  premium  was  added  to 
the  freight  and  paid  by  the  owners  of 
the  cargo,  this  establishes  beyond 
question  that  the  policy  was  intended 
to  protect  the  owners  of  the  cai'go, 
and  brought  them  within  the  descrip- 
tion of  'whom  it  may  concern.'  Tliis 
was  necessary,  because,  while  the 
owners  of  the  cargo  might  be  pro- 
tected to  a  certatin  extent  against 
the  negligence  of  the  owner?  of  the 
tug,  there  were  marine  risks  for 
which  the  owners  of  the  tug  were  not 
liable,  and  against  which  the  former 
also  needed  protection. 

It  is  true  that  the  two  papers — 
that  is  to  say,  the  policy  and  the  cer- 
titicate — are  to  be  taken  as  one  in- 
stiiiment,  for  the  present  purposes,  to 
the  same  effect  as  if  the  certificate 
had  been  indorsed  on  the  policy. 
Under  those  circumstances,  the  own- 
ers of  the  tug  might  still  be  also  in- 
sured, as  the  holders  of  the  policy. 
The  question  in  our  minds 
is  not  whether  the  General  Chemical 
Company  was  insured,  but  whether 
the  owners  of  the  tug  were  likewise 
insured  for  present  purposes.  The 
necessity  of  insurance  was,  of  course, 
a  mixed  question.  The  owners 
of  the  cargo  especially  needed  it 
with  reference  to  the  perils  of  the 
sea,  and  other  perils  for  which  the 
owners  of  Ibe  tug  were  relieved  either 
by  the  law  or  by  the  bill  of  lading, 
while  the  owners  of  the  tug  needed  it 


for  protection  against  loss  arising 
from  their  own  negligence.  Bearing 
in  mind  that  the  owners  of  the  tug 
held  the  open  policy,  while  the  own- 
ers of  the  cargo  were  protected  only 
by  the  certificate  accompanying  the 
same,  and  that  the  insurance  was  ef- 
fected through  the  hand  of  the  own- 
ers of  the  tug,  it  might  not  be  absurd 
to  suppose  that  the  owners  of  the 
tug  intended  to  protect  themselves 
against  claims  of  the  class  involved 
here;  but,  imder  the  circumstances, 
it  is  plain  that  they  did  not  so  pro- 
tect themselves.  They  paid  no  pre- 
mium out  of  their  own  pockets,  and 
they  are  not  entitled  to  claim  the 
benefit  of  insurance  for  which  they 
did  not  pay  or  agree  to  pay.  It  is 
said  that  they  had  a  separate  policy 
covering  the  ordinary  towage  risks. 
If  they  had,  the  question  here,  so  far 
as  the  tug  is  concerned,  would  prob- 
ably come  down  ultimately  to  one 
between  the  underwriters  on  the  open 
policy  and  the  policy  covering  the 
towage  risks,  and  not  between  the 
underwriters  under  the  open  policy 
and  the  tug.  This,  however,  is  a 
matter  with  which  we  have  no  occa- 
sion to  concern  ourselves.  The  Fire- 
men's Fund  Insurance  Company  has 
full  right  of  subrogation  against  the 
tug  and  against  the  Powhattan, 
neither  of  which  were  insured  so  far 
as  the  Firemen's  Fund  Insurance 
Company  is  concei"ned,  a  right  which 
in  this  case  was  clearly  protected  by 
the  certificate  from  Avhich  we  have 
fully  quoted." 

Compare,  however.  The  H.  A.  Bax- 
ter (U.  S.-  D.  C.)  182  Fed.  930 
(towing  company  and  not  the  cargo 
owner  held  to  be  the  "assured").      . 

20  Continental  Ins.  Co.  v.  Tlie  H. 
]Vr.    Loud    &    Sons   Lumber    Co,    93 
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§  3576.  Collision  betv/een  vessels  owned  by  same  person:  in- 
surer's rights. — If  two  ships  owned  by  the  same  person  come  into 
collision  by  the  fault  of  the  master  and  crew  of  one  ship  and  to  the 
injury  of  the  other,  an  underwriter  who  has  insured  the  injured 
ship  and  received  an  abandonment  from  the  owner  and  paid  him 
the  amount  of  the  insurance  as  for  a  total  loss  acquires  thereby  no 
right  to  recover  against  the  other  ship,  because  the  assured,  the 
owner  of  both  ships,  could  not  sue  himself.^ 

§  3577.  Fidelity  guaranty:  right  to  subrogation. — If  a  guaranty 
company  contracts  with  an  employer  to  reimburse  the  latter  for 
any  loss  sustained  through  the  fraudulent  conduct  or  wrongdoing 
of  an  employee,  the  company,  in  case  it  becomes  liable  to  the 
employer  by  the  terms  of  such  contract,  will,  upon  payment  of 
the  amount  of  its  liability,  be  entitled  to  be  subrogated  to  such 
rights  as  the  employer  might  have  had  against  the  employee  to  re- 
cover for  the  loss.2  In  fidelity  guarantee  insurance  the  obligation  of 
the  insLU-erto  indemnify  the  insured  employer  is  coextensive  with 
said  insurer's  right  to  indemnity  from  the  employee  for  payments 
made  to  insured  by  reason  of  the  employee's  fraud  or  dishonesty.^ 

§  3578.  Foreign  company:  failure  to  comply  with  statutory  re- 
quirements: right  to  subrogation  against  wrongdoer. — If  a  foreign 
company  doing  business  in  a  state  enters  into  a  contract  of  in- 
surance with  a  citizen  of  such  state,  and  upon  the  occurrence  of  a 
loss  pays  the  amount  thereof,  the  fact  that  it  had  failed  to  comply 
with  the  statutory  requirement  in  relation  to  foreign  corporations 
will  not  prevent  it  from  being  subrogated  to  the  rights  of  the 
insured  against  the  person  negligently  causing  the  loss,  since  it 

Mich.  139,  32  Am.  St.  Rep.  494,  53  phis   Ins.   Co.   19   How.    (60   U.    S.) 

N.  W.  394.  312,  317,  15  L.  ed.  656 ;  The  Mouti- 

Where  value  of  destroyed  property  cello,   17  How.    (58   U.   S.)    152,  15 

exceeds  amount  paid  by  insurer,  in-  L.   ed.   68;   Fretz   v.   Bull,  12   How. 

sured  may  sue  wrongdoer.     Kansas  (53    U.    S.)    466,    13    L.    ed.    10G8; 

City  M.  &  O.  Ry.  Co.  v.  Shutt,  24  Comegys  v.  Vasse,  1  Pet.  (26  U.  S.) 

Okia.  96,  104  Pac.  51.  193,  214,  7  L.  ed.  108;  Clark  v.  Wil- 

1  Phoenix  Ins.  Co.  v.  Erie  &  West-  son,  103  Mass.  219,  4  Am.  Rep.  532; 

ern  Transportation  Co.  117  U.  S.  312,  Globe  Ins.  Co.  v.  Sherlock,  25  Ohio 

29  L.  ed.  873,  6  Sup.  Ct.  750.    Citing  St.   50,   68;    Simpson   v.    Thompson, 

Mobile  &  Montgomery  Railway  Co.  3  App.  Cas.  279,  286,  292,  293,  38 

V.  Jurey,  111  U.  S.  584,  594,  28  L.  L.  T.  1,  3  Asp.  M.  Cas.  567. 
ed.  527,  4  Sup.  Ct.  566;  The  Potomac,       ^  London  Guaranty  Accident  Co.  v. 

105  U.   S.   630,  634,  635,  26  L.  ed.  Geddes,  22  Fed.  639. 
1194 ;  Hall  &  Long  y.  Railroad  Cora-        ^  Fidelity  &  Casualty  Co.  v.  Eick- 

panies,  13  Wall.  (80  U.  S.)  367,  370,  hoff,   63  Minn.   170,  30  L.R.A.   586, 

371,  20  L.  ed.  594;  Garrison  v.  Mem-  (i5  N.  W.  351. 
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is  staiulin,<2;  ii[>oii  the  rights  of  the  insured,  and  does  not  seek  to 
enfori'o  t-oulract  rights.'* 

§  3578a.  Right  of  subogation  against  wrongdoer:  insurer  member 
of  unlawful  combination:  defense. — The  right  of  an  insurer  to 
be  subrogated  to  a  cause  of  action  which  the  assured  has  against 
a  wrongdoer  through  whose  tort  the  loss  insured  against  wtis 
brouglit  about  is  not  impaired  by  the  fact  that  the  insurer  was  a 
party  to  an  unlawful  combination  to  fix  rates  of  insurance,  though 
there  is  a  statute  avoiding  all  contracts  made  by  members  of  such 
a  combination  for  any  purpose  relating  to  the  business  thereof. 
Such  subrogation  is  not  for  any  purpose  relative  to  the  business  of 
the  unlawful  trust.^ 

§  3579.  Death  caused  by  negligence  or  wilful  act  of  another: 
insurer's  rights. — If  the  insured  is  killed  by  the  negligence  or 
wilful  act  of  another,  the  insurer  will  at  common  law  have  no  right 
of  action  against  the  wrongdoer.^  In  a  Connecticut  case,  the  in- 
surers paid  the  amount  due  under  the  policy,  and  then  brought 
an  action  against  the  railroad  company,  charging  the  company 
Avith  having  negligently  caused  the  death  of  the  insured,  and  claim- 
ing damages  to  the  amount  paid  by  them  on  the  policy,'^  and  it 
was  held  that  though  it  was  clear  that  the  insurer  had  sustained  a 
pecuniary  injury,  yet  that  such  injury  was  not  the  proper  subject 
of  an  action,  since  at  common  law  a  person  cannot  be  made  liable 
in  a  civil  action  for  the  death  of  another.  And  it  further  held 
''that,  in  the  absence  of  any  privity  of  contract  between  the  plain- 
tiff a  d  defendants,  and  of  any  direct  obligation  of  the  lattei^  to 
the  former  growing  out  of  the  contract  or  relation  between  the  in- 
sured and  the  defendants,  the  loss  of  the  plaintiffs,  although  due 
to  the  act  of  the  railroad  company,  being  brought  home  to  the 
insurers  only  through  their  artificial  relation  of  contractors  with 
the  party  who  was  the  immediate  subject  of  the  wrong  done  by 
the  railroad  conipany,  was  a  remote  and  indirect  consequence  of 
the  misconduct  of  the  defendants,  and  not  actionable."  * 

4Phcenix  Ins.  Co.  v.  Pennsylvania  L.Pt.A.(N.S.)    580;  41  L.R.A.(N.S.) 

R.  R.   Co.  134  Ind.   215,  20  L.R.A.  1034. 

405,  33  N.  E.  970.    See  also  St.  Louis,  «  Mobile  Life   Ins.   Co.   v.   Brame, 

Arkansas  &  Texas  R.  R.  Co.  v.  Fire  95  U.   S.  754,  24   L.  ed.   580. 

Assoc,  of  Philadelphia,  55  Ark.  163,  '  Connecticut  Mutual  Life  Ins.  Co. 

18   S.   W.  43.  V.  New  York  &  New  Haven  R.  R.  Co. 

5  Freed  v.  American  Fire  Ins.  Co.  25  Conn.  265,  65  Am.  Dec.  571. 

90  Miss.  72,  11  L.R.A. (N.S.)    368n,  ^  In  this  connection  the  court  fur- 

122  Am.  St.  Rep.  307,  43   So.  947.  ther  said:     "The  plaintiffs  sustained 

On  agreements  collateral  to  con-  no  relation  to  the  authors  of  the 
tracts  forming  illegal  combinations,  wrong  other  than  that  of  mere  eon- 
see  notes  in  11  L.R.A.(N.S.)  368;  30  tractors  with  the  party  injured;  and 
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§  3579a.  Personal  injury:  negligence,  etc.,  of  another:  accident 
policy  without  stipulation  for  subrogation. — An  accident  insur- 
ance company  does  not,  in  the  absence  of  a  provision  to  that  effect 
in  the  policy,  upon  paying  a  loss,  become  subrogated  to  the  rights 
of  the  policyholder  against  the  one  negligently  causing  the  acci- 
dent or  personal  injury  sustained  by  another.^ 

§  3579b.  Right  of  subrogation  under  employer's  liability  in- 
surance.— There  is  no  reason  why  the  doctrine  of  subrogation 
should  not  apply  to  employers'  liability  indemnity  insurance. 
The  principles  stated  at  the  beginning  of  this  chapter  apply  to 
fire  and  marine  insurance  and  as  Ave  have  seen  are  applicable  to 


their  contract  liability  is  the  medium  cidents,  or  by  fair  inference  as  to  the 

through  which  the  injury  is  brought  intent  of  tlie  parties  devolved  upon 

home  to  them.     .     .     .     Such  are  the  the  railroad  company  a  duty  toward 

complications    of    human    affairs,    so  the  present  plaintiffs,  the  latter  might 

endless  and  far-reaching  the  mutual  sue    for    a     violation    of    that  duty, 

promises  of  man  to  man  in  business  ...     On  this  point  it  is  enough 

and  in  matters  of  money  and  prop-  to  say  that,  when  an  agreement  is  en- 

erty,  that  rarely  is  a  death  produced  tered  into,  neither  party  contemplates 

by  human  agency  which  does  not  af-  the  requirement  from  the  other  of  a 

feet  the  pecuniary  interest  of  those  duty  towards  all  the  persons  to  whom 

to  whom  the  deceased  was  bound  by  he  may  have  a  relation  by  numberless 

contract.     To  open  the  door  of  legal  private     contracts,     and    who     may, 

redress  to  wrongs  received  from  the  therefoi'e,  be  affected  by  the  breach 

mere   voluntary   and   factitious   rela-  of    the    other's    undertakings.      We 

tion  of  a  contractor  with  the  immedi-  cannot    find    that    any    public    law 

ate  subject  of  the  injury  would  be  charged  the  present  defendants  with 

to  encourage  collusion  and  extrava-  any  duty  to  the  plaintiffs  regarding 

gant  contracts  between  men,  and  by  the  life  in  question.     Nor  can  we  see 

which  the  death  of  either  through  the  that  the  party  killed  exacted,  either 

involuntary  default  of  others  might  expressly    or   by    reasonable   intend- 


be  made  a  source  of  splendid  protits 
to  the  other,  and  would  also  invite 
a  system  of  litigation  more  porten- 
tous than  our  jurisprudence  has  yet 
known.     So  self-evident  is  the  prin- 


ment,  any  obligations  from  the  de- 
fendants toward  the  insurers  of  his 
life  when  he  contracted  for  his  trans- 
portation to  New  York.  Had  his  life 
been  taken  with  intent  to  injure  the 


eiple  that  an  injury  thus  suffered  is    plaintiffs  through  their  contract  lia- 


indirectly  brought  home  to  the  party 
seeking  compensation  for  it  that 
courts  have  rarely  been  called  upon 
to  promulgate  such  a  doctrine. 
.  .  .  The  case,  however,  would 
present  a  different  aspect  if,  ))y  vir- 
tue of  the  contract  between  the  rail- 
road company  and  the  deceased,  a 
direct  relation  was  established  be- 
tween the  former  and  the  insurers. 


bility  a  different  question  would 
arise,  inasmuch  as  every  man  owes  a 
duty  to  every  other  not  intentionally 
to  injure  him :"  Id. 

'^  Gatzweiler  v.  Milwaukee  Electric 
Rv.  &  Light  Co.  136  Wis.  34,  18 
L.R.A.(N.S.)  211,  16  Am.  &  Eng. 
Ann.  Cas.  633,  116  N.  W.  633,  37 
Ins.  L.  J.  645. 

On  right  of  life  or  accident  insur- 
ance   company    to    subrogation,    see 


If  the  contract  for  the  transportation 

of  "the  insured"  safely,  either  in  its   note  in  18  L.R.A.(N.S.)   211. 

terms,  through  its  necessary  legal  in- 
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other  kinds  of  insurance  and  in  accordance  with  those  principles 
upon  ]niynient  of  the  loss  an  employers'  liability  company  is  sub- 
rogated to  the  riglils  of  insured  against  tlie  wrongdoer;  nor  is  it 
necessary  or  essential  to  a  right  of  recovery  in  an  action  by  an 
employers'  liability  company  which  has  paid  a  loss  for  death  with- 
in the  terms  of  the  contract  that  a  judgment  should  have  been 
recovered  before  payment  of  such  claim,  since  such  judgment 
only  evidences  the  liability.^"  And  if  by  statute  an  action  for 
wrongful  death  must  be  brought  by  the  personal  representative 
for  tlie  benefit  of  the  next  of  kin  it  does  not  prevent  the  subro- 
gation of  one  who  has  insured  against  employers'  liability  and  has 
paid  a  death  claim  because  of  an  injury  caused  by  the  negligence 
of  one  installing  machinery  in  the  employer's  plant,  to  the  rights 
of  the  employer,  and  his  maintenance  of  an  action  to  recover  from 
the  negligent  pereon  the  loss  which  his  negligence  caused  to  such 
employer.  ^^ 

In  case  the  insurer  under  the  terms  of  an  employer's  liability 
insurance  assumes  the  defense  of  a  suit  by  the  employee  against 
assured  it  cannot  be  discharged  except  upon  paying  the  indemnity 
to  assured  under  the  policy  contract  or  by  securing  his  discharge 
from  the  claim,  and  therefore  equity  will  require  insurer  to  per- 
form its  agreement  and  pay  the  employee  since  it  in  legal  effect 
agreed  to  assume  or  pay  insured's  liability  to  said  employee;  and 
this  applies  where  the  employee  had  recovered  judgment  against 
the  employer  in  a  damage  suit  which  insurer  defended  and  there- 
upon attached  insured's  property,  who  became  insolvent  and  pur- 
chased the  same  subject  to  the  rights  of  mortgagees,  and  then  sued 
the  insurer. ^^ 

§  3580.  Subrogation  of  insurers'  agent  to  their  rights:  premium. 
— If,  as  required  by  the  terms  of  the  contract  between  the  insurers 
and  one  of  their  agents,  the  latter  advances  premiums  which  the 
insured  has  failed  to  pay,  the  agent  will  be  subrogated  to  such 
rights  as  the  insurers  had  by  the  terms  of  the  insurance  contract 
to  recover  the  premiums,  and  it  is  not  necessary,  to  enable  the 
agent  to  recover,  that  an  assignment  of  such  rights  should  be 
made.^^ 

10  Travelers  Ins.  Co.  v.  Great  Lakes  ^^  Sanders  v.  Frankfort  Marine, 
Engineering  Works  Co.  36  L.R.A.  Accident  &  Plate  Glass  Ins.  Co.  72 
(N.S.)  60,  184  Ted.  426,  107  C.  C.  N.  H.  485,  57  Atl.  655.  Compare 
A.  20,  40  Ins.  L.  -J.  1078.  §  3658d,  herein. 

11  Travelers'  Ins.  Co.  v.  Great  "  Gillett  v.  Insurance  Co.  of  North 
Lakes    Engineering   Works    Co.    184  America,  39  111.  App.  284. 

Fed.  426,  107  C.  C.  A.  20,  36  L.R.A. 
(N.S.)   60,  40  Ins.  L.  J.  1078. 
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§  3580a.  Right  of  subrogation  of  insurer's  agent  who  pays  pre- 
miums under  a  mortgage  clause. — If  ins^urance  is  payable  to  a 
trustee  under  a  deed  of  trust  conditioned  that  no  act  or  neglect  of 
the  owner  shall  void  the  policy  and  that  insurance  shall  be  main- 
tained ;  also,  that  the  beneficiary  shall  pay  the  premium  on  demand 
in  case  the  OAvner  or  grantor  refuses  or  neglects  to  pay  the  same, 
an  agent  who  delivers  policies  to  the  trustee  who  accepts  them  and 
said  agent  pays  premiums  on  all  policies  so  delivered,  he  is  en- 
tilled  to  be  subrogated  to  the  insurer's  rights  under  said  clause, 
and  to  recover  the  amount  so  paid  in  a  suit  in  his  own  name 
against  the  holders  of  the  notes  secured  by  the  deed  of  trust,  for 
said  provision  constitutes  a  contract  on  the  part  of  the  beneficiary 
that  he  will  pay  premiums  where  the  grantor  neglects  or  refuses 
to  pay  them.^* 

§  3581.  Contract  by  bailee  to  insure  goods:  right  of  company  in- 
suring owners. — If  a  bailee  of  goods  contracts  with  the  owner  to 
insure  the  goods  for  the  latter's  benefit  or  for  the  benefit  of  whom 
it  may  concern,  and  fails  to  do  so,  and  the  owner  either  procures 
insurance  or  alreadj^  has  insurances  upon  the  goods  to  their  full 
value,  the  insurers  who  have  contracted  with  the  owner  will  not, 
upon  payment  of  a  loss,  obtain  any  rights  against  the  bailee  for 
breach  of  the  contract  between  the  owner  and  the  bailee,  since  the 
owner,  not  relying  upon  the  contract  by  the  bailee  to  procure  in- 
surance and  having  procured  insurance  himself  upon  the  goods 
to  their  full  value,  will  not  be  heard  to  say  that  he  has  been  damni- 
fied by  the  failure  of  the  bailee  "to  do  for  him  that  which  he  had 
done  for  himself."  He  has  suffered  no  injury,  and  therefore  the 
insurer  s+inds  only  upon  the  rights  of  the  owner,  and  acquires  no 
right':  ,vhich  he  may  enforce. ^^ 

§  3581a.  Theft  of  automobile:  insurer's  right  of  subrogation. — 
Where  the  owner  of  an  automobile  which  is  stolen,  assigns  his 
interest  therein  to  the  insurer  upon  payment  and  makes  a  bill  of 
sale  thereof,  said  insurer  may  appear  as  claimant  upon  seques- 
tration of  the  automobiles.^^ 

§  3582.  Vessel  impressed  into  naval  service:  subrogation  of  in- 
surer against  government. — Where  a  vessel  which  has  been  im- 
pressed into  the  naval  service  has  been  lost  by  a  peril  insured 
against,  the  insurers,  if  they  have  paid  the  owner  the  amount  of 
their  policies,  may  maintain  an  action  in  the  court  of  claims  in 

1*  Boston    Safe    Deposit    &    Trust    Press  &   Storage  Co.  90  Term.  306, 
Co.  v.  Thomas,  59  Kan.  470,  53  Pac.    13  L.R.A.  518,  17  S.  W.  89. 
472.  ^®  Dawedoff    v.    Hooper,    —    Tex. 

iSDeming    v.    Merchants'    Cotton    Civ.  App.  — ,  190  S.  W.  522. 
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the  name  of  llic  owner  under  tlie  not  of  Mareh  3,  1S49,"  and  the 
aet  of  March  ;>,  ISOo,"  to  recover  reiiulmrscnient  from  the  govern- 
ment. But  the  facts  connected  with  their  making  the  policy  and 
paying  the  loss  must  be  shown  by  the  petition. ^^ 

§  3583.  Insurance  of  pretended  interest:  recovery:  real  ov^ner 
no  rights. — If  a  person  insures  a  pretended  interest  in  property^ 
having  in  fact  no  such  interest,  and  fraudulently  recovers  from 
the  insurers  upon  such  policy,  the  real  owner  or  owners  cannot 
hold  the  party  procuring  the  policy  and  recovering  thereon  liable 
as  trustee,  since  there  having  been  a  fraudulent  recovery,  the  in- 
surers alone  are  entitled  to  the  money  so  paid.^° 

§  3583a.  Waiver:  insurer's  right  of  subrogation:  adjuster. — An 
adjuster  of  an  insurance  company  has  no  power  to  consent  to  the 
extinguishment  of  the  insurer's  right  of  subrogation;  and  an  in- 
surance adjuster's  presence  at  a  trial,  in  an  action  by  the  insured 
against  the  party  causing  the  loss,  and  his  statement  as  to  an 
agreement  between  the  parties  in  that  case,  that  he  had  no  doubt 
that  a  certain  stipulation  would  meet  with  the  approval  of  the 
insurance  company,  is  ineffectual  to  bind  the  company  to  an  ap- 
proval thereof,  so  as  to  affect  its  right  of  subrogation  under  its 
contract,  where  the  adjuster  is  not  shown  to  have  any  authority 
to  waive  the  rights  of  the  company  with  respect  to  the  sabroca- 
tion.^ 

§  3583b.  Subrogation:  form  of  remedy. — An  action  at  law  is 
the  proper  remedy  by  an  insurance  company  on  subrogation  to  a 
claim  against  the  part}^  negligently  causing  the  loss.^  So  the  suit 
should  be  at  law,  and  not  in  equity,  where  an  insurer,  who  has  paid 
part  of  the  loss  caused  by  a  fire  negligently  set  out,  and  been  sub- 
rogated to  the  rights  of  the  property  owner,  and  the  property 
owner,  join  in  a  suit  to  recover  the  entire  loss  caused  by  the  neg- 
ligence.^ 

"  9  U.  S.  Stats,  at  Large,  414.  ^  g^.  Louis,  A.  &  T.  R.  Co.  v.  Phila- 

18 13  U.   S.   Stats,   at  Large,  763.    delphia  Fire  Assoc.  60  Ark.  325,  28 

19  Shaw    V.    United    States,    8    Ct.    L.R.A.  83,  30  S.  W.  350. 

of  CI.  488.  3  Firemen's  Fund  Ins.  Co.  v.  Ore- 

20  Grant  v.  Hill,  4  Taunt.  380.         gon  R.  &  Nav.  Co.  45  Oreg.  53,  67 
1  Pa«kham  v.  German  Fire  Ins.  Co.   L.R.A.  161,  76  Pac.  1075. 

91  Md.  515,  50  L.R.A.  828,  46  Atl. 
1066. 
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BANKRUPTCY— INSOLVENCY— DISSOLUTION. 

§  3590.     Bankruptcy  and  insolvency. 

§  3591.     Effect  of  insolvency. 

§  3592.     General  powers  of  receiver :  assignee. 

§  3593.     Powers  of  receivers :  collection  of  assets :  receiver  in  state  of  domi- 

cil  of  company. 
§  3594.     Trustee  in  insolvency  may  recover  where  company  has  released  a 

stockholder  in  violation  of  creditor's  rights. 
§  3595.     Rights  of  policy-holders  after  dissolution:  generally. 
§  3596.     Priority  of  claims :  where  death  of  insured  occurs  before  insolvency 

of  company:  after  insolvency:  preferences. 
§  3597.     Payment  and  priority  of  claims:  check  given  before  insolvency; 

dividend  declared  before :  generally. 
§  3598.     Dissolution  of  benefit  society:  mutual  companies. 
§  3598a.  Mutual   marine   insurance    company:    effect   of   insolvency    upon 

policies :  cancelation. 
§  3598b.  Credit  guarantee  insurance:  insolvency  of  insurer:  excess  losses. 
§  3599.     Insolvency  of  maker  of  premium  note  of  debtor  holding  life  policy. 
§  3600.     General  matters  in  banki-uptcy  and  insolvency. 
§  3601.     Distribution  of  as3ets. 

§  3590.  Bankruptcy  and  insolvency. — Whatever  distinction  ex- 
isted between  the  systems  of  insolvency  and  bankruptcy  in  their 
origin  and  growth,  much  of  this  difference  has  disappeared,  and 
the  terms  ''insolvency"  and  "bankruptcy"  have  come  to  be  used 
interchangeably  to  a  great  extent.  It  is  not  our  purpose,  however, 
to  discuss  this  subject  in  its  particular  phases,  but  to  state  a  few 
general  principles  applicable  to  insurance  companies.  We  shall 
use  the  terms  "bankrujDtcy"  and  "'insolvency"  as  if  synonymous. 
The  statutes  upon  this  subject  are  to  a  great  extent  similar  in  the 
different  stales,  embodying  therein  the  same  general  features.  In 
many  of  the  states  special  statutes  are  in  force  regulating  the  man- 
ner of  winding  up  the  affairs  of  insurance  companies.  These 
statutes  also  direct  the  general  manner  of  conducting  the  business, 
and  the  appointment  of  an  insurance  commissioner  who  shall  have 
a  general  supervision  of  insurance  companies.     Under  such  stat- 
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utes  he  is  generally  authorized  to  conniieiKe  insolxeiicy  proceed- 
ings through  the  attorney  general  against  a  company  carrying  on 
insurance  business,  where  it  may  api)ear  necessary  from  the  linancial 
condition  of  the  company  so  to  do.  Insurance  companies,  when  not 
excepted  by  the  statute  or  when  not  subject  to  special  statutes, 
are  held  to  be  subject  to  tlie  general  laws  of  insolvency  and  bank- 
ruptcy of  the  state,  in  the  absence  of  a  Federal  bankrupt  law.  By 
the  passage  of  a  national  bankmiU  law  all  state  laws  as  to  insolv- 
ency must  yield,  and  any  proceedings  in  insolvency  in  a  state 
court  are  held  to  be  nugatory,  for  laws  passed  in  Congress  upon 
the  subject  of  bankruptcy  are  supreme,  and  no  state  has  any 
power  during  the  existence  of  such  a  law  to  annul  the  corporate 
privileges  of  any  company.  Insurance  companies,  including 
mutual  companies,  were  held  to  be  ''business"  corporations  within 
the  meaning  of  the  bankrupt  act  of  1867.*  A  state  has  power,  with- 
out any  express  reservation  made  in  the  charter  of  an  insurance 
company,  to  pass  a  law  to  guard  against  mismanagement  or  mis- 
conduct of  the  corporation,  and  to  make  reasonable  regulations  of 
its  business  for  the  protection  of  the  people,  and  compel  it  to  cease 
doing  business  when  it  becomes  insolvent  and  consequently  unable 
to  meet  the  obligations  Avhich,  as  a  corjDoration  under  the  sanction 
of  the  stale,  it  had  assumed  to  its  policyholders.^  Special  statutes 
in  regard  to  the  dissolution  of  insurance  companies  have  been 
held  not  unconstitutional,  neither  on  the  ground  of  being  special 
legislation  nor  of  impairing  the  rights  of  trial  by  jury.^  And  a 
.'■tatute  authorizing  the  state  auditor,  where  it  may  be  necessary  to 
protect  the  interests  of  the  insured  and  of  the  public  generally,  to 
apply  for  an  injunction  to  restrain  a  company  from  carrying  on 
further  business,  is  held  constitutional,  and  no  violation  of  clauses 
in  the  state  or  Federal  constitution  as  to  contracts.'''  So  also  a 
statute  providing  that  in  computing  the  shares  of  foreign  policy- 
holders in  the  assets  of  an  insolvent  company  a  deduction  shall 
be  made  in  the  case  of  those  having  a  lien  upon  securities  in  their 
own  states,  does  not  impair  the  obligation  of  the  contract  of  in- 
surance, and  is  not  unconstitutional  where  dissolution  has  occurred 

*  Independent  Ins.  Co.  In  re,  Fed.        ^  Chicago  Life  Ins.  Co.  v.  Auditor 

Cas.  No.   7,U17,  Holmes  103,  1  Ins.  of  Public  Accounts,  101  111.  82,  aff'd 

L.  J.  735;  Hercules  Ins.  Co.,  In  re,  5  113    U.    S.    574,   28   L.    ed.    1084,   5 

Am.  L.  T.  400,  Fed.  Cas.  No.  6,401,  Sup.  Ct.  681;  Sands  v.  Kimbark,  39 

1  Ins.  L.  J.  875;  Knickerbocker  Ins  Barb.    (N.   Y.)    108,  aff'd  27  N.  Y. 

Co.  V.  Comstock,  16  Wall.  (83  U.  S.)  147. 
258,  21  L.  ed.  493.  "^  Republic  Life  Ins.  Co.  v.  Swigert, 

5  Chicago  Life  Ins.  Co.  v.  Needles,  135  111.  150,  12  L.R.A.  328,  9  R.  R. 

113   U.   S.   574,  28   L.   ed.   1084,   5  &  Corp.  L.  J.  22,  25  N.  E.  680. 
Sup.  Ct.  681. 
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after  the  act  was  passed,  though  the  company  had  issued  the  pol- 
icies prior  to  such  statute.*  Under  a  statute  which  makes  it  the 
duty  of  the  attorney  general,  upon  the  report  of  certain  facts  to 
him  by  the  superintendent  of  insurance,  to  commence  proceedings 
for  the  dissolution  of  a  life  insurance  company  and  distribution  of 
its  assets,  this  is  held  to  be  the  only  mode  of  dissolution  of  such 
a  company,^  A  statute  may  provide  that  where  the  capital  of  an 
insurance  company  is  impaired  to  a  certain  proportionate  amount, 
a  certain  public  officer  may  require  the  company  to  make  up  the 
deficiency  or  cease  doing  business.  Under  such  a  statute,  from 
the  facts  that  such  condition  exists,  it  does  not  necessarily  follow 
that  the  company  is  to  be  deemed  insolvent.^"  A  receiver  will  not 
bo  appointed  for  a  foreign  insurance  company  when  it  has  no 
assets  or  property  within  the  state,  other  than  assessments  to  be- 
come due  against  its  policy-holders  therein. ^^ 

One  or  more  stockholders  of  a  mutual  insurance  company  may 
OD  behalf  of  all  bring  a  suit  to  set  aside  the  appointment  of  an 
assignee  and  to  cancel  assessments  and  for  other  relief,  under  Iowa 
Code,  authorizing  one  or  more  persons  to  sue  for  the  benefit  of 
the  whole,  when  the  question  is  one  of  common  or  general  in- 
terest to  many  persons,  or  when  the  parties  are  very  numerous 
and  it  is  impracticable  to  bring  them  all  before  the  court. ^^ 

§  3591.  Effect  of  insolvency. — The  eftect  of  insolvency  upon  in- 
surance contracts,  where  tho}'^  cover  no  antecedent  loss  or  injury, 
is  to  cancel  for  the  future  all  outstanding  policies.  And  neces- 
sarily claims  for  subsequently  occurring  loss.^^ 

*  Bockover  v.  Superintendent  Ins.  Louisiana.  —  Michel  v.  Southern 
Department,  91  Mo.  177,  3  S.  W.  Ins.  Co.  128  La.  562,  Ann.  Cas. 
833.  1912C,  810n,  54  So.  1010. 

'  Attorney  General  v.  Continental  Marijland.  —  American  Casualty 
Life  Ins.  Co.  53  How.  Pr.  (N.  Y.)  Ins.  Co.'s  case,  82  Md.  535,  545,  569, 
16.  571,  per  MeSherry,  C.J.   [citing  Do- 

1°  Streit  V.  Citizens'  Fire  Ins.  Co.  ane  v.  Millville  Mutual  Marine  &  Fire 
29  N.  J.  Eq.  21.  Ins.   Co.  43  N.  J.  Eq.  522,  11  Atl. 

*i  Blackwell  v.  Mutual  Reserve  739 ) . 
Fund  Life  Assoc.  141  N.  Car.  117,  Minnesota.  —  Smith  v,  NatiounI 
5  L.R.A.(N.S.)  771  (annotated  on  Credit  Ins.  Co.  65  Minn.  283,  33 
right  to  have  receiver  appointed  to  L.R.A.  511,  68  N.  W.  28. 
take  charge  of  claims  not  leoally  or  Pennsylvania. — Commonwealth  v. 
equitably  enforceable),  115  Am.  St.  American  Life  Ins.  Co.  1(52  Pa.  St. 
Rep.  677,  53  S.  E.  833.  586,  42  Am.   St.   Rep.   844,  29   Atl. 

^^  Corey  v.  Sherman,  96  Iowa,  114,   660. 
,12   L.R.A.   490,   60   N.    W.    232,   64        Wisconsin.— Boyd  v.   Mutual  Five 
N.  W.  828;  Code,  see.  2549.  Assoc.  116  Wis.  155,  61  L.R.A.  918, 

13  United  States.— Carr  v.  Hamil-  96  Am.  St.  Rep.  948,  90  N.  W.  1086, 
ton,  129  U.  S.  252,  32  L.  ed.  CG9,  94  N.  W.  171  (compare  Harrigan  v. 
9  Sup.  Ct.  295.  Gilchrist,   121   Wis.  127,  99  N.   W. 
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§  3592.  General  powers  of  receiver:  assignee. — The  powers  and 
duties  of  a  receiver  of  an  insurance  c()ni))any  are,  in  general,  the 
same  as  those  of  a  receiver  of  any  corporation.  Tic  is  a])])ointed 
by  the  court,  and  upon  such  appointment  he  has  general  authority 
to  take  possession  of  the  property  and  to  collect  the  assets  of  the 
company.  His  possession  may  be  said  to  be  that  of  the  court, 
for  the  receiver  acts  under  its  direction,  and  an  order  made  by  the 
court  in  relation  to  the  duties  of  a  receiver  is  held  binding  upon 
tlie  creditors  of  the  corporation.^*  The  acts  of  the  receiver  in 
New  York  must  be  under  the  direction  and  sanction  of  the  court, 
and  he  is  held  to  succeed  the  directors  in  such  management  of 
the  company's  business  as  will  be  necessary  to  wind  up  its  affairs.^^ 
The  rule  is  generally  applicable  as  governing  receivers  in  other 
states.  Though  he  is  held  to  succeed  the  directors,  still,  like 
assignees  in  bankruptcy,  he  has  not  the  full  power  given  to  them, 
or  the  powers  originally  granted  to  the  company,  and  he  cannot 
waive  proofs  of  loss  or  any  legal  defense  of  which  the  company 
might  avail  itself. ^^  And,  in  general,  he  can  only  maintain  such 
suits  as  the  directors  might  have  done.^'  His  possession  is  not  that 
of  owner  or  trustee,  so  as  to  subject  him  to  taxation, ^^  nor  can 
he  be  charged  with  trustee  process  by  a  creditor  of  the  company.^^ 
His  possession  is  that  of  the  court  and  he  must  distribute  the 
assets  in  accordance  with  the  statutory  regulations  for  the  benefit 
of  all  the  creditors,  and  it  is  held  that  he  cannot  be  sued  at  law 
without  the  consent  of  the  court.*^"  The  statutes  may  permit  the 
court  to  authorize  the  receiver  to  continue  the  business  of  the  com- 
pany, but  it  has  been  held  that  the  court  wdll  not  exercise  such 
authority  if  it  be  apparent  that  but  few  of  the  policyholders  will 
thereafter  pay  premiums.^     Where  the  receiver  is  clothed  with 

909);  Kuhn  v.  Fulton,  101  Wis.  1,  (91   Mass.)    329;    McEvers   v.   Law- 

42  L.R.A.  300,  76  N.  W.  775.  rence,  Hoff.  Ch.  (N.  Y.)  172. 

But  see  contra,  Frink  v.  National  ^"^  Savage  v.  Medbury,  19  N.  Y.  32; 

Mutual  Fire  Ins.  Co.  90  S.  Car.  544,  Thomas   v.    Whallon,  "31    Barb.    (N. 

Ann.  Cas.  1913D,  221,  74  S.  E.  33.  Y.)    172;    In    re    Globe    Ins.    Co.    6 

As  to  losses  occurring  after  insol-  Paige   Ch.    (N.  Y.)    102. 

venev  of  insurer,  see  note  in  L.R.A.  ^^  Brooks   v.    Hartford,    61    Conn. 

1917E,  1141.  112,  23  Atl.  697. 

1*  Matter  of  Globe  Ins.  Co.  6  Paige  ^^  Columbian  Book  Co.  v.  De  Gol- 

(N.  Y.)  102.  yer,  115  Mass.  67;  Commonwealth  v. 

i5Rinn  V.  Astor  Fire  Ins.  Co.  59  Hide  &  Leather  Co.  119  Mass.  155. 

N.   Y.   143.      See   Rev.   Ins.   Law   N.  ^°  Spinning  &  Brown  v.  Ohio  Life 

Y.  sees.  5,  23,  40,  56,  76,  77,  78,  81.  Ins.  &  Trust  Co.  2  Disn.  (Ohio)  336, 

82,  123;  Hamilton's  Stat.  Rev.  1894.  13  Ohio  Dec.  206. 

^^  In  re  Firemen's  Ins.  Co.  5  Chic.  ^  People   v.   Atlantic   Mutual   Life 

Leg.  News,  253;  Evans  v.  Trimoun-  Ins.   Co.   15  Hun    (N.   Y.)    84,  afE'd 

tain   Mutual  Fire  Ins.   Co.  9  Allen  77  N.  Y.  336. 
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power  by  statute  to  prosecute  and  defend  suits,  his  appointment 
is  held  to  be  no  ground  for  the  dissolution  of  an  attachment  against 
the  company,  but  his  name  should  be  substituted  for  that  of  the 
company.^  The  receiver  in  levying  an  assessment  must  show 
the  existence  of  the  same  general  conditions  requiring  it  as  the 
directors  would  have  been  obliged  to,  and  in  a  complaint  upon  a 
premium  note  he  must  show  that  the  losses  for  which  the  assess- 
ments are  levied  occurred  while  the  defendant  was  a  member  of 
the  company.^  It  is  no  ground  for  the  appointment  of  a  receiver 
that  the  company  has  ceased  doing  business,  has  reinsured  its 
risks,  and  the  officers  are  engaged  in  collecting  its  assets  and  pay- 
ing its  debts,  if  it  is  in  fact  solvent.  The  court  will  also  refuse 
to  grant  an  injunction  against  the  officers  on  such  grounds.*  But 
where  the  insurance  commissioner  was  authorized  by  statute  in 
such  a  case  to  apply  for  appointment  of  a  receiver,  it  was  held  to 
be  no  answer  to  such  application  that  all  the  assets  and  liabilities 
of  the  company  had  been  assigned  to  another  company  by  legis- 
lative permission  where  the  policyholders  had  not  assented  to  such 
arrangement.^  Where,  under  statutes  which  authorize  the  ap- 
pointment of  receivers  for  the  settlement  of  the  company's  business, 
a- bill  has  been  filed  by  the  insurance  commissioner  against  the 
company,  an  attachment  of  the  property  of  the  insurance  company 
is  void  where  made  after  such  bill  has  been  filed,  though  at  the 
time  of  the  attachment  an  injunction  in  force  at  the  commissioner's 
suit  merely  prohibits  the  transacting  of  any  further  business  by 
the  company,  but  gives  it  leave  to  cancel  outstanding  policies 
and  collect  moneys,  and  a  decree  is  subsequently  rendered  for  the 
appointment  of  a  receiver.^  The  assignee  for  the  benefit  of  cred- 
itors of  an  insurance  company  is  not  b}^  such  assignment  vested 
with  the  judicial  power  of  the  directors  to  ascertain  and  apportion 
the  amount  to  be  paid  on  each  premium  note,  on  account  of  losses 
by  the  company,  nor  can  he  maintain  an  action  against  the  makers 
of  such  notes  for  assessments  which  he  has  levied  on  account  of 
losses  and  the  expenses  of  levying  the  assessment.'  An  assignee 
in  insolvency  stands  in  the  same  position  as  the  insolvent  debtor, 
and  has  no  right  to  fire  insurance  money  which  could  not  be 
lawfully  claimed  by  the  latter.^ 

2  Pickersgill  v.   Mvers,  99  Pa.   St.        ^  Merrill  v.  Commonwealth  Mutual 
602.  ■  Fire  Ins.   Co.  166  Mass.  238,  44  N. 

3  Manlove  v.  Bender,  39  Ind.  371,    E.  144. 

13  Am.  Rep.  280.  "^  Hurlbut  v.  Carter,  21  Barb.   (N. 

^Streit  V.   Citizens'   Fire  Ins.   Co.    Y.)   221. 
29  N.  J.  Eq.  21.  *  Aetna  Ins.  Co.  v.  Thompson,  68 

*  Stedman     v.     American     Mutual    N.  H.  20,  73  Am.  St.  Rep.  552,  40 
Life  Ins.  Co.  45  Conn.  377.  Atl.  396. 
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§  3593.  Powers   of   receivers:   collection   of   assets:   receiver   in 
state  of  domicil  of  company. — The  receiver  is  generally  authorized, 
in  the  interest  of  the  creditors  of  the  company,  to  collect  all  the 
assets.     Under  a  statutory  provision  authorizing  the  court  to  ap- 
]ioint  a  receiver  "who  shall  take  possession  of  all  the  assets"  of 
the  company,  he  is  held  entitled   upon   his  appointment  to  all 
the  property^  both  real  and  personal,  of  such  company,  and  though 
the  title  to*^  real  estate  may  remain  in  the  corporation  after  3uch 
appointment,  it  is  only  formal,  being  held  in  trust  for  him,  as 
he  has  the  equitable  title  thereto.^     Under  an  order  of  court  au- 
thorizing him  to  proceed  and  collect  the  balance  due  on  deposit  or 
premium  notes  by  any  legal  and  proper  means,  he  cannot,  it  is 
held,  bring  suit  before  levying  an  assessment. ^°    And  the  receiver 
in  the  state  of  the  company's  domicil  is  entitled  to  control  the 
property  of  the  company  against  a  receiver  appointed  in  another 
state  where  such   property   may   be.     The  policyholders   of   the 
foreign  state  cannot  control  such  property  in  preference  to  the 
general  creditors,  as  when  they  contract  with  the  company  they 
are  presumed  to  know  its  charter,  and  to  have  contracted  in  refer- 
ence to  the  laws  of  insolvency  of  the  state.     If  by  the  laws  of  their 
own  state  which  license  such  company  to  do  business  they  are  n'ot 
specially  protected,  and  the  funds  attached  have  not  been  deposited 
for  the  benefit  of  the  policyholders  in  such  state,  they  have  no 
preference   over  the   general   creditors,   and   the   receiver   in   the 
state  of  domicil  is  entitled  to  recover  such  assets.^^    In  many  states 
the  insurance  companies  are  required  to  deposit  a  fund  with  the 
state  treasurer  or  other  state  officer  for  the  security  of  the  policy- 
holders in  such  states.     In  case  of  a  deposit  being  made  in  pur- 
suance of  such  a  requirement,  the  receiver  of  the  company  cannot 
obtain  possession  of  the  fund  for  the  benefit  of  the  general  cred- 
itors, but  it  must  be  divided  among  the  persons  for  whose  pro- 
tection it  was  deposited,  and  no  others  can  acquire  the  benefit 
thereof, ^^     Though   where   an   agent   of  an   insolvent  company 

9  Attorney  General  V.  Atlantic  Mu-  32   Fed.   314;   Relfe  v.   Bundle,  103 

tual  Ins.  Co.  100  N.  Y.  279,  3  N.  E.  U.  S.  222,  26  L.  ed.  337. 
193 ;   Jermain  v.   Hendricks,  100   N.        ^^  Cooke  v.  Warner,  5G  Conn.  234, 

Y.  279,  3  N.  E.  193.     See  State  (ex  14    Atl.    798;    Matter    of    Guardian 

rel.)   V.  Matthews,  64  Ohio  St.  419,  Savings  Inst.   9  Hun    (N.  Y.)    267; 

421,  60  N.  E.  605.  Ruggles  v.  Chapman,  59  N.  Y.  163; 

1°  Devendorf  v.  Beardsley,  23  Barb.  Falkenbach  v.  Patterson,  43  Ohio  St. 

(N.  Y.)  656.  359.      ■ 

1^  Fry  V.  Charter  Oak  Life  Ins.  Co.        On  right  of  receiver  of  insurance 

31  Fed.  197 ;  Parsons  v.  Charter  Oak  company    to    funds    deposited    with 

Life   Ins.    Co.    31   Fed.   305;    Wein-  state   official   to   secure   performance 
gartner  v.  Charter  Oak  Life  Ins.  Co. 
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made  payment  out  of  his  own  pocket  upon  certain  policies  issued 
by  him,  and  reinsured  other  policyholders  with  the  understanding 
that  he  should  be  reimbursed,  it  was  held  that  he  was  entitled  to 
be  subrogated  to  the  rights  of  the  holders  of  such  policies  against 
the  bonds  deposited  with  the  state  treasurer  for  security."  It  is 
held  that  if  a  citizen  of  a  state,  where  bonds  have  been  deposited, 
takes  out  a  policy  of  insurance  from  an  agent  who  is  not  a  resident 
of  such  state,  and  has  his  place  of  business  in  another  state,  the 
insured  can  have  no  claims  upon  such  bonds  in  his  own  state, 
since  by  his  own  act  he  will  be  presumed  to  have  relinquished  his 
rights  in  the  fund.^* 

When  a  mutual  marine  insurance  company  becomes  insolvent 
and  a  receiver  is  appointed,  policyholders  are  liable  to  him  on  their 
promissory  notes  for  their  premiums,  although  the  terms  of  the 
policies  have  not  expired  and  the  total  amounts  of  the  premiums 
have  not  been  earned.^*  So  it  is  held  that  the  receiver  of  a  com- 
pany cannot  recover  money  which  has  been  paid  to  an  agent  of 
the  company  and  not  accounted  for  to  the  company;  as  upon  the 
company's  insolvency,  intervening  between  times  of  payment  to 
him  and  delivery  to  the  company,  the  consideration  for  which 
it  was  paid  has  failed. ^^  If  a  premium  note  given  by  an  assured 
to  the  insurer  provides  that  the  former  is  to  pay  to  the  latter  a 
certain  sum  of  money  ''in  such  proportions  and  at  such  time  or 
times  as  the  directors  of  said  company  may,  agreeably  to  their 
charter  require,"  the  power  given  to  such  directors  by  the  note 
upon  the  insolvency  of  the  insurance  company,  passes  to  the 
receiver  appointed  for  it,  and  the  insured  is  bound  to  pay  an  assess- 
ment on  the  note  levied  by  the  receiver  under  the  charter  of  the 
insurer.^'^  Where  the  court  of  the  domicil  of  the  company  orders 
an  assignment,  such  assignment  is  held  to  pass  promissory  notes 
of  debtors  in  other  states,  and  a  subsequent  attachment  by  creditors 
in  the  state  of  such  debts  does  not  take  precedence  thereto." 

§  3594.  Trustee  in  insolvency  may  recover  where  company  has 
released  a  stockholder  in  violation  of  creditor's  rights. — The  stock- 
holders of  an   insurance   company   cannot   release   a  stockholder 

of  contracts,  see  note  in  46  L.R.A.  "  Hill  v.  Baker,  205  Mass.  303,  137 

(N.S.)   187.  Am.  St.  Rep.  440,  91  N.  E.  380. 

"  United    States    Fire    &    Marine  "  Smith  v.  Binder,  75  111.  492. 

Ins.  Co.  v..  Tardy  (Ala.)  2  Ins.  L.  J.  ^'  Meley  v.  Whitaker,  61  N.  J.  Law, 

673.  602,   68  Am.   St.   Rep.   719,  40   Atl. 

As  to  losses  occurrinji^  after  insol-  593. 

vencv  of  insurer,  sec  note  in  L.R.A.  "  Taylor  v.  Life  Assoc,  of  Ameri- 

1917E,  1141.  ea,  13  Fed.  493. 

^*  Piedmont  &   Arlington   Ins.   Co. 
V.  Wallin,  58  Miss.  1. 
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Iroin  his  liability  upon  a  note  given  in  payment  of  a  subscription 
I'or  the  stork  of  the  company,  where  such  relea^se  would  tend  to 
deprive  the  creditors  of  the  company  of  assets  to  which  they  are 
entitled.  And  such  clause  is  no  defense  in  an  action  by  the 
trustee  in  insolvency  in  such  a  case.  Thus,  where  B  subscribed 
for  stock,  giving  a  note  for  one  thousand  dollars  and  pledged  land 
as  security  for  the  note,  which  the  company  shortly  before  insol- 
vency released  to  him.  and  also  returned  the  note  in  consideration 
of  six  hundred  and  ninety-five  dollars,  and  agreed  that  such  pay- 
ment would  discharge  him  from  any  further  liability  upon  the 
note,  it  was  held  that  such  release  was  of  no  avail  against  the 
creditors  or  a  trustee  in  insolvency  who  represented  them  in  an 
action  to  recover  the  balance  due.  It  was  also  held  that  the  de- 
fense of  fraud  in  procuring  his  subscription  by  misrepresenting 
the  value  of  the  stock,  which  was  worthless,  and  which  therefore 
constituted  no  consideration  for  the  note,  could  not  be  set  up." 

§  3595.  Rights  of  policyholders  after  dissolution:  generally. — 
The  rights  of  the  policyholders  in  insolvent  insurance  companies 
other  than  mutual  companies  may  be  said  to  be  determined  from 
the  date  of  dissolution.  Those  to  whom  the  company  has  become 
indebted  prior  thereto,  either  as  a  result  of  death  of  the  insured 
under  a  life  policy  or  of  loss  sustained  under  a  fire  policy,  share  in 
the  assets  of  the  company  in  proportion  to  such  indebtedness. 
Where,  however,  death  or  a  loss  by  fire  occurs  after  dissolution, 
■  a  recovery  can  only  be  had  upon  the  basis  of  the  value  of  the  pol- 
icy at  the*^  time  of  dissolution.  If  a  settlement  could  be  had  imme- 
diately after  dissolution  before  any  loss  had  occurred,  all  would 
share  equally,  and  it  is  said  that  the  delay  of  settlement  does  not 
permit  the  introduction  of  a  new  class  of  creditors,  and  a  conse- 
quent change  of  rights  of  all  the  parties..  The  status  of  the  com- 
pany and  of  the  creditors  is  fixed  from  the  date  of  dissolution. 
After  that  time  the  only  duty  left  to  be  performed  is  that  of  dis- 
tributino  the  assets  of  the  company  among  the  creditors  upon  the 
basis  as  determined  at  such  time.^"  In  case  the  insolvent  company 
has  insured  mostly  railway  and  other  corporations  against  liability 
for  damages  or  injuries  caused  by  assured  to  property  or  to  em- 
ployees or  passengers  or  strangers,  for  which  assured  might  be 
legally  liable,  and  accidents  or  losses  occur,  and  the  damages  are 
ascertained  and  actually  paid  by  assured  before  the  appointment 
of  receivers,  the  value  of  such  policies,  so  far  as  they  cover  no  other 

19  Northrop  v.  Bushiiell,  38  Conn.  51;    American    Casualty    Ins.    Co.'s 
4gg/  Case,  82  Md.  525,  per  McSherry.  J.; 

20  Commonwealth  v.  Massachusetts  Deane's  Appeal,  98  Pa.   St.  101,  39 
Mutual  Fire  Ins.  Co.  119  Mass.  45,  Leg.  Int.  81,  29  P.  L.  J.  280. 
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loss,  is  a  sum  of  money  equal  to  the  sum  of  the  loss  and  the  return 
of  the  unearned  premium,  for  the  insurer's  liabihty  is  fixed  the 
instant  the  event  occurs  for  which  the  insurer  becomes  liable.  If 
the  loss  or  injury  happens  before  insolvency,  though  the  amount 
is  not  ascertained  or  paid  until  after  insolvency,  the  policyholder 
will  be  entitled  to  prove  for  a  sum  equal  to  the  loss  or  damages 
paid  by  him,  less  the  return  premium,  if  any.^  AVhere  an  insur- 
ance'c^ompany  becomes  bankrupt  and  goes  into  liquidation,  the 
policyholders  become  creditors  to  an  amount  equal  to  the  equit- 
able Value  of  their  respective  policies,  and  entitled  to  participate 
j)ro  rata  in  its  assets.^ 

A  deposit  with  a  state  treasurer  of  securities  as  a  guaranty  for 
the  payment  of  policies  of  an  insurance  company,  whether  made 
as  a  statutory  requirement  or  voluntarily,  and  whether  held  by 
him  in  his  official  or  in  his  individual  capacity,  creates  a  trust 
for  the  benefit  of  such  policyholders  in  case  of  the  insolvency  of 
the  company,  to  the  exclusion  of  other  claims  except  a  paramount 
claim  for  taxes ;  and  although  there  is  a  surrender  of  a  trust  fund 
by  a  state  treasurer  undef  order  of  court,  when  he  held  it  for  the 
benefit  of  the  policyholders  of  an  insurance  company,  does  not 
affect  their  rights  therein.^ 

An  insolvent  life  insurance  company  discontinuing  business, 
and  failing  to  carry  its  policies,  is  hable  to  poHcyholders  in  dam- 
ages for  breach  of  contract;  the  policyholders  are  creditors  for 
the  value  of  their  policies  at  the  date  of  the  dissolution  of  the 
company.*  In  ascertaining  the  value  outstanding,  premium  notes 
are  to  be  deducted.^  So  a  life  insurance  company,  when  adjudged 
insolvent  and  dissolved,  has  broken  its  engagements  with  its  policy- 
holders, and  become  liable  to  them  in  damages  for  such  breach; 

1  American  Casualty  Ins.  Co.'s  Rep.  522;  American  Casualty  Ins. 
Case,  82  Md.  535.  Co.'s  case,  82  Md.  535,  570,  38  L.R.A. 

2  Carr  v.  Hamilton,  129  U.  S.  252,  97,  citing  Mason  v.  Cronk,  125  X.  Y. 
32  L.  ed.  669,  9  Sup.  Ct.  295,  cited  496,  503,  28  N.  E.  224;  People  v. 
in  Re  Swift,  112  Fed.  323,  50  C.  Security  Life  Insurance  &  Annuity 
C.  A.  264,  271;  People  v.  Commercial  Co.  78  N.  Y.  114,  125,  /  Abb.  (N.  C.) 
Alliance  Life  Ins.  Co.  154  N.  Y.  95,  198,  34  Am.  Rep.  522. 

99,   47   N.    E.    968,    aff'g   People   v.  On  distribution  of  assets  of  insol- 

Commercial  Alliance  Life  Ins.  Co.  45  vent  insurance  company,  see  note  in 

N.  Y.  Supp.  223,  17  App.  Div.  376,  38  L.R.A.  97. 

385  *  See  also   Carr  v.   Hamilton,  129 

3  American  Casualty  Ins.  Co.'s  U.  S.  202,  32  L.  ed.  669,  9  Sup.  Ct. 
Case  (Boston  &  Air  Line  Rv.  Co.  v.  295;  McDonnell  v.  Alabama  Gold 
Mercantile  Trust  &  Deposit  Co.)  82  Life  Ins.  Co.  85  Ala.  401,  5  So.  120; 
Md.  535,  38  L.R.A.  97,  34  Atl.  778.  Smith  v.  St.  Louis  Mutual  Life  Co. 

*  People   V.    Security   Life   Ins.   &   2  Tenn.  Ch.  727. 
Annuity  Co.  78  N.  Y.  114,  34  Am. 
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and  the  niea.>^ure  of  damages  is  the  net  value  of  the  policies,  with- 
out regard  to  tiie  health  of  the  holder,  calculated  as  of  the  date 
of  the  dissolution  of  the  couipany,  according  to  the  tables  of 
niortiility  used  in  the  business  of  life  insurance,  less  the  outstand- 
ing premium  notes,  if  any.^  Tn  case  a  loss  or  injury  is  insured 
against,  which  takes  place  before  the  insolvency  of  the  insurance 
company,  but  the  amount  of  which  is  not  ascertained  or  paid 
imtil  after  the  insolvency,  the  policyholder  is  entitled  to  prove 
for  a  sum  equal  to  his  loss  or  damage  plus  the  return  premium,  if 
any.'  In  Mrginia  it  is  held  that  the  a.^ured,  in  case  of  the  in- 
solvency of  a  company,  is  entitled  to  such  an  amount  as  would 
purchase  a  similar  policy  in  a  solvent  company,  and  that  the 
amount  is  ascertained  by  treating  the  difference  between  the  pre- 
miums paid  the  defendant  company  and  those  to  be  paid  for  the 
reinsurance  as  an  annuity  for  plaintiff's  expectation  of  life,  and 
calculating  its  cash  valuu.^  Where  the  age  and  health  of  the 
claimant  were  such  that  it  would  have  been  impossible  to  have 
obtained  reinsurance,  it  was  held  that  the  claim  should  be  valued 
as  a  death  claim. ^  Losses  which  happert  after  the  insolvency  of 
an  insurance  company  are  not  provable  against  the  funds  in  the 
hands  of  a  receiver  of  the  company,  although  the  value  of  de- 
stroyed policies  may  be  proved.^"  If  the  insured  has  surrendered 
a  policy  and  received  a  new  one  in  its  place,  he  can  only  recover 
an  amount  based  upon  the  value  of  the  new  policy  at  the  time  of 
insolvency.^^  Under  a  Maryland  decision  on  the  breach  of  the 
contract  of  an  insurance  policy  by  insolvency  of  the  company  the 
policyholder  has  a  claim  for  the  value  of  the  destroyed  policy, 
amounting  to  the  unearned  or  return  premium,  against  the  assets 
of  the  company.^^ 

§  3596.  Priority  of  claims:  where  death  of  insured  occurs  before 
insolvency  of  company:  after  insolvency:  preferences. — Claims  for 
death  losses  maturing  before  the  insolvency  of  a  mutual  company 
have,  it  is  held,   a  preference  to  claims  on  unmatured  policies. 

^  Commonwealth  v.  American  Life  ^'^  American     Casualty    Ins.     Co.'s 

Ins.  Co.  162  Pa.  St.  586,  42  Am.  St.  Case  (Boston  &  Air  Line  Ry.  Co.  v. 

Rep.  844,  29  Atl.  660.  Mercantile  Trust  &  Deposit  Co.)   82 

'  American     Casualty     Ins.     Co.'s  Md.  535,  38  L.R.A.  97,  34  Atl.  778. 

Case  ( Boston  &  Air  Line  Ry.  Co.  v.  ^^  Attorney  General  v.  Continental 

Mercantile  Trust  &  Depo,sit"  Co.)   82  Life  Ins.  Co.  91  N.  Y.  647. 

Md.  535,  38  L.R.A.  97,  34  Atl.  778.  ^^  American     Casualty    Ins.     Co.'s 

^  L'niversal   Life   Ins.   Co.   v.   Bin-  Case  (Boston  &  Air  Line  Ry.  Co.  v. 

ford,  76  Va.  103;  In  re  Albert  Life  Mercantile  Trust  &  Deposit  Co.)   82 

Assurance  Co.  39  L.  J.  Ch.  539,  22  Md.  535,  38  L.R.A.  97,  34  Atl.  778. 
L.  T.  697,  8  Week.  Rep.  1097. 

^  People  \.  Knickerbocker  Life  Ins. 
Co.  40  Hun  (N.  Y.)  44. 
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The  contract  is  between  members  of  the  same  company  prior 
to  the  member's  death,  but  after  his  death  the  risk  terminates, 
and  the  beneficiary's  rights  thereunder  are  fixed.  The  company 
has  by  the  maturing  of  the  claim  become  indebted  for  a  certain 
amount  to  a  stranger  of  the  company.  Prior  to  his  death  the 
member  is  entitled  only  to  his  share  of  the  fund  which  exists 
for  the  benefit  of  the  policyholders;  upon  his  death,  however,  the 
obligation  of  the  company  becomes  a  fixed  one,  not  to  a  member, 
but  to  an  outsider,  and  therefore  to  be  preferred  to  the  members 
of  the  company  being  entitled  to  share  with  the  general  creditors.^^ 
In  New  York,  however,  it  has  been  held  that  holders  of  death  claims 
and  those  to  whom  an  assignment  of  such  claims  have  been  made 
should  be  preferred  over  other  creditors  of  the  company,  and  that 
after  the  payment  of  such  claims  all  other  creditors  should  share 
pro  rata.^*  Under  a  provision  in  the  clause,  however,  that  a  cer- 
tain fund  shall  be  applicable  for  certain  special  purposes  only 
holders  of  death  claims  have  no  right  therein  if  not  given  by  such 
jDrovision.^^  In  case  of  the  insolvency  of  a  nonmutual  company, 
it  is  held  that  claims  for  death  losses  occurring  before  insolvency 
shall  have  no  preference  over  the  claims  of  the  general  creditors, ^^ 
though  they  may  be  considered  as  matured  if  occurring  at  any  time 
before  expiration  of  time  allowed  for  presentation  of  claims,  and 
the  basis  of  allowance  w411  be  upon  the  full  amount  of  the  claim. ^' 
And  in  case  a  policyholder  dies  after  the  expiration  of  time  for 
presenting  claims,  his  claim  upon  the  policy  having  been  presented 
and  allowed,  it  is  held  that  the  court  may  exercise  its  discretion 
in  ordering  a  revaluation  of  the  policy,^^  though  if  the  former 
valuation  has  been  comi^leted  and  conferred  by  the  court,  it  has 
been  held  that  it  will  make  no  order  disturbing  such  report. ^^ 
Where  a  husband  dies  prior  to  a  decree  of  dissolution  of  the  com- 

1^  Mayer  v.  Attorney   General,  32  ^^  Relfe  v.  Columbia  Life  Ins.  Co. 

N.  J,  Eq.  815;  Vanatta  v.  New  Jersey  76  Mo.  594;  People  v.  Security  Life 

Mutual  Life  Ins.  Co.  31  N.  J.  Eq.  15;  Ins.  &  Annuity  Co.  78  N.  Y.  114,  7 

Commonwealth  v.  Massachusetts  Ins.  Abb.  N.   C.  198,  34  Am.  Rep.  522; 

Co.  112  Mass.  116.  Guy  v.  Globe  Ins.  Co.   (Va.)   9  Ins. 

1*  Kitchen  v.  Conklin,  51  How.  Pr.  L.  J.  466,  467. 

(N.    Y.)    308.      See   also    Stamm   v.  i''' People  v.   Security  Life  Ins.  & 

North  Western  Mutual  Benefit  Assoc.  Annuity   Co.  78  N.  Y.  114,  7  Abb. 

65  Mich.  317,  32  N.  W.  710,  8  Week.  N.  C.  198,  34  Am.  Rep.  522;  People 

Rep.  871.  V.   Knickerbocker   Life   Ins.    Co.    34 

^*  Burdon  v.  Massachusetts  Safety  Hun  (N.  Y.)  476. 
Fund  Assoc.  147  Mass.  360,  1  L.R.A.  ^^  Attorney  General  v.  Continental 
146,  17  N.  E.  874;  In  re  Equitable  Life  Ins.  Co.  88  N.  Y.  77.  See  how- 
Reserve  Fund  Life  Assoc.  131  N.  Y.  ever,  Dean's  Appeal,  98  Pa.  St.  101. 
354,  30  N.  E.  114,  43  N.  Y.  St.  ^^  People  v.  Knickerl)()cker  Life 
Rep.  204,  21  Iiis.  L.  J.  385.  Ins.  Co.  38  Hun  (N.  Y.)  601. 
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pany,  his  wife  as  beneficiary  is  held  cut i lied  to  no  preference  over 
other  creditors,  where,  prior, to  said  decree  she  had  indorsed  a 
sight  draft  given  to  her  by  the  company  for  the  loss,  and  pay- 
ment tliereon  had  been  refused.^"  A  claim  for  a  death  loss  occur- 
ring after  an  assignment  for  creditors,  by  an  assessment  life 
insurance  company  which  had  no  capital  stock  and  no  accumula- 
tion of  funds  for  losses,  except  such  as  it  secured  by  assessments 
for  losses,  although  its  charter  provided,  not  only  for  a  policy 
fund,  but  for  a  reserve  fund,  to  be  kept  invested,  which  was 
nevertheless  in  the  control  of  the  board  of  directors,  who  had  au- 
thority to  make  transfers  therefrom  to  the  policy  fund,  is  not  a 
debt  which  can  be  enforced  against  the  estate  in  the  hands  of  the 
assignee.^ 

"When  a  portion  of  the  capital  of  an  insurance  company  re- 
tained by  the  shareholders  and  represented  by  their  bond  or  other 
securities  is  required  to  pay  the  creditors  of  the  company,  the 
stockholders  cannot  refuse  the  payment  of  it  unless  they  show 
such  an  equity  as  would  entitle  them  to  preference  over  other 
creditors  if  the  capital  had  been  wholly  paid  in  cash.^ 

§  3597.  Payment  and  priority  of  claims:  check  given  before  in- 
solvency: dividend  declared  before:  generally. — If,  shortly  before 
the  appointment,  a  receiver  for  a  life  insurance  company  has,  in 
settlement  of  a  death  claim,  given  the  claimant  a  check,  and 
there  are  sufficient  funds  wdth  the  corporation  upon  which  it  is 
drawn,  the  person  holding  the  check  is  held  to  have  a  lien  upon 
such  funds,  and  if  withdra^vn  by  the  receiver  upon  his  appoint- 
ment before  presentation  of  the  check  for  payment,  a  recovery 
may  be  had  to  the  amount  of  the  check  from  the  funds  with- 
drawn.^ Where  the  assets  of  an  insolvent  company  consist  of  a 
fund  received  under  a  contract  of  reinsurance  with  another  com- 
pany, the  original  insured  has,  in  the  absence  of  a  privity  of  con- 
tract between  him  and  the  reinsurer,  no  right  to  a  preference  in 

2°  Commonwealth  v.  American  Life  ehanical  &  Agricultural  Co.  38  Ark. 

Ins.  Co.  162  Pa.  St.  586,  42  Am.  St.  25. 

Rep.  844,  29  Atl.  660.  Missouri.— ShocMej  v.  Fisher,   75 

1  Re  Wisconsin  Odd  Fellows  Mu-  Mo.  498,  502. 

tual   Life   Ins.    Co.   101    Wis.   1,   42  Pennsylvania. — Lane's  Appeal,  105 

L.R.A.  300,  76  N.  W.  775.  Pa.  49,  63,  51  Am.  Rep.  166. 

2  Osrilvie  v.  Knox  Ins.  Co.  22  How.  Virginia. — Hardy  v.  Norfolk  Man- 
(63  U.  S.)  380,  16  L.  ed.  349.    Cited  ufacturing  Co.  SO'Va.  416. 

in:  Wyoming. — McLaughlin  v.  Upton, 

United  States. — Scoville  v.  Thayer,  2  Wyo.  43. 
105  U.   S.  152,  154,  26  L.  ed.  973;        ^  Merrill  v.  Anderson,  10  Hun  (N 

Scott  v.  Latimer,  89  Fed.  852,  33  C.  Y.)  604,  rev'd  71  N.  Y.  325,  27  Am 

C.  A.  1,  10,  60  U.  S.  App.  720.  Rep.  55. 

Arkansas. — Jones  v.  Arkansas  Me- 
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such  fund.  It  must  be  distributed  pro  rata  among  all  the  creditors 
of  the  company.*  In  case  of  a  surplus  fund  having  arisen  from 
the  profits  of  an  insurance  company  which  has  not  been  distributed 
among  the  stockholders,  such  fund,  will,  it  is  held,  on  the  insol- 
^•ency  of  the  company  be  available  in  behalf  of  the  creditors,  in 
preference  to  the  claims  of  the  stockholders ;  ^  but  where  a  dividend 
had  been  declared  to  which  the  stockholders  were  entitled,  and 
checks  had  been  made  out  but  not  delivered,  and  notice  had  been 
given  of  the  time  and  place  of  payment,  the  stockholders  were 
held  entitled  to  the  funds,  though  insolvency  had  occurred  prior 
to  the  delivery  of  the  checks,  since  there  had  been  an  equitable 
application  of  these  funds.^  AVhere  at  the  date  of  insolvencv  the 
risk  on  endowment  policies,  has  not  been  terminated,  the  holders 
of  such  policies  axe  not  creditors,  notwithstanding  all  the  pre- 
miums thereon  liable  to  be  called  for  have  been  paid.'  But  the 
holders  of  matured  certificates  in  a  mutual  benefit  life  insurance 
company  are  not  entitled,  upon  the  winding  up  of  the  business, 
to  be  paid  in  full  out  of  the  endowment  fund  before  any  other 
payments  are  made  from  it,  and  especially  to  any  payments  upon 
certificates  not  yet  matured,  but  the  dividend  to  each  holder  of  a 
certificate  will  be  in  proportion  to  the  amount  paid  in  by  him  to 
the  fund.*  If  before  the  right  of  preference  of  the  United  States 
to  be  paid  out  of  the  estate  of  the  insolvent  has  accrued,  by  the 
act  of  insolvency  being  committed,  the  debtor  has  made  a  bona 
fide  conveyance  of  property  to  a  third  person,  or  has  mortgaged 
it,  or  it  has  been  taken  in  execution,  such  property  is  not  liable 
for  the  debt  due  the  United  States.^  A  state's  claim  under  fire 
policies,  sought  to  be  enforced  against  an  insolvent  insurance 
company  in  the  hands  of  a  receiver,  is  not  entitled  to  priority 
over  the  claims  of  other  creditors.^" 

*  Herckenrath  v.  American  Mutual  *  Williams  v.  United  Reserve  Fund 

Ins.   Co.   3   Barb.    Ch.    (N.   Y.)    63;  Assoc.  166  Mass.  450,  44  N.  E.  342. 

Goodrich's  Appeal,  109  Pa.  St.  523,  ^  United    States   v.    Delaware   Ins. 

2  Atl.  209.  Co.  4  Wash.  (U.  S.  C.  C.)  418,  Fed. 

5  Scott   V.   Eagle  Fire   Ins.   Co.   7  Cas.  No.   14,942;   Brent  v.  Bank  ol" 

Paige  (N.  Y.)  198.     See  also  Lowne  Washington,  10  Pet.  (35  U.  S.)  396, 

v.   American  Fire  Ins.   Co.   6  Paige  9  L.  ed.  547. 

Ch.     (N.    Y.)    482;    De    Peyster    v.  i°  State  v.  Williams,  101  Md.  529, 

American  Fire  Ins.  Co.  6  Paige  Ch.  1   L.R.A.(N.S.)    254n,  109   Am.   St. 

(N.  Y.)  486.  Rep.  570,  61  Atl.  297. 

^  Le  Roy  v.  Globe  Ins.  Co.  2  Edw.  On   priority   of  claims   of  United 

Ch.  (N.  Y.)  657.  States    and    state,    see    notes    in    2!> 

'Mayer  v.  Attorney  General,  32  N.  L.R.A.  227;  1  L.R.A.(N.S.)  255;  46 

J.    E<|.    815,   rev'g   Vanatta   v.   New  L.R.A.(N.S.)  260. 
Jersey   Mutual  Life  Ins.   Co.  31  N. 
.J.  Eq.  15. 
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§  3598.  Dissolution  of  benefit  society:  mutual  companies, — An 
incorporated  benclit  society  may  be  dissolved  by  agreement  and 
consent  of  the  meml)ers.  A  notice  of  a  meeting  of  such  a  society 
should  state  the  business  to  be  transacted,  and  iC  it  does  not  a  vote 
of  those  present  dissolving  the  sissociation  is  not  authorized,  and 
the  constitution  may  provide  that  while  a  certain  number  of  tlie 
members  are  willing  to  continue,  the  association  shall  not  be  dis- 
solved, and  in  such  a  case  a  vote  to  dissolve  while  such  a  number 
has  expressed  its  willingness  and  desire  to  continue  is  of  no  effect. 
I-'xpenses  incurred  in  carrying  into  effect  such  a  vote  or  in  de- 
fending suits  as  a  result  thereof  are  not  legal  claims  against  the 
corporation.^^  A  court  of  equity  may  dissolve  an  incorporated 
mutual  benefit  society  Avhere  it  has  violated  the  statute  in  the  con- 
duct of  its  aft'airs  or  committed  any  wrongful  act  in  violation  of 
its  chai'ter  or  for  a  nonuser  of  its  franchises,!'^  but  such  a  corpora- 
tion, like  all  others,  can  only  be  dissolved  by  a  proceeding  brought 
by  the  state.^^  In  an  action  to  procure  distribution  of  the  funds 
of  such  a  society  the  court  will  not  make  a  decree  to  that  effect, 
unless  it  appears  that  the  society  has  entirely  ceased  operations 
and  abandoned  the  objects  for  which  it  was  organized.^*  It  is  held 
that  though  a  court  of  equity  will  decree  dissolution  only  at  the 
suit  of  the  state,  it  will,  however,  by  virtue  of  its  jurisdiction 
over  trusts  grant  such  relief  against  a  corporation  of  this  nature 
for  wrongful  acts  and  mismanagement  of  the  company's  affairs  as 
it  would  against  a  person  under  similar  conditions.^*  A  mutual 
benefit  association  that  has  created  an  endowment  fund  cannot, 
on  being  refused  a  license  by  the  state  in  which  it  was  incorporated 
and  thus  compelled  to  cease  business,  organize  a  new  company  and 
against  the  protest  of  parties  insured  use  such  endowment  fund 
to  obtain  reinsurance  of  the  old  members  in  the  new  company: 
and  the  parties  insured  in  such  case  may  proceed  in  a  com-t  of 
equity  to  wind  up  the  affairs  of  the  old  company,  and  compel 

11  St.   Mary   Benevolent   Assoc,   v.  ^^  Stamm  v.  Northwestern  Mutual 

L^Tich,  64  N.  H.  213,  9  Atl.  98.  Benefit  Assoc.   65  Mich.   317,  32  N. 

'12  Chicago   Mutual   Life   Assoc,   v.  W.  710,  8  West.  Rep.  771. 

Hunt,  127  111.  257,  2  L.R.A.  549,  20  On  inherent  jurisdiction  of  equity 

N.  e!  55;  Ward  v.   Sea  Ins.  Co.  7  independently  of   statute   at  the  in- 

Paige  Ch.  (N.  Y.)  294;  State  v.  Ohio  .stance  of  stockholders  to  appoint  a 

Mutual  Relief  Assoc.  29  Ohio  St.  399 ;  receiver   because   of   mismanagement 

•^    Morawetz    on    Corporations,    sec.  or  fraud  of  officers,  see  notes  in  .3f) 

1004.  L.R.A.  (N.S.)     1032;     L.R.A.1915A, 

13  2  Morawetz  on  Corporations,  sec.  606. 
1015. 

14  Roper  V.  Burke,  83  Ala.  193,  3 
So.  439. 
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the  distribution  of  such  fund  among  those  for  whose  benefit  it  was 
created.^^  A  court  of  equity,  in  acting  upon  a  bill  to  dissolve  an 
incorporated  benefit  society,  is  controlled  by  the  same  rules  and 
general  principles  a.s  control  its  action  in  the  question  of  partner- 
ships.^' And  it  will  require  a  clear  and  strong  case  to  be  presented 
before  it  will  decree  dissolution.  Holders  of  matured  certificates 
in  a  benefit  society  are  creditors  thereof,  and  remain  such,  although 
the  society  subsequently  becomes  insolvent. ^^ 

Jurisdiction  of  an  action  by  a  creditor  or  stockholder  to  wind 
up  the  business  of  an  insolvent  insurance  company,  and,  as  in- 
cidental thereto,  to  grant  an  injunction  restraining  the  continuance 
of  the  business  and  the  disposing  of  its  property,  and  to  appoint 
a  receiver,  is  conferred  by  the  Wisconsin  statute,  which  apply  to 
mutual  and  as  well  as  to  other  incorporated  insurance  companies. ^^ 

When  a  certificate  holder  of  a  mutual  life  insurance  company 
brings  a  bill  against  it  for  a  receiver,  an  objection  that  no  injunction 
is  prayed  for,  and  that  the  insurance  commissioner  should  be  made 
a  defendaiit,  ought  to  be  dispensed  of  on  demurrer.  It  is  too 
late,  after  an  answer  and  trial,  to  urge  that  such  matters  render 
the  bill  defective.^"  No  case  for  an  accounting  or  for  the  appoint- 
ment of  a  receiver  to  wind  up  the  aft'airs  of  a  mutual  life  insur- 
ance company  is  made  by  allegations  of  insolvency,  contained  in 
a  bill  filed  by  a  policyholder,  which  are  based  upon  the  idea  that 
the  company  itself  is  liable  to  policyholders  for  frauds  or  wrong- 
doing committed  by  the  officers  or  directors  against  the  company, 
and  in  their  personal  interests,^  Nor  does  any  cause  of  action 
exist  in  favor  of  the  heirs  of  a  member  of  a  mutual  benefit  asso- 
ciation against  its  directors  for  fraudulently  dissolving  it,  where 
the  petition  fails  to  state  the  existence  of  any  member  of  the 
a.ssociation  subject  to  assessment  at  the  time  of  the  dissolution, 
other  than  their  ancestor.^ 

§  3598a.  Mutual  marine  insurance  company:  effect  of  insolvency 
upon  policies:  cancelation. — When  a  mutual  insurance  company 
becomes  insolvent  and  a  receiver  is  appointed,  outstanding  policies 
are  canceled  as  to  future  losses,  but  the  premiums  that  have  been 
paid,  for  future  as  well  as  past  protection,  and  premium  notes, 

16  Stamm  v.  Northwestern  Mutual   77  Wis.  366,  9  L.R.A.  273,  46  N.  W. 
Benefit  Assoc.  65  Mich.  317,  32  N.    441;  Rev.  Stat.  sees.  3218,  3219. 
W.  710,  8  West  Rep.  771.  20  Xreat    v.    Pennsylvania    Mutual 

17  Gorman  v.  Russell,  14  Cal.  531.    Life  Ins.  Co.  199  Pa.  St.  326,  85  Am. 
"  Failey   v.    Fee,   83    Md.    83,   32    St.  Rep.  788,  49  Atl.  84. 

L.R.A.    311,   55   Am.    St.    Rep.    326,        1  Equitable    Life    Assur.     Soc.    v. 
34  Atl.  839.  Brown,  213  U.  S.  25,  53  L.  ed.  682, 

"  Re  Oshkosh  Mutual  Fire  Ins.  Co.    29  Sup.  Ct.  404. 
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reinaiii  a  I'uiid  lor  the  payment  of  all  liabilities  of  the  company, 
including  losses  that  have  been  incurred;  and  when  such  a  com- 
pany becomes  insolvent,  and  a  receiver  is  appointed  and  one  of  its 
policies  provides  that  the  premiums  shall  be  returned  for  months 
not  entered  upon,  with  a  warranty  of  twelve  per  cent,  and  the 
term  of  insurance  has  been  entered  upon  and  would  run  until 
stopped  by  written  request,  and  there  has  been  no  request,  the 
case  is  not  like  that  of  an  ordinary  open  policy  in  which  the  in- 
surer is  held  only  for  such  risks  as  are  subsequently  assumed  and 
indorsed  on  the  policy.  In  a  case  of  this  character  where  the 
president  of  the  company  writes  a  policyholder  on  the  16th  of 
the  month  that  his  policy  has  been  canceled  as  requested,  and  on  the 
19th  a  receiver  is  appointed,  the  policy  will  be  treated  as  canceled 
on  the  16th,  there  being  no  intimation  that  this  was  not  done  in 
good  faith  on  both  sides  in  ignorance  of  the  insolvency,  and  the 
policyholder  is  entitled  to  a  reduction  on  his  premium  note  for 
the  period  after  March  16th.  The  case  is  otherwise  with  a  policy- 
holder who  does  not  request  cancelation  until  after  the  appoint- 
ment of  the  receiver.^ 

§  3598b.  Credit  guaranty  insurance:  insolvency  of  insurer:  ex- 
cess losses. — Losses  occurring  subsequent  to  an  assignment  for  cred- 
itors by  a  credit  insurance  company  cannot  be  included  in  de- 
termining a  claim  upon  a  policy,  when  at  the  time  of  the 
assignment  the  losses  were  not  sufficient  in  amount  to  create  a 
liability  on  the  policy,  although  during  the  whole  year  for  which 
it  was  issued  they  were  sufficient  in  amount  to  create  such  liability 
except  for  the  insolvency  of  the  company.  The  excess  losses 
against  which  a  mercantile  concern  is  indemnified  by  a  credit 
insurance  company  which  insures  against  losses  by  insolvency  or 
failure  of  customers  in  excess  of  one  per  cent  of  the  total  year's 
sales,  to  be  not  less  than  a  stipulated  amount,  with  a  further 
provision  that  fifteen  per  cent  shall  be  deducted  from  the  total 
gross  losses  in  consideration  of  which  the  losses  shall  remain  the 
property  of  the  insured,  must  be  computed,  in  case  the  insurance 
company  becomes  insolvent  during  the  term  of  the  policy,  by 
taking  the  one  per  cent  on  the  amount  of  sales  made  during  the 
time  that  the  policy  had  run,  although  this  may  be  less  than  a 
proportionate  part  of  the  stipulated  amount  of  sales  to  be  made 
for  the  entire  year.'* 

2  Grayson  v.  Willouglibv,  78  Iowa,  *  Smith  v.  National  Credit  Ins.  Co. 
83,  4  L.R.A.  365,  42  N.  W.  591.  65  Minn,  283,  33  L,R,A.  511,  68  N. 

3  Hill  V.  Baker,  205  Mass.  303,  137  W.  28. 
Am,  St.  Rep.  440,  91  N.  E.  380. 
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§  3599.  Insolvency  of  maker  of  premium  note  of  debtor  holding 
life  policy. — The  di.>>eliarge  under  the  insolvent  laws  of  a  state,  of 
a  person  insiu'ed  against  fire,  being  in  effect  a  release  of  liability 
upon  the  premium  note,  the  company  is  no  longer  bound  by  ite 
contract,  and  he  cannot  recover  in  case  of  loss  by  fire,  Xor  does 
the  fact  that  the  company  received  the  interest  upon  the  note 
during  the  pendency  of  proceedings  in  insolvency  amount  to  a 
waiver  of  their  right  to  treat  the  policy  as  void,  it  appearing  that 
they  had  no  actual  notice  of  the  proceedings  until  after  the  last 
payment  of  interest.^  Where  a  person  holds  a  life  policy  payable, 
if  he  survives,  at  a  certain  specified  time  after  publication  of  no- 
tice, his  right  thereunder  passes  to  his  assignee  in  case  of  his 
insolvency,^  but  it  has  been  held  that  the  right  of  the  assignee  is 
only  the  surrender  value  at  the  time  of  insured's  insolvency.' 

§  3600.  General  matters  in  bankruptcy  and  insolvency. — In 
an  action  brouglit  by  the  attorney  general  against  an  insolvent 
life  insurance  company,  resulting  in  a  judgment  of  dissolution 
and  putting  it  in  the  hands  of  a  receiver,  intervening  policyholders 
are  not  entitled  to  costs  out  of  the  fund.^  And  a  special  fund  for 
the  benefit  of  policyholders  of  an  insolvent  insurance  company 
cannot  be  charged  with  any  portion  of  the  costs  and  commissions 
incurred  in  administering  the  general  fund,  which  is  totally  dis- 
tinct.^ In  New  York  it  has  been  held  that,  in  an  action  by  stock- 
holders to  close  the  affairs  of  an  insurance  company  under  the 
Revised  Statutes,  the  company  will  not  appoint  a  receiver  upon 
such  ex  parte  application,  but  notice  must  first  be  given  to  the 
corporation.  It  will,  however,  grant  a  temporary  injunction  re- 
straining acts  in  violation  of  the  company's  charter  during  the 
pendency  of  the  application. i°  The  action  of  the  insurance  com- 
missioner in  granting,  refusing,  or  revoking  authority  of  a  com- 
pany to  act  on  the  ground  of  insolvency  has  been  held  not  final, 
such  action  being  subject  to  inquiry  by  the  courts."  The  agree- 
ment of  a  large  part  of  the  policyholders  in  an  insolvent  insurance 
company  to  scale  down  the  amount  of  their  policies  is  no  defense 
to  an  action  upon  a  policy  by  one  who  has  not  so  agreed. ^^  rpj^^ 
business  of  an  insurance  company  is  frequently,  in  case  of  insol- 

5Reynold.s  v.  Mutual  Fire  Ins.  Co.  Case  (Boston  &  Air  Line  Ry.  Co.  v. 

34  Md.  280,  6  Am.  Rep.  337.  Mercantile  Trust  &  Deposit^ Co.)   82 

«Bassett  v.  Parsons,  140  Mass.  169,  Md.  535,  38  L.R.A.  97,  34  Atl    778 

3  N   E.  547.  10  Verplanck     v.     Mercantile     Ins. 

^  Jn  re  McKinney,  15  Fed.  535.  Co.  2  Paige  Ch.  (N.  Y.)  438. 

^-Alatter    of    Attorney    General    v.  "Kansas  Home  Ins.   Co.  v    Wil- 

North  American  Life  Ins.  Co.  91  N.  der,  43  Kan.  731,  "^3  Pae   1061 

Y    57,  43  Am.  Rep.  648.  ^2  Lerdall  v.  Charter  Oak  Life  Ins. 

» American     Casualty     Ins.     Co.'s  Co.  51  Wis.  426,  8  N   W    280 
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veiu'V,  transferred  to  a  solvent  eom])any.  In  suc-li  a  case  it  has 
been  lield  that  where  a  receiver  of  a  foreign  insurance  comi)any 
has  been  appointed  in  the  state  of  its  incorporation,  reinsurance 
cannol  be  efi'ected  without  tlie  consent  and  approval  of  the  court.^' 
This  is.  liowever,  generally  controlled  by  statute.  The  goodwill 
of  a  company  should  not  l>c  computed  as  an  asset/*  nor  should  an 
insurance  agency  and  its  goodwill  be  considered  as  assets  available 
to  the  creditors  of  the  agent.^^ 

§  3601.  Distribution  of  assets. — Tt  is  important  that  the  assets 
of  an  insolvent  insurer  should  be  distributed  at  as  early  a  date  as 
practicable,  and  where  there  are  many  outstanding  and  unascer- 
tained claims,  requiring  some  time  for  adjustment,  the  settlement 
ought  not  to  be  postponed  to  await  the  determination  of  every 
contingency  on  which  policy  engagements  are  suspended.  There- 
fore, to  obviate  all  unreasonable  delay  and  yet  give  an  opportunity 
for  policyholders  to  prove  against  the  insurer's  assete,  the  court 
may  prescribe  a  reasonable  time  within  which  claims  may  be  filed, 
and  this  even  though  some  claims  may  be  cut  off.^*  Claims  for 
unearned  premiums  are  entitled  to  participate  in  the  distribution 
of  funds  of  an  insolvent  insurance  company  in  the  hands  of  an 
insurance  commissioner."  Policyholders  of  an  insolvent  insur- 
ance company  have  the  right  to  participate  with  all  other  creditors 
in  the  general  fund  of  the  company's  assets  after  they  have  ex- 
hausted a  special  fund  which  is  held  in  trust  for  them  alone. ^* 
The  beneficiaries  in  life  policies  maturing  by  the  death  of  the 
insured  after  the  company  has  been  adjudged  insolvent  and  dis- 
solved, are  not  entitled  to  a  dividend  on  the  face  value  of  their 
policies,  but  only  on  the  net  value  thereof,  calculated  as  of  the  date 
of  the  decree  of  dissolution.^^  Auditors  appointed  to  distribute 
the  assets  of  a  life  insurance  company  after  it  has  been  adjudged 
insolvent  and  dissolved,  cannot  separate  mutual  policies  from  ordi- 

^3  Mooney   v.    British    Commercial  "  Smith  v.  National  Credit  Ins.  Co. 

"Lite  Ins.   Co.  9  Abb.  Prae.   (N.  S.)  65  Minn.  283,  33  L.R.A.  511,  68  N. 

103  (N.  Y.).  W.   28. 

^*  Cliioago  Life  Ins.  Co.  v.  Auditor  ^^  American     Casualty    Ins.     Co.'s 

of  Public  Accounts,  101  111.  82,  ai¥'d  Case  (Boston  &  Air  Line  Ry.  Co.  v. 

113  U.  S.  574,  28  L.  ed.  1084,  5  Sup.  Mercantile  Trust  &  Deposit  Co.)   82 

Ct.   681.  Md.  535,  38  L.R.A.  97,  34  Atl.  778. 

"  Tierney  v.  Klein,  67  Miss.  173,  On  distribution  of  assets  of  insol- 

6  So.  739,  8  So.  424.  vent  insurance  company,  see  note  in 

16  American     Casualty    Ins.     Co.'s  38  L.R.A.   97. 

Case,  82  Md.  535,  572,  573,  38  L.R.A.  ^^  Commonwealth  v.  American  Life 

97,   34  Atl.   778,   per  McSherry,  J.,  Ins.  Co.  162  Pa.  St.  586,  42  Am.  St. 

citing  Carr  v.  Hamilton,  129  U.   S.  Rep.  844,  29  Atl.  660. 
252,  2.56,  32  L.  ed.  669,  9  Sup.  Ct. 
295;    May   on   Ins.   sec.    594a. 
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nary  policies  in  the  distribution,  if  the  company  has  never  pre- 
served a  separate  fund  for  the  payment  of  mutual  policies.^ 

In  case  of  the  insolvency  of  a  mutual  benefit  society  the  assets 
should  be  applied  to  unsettled  death  claims  as  far  as  they  will 
go,  leaving  the  balance  unpaid  and  the  living  members  to  lose  all 
they  have  paid  in.^ 

Claims  for  losses  by  fire  due  from  an  insurance  company  cannot 
be  set  off  by  the  insured  against  notes  given  by  him  for  capital 
stock  of  the  company.  But  such  claim  for  losses  can  be  set  off 
by  the  insured  against  a  claim  by  the  insurance  company  or  its 
assignees  in  bankruptcy  for  moneys  deposited  with  him  as  a 
private  banker.^ 

A  law  enacted  during  the  life  of  a  mutual  insurance  company 
providing  for  the  distribution  of  its  assets  or  a  bestowal  thereof 
upon  another  without  consent  of  all  of  its  members,  no  authoritv 
in  that  regard  being  contained  in  the  charter  of  such  company, 
offends  against,  the  constitutional  limitations  referred  to.^ 

2®  Commonwealth  v.  American  Life       ^  Scammon   v.   Kimball,   92   U.    S 

Ins.  Co.  162  Pa.  St.  586,  42  Am.  St.  362,  23  L.  ed.  483. 
Rep.  844,  29  Atl.  660.  ^  Huber  v.  Martin,  127  Wis.  412, 

1  Lehman  v.  Clark,  174  111.  279,  43  3   L.R.A.(N.S.)    653    (annotated   on 

L.R.A.  648,  51  N.  E.  222.  distribution  of  surplus  upon  dissolu- 

On  liability  of  funds  held  by  mu-  tiou  of  mutual  insurance  company), 

tual  benefit  societies  to  the  claims  of  115  Am.  St.  Rep.  1033,  105  N.  W. 

their  creditors,  see  note  in  6  L.R.A.  1031,  1135. 
(N.S.)  235. 
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§  3618.  Sale  of  proi:)erty :  assignee  of  may  .sue. 

§  3619.  Parties:  assignor  and  assignee:  collateral  securitJ^ 

§  3620.  Parties :  assignment  after  loss. 

§  3621.     Parties:  trustees:  "sold  but  not  removed:"  "their  own  but  held  in 
trust." 

§  3622.     Parties:  consignor  and  consignee. 

§  3623.     Parties :  carriers. 

§  3624.     Beneficiaries :  who  may  sue. 

§  3625.     Same  subject:  wife:  widow. 

§  3626.     Same  subject :  children. 

§3627.     Same  subject :  children:  guardian. 

§  3628.     Same  subject :  partners. 

§  3629.     Insurance  as  members  of  a  club. 

§  3630.     Parties :  personal  representatives :  administrator :  executor. 

§  3631.     Same  subject :  mutual  companies. 

§  3632.     Parties:  agents. 

§  3633.     Parties:  principal  disclosed:  undisclosed. 

S  3634.     Parties:  policy  to  husband  on  wife's  property. 

^  363-la.  Parties:  joinder:  husband  and  wife:  community  property:  home- 
stead. 
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3634b.  Parties :  husband :  wife :  mistake  in  name. 

3635.  Parties:  partners. 

3636.  Parties:  part  owner:  owner. 

3637.  Renewals :  who  may  sue. 

3638.  Parties :  sale  under  sheriff's  certificate. 

3639.  Joinder  of  parties :  who  may  be  joined. 

3640.  Same  subject :  nominal  partners. 

3641.  Joinder :  owner,  agent,  or  otherwise :  "for  whom  it  might  concern." 

3642.  Joinder:  mortgagor  and  mortgagee. 

3643.  Joinder :  heirs  :  children  :  husband  :  wife. 

3644.  Libellant :  insurer  may  be  made  colibelant  or  joined  with  insured  or 
made  party  defendant  in  certain  cases. 

3645.  Joinder :  policy  as  collateral :  stockholders. 

3646.  Joinder  of  parties:  statutes. 
3646a.  Joinder  of  parties :  guarantee  insurance. 

3647.  Misjoinder  of  parties :  who  need  not  be  joined. 

3648.  Open  policy:  who  may  sue. 

3649.  Double  insurance:  parties  defendant. 

3650.  Parties :  charterers. 

§  3651.     Parties :  bonds  with  state  treasurer. 

§  3652.     Suit  by  treasurer  of  mutual  insurance  company, 

§  3653.     Parties :  insolvency :  stockholders :  attorney  general. 

§  3654.     Parties :  manager  of  mutual  insurance  company. 

§  3655.     Parties:  receivers. 

§  3656.     Corporate  franchise  usurpation :  parties. 

§  3657,     Parties  defendant:  mutual  insurance  company. 

§  3658.     Parties:  insurance  company  against  wrongdoers. 

§  3658a.  Parties :  indemnity  against  liability,  or  for  losses  paid  employees 
or  third  persons. 

§  3658b.  Same  subject:  privity  of  contract:  employee  against  insurer, 

§  3658c.  Same  subject :  employee  against  assurer  continued. 

§  3658d.  Same  subject :  employee  against  insurer  continued :  insolvency  of 
assured. 

§  3658e.  Same  subject :  stipulation  that  insurer  defend. 

§  3658f.  Same  subject :  withdrawal  of  insurer  from  defense  of  suit. 

§  3658g.  Same  subject :  dismissal  of  parties. 

§  3658h.  Same  subject :  employer  against  insurer. 

§  3658i.    Same  subject :  real  party  in  interest :  legal  owner :  beneficial  own- 
er: elevator  policy. 

§  3658J.    Same  subject:  as.signee  of  insured:  misjoinder, 

§  3658k.  Same  subject:  joinder:  insurer  and  employee:  employee  and  re- 
ceiver. 

§  36581.    Privity  of  contract:  i)arties:  lessee  or  liis  assignee  against  insurer. 

§  3658m.  Parties :  insurer:  intervention. 
Joyce  Ins.  Vol.  V.— 373.         5953 
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§  3607.  Who  may  be  parties  to  the  action:  generally.— In  the 
consideration  of  this  question  a  distinction  should  be  made  between 
those  cases  in  which  there  is  no  right  of  action  under  the  poUcy, 
aii  in  case  of  an  insurance  procured  by  one  who  has  no  insurable 
interest,  or  where  the  insurance  is  illegal  in  itself,  and  those  cases 
in  which  there  is  a  right  of  action  in  some  person,  but  there  is  a 
doubt  as  to  whom.  In  determining  who  may  be  parties,  the  same 
general  principles  govern,  as  a  general  rule,  as  in  other  contracts.* 
To  maintain  an  action  upon  a  contract  of  insurance,  as  u])on  any 
other,  there  must  be  a  privity  between  the  parties,^  except  where 
statutory  regulations  provide  otherwise.  It  would  be  impossible  to 
lay  down  a  rule  applicable  in  all  cases  or  under  all  circumstances, 
as  in  many  of  tlie  states  codes  and  statutes  are  in  existence  regu- 
lating actions,  and  giving  to  certain  parties  the  right  to  sue  in  their 
own  names,  which  under  common  law  they  did  not  possess.^ 

In  actions  upon  insurance  policies  of  mutual  benefit  societies  the 
right  of  persons  to  sue  upon  such  contracts  depends  almost  entirely 
upon  the  articles  of  association  and  by-laws,  which  enter  into  and 
form  a  part  of  the  contract  with  such  organizations,  as  well  as 
upon  the  exact  stipulations  of  the  contract  itself,  and  it  may  happen 
that  one  who  under  other  insurance  contracts  would  not  be  a  party, 
may  under  contracts  in  such  societies  have  a  right  of  action  in  his 
own  name.' 

Where  a  party  contracts  for  the  insurance  of  property,  and  pays 
the  premium,  and  the  loss  is  made  payable  to  him,  the  agreement 
to  pay  the  loss  is  a  contract  with  the  person  who  pays  the  considera- 
tion, and  he  has  a  right  of  action  in  his  own  name  for  the  loss, 
although  the  insurance  is  in  the  name  of  another.^  And  the  fact 
that  a  person  has  not  taken  out  a  liquor  license  will  not  prevent  her 
from  recovering  for  a  loss  under  a  policy  insuring  the  liquors, 
where  there  is  no  policy  stipulation  to  the  contrary.^    If  insurance 

*  United    States    Life    Ins.    Co.    v.  are  considered  throughout  this  treatise 

Ludwig,  103  111.  305.  wherever  applicable. 

On  who  is  real   party  in  interest  '  See   Rosenberger  v.   Washington 

bv  whom  action  on  insurance  policy  Mutual  Fire  Ins.  Co.  87  Pa.  St.  207. 

must    be    brought,    see    note    in    (14  As   to   mutual   companies,   benefit, 

L.R.A.   Gl.j.      "  etc.,  societies,  see  c.  XVII.  ( §§  340  et 

5  Friemansdorf  Co.  v.  Watertown  seq.)  ;  c.  XVIII.  (§§  345  et  seq.)  ; 
Ins.  Co.  1  Fed.  68,  s.  c.  Fed.  Cas.  c.  XIX.  (§§  350  et  seq.)  ;  c.  XX.  (§§ 
No.    5,119a    and    cases    there    cited;  364  et  seq.)  herein. 

Bates    V.    Equitable    Fire    &    Marine  ^  Traders'  Ins.  Co.  v.  Pacaud,  150 

Ins.  Co.  10  Wall.   (77  U.  S.)   33,  19  111.  245,  41  Am.  St.  Rep.  355,  37  N. 

L.  ed.  882;  Fairchild  v.  North  East-  E.  460. 

em  Mutual  Life  Ins.  Assoc.  51  Vt.  9  Feibleman    v.     Manchester    Fire 

613.  Assur.  Co.  108  Ala.  180,  19  So.  540. 

6  Statutory  or  code  provisions  af-  As  to  unlawful  business;  legality 
fecting  actions,  rights  and  remedies  of  insurance,  see  §  2536  herein. 
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agents  acting  without  authority  in  the  premises  induce  persons  to 
apply  for  insurance  upon  the  representation  that  loans  will  be  made 
but  no  loans  are  effected,  and  no  insurance  written  such  persons, 
and  not  the  agent  who  advanced  the  premiums  are  the  proper 
parties  to  sue  for  return  of  premiums." 

Policyholders  have  certain  rights  in  cases  of  reinswrance,  which 
we  have  considered  elsewhere,"  but  it  is  decided  that  the  original 
insured  cannot  sue  upon  a  strict  contract  of  reinsurance  especially 
where  the  code  provides  that  a  suit  shall  be  brought  in  the  name  of 
the  party  in  whom  the  legal  interest  in  contracts  express  or  implied 
is  vested. ^'^  Although  a  mere  contract  of  reinsurance  creates  no 
privity  between  the  original  insured  and  the  reinsurer,  still,  where 
the  loss  or  risk  is  expressly  assumed  by  the  reinsurer  the  original 
insured  may  sue  on  such  contract  as  having  been  made  for  his 
benefit.^^ 

§  3608.  Contract  under  seal:  who  may  sue. — It  is  generally  held 
that  an  action  upon  a  contract  of  insurance  under  seal  must  be 
brought  in  the  name  of  the  covenantor,"  as  he  alone  is  entitled 
to  recover  for  the  benefit  of  those  whose  interests  may  be  covered 
by  the  policy  as  beneficiaries.  So  where  a  policy  under  seal  was 
issued  and  an  assignment  was  made,  but  not  under  seal,  it  was  held 
that  the  assured  was  the  proper  party  to  sue.^*  And  where  an  in- 
surance was  under  seal  upon  the  life  of  R.,  the  application  being 
signed  by  E.  for  F.,  the  contract,  however,  being  made  with  R.  and 

1°  Burns  &  Reilly  Real  Estate  Co.  Pa.  St.  223,  47  Am.  Dec.  509.  See 
V.  Philadelphia  Life  Ins.  Co.  239  Pa.  as  to  action  of  assumpsit  or  cove- 
St.  22,  86  Atl.  42.  nant    on    sealed    policy,    Mitchell   v. 

As  to  return  of  premiums  and  as-   Union  Life  Ins.  Co.  45  Me.  104,  71 
sessments,  see  §§  1390  et  seq.  herein,   Am.  Dec.  529;  4  Thompson's  Comm. 
who  may  recover  back  premiums,  see   on  Corp.  sec.  5071. 
§§  1428  et  seq.  herein.  Policy  need  not  be  under  seal,  see 

As  to  agent's  rights  as  to  premiums,    §§  176,  180  herein, 
see  §§  698  et  seq.  herein.  Renewal   need  not  be  under  seal, 

As  to  payment  by  and  liability  for    see  §  1469  herein, 
premium  of  agent  or  broker,  see  §        Seal;    parties    to    action;    benefi- 
1150  herein.  claries,  see  §  3624  herein. 

^^  See  §§  135  et  seq.  herein.  Seal;  assignee;  parties,  see  §  3619 

^^  North  Briti-sh  &  Mercantile  Ins.    herein. 
Co.  V.  Speer,  7  Ga.  App.  330,  66  N.        A   statutory   abolition    of   the   use 
E.  815;  Ga.  Civ.  Code  1895,  sec.  4989,   of  private  seals  places  all  contracts 
.see  §  135  et  seq.  herein.  upon  the  same  footing  as  simple  con- 

^^  Travelers  Ins.  Co.  v.  California  tracts.  Montgomery  v.  Dresher,  90 
Ins.  Co.  1  N.  Dak.  151,  8  L.R.A.  769,  Neb.  632,  38  L.R.A.(N.S.)  423,  134 
45  N.  W.  703.  N.  W.  251. 

"  De    Bolle    v.    Pennsylvania    Ins.        ^^  Bayles  v.  Hillsborough  Ins.  Co. 
Co.  4  Whart.  (Pa.)  08,  ■;}3  Am.  Dec.    27  N.  J.  L.  163. 
38;   American   Ins.   Co.   v,  Insley,   7 
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his  represculatives,  the  insurer  agreeing  to  pay  the  amount  stated 
in  the  policy  to  F.  and  his  representatives,  it  was  decided  that  the 
action  should  have  been  brought  in  the  name  of  R,  as  he  was 
the  covenantor. ^^  So  also  where  a  policy  was  issued  under  the 
company's  seal  to  A  ]>  for  account  of  C,  and  C  brought  the  action, 
stating  in  his  declaration  that  he,  through  and  by  his  agents  and 
attorneys  in  his  own  name,  procured  insurance,  it  was  held  that  he 
could  maintain  the  action.^''' 

§  3609.  "For  whom  it  may  concern :  "  who  may  sue. — The  weight 
of  authority  as  to  who  may  sue  upon  a  policy  containing  the  clause 
"for  whom  it  may  concern"  or  other  clause  of  similar  import  is, 
that  the  person  suing  must  have  had  an  interest  in  the  property 
insured  both  during  the  risk  and  at  the  time  of  the  loss.  He  must 
be  one  whose  interest  was  intended  to  be  covered  when  the  policy 
was  issued,^^  although  Mr.  Parsons  says  this  phrase  "applies  only  to 
those  who  ...  at  the  tmie  of  the  insurance  .  .  .  then 
had  an  insurable  interest  in  the  subject-matter."  ^^ 

Under  such  clause  extrinsic  evidence  is  admissible  to  show  the 
real  parties  in  interest,  and  who  is  entitled  to  sue  upon  the  policy.^" 


^^  Flynn   v.   North   American   Life  Neio  York. — Waring  v.  Indemnity 

Ins.  Co.  115  Mass.  449.  Fire  Ins.   Co.  45  N.  Y.  606;   Stien- 

^"^  Maryland   Ins.    Co.   v.    Graham,  bach  v.  Rhinelander,  3  Johns.   Cas. 

3  Har.  &  J.   (Md.)  62.  (N.  Y.)    269;   Turner  v.  Burrows,  5 

18  See  §§  618,  920  herein.  Wend.    (N.    Y.)    541;    Lawrence    v. 

United  States. — Hooper  v.  Robin-  Sebor,  2  Caines  (N.  Y.)  203;  Law- 
son,  8  Otto  (98  U.  S.)  528;  Graves  rence  v.  Van  Home,  1  Caines  (N. 
&  Barnewall  v.  Boston  Marine  Ins.  Y.)  276. 

Co.  2  Craneh  (6  U.  S.)  419,  2  L.  ed.  Pennsylvania. — Stetson    v.    Insur- 

324;    Bauduv   v.   Union    Ins.    Co.    2  ance  Co.  4  Phila.  (Pa.)  8. 

Wash.   (U.  S.  C.  C.)   391,  Fed.  Cas.  See  1  Arnould  on  Marine  Ins.  (Per- 

No.  1,112;  Young  &  Seamans  v.  Lor-  kins'  ed.  1850)  pp.  24,  *25,  239,  *232; 

ing,  1  Mason  (U.  S.  C.  C.)  *128.  Id.  (9th  ed.  Hart  &  Simey)  sec.  170, 

Louisiana. — Duncan    Wingfield    &  pp.  230  et  seq. ;  Id.  See.  251  et  seq., 

Co.  V.   Sun  Mutual  Ins.   Co.  12  La.  pp.    331    et    seq.      See    §§    619,    720 


Ann.  486. 

Maine. — Folson  v.  Merchants  Mut- 
ual Marine  Ins.  Co.  38  Me.  414. 

Maryland. — Augusta  Insurance  & 
Banking  Co.  v.  Abbott,  12  Md.  348; 
Newson's  Adm'r  v.  Douglass,  7  Har. 
&  J.  (Md.)  417. 

Massachusetts. — Finney  v.  Bedford 
Commercial  Ins.  Co.  8  Met.  (49 
Mass.)  348;  Finney  v.  Fairhaven  Ins. 
Co.  5  Met.  (46  Mass.)  192;  Rider  v. 
Ocean  Ins.  Co.  20  Pick.  (37  Mass.) 
259. 

New  Jiampshire. — Sanders  v.  Hills- 
borough Ins.  Co.  44  N.  H.  238. 
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(text  after  note  13)  920,  1689  et  seq. 
herein. 

1^  1  Parsons  on  Marine  Ins.  (ed. 
1868)  46. 

20  United  States.— Ciitleii  &  Keith 
V.  Pacific  Ins.  Co.  1  Paine  (C.  C.) 
594,  Fed.  Cas.  No.  2,517. 

J^aine. — Stephenson  v.  Piscataqua 
Fire  &  Marine  Ins.  Co.  54  Me.  55. 

Maryland. — Fire  Ins.  Assoc.  Ltd. 
of  England  v.  Merchants'  &  Miners' 
Transportation  Co.  66  Md.  339,  7 
Atl.  905. 

Massachusetts. — Shawmont  Sugar 
Refining  Co.  v.  Hampden  Mutual  Ins. 
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No  written  transfer  is  needed.  The  party  whose  interests  is  cov- 
ered at  the  time  of  the  loss  and  whose  interest  was  intended  to  be 
insured  should  bring  the  action.^  So  where  property  was  mort- 
gaged by  the  owner  for  its  full  value,  and  the  policy  made  "for 
account  of  whom  it  might  concern."  it  was  held  that  action  was 
properly  instituted  in  the  name  of  the  mortgagees,  and  the  mort- 
gagor w'as  not  a  necessary  party.^  And  in  such  cases  it  has  been 
decided  that  there  may  be  a  joinder  of  parties;  as  where  a  policy 
was  issued  to  A  for  whom  it  might  concern,  and  indorsed  thereon 
"for  A,  B,  and  C,  each  one-third,  payable  to  A  in  case  of  loss," 
it  was  held  that  A,  B,  and  C  might  sue  jointly.^  AVhere  a  policy 
containing  a  clause  of  this  nature  is  issued  to  one,  it  seems  that  he 
may  maintain  an  action  thereon  in  his  name  for  the  benefit  of 
those  whose  interests  were  intended  to  be  covered,  he  being  the 
trustee  of  an  express  trust  under  the  code.*  And  it  is  held  that  a 
person  in  whose  name  a  policy  is  issued  "for  whom  it  may  concern" 
may  maintain  the  action  in  his  own  name  for  the  benefit  of  the. 
remaining  part  owners,  even  where  one  of -them  during  the  pen- 
dency of  the  action  has  revoked  his  authority  to  claim  indemnity.^ 
But  where  such  an  insurance  is  effected,  and  before  action  is  com- 
menced the  right  of  the  nominally  insured  to  sue  is  revoked  Ijy 
those  for  whose  benefit  the  insurance  is  procured,  he  cannot  sue 
in  his  own  name  unless  he  is  authorized  by  the  policy  in  any  event, 
or  he  has  some  interest  in  it  which  the  other  party  cannot  defeat.^ 
Where  ah  insurance  policy  is  issued  to  one  with  the  clause  "for 
whom  it  may  concern,"  or  other  similar  clause,  and  the  insurer 
knows  that  the  one  in  whose  name  it  is  issued  intends  other  interests 

Co.  12  Gray  (78  Mass.)  540;  Finney  (N.  Y.)  72,  22  Am.  Dec.  567;  Knight 

V.    Bedford    Commereial    Ins.    Co.    S  v.  Eureka  Fire  &  Marine  Ins.  Co.  26 

Met.   (49  Mass.)   348,  350;  Davis  v.  Ohio  St.  064,  20  Am.  Rep.  778. 

Boardman,  12  Mass.  80.  ^  Rogers    v.    Traders'    Ins.    Co.    6 

New  TorA;.— Pacific  Ins.  Co.  v.  Cat-  Paige  Gh.  (N.  Y.)  583;  Cobb  v.  New 

lett,  4  Wend.   (N.  Y.)  75;  Lawrence  England  Mutual  Marine  Ins.   Co.  6 

V.  Sebor,  2  Caines   (N.  Y.)  203.  Gray  (72  Mass.)  192. 

In  Burrows  v.  Turner,  24  Wend.  As  to  mortgagor  and  mortgagee  as 

(N.  Y.)    276,  35  Am.  Dee.  622,  the  parties,  see  §§  3611-3614,  3642  herein, 

court  says:    "It  is  the  constant  prac-  ^  Williams  v.  Ocean  Ins.  Co.  2  Met. 

tice  to  show  by  proof  the  real  owner  (43  Mass.)  303. 

when   the   insurance   is  general,   for  *  Sturm  v.  Atlantic  Mutual  Ins.  Co. 

whom  it  may  concern:"     Haynes  v.  38  N.   Y.   Sup.   Ct.  281;   Hughes  v. 

Rowe,  40  Me.  181.  Mercantile  Ins.  Co.  44  How.  Pr.  (N. 

MOammoor  v.  California  Ins.  Co.  Y.)  351,  357;  Bridge  v.  Niagara  Ins. 

40   Fed.   847.     See  Ballard  v.  Mer-  Co.  1  Hall  (N.  Y.)  247. 

chants  Ins.   Co.  9  La.   258,  29   Am.  ^  Copeland  v.  Mercantile  Ins.   Co. 

Dec.  444.     See  Sleeper  v.  Union  Ins.  6  Pick.  (23  Mass.)  198. 

Co.  65  Me.  385,  20   Am.   Rep.  706;  ^  Meed  v.   Pacific  Ins.  Co.  1  Met. 

JeflEerson  Ins.  Co.  v.  Cotheal,  7  Wend.  (42  Mass.)  166. 
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than  his  own  to  be  covered,  the  person  or  persons  holding  such  in- 
terests may  maintain  an  action  against  tlie  insurer.'  Where  an 
insurance  Avas  effected  ''on  ship  for  whom  it  may  concern,"  and 
the  insured  averred  in  the  declaration  that  it  was  for  himself  and 
J.  S.,  in  certain  proportion,  it  was  held  that  the  action  was  well 
brought  by  the  insured  alone.*  And  under  a  policy  insuring  A 
"for  whom  it  may  concern,"  made  payable  to  B,  and  B's  claim 
had  been  satisfied  before  the  commencement  of  the  action,  it  was 
decided  that  the  rights  and  duties  of  the  parties  were  the  same  as  if 
the  clause  making  the  loss  payable  to  B  had  not  been  in  the  policy.' 
Where  a  policy  is  procured  by  the  insured  for  their  own  benefit, 
and  in  respect  to  property  in  which  they  claim  an  ownership,  they 
may  recover  thereon  although  it  is  expressed  to  be  ''for  account  of 
whom  it  ma}^  concern."  ^^  Upon  an  understanding  between  insurer 
and  insured  that  a  party  procuring  an  insurance  with  such  a  clause 
in  it  shall  act  as  agent  of  the  insurer,  it  would  seem  that  the  agent 
may  sue  for  the  benefit  of  the  insured.  Thus,  a  policy  was  made  to 
A  "for  whom  it  might  concern,"  it  being  understood  between  the 
parties  that  A  should  act  as  agent  of  the  insurer.  B  and  D  applied 
to  A  for  insurance  upon  property  they  wished  to  forward  to  C,  and 
A  granted  the  policy  with  indorsement  upon  it.  In  an  action  upon 
the  policy  it  was  held  to  have  been  properly  brought  by  A  for  the 
use  of  C.^^  An  insurance  company  issued  a  policy  to  A  upon  a  ship 
of  the  Steamship  Samana  Company  "on  account  of  whom  it  may 
concern,"  containing  also  this  further  clause,  "Any  change  of  in- 

'A  policy  was  issued  to  one  "on  Fed.   Gas.   No.   G,919.     But  under  a 

account    of    whom    it    concerns,    loss  similar  state  of  facts  it  was  held  that 

payable  to  his  order,"  and  the  insurer  there  could  be  no  recovery  by  the  as- 

knew  that  he  intended  other  interests  signee  of  the  owner.    This  case,  how- 

than  his  own  to  be  covered,  the  terms  ever,  apparently  turns  upon  the  ques- 

of  the  policy  forbidding  assignment  lion     of     assignment:       Minturn    v. 

without   consent    in   writing.     Healy  Manufacturers'  Ins.  Co.  10  Gray  (76 

deposited  tlie  policy  with  the  one  as  Mass.)  501. 

collateral  whose  interest  he  intended  *  Ward  v.  Wood,  13  Mass.  539. 

to  secure  when  procuring  the  policy.  ^  Rider  v.  Oc^ean  Ins.  Co.  20  Pick. 

In  this  case  it  appeared  that  A  was  (37  Mass.)  259.    And  the  court  says 

the  owner  of  the  goods  at  the  time  the  plaintiff  "had  a  right  to  enforce 

of  insurance:     Aldrich  v.  Equitable  the  policy  in  his  own  name  for  the 

Safety  Ins.  Co.  1  Wood.  &  M.    (C.  benetit  of  whomever  it  concerned  or 

C.)    272,  Fed.   Cas.   No.   155,   citing  the  action  might  have  been  brought 

Farrow  v.   Commonwealth,  18  Pick,  in  the  name  of  the  cestui  que  trust:" 

(35  Mass.)  53;  Jefferson  v.  Cotheal,  Farrow   v.    Commonwealth    Ins.    Co. 

7  Wend.    (N.   Y.)    73,  22  Am.  Dec.  18  Pick.  (35  Mass.)  53. 

567 ;   Cooke  v.   Batchellor,  3  Bos.  &  ^°  New  York  v.  Hamilton  Fire  Ins. 

P.  149;  Sargent  v.  Morris,  3  Bam  &  Co.  10  Bosw.   (N.  Y.)  537. 

Aid.  277,  22  R.  R.  382 ;  Hurlbert  v.  ^^  Protection  Ins.  Co.  v.  Wilson,  6 

Pacific  Ins.  Co.  2  Sum.  (C.  C.)  471,  Ohio  St.  553. 
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terest  in  the  vessel  hereby  insured  shall  not  affect  the  validity  of 
the  policy."  The  company  contracted  in  case  the  ship  was  lost 
to  pay  the  sum  due  to  the  Samana  Company.  The  ship  was  sold 
to  the  B.  Company,  was  lost,  and  the  B.  Company  transferred  the 
policy  inuring  to  it  as  vendee  to  the  Samana  Company,  who  was 
practically  the  same  as  the  plaintiff  in  this  action.  The  rights  of 
the  Samana  Company  were  also  transferred  to  the  plaintiff.  It  was 
held  that  the  clause  ''any  change  of  interest,"  etc.,  .extended  the 
provisions  of  the  policy  to  the  vendee,  and  that  the  plaintiff,  under 
assignment  from  the  vendee,  could  sue  in  his  own  name  under  the 
clause  "on  account  of  whom  it  may  concern."  ^^  Under  clauses  of 
this  nature  the  personal  representative  of  a  part  owner  may  sue  for 
the  amount  due  on  the  policy,  even  where  the  part  owner  has  mort- 
gaged his  share.^^  In  a  Pennsylvania  case  decided  in  1887,  D.  con- 
tracted with  N.  to  build  a  house  for  D.,  and  under  the  contract  N. 
was  to  keep  the,  property  insured  "for  whom  it  may  concern." 
Added  to  this  clause  was  a  stipulation  that  in  case  of  loss  the  money 
was  to  be  divided  according  to  the  agreement.  The  plaintiff,  M., 
was  a  materialman,  and  claimed  the  benefit  of  the  insurance  un- 
der the  clause  as  to  the  division  of  the  money  in  case  of  loss 
nullified  by  the  former  clause,  so  that  the  policy  was  only  intended 
for  D.  and  N.  The  court  says:  "Was  the  clause  quoted  above 
made  for  the  plaintiff's  benefit?  If  it  was  they  may  sue  upon 
it,  although  they  are  not  parties  to  the  instrument;"  and  con- 
tinuing says,  referring  to  D.  and  N. :  "In  our  opinion,  these  were 
the  only  interests  the  parties  had  in  view,  for  they  immediately 
go  on  to  provide  that  in  case  of  loss  the  indemnity  shall  be  divided 
between  the  parties  hereto.  This  is  a  plain  declaration  that  the 
persons  'whom  it  may  concern'  are  'the  parties  hereto,'  and  since 
no  provision  follows  that  after  division  the  proceeds  are  held  by 
either  for  the  benefit  of  any  other  person,  .  .  .  they  (plain- 
tiffs) could  themselves  insure  their  interest  in  the  building."  ^* 
If  a  policy  is  issued  to  the  manager  of  a  warehouse  for  the  account 
of  whom  it  may  concern,  he  may,  upon  the  happening  of  a  loss, 
maintain  an  action  on  the  policy  in  his  own  name  to  recover  the 
value  of  goods  destroyed,  and  out  of  the  recovery  pay  himself  to 
the  extent  of  his  interest,  and  the  balance  he  will  hold  for  the 
benefit  of  the  owners  of  the  property  destroyed.^^ 

12  Duncan  V.  China  Mutual  Ins.  Co.  (Pa.)    277,  10   Atl.  766.     This  case 

129  N.  Y.  237,  29  N.  E.  76,  aff'g  39  was  adversely  commented  upon  in  the 

N    Y.  St.  R.  248,  41  N.  Y.  St.  Rep.  Central    Law    Journal    of    Nov.    18, 

368,  45  Alb.  L.  J.  79.  1887,  vol.  25,  No.  20. 

"  Sleeper  v.  Union  Ins.  Co.  65  Me.  ^^  Morotoek  Ins.   Co.  v.  Cheek,  93 

385,  20  Am.  Rep.  706.  Va.  8,  57  Am.  St.  Rep.  782,  24  S.  E. 

"Mosser  v.  Donaldson,  7   Sadler  464. 

5959 


§§  3610,  36U  JOYCE  ON  INSURANCE 

§  3610.  Parties:  in  name  of  assured. — The  general  rule  is  that 
actions  upon  policies  of  insurance  are  generally  brought  in  the 
name  of  the  assured,  unless  others  are  also  named  in  the  policy  as 
parties  intended  to  be  insured. ^^  So  where  0.  procured  a  policy 
upon  property,  ''loss,  if  any,  payable  to  T.  as  his  interest  may 
appear,"  and  O.  had  secured  T.  his  debt  to  him  by  a  deed  of  trust 
of  the  premises,  the  court  held  that  0.  only  could  maintain  the 
action. ^■'^  As  we  have  above  stated,  however,  statutory  or  code  pro- 
visions must  be  considered  which  determine  who  are  the  proper 
parties  plaintiff  or  defendant.^*  It  is  held  in  New  Hampshire 
that  the  action  upon  a  policy  issued  by  a  mutual  fire  insurance 
company  should  be  brought  in  the  name  of  the  insured  who  gives 
the  premium  note,  and  by  so  doing  becomes  a  member  of  the 
company. ^^ 

§  3611.  When  mortgagor  may  sue. — Where  a  policy  is  issued  to 
the  mortgagor  to  cover  his  interest  alone,  the  action  must  be 
brought  in  his  name,  as  the  mortgagee  has  no  rights  under  the 
policy  which  would  enable  him  to  sue  in  his  own  name.^°  And 
where  a  mortgagor  procures  insurance  to  himself,  loss  made  pay- 
able to  the  mortgagee,  the  mortgagor  may  sue  either  where  the 
mortgage  has  been  paid  or  an  express  consent  has  been  given  him 
by  the  mortgagee  to  sue.^    In  the  Federal  courts  it  appears  to  have 

16  Ward  V.  Wood,  13  Mass.  539;  Me.  500;  Coates  v.  Pennsylvania  Fire 
Davis  v.  Boardmau,  12  Mass.  SO.  Ins.   Co.  58  Md.  172,  42  Am.  Rep. 

•  As   to    action    against    wrongdoer,  327;    Jackson    v.    Farmers'    Mutual 

etc.,  in  name  of  assured,  see  §  3658  Fire  Ins.  Co.  5  Gray  (71  Mass.)  52; 

herein.  Turner  v.   Quincy  Mutual  Fire  Ins. 

17  Thatch  V.  Metropole  Ins.  Co.  11  Co.  109  Mass.  568 ;  Carter  v.  Rockett, 
Fed.  29,  3  McCrary  (C.  C.)  387.  8  Paige  (N.  Y.)  437.    But  see  Garden 

18  See  §  3607  herein.  v.  Ingram,  23  L.  J.  Ch.  478. 
i^Nevins    v.    Rockingham    Mutual        In    Coates    v.    Pennsylvania    Fire 

Fire  Ins.  Co.  25  N.  H.  (5  Fost.)  22;  Ins.   Co.  58  Md.   172,  48  Am.   Rep. 

Blanchard  v.   Atlantic   Mutual   Fire  327,    the    court    said:      "There    was 

Ins.  Co.  33  N.  H.  9.  no    consideration    moving    from    the 

20  United   States. — Columbian    Ins.  mortgagee  to  the  compatay,  and  the 

Co.  v.  Lawrence,  10  Pet.  (35  U.  S.)  company  assumed  no  enhanced  risk 

507,  9  L.  ed.  512.  or  burden   in  consenting  to  pay  the 

Illinois. — Illinois  Fire  Ins.   Co.  v.  insurance   money   to   the   mortgagee. 

Stanton,  57  111.  354.  This    .    .    .    disposition  of  the  money 

New  Jersey. — Flanagan  v.  Camden  was      an     arrangement     .     .     .     be- 

Mutual  Ins.  Co.  25  N.  J.  506.  tween   the  assured  and  the  mortga- 

New     York.— Cono\er    v.     Mutual  gee,     .     .     .     and    was    not    of    the 

Ins.  Co.  3  Denio   (N.  Y.)   254,  aff'd  essence  of  the  company's  obligation. 

1  N.  Y.  290,  4  How.  Prac.  365.  The   right   to   the   money   really   ac- 

England. — Richards  v.  Liverpool  &  crued  to  the  assured  in  case  of  loss 

London  Fire  &  Life  Ins.   Co.  25  U.  by   virtue   of  their  having   been   the 

C.  Q.  B.  400.     See  §  3614  herein.  contracting  party,  of  their  property 

1  Patterson  v.  Triumph  Ins.  Co.  64  being  the  subject  of  insurance,  and 
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been  held  that  the  mortgagor  to  whom  the  policy  was  issued  was 
the  proper  person  to  sue  in  all  cases,  notwithstanding  the  fact  that 
the  insurance  was  made  payable  to  the  mortgagee.^     So  where  a 

of  their  having  paid  the  premiums  of  practice,  which  requires  that  all 
which  constituted  the  consideration,  suits  shall  be  instituted  in  the  name 
But  because  of  their  direction,  sim-  of  the  party  in  interest,  where  the 
ply  incorporated  at  their  instance  in  courts  have  allowed  a  suit  to  be 
the  policy,  and  not  because  of  any  prosecuted  in  the  name  of  the  person 
independent  liability  incurred  to  the  to  whom  the  loss  was  payable  where 
mortgagee  by  the  company,  the  mort-  it  was  made  to  appear  that  the  entire 
gagee  was  designated  as  the  recipi-  sum  insured  or  due  upon  the  policy 
ent  of  the  payment.  ...  It  is  Avas  going  to  the  party  bringing  the 
true  that  by  reason  of  this  provision,  suit,  because  such  person  was  really 
the  mortgagee  acquired  such  an  in-  the  only  person  actually  interested 
terest  under  it  that  suit  could  have  in  the  event  of  the  suit;  and  the 
been  brought  by  it  had  it  so  elected."  same  rule  has  been  held  in  the  state 

On  who  may  maintain  action  for  of  Wisconsin,  because  the  state  of 
proceeds  of  policy  taken  in  mort-  Wisconsin  has  adopted  bodily  almost 
gagor's  name  for  benefit  of  mort-  the  New  York  code,  and  there  are  a 
gagee,   see   note   in    25   L.R.A.    300.   few  cases  in  some  of  the  other  states, 

2  Friemansdorf  v.  Watertown  Ins.  depending  upon  similar  reasons.  But 
Co.  1  Fed.  68,  Fed.  Cas.  No.  5,119a.  the  general  scope  of  authority 
The  court  says  in  this  case:  "I  throughout  the  United  States,  unless 
have  no  doubt  but  what  the  authori-  it  is  otherwise  held  by  reason  of  some 
ties,  both  in  the  state  of  Illinois  statutory  legislation,  has  been  and 
and  in  the  United  States,  have  now  now  is  that  this  class  of  policies  are 
settled  the  law  beyond  all  question  really  to  be  held  as  eonti'acts  between 
of  challenge,  as  far  as  this  court  is  the  insurance  company  and  the  mort- 
concerned,  that  upon  a  policy  Uke  gagor,  and  that  any  act  on  the  part 
this,  issued  to  a  mortgagor  and  with  of  the  mortgagor  which  voids  the 
the  loss  directed  to  be  paid  to  a  policy,  such  as  the  violation  of  any 
mortgagee  or  other  encumbrancer  or  of  the  conditions  of  the  policy,  is 
lienholder,  the  suit  must  be  instituted  good  as  against  the  mortgagor  or 
in  the  name  of  the  mortgagor,  and  the  person  to  whom  the  loss  is  pay- 
cannot  be  instituted  in  the  name  of    able." 

the  mortgagee  or  the  person  to  whom        See  the  following  cases: 
the  loss  is  made  specifically  payable.        United   States. — Thatch   v.  Metro- 
The    contract   is    really    between    the    pole  Ins,  Co.  11  Fed.  29,  3  MeCrary 
insurance  company  and  the  owner  of    (U.  S.  C.  C.)  38  (,  11  Ins.  L.  J.  199. 
the  property  to  whom  the  policy  is        Alabama. — Fire   Ins.    Cos.   v.    Fel- 
is.sued.     Legally,  the  contract  is  be-   rath    (North    Bi'itish    &    Mercantile; 
tween  the  insurance  company  and  the   Germania  Fire;  &  Hanover  Fire)  77 
person  to  whom  the  policy  runs,  not   Ala.  194,  54  Am.  Rep.  58. 
to    whom   it    or   some    portion    of   it        Illinois. — St.  Paul  Fire  &  Marine 
may  be  made  payable  in  the  event   Ins.  Co.  v.  Johnson,  77  111.  598. 
of  the  loss:"  Bates  v.  Equitable  Fire       Maine. — Brunswick    Savings    Inst. 
&  Marine  Ins.  Co.  10  Wall.   (U.  S.)   v.  Commercial  Union  Ins.  Co.  68  Me. 
33,  19  L.  ed.  882;  Home  Ins.  Co.  v.    313,  28  Am.   Rep.  56,  8  Ins.  L.  J. 
Field,  53  III.   119.     The   court   con-   120. 

tinues:  "There  is  a  series  of  cases  Mat^sacJntsetts.  —  Sanford  v.  Me- 
in  the  state  of  New  York,  commen-  clianics  Mutual  Fire  Ins.  Co.  12  Cush. 
cing  since  the  adoption  of  their  code    (66  Mass.)   541;  Fogg  v.  Middlesex 
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policy  was  issued  to  one  II.,  and  indorsed  "payable,  in  event  of  loss 
to  the  property  on  said  farm  premises,  to  the  executors  of  the 
estate  of  Davenport,  as  mortgagors,  as  their  interests  may  appear," 
covering  buildings  and  personal  property  and  the  mortgage  was 
on  real  estate,  the  court  held  the  mortgagee  having  sued  in  his 
own  name,  that  he  was  not  the  proper  party  to  maintain  the 
action,  and  said:  ''We  are  of  the  opinion  that  the  plaintiff  below 
showed  no  rights  to  sue  upon  the  contract.  The  parties  to  this 
policy  were  H.  and  the  company.  ...  It  covers  jn'operty  not 
included  in  the  mortgage,  and  only  provides  for  payment  to  them 
of  the  insurance  money  due  upon  property  with  which  they  are 
concerned.  Upon  the  trial  it  appeared  that  other  property  was 
burned.  .  .  .  Now,  there  can  be  no  splitting  of  the  cause  of 
action  on  a  single  policy.  .  .  .  Their  interests  were  several,  not 
joint.  Under  such  circumstances  it  cannot  be  held  that  the  mort- 
gagees have  any  control  of  the  policy  which  would  authorize  them 
to  sue  upon  it.''  ^ 

Where  a  mortgagee  took  out  a  policy  to  cover  his  interest  for  the 
benefit  of  the  mortgagors,  and  agreed  that  in  case  of  loss  the 
sum  received  under  the  policy  should  be  credited  in  payment  of 
the  mortgage  debt,  it  was  held  that  the  suit  was  properly  brought 
in  the  name  of  the  mortgagor.*  Under  a  New  Hampshire  decision 
if  a  policy  is  made  payable  in  case  of  loss  to  the  mortgagee  to  the 
extent  of  the  mortgage  debt,  an  action  to  recover  such  debt  is  prop- 
erly brought  in  the  name  of  the  mortgagor  who  takes  out  the 
policy.^  So  where  insurance  is  effected  on  mortgaged  property 
payable  to  the  mortgagee  as  his  interests  may  appear,  the  bal- 
ance, if  any,  to  the  mortgagor,  and  the  amount  due  on  the  mort- 
gage is  less  than  the  loss  under  the  policy,  the  mortgagor  may 

Mutual  Fire  Ins.  Co.  10  Gush.  (64  New  York. — Bidwell  v.  Northwest- 
Mass.)  337;  Turner  v.  Quincy  Mu-  em  Ins.  Co.  16  N.  Y.  179;  Grosvenor 
tual  Fire  Ins.  Co.  109  Mass.  568;  v.  Atlantic  Fire  Ins.  Co.  12  N.  Y. 
Franklin  Sav.  Inst.  v.  Central  Mu-  Sup.  Ct.  517,  rev'd  17  N.  Y.  391. 
tual  Fire  Ins.  Co.  119  Mass.  240 ;  Fennsylvanm. — State  Mutual  Fire 
Smith  V.  Union  Ins.  Co.  120  Mass.  Ins.  Co.  v.  Roberts,  31  Pa.  St.  438; 
90;  Jackson  v.  Farmers'  Mutual  Fire  Jones  on  Mortgages  (4th  ed.)  sec. 
Ins.  Co.  5  Gray  (71  Mass.)  52.  408. 

Michigan.  —  Minnook   v.   Eureka  ^  Hartford  Fire  Ins.  Co.  v.  Daven- 

Fire  &  Marine  Ins.  Co.  90  Mich.  236,  port,   37   Mich.   609,   613,  7   Ins.   L. 

51  N.  W.  337,  distinguishing  Riche-  J.  228.    See  §  3614  herein, 

lieu    &    Ontario    Navigation    Co.    v.  *  ^-Etna  Ins.  Co.  v.  Baker,  71  Ind. 

Thames   &  Mersey   Marine  Ins.   Co.  102. 

58  Mich.  132,  24  N.  W.  547.  ^  Perry  v.  Dwelling-House  Ins.  Co. 

New   Jerse?/.— Franklin    Fire   Ins.  67  N.  H.  291,  66  Am.  St.  Rep.  668, 

Co.  y.  Martin,  40  N.  J.  L.  568,  29  33  Atl.  731. 
Am.  Rep.  271. 
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sue  for  the  difference.^  So  an  action  may  also  be  maintained  upon 
a  policy  by  insured,  although  it  contains  a  mortgage  clause  mak- 
ing loss,  if  any,  payable  to  a  named  mortgagee  as  interest  may 
appear,  where  the  petition  alleges  that  the  mortgagee  gave  consent 
to  the  action  being  brought  in  insured's  name  and  the  testimony 
of  the  mortgagee  is  to  the  same  effect.'  Again,  under  a  A'ermont 
decision,  a  mortgagor  may,  to  the  extent  of  his  interest  and  for 
the  mortgagee's  benefit  maintain  suit  in  the  policy.^ 

Under  the  Massachusetts  standard  fire  policy  the  mortgagor  and 
mortgagee  may  each  maintain ,  an  action  in  his  own  name  to 
recover  to  the  extent  of  his  interest  as  the  policy  constitutes  a 
contract  between  them.^  It  has  also  been  held  in  that  state  that  a 
sale  on  execution  of  the  right  in  equity  to  redeem  the  insured  prop- 
erty does  not  preclude  the  mortgagor  from  recovering.^" 

Where  there  is  a  provision  in  the  policy  giving  the  insurers 
the  right  to  rebuild,  and  they  have  so  elected  but  failed  to  per- 
form their  part  of  the  agreement,  the  cause  of  action  is  in  the  in- 
sured, and  not  in  the  mortgagee,  since  the  company  is  bound 
upon  the  contract  to  rebuild  superseding  the  contract  to  insure, 
and  therefore  the  mortgagor  may  maintain  a  suit  for  specific  per- 
formance. ^^ 

If  the  mortgagee  disclaims  all  interest  under  a  policy  making 
the  loss  payable  to  him  the  insured  may  sue  thereon  in  his  own 
name.^^ 

In  conclusion,  it  may  be  stated  that  the  rights  of  the  mort- 
gagor, as  of  all  other  parties  to  the  contract,  to  sue  is  dependent  to 
a  great  extent  upon  the  codes  and  statutes  of  the  several  states. 
Undoubtedly,  the  rights  of  the  mortgagor  to  sue  may  also  be 
changed  by  the  mortgagee  clause  under  the  New  York  standard 
form  of  policy. ^^ 

§  3612.  When  mortgagee  may  sue. — The  weight  of  authority 
seems  to  be  that  the  mortgagee  may  recover  in  his  own  name  either 
where  his  interest  equals  or  exc(!eds  the  whole  loss,  or  the  whole 
value  of  the  proi)erty  destroyed,  or  where  he  is  the  one  in  whom 

^  Capital   City  Ins.   Co.   v.   Jones,  ^°  Strong    v.    Manufacturers'    Ins. 

128  Ala.  .361,  86  Am.  St.  Rep.  152,  Co.  10  Pick.  (27  Mass.)  40,  20  Am. 

30  So.  674.  Dee.   507. 

'  Schmidt    v.    Wiiliamsburgh    City  ^^  Heilmann    v.    Westchester    Fire 

Fire  Ins.  Co.  95  Neb.  43,  51  L.R.A.  Ins.  Co.  75  N.  Y.  7,  8  Ins.  L.  J.  53, 

(N.S.)    261,   144   N.   W.   1044.  88. 

8  Powers  V.  New  England  Fire  Ins.  ^^  Guire  v.  Hartford  Fire  Ins.  Co. 

Co.  69  Vt.  494,  38  Atl.  148.  40  N.   Y.   Supp.   300,   7  App.   Div. 

^  Swaine  v.  Teutonia  Fire  Ins.  Co.  575. 

222  Mass.   108,   109   N.   E.   825,  46  ^^  ggg  ^exj;  following  section  herein. 
Ins.  L.  J.  709.     See  this  case  under 
§  3614  herein. 
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the  entire  interest  in  the  policy  is  vested,  and  therefore  the  real 
party  to  the  contract,  or  where  he  himself  takes  out  the  policy 
and  pays  the  premium  thereon  provided  the  insurance  does  not 
exceed  the  mortgage  debt  and  is  upon  the  mortgaged  property  alone, 
or  where  the  whole  amount  due  has  been  assigned  and  becomes 
vested  in  the  mortgagee,  or  if  without  any  limitations  or  qualifica- 
tions the  whole  amount  due  has  become  payable  to  him.^*  In 
certain  other  cases,  however,  where  a  policy  is  indorsed  ''loss  pay- 

.^ble  to  ,   mortgagee,   as  his  interest   may   appear,"   it  is 

held  to  be  a  mere  appointment  or  direction,  making  him  simply  a 
payee,  and,  therefore,  not  entitled  to  maintain  the  suit  in  his 
own  name.^5    But  he  may  sue  as  coplaintiff  with  the  mortgagor,^^ 

^^  Alabama.— Capital  Citv  Ins.  Co.  shire  Fire  Ins.  Co.  54  Minn.  272,  40 

V.  Jones,  123  Ala.  3G1,  86  Am.   St.  Am.   St.  Rep.   325,  55  N.  W.  1130. 

Rep.  152,  30  So.  674;  Fire  Ins.  Co.  Mississippi.— Liowry   v.    Insurance 

V  Felrath,  77  Ala.  194,  54  Am.  Rep.  Co.  of  North  America,  75  Miss.  43, 
58.  1  Miss.  Dec.   (No.  1)   18,  37  L.R.A. 

J.r/,-ff».sas.— Burlington  Ins.  Co.  v.  779,  21  So.  664. 

Lowery,    61    Ark.    108,    54   Am.    St.  New  Hampshire.— Kadley  v.  New 

Rep.  196,  32  S.  W.  383.  Hampshire  Fire  Ins.   Co.  55  N.   H. 

Connecticut.   —  Meridan    Savings  110 :  Chamberlain  v.  New  Hampshire 

Bank  v.  Home  Mutual  Fire  Ins.  Co.  Fire    Ins.    Co.   55   N.    H.   249,   516. 

50    Conn.    396.  New     Yorfc.— Hastings    v.     West- 

ZZ?rHo/s.— Hartford  Fire  Ins.  Co.  v.  Chester  Fire  Ins.  Co.  73  N.  Y.  141 ; 

Olcott,  97  111.  439 ;  Westchester  Fire  Ennis  v.  Harmony  Fire  Ins.   Co.  3 

Ins.  Co.  V.  Foster,  90  111.  121.  Bosw.    (N.  Y.)   516. 

Indiana. — Franklin   Fire   Ins.    Co.  North  Dakota. — Traveler's  Ins.  Co. 

V  Wolff,  23  Ind.  App.  549,  54  N.  E.  v.  California  Ins.  Co.  1  N.  Dak.  151, 
772;    Burns    Rev.    Stat.    1894,    see.  8  L.R.A.  769,  45  N.  W.  703. 

251.  Utah.— Feck  v.  Girard  Fire  &  Ma- 

7ou-a.— Christenson  v.  Fidelity  Ins.  rine  Ins.  Co.  16  Utah,  121,  67  Am. 

Co.  117  Iowa,  77,  94  Am.  St.  Rep.  St.  Rep.  600,  51  Pac.  255. 

286,  90  N.  W.  495;  Bartlett  v.  Iowa  Fir^rinia.— Tilley     v.     Connecticut 

State  Ins.  Co.  77  Iowa,  86,  41  N.  W.  Fire  Ins.  Co.  86  Va.  811,  11  S.  E. 

579.  120,  14  Va.  L.  J.  205. 

Mame.— Motley  v.  Manufacturers'  Wisconsin.— Uammell    v.    Queen's 

Ins    Co.   29   Me."  337,   50   Am.   Dec.  Ins.  Co.  of  Liverpool  &  London,  50 

-  591.  Wis.  240,  6  N.  W.  805. 

Maryland. — Hanover  Fire  Ins.  Co.  Compare  Perry  v.  Dwelling  House 

of  N.  Y.  V.  Brown,  77  Md.   64,  29  Ins.  Co.  67  N,   H.  291,  68  Am.   St. 

Am.  St.  Rep.  386,  27  Atl.  314   (see  Rep.  668,  33  Atl.  731;  Kane  v.  Hi- 

§  3615  herein).  hernia  Mutual   Fire   Ins.   Co.   38  N. 

Massachusetts.  —  City  Five  Cent  J.  L.  441,  20  Am.  Rep.  409. 
Savings  Bank  v.   Pennsylvania  Fire  ^*  Brunswick  Savings  Inst.  v.  Corn- 
Ins.  Co.  122  Mass.  165.  mercial  Ins.  Co.  68  Me.  313,  28  Am. 

Michigan.— Barrett  v.   Union  Mu-  Rep.   56,   8   Ins.   L.   J.   120;    Martin 

tual  Fire  Ins.  Co.  7  Cush.  (61  Mass.)  v.  Frankhn   Fire  Ins.  Co.  38  N.  J. 

175;  Hopkins  Manufacturing  Co.  v.  L.   140,   20   Am.   Rep.   372.      See   § 

Aurora  Fire  &  Marine  Ins.   Co.  48  3614  herein. 

Mich.  148,  11  N.  W.  846.  ^^  Great  Western  Compound  Co.  v. 

Minnesota. — Maxey  v.  New  Hamp-  ^tna   Ins.    Co.   40   Wis.   373.      See 

§  3642  herein. 
5964 


PARTIES— PLEADINGS— PRACTICE  §  3612 

and  is  a  necessary  party,  but  separate  actions  cannot  be  main- 
tained to  recover  separately  the  amounts  payable  to  each  under  the 
policy.^'^  In  these  cases  the  riile  seems  to  be  that  whoever  sues 
upon  the  policy  must  be  able  to  enforce  the  whole  of  it,  and  con- 
sequently the  mortgagee  who  is  designated  as  payee  and  has  only 
a  f)artial  interest  in  the  property  which  the  policy  covers  can- 
not sue  thereon.  There  can  be  no  splitting  of  causes  of  action 
upon  a  single  action. ^^  The  mortgagee  under  such  a  clause  may 
bring  suit  in  the  name  of  the  mortgagor;  as  where  AV.  obtained  a 
policy  upon  property  mortgaged  to  him  by  H.,  the  policy  being  in 
favor  of  W,  "as  her  interest  may  appear,"  and  obtained  a  settle- 
ment of  the  policy  after  loss  without  Ws  knowledge.  The  ref- 
erees to  whom  the  matter  was  referred  found  that  -the  loss  did 
not  equal  Ws  mortgage.  The  court,  upon  the  question  of  W. 
being  concluded  by  the  award  of  referees,  held  that  he  was  not.^^ 

Under  the  Massachusetts  standard  fire  policy  the  mortgagee  or 
mortgagor  may  each  sue  in  his  own  name  to  the  extent  of  his 
interest.^" 

Again,  a  mortgagee  may  sue  upon  a  policy  made  payable  to  him 
as  his  interest  may  appear.^  So  the  mortgagee  under  a  tornado 
insurance  policy,  loss  payable  as  interest  may  appear,  may  sue 
thereon  for  the  loss  sustained.^  And  under  an  indorsement  in  a 
policy  that  the  loss,  if  any,  is  payable  to  the  mortgagee  as  his 
interest  may  appear  at  the  time,  he  has  such  an  interest  that,  in 
the  event  of  a  loss,  he  may  maintain  an  action.^ 

It  is  also  held  that  if  an  insurance  is  effected  on  property,  loss, 
if  any,  payable  to  the  mortgagee,  he  is  a  necessary  pai't  to  an  action 

1'  O'Neil  V.  Franklin  Fire  Ins.  Co.  Woodman,  not  being  a  party  or  privy 

of  Phila.  145  N.  Y.  Supp.  432,  159  to  the  reference,  is  not  concluded  or 

App.   Div.   513,  43   Ins.   L.   J.   388,  affected  by  the  award:''  Hall  v.  Fire 

ci^iwgr  Code,  see.  521;  Lewis  V.  Guard-  Association    of   Philadelphia,    64   N. 

ian  Fire  &  Life  Assur.   Co.  181  N.  H.  405,  13  Atl.  648;  Folsom  v.  Ori- 

Y.   392,   106   Am.   St.   Rep.  557,  74  ent  Fire  Ins.  Co.  59  N.  H.  54. 
N.   E.  224.  20  Swaine  v.  Teutonic  Fire  Ins.  Co. 

18  Hartford  Fire  Ins.  Co.  v.  Dav-  222   lAIass.   108,   109   N.   E.   825,  46 

enport,  37  Mich.  609.  Ins.  L.  J.  709.     See  this  case  under 

1^  "It     is     not     material     whether  §    3614   herein. 
Woodman  could  or  could  not  main-        ^  Berthold  v.  Clay  Fire  &  Marine 

•  tain    an    action    in    her    own    name  Ins.    Co.   2   Mo.    App.    311.      See    § 

against  the  defendant.    If  she  brings  3614  herein. 

suit  in  the  name  of  Hall,  hor  inter-        ^  Still  v.  Connecticut  Fire  Ins.  Co. 

est   as  the   real   plaintiff   will   be   as  of  llfd.  185  Mo.  App.  550,  172  S. 

fully   protected   as   it   she   were   the  W.  625. 

plaintiff    of    record.     .     .     .     What-        ^  Christenson   v.  Fidelity  Ins.  Co. 

ever  amount  was  secured  by  the  pol-  117  Iowa,  77,  94  Am.  St.  Rep.  286, 

icy  to  the  extent  of  the  mortgage  debt  90  N.  W.  495. 
was      due      to       Woodman.     ... 
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uii  the  policy,  though  the  intercist  of  the  iiiortgcigcc  is  less  than 
the  iiinouiit  of  the  iusaraiice.^*  80  in  Mississipjn  although  the 
interest  of  a  mortgagee  in  insured  property  is  les«  than  the  amount 
of  a  policy  thereon,  an  action  to  recover  his  loss  is  not  thereby 
prevented  if  the  policy  is  invalid  as  to  his  mortgagor,  but  valid 
as  to  his  interest.*  aIi hough  where  there  was  a  covenant  on  the 
part  of  the  mortgagor  to  keep  the  property  insured  for  the  l)enefit 
of  the  mortgagee,  but,  unknown  to  the  mortgagee,  he  procured  an 
insurance  in  his  own  name  for  a  leas  sum  than  the  agreement 
called  for  and  kept  it,  and  the  company,  having  no  knowledge 
of  the  terms  of  the  mortgage,  paid  the  loss  sustained  to  the  mort- 
gagor, it  was  decided  that  there  was  no  equitable  lien  on  the  part 
of  the  mortgagee  which  he  could  enforce  against  the  company  in 
the  mortgagor's  name.^  Again,  where  insurance  was  effected  for 
the  mortgagee's  benefit,  and  after  a  loss  the  mortgagee  conveyed 
the  land  on  whicli  the  building  stood  to  the  mortgagee,  and  de- 
livered the  bond  and  m.ortgage  to  him,  upon  which  the  mortgagee 
indorsed  that  the  debt  had  been  paid  and  the  mortgage  canceled, 
but  that  the  policy  was  to  remain  the  property  of  the  mortgagee, 
unaffected  by  the  payment  of  the  debt  and  surrender  of  the  mort- 
gage, it  was  held  that  the  mortgagee  could  maintain  an  action  on 
the  policy  subject  to  the  right  of  the  company  to  subrogation.^ 

A  mortgagee  is  also  a  proper  party  plaintiff  in  an  action  upon 
an  insurance  policy  for  the  benefit  of  the  mortgagee,-  and  a  judg- 
ment in  favor  of  such  mortgagee  is  valid,  where  both  mortgagor 
and  mortgage  had  stipulated  that  the  loss  should  be  awarded  to 
him.'  So  a  mortgagee  in  whose  favor  a  policy  is  made  payable, 
has,  after  assigning  his  mortgage  with  a  guaranty  of  payment, 
such  an  insurable  interest  in  the  property  that  he  may  maintain 
an  action  thereon  for  loss  occurring  after  the  debt  becomes  due 
and  remains  unpaid.' 

3*  Burlington  Ins.   Co.  v.  Lowery,  R.  481.    See  Swaine  v.  Teutonia  Fire 

61  Ark.  108,  54  Am.   St.  Rep.  196,  Ins.   Co.   222  Mass.   108,  109  N.  E. 

32  S.  W.  383.  825,  46   Ins.   L.   J.   709;   Walton  v. 

4  Bacot  V.  Phenix  Ins.  Co.  96  Miss.  Phoenix  Ins.  Co.  162  Mo.  App.  316, 

223,  25  L.R.A.(N.S.)  226,  50  So.  729.  141   S.  W.  1138,  41  Ins.  L.  J.  413, 

On  effect  of  breach  of  policy  of  both  considered  under  §  3614  herein, 
insurance  by  mortgagor  on  rights  of  '  Fred  Miller  Brewing  Co.  v.  Cap- 
mortgagee,  "see  notes  in  18  "L.R.A.  ital  Ins.  Co.  Ill  Iowa,  590,  82  Am. 
{N.S.)^197;  25  L.R.A.(N.S.)  1226;  St.  Rep.  529,  82  N.  W.  1023.  Ex- 
Li  R.A.1915C,   758.  amine  Smith  v.  Continental  Ins.  Co. 

sSteai-ns   v.    Quincy   Mutual   Fire  108  Iowa,  382,  79  N.  W.  126;  Code 

Ins.  Co.  124  Mass.  6i,  26  Am.  Rep.  1873,  sec.  2544. 

(347_  ^  Mahoney  v.    State   Ins.    Co.   133 

6  Thomas  v.  Montauk  Fire  Ins.  Co.  Iowa,  570,  9  L.R.A.(N.S.)   490,  and 

43   Hun    (N    Y.)    218,  5  N.  Y.   St.  note    (on   insurable   interest   of   one 
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§  3613.  Same  subject:  mutual  companies. — The  by-laws  of  mu- 
tual insurance  companies  may  control  and  affect  the  rights  of  the 
mortgagee  to  sue.  Thus,  where  the  directors  of  a  company  were 
authorized  by  the  act  incorporating  them  to  make  by-laws,  etc., 
for  the  company  and  in  their  by-laws  there  was  a  provision  that 
where  a  policy  was  assigned  to  a  mortgagee  the  directors  might 
ratify  the  assignment  for  his  benefit,  and,  having  ratified  and 
confirmed  it,  it  was  held  that  the  action  must  be  brought  in  the 
name  of  the  mortgagee.^  In  a  later  case  a  mutual  fire  insurance 
company  issued  a  policy  to  B  upon  stock  of  his,  which  he  after- 
ward mortgaged  and  assigned  the  policy  to  the  mortgagee,  indorsing 
the  assignment  on  the  policy,  to  which  the  insurers  assented.  The 
charter,  however,  contained  the  following  provision:  "Whenever 
the  property  shall  be  alienated  by  sale  or  otherwise,  the  policy 
shall  be  void;  but  it  may  be  surrendered  to  the  directors  who 
may  consent  to  the  assignment,  and  ratify  and  confirm  it  to 
the  assignee;"  and  also:  ''The  board  of  directors  shall  consist 
of  not  less  than  five  members  to  constitute  a  government."  The 
consent  of  the  company  to  the  assignment  was  signed  by  two  of  the 
directors.  The  court  held  that  the  mortgage  did  not  constitute  an 
alienation  of  the  property,  and  that  the  assignee  could  not  sue, 
as  he  had  not  become  a  member  of  the  company. ■'° 

§  3614.  Same  subject:  mortgagee  clause. — The  mortgagee  clause 
which  is  now  inserted  in  policies  to  a  great  extent,  and  which 
generally  provides  for  the  protection  of  the  mortgagee  against  all 
acts  of  the  mortgagor  which  might  nullify  the  policy,  such  as 
alienation,  occupation  of  the  premises  for  purposes  more  hazardous 
than  are  permitted  by  the  policy,  etc.,  and  which  also  generally 
further  provides  that  Avhere  the  company  claims  no  liability  exists 
as  to  the  mortgagor  it  shall  be  subrogated  as  to  the  rights  of  the 
mortgagee,  has  been  held  to  have  the  eft'ect  of  making  the  insur- 
ance contract  one  between  the  mortgagee  and  the  company,  and 
one  under  which  the  mortgagor  has  no  rights.^^  So  where  a  policy 
was  made  payable  to  the  mortgagee  with  a  mortgagee  clause  of  this 
nature  attached,  which  also  provided  that  the  mortgagee  should,  in 

secondarily   liable   on    an    obligation       ^^  Hastings    v.    Westchester    Fire 

in  property  primarily  charged  with  Ins.  Co.  73  N.  Y.  141,  aff'g  12  Hun, 

the  same),  110  N.  W.  1041.  416;    Westchester   Fire    Ins.    Co.    v. 

On  pledge  or  assignment  by  mort-  Coverdale,  48  Kan.  446,  29  Pac.  682, 

gagee  of  his  interest  in  the  mortgage  21  Ins.  L.  J.  530;   St.  Paul  Fire  & 

debt    or    property    as    affecting    liLs  Marine  Ins.   Co.  v.  Upton,  2  N.  D. 

right    against    insurer,    see    note    in  229,   50   N.   W.   702,   21   Ins.    L.   J. 

L.R.A.1917E,  3.30.  190;  Ulster  County  Savings  Inst.  v. 

9  Rollins  V.  Columbian  Mutual  Ins.  Leake,  73  N.  Y.  161,  29   Am.  Kep. 

Co.  25  N.  II.  200.  115.     See  cases  considered  under  §§ 

^'^  Folsom  V.  Belknap  Coinitv  Mu-  3611,   3612   herein, 
tual  Fire  Ins.  Co.  30  N.  H.  231. 
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ca^e  the  rie^k  was  increased,  pay  llie  premium  upon  the  faihire  of 
the  mortgagor  to  do  so,  and  the  company  sued  the  mortgagee 
to  recover  such  premium,  it  was  held  that  the  policy  ran  directly 
to  the  mortgagee,  and  that  under  this  clause  he  was  liable  for  the 
premium. ^2  It  is  also  decided  that  where  pursuant  to  the  terms 
of  a  mortgage  by  which  the  mortgagor  covenants  to  keep  the 
premises  insured  for  the  benefit  of  the  mortgagee  the  former  has 
procured  a  Massachusetts  standard  form  of  policy  payable  to  the 
mortgagee,  and  providing  that  no  act  or  default  of  any  person 
other  than  such  mortgagee  shall  defeat  the  right  of  the  mortgagee 
to  recover  on  the  policy,  the  latter  may  maintain  an  action  in  his 
own  name  on  the  policy.^'  In  another  case  a  policy  was  issued  to 
the  mortgagor,  in  the  Massachusetts  standard  form,  on  property 
then  owned  by  insured  and  the  loss  was  made  payable  to  a  mort- 
gagee as  his  interest  might  appear.  The  mortgagor  conveyed  her 
title  to  another  who  in  term  conveyed  it  to  the  plaintiff,  but  neither 
of  said  conveyances  w^js  made  with  assurer's  consent,  and  there  was 
no  assignment  of  the  policy.  The  plaintiff  had  no  knowledge  of  the 
existence  of  the  policy  until  after  a  loss  by  fire.  The  plaintiff 
thereafter  paid  off  the  mortgage  and  obtained  a  release  and  dis- 
charge. There  was  no  claim  before  the  court  as  to  the  effect  of  the 
payment  of  the  debt  and  assignment  of  the  mortgagee's  right  under 
the  policy.  It  was  held  that  the  policy  constituted  a  contract  with 
the  mortgagor  and  the  mortgagee  upon  which  each  could  maintain 
an  action  in  his  own  name  and  recover  to  the  extent  of  his  interest. 
It  was  also  decided  that  the  plaintiff  at  the  time  of  the  loss  had  no 
title  to  the  policy  nor  any  equitable  right,  as  against  assurer  to 
have  the  benefit  thereof."  In  an  earlier  case  in  that  state,  how- 
ever, it  was  held  that  the  mortgagee  could  not  sue  under  such  a 
clause,^^  but  it  would  seem  that  the  view  first  above  mentioned  is 
better  and  has  more  authority  to  sustain  it.  Again,  where  a  policy 
is  issued  to  the  mortgagor  is  payable  to  the  mortgagee  as  his  in- 
terest may  appear,  and  the  latter,  after  condition  broken,  right- 
fully enters  into  possession  he  may  sue  on  the  policy;  and  his 
possession,  unless  contrary  to  the  covenants  of  the  mortgage,  is 

^2  St.  Paul  Fire  &  Marine  Ins.  Co.  ance  Co.  of  North  America,  166  Mass. 

v.  Upton,  2  N.  Dak.  229,  50  N.  W.  189,  32  L.R.A.  615,  55  Am.  St.  Rep. 

702,  21  Ins.  L.  J.  190.     See  Loew  v.  387,  44  N.   E.  211. 

North  British  &  Mercantile  Ins.  Co.  ^*  Swaine  v.  Teutonia  Fire  Ins.  Co. 

156  N.  Y.  Supp.  692,  47  Ins.  L.  J.  222   Mass.^  108,   109   N.    E.   825,   46 

278    {considered  under  §  3642  here-  Ins.  L.  J.  709. 

in ) .  ^^  Davis  v.  German  American  lus. 

13  Palmer  Savings  Bank  v.  Insur-  Co.  135  Mass.  251. 
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not  conclusive  of  title  nor  inconsistent  with  his  position  as  mort- 
gagee; nor  does  he  thereby  become  absolute  owner  so  as  to  void 
The  policy ;  nor  is  his  right  to  sue  defeated  by  a  deed  deposited  in 
escrow  and  transferring  title  when  delivered  upon  payment  of  the 
mortgage  deljt.  when  certain  specific  conditions  precedent  are  never 
performed  and  the  deed  is  neVer  delivered :  and  the  insurer  may  be 
estopped  by  the  acts  of  its  agent  from  claiming  that  an  assignment 
of  the  policy  was  necessary  to  enable  the  mortgagee  to  sue.^^  In  a 
Kansas  case,  in  an  action  upon  a  policy  to  which  had  been  added  a 
mortgagee  clause,  it  was  decided  that  the  mortgagor  could  not  sue 
upon  the  policy,  as  a  new  and  independent  contract  was  created 
by  the  addition  of  the  mortgagee  clause  between  the  insurer  and 
mortgagee,  by  which  the  latter  could  sustain  no  loss  of  rights  under 
the  policy  in  consequence  of  any  acts  of  the  mortgagor,  and  there- 
fore he  iiad  a  separate  and  distinct  interest  under  the  policy :  " 
and  the  same  ruling  is  made  in  New  York.^^  ^^^^  under  a  Canadian 
decision:  quaere — whether  or  not  a  mortgagee  may  maintain  an 
action  in  his  own  name  on  a  fire  policy  making  loss,  if  any  pay- 
able to  the  mortgagee,  and  issued  expressly  subject  to  a  mortgage 
clause  providing  that  the  insurance  as  to  the  interest  of  the  mort- 
gagee should  not  be  invalidated  by  any  act  or  neglect  of  the  mort- 
gagor or  owner  of  the  property  insured.^^  In  a  Connecticut  case 
a  policy  on  property  mortgaged  to  a  bank  contained  such  a  clause, 
and  the  court  took  a  somewhat  different  view,  holding  that  the 
bank  could  not  sue  upon  the  policy  alone,  as  it  was  not  a  party  to 
that  contract,  but  that  it  could  maintain  an  action  upon  the 
promise  by  the  company  to  pay  the  loss  to  the  bank.^" 

§  3615.  Assignor  and  assignee:  who  may  sue. — The  general  rule 
is  that  where  an  insurance  ])()licy  has  been  assigned,  suit  must 
be  braught  in  the  name  of  the  assignor,  except  in  the  states  where 
the  statutes  and  codes  provide  that  the  action  may  be  brought  by  the 
assignee,  or  where  the  assignment  has  passed  the  whole  interest  of 
the  insured,  and  the  assurer  has  given  his  consent  to  the  assign- 
ment, or  has  otherwise  exi)ressly  bound  itself  to  respond  to  the 
assignee.^    A  suit  by  the  assignor  may  be  maintained  in  behalf  of 

"Walton  v.  Phoenix  Ins.  Co.  162  Co.  v.  Agricultural  Savings  &  Loan 

Mo.   App.  316,  141  S.   W.   1138,  41  Co.  33  Can.  Sup.  Ct.  94,  1  B.  R.  C. 

Ins.   L.   J.   413.  593. 

^"^  Westchester    Fire    Ins.     Co.     v.  ^°  Meridan  Sav.  Bank  v.  Home  Mu- 

Coverdale,  48  Kan.  446,  29  Pac.  682.  tual    Fire  Ins.  Co.  50  Conn.  396. 

21  Ins.  L.  .1.  530.  ^  LoM/.s/rt«a.— Gordon  &  Goniilla  v. 

18  Hastings     v.     Westchester    Fire  Wright   &   Clark,  29   La.   Ann.   812. 

Ins.  Co.  73  N.  Y.  141,  aff'g  12  Hun,  Maine.  —  Stimpson  v.   Monmouth 

416.  Mutual    Fire   Ins.    Co.   47    Me.   379. 

1^  Liverpool,  London  &  Globe  Ins.  Massachusetts. — Wilson    v.    Hill,  3 
Joyce   Ills.  \'ol.  V.— .374.          59G9 
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the  assignee,  and,  luulcr  the  General  Statutes  of  New  Hampshire, 
jiuigment  may  be  given  on  a  verdict  for  F.  for  B'h  berrefit.^  In 
order  to  give  a  right  of  action  on  a  poUcy  of  insurance  for  a  loss 
to  an  a,^signee  in  his  name,  the  insurance  company  and  the  as- 
sured must  act  together  in  effecting  an  indorsement.^  And  where 
a  valid  assignment  upon  the  policy-  remains  unexplained  the  in- 
sured is  precluded  from  suing  on  the  policy  in  his  own  name  for 
his  own  benefit.*  Under  the  Michigan  laws  allowing  the  assignee 
of  a  chose  in  action  to  sue  in  its  own  name  a  corporation  to  whom 
a  policy  of  insurance  has  been  assigned  may  sue  in  its  corporate 
name.^  And  the  people  may  maintain  a  suit  against  an  insurance 
company ;  as  where  the  trustee  of  a  public  institution  has  conveyed 
the  property  to  the  people,  an  action  is  rightly  brought  by  them  to 
recover  under  the  policy.^  But  where  certain  persons  are  author- 
ized to  collect  and  receipt  for  amounts  due  on  policies  upon  specified 
conditions,  stich  as  adjustment  of  the  loss,  the  title  is  not  thereby 
transferred  so  as  to  permit  suit  by  such  persons  in  their  own  name 
where  the  conditions  are  not  performed.' 

In  iMigland  the  a.«signee  of  a  marine  policy  might'by  statute. 
where  he^  was  entitled  to  the  property  insured,  sue  on  the  policy 


Met.  (44  Mass.)  66;  Burroughs  v. 
State  Mutual  Life  Assur.  Co.  97 
Mass.  359;  Phillips  v.  Merrimack 
Mutual  Fire  lus.  Co.  10  Cush.  (64 
Mass.)  350;  Tate  v.  Citizens'  Mutual 
Fire  Ins.  Co.  13  Gray  (79  Mass.)  79. 

New  Hampshire. — Nevins  v.  Rock- 
ingham Mutual  Fire  Ins.  Co.  25  N. 
H.  22. 

Neic  York. — Wolfe  v.  Security 
Fire  Ins.  Co.  39  N.  Y.  49;  Peabody 
&  Riggs  v.  Washington  County  Mu- 
tual Ins.  Co.  20  Barb.  (N.  Y.j  339; 
Rogers  v.  Traders'  Ins.  Co.  6  Paige 
Ch.  (N.  Y.)  583;  Jessel  v.  Williams- 
burg Ins.  Co.  3  Hill  (N.  Y.)  88; 
Mann  v.  Herkimer  County  Mutual 
Ins.  Co.  4  Hill  (N.  Y.)  187;  Bridge 
V.  Niagara  Ins.  Co.  1  Hall  (N.  Y.) 
247. 

Pennsylvania. — Gourdon  v.  Insur- 
ance Co.  of  North  America,  3  Yeates 
(Pa.)    327. 

Wisconsin. — Archibald  v.  Mutual 
Life  Ins.  Co.  38  Wis.  542. 

Canada. — Ketchum  v.  Protection 
Ins.  Co.  1  Allen  (N.  B.)  136;  Beemer 
V.  Anchor  Ins.  Co.  16  U.  C.  Q.  B. 
485. 


Assignee  as  party:  employer's  lia- 
bility insurance,  see  §  3658a  herein. 

For  the  general  rule  in  cases  of 
personal  contracts,  see  1  Wait's  Ac- 
tions and  Defenses,  368.  Examine 
Pitney  v.  Glens  Falls  Ins.  Co.  65 
N.  Y.  6.  See  notes  87  Am.  St.  Rep. 
510;  56  Am.  Dec.  747. 

As  to  assignment  and  transfer  of 
policy,  see  c.  LXV.  (§§  2304  et  seq.) 
herein. 

2  Folsom  V.  Orient  Fire  Ins.  Co. 
59  N.  H.  54. 

3  Commercial  Ins.  Co.  v.  Treasury- 
Bank,  61  111.  482,  14  Am.  Rep.  73. 

*  German  Ins.  Co.  v.  Gibbs  (Tex. 
Civ.  App.)  35  S.  W.  679. 

^  AVatertown  Fire  Ins.  Co.  v.  Gro- 
ver  &  Baker  Sewing  Machine  Co.  41 
Mich.  131,  32  Am^  Rep.  146,  1  N. 
W.  961. 

^  People  V.  Liverpool,  London  & 
Globe  Ins.  Co.  2  Thomp.  &  C.  (N. 
Y.)  268;  Ross  v.  Commercial  Union 
Assur.  Co.  26  U.  C.  Q.  B.  559. 

■^  Fi-ankenthal  v.  Guardian  Ins.  Co. 
76  Mo.  App.  15,  1  Mo.  App.  Rep. 
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in  his  own  name;^  and  although  the  statute  so  providing  Avas  re- 
pealed by  the  Marine  Insurance  Act  of  1906,  said  repealing  act 
provides  \hat  where  a  marine  policy  has  been  assigned  so  as  to 
pass  the  beneficial  interest  in  such  policy,  the  assignee  of  the  policy 
is  entitled  to  sue  thereon  in  his  own  name;  and  the  defendant  is 
entitled  to  make  any  defense  arising  out  of  the  contract  which  he 
would  have  been  enfitled  to  make  if  the  action  had  been  brought  in 
the  name  of  the  person  by  or  on  behalf  of  whom  the  policy  was 

effected.^ 

The  purchaser  of  a  claim  for  reinsurance,  which  the  receiver 
of  an  insolvent  company  had  sold  among  its  other  effects,  may  main- 
tain an  action  against  the  company.^" 

§  3616.  Same  subject:  life  policies.— A  policy  of  life  insurance 
may  be  assigned,  and  the  assignee  by  such  assignment  may  main- 
tain an  action  upon  the  policy.  Thus,  where  an  insurance  com- 
pany agreed  in  a  policy  upon  the  husband's  life  for  the  benefit  of 
the  wife  and  children  to  pay  the  sum  mentioned  to  the  insured,  his 
executors,  administrators,  and  assigns,  and  he  and  his  wife  assigned 
the  policy  to  A,  who  again,'  with  the  consent  of  the  insurance  com- 
panv,  assigned  it  to  the  plaintiff,  a  consideration  being  paid,  it  was 
lield  that  the  last  assignee  could  sue  in  his  own  name;  ^^  but  where 
the  policy  provides  for  notice  to  the  company,  and  making  it  void 
if  notice  is  not  given,  if  this  provision  is  not  complied  with  no 
right  of  action  passes.^"  Qne  who  holds  the  entire  legal  title  to  a 
life  policy  by  assignment,  as  well  as  a  beneficial  interest  therein  as 
legatee,  and  also  an  absolute  interest  in  the  proceeds  of  the  policy 
to^the  extent  of  premiums  paid  by  him  for  other  beneficiaries,  may 

8  31    and    32    Vict.    c.    86,   sec.    1.  ^  Marine    insurance    act    1906     (6 

The  statute  provides  that  "whenever  Edw.  VII.  c.  41),  sec.  50  (2) ;  Butter- 

a  policy  of  insurance  on  any  ship,  worth's       Twentieth       Cent.       Stat 

or  on  any  floods  in  any  ship,  or  any  (1900-1909)    p.  411,   Chitty's   Stats, 

freight   lias   been   assigned   so   as   to  England    (1902-1907)    p.   893.      See 

pass   the   beneficial   interest   in   such  Id.  sec.  15;  Butterworth,  Id.  p.  401; 

policy  to  any  person  entitled  to  the  Chitty,  Id.  p.  884. 

jjroperty    thereby    insured,    the    as-  As  to  assignment  and  transfer  of 

signee  of  such  policy  shall  be  entitled  marine   policy,   see   §§    2350    et   seq. 

to  sue  thereon  in  his  own  name,  and  herein. 

the  defendant  in  any  action  shall  be  ^°  Consolidated  Real  Estate  &  Fire 

entitled  to  make  any  defense  wliicli  Ins.    Co.   v.   Cashow,  41  Md.   59. 

he  would  have  been  entitled  to  make  "  Burroughs  v.  State  Mutual  Life 

if  the  said  action  had  been  brought  Assur.  Co.  97  Mass.  359;  New  York 

in  the  name  of  the  person  by  whom  Life  Ins.   Co.  v.   Flack,  3  Md.  341, 

or  for  whose  account  the  policy  sued  56  Am.  Dec.  742. 

upon  was  effected."     See  also  the  ju-  ^2  gtcvens    v.    Warren,    101   Mass. 

dicature  act  of  1873   (36  &  37  Vict.  564. 
c.    60,    sees.    6,   25),    which    re(iuires 
notice  of  the  assignment. 
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luainiain  an  action  thereon  in  his  own  name,  and  the  insurance 
ronipany  cannot  defend  on  the  ground  that  the  plaintiff  does  not 
own  the  entire  beneficial  interest.^'  So  the  assignee  of  an  cndow- 
iHcnt  policy  has  the  same  right  as  the  assured  to  the  surrender 
value,  where  the  policy  is  payable  at  maturity  to  assured  his 
executors  and  assigns.  Such  a  case  is  unlike  one  where  the  wife 
and  children  are  named  in  the  policy  and  have  a  vested  right. ^* 

An  assignee  of  a  life  insurance  policy  cannot  maintain  action 
thereon  Avithout  satisfactory  proof  of  the  assignment.^^ 

§  3617.  Parties:  assignee:  mutual  companies. —  The  rights  of  as- 
signor and  assignee  in  mutual  insurance  companies  depend  to  a 
great  extent;  upon  the  contract  itself,  the  fundamental  law  of  the 
corporation,  and  the  by-laws  which  become  a  part  of  the  contract, 
for  it  is  to  these  that  resort  must  generally  be  had  to  determine 
who  are  members,  and  consequently  parties,  to  the  contract.  In 
Mann  v.  Herkimer  County  Mutual  Insurance  Company,  where  the 
policy  provided  that  ''if  the  property  insured  shall  be  alienated 
by  sale  or  otherwise,  the  policy  shall  be  void,  but  the  alienee  hav- 
ing the  policy  assigned  to  him  may  have  it  contirmed  to  his  use 
upon  application  to  the  directors,  with  their  consent,  within  thirty 
days  after  the  alienation,"  the  court  held  that  as  this  provision  had 
been  complied  with,  the  assignee  alone  could  sue  on  it,  as  the  com- 
pany had  become  directly  obligated  to  him.^^  In  New  Hampshire 
the  courts  have  decided  that  a  policy  to  one  indorsed  "loss,  if  any, 
payable  to  B"  cannot  be  sued  upon  in  the  name  of  B.^''  And  in 
the  same  state,  where  a  fire  policy  was  payable  to  the  company  or 
Iheir  treasurer,  it  was  held  not  a  promise  in  the  alternative,  but 
whether  it  was  or  not  it  was  a  contract  with  the  company,  in 
whom  the  right  of  action  existed.^^ 

§  3618.  Sale  of  property:  assignee  of,  may  sue, — If  the  owner 
sells  the  property  on  which  he  has  procured  an  insurance  and 
assigns  the  policy  to  the  vendee  with  the  consent  of  the  company, 
the  ^assignee  may  sue  in  his  own  name.  Thus,  where  the  prop- 
erty winch  had  been  insured  was  sold  and  the  policy  assigned  by 
the  vendor,  it  was  held  an  action  might  be  maintained  upon  it 

i3McElroy   V.   John   Hancok   Mu-  ^^  Mann  v.  Herkimer  County  Mu- 
tual  Life  Ins.    Co.   88   Md.   137,   71  tual  Ins.  Co.  4  Hill   (N.  Y.)   187. 
Am    St    Rep.  400,  41  Atl.  112.  '^  Biauchard    v.    Atlantic    Mutual 

i^Eisenbach   v.    Mutual   Life   Ins.  Fire  Ins.  Co.  33  N.  H.  9;  Shepherd 

Co    of   \'    Y.  147  N.   Y.   Supp.  962,  &  New  Hampshire  Savings  Bank  v, 

l(j-^  App.  Div.  .395,  44  ins.  L.  J.  144,  Cnion  Mutual  Fire  Ins.  Co.  38  N.  H. 

ati'd  -^12  N.  Y.  593,  100  N.  E.  1033.  23-± 

"  Roberts  v.  Phoenix  Mutual  Life  ^«  Atlantic  Mutual  Fire  Ins.  Co.  v. 

Ins   Co.  120  U.  S.  86,  30  L.  ed.  613,  Young,  38  N.  11.  451,   /5  Am.  Dec. 

7   Sup.   Ct.  448.  200. 
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by  the  vendee,  even  though  it  appeared  that  the  vendor  when  he 
made  the  sale  intended  to  defeat  the  rights  of  his  creditors.^^ 
And  in  a  ease  where  goods  were  sold  to  S.  and  afterward  to  the 
wife  of  E.,  and  the  insurers  assented  to  the  assignment  of  the 
policy  to  E.'s  wife,  it  was  decided  that  she  could  recover  for  a  loss 
of  the  goods,  as  her  rights  were  united  by  a  transfer  of  the  goods 
and  policy  to  her.^° 

§  3619.  Parties:  assignor  and  assignee:  collateral  security. — The 
assignee  may  maintain  an  action  upon  a  policy  which  is  assigned 
to  him  as  collateral  with  the  company's  consent.^  Thus,  upon  a 
jjolic}'  in  a  mutual  fire  insurance  company  which  had  been  assigned 
with  the  consent  of  the  insurer  to  the  purchaser  of  the  premises, 
who  assigned  it  to  the  vendor,  to  whom  he  had  mortgaged  back  the 
property,  and  the  consent  of  the  company  had  been  given  to  the 
reassignment  as  follows,  "To  hold  as  collateral  security  for  the 
performance  of  the  condition  of  said  jnortgage,'"  it  was  held  that 
the  original  vendor  might  sue  in  his  own  name  under  the  as- 
signment to  him.^  And  where  a  policy  to  S.  was  indorsed  as  fol- 
lows, ''Payable  in  case  of  loss  to  N.  to  the  extent  of  his  claim,''  in 
an  action  by  the  assignee  it  was  decided  that  as  it  was  shown  that  S. 
was  obligated  to  N.  in  a  larger  sum  than  the  sum  insured.  N. 
could  maintain  the  action  himself,  as  the  indorsement  had  the 
same  effect  as  if  made  at  the  time  the  insurance  was  effected.^ 

But  where  a  policy  under  seal  was  assigned  as  collateral,  with 
no  transfer  of  the  property,  it  was  held  that  the  assignment  must 
also  be  under  seal  to  enable  the  assignee,  to  bring  the  action  in  his 
own  name. 

An  assignee  of  a  life  policy,  who  holds  it  as  security  for  debt, 
can  collect  the  amount  thereof  when  due,  as  he  holds  the  legal  title 
subject  only  to  the  assignor's  claim  for  the  excess  al)ove  the  debt.* 

§  3620.  Parties:  assignment  after  loss. — An  assignment  after  loss 
has  occurred,  under  a  statute  requiring  the  real  party  in  interest 
to  bring  the  suit,  passes  the  whole  interest  under  the  policy,  and 

^'  Crafts  v.  Union  Mutual  Fire  Ins.  Washington  County  Mutual  Ins.  Co. 

Co.  36  N.  H.  44.     See  also  Martin  20  Barb.   (N.  Y.)  339. 

v.  Fishing  Co.  20  Pick.    (37  Mass.)  ^  Kingsley  v.  New  England  Mutual 

389,  32  Am.  Dec.  220.  Fire  Ins.  Co.  8  Cush.  (62  Mass.)  393. 

^^  Wolfe  V.  Security  Vive  Ins.  Co.  See  also  Griswold  v.  American  Cent. 

39  N.  Y.  49.     Also   Wilson  v.  Hill,  Ins.    Co.    1    Mo.    App.    97,    aff'd    70 

3  Met.  (44  Mass.)  66.  Mo.  654. 

^  New  Orleans  Ins.  Co.  v.  Gordon,  ^  Newman    v.    Springtield    Fire    &* 

68  Tax.  144,  3  S.  W.  718;  Frink  v.  Marine  Ins.  Co.  17  Minn.  12:!. 

Hampden  Ins.  Co.  1  Abb.  Prac.  (N.  *  Bridge     v.     Connecticut     ]\[utual 

S.)   343,  31  How.  Prac.   (N.  Y.)   30,  Life  Ins.  Co.  167  Cal.  774,  141  Pac. 

45  Barb.    (N.  Y.)    384;  Peabody  v.  375. 
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the  assignee  may  sue  thereon,  inasmuch  as  the  company  can  sus- 
tain no  injury  by  the  assignment,  since  the  amount  of  their  Ha- 
bility  under  the  policy  has  become  a  fixed  and  definite  sum.^  Thus, 
where  loss  occurred  and  the  assured  gave  his  creditor  an  order  for 
the  payment  of  the  insurance  money,  the  creditor  was  held  the 
proper  party  to  bring  the  suit,  since  the  statute  provided  that  the 
real  party  in  interest  must  sue,  and  the  order  amounted  to  an 
assignment.^  So  the  assignee  by  parol  after  a  loss  by  fire,  in  the 
absence  of  a  policy  stipulation  requiring  a  transfer  in  writing,  may 
sue  thereon  in  his  own  name  as  the  real  party  in  interest.' 

§  3621.  Parties:  trustees:  "sold  but  not  removed:"  "their  own, 
but  held  in  trust." — ^\'llere  pro})erty  is  insured  by  one  as  trustee, 
he  may  maintain  an  action  upon  the  policy  in  his  name  for  the 
benefit  of  the  cestui  que  trust.  So  also  where  the  insured  has  as- 
signed the  policy  after  having  procured  insurance,  the  assignee 
holds  a  vested  right  under  the  policy,  a  suit  may  be  brought  in  the 
name  of  the  assignor,  and  he  will  be  considered  to  be  acting  as  a 
trustee  of  the  proceeds  for  the  benefit  of  the  assignee  to  the  extent 
of  the  latter's  rights  under  the  policy.^  Thus,  where  the  owner  held 
a  policy  "on  property  sold  but  not  removed,"  and  B  afterward  pur- 
chased the  property,  the  owner  keeping  it  for  him  without  charge, 
and  it  was  subsequently  destroyed,  the  vendor  was  held  entitled 
to  maintain  the  action  as  trustee  for  B.^  And  where  property  is 
stored  with  a  bailee  for  hire  and  is  insured  under  the  descrip- 
tion: ''Their  own  or  held  in  trust  on  consignment  or  sold  but  not 
removed,"  the  assignee  of  the  owner  of  such  property  or  the 
owner  is  the  proper  party  to  bring  suit  where  there  is  a  loss  by  fire.^" 
And  in  case  of  the  property  being  mortgaged  to  the  trustee  of  a 
voluntary  association,  the  right  of  bringing  the  suit  was  decided 
to  be  in  it.^^  So  also  a  suit  may  be  maintained  upon  a  note 
made  by  members  of  a  voluntary  benevolent  association  by  the 
trustees  of  such  association. ^^  g^  ^Iso  a  life  policy  held  by  one  as 
trustee  may  be  sued  upon  after  the  death  of  the  insured,  either 

sperrv  v.  Merchants'  Ins.  Co.  25  Am.  Dec.  96;  Turner  v,  Quincy  Mu- 

Ala.  355;  Lloyd  v.  Fleming,  L.  R.  7  tual  Fire  Ins.  Co.  109  Mass.  568. 

Q.  B.  299,  41"L.  J.  Q.  B.  93,  20  W.  ^  Waring   v.    Indemnity   Fire   Ins. 

R.  296,  25  L.  T.  824,  1  Asp.  M.  C.  Co.  45  N.  Y.  606,  6  Am.  Rep.  146. 

192.  ^°  Czerweny  v.  National  Fire  Ins. 

6  Spratelv  v.  Hartford  Ins.  Co.  1  Co.   of  Hfd.'  139   N.  Y.   Supp.   345, 

Dill.    (C.    C.)    392,    Fed.    Cas.    No.  42  Ins.  L.  J.  417.    See  §  3633  herein. 

13/256.  "  Barnes    v.    Union    Mutual    Fire 

'  Cosmopolitan    Fire    Ins.    Co.    v.  Ins.  Co.  45  N.  H.  21. 

Gingold,   3   Ala.    App.    537,   57    So.  ^^  pierce  v.  Robie,  39  Me.  205,  63 

266,  41  Ins.  L.  J.  427.  Am.  Dec.  614. 

^  Oliver  v.  Greene,  3  Mass.  133,  3 
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by  the  trustee  in  behalf  of  the  beneficiary  or  by  the  latter  in  his  own 
name."  In  a  case  where  a  bank  loaned  money  to  A,  which  was 
secured  by  a  deed  of  trust  to  B,  as  trustee  for  the  bank,  the 
insurance  having  the  clause  ''loss,  if  any,  payable  to  B,  trustee,'" 
B  was  held  to  be  rightly  a  party  plaintiff  in  a  suit  to  recover  on  the 
policy.^*  And  a  suit  upon  a  policy  erroneoush'  issued  to  M.  and 
C,  indorsed  "loss,  if  any,  payable  to  C,  M,  and  J."  may  be  main- 
tained in  case  of  loss  by  these  two  for  the  benefit  of  the  owners. ^^ 
Where  under  the  code  the  cestui  que  trust  is  the  proper  person 
to  bring  the  suit,  an  assignment  by  him  of  all  his  rights  under 
the  policy  vests  the  right  of  action  in  the  assignee.''® 

§  3622.  Parties:  consignor  and  consignee. — The  rules  applicable 
to  and  governing  trustees  apply  generally  to  consignor  and  con- 
signee, and  as  a  rule  either  may  cover  in  the  same  policy  not  only 
his  own  interest  but  that  of  the  other,  and  in  this  connection  it  is 
ex^Dressly  decided  in  a  New  York  case  that  a  consignee  with  general 
powers  to  manage  and  sell  the  property  may  insure  the  goods  in 
his  possession  as  consignee,  and  cover  the  interest  in  himself. ^"^ 
Thus,  where  a  consignee  who  has  received  instructions  to  insure 
for  the  benefit  of  the  consignor  procures  such  an  insurance  in  his 
own  name,  he  may  sue  thfereon,  recovering  as  triAstee  for  the  con- 
signor." So  the  consignor  may  properly  institute  suit  to  recover 
on  a  policy  where  it  may  be  inferred  that  he  intended  to  retain  title 
until  delivery .  to  the  consignee,  at  least  so  where  there  nothing 
appears  to  show  a  contrary  intent.'^  And  where  a  consignee  takes 
oat  an  open  policy  "for  whom  it  may  concern,"  which  covers  the 
property  consigned,  the  consignor  may  sue  in  his  own  name  there- 
on.^" In  case  of  doubt  as  to  whether  the  ownership  is  in  the  con- 
signor or  consignee  in  an  action  by  the  consignor,  he  is  permitted 
to  sue,  it  being  left  to  the  jury  to  determine  who  is  the  owner.^ 
In  England  it  has  been  held  that  where  goods  were  pledged  by  the 
consignee  and  the  policy  of  insurance  was  deposited  with  the 
pledgee,  that  he  could  sue  thereon.^ 

"St.    John    v.    American    Mutual  4  R.  R.  808.     See  §§  623,  625,  931 

Life  Ins.   Co.   13  N.  Y.  31,  64  Am.  herein. 

Dec.  529,  2  Duer  (N.  Y.)   419.  "  shaw  v.  .Etna  Ins.  Co.  49  Mo. 

1*  Hartford    Fire   Ins.    Co.    v.    01-  578,  8  Am.  Rep.  150. 

cott,  97  111.  439.  19  Schmerler    v.    Barasch,    116    X. 

"  Matthews  v.  Queen  City  Ins.  Co.  Y.  Supp.  624. 

13  Ohio  Dec.  798,  2  Cin.  R.  100.  20  p.aHard  v.  Merchants'  Ins.  Co.  9 

"  Lee  V.  Fraternal  Mutual  Ins.  Co.  La.  258,  29  Am.  Dec.  444. 

1  Handy   (Ohio)   217,  12  Ohio  Dec.  '  Fleming  v.  Pennsylvania  Ins.  Co. 

109.  12  Pa.  St.  391. 

"  De   Forest   v.    Fulton   Fire   Ins.  2  Sutherland  v.  Pratt,  12  Mees.  & 

Co.    1    Hall    (N.    Y.)    84.      See   also  W.  16,  13  L.  J.  Ex.  246,  7  Jur.  261. 
Wolf  V.  Hornca.stle.  1  Bos.  &  P.  316, 
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§  3623.  Parties:  carriers. — Upon  a  policy  issued  to  a  carrier  "for 
whom  it  may  ct)iu'ern"'  any  person  whose  interest  was  intended 
to  be  covered  may  sue  thereon.'  And,  in  general,  if  a  earner  pro- 
cures insurance  ui)on  goods  in  his  possession  covering  other  in- 
terests than  his  own,  he  may  maintain  an  action  against  the  insur- 
ance company  to  recover  the  entire  amovmt  due,  and  upon  a 
recovery  he  will  be  considered  as  a  trustee  for  the  owner  of  the 
proceeds  in  excess  of  his  interest.*  And  upon  a  policy  containing 
the  following,  ''This  insurance  shall  not  inure  to  the  benefit  of  any 
carrier,"  if  the  assured  assigns  his  rights  to  the  carrier,  the  latter, 
even  though  ignorant  of  this  clause,  cannot  sue  thereon,  nor  can 
the  insured.* 

§  3624.  Beneficiaries:  who  may  sue. — The  action  upon  life  poli- 
cies not  under  seal  may  be  brought  in  the  name  of  the  beneficiary,® 
and  it  is  not  necessary  for  the  party  designated  as  the  payee  to 
show  an  insurable  interest  in  the  insured's  life  to  enable  him  to  sue 
in  hi?  own  name.'  But  where  the  contract  is  under  seal,  the  action 
should  be  brought  in  the  name  of  the  person  procuring  the  in- 
surance: as  whei-e  a  policy  was  issued  upon  the  life  of  R..,  the 
application  being  signed  by  F.  for  K.,  but  the  original  and  all 
other  premiums  were  paid  by  F.,  F.  brought  an  action  upon  the 
policy,  but  the  promise  being  to  R.  and  his  representatives  to  pay 
to  F.  and  his  representatives,  it  was  held  that  R.  was  the  covenan- 
tor, and  that  F.  was  not  the  proper  person  to  bring  the  suit.^  Under 
the  New  York  code  the  beneficiary  is  authorized  to  sue  in  his  own 
name.  Thus,  wdiere  A.  procured  a  policy  made  payable  to  the 
plaintiff,  and  also  containing  the  clause,  ''to  pay  to  the  assured 
executors,  etc.,"  the  sum  insured,  it  was  held  "his"  foUow^ing  the 
word  "assured"  meant  the  beneficiary  under  the  policy  and  even  if 
it  did  not,  that  under  the  code  the  plaintiff  could  sue  in  his  own 
name  as  he  was  the  real  party  in  interest.^     Under  a  Massachu- 

^  Fire  Ins.  Assoc,  v.  Mei-chants'  &  Rep.  741,  as  explained  in  Martin  v. 

Miners'    Transportation    Co.    66   Md.  Franklin  Fire  Ins.  Co.  38  N.  J-.  140, 

339,  59   Am.   Rep.   162,   7  Atl.  905.  20  Am.  Rep.  372. 

*  Marts  V.  Cumberland  Mutual  Fire  '  Campbell  v.  New  England  Mutual 
Ins.  Co.  44  N.  J.  L.  478.  Life  Ins.   Co.   98   Mass.   381;   Vivar 

*  Carstairs  v.  Mechanics'  &  Trad-  v.  Supreme  Lodge  Knights  of  Pythi- 
ers'  Ins.  Co.  18  Fed.  473.  Look  at  as,  52  N.  J.  Law,  455,  20  Atl."  36. 
Insurance  Co.  of  North  America  v.  *  Flynn  v.  North  America  Life  Ins. 
Easton,  73  Tex.  167,  3  L.R.A.  424,  Co.  115  Mass.  449.  Compare 
11  S.  W.  180.  O'Grady  v.  Prudential  Ins.  Co.  3  Pa. 

^  Monroe  v.  Providence  Permanent    Super.    Ct.   548,   553. 
Firemen's  Relief  Assoc.  19  R.  I.  491,        »  Code   N.    Y.    sec.    Ill;    Hogle   v. 
34  Atl.  997;  Mutual  Benefit  Ins.  Co.    Guardian  Life  Ins.   Co.  4  Abb.   Pr 
V.  Hillyard,  37  N.  J.  L.  444,  18  Am.    (N.   S.)    346,   s.   c.   6  Rob.    (N.   Y.) 
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setts  decision,  beneficiaries  under  mutual  benefit  certificate  may 
sue  thereon  in  their  own  namas.^° 

The  fact  that  one  pays  the  premiums  on  the  hfe  pohcy  of  another 
does  not  entitle  him  to  sue  thereon.  Such  premiums  are,  in  legal 
contemplation,  paid  by  the.  insured."  And  a  beneficiary  under  a 
life  policy  has  no  right  of  action  because  of  breach  by  the  insurer 
of  its  contract  with  the  applicant  with  reference  to  assessments, 
reserve  fund  and  classification.^^ 

§  3625.  Same  subject:  wife:  widow. — A  widow  may  maintain  an 
action  upon  a  policy  of  insurance  procured  by  her  husband  upon 
his  life  for  lier  benefit. ^^  Thus,  where  S.  insured  his  life  for  the 
benefit  of  his  wife,  the  agreement  being  to  pay  to  S.  at  the  time 
named,  if  he  should  be  then  living,  and  if  he  should  die  previous 
thereto  to  pay  to  his  wife,  C,  or  his  legal  representatives,  and  the 
company  alone  executed  the  policy,  it  was  viewed  as  a  deed  with  _a 
covenant  to  pay  directly  to  the  wife,  and  she  could  sue  in  her  own 
name.^*  So  an  action  may  be  maintained  by  a  widow  for  pecuniary 
benefits  in  a  society  where  she  is  entitled  thereto  under  its  rules 
and  her  husband  was  in  good  standing  and  his  status  had  not  been 
passed  upon  during  his  lifetime ;  but  otherwise,  where  he  had  been 
refused  sick  benefits  and  had  not  appealed  from  such  decision  "as 
required  by  said  rules. ^*  And  it  has  also  been  held  that  the  widow 
may  sue  in  her  own  name  without  joining  the  trustee  where  the 
consideration  of  the  policy  was  paid  for  her  use  and  benefit,  though 
the  policy  agreed  to  pay  to  the  husband  and  his  personal  repre- 
.sentatives,  and  though  the  statute  permits  of  a  trustee  of  an  express 
trust  to  sue  in  his  own  name.^^  A  person  taking  out  a  policy  on  his 
life  for  the  benefit  of  his  wife,  which  he  afterward  allows  to  lapse, 
may,  under  the  Nebraska  Code,  maintain  an  action  in  his  own  name 

567.     See  also  Broekway  v.  Connec-  than   failure   to    pay  indemnitv,   see 

ticut  Mutual  Life  In?.   Co.   29  Fed.  note  in  4  L.R.A.(N."S.)  870. 

766.  ^3  Myers  v.  Keystone  Mutual  Life 

^°  Timberlake     v.     Supreme    Com-  Ins.    Co.    27    Pa.    St.    2G8,    67    Am. 

mandery    United    Oi'der    of    Golden  Dec.  462;   Matter  of  the   Succession 

Cross,   "208    Mass.    411,    36    L.R.A.  of  Kugler,  23  La.  Ann.  4:)5;  Charter 

(N.S.)  597,  94  N.  E.  685.     Examine  Oak  Life  Ins.  Co.  v.  Rodel,  95  U.  S. 

Hill  V.  Supreme  Council  Am.  Leg.  of  (5   Otto)    232,  24  L.   ed.   433. 

Hon.  178  Mass.  145,  59  N.  E.  652.  i*  Mutual  Life  Ins.   Co.  v.  Stibbe, 

"  Lewis  v.  Metropolitan  Life  Ins.  46  Md.  302. 

Co.  178  Mass.  52,  86  Am.  St.  Rep.  ^^  Dale  v.  Western  Lodge,  34  Ont. 

463,  59  N.  E.  439.  App.   351. 

^^  Price  V.  Mutual  Reserve  Life  Ins.  ^^  McComas    v.    Covenant    Mutual 

Co.    ]02    Md.    683,    4    L.R.A. (N.S.)  Life  Ins.  Co.  56  Mo.  :)73.     See  also 

870n,  62  Atl.  1040.  Phelan  v.  Plielan  (La.)  21  Ins.  L.  J. 

On     right     of    beneficiary     to    sue  93. 
insurer  for  breach  of  contract  other 
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for  the  surrender  value  of  the  pohcy."  And  a  person  who  has  taken 
out  a  policy  of  insurance  on  his  own  life  for  the  benefit  of  his 
wife  may.  on  the  failure  of  the  company,  maintain  an  action  in 
his  own  name  against  the  company  to  recover  the  ])remiums  he  has 
paid.^*  Where  the  policy  is  for  the  benclit  of  the  widow,  and  the 
man  marries  again,  the  heirs  of  the  first  wife  have  no  claim  upon 
the  proceeds  against  the  second  wife,  who  becomes  the  widow. ^' 

Although  under  the  laws  of  a  fraternal  society  a  certificate  in 
favor  of  a  wife,  who  becomes  divorced  from  the  member,  accrues  to 
the  benefit  of  othci-s,  she  is  not  thereby  prevented  from  maintaining 
an  action  upon  the  certificate  if  she  has  the  legal  title  to  it.*° 

§  3626.  Same  subject:  children. — A  policy  procured  upon  one's 
life  for  the  benefit  of  his  children  may  be  sued  upon  by  the  children, 
though  made  payable  to  a  trustee.^  Thus,  where  A  took  out  a 
policy  on  his  life  payable  to  his  wife,  or,  if  she  died  before  he  did, 
then  to  the  children  the  wife  having  died,  it  was  held  that  an 
action  against  the  company  for  breach  of  the  contract  of  insur- 
ance was  properly  brought  lay  the  only  child.^ 

§  3627.  Same  subject:  children:  guardian. — Wliere  children  are 
designated  as  beneficiaries  under  a  policy  on  the  father's  life,  if 
minors,  an  action  may  be  brought  by  their  guardian.  Thus,  where 
a  policy  provided,  "In  case  of  the  death  of  the  wife  before  the 
decease  of  the  husband  the  amount  of  said  insurance  shall  be  pay- 
able to  thei*  children  for  their  use,  or  their  guardian,  if  under 
age,"  it  was  held  that  the  guardian  ad  litem  could  maintain  the 
action  it  being  unnecessary  to  appoint  a  general  guardian.^  In  a 
Minnesota  case  it  was  held  necessary  to  bring  action  by  the  guar- 
dian in  the  name  of  the  ward.* 

§  3628.  Same  subject:  partners. — S..  who  had  a  policy  upon  his 
life,  entered  into  partnership  with  V.  and  M.,  agreeing  that  in 
case  he  (S.)  died  during  the  continuance  of  the  partnership, 
and  unmarried,  that  the  proceeds  of  the  policy  should  go  to  V. 
and   M.      The   contingency   having   happened,   it   was   held   that 

^"^  New  York  Life  Ins.  Co.  v.  Bon-  "Wife"  or  "widow"  as  beneficiary ; 

ner,  11  Neb.  169,  7  N.  W.  745.  effect  of  divorce,  see  §§  817  et  seq. 

^^  Universal  Life  Ins.  Co.  v.  Cog-  herein, 

bill,  30  Gratt.    (Va.)    72.  i  Hillyard  v.  Mutual  Benefit   Life 

isphelan  v.  Phelan   (La.)   21  Ins.  Ins.  Co.  35  N.  .J.  L.  415. 

L.  J.  93.  2  Clemmitt  v.  New  York  Life  Ins. 

On  marriage  of  insured  as  affecting  Co.  70  Va.  355. 

previous   designation   of   beneficiary,  ^  Price  v.  Phoenix  Mutual  Life  Ins. 

see  note  in  49  L.R.A.(N.S.)    141.  Co.  17  Minn.  497,  10  Am.  Rep.  16G. 

2°  Snyder  v.  Supreme  Ruler  of  the  *  Perine  v.   Grand  Lodge,  Ancient 

Fraternal   Mystic    Circle,   122    Tenn.  Order  United  Workmen,  48  Minn.  82. 

248,  45  L.R.A.(N.S.)  209,  122  S.  W.  50  N.  W.  1022,  21  Ins.  L.  J.  213. 
981. 
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V.  and  M.  were  entitled  to  sue  in  their  own  names,  as  the  pohoy 
was  vested  absolutely  in  them.^  So  where  one  member  of  a  partner- 
ship obtained  upon  his  own  application  a  policy  upon  his  partners 
life,  the  principle  was  asserted  that  where  a  policy  of  life  insurance 
shows  upon  its  face  that  it  was  applied  for  and  the  premium  paid 
by  another  person,  and  that  it  was  issued  for  his  benefit,  the  words 
''the  assured"  in  the  policy  apply  to  the  person  for  whose  benefit 
the  policy  was  effected,  and  not  to  the  party  whose  life  was  insured ; 
and  the  former  may  sue  upon  it.^ 

§  3629.  Insurance  as  members  of  a  club. — Where  a  certificate  of 
insurance  is  issued  to  each  of  ten  persons  as  members  of  a  club  for 
a  separate  consideration,  providing  that  upon  the  death  of  any 
member  the  company  will  pay  to  his  representatives  and  the  sur- 
viving members  each  an  equal  sum,  any  of  the  persons  interested 
may  sue  to  recover  his  share  in  his  own  name  without  making 
the  others  parties.''^ 

§  3630.  Parties:  personal  representatives:  administrator:  ex- 
ecutor.— An  insurance  policy  issued  to  a  person,  his  administrator, 
executor,  or  assigns,  entitles  him  as  the  personal  representative  to 
maintain  a  suit  in  case  of  fraud.*  And  in  general,  a  policy  issued 
to  the  insured,  he  being  the  real  party  to  the  contract  and  the  one 
to  whom  the  benefits  under  the  policy  inure,  may  be  sued  upon  by 
the  administrator  or  executor  of  the  insured's  estate  where  loss 
has  occurred  before  the  insured's  death.^  So  where,  by  the  terms 
of  a  policy,  the  company  agrees  to  "make  good  unto  the  said 
assured,  his  executors,  administrators  and  assigns"  all  such  loss 
or  damage  as  shall  happen  by  fire,  an  administrator  may  maintain 
an  action  on  the  policy  to  recover  for  a  loss  occurring  after  the 
death  of  the  assured.^"    And  an  executor  of  assured's  estate  empow- 

^Valton    v.    National    Fund    Life  Tex.   Civ.  App.  280,  285,  35   S.  W. 

Assur.  Co.  20  N.  Y.  32,  rev'g  22  Barb.  676. 

9 ;    Valton    v.    National    Loan    Tund       '  Emmeluth  v.  Home  Benefit  Assoc. 

Life  Assur.   Soc.   aE'g  17   Abb.  Pr.  122  N.  Y.  130,  9  L.Fx.A.  704,  25  N.  E. 

(N.   Y.)    268,   40   N.   Y.    (1   Keyes)  234,  19  Ins   L   J.  1012. 
21,  s.  c.  4  Abb.   Dec.    (N.  Y.)   437,      ^f  Farmers  Mutual  Ins.  Co.  v.  Gray- 

rev'g  17  Abb.  Pr.  (N.  Y.)  268.     See  ^'^^'   ^^ Z^"  1 '  ;  (^cnnama  Fire  Ins. 

^  oron  u  •  Co.  V.  Currau,  8  Kan.  9;  Massaohu- 
§  3635  hereni.  .^     ^t  ^     i  t  r    t        n  d   i- 

a  r,  4-     .  Tir  .     1  T  vc    T       n  setts  Mutual  Lite  Ins.  Co.  v.  Kobm- 

"  Connefticut  Mutual  Lire  Ins.  Co.  ,)n  xn    094 

Ln^o^'c"'  -^*J?   y-..^-  '**'^'  ^'  b  f  •  '''"'Tripp  ■&  Bailev  v.  Vermont  Life 

800,  2  Sup.  Ct.  949.    Cited  in  Brock-  j,,g    (j^   55  yt.  100.     See  also  Queen 

way  v.  Connecticut  Mutual  Life  Ins.  jjig_  Co.  v.  Peters,  10  Ga.  App.  289, 

Co.  29  Fed.  766,  767;  New  York  Life  73   g.   e.  536,  41  Ins.   L.  J.  436. 
Ins.   Co.  v.   Ireland,  —  Tex.  — ,  14       10  Forest  City  Ins.  Co.  v.  Ilaidcstv, 

L.H.A.  278,  281,  17  S.  W.  617;  Thies  182    III.   39,   74   Am.    St.    Hop-   1^1, 

v.  Kentucky  Mutual  Life  Ins.  Co.  13  55  N.  E.  139. 
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ered  to  sell  may  pi'ojterly  sue  as  trustee  for  the  heirs  under  a 
l)oliey  payable  to  the  assured,  his  executors  and  assi<;iis.^^  In 
New  York  it  has  been  held,  however,  that  where  loss  occurred  after 
a  person's  appointment  as  administrator,  he  could  not  sue  upon 
the  policy,  even  thougli  it  be  made  payable  to  the  assured  and  his 
personal  representatives.^^  13ut  in  another  case  in  New  York,  in  a 
suit  upon  a  policy  which  ran  to  assured,  his  executors,  adminis- 
trators, and  assigns,  the  right  of  action  Avas  held  to  be  in  the  admin- 
istrator, even  though  there  was  a  change  of  title  in  the  property,  he 
suing  in  such  a  case  for  the  benefit  of  the  person  who  actual !>- 
.suffered  the  loss.^^  The  administrator,  and  not  the  beneliciary 
named  in  the  application,  has  the  right  of  action  for  neglect  of 
insurer  to  act  within  a  reasonable  time  upon  an  application  for  a 
life  policy,  whereby  an  opportunity  to  obtain  .insurance  is  cut  oft' 
by  applicant's  death."  A  policy  made  payable  to  a  mortgagee  may 
be  sued  upon  by  the  mortgagor  for  the  benefit  of  such  assignee.^* 
But  where  a  person  having  insured  his  life  for  the  use  of  his  wife 
and  children,  owing  debts  at  the  time  and  finally  dies  insolvent, 
the  administrator  cannot  recover  in  behalf  of  the  insolvent's 
creditors.^^  .^nd  where  A  procured  insurance  ''for  the  sole  .  .  . 
use"  of  his  children,  and  afterward  devised  the  policy  to  his  execu- 
tors, as  trustees,  for  another  purpose,  it  was  held  that  the  executors 
of  the  deceased  who  brought  the  action  could  not  maintain  it,  as 
the  children  were  entitled  to  the  proceeds  of  the  policy.^'  In  an 
English  case  A  insured  his  life,  and  his  executors  under  his  will, 
having  probated  it  at  Exeter,  were  held  entitled  to  maintain  an  ac- 
tion on  the  policy  against  the  company  resident  in  London. ^^  Under 
a  Massachusetts  decision  a  contract  of  insurance  authorizing  the 
payment  of  the  amount  of  the  policy  to  any  relative  or  connection 
of  the  insured,  or  to  one  incurring  expense  in  his  behalf,  one  to 
whom  such  payment  might  be  made,  but  who  is  not  named  as 
beneficiary,  cannot  enforce  the  policy.     Such  suit  can  be  main- 

^^  Coil  v.  Continental  Ins.  Co.  169  application  for  insurance,  see  notes 
Mo.  App.  G34,  155  S.  W.  872.  in  36  L.R.A.(N.S.)   1211;  51  L.R.A. 

12  Beach  v.  Bowery  Fire  Ins.   Co.    (N.S.)   873. 

8  Abb.  Pr.   (N.  Y.)   261,  note.  ^^  ^ygstchester    Fire    Ins.     Co.    v. 

13  Lappin  v.  Charter  Oak  Ins.  Co.  Dodge,  44  Mich.  420,  6  N.  W.  865. 
58  Barb.  (N.  Y.)  325.  See  also  i^  Lewis  v.  American  Life  Ins.  Co. 
cases  cited  above  in  this  section.  7  Mo.  App.  112. 

1*  Dufl'v  v.  Bankers  Life  Assoc.  160        i'  Rappert  v.   Union   Mutual  Life 
Iowa,   19,   46   L.R.A. (N.S.)    25,   139    Ins.  Co.  7  Rob.  (N.  Y.)  155. 
X.   W.   1087.  "  Gurney  v.  Rawlins,  6  L.  J.  Ex. 

On  effect  of  delay  in  passing  upon    7,  2  Mees.  &  W.  87. 
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tained  only  In-  the  executor  or  administrator  of  the  insured.^' 
In  hie  pohcies,  under  the  code  of  New  York  and  by  statute  in  some 
states,  the  administrator  of  the  deceased  is  made  the  trustee  of  an 
express  trust  where  the  policy  is  for  the  benefit  of  another,  and  as 
such  may  sue  on  the  policy.^"  AVhere  a  party  who  held  the  policy 
as  collateral  security  for  a  debt  due  from  the  deceased  poUcy-holder 
had  brought  an  action  on  the  policy,  and  a  legatee  of  the  deceased, 
who  claimed  the  insurance  under  the  will,  had  been  impleaded, 
the  will  having  been  admitted  to  probate  in  another  district,  it  was 
held  necessary  to  make  the  executor  under  the  will  a  party  to  the 
controversy.^  But  where  the  wife  had  procured  a  policy  on  her 
husband's  life,  and  her  death  preceded  his.  in  an  action  by  his 
creditors  it  was  held  unnecessary  to  make  the  personal  represen- 
tative of  the  husband  a  party  defendant  in  order  to  determine  who 
was  entitled  to  the  proceeds.^  It  has  been  held  in  England  that 
where  the  wife,  who  was  the  beneficiary  under  a  policy  on  the 
husband's  life,  had  on  account  of  her  having  caused  the  death 
of  her  husband  by  her  wrongful  act  lost  all  right  to  the  proceeds 
under  the  policy,  the  property  became  the  part  of  the  estate,  and 
the  executors  could  maintain  suit  against  the  company.^  A  creditor 
has  no  rights  under  a  policy  on  the  life  of  his  debtor,  naming  him 
as  beneficiary,  after  the  payment  of  his  debt,  and  the  policy  inure? 
to  the  insured,  and  an  action  may  be  brought  for  the  collection  of 
the  sum  due  under  it  by  his  personal  representatives.*  Where  a 
policy  is  assigned  to  a  creditor,  he  is  only  entitled  to  so  much  of 
the  proceeds  a.«!  extinguishes  his  debt,  and  the  balance  the  repre- 
sentatives are  entitled  to.^ 

§  3631.  Same  subject:  mutual  companies. — The  rights  of  the 
members  being  dependent,  as  before  stated,  upon  the  by-laws  and 
contract  of  insurance,  it  would  follow  that  whoever,  in  accordance 
with  these,  ma}'  maintain  an  action  upon  the  policy,  the  personal 
representatives  of  such  a  person  would  be  entitled  to  sue  thereon. 
Thus,  where  the  lives  of  two  persons  were  insured  in  a  mutual 

*' Lewis  V.  Metropolitan  Life  Ins.  ^Cleaver  v.  Mutual  Reserve  Fund 

Co.  178  Mass.  .52,  8(5  Am.  St.  Rep.  Life  Assoc.   1  L.   R.   Q.   B.   147,   61 

463,  .59  N.  E.  439.  L.   J.   Q.   B.   128,  66  L.   T.   220,  40 

20Grattan  v.  National  Life  Ins.  Co.  W.  R.  230,  56  J.  P.  180. 

15   Hun    (N.   Y. )    74;    Greenfield   v.  *  Crotty  v.  Union  Mutual  Life  Ins. 

Massaehusetts  Mutual  Life  Ins.  Co.  Co.  144  U.  S.  621,  36  L.  ed.  566,  12 

47  N.  Y.  430;  FIvnn  v.  Massachusetts  Supr.  Ct.  749,  21  Ins.  L.  J.  645. 

Benefit  Assoc.  152  Mass.  288,  25  N.  ^  Metropolitan    Life    Ins.     Co.    v. 

E.   716.  O'Brien,  92  I\Iich.  584,  52  N.  W.  1012. 

^  Shove  V.  Shove,  69  Wis.  425,  34  As  to  recovery  bv  creditor,  see  §§ 

N.  W.  .392.  2336  et  seq.,  3488  ct  seq.  herein. 

2  Tompkins  v.   Lew,  87  Ala.  26.'3, 
13  Am.  St.  Rep.  31,  6  So.  .346. 
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c'duii^any,  in  wliicli  they  were  permitted  to  a  share  in  the  profits  of 
the  insurer?^,  it  was  decided  that,  in  case  of  the  death  of  one,  his 
administrator  could  bring  an  action  against  the  company  to  re- 
cover both  the  insurance  money  and  the  profits  to  whicli  the  in- 
sured was  entitled.^  And  where  the  pohcy  was  payable  to  the 
lieirs  of  the  insured,  but  the  administrator  sued  in  his  name,  he 
being  the  sole  heir,  it  was  held  a  harmless  error.  And  in  a  Michigan 
ca^^e,  where  a  policj-  was  made  payable  to  the  widow,  it  was  held  that 
she  might  waive  her  rights  under  the  policy  and  sue  as  adminis- 
tratrix for  the  benefit  of  the  estate.'  In  a  policy  for  the  benefit 
of  the  insured's  wife  and  children,  under  a  clause  of  making  it 
payable  to  his  "executors,  administrators,  or  assigns,"  the  personal 
representative  was  held  a  j^roper  party  plaintiff.'  But  the  wife  and 
children  are  the  proper  parties  to  sue,  and  not  the  administrator, 
under  a  policy  payable  to  them.^  A  designation  of  a  person  as 
beneficiar}'  which  is  invalid  does  not  prevent  the  personal  repre- 
sentative of  the  insured  from  maintaining  an  action  upon  the 
policy,  as  such  designation  does  not  render  the  whole  contract 
invalid.^" 

§  3632.  Parties:  agents.-'^ — If  an  insurance  company  issues  a 
policy  to  an  agent  in  his  own  name,  knowing  that  it  is  for  the 
benefit  of  the  principal,  an  action  upon  such  policy  may  be 
brought  in  the  name  of  the  agent,^^  but  when  so  brought  the  agent 
is  held  to  be  a  trustee  of  an  express  trust  Avithin  the  meaning  of  the 
New  York  code.^^  And  in  such  a  case  the  declaration  should  con- 
tain the  names  of  the  real  parties  in  interest  at  the  time  the  insur- 
ance was  effected,  and  also  when  the  loss  occurred.^*  But  an  agent 
with  an  insurable  interest  in  goods,  who  insures  them  on  behalf 
of  his  principal,  cannot  recover  on  his  own  account,  but  may  on 
that  of  his  principal.^*  Under  another  decision,  A,  the  policy- 
holder may  maintain  in  his  own  name  a  suit  for  loss  of  furniture 

6  Vogler  V.  World  Mutual  Life  Ins.  ^^  See  e.  XXVIII.  (§§  655  et  seq.) ; 

Co.  51  How.  Pr.   (N.  Y.)   301.  e.  XXIX.  (§§  690  et  seq.)  herein. 

•    '  Enright  v.   Standard  Life  &  Ac-  ^^  Goodall  v.  New  England  Mutual 

cident  Ins.  Co.  91  Mich.  238,  51  N.  Fire  Ins.  Co.  25  N.  H.  169;  Pitney 

W.  928 ;  Peet  v.  Great  Camp  Knights  v.  Glen's  Falls  Ins.  Co.  65  N.  Y.  6. 

of  Maccabees,  83  Mieii.  92,  47  N.  W.  "  Pitney  v.   Glen's  Falls  Ins.   Co. 

Rep.  119.  65  N.  Y.  6. 

8  Massachusetts   ]\Iutual   Life    Ins.  ^*  Rider  v.  Ocean  Ins.  Co.  20  Pick. 

Co.  V.  Robinson,  98  111.  324.    '  (37  Mass.)  259. 

^  National    Slavonic   Society  of  U.  ^^  Donath     v.     Insurance     Co.     of 

S.  A.  156  X.  Y.  Supp.  301,^47  Ins.  North   America,   4   Dall.    (4   U.    S.) 

L.  J.  240.  463,  1  L.  ed.  910. 

^°  Rindge  v.  New  England  Mutual 
Aid  Soc.  146  Mass.  286,  15  N.  E. 
628. 
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insured  on  B"s  account,  if  it  be  shown  that  B  has  authorized  the 
^uit  and  owned  the  furniture.^^  So  also,  a  husband  acting  as  agent 
for  his  wife  may  sue  upon  a  policy  in  his  own  name.^'^  Thus,  where 
the  wife  owned  land  upon  which  the  husband  erected  a  dwelling- 
house  which  they  occupied,  and  the  insurance  company,  knowing 
this,  issued  a  policy  in  his  name  for  the  benefit  of  both,  he 
acting  as  her  agent,  it  was  held  that  he  might  recover  on  the  policy 
in  his  own  name  where  there  was  a  loss  under  it." 

§  3633.  Parties:  principal:  disclosed:  undisclosed. — Upon  a  pol- 
icy to  the  agent  for  the  benefit  of  a  principal,  either  disclosed  or  un- 
disclosed, the  principal  may  adopt  the  contract  though  made  with- 
out his  actual  authority,  and  by  his  so  doing  have  the  same  rights 
under  the  policy  as  if  originally  made  by  express  authority  from 
him.^^  So  where  brokers  procure  an  insurance  "for  the  owner/' 
but  payable  to  the  former,  the  owners  may  sue  thereon,  having  con- 
sented thereto.^"  And  where  a  policy  was  issued  to  "S.  M.  G., 
agent."  it  was  held  that  such  a  phrase  indicated  that  others  were 
interested  in  the  property,  and  that  parol  evidence  was  admissible 
to  prove  ownership  of  the  goods  in  a  third  party,  and  that  where 
such  ownership  was  proved  such  third  party  could  sue  in  his  own 
name.^  Where  a  policy  was  issued  to.  two  persons  'to  cover  their 
individual  interest  on  account  of  the  owner,  it  was  decided  that 
the  two  persons  could  sue  thereon,  and  that  the  acts  of  a  third 
person  who  was  interested  at  the  commencement  of  the  venture 
could  not  affect  their  rights  as  against  the  insurer.^  If  insurance 
is  effected  with  no  warranty  as  to  the  national  character  of  the 
property,  any  foreigner  who  has  authorized  such  insurance  may 
receive  the  benefits  of  it.^ 

§  3634.  Parties:  policy  to  husband  on  wife's  property. — It  has 
been  held  in  Iowa  that  where  the  husband  ha.s  obtained  insurance 
on  his  wife's  property,  there  being  nothing  in  the  policy  or  appli- 
cation to  show  that  he  acted  as  agent  or  trustee,  the  wife  has  no 

16  Lane  v.  Sun  Mutual  Ins.  Co.  35  C.  35;  Maryland  Ins.  Co.  v.  Graham, 

La.  Ann.  224.  3  Har.  &  J.   (Md.)   62.     See  §  3()2i 

"Hunt   V.   Mercantile  Ins.   Co.  22  herein. 

Fed.  503.  ^^  Farrow    v.    Commonwealth    Ins. 

18  American  Central  ins.  Co.  v.  Co.  18  Pick.  (35  Mass.)  53,  29  Am. 
McLanathan,  11  Kan.  5:]3.  Dec.  564. 

19  Stillwell  V.  Staples,  1!)  N.  Y.  i  Platho  v.  Merchants' &  Manufac- 
401    s.  c,  6  Duer  (N.  Y.)  63;  Ruan  turers'  Ins.  Co.  38  Mo.  248. 

V.  Gardner,  1  Wash.    (U.   S.   C.  C.)        2  Catlett  &  Keith  v.  Pacific  Ins.  Co. 
145,  Fed.  Cas.  No.  12,100;  Browning    of  New  York,  1  Wend.  (N.  Y.)  561, 
V.  Provincial  Ins.  Co.  of  Canada,  5    aff'd  4  Wend.  (N.  Y.)  75. 
I     R     C    P    263,  28  L.   T.    (N.   S.)        ^  Seamans  v.  Lorinp^,  1  Mason  (U. 
853,  21  Week.  Hep.  587,  2  Asp.  M.    S.  C.  C.)   127,  Fed.  Cas.  No.  12,583. 
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right  of  acliou  -M  law  a.uainst  the  conqtany.*  Hut  where  a  pohey 
M'as  issued,  the  oouiiiany  kuowiua,  that  the  property  belonged  to  the 
wife,  and  tlie  pohey  was  made  out  in  the  name  of  the  husband, 
but  uot  with  his  knowledge,  nor  in  aecordanee  with  instructions 
given  to  the  agent,  lie  was  held  entitled  to  sue  for  the  benefit  of  his 
wife.*  In  ease  of  a  policy  issued  in  the  name  of  the  husband,  but 
leturned  to  the  company  with  a  statement  that  it  was  the  property 
of  the  wife,  which  was  insured,  and  a  request  to  make  the  policy 
payable  to  her,  and  the  secretary  of  the  company  complied  with 
her  request,  the  court  held  the  contract  to  be  with  the  wdfe.^  A 
husband  and  wife  are  entitled  to  join  as  plaintiffs  in  aii  action  upon 
a  policy  to  recover  for  their  respective  losses,  where  the  policy  has 
been  issued  to  them  jointly  for  a  specified  amount,  upon  a  building 
which  is  the  separate  property  of  the  Avife,  and  for  an  amount 
not  exceeding  an  amount  named  upon  a  stock  of  merchandise  in 
said  building,  which  merchandise  is  the  separate  property  of  the 
husband,  in  consideration  of  a  single  sum  paid  by  them  as  premium, 
both  ])rnperties  having  been  destroyed  by  fire.' 

§  3634a.  Parties:  joinder:  husband  and  wife:  community  prop- 
erty: homestead. — A  wife  is  properly  joined  with  the  husband  as 
a  party  plaintiff  in  ah  action  on  a  fire  insurance  policy  covering 
community  property. »  A  joint  action  may  be  maintained  by  a 
husband  and  Avife  on  a  policy  issued  to  them  upon  a  dwelling  used 
as  a  homestead  though  the  title  thereto  was  vested  wholly  in  the 
wife.^  A  surviving  wife  may,  however,  in  certain  cases,  sue  in  her 
own  name  under  a  policy  issued  to  her  husband  on  the  home- 
stead, ^o 

§  3634b.  Parties:  husband:  wife:  mistake  in  name. — If,  after 
the  death  of  a  person,  his  business  is  carried  on  by  his  wife  or  other 
successor  in  interest,  and  a  policy  is  issued  in  such  name  either 
by  accident,  mistake  or  design,  it  is  not  necessary  to  go  into  equity 

*  Zimmerman  v.  Farmers'  Ins.  Co.  ^  Hedican  v.  Pennsylvania  Fire  Ins. 
76  Iowa,  352,  41  N.  W.  39.  Co.  21  Wash.  488,  58  Pac.  574.     See 

*  Deitz  V.  Providence- Washington  Smith  v.  Continental  Ins.  Co.  108 
Ins.  Co.  31  W.  Va.  851,  13  Am.  St.  Iowa,  382,  79  N.  W.  26;  National 
Kep.  909,  8  S.  E.  616,  reported  on  Life  Ins.  Co.  v.  Grace,  106  Ga.  264, 
2nd  Appeal  33  W.  Va.  526,  25  Am.  32  S.  E.  100;  New  York  Life  Ins. 
St   Rep.  90S,  11  S.  E.  50.  Co.    v.   Jack,   76   Miss.   783,   25    So. 

^Solmes   (Solms)   v.  Rutgers  Fire  871;   Proctor  v.   Georgia  Home  Ins. 

Ins.  Co.  42  N.  Y.  (3  Keyes)  410;  s.  Co.  124  N.  Car.  265,  32  S.  E.  716. 

c.   4  Abb.   Dec.    (N.   Y.)    279,  rev'g  » Webster  v.  Dwelling  House  Ins. 

s.  c.   8  Bosw.    (N.  Y.)    578,  5  Abb.  Co.  53  Ohio  St.  558,  30  L.R.A.  719, 

Pr    (N.  S.)    (N.  Y.)  201.     ,  53  Am.  St.  Rep.  658,  42  N.  E.  54o! 

'Graves  v.   Merchants  &  Bankers  i°  Pennsylvania    Fire    Ins.    Co.    v. 

Ins.   Co.   82  Iowa,  637,  31  Am.   St.  Wagley   (Tex.  Civ.  App.)   36  S    w' 

Rep.  507,  49  N.  W.  65.  997.                                                   *       ' 
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to  have  it  reformed,  but  the  person  to  whom  it  was  issued  may 
sue  thereon  in  his  true  name,  averring  that  the  instrument  was 
made  to  him  or  her  by  the  name  appearing  therein. ^^  If  a  pohcy 
is  written  in  the  name  of  the  husband,  through  the  mistake  of 
an  agent  of  the  insurer,  or  of  his  clerk,  who  intended  to  write 
it  in  the  name  of  the  wife,  whom  he  knew  to  be  the  owner  of  the 
property,  an  action  may  be  sustained  thereon  by  the  husband  for 
the  use  of  the  wife,  though  the  policy  contains  a  provision  declar- 
ing that  if  the  property  is  held  in  trust,  or  by  leasehold  or  other 
interest  not  amounting  to  absolute  or  sole  ownership,  it  must  be  so 
represented  to  the  company  and  expressed  in  the  policy  in  writ- 
ing, and  that  the  company  will  not  be  bound  by  any  act  or  any 
statement  made  to  or  by  any  agent  or  other  person  which  is  not 
contained  either  in  the  policy  or  in  the  written  application  on 
which  the  insurance  was  based. ^^ 

§  3635.  Parties:  partners.^* — Policies  to  partners  upon  partner- 
ship property  generally  provide  against  any  change  of  interest  or 
alienation  of  the  property  insured,  by  sale  or  otherwise,  and  where 
a  policy  is  so  issued  no  one  can  sue  upon  it  except  the  persons 
whose  interests  were  insured.  Where  a  new  partner  is  admitted  to 
the  firm,  the  policy  becomes  void  under  such  a  contract,  unless  the 
company  indorse  their  consent  upon  the  policy  as  covering  the  in- 
terest of  the  new  member.^*  And  the  same  view  has  been  taken 
where  one  of  the  firm  retires,"  and  where  the  action  has  been 
brought  in  the  joint  names  of  both  the  assured  after  one  has 
assigned  his  interest  to  the  other  and  has,  therefore,  no  remaining 
interest  at  the  time  of  the  fire,  there  can  be  no  recovery.'^^  Under 
an  Ohio  decision  the  insured  may  maintain  an  action  in  his  own 
name  to  recover  for  injury  to  his  share  of  the  property  insured, 
although  he  has  subsequently  taken  a  partner  who  owns  an  in- 
terest in  the  property  in  the  business,  but  has  not  assigned  or 
transferred  the  policy."  Where  a  firm  procured  two  policies  of 
insurance,  one  to  continue  as  long  as  the  firm  paid  the  annual 
premium,  the  other  to  expire  in  a  year,  and  a  new  member  was 
taken  in  with  no  change  of  name,  the  premium  being  paid  on 
both  policies  for  several  years,  it  was  held  that  the  new  firm  could 

^^  Lmnbenuan's  Mut  ual  Ins.  Co.  v.  l)y  partner  see  §§  2293  et  seq.,  2316, 

Bell,  166  111.  400,  57  Am.  St.  Rep.  herein. 
140,  45  N.   E.   130.  i6  Howard   &  Riu-kraan  v.  Albany 

i2Deitz  V.  I'rovidence  Washington  Ins.   Co.  3  Deuio   (N.  Y.)   301;  Dix 

Ins.  Co.  33  W.  Va.  526,  25  Am.  St.  v.  Mercantile  Ins.  Co.  22  111.  272,  277. 

Rep.   908,   11    S.    E.   50.  ^^Blackwell   v.  Miami  Valley  Ins. 

* "  See  §  3628  herein.  Co.  48  Ohio  St.  523,  14  L.R.A.  431, 

^^  Examine  §§  2293-2295  herein.  29  N.  E.  278. 

^®  See  last  note.     As  to  assignment 

Joyce  Ins.  Vol.  V. — 375.  5985 


§  3635  JOYCE  ON  INSURANCE 

not  sue  on  the  lirst  poliey,  but  could  on  the  latter."  In  case  of 
the  death  of  one  member  of  a  firm  the  surviving  partner  may  sue 
upon  a  policy  issued  to  the  tirm.^'  And  where  a  partner  has  for 
his  benefit  procured  an  insurance  on  partnership  property,  it  is 
held  to  be  for  his  sole  benefit,  and  he  alone  should  sue  thereon.^" 
A  policy  which  has  expired  and  is  renewed  in  the  name  of  a  firm 
may  be  sued  upon  by  the  firm.  Thus,  where  L.  obtained  insurance 
in  his  own  name  and  afterward  sold  part  of  his  property  to  another, 
with  whom  he  formed  a  partnership,  and  the  policy  having  expired 
was  continued  to  L.  &  Co.,  the  firm  name,  it  was  held  that  the  con- 
tract was  with  the  firm,  who  could  sue  thereon.^  In  Ohio  it  has 
been  held  that  if  the  insurance  covers  property  of  one  in  business 
■by  himself,  and  he  afterward  admits  another  to  partnership,  that 
he  can  still  sue  upon  the  policy  in  his  own  name  for  the  loss  or 
damage  he  has  suffered  upon  his  share  of  the  property.^  In  cases 
of  transfer  of  interest  of  one  partner  to  a  copartner  the  weight  of 
authority  seems  to  be  that  nnless  the  policy  plainly  by  its  terms 
intends  such  transfers  to  make  the  contract  void,  that  an  action 
thereon  may  be  brought  by  the  remaining  partners.^ 

No  action  can  be  sustained  upon  a  void  policy,  therefore,  if  one 
partner  is  made  the  beneficiary  and  assignee  of  such  policy  upon 
the  life  of  his  copartner,  pays  the  premiums,  and  receives  the 
insurance  money  upon  the  death  of  the  insured,  no  action  for  such 
money  can  be  maintained  by  the  personal  representative  of  the 
insured,  either  against  the  beneficiary,  or  the  insurance  company. 
Neither  could  the  beneficiary  have  maintained  an  action  on  the 
policy  to  enforce  the  payment  of  the  insurance  money.* 

If  a  burglary  insurance  policy  is  issued  to  a  private  bank  operated 
under  the  state  statutes  with  authority  to  contract,  sue  and  be  sued 

^8  Fireman's  Ins.  Co.  v.  Floss,  67  ^  Blaekwell   v.   Miami   Valley   Ins. 

Md   403,  1  Am.  St.  Rep.  398,  10  Atl.  Co.  48  Ohio  St.  533,  14  L.R.A.  431, 

139.  29  Am.  St.  Rep.  574,  29  N.  E.  278, 

i^Oakman    v.    Dorchester    Mutual  rev'g  19  Week.  L.  Bull.  87,  21  Ins. 

Fire  Ins.   Co.  98  Mass.  57.  L.  J.  97,  10  Ohio  Dec.  159. 

As  to   effect  of  death  of  partner  ^  Burnett    v.    Eufaula    Home    Ins. 

in  action  to  enforce  right  of  subro-  Co.   46    Ala.    11,    7   Am.    Rep.   581; 

gation:     parties,    see    Pacific     Coast  Hoffman  v.  iEtiia  Fire  Ins.   Co.  32 

Steamship   Co.  v.   Bancroft-Whitney  N.   Y.   405,   88   Am.   Dec.   337,   aff'g 

Co.    (Queen  of  the  Pacific,  The)   94  19  Abb.  Prac.  325,  24  N.  Y.  Supp. 

Fed.  180,  36  C.  C.  A.  135,  rev'd  on  Ct.  501,  cithuj  Wilson  v.  Genesee  Mu- 

another   point   in   180   U.   S.   49,  45  tual  Ins.  Co.  16  Barb.   (N.  Y.)  511, 

L.  ed.  419,  21  Sup.  Ct.  278.  rev'd  14  N.  Y.  418;  Dey  v.  Pough- 

20  Burgher  &  Lacour  v.  Columbian  keepsie  Mutual  Ins.  Co.  23  Barb.  (N. 

Ins.  Co.  17  Barb.  (N.  Y.)  274.  Y.)    023,  627. 

1  Laneev  v.  Phcenix  Fire  Ins.  Co.  *  Powell  v.  Dewev,  123  N.  Car.  103, 

56  Me.  562.  66  Am.  St.  Rep,  818,  31  S.  E.  381. 
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in  its  name,  but  which  is  organized  as  a  partnership,  said  bank  is 
the  real  party  in  interest  and  the  proper  party  to  bring  an  action, 
for  in  such  case  a  judgment  against  the  bank  binds  all  persons 
interested  in  the  bank,  and  conversely  a  judgment  in  its  favor 
would  benefit  all  persons  interested;  and  an  objection  that  the 
policy  would  support  a  recovery  only  in  favor  of  certain  of  the 
partners  will  not  be  sustained.^ 

§  3636.  Parties:  part  owner:  owner. — A  part  owner  procuring 
insurance  upon  his  interest  alone  in  the  property  may  sue  in  his 
own  name  to  recover  for  a  loss,^  and  where  he  obtains  insurance 
in  his  own  name  for  the  benefit  of  ''whom  it  may  concern,"  either 
he  or,  in  case  of  his  death,  his  administrator  may  maintain  an 
action  for  the  entire  amount."^  And  where  it  is  issued  in  his  name 
for  the  account  of  the  owners,  he  may  bring  the  action  in  his  own 
name,  acting  as  a  trustee  for  all  of  the  owners.*  Thus,  where  a 
policy  to  the  master,  who  was  part  owner,  insured  freight,  and  read, 
"Loss,  if  any,  payable  to  A,  who  had  advanced  cash  to  the  master 
against  the  "^freight,"  it  was  held  that  A  could  not  sue  thereon.^ 
And  where  an  action  was  brought  by  all  the  owners  of  a  vessel  upon 
a  policy  issued  to  cover  the  interest  of  a  part  owner,  he  alone 
was  held  entitled  to  recover  after  the  declaration  was  amended  by 
striking  out  all  the  other  names.^°  Upon  an  action  on  one  of  sev- 
eral policies  for  whom  it  might  concern  obtained  by  an  agent  of 
the  part  owners  of  the  vessel,  wdiich  policies  the  agent  had  given 
to  each  part  owner  covering  his  respective  interest,  and  the  com- 
pany had  ratified  these  transfers,  it  was  held,  an  objection  being 
raised  that  other  part  owners  were  interested  in  the  policy,  they 
not  having  assented  to  this  distribution,  that  they  were  necessary 
parties  to  the  action."  Part  owners  not  named  in  the  policy  cannot 
recover  in  their  own  names  on  a  marine  policy  in  a  mutual  insur- 
ance association  which  covenanted  to  pay  losses  to  a  certain  firm 
described  as  "&  member"  thereof  according  to  the  articles  and 
rules  of  the  aasociation,  which  describe  as  members  every  person 
who  insures  a  ship  "on  behalf  of  himself  or  any  other  person."  ^^ 

5  N(nv  Amsterdam  Casualty  Co.  v.  »  Orchard  v.  iEtna  Ins.  Co.  5  U.  C. 
New   Palestine   Bank,  59    Ind.   App.    C.  P.  445. 

(59,  107  N.  E.  554,  45  Ins.  L.  J.  401:  1°  Finney   v.   Bedford   Commercial 

Under  Burns'.s  Ann.  Stat.  1914,  sec.  Ins.  Co.  8  Met.   (49  Mass.)   348,  41 

3413.  Am.  Dee.  515. 

6  (irav  V.  Buck,  78  Me.  477,  7  Atl.  "  Fowler  v.  Atlantic  Mutual  Ins. 
10.        '         .  Co.  8  Bosw.  (N.  Y.)  332. 

'  Sleeper  v.  Union  Ins.  Co.  65  Me.  ^^  Montgomerie  v.  United  Kingdom 
385    20  Am    Rep.  70G.  Mutual   Steamshii)  Assurance  Assoc. 

8 'Knight  V.  Eureka  Fire  &  Marine  (1891),  1  Q.  B.  370,  GO  L.  J.  Q.  B. 
Ins.  Co.  2G  Ohio  St.  GG4,  20  Am.  Rep.  429,  G4  L.  T.  323,  39  W.  R.  351,  7 
778  Asp.  M.  C.  19. 
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In  ail  action  for  loss  dno  to  negligent,  towage  the  owner  of  tlic 
vessel  is  the  proper  i>arty  to  siie.^^  If  a  poliey  issues  to  one  as  an 
owner  in  severalty,  who  is  afterward  adjudged  in  a  suit  in  parti- 
tion to  hold  a  moiety  only,  and  he  surrenders  possession  to  a  pur- 
chaser under  the  decree  of  sale  entered  in  such  suit,  he  is  entitled 
to  recover  to  the  extent  to  which  he  is  thus  adjudged  not  to  be  the 
owner  of  the  whole.^*  Again,  although  one  surrenders  possession 
of  property,  the  title  to  which  has  been  insured,  upon  the  rendition 
of  an  adverse  decree,  without  "waiting  to  be  expelled  from  the 
property,  lie  is  not  thereby  deprived  of  his  right  of  action  against 
the  insurance  company. ^^  Where  a  policy  covers  property  owned 
in  severalty  by  two  persons  insured,  and  the  company's  agent 
who  issued  the  policy  had  knowledge  of  that  fact  at  the  time  of  its 
issuance,  one  of  the  owners  may  maintain  an  action  in  his  own 
name  to  recover  for  a  loss  affecting  his  portion  of  the  property. ^^ 

§  3637.  Renewals:  who  may  sue. — If  an  insurance  which  was 
originally  issued  in  the  names  of  two  persons  is  renewed  in  the  name 
of  one  of  them  only,  in  whom  the  entire  insurable  interest  is 
vested,  he  may  bring  an  action  thereon  in  his  own  name."  And 
in  case  of  the  assignment  of  a  policy  when  it  is  renewed  in  the 
name  of  the  assignee,  the  premium  being  paid  by  him,  it  is  held 
to  be  a  contract  between  the  company  and  the  assignee,  upon 
which  he  may  maintain  an  action. ^^ 

§  3638.  Parties:  sale  under  sheriff's  certificate. — AVhere  a  policy 
was  issued  to  P.,  "loss,  if  any,  payable"  to  C,  ''as  his  interest  may 
appear,"  and  it  appeared  that  C.  held  the  sheriff's  certificate,  the 
property  having  been  sold  under  execution,  and  it  also  appeared 
that  C.  had  agreed  that  if  he  secured  title  to  the  premises  and  he 
obtained  a  release  from  the  wife  of  P.  that  he  would  discharge 
certain  encumbrances,  and  also  that  he  would  secure  P.  against  the 
payment  of  a  certain  bond,  it  was  held  that  the  suit  was  properly 
brought  by  C.^^ 

"  White  v.  The  Mary  Ann,  6  Cal.        "  Lockwood  v.   Middlesex  Mutual 

462,  65  Am.  Dee.  523.  Assur.  Co.  47  Conn.  553. 

1*  Foehreubach  v.  German  Ameri-        ^^  Peoria  Marine  Ins.  Co.  v.  Her- 

can  Title  &  Trust  Co.  217  Pa.  331,  12  vey,  34  111.   46 ;   Phelps  v.   Gebhard 

L.R.A.(N.S.)  465,  118  Am.  St.  Rep.  Fire  Ins.  Co.  9  Bosw.   (N.  Y.)  404, 

916,  66  Atl.  561.  409;  Lancey  v.  Phoenix  Fire  Ins.  Co. 

^*  Foehrenbach  v.   German  Ameri-  56  Me.  562 ;  Lueiani  v.  American  Fire 

can  Title  &  Trust  Co.  217  Pa.  331,  Ins.  Co.  2  Whart.   (Pa.)  167;  Chap- 

12   L.R.A.(N.S.)    465,   118   Am.    St.  man  v.  Gore  District  Mutual  Ins.  Co. 

Rep.  916,  66  Ath  561.  26  U.  C.  C.  P.  89. 

^^  Beebe  v.  Ohio  Farmers'  Ins.  Co.        ^^  Cone   v.   Niagara  Fire  Ins.   Co. 

93  Mich.  514,  18  L.R.A.  481,  32  Am.  3  N.  Y.  Sup.  Ct.  33,  aff'd  60  N.  Y. 

St.  Rep.  519,  53  N.  W.  818.  619. 
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§  3639.  Joinder  of  parties:  who  may  be  joined. — An  action  upon 
a  policy  issued  in  the  names  of  two  or  more  persons  should  be 
brought  in  the  name  of  all  jointly.  It  is  a  joint  interest  which  is 
insured,  and  therefore  the  action  is  not  divisible,  but  all  who  are 
named  in  the  policy  must  join  to  recover  for  a  loss .2°  even  if  the 
interest  of  all  the  insured  has  been  assigned  to  one.  But  where 
the  insurers  consented  to  such  an  assignment,  joint  action  was  not 
permitted.^  It  has  also  been  held  that  where  a  policy  was  issued 
to  three  but  the  property  was  owned  by  two.  that  the  two  owners 
might  sue  thereon. ^  And  in  some  cases  under  the  charter  of  the 
company  where  one  of  several  insured  has  acquired  the  whole 
interest,'  he  may  maintain  an  action,^  and  also  by  statute  author- 
izing the  real  party  in  interest  to  sue  in  his  own  name.  And 
there  are  also  cases  which  hold  that  if  one  of  two  joint  owners  has 
assigned  his  interest  to  the  other,  an  action  brought  by  them 
jointly  upon  a  policy  to  the  two  is  fatal.*  Upon  an  open  policy 
all  parties  interested  may  sue  in  their  joint  names.^  and  otherwise 
upon  a  sealed  policy  to  one  implying  that  other  persons'  interests 
are  insured  besides  his  own.^ 

In  general,  all  who  are  named,  whether  they  all  have  a  beneficial 
interest  in  the  ])roperty  insured  or  not,  should  join  in  an  action 
upon  the  policy  as  they  are  the  parties  to"  the  contract,"^  and  it 
would  seem  that  if  a  [)olicy  was  issued  to  two  or  more  persons 
jointly,  there  being  no  provision  making  the  policy  void  in  case 
of  an  assignment  of  interests  between  the  insurers,  that  the  policy 
should  be  sued  upon  by  the  parties  to  whom  it  was  issued,  unless 
the  charter  of  the  company  or  the  contract  itself  provided  other- 
wise, or  unless  the  insurers  had  promised  in  consenting  to  the 
assignment  to  respond  directly  to  the  assignee. 

When  a  certificate  holder  of  a  mutual  life  insurance  company 
brings  a  bill  against  it  for  a  receiver,  he  need  not  join  the  insurance 

2°  Blanehard  v.  Dyer,  21  Me.  Ill,  As  to  nonjoinder  of  policiiholders 

38  Ain.   Dec.   25.{;   Marsh  v.  Robin-  in  action  by  attorney  general  in  ac- 

son,  4  Ksp.  98,  3  R.  R.  617.  tion  against  directors  for  accounting, 

^  Hobbs  &  Henly  v.  Memphis  Ins.  see  People  v.  Equitable  Life  Assur. 

Co.  1  Sneed  (33  fenn.)  444;  Ferriss  See.  of  U.  S.  101  X.  Y.  Supp.  354, 

&  Eaton  V.  North  American  Fire  Ins.  51  Misc.  339. 

Co.  1  Hill  (N.  Y. )  71.  5  (.^trohn  v.  Hartford  Fire  Ins.  Co. 

2  Bulkley  v.  Derby   Fishing  Co.  1  33  Wis.  648. 

Conn.  571.  ^  Sunderland    Marine    Ins.    Co.    v. 

3  Murdock  v^  Chenango  County  Kearney,  16  Q.  P,.  925,  20  L.  J.  Q. 
Mutual  Ins.  Co.  2  N.  Y.  210.  B.  417,  15  Jur.  1006. 

*  Howard    v.    Albany    Ins.    Co.    3        'Phoenix  Ins.  Co.  v.  Hamilton,  14 
Denio    (N.   Y.)    301;   Work  y.   Mer-    Wall.  (81  U.  S.)  504,  20  L.  ed.  729. 
chants'  &  Farmers'  ^^utual  Fire  Ins. 
Co.  11  Cush.  (65  Mass.)  271. 
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(•onnni^^ioiier  as  a  dofoiulanl.  where  it  is  not  alleged  Ihat  the 
eonipauy  is  insolvent,  or  that  its  business  should  be  discontinued 
and  its  corporate  existence  cease.* 

§  3640.  Same  subject:  nominal  partners. — AVhere  H.  and  C.  were 
partners,  but  H.  retired  from  the  linn,  C.  carrying  on  the  business, 
and  a  [)olicy  was  issued  in  the  lirni  name  of  TI.  &  C,  it  was  held 
that  II.  was  a  nominal  partner,  and  though  he  received  no  benefits 
from  the  use  of  his  name  as  partner,  yet  he  could  join  with  C.  in 
effecting  a  valid  insurance,  and  that  in  such  a  case  the  legal  in- 
terest was  in  the  firm  and  the  beneficial  interest  in  C,  and  that  the 
firm  properly  l)rought  suit  upon  the  policy.^ 

§  3641.  Joinder:  owner,  agent,  or  otherwise:  "for  whom  it  might 
concern." — In  case  of  a  sealed  policy  issued  to  K.  ''as  owner,  agent, 
or  otherwise,"  the  court  decided  that  this  phrase  indicated  that 
others  were  interested  in  the  property  insured,  and  was  a  covenant 
to  pay  any  loss  to  those  persons  whose  interests  were  intended  to  be 
covered,  and  that  K.  and  the  others  interested  might  join  in  the 
action.^"  And  where  an  insurance  was  effected  upon  a  vessel  "for 
whom  it  might  concern,"  but  upon  the  back  of  the  policy  were 
words  stating  it  to  be  for  A,  B,  and  C,  each  one-third,  but  payable 
to  A — A,  B,  and  C  were  held  entitled  to  maintain  a  joint  action." 
And  also  an  owner  holding  a  policy  issued  to  him  payable  to  others 
"as  their  interest  may  appear"  may  bring  action  jointly  with  the 
others  named.^^ 

§  3642.  Joinder:  mortgagor  and  mortgagee. — The  mortgagor  and 
mortgagee  may  join  in  an  action  upon  a  policy  payable  to  the 
mortgagee  to  the  extent  of  the  mortgage  interest. ^^  So  a  mort- 
gagor and  mortgagee  may  maintain  a  joint  action  on  a  policy 
against  fire,  where  the  loss  is  made  payable  to  the  latter  as  his 
interest  may  appear.^*  And  under  a  New  York  decision  where 
the  lo.ss,  if  any,  is  paj^able  to  the  mortgagee,  his  interest  is  one 
which  cannot  be  affected  without  his  consent,  and  he  should,  there- 
fore, at  least  be  made  a  party  to  an  action  for  return  of  the  un- 
earned premium  sued  for  by  the  plaintiff  on  a  policy  issued  to  him. 

*  Treat    v.    Pennsylvania    Mutual  ^^  Lasher  v.  Northwestern  National 

Life  Ins.  Co.  199  Pa.\St.  326,  85  Am.  Ins.  Co.  18  Hun  (N.  Y.)  98,  57  How. 

St.  Rep.  788,  49  Atl.  84.  Prae.  222. 

^  Phoenix  Ins.  Co.  v.  Hamilton,  14  ^^  Great  Western  Compound  Co.  v. 

Wall.  (81  U.  S.)  504,  20  L.  ed.  729.  .^tna  Ins.  Co.  40  Wis.  373;  Winne 

See  §  3635  herein.  v.  Niagara  Fire  Ins.   Co.   91  N.  Y. 

^^  Sunderland   Marine   Ins.    Co.  v.  185.     See  §§  3611-3614  herein. 

Kearney,  16  Q.  B.  925,  20  L.  J.  Q.  i*  Lewis  v.  Guardian  Fire  &  Life 

B.  417,  15  Jur.  1006.  Co.  181  N.  Y.  392,  106  Am.  St.  Rep. 

"  Williams    v.    Ocean    Ins.    Co.    2  557,  74  N.  E.  224.. 
Met.  (43  Mass.)  303. 
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Upon  the  point,  however,  that  the  mortgagee  should  be  made  a 
party  to  the  action  there  was  a  dissenting  opinion  as  the  action 
was  one  at  law  and  it  did  not'  appear  that  the  policy  contained  a 
mortgage  clause  to  the  effect  that  the  insurance  of  the  mortgagee 
should  not  be  invalidated  by  any  act  or  neglect  of  the  mortgagor 
or  owner  of  the  property,  etc.^^  But  a  complaint  upon  such  a 
policy  not  joining  the  mortgagee  does  not  show  a  defect  of  parties 
plaintiff  where  it  alleges  that  the  interest  of  the  mortgagee  has 
ceased.^^  And  under  a  policy  against  fire  issued  to  a  mortgagor 
and  payable  to  the  mortgagee  as  his  interest  may  appear,  there  is 
but  a  single  contract,  and  if  the  mortgagee  refuses  to  join  in  an 
action  on  the  policy,  he  is  a  proper  party  defendant  under  a  statute 
providing  that  where  the  parties  have  a  united  interest,  they  must 
be  joined  as  plaintiff,  and  if  any  refuse  to  join,  he  must  be  made 
a  party  defendant."  Again,  where  by  the  terms  of  a  policy  a  loss 
is  made  payable  to  a  mortgagee,  either  he  or  his  assignee  can  en- 
force the  liability  in  his  own  name  to  the  amount  of  the  mortgage 
debt  without  joining  the  insured  as  a  party."  So  where  a  policy 
of  insurance  against  loss  by  fire  is  issued  to  an  owmer  of  real  prop- 
erty, payable  in  case  of  loss  to  a  designated  mortgagee  as  his  in- 
terest may  appear,  he  is  entitled  to  maintain  in  his  own  name  an 
action  upon  the  policy  without  joining  his  mortgagor,  whether 
the  amount  of  the  loss  is  greater  or  less  than  the  sum  due  upon  the 
mortgage,  but  the  mortgagor  can  sue  for  the  whole  loss,  if  the 
mortgagee  consents. ^^ 

§  3643.  Joinder:  heirs:  children:  husband:  wife. — The  heirs  of 
an  insured  and  his  widow  may  i)roperly  join  in  an  action  upon  a 
policy  covering  the  homestead  property,  loss  occurring  after  the 
death  of  the  husband.^o  And  also  a  policy  on  the  life  of  S.,  which 
lie  conveyed  in  trust  for  the  benefit  of  his  wife  and  any  children 
he  might  have  by  her,  containing  a  provision  that  if  this  wife 
should  die  having  had  no  children  by  him  that  his  children  by  a 
former  marriage  should  receive  the  benefits  of  the  policy,  it  was 
held  in  an  action  by  the  widow  and  her  only  child  that  children 
by  the  former  marriage  should  be  made  parties  to  the  suit  against 

"  Loew   V.   North   British   &  Mer-        "  Maxev  v.  New  Hampshire  Fire 
cantile  Ins.  Co.  150  N.  Y.  Supp.  692,    Ins.   Co.  54  Minn.   272,  40   Am.   St. 
47   Ins.   L.   J.   278.— Finch,   J.,   dis-    Hvp.  325,  55  X.  W.  1130. 
senting   on   the   point    ahove   stated.        ^^  Pidmer  Savings  Bank  v.  Insur- 

^^  Great  Western  Compound  Co.  v.^  iince  Co.  of  North  America,  166  Mass. 
.'Etna  Ins.  Co.  40  Wis.  373.  ISit,  55  Am.  St.  Rep.  387,  32  L.R.A. 

"Lewis  V.   Guardian   Fire  &  Life    615,  44  N.  E.  211. 
Co.  181  N.  Y.  3!)2,  106  Am.  St.  Rep.        ^o  Bailev  v.  .lOtna  Ins.  Co.  77  AVis. 
557,  74  N.  E.  224.  336,  46  N.  W.  Rep.  440. 
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the  tnistee  to  recuver  on  the  insuraiu't'.^  Where  a  i)olicy  of  in- 
surance is  payahle  to  infants  at  th.e  deecase  of  the  father  if  the 
motlier  is  not  then  Hvino',  sueh  infants  have  a  contingent  interest 
in  such  policy,  and  are  necessary  parties  to  a  bill  in  equity  to  set 
aside  a  policy  of  insurance.^  Where  a  joint  policy  Avas  issued  to 
husband  and  wife  on  the  liouse  and  personal  pro])erty  of  the  hiis- 
l)and.  which  was  u))on  land  owned  by  the  wife,  it  was  held  that 
they  might  sue  jointly.^  So  an  action  is  properly  brought  by  the 
wife  and  children,  instead  of  by  the  administrator  where  the  cer- 
tificate is  ])ayable  to  them ;  *  and  if  one  of  the  beneficiaries  named 
in  a  certificate  of  insurance  dies  the  surviving  beneficiaries  may 
sue  alone  upon  the  certificate  without  joining  the  administrator 
of  the  deceased  beneficiary;*  and  where  an  endowment  policy  is 
payable  to  the  wife  if  living,  if  not  living  then  to  assured's  children 
the  wife  need  not  join  the  children  as  defendants  in  an  action  to 
recover  the  surrender  value.^ 

§  3644.  Libellant:  insurer  may  be  made  colibellant  or  joined  with 
insured  or  made  party  defendant  in  certain  cases. — Where  an  in- 
suran(*e  company  has  paid  the  insurance  upon  the  cargo  of  a  vessel 
which  was  sunk  by  a  collision,  it  may  be  joined  as  a  colibellant 
with  the  owners  of-  such  vessel  after  a  decree  has  been  given  in 
their  favor  against  the  vessel  causing  the  damage  and  an  order  of 
reference  to  a  commission  made  to  ascertain  the  amount  of  dam- 
age.' In  a  case  in  the  Federal  Supreme  Court  the  owner  of  a  ves- 
sel and  cargo  injured  by  a  collision  after  being  paid  the  insurance 
on  the  cargo  only  brought  a  libel  in  his  own  name  for  the  use  of 
the  insurers  for  the  damage  done  to  both  vessel  and  cargo,  and  it 
was  held  that  the  name  in  which  the  libel  was  brought  was  not  a 
substantial  objection,  and  that  as  the  owners  and  the  insurers  had 
each  an  interest  in  the  subject  matter  the  libel  might  be  main- 
tained; also  that,  except  in  particular  cases,  the  person  entitled  to 
relief  in  admiralty  should  always  be  made  libellant;  and  that  on 
the  same  state  of  facts,  all  persons  entitled  to  participate  in  the 
same  relief  may  join  as  libellants  whether  the  suit  be  in  personam 

1  Richardson  v.  Davis,  21  Gratt.  ety  of  America,  156  N.  Y.  Supp.  301, 
(Va.)  706.  47  Ins.  L.  J.  240. 

2  Equitable  Life  Assur.  Co.  v.  Pat-  *  Supreme  Lodge  Knights  &  Ladies 
terson,  1  Fed.  126,  citing  Eadie  v.  of  Honor  v.  Portingall,  167  111.  291, 
Slimmon,  26  X.  Y.  9,  82  Am.  Dec.  59  Am.  St.  Rep.  296,  47  N.  E.  203. 
395;  Barrv  v.  Equitaljle  Life  Assur.  ^  Eisenbach  v.  Mutual  Life  Ins.  Co. 
Soc.  59  N.  Y.  587;  Knickerbocker  147  N.  Y.  Supp.  962,  44  Ins.  L.  J. 
Life  Ins.  Co.  v.  Weitz,  99  Mass.  157.  144,  aff  d  212  N.  Y.  593,  106  N.  E. 

^  Brown   v.    IVta.ssacliusetts   Mutual    1033. 
Life  Ins.  Co.  59  X.  H.  298,  47  Am.        '  The   Citv   of   Paris,   1   Ben.    (U. 
Rep.  205.  S.)    529,  Fed.   Cas.  No.  2,766. 

*  Raab  v.  National  Slavonic  Soci- 
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or  in  rem.*  And  where  an  insurance  company  has  paid  parth'  or 
wholly  to  A  upon  a  policy  not  covering  the  full  value  of  his  prop- 
erty, the  loss  which  he  has  sustained,  it  must  be  joined  with  him 
in  an  action  for  damage  against  B,  by  whose  negligence  the  loss 
occurred,  or  if  it  will  not  join  as  plaintiff  it  must  be  made  de- 
fendant.^ 

§  3645.  Joinder:  policy  as  collateral:  stockholders. — One  holding 
a  policy  as  collateral  in  a  suit  against  the  company  must  join  the 
executor  of  the  insured  as  well  as  the  legatee  of  the  policy  under 
his  will.^°  Stockholders  of  an  insolvent  mutual  insurance  com- 
pany may  join  in  an  appeal  from  an  adjudication  of  their  claims 
for  moneys  paid  by  them  on  matured  policies. ^^ 

§  3646.  Joinder  of  parties:  statutes. — In  New  York  under  the 
Code,  upon  a  policy  of  insurance  a.ssigned  as  collateral  the  assignor 
and  a,ssignee  may  bring  a  joint  action.^^  Under  the  Indiana  stat- 
utes, where  the  owner  of  property  has  procured  insurance  and  as- 
signed it  to  his  creditors,  they  may  sue  jointly  where  the  loss 
exceeds  the  debt  due  to  the  creditor.^^  ^^d  under  a  provision  of 
the  Massachusetts  statutes,  where  the  directors  of  a  mutual  life  in- 
surance company  "are  liable  to  pay  an  execution  against  the  com- 
pany, the  creditor  may  recover  the  same  by  a  suit  in  equity,  or  by 
an  action  at  law  against  all  the  directors,"  in  an  action  of  contract 
against  them,  all  nmst  1)0  joined.^* 

§  3646a.  Joinder  of  parties:  guaranty  insurance. — A  surety  or 
fidelity  guarantee  company  is  properly  joined  in  an  action  against 
an  employee,  whose  fidelity  is  guaranteed  against  loss  by  defal- 
cation is  properly  joined  as  defendant  in  order  to  prevent  multi- 
plicity of  suits.^* 

§  3647.  Misjoinder  of  parties:  who  need  not  be  joined. — An 
action  upon  the  policy  providing  for  the  payment  of  different 
sums  to  different  parties  is  not  properly  brought  when  all  the  bene- 
ficiaries join  in  it.^^  A  policy  of  insurance  issued  in  the  firm  name 
of  "A  and  Co.,"  one  of  the  members  being  dead  at  the  time,  can- 
not be  sued  upon  by  A  and  B,  though  B  is  the  heir  at  law  of  the 

8  Fretz  V.  Bull,  12  How.  (53  U.  ^^  Boynton  v.  Clinton  &  Essex  Mu- 
S.)  466,  13  L.  ed.  1068.  tual  Ins.  Co.  16  Barb.   (N.  Y.)   254. 

As  to   junsdiction :   marine   insur-  ^^  Honie   Ins.    Co.   v.   Gilman,   112 

anoe:   admiralty,  see  §   3500  herein.  Ind.  7,  13  N.  E.  118. 

9  Pratt  V.  Radford,  52  Wis.  114,  i*  Upton  v.  Pratt,  106  Mass.  344. 
8  X.  W.  606.  "  Stephensville     Nortli     &     South 

10  Shove  v.  Shove,  69  Wis.  425,  3-1  Tex.  Ry.  Co.  v.  Grier,  —  Tex.  Civ. 
N.  W.  302.  App.  — ,  178  S.  W.  084. 

"In  re  California  Mutual  Ins.  Co.  ^^  Keary  v.  Mutual  Reserve  Fund 
81  Ca!.  364,  22  Pac.  869.  Life  As.soc.  30  Fed.  359. 
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deceased  menibcr  of  the  lirni.^''     ^^'hel•e  a  part  owner  of  a  vessel 
procured  insurance  thereon,  there  l)eint>;  nolliing  in  the  policy  to 
indicate  that  the  interest  of  any  other  i)erson  \va,^  intended  to  be 
covered,  an  action  cannot  be  maintained  in  the  names  of  all  the 
owners  upon  evidence  that  such  part  owner  was  agent  of  them  all." 
iVnd  where  one  ac-ts  as  agent  for  another  and  issues  an  insurance 
policy,  the  insured  cannot  sue  both,  but  must  elect  which  one  to 
bring  'the  action  against.     This  was  so  held  where  one  company 
transferred  all  its  property  and  effects  to  another  and  agreed  to 
transact  all  its  business  for  the  exclusive  benefit  of  the  latter,  and 
issued  a  policy  to  the  plaintiff  in  the  name  of  the  company  which 
was  acting  as  its  agent. ^^    If  the  description  of  the  property  in  a 
mortgage  is  wrong,  and  a  policy  is  issued  to  protect  the  interest  of 
the  mortgagee,  the  insurance  company  is  not  a  necessary  party  in 
an  action  for  reformation  of  the  mortgage.^o    Trustees  of  a  com- 
pany who  were  not  interested  in  the  profits  therein,  but  who  could 
be  sued  alone  upon  a  policy  which  made  all  of  the  shareholders 
who  w^ere  known  parties  defendant,  were  held  entitled  to  sue  alone, 
and  the  court  decided  that  it  was  sufficient  if  all  parties  known  to 
be  interested  in  the  subject  of  the  controversy  were  before  the  court 
as  plaintiffs  or  defendants,  and  that  as  to  those  whose  names  were 
not  known  the  court  could  not  compel  the  plaintiffs  to  do  an  im- 
possibility by  bringing  in  unknown  persons.^     And  where  a  ship- 
ping insurance  clul)  provided  that  all  of  its  affairs  were  to  be 
managed  by  the  members  with  the  assistance  of  the  secretary  and 
treasurer,  and  a  finance  committee  was  to  attend  to  the  appropri- 
ation of  the  funds,  an  action  was  properly  brought  against  the 
secretary  and  treasurer  and  seven  of  the  members,  there  being  no 
finance  committee.^     In  a  New  York  case  there  were  twenty-two 
separate  insurers  on  a  ship  which  was  captured  on  her  voyage,  who 
paid  the  loss.    There  were  also  other  insurers  upon  the  freight  and 
cargo  who  also  paid  a  total  loss  thereon.     The  cargo  was  aban- 
doiTed  and  sold,  the  proceeds  being  expended  for  necessary  repairs, 
etc.,  by  the  master,  and  the  vessel  proceeded.     It  was  held  that 
each  insurer  was  interested  separately  in  the  proceeds  of  the  cargo 

17  Work  V.  Merchants'  &  Farmers'  Co.  1  Handy  (Ohio)  217,  12  Ohio 
MiUual  Fire  Ins.  Co.  11  Cush.  (65  Dec.  109.  ^  n  nn 
Mass.)  271.     See  §  3635  herein.  ^'^  Newman   v.   Home   Ins.    Co.   20 

18  Finney     v.     Bedford     Coramer-  Minn.  (Gil.  378)  422. 

eial  Ins.  Co.  8  Met.   (49  Mass.)   348.  ^  Fenn    v.    Craig-,   3   Younge   &    C. 

See  also  Burgher  v.  Columbian  Ins.  216,  3  Jur.  22. 

Co   17  Barb    (N.  Y.)  274,  and  Wise  2  Bromley    v.    Williams,   32   Beav. 

V    St    Louis  Marine  Ins.  Co.  23  Mo.  177,  1  N.  R.  413,  11  Week.  Rep.  392, 

go.  8  L.  T.  (N,  S.)  78. 

19  Lee    V.    Fraternal    Mutual    Ins. 
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in  a  ratio  equal  to  their  payment  of  the  loss;  and  not  jointly,  and 
that  a  separate  action  by  each  could  be  maintained.^ 

§  3648.  Open  policy:  who  may  sue. — In  an  open  policy  issued 
to  one,  "This  policy  to  be  deemed  continuous,  unless  otherwise 
directed  by  either  party,  thirty  days'  notice  being  given  to  the  in- 
sured to  enable  the  risk  to  terminate,""  and  blank  certificates  being 
sent  to  be  reissued  to  the  j^erson  who  might  be  insured,  it  was  held 
that  upon  the  filling  out  and  delivery  of  the  certificate  the  one  who 
held  it  could  sue  in  his  own  name  thereon,  it  having  become  a 
contract  of  insurance  with  him.* 

§  3649.  Double  insurance:  parties  defendant. — Where  an  in- 
sured has  several  policies  covering  the  same  property,  he  may 
bring  an  action  against  all  of  the  insurers,  or  may  sue  any  one  of 
them  for  the  whole  loss.* 

§  3650.  Parties:  charterers. — AVhere  the  charterers  of  a  vessel 
w^hich  had  Ijeen  hired  for  a  certain  sum  insured  the  freight  to  an 
amount  equal  to  the  charter  money  to  be  paid  the  owners,  it  was 
held  upon  loss  that  the  charterer.-  could  sue  in  their  own  names.^ 

§  3651.  Parties:  bonds  with  state  treasurer. — Where  bonds  were 
deposited  with  the  treasurer  of  A'irginia,  in  pursuance  of  a  stat- 
ute requiring  them  to  be  returned  to  the  company  upon  a  certain 
contingency,  and  that  contingency  occurred,  it  was  held  to  be  en- 
titled to  its  securities,  and  that  the  state  treasurer  could  not  be 
summoned  as  a  garnishee  by  a  foreign  creditor,  since  a  public 
officer  of  a  state  cannot  be  made  liable  to  attachment  by  private 
individuals.'  In  a  later  case  in  the  same  state,  bonds  having  been 
deposited  in  compliance  with  this  statute  and  the  company  having 
failed,  it  was  held  that  the  state  treasurer  could  be  made  a  party 
defendant  by  a  policyholder  to  render  the  bonds  in  his  possession 
liable  as  a  satisfaction  for  premiums  paid  on  the  policy,  but  that 
a  part  of  the  liill  making  the  state  a  |)arty  should  be  dismissed.^ 

§  3652.  Suit  by  treasurer  of  mutual  insurance  company. — 
Though  the  charter  of  a  mutual  insurance  company  provides  that 
upon  failure  to  pay  an  a.'-^sessment  u])on  a  deposit  note  "the  di- 
rectors may  sue  for  and  recover  the  full  amount  of  said  deposit 
note,"  an  action  brought  by  the  treasurer  of  the  company,  where 

2  United     Ins.     Co.     v.     Scott,     1  ^  Sillowav  v.  Neptune  Ins.  Co.  12 

Johns.   (N.  Y.J    106.  Gray  (78  Ma.ss.)  73. 

*  Havtshorno     v.      Union      Mutual  '  Rollo  v.  Andes  Ins.  Co.  23  Gratt. 

Ins.  Co,  36  N.  Y.  172,  att'g  5  Bosw.  (Va.)  509,  14  Am.  Rep.  147. 

(N.  Y.)  .538.  8  uiiiversal   Life   Ins.   Co.   v.   Cog- 

MVigsin    V.    Suffolk    Ins.    Co.    18  hill,  30  Gratt.  (Va.)  72. 
Pick.    (.T)  Mass.)    145,  29  Am.  Dec. 
570. 
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the  note  is  paynMo  "(o  said  conipany  or  llicir  treasurer  for  llie 
liiiie  being."  will  l>e  sustained.^ 

§  3653.  Parties:  insolvency:  stockholders:  attorney  general. — 
AVhere  an  action  by  the  stoekh.olders  and  creditors  for  a  dissolu- 
tion of  an  insolvent  conipany  is  ])cndins2;,  the  attorney  general  can- 
not maintain  an  independent  action  if  all  the  purposes  which  could 
be^iccomplished  by  such  an  action  can  be  reached  by  his  becoming 
a  party  to  the  one  by  the  stockholders.^"  Under  the  New  York 
statutes  relating  to  corporations  it  has  been  held  a  stockholder 
may  make  an  application  for  the  dissolution  of  an  insurance  com- 
pany and  the  a[)pointment  of  a  receiver  without  the  attorney  gen- 
eral joining  the  action.  The  attorney  general  has,  however,  been 
em]»owered  to  institute  such  proceedings.^^ 

§  3654.  Parties:  manager  of  mutual  insurance  company, — It 
lias  been  held  that  the  manager  of  a  mutual  insurance  company 
cannot  sue  in  his  name,  as  an  incorporate  company  cannot  au- 
thorize a  person  to  sue  for  them.^^ 

§  3655.  Parties:  receivers. — The  right  of  a  receiver  to  sue  de- 
pends upon  the  order  of  the  court  appointing  him  and  the  statutes 
of  the  state  relative  thereto.  As  a  general  rule,  it  may  be  said 
that  in  the  absence  of  any  authority  conferred  by  either  of  these 
means  he  cannot  sue  in  his  own  name,  but  must  sue  in  the  name 
of  the  corporation ;  ^^  and  though  he  may  have  authority  to  sue, 
he  cannot  maintain  actions  which  the  company  itself  could  not;  ^* 
So  under  an  Illinois  decision  a  receiver  of  a  mutual  benefit  society 
cannot  maintain  a  suit  to  recover  assessments  if  the  society  itself 
could  not  do  so ;  ^^  except  where  he  has  authority  to  collect  all 

^  Jones    v.     Sisson,     6    Grav     (72  bring-    sucli    an    action:    Rev.    Stats. 

Mass.)   288.                                  '  1891;    Laws    1869,    o.    902.      N.    Y. 

10  Oslikosli  Mutual  Fire  Ins.  Co.  Ins.  Law,  1909,  c.  33,  Cousol.  Laws, 
In  re,  77  Wis.  366,  9  L.R.A.  273,  c.  28,  see.  76,  governing  life,  health 
46  N.  W.  441,  44  Bait.  Underwriters,  and  casualtv  insurance  corporations. 
206.  12  Evans   v.    Hooper,    1    Q.    B.    D. 

As   to   action   hij   attorney  general  45,  4.5  L.  J.  Q.  B.  206,  33  L.  T.  374, 

against     directors     for     accounting :  24  W.  R.  226. 

necessity  of  joinder  of  policy  hold-  ^^  Manlove  v.  Burger,  38  Ind.  211 ; 

ers,  see 'People  v.  Equitable  Life  As-  Newell  v.  Fisher,  24  Miss.  392;  Yea- 

sur.   Soc.   101  N.   Y.   Supp.   354,  51  ger  v.  Wallace,  44  Pa.  St.  294;  Kerr 

Misc.  339.  on  Receivers,  392.     See  Clark  Milli- 

As    to    parties;    receivers,    see    §  nery  Co.  Inc.  v.  National  Union  Fire 

36.55  herein.  Ins.  Co.  160  N.  Car.  130,  75  S.  E. 

11  Osgood  V.  ^laguire,  61  N.  Y.  944,  41  Ins.  L.  J.  1826.  See  §§ 
524.       Contra    Attornev    General    v.  3653  herein. 

Continental   Life   Ins.  "Co.   53   How.        i*  Savage   v.    Medbury,   19   N.    Y. 
Pr.   (N.  Y.)   16.     See  §  36.55  herein.    32. 

Under  the  New  York  statute  1891  i^  Lehman  v.  Clark,  174  111.  279, 
the  attornev  general  is  authorized  to    43  L.R.A.  648,  51  N.  E.  222. 
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assets  out  of  which  the  creditors  may  be  entitled  to  be  paid.^^  In 
New  York  the  powers  of  receivers  have  been  defined  to  a  great  ex- 
tent by  statutes,  and  there  they  may  maintain  actions  in  their  own 
names  where  under  tlie  common  law  they  could  not,  and  they 
may  in  general  sue  for  the  recover}^  of  all  assets  for  the  benefit  of 
the  creditors.  Thus,  an  action  in  favor  of  the  company's  creditors, 
against  one  of  the  stockholders  of  an  insolvent  company  among 
whom  its  capital  had  been  divided,  for  the  recovery  of  such  funds 
should  be  brought  in  the  name  of  the  receiver,  as  he  represents  all  of 
the  creditors,  and  the  liability  of  a  stockholder  who  has  received  a 
part  of  such  capital  is  to  all  the  creditors  and  no  one  individually." 
And  where  an  action  in  equity  was  brought  against  an  insurance 
company  by  one  of  the  policyholders,  and  after  the  action  was  com- 
menced a  receiver  was  appointed  upon  proceedings  brought  by  the 
attorney  general,  it  was  held  the  former  suit  would  still  be  enter- 
tained, and  that  a  motion  for  the  substitution  of  the  receiver  in  place 
of  the  company  as  a  party  defendant  would  be  granted.^*  The 
trustees  appointed  upon  the  dissolution  of  an  insurance  company 
under  the  statute  in  New  York  cannot  become  petitioning  creditors 
under  the  insolvent  act  without  the  assent  of  the  cestui  que  trust. ^^ 
But  the  court  has  power  where  a  receiver  is  asked  for  in  proceedings 
by  the  attorney  general  to  permit  all  persons  who  have  an  interest 
in  the  administration  of  the  corporate  assets  to  made  parties  for 
the  protection  of  their  interests  in  all  suits  by  or  against  the  re- 
ceiver.^" In  Maryland  the  trustee  of  an  insolvent  assignee  of  a 
life  policy  may  maintain  an  action  thereon  when  the  insolvent 
holds  the  legal  title  and  an  equitable  interest  in  the  policy.^  But 
it  is  held  that  where  a  creditor's  bill  was  filed  against  an  insurance 
company  by  one  of  the  creditors  in  his  ow^n  interest  and  in  behalf 
of  the  other  creditors  also,  all  who  are  present  and  prove  their 
claims  in  pursuance  of  an  order  so  to  do  may  share  in  the  fund, 
even  if  they  are  not  all  named  in  the  bill  as  parties.^ 

§  3656.  Corporate  franchise:  usurpation:  parties. — The  corpora- 
tion is  a  necessary  party  to  an  action  brought  alleging  the  usur- 
pation of  the  corporate  franchise  by  the  defendants.^  And  in- 
surance companies  may  be  ousted  of  all   rights,   privileges,   and 

18  Billings   v.   Robinson,  f)4   N.  Y.  ^o  Aitornev    General    v.    American 

41.-,.           ■  Life  his.  Co.  77  N.  Y.  297. 

"O.sgoofl   V.  Lavtin,  3   Abb.   Dee.  ^  McElroy     v.     Hancock     Mutual 

(N.   Y.)    418,  5   Abb.    (N.S.)    1,   37  Life   Ins.   Co.   88   Md.   137,   71   Am. 

How.  (i3,  3  Keves,  .-)21.  St.  Rep.  400,  41  All.  112. 

18  Bedell  V.  iSTortli  American  Life  ^  ppuupH  y  Lamar  Ins.  Co.  73 
Ins.  Co.  7  Dalv  (N.  Y.)  27.3.  HI.   303. 

19  Matter  of  Sherryd,  2  Paige  3  Peoi)le  v.  Flint,  64  Cal.  49,  28 
(N.  Y.)  002.  Pac.  495. 
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l"raiu'lii.-e<  uiidor  the  laws  of  the  state,  beeaiise  of  the  violation  of 
such  laws  by  tiieir  agents  through  whom  they  do  business.* 

§  3657.  Parties  defendant:  mutual  insurance  company, — The 
president  and  secretary  of  a  mutual  insurance  company  may  prop- 
erly defend  an  action  against  the  company.  It  is  not  necessary 
to  join  all  the  members  as  i)arties.^  Nor  are  the  other  members  of 
a  class  necessary  parties  to  a  suit  by  the  holders  of  a  tontine  policy 
against  insurer  for  an  accounting  of  the  amount  due  on  his  policy.^ 
So  a  judgment  against  the  otlicers  of  an  order  is  erroneous  as  the 
action  does  not  lie  against  them  but  against  the  order.'  So  an 
action  upon  the  certiticate  of  a  member  of  the  endowment  rank  of 
the  order  of  Knights  of  Pythias  is  maintained  directly  against  the 
corporation  corresponding  to  the  parent  lodge. ^ 

§  3658.  Parties:  insurance  company  against  wrongdoers. — In 
cases  where  a  remedy  is  sought  against  the  person  whose  negli- 
gence or  wrongdoing  caused  the  loss,  the  question  of  proper  par- 
ties to  sue  is  one  depending,  upon  contract  provisions,  the  right  of 
subrogation ;  and  also,  as  in  other  cases,  upon  statutory  provisions. 

In  an  early  Connecticut  case  it  is  held  that  the  insurance  com- 
pany cannot  recover  damages  in  its  own  name  against  a  railroad 
company  through  whose  negligence  the  life  of  the  insured  was  lost, 
as  there  was  no  privity  of  contract  betw^een  the  insured  and  the 
railroad  company ;  ^  and  it  is  also  decided  in  Vermont  that  there 
is  no  privity  or  contract  relation  between  them ;  that  assurer  wdio 
has  paid  the  amount  is  not  a  necessary  party ;  and  that  the  action 
could  only  be  enforced  in  insured's  right ;  "  and  this  applies  where 
there  is  no  provision  for  subrogation."  And  a  similar  decision 
was  given  in  an  action  by  the  insurer  where  the  loss  by  fire  was 
occasioned  by  the  negligence  of  parties  wdio  were  in  possession  and 
operation  of  a  railroad.^^  So  where  an  accident  insurance  company 
has  not  stipulated  in  its  policy  for  subrogation  it  is  not  necessary  to 

*  State  ex  rel.  Crow  v.  Firemen's  Pythias  v.  Kalinski,  163  U.  S.  289, 
Fund  Ins.  Co.  152  Mo.  1,  45  L.R.A.  41  L.  ed.  163,  16  Sup.  Ct.  1047. 
363,  52  S.  W.  595.  Cited  in  Endowment  Bank  Order  of 

5  Van   Houten   v.   Pine,   36   N.    J.  Knights    of    Pythias    v.    Powell,    25 

Eq.  133,  38  N.  J.  Eq.  72,  78.  Colo.  154,  156,  53  Pac.  285. 

^  Equitable    Life    Assur.    Soc.    v.  ^  Connecticut     Mutual     Life     Ins. 
Winn,     137     Kv.     641,     28     L.R.A.  Co.  v.  New  York  &  New  Haven  R. 
(N.S.)    558    (annotated   on  right   of  R.  25  Conn.  265,  68  Am.  Dec.  571. 
policyholder  to  an  accoimting  by  in-  ^^  Cushman  &  Rankin  Co.  v.  Bos- 
surer),  126  S.  W.  153.  ton   &   Maine  R.   R.   82  Vt.  390,  73 

■^  Grand   Camp    Colored   Woodmen  Atl.  1073. 

Forest   of   Ark.   v.   Ware,   107   Ark.  "  Ide   v.   Boston   &   Maine   R.    R. 

102,  153  S.  W.  1114,  42  Ins.  L.  J.  83  Yt.  66,  76  Atl.  401. 

(3g(),  ^^  Peoria  Fire  &  Marine  Ins.   Co. 

*  Supreme      Lodge      Knights      of  v.  Frost,  37  111.  333. 
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make  it  a  party  to  an  action  to  recover  damages  for  injuries  re- 
ceived by  insured  through  another's  negligence.^^  And  under  other 
decisions  insurers  cannot  maintain  an  action  in  their  own  name 
for  money  paid  upon  an  insurance  policy  against  the  third  person 
or  persons  by  whose  negUgence  or  wrongdoing  the  loss  occurred.^* 
In  another  case  where  a  policy  upon  a  person's  life  was  secured  and 
assigned  to  another,  it  was  held  that  the  trustees  of  the  company 
who  had  executed  the  policy  and  paid  the  loss  could  sue  in  their 
own  names  to  recover  back  the  money  so  paid,  alleging  that  the 
policy  was  procured  by  fraud.^^ 

In  other  jurisdictions  the  insurer  upon  payment  of  a  loss  may 
enforce  the  right  of  action  against  a  wrongdoer  responsible  for 
the  loss  at  common  law  in  the  name  of  the  insured ;  ^^  or  in  the 
name  of  the  insured  for  the  use  of  the  company ;  "  or  where  the 
case  admits  of  a  proceeding  in  equity  or  admiralty,  by  suit  in  his 
own  name.^* 

If  an  insurer  pays  a  loss  which  is  due  to  the  wrongful  act  of 
another,  he  is  subrogated  to  the  rights  of  the  insured  and  may  in 
the  name  of  the  latter  prosecute  a  suit  against  the  wrongdoer  and 
reimburse  himself.^^  And  after  several  insurance  companies  have 
paid  to  the  assured  the  several  amounts  required  by  their  respective 
policies,  and  thereby  become  subrogated  to  the  rights  of  the  as- 
sured against  the  person  or  corporation  Avhose  individual  tortious 
act  has  caused  the  loss,  the  proper  mode  of  enforcing  such  right 
of  subrogation  is  by  action  in  the  name  of  the  assured  for  the 
benefit  of  such  insurance  companies.^" 

"Gatzweiler  v.  Milwaukee  Elec-  ^^  ^gger  v.  Providence  Ins.  Co. 
Ii-ic  Rv.  &  Li?ht  Co.  136  Wis.  34,  150  U.  S.  99,  37  L.  ed.  1013,  14  Sup. 
18  L.R.A.(N.S.)  211  (annotated  on  Ct.  55;  The  Potomac  v.  Cannon 
right  of  life  or  accident  insurance  (The  Potomac)  105  U.  S.  630,  26 
company  bv  subrogation),  16  Am.  &  L.  ed.  1194;  Hall  v.  Nashville  &  C. 
Eng.  Ann."Cas.  633,  116  N.  W.  633,  R.  Co.  13  Wall.  (80  U.  S.)  367,  20 
37  Ins.  L.  J.  645.  L.  ed.  594. 

1*  Rockingham  Mutual  Fire  Ins.  i'^  Holcombe  v.  Richmond  &  Dan- 
Co.  V.  Bosiier,  39  Me.  253,  63  Am.  ville  Ry.  Co.  78  Ga.  776,  3  S.  E.  75. 
Dec.  618;  London  Assur.  Co.  v.  See  §  3610  herein. 
Sainsburv,  3  Doug.  sec.  45.  See  c.  ^^  xhe  Potomac  v.  Cannon  (The 
LXXXVill.  (§§  3537  et  seq.)  on  Potomac)  105  U.  S.  630,  26  L.  ed. 
subrogation,  herein.  1194. 

As  to  whether  action  against  third  ^^  Egan  v.  British  &  Foreign  Ma- 
person  wiio  caused  the  loss  should  rine  Ins.  Co.  193  111.  295,  8G  Am. 
be  brought  bv  insurer  or  insured  St.  Rep.  342,  61  N.  E.  1081. 
where  insurer  has  i)aid  los.s  and  been  ^o  :\Jobile  Ins.  Co.  v.  Columbia  & 
subrogated  to  rights  of  in.sured,  see  G.  R.  R.  Co.  41  S.  Car.  408,  44  Am. 
note  in  2  L.R.A.(N.S.)    922.  St.  Rep.  725,  19  S.  E.  858. 

^^  Lefevre    v.    Bovle,    3    Barn.    & 
Aid.  877,  1  L.  J.  K.  B.  199. 
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Under  other  decisions  wliere  the  vahie  of  property  insnred,  and 
destroyed  through  the  negligenee  of  a  third  person,  exceeds  the 
amount  of  insurance  paid,  the  insurer,  by  making  such  payment, 
only  acquires  a  joint  interest  with  the  owner  to  the  extent  of  the 
payment  in  the  cause  of  action  against  the  wrongdoer  to  recover 
the  whole  loss,  and  in  bringing  such  action,  both  the  insurer  and 
the  owner  nmst  be  joined  as  coplaintiffs.^  So  insurers  becoming, 
by  payment,  subrogated  as  equitable  assignees  to  the  rights  of  the 
assured,  may  join  an  action  to  recover  from  a  railroad  company 
the  damages  resulting  from  a  fire  caused  by  sparks  from  defend- 
ant's locomotive,  and  for  which  the  company  is  made  liable  by 
statute.  The  right  to  maintain  such  action  is  not  confined  to  the 
owner.^ 

In  Oklahoma  where  an  insurance  company  pays  to  the  assured 
a  loss  occasioned  by  the  wrong  of  a  third  party,  and  the  value  of 
the  property  destroyed  by  the  fire  exceeds  the  amount  paid  by  the 
company,  the  assured  may  bring  an  action  in  his  own  name 
against  the  wrongdoer,  and  recover  the  full  amount  of  the  loss.^ 

Under  the  laws  of  Arkansas  providing  that  an  action  should  be 
brought  by  the  real  party  in  interest  it  has  been  held  that  the  in- 
surance company  which  has  paid  such  loss  may  maintain  an 
action  against  the  person  negligently  or  wrongfully  causing  it.* 
So  under  a  North  Carolina  decision  an  insurer  who  has  paid  a 
loss  caused  by  another's  negligence  must  bring  the  action  against 
the  wrongdoer  to  compel  him  to  make  good  the  loss,  under  a  stat- 
ute requiring  suits  to  be  brought  by  the  real  party  in  interest,  since, 
being  subrogated  to  the  rights  of  the  insured,  he  is  such  a  party. ^ 

Again,  it  is  decided  that  where  a  loss  by  fire  is  occasioned  to  in- 
sured property  by  a  wrongdoer,  and  the  loss  exceeds  the  amount  of 
insurance,  the  insured  owner  is  the  only  proper  party  to  recover 
damages  from  the  wrongdoer ;  ^  and  also  that  a  railroad  company 
cannot  defeat  an  action  for  the  value  of  insured  property  destroyed 

^  Home   Mutual    Ins.    Co.   v.    Ore-  ^  Cunniiio-ham     v.     Seaboard     Air 

?on    Railwav   &    Navigation    Co.    20  Line    R.    Co.    139    N.    Car.    427,    2 

Or.   5()fl,   23   Am.    St.  ^  Rep.   151,   26  L.R.A.(N.S.)    921n,  51  S.  E.  1029. 

Par-.  857.  ^  Shawnee    Fire    Ins.  '  Co.    v.    Cos- 

2  Mobile   Ins.    Co.    v.    Columbia   &  grove,     85     Kan.     296,     41     L.R.A. 

G.  R.  R.  Co_.  41  S.  Car.  408,  44  Am.  (N.S.)    719    (annotated   on   right   of 

St.  Rep.  725,  19  S.  E.  858.  insurer  which  has  paid  loss  as  against 

^  Kansas  City  M.  &  0.  Ry.  Co.  v.  insured  who  ha.s  recovered  against  or 

Shutt,  24  Okla.  96,  138  Ara."St.  Rep.  settled  with  third  person  responsible 

870,  104  Pac.  51.  for  the  loss),  IIG  Pae.  819,  40  Ins. 

*  Marine    Ins.    Co.    v.    St.    Louis,  L.  J.  1701. 
Iron   Mountain  &   Southern  Rv.   Co. 
11  Fed.  643,  rev'd  154  U.  S.  515,  38 
L.  ed.  1081,  14  Sui>.  Ct.  1152. 
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by  its  negligence,  which  is  brought  by  its  owner,  on  the  theory 
that,  under  a  statute  requiring  every  action  to  be  prosecuted  in 
the  name  of  the  real  party  in  interest,  the  action  should  have  been 
prosecuted  by  the  insurer^ 

But  it  is  also  decided  in  Colorado  that  a  property  owner  who 
has  been  paid  in  full  for  the  injury  to  his  property  by  fire  set  out 
by  a  railroad  company  is  not  a  proper  party  to  an  action  by  the 
insurer  to  hold  the  railroad  company  liable  for  the  amount  which 
it  was  compelled  to  pay  because  of  the  loss  under  its  insurance  con- 
tract ;  there  is  no  splitting  of  the  cause  of  action  against  a  railroad 
company  for  causing  loss  of  a  building  by  fire,  for  which  it  pays 
the  owner  the  amount  over  and  above  what  is  covered  by  in- 
surance, although  the  insurance  company  brings  the  action  to 
compel  the  railroad  company  to  pay  it  merely  the  portion  of  the 
loss  which  it  has  been  compelled  to  pay  under  its  contract.^ 

§  3658a.  Parties:  indemnity  against  liability,  or  for  losses  paid 
employees  or  third  persons. — In  determining  who  may  be  parties 
to  actions  or  suits  under  contracts  indemnifying  insured  against 


■'^  Illinois  Central  R.  Co.  v.  Hick-  paid  all  Maul's  loss  except  the  in- 
lin,  131  Ky.  624,  23  L.R.A.(N.S.)  surance.  This  is  not  a  splitting  up 
870n,  115  S.  W.  752.  of  Maul's  right  against  the  railway 

On  whether  one  who  destroys  in-  company,  because  there  is  but  one 
sured  property  may  defeat  an  action  item  remaining  to  be  determined, 
by  the  owner  on  the  ground  that  the  and  that  is  the  right  of  the  insurance 
right  of  action  is  in  the  insurer,  see  company  to  recover  from  the  rail- 
note  in  23  L.R.A.(N.S.)    870.  way    company,    and    it   is    therefore 

8  Britisli  American  Assur.  Co.  v.  impossible  to  split  the  cause  of  ac- 
Colorado  &  S.  R.  Co.  52  Colo.  589,  tion.  All  liability  of  the  railway 
41  L.R.A.(N.S.)  1202  (annotated  on  company  to  Maul  on  account  of  the 
con.stitutionality  of  statute  denying  fire  has  been  settled.  Liverpool 
insurer's  right  of  subrogation  against  Steam  Co.  v.  Phenix  Ins.  Co.  129 
person  responsible  for  destruction  of  U.  S.  397,  32  L.  ed.  788,  9  Sup.  Ct. 
property),  125  Pac.  508,  41  Ins.  L.  J.  469;  St.  Louis,  Iron  Mountain  &  L. 
1629.  Tlie  court,  per  Garrigues,  J.,  R.  Co.  v.  Commercial  Ins.  Co.  139 
said:  "Maul's  loss  was  paid  in  full;  a  U.  S.  235,  35  L.  ed.  154,  11  Sup.  Ct. 
jjortion  bv  the  plainliif,  the  balance  554;  Marine  Ins.  Co.  v.  St.  Louis 
by  the  defendant.  He  has  no  further  Ins.  Co.  (C.  C.)  41  Fed.  64:5;  Nor- 
right  or  interest  in  the  claim  against  wich  Ins.  Soc.  v.  Standard  Oil  Co. 
the  railway  company.  When  it  settled  5i)  Fed.  984,  8  C.  C.  A.  433 ;  Fair- 
with  him,  it  narrowed  the  Iransac-  grieve  v.  Marine  Ins.  Co.  94  Fed. 
tion  down  to  the  riglit  of  the  insur-  686,  37  C.  C.  A.  190;  Swarthout  v. 
ance  company  to  recover  against  il.  K'y.  Co.  49  Wis.  625,  6  N.  W.  314^; 
The  statute  i^nn-ides  that  suits  shall  Insurance  Co.  v.  Ry.  Co.  73  N.  Y. 
be  brought  in  the  name  of  the  real  399,  29  Am.  Rep.  171;  Chicago,  B. 
l^arty  in  interest,  and  the  parlies  &  Q.  Ry.  Co.  v.  German  Ins.  Co.  2 
here  are  the  only  ones  now  having  Kan.  App.  395,  42  Pac.  594;  Hustis- 
any  inlercst  in  the  transaction.  The  ford  Farmers'  Mutual  Ins.  Co.  v. 
railway  company  protected  itself  (Chicago,  Milwaukee  &  St.  Paul  Ry. 
against  more  than  one  suit  when  it  Co.  66  Wis.  58,  28  N.  W.  64;  Ilart- 
Joyce  Ins.  Vol.  V.— 376.    .     6001 
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liability,  or  for  losses  paid  employees  or  third  persons  on  account 
of  injuries  fatal  or  nonfatal  sufterod  throui2;h  nes2;li,G;encc  of  em- 
ployers, etc.,  the  various  conditions  in  policies  covcrinii;  this  class 
of  insurance  are  peculiarly  important,  in  that  the  points  which 
arise  thereunder  are  different  from  those  presented  in  other  classes 
or  kinds  of  insurance.  It  is  also  diflicult  to  determine  to  what  ex- 
tent many  of  the  decisions  are  api)licablQ  in  this,  that,  while  they 
recognize  the  existence  of  certain  persons  as  parties  in  the  action  or 
suit," and  determine  their  rights  as  parties,  or  the  remedy  to  which 
they  are  entitled  in  the  capacity  in  which  they  appear  before  the 
court,  still  they  do  not  directly  decide,  but  only  impliedly  or  by 
analogy,  that  such  persons  are  or  are  not  necessary  parties  to  the 
action.  There  are,  however,  certain  decisions  wherein  the  ques- 
tions are  directly  involved  and  determined  concerning  who  are 
and  are  not  proper  parties,  or  are  or  are  not  entitled  to  appear  in 
certain  capacities  and  have  their  rights  adjudicated.  Consider- 
ation should  also  be  given  in  this  connection  to  the  points  of 
privity  of  contract;  stipulations  in  certain  policies  as  to  the  parties 
who  may  sue ;  and  the  provisions  whereby  the  assurer  agrees  upon 
notice  to  defend  action  or  suits  against  the  assured;  but  these  and 
such  other  points  as  are  deemed  pertinent  will  be  presented  under 
the  next  following  sections. 

§  3658b.  Same  subject:  privity  of  contract:  employee  against  in- 
surer.— Under  the  usual  contracts  of  indemnity  of  this  character 
there  is  no  privity,  no  contractual  relation,  between  the  servant  or 
employee  and  the  parties  to  the  indemnity  contract;  the  fund 
provided  for  indemnity  is  not  a  trust  fund,  and  the  loss  contem- 
plated is  that  which  the  insured  employer  sustains  by  the  satisfac- 
tion of  the  judgment  against  him  under  the  terms  of  the  eon- 
tract.®  And  whether  the  policy  insures  directly  against  liabili- 
ty or  against  loss  or  damage  due  to  liability  there  is  no  privity 
between  the  employee  and  the  parties  insurer  and  insured  under 
the  indemnity  contract.^"     An  employee  has  therefore  no  right 

ford  Ins.  Co.  v.  Wabash  Ry.  Co.  74  rett   v.   Travelers'   Ins.   Co.   20   Ohio 
Mo.  App.  106;  Atchison,  topeka  &  Dee.  181,  .%  Ohio  L.  Bull.  181. 
Santa  Fe  R.  Co.  v.  Home  Ins.  Co.  59  On  construction  of  bond  or  policy 
Kan.   432,  53   Pac.   4.59."  indemnifying-   employer   against   loss 
9  Cayard  v.  Roberts  &  Hobbs,  123  from  neg-ligenee  of  employee,  see  note 
Tenn.   382,   .30   L.R.A.(N.R.)    1224n,  in  31  L.R.A.(N.S.)  775. 
131    S.   E.   864,   40   Ins.   L.   J.   144.  As    to    parties    to    contract:    em- 
See  also  Bain  v.   Atkins,  181  Mass.  ployees  under  employer's  liability  in- 
240,  .57  L.E.A.  791,   63  N.  E.  414;  surance,  see  §  307e  herein. 
Clark  V.  W.  R.  Bonsai  &  Co.  157  N.  ^°  Finley   v.    United    States    Casu- 
Cax.  270,  48  L.R.A.(N.S.)   191n,  72  alty   Co.   113   Tenn.   592,   3   Am.    & 
S.   E.  954^  41  Ins.  L.  J.  144;   Gar-  Eng.  Ann.  Cas.  962,  83  S.  W.  2,  34 
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of  action  at  law  against  the  insurer  of  the  employer,  as  no  con- 
tractual relation  exists  between  him  and  said  insurer. ^^  Nor  is 
there  such  privity  of  contract  between  a  person  injured  by  negli- 
gence in  operating  an  automobile  and  the  insurer  of  its  owner 
against  loss  and  (or)  expenses  arising  from  claim  for  injuries 
caused  by  its  operation,  as  to  enable  the  former  to  maintain 
against  the  latter  a  suit  in  equity  for  specific  performance  to  com- 
pel payment  of  the  amount  of  a  judgment  recovered  by  him 
against  said  owner;  especially  so,  where  the  policy  stipulates  that 
no  action  should  lie  unless  brought  by  assured  to  recover  for  loss 
and  (or)  expense  actually  sustained  and  paid,  etc.^^  j>^j^  ^g  seem- 
ingly opposed  to  any  assertion  that  there  is  no  such  privily  of  con- 
tract, it  is  held,  however,  that  insurer  after  taking  control  under 
the  policy  terms  of  a  proceeding  against  insured,  who  is  insolvent, 
cannot  be  discharged  of  liability,  except  by  payment  of  the  in- 
demnity, or  a  settlement  of  the  plaintiffs'  claim  reduced  to  judg- 
ment. ^^ 

§  3658c.  Same  subject:  employee  against  insurer  continued. — 
As  we  have  stated  under  the  preceding  section  the  want  of  privity 
of  contract  between  the  employee  and  the  parties  to  the  indemnity 
contract  ought  to  preclude  any  action  or  suit  by  such  employee 
against  insurer;^*  and  the  effect  of  the  condition  or  stipulation 
that  no  action  shall  lie  against  insurer  for  any  loss  under  the  poH- 
cy  unless  brought  by  assured  himself,  etc.,  should  be  considered 
in  this  connection. ^^  Under  a  Federal  decision  the  provisions  of 
the  Montana  code  were  before  the  court  one  section  of  which  pro- 
Ins.  L.  J.  179.  See  also  Fidelity  &  policy,  see  notes  in  7  L.R.A.(N.S.) 
Casualty  Co.  of  N.  Y.  v.  ]\Iartin,  163  958;  48  L.R.A.(N.S.)  191. 
Ky.  12,  173  S.  W.  307;  Scheurman  ^2  Van  Reen  v.  ^tna  Life  Ins.  Co. 
V.  Mathison,  74  Oreg.  40,  144  Pac.  (U.  S.  D.  C.)  209  Fed,  691,  43  Ins. 
1177.  L.  J.  525.     See  also  Garrett  v,  Trav- 

As  to  distinction  between  the  two  elers  Ins.  Co.  20  Ohio  Dec.  181,  55 
classes  of  liability  for  damages  and  Ohio  L,  Bull.  181;  Cushman  v.  Car- 
merely  an  indemnity  against  dam-  bondale  Fuel  Co.  122  Iowa,  656,  98 
ages,  see  also   Stephens  v.   Pennsyl-   N.  W.  509. 

vania  Casualty  Co.  135  Mich.  189,  ^^  Sanders  v.  Frankfort  Marine, 
97  N.  W.  085,  33  Ins.  L.  J.  180.  Accident  &  Plate  Glass  Ins.  Co.  72 
"Morris  v.  Travelers'  Ins.  Co.  N.  II.  485,  101  Am.  St.  Rep.  688. 
(U.  S.  C.  C.)  189  Fed.  211,  40  Ins.  57  Atl.  655.  See  Beacon  Lamp  Co. 
L.  J.  2054.  See  also  James  v.  v.  Travelers'  Ins.  Co.  61  N.  J.^Eq. 
Rapides  Lumber  Co.  50  Ija.  Ann.  59,  47  Atl.  579.  Compare  Goodman 
717,  44  L.R.A.  33,  23  So.  409;  Bain  v.  Georgia  Life  Ins.  Ca  189  Ala.  130, 
T.  Atkins,  181  Mass.  240,  57  L.R.A.  66  So.  649,  45  Ins.  L.  J.  239.  See  § 
791,  92  Am.  St.  Rep.  411,  63  N.  E.  3658e  herein. 
414.  ^^  See  S  3()58b  herein. 

On    injured    employee's    right    to        ^^  Sco  §  2800  et  seq.  herein, 
reach  fund  under  employer's  liabilitv 
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vided  til  at :  "One  who  indemnifies  another  against  an  act  to  be 
done  by  the  latter  is  liable  jointly  with  the  person  indenniified, 
anil  separately  to  every  person  itijured  by  such  act."  The  other 
section  provided  that:  "When  the  death  of  one  person,  not  being 
a  minor,  is  caused  by  the  wroni2;f"ul  act  or  neglect  of  another,  his 
heirs  or  personal  representatives  may  maintain  an  action  for  dam- 
ages against  the  j>erson  causing  the  death,  or  if  such  person  be 
employed  by  another  person  who  is  responsible  for  his  conduct, 
then  also  against  such  other  person."  An  employee  of  insured 
was  killed  in  a  mine  and  his  heirs  instituted  a  suit  against  the 
insurer.  The  claim  was  made  that  a  bond  executed  to  certain 
mine  owners  agreeing  to  indemnify  them  against  loss  from  in- 
juries to  employees  made  insurer  primarily  a  wrongdoer  and 
liable  as  such  directly  to  the  plaintiffs  as  there  was  no  contractual 
X'elation  between  them  and  said  insurer.  Recovery  was,  however, 
denied  and  said  statutory  provisions  were  held  not  inclusive  of  any 
^uch  claim  or  as  giving  any  right  to  the  plaintiffs  to  maintain  the 
suit.^^  But  it  is  held  under  exactly  the  same  code  provision  in 
California  as  that  first  above  quoted  that  said  code  makes  this 
benefit  of  the  policy  inure  directly  to  the  employee  and  entitles 
him  at  his  election  to  sue  the  insurer  and  the  insured  employer 
jointly." 

A  father  who  sues  for  injuries  sustained  by  his  minor  son  in  a 
mill  in  which  the  latter  was  employed  is  not  entitled  to  recover 
from  the  employer  insurance  money  which  may  be  ultimately 
received  by  the  latter  under  an  accident  policy  in  which  he  is 
the  beneficiary,  although  the  j^remiums  were  paid  wdth  sums 
exacted  monthly  from  the  wages  of  the  employees.^*  So  insurance 
of  an  employer  against  loss  of  life  or  injury  to  person,  either  of 
his  employees  or  other  persons,  caused  by  a  peril  insured  against, 
making  the  insurance  payable  to  him  for  the  benefit  of  the  in- 
jured person  or  persons,  or  their  legal  representatives  in  case  of 
death,  and  not  contingent  upon  his  legal  liability,  does  not  create 
any  right  of  action  in  favor  of  an  employee  or  his  legal  represent- 
atives ;  especially  so  in  case  of  one  who  was  not  employed  when  the 
insurance  was  taken.*' 

i6Northam    v.     Casualty     Co.     of  50  La.  Ann.  717,  44  L.R.A.  33,  23 

America  (U.  S.  C.  C.)  177  Fed.  981,  So.  409. 

construing    Mont.    Rev.    Code,    sees.       *'  Fmbler  v.  Hartford  Steam  Boil- 

5653,  0466.  er  Inspection  &  Ins.  Co.  158  N.  Y. 

"Moore   v.    Los    Angeles   Iron    &  431,  44  L.R.A.   512,   53  N.   E.   212, 

Steel  Co.  (U.  S.  C.  C.)  89  Fed.  73;  aff  g  40  N.  Y.   Supp.  450,   8   App. 

Cal.  Civ.  Code,  .^ec.  2777.  Div.  186. 

*^  James   v.   Rapides   Lumber    Co. 
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Recovery  against  an  employer  for  the  death  of  an  employee 
precludes  any  right  of  the  latter's  representatives  to  recover  on  an 
insurance  policy  taken  out  by  the  employer,  which  includes  a 
clause  insuring  against  death  or  injury  of  employees  or  other 
persons,  and  providing  for  payment  therefor  to  the  employer  "for 
the  benefit  of  the  injured  person  or  persons,  or  their  legal  repre- 
sentatives in  case  of  death."  ^^  An  injured  employee  cannot  in  the 
first  instance  proceed  against  the  insurer  unless  the  contract  either 
by  express  terms  or  by  fair  intendment  was  made  for  such  em- 
ployee's benefit.  That  this  is  the  law  is  expressly  and  unequivo- 
cally decided  in  a  well  considered  case  in  North  Carolina  wherein 
the  authorities  are  exhaustively  considered.  And  it  is  there 
declared  by  Hoke,  J.,  that  in  all  the  cases  "so  far  as  examined,  a 
right  of  action  arising  on  the  policy,  is  treated  and  dealt  Avith  as 
an  asset  of  the  insured  employer,  and,  in  the  absence  of  an  assign- 
ment from  him,  the  employee  cannot  appropriate  it  to  his  claim, 
except  by  attachment  of  bill  in  the  nature  of  an  equitable  fi.  fa., 
or  some  action,  in  the  nature  of  final  process,  incident  to  bank- 
ruptcy or  insolvency.  Certainly  this  position  is  supported  by  the 
great  weight  of  authority.  .  .  .  And  so,  in  all  the  decisions 
cited  by  plaintift',  where  the  claimant  was  allowed  to  sue  the  in- 
demnitor by  direct  action,  the  contract,  either  in  express  terms,  or 
by  fair  intendment,  was  made  for  the  benefit  of  the  plaintiff,  as 
in  Gorell's  Waterworks,^  or,  by  the  nature  of  the  contract,  or  by 
virtue  of  property  passed  and  the  attendant  facts,  the  party  as- 
sumed toward  the  other  the  place  of  primary  debtor,  and  as  held 
bound  to  plaintiff,  under  the  general  equitable  principles  of  in- 
debitatus assumpsit,  as  in  Keller  v.  Ashford,^  and  Voorhees  v. 
Porter,^  or  the  bond  taken  under  statutory  provision  was  for  the 
benefit  of  claimant ;  or  the  action  was  permissible  in  tort  for  wrong- 
ful seizure  of  property,  and  the  bond  of  indemnity  constituted  the 
obligor  a  participant  in  the  wrong;  but  no  such  facts  are  presented 
here.  "An  ordinary  indemnity  contract  of  this  character  is  not 
made  for  the  benefit  of  the  employee,  either  in  its  express  terms  or 
in  its  underlying  purpose.  It  is  made  for  the  protection  and  the 
indemnity  of  the  emy)loyer,  fortifying  him  against  unexpected  and 
uncertain  demands  which  might  otherwise  prove  disastrous  to  his 
business,  and  the  rights  arising  under  such  a  contract  are  his  prop- 

aOEmbler     v.      Hartford      Steam       2113   u     g    gig,   33   L.   cd.    <3(i7, 
Boiler  Inspection  &  Ins.  Co.  158  N.   10  Sup.  Ct.  494. 
Y.  431,  44  L.R.A.  512,  53  N.  K.  212.       3  134  N.  Car.  591,  65  L.R.A.  73(J. 

2iGorreIl     v.     Greensboro     Water  47  S.  E.  31. 
Supply    Co.    124    N.    Car.    328,    4G 
L.R.A.   513,   70   Am.    St.   Rep.   598, 
32  S.  E.  720. 
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erty,  and  actions  to  recover  the  same  ai'c,  and  should  be  under  his 
t'ontrol.  Tlio  nature  of  the  contract  and  the  principles  applicable 
are  well  stated  in  one  of  the  Massachusetts  cases,*  as  follows:  'The 
only  pai'ties  to  the  contr.u-t  of  insurance  were  Atkins  and  the  com- 
pany. The  consideration  for  the  company's  promise  came  from 
Atkins  alone,  and  the  promise  was  only  to  him  and  his  legal  repre- 
sentatives. Not  only  was  the  plaintiff  not  a  party  to  either  the  con- 
sideration or  the  contract,  but  the  terms  of  the  contract  do  not 
purport  to  promise  an  indemnity  for  the  benefit  of  any  person 
other  than  Atkins.  The  policy  only  purports  to  insure  Atkins  and 
his  legal  representatives  against  legal  liability  for  damages  respect- 
ing injuries  from  accidents  to  any  person  or  persons  at  certain 
places  within  the  time  and  under  the  circumstances  defined.  It 
contains  no  agreement  that  the  insurance  shall  inure  to  the  benefit 
of  the  person  accidentally  injured,  and  no  language  from  which 
such  an  understanding  or  intention  can  be  implied.  Atkins  was 
under  no  obligation  to  procure  insurance  for  the  benefit  of  the 
plaintiff,  nor  did  any  relation  exist  between  the  plaintiff  and  At- 
kins which  could  give  the  latter  the  right  to  procure  insurance  for 
the  benefit  of  the  plaintiff.  The  only  correct  statement  of  the  situa- 
tion is  simply  that  the  insurance  was  a  matter  wholly  between  the 
company  and  Atkins,  in  which  the  plaintiff'  had  no  legal  or  equitable 
interest,  any  more  than  in  any  other  property  Ijelonging  absolutely 
to  Atkins.'  This  being  the  correct  position  the  complaint  as  it  now 
stands,  sets  forth  no  cause  of  action  against  the  insurance  com- 
pany; nor  does  it  contain  facts  giving  plaintiff'  any  present  right 
to  recover  against  it,  nor  to  have  judgment  in  any  way  directly 
affecting  its  rights."  ^ 

§  3658d.  Same  subject:  employee  against  insurer  continued:  in- 
solvency of  assured. — There  is  no  such  privity  of  contract  between 
the  employee  and  the  parties  insurer  and  insured  under  the  in- 
demnity contract  as  will  enable  an  employee  upon  the  employer's 
insolvency  to  obtain  a  decree  against  the  insurer,  even  though  in- 
surer assumes  defense  and  control  of  negotiations  for  a  settlement ; 
especially  so  where  the  contract  provides  that  no  action  shall  lie 
against  insurer  unless  brought  by  the  employer  to  reimburse  him 
for  loss  actually  sustained.*^     !So  a  contract  to  indennnfy  an  em- 

*Bain   v.   Atkins,   181   Mass.   240,  See  Gadsdeu  v.  Crafts,  171  N.  Car. 

57  L.K.A.  791,  [)2  Am.  St.  Kep.  411,  '^bH,  bti  S.  Ji.  123. 
ti3  N    E   414  **  Cayard    v.    liobertson    &    Hobbs, 

5  Clark   v.'w.    R.    Bonsai    &    Co.  123     Tenn.     382,     30     L.K.A. (N.S.J 

157   N.    Car.    270,   48    L,.K.A.(N.S.)  llizln,  idl  S.   w.  8d4,  4U  ius.  L..  J. 

191u,  72  S.  E.  954,  41  Ins.  L.  J.  l4-i.  144.     See  Goodman  v.  Georgia  Life 
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plover  against  loss  bj^  reason  of  liability  for  accidental  injuries  to 
employees  does  not  inure  to  the  benefit  of  the  injured  employee 
so  that  he  can  enforce  payment  of  it  in  case  the  employer  becomes 
insolvent  and  makes  an  assignment  for  creditors  before  he  receives 
his  judgment  so  tliat  the  judgment  can  be  enforced;  especially  so, 
where  the  contract  provides  that  no  action  shall  lie  against  insurer, 
as  respects  any  loss  under  the  policy,  unless  it  shall  be  brought  by 
assured  himself  to  reimburse  him  for  loss  actually  sustained  and 
paid  by  him  in  satisfaction  of  a  judgment  after  trial  of  the  issue.' 
Nor  does  insurance  against  loss  through  liability  for  personal  in- 
juries constitute  a  trust  fund  for  the  benefit  of  the  injured  person, 
and  he  cannot  maintain  an  action  against  the  insurer  to  reach 
such  fund,  where,  before  his  claim  against  the  insured  is  estab- 
lished, the  insurer  satisfies  its  obligation  to  him  under  the  policy, 
although,  by  reason  of  the  insolvency  of  the  insured,  the  claim 
will  be  otherwise  unenforceable.*  Again,  an  employee  who  has 
recovered  judgment  against  his  employer  for  personal  injuries 
sustained  cannot,  where  the  latter  was  adjudged  a  bankrupt  dur- 
ing the  pendency  of  the  suit,  maintain  an  action  upon  the  judg- 
ment against  an  insurance  company  which  had  issued  a  polic}'  in- 
demnifying the  employer  against  loss  from  liability  for  injuries 
to  employees,  although,  in  accordance  with  a  provision  in  the 
policy  permitting  it  to  do  so,  the  company  defended  the  action  for 
personal  injuries  in  behalf  of  the  employer.^ 

It  is  decided,  however,  that  if  a  policy  of  employer's  liability 
insurance  provides  that  if  suit  is  brought  against  assured  to  en- 
force a  claim  on  account  of  an  accident  covered  by  the  policy,  the 
insurer,  will,  on  notice  thereof,  take  charge  of  the  litigation  in  the 
name  and  behalf  of  the  insured,  or  settle  it  at  its  own  cost,  unless 
it  elects  to  pay  to  the  insured  the  indemnity,  the  assured  being 
forbidden  to  settle  any  claim  or  incur  any  expense  without  the  in- 
surer's written  consent,  and  the  policy,  also  providing  that  no 
claim  shall  lie  against  the  insurer  under  the  policy,  unless  brought 
by  the  insured  to  reimburse  him  for  loas  actually  sustained  and  paid 
by  him  in  satisfaction  of  a  judgment,  the  insurer,  after  taking 
control  of  proceedings  in  a  suit  against  the  insured,  who  is  in- 

Ins.  Co.  189  Ala.  130,  66  So.  649,  45  «  Bain  v.  Atkins,  181  ]\!ass.  240, 
Ins.  L.  J.  239.  Compare  Beacon  57  L.R.A.  791,  92  Am.  St.  Rep.  411, 
Lamp   Co.  V.  Travelers'  Ins.   Co.  01    03  N.  E.  414. 

N.  J.  Eq.  59,  47  Atl.  579.  See  §  ^  Carter  v.  iEtna  Life  Ins.  Co.  70 
3527a  herein.  Kan.  275,  11  L.R.A.  (N.S.)  1155,  91 

'  Frye  v.  Bath  Gas  &  Electric  Co.   Pac.  178. 
97  Me.  241,  59  L.R.A.  444,  94  Am. 
St.   Rep.   500,  54  Atl.   395.     See   § 
2800  et  seq.  herein. 
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solvent,  cannot  be  di.-^rhavged  of  liability,  except  by  payment  of 
the  indemnity,  or  a  settlement  of  the  plaintiff's  claim  reduced  to 
judanicnt.^" 

§  3658e.  Same  subject:  stipulation  that  insurer  defend. — The 
rights  or  obligations  of  the  insurer  under  stipulations  in  these  con- 
tractvS  of  indenmity  to  defend  upon  notice,  actions  or  suits  brought 
against  an  insured  employer  by  injured  employees  or  other  per- 
sons, have  been  before  the  courts  in  numerous  cases  where  the  con- 
struction and  effect  of  said  stipulations  has  been  fully  discussed,^"* 
but  it  is  only  necessary  to  briefly  notice  here  and  under  other 
sections  following  herein,  certain  cases  which  govern  the  questions 
of  ]>arties  to  actions. 

The  insurer  is  not  liable  for  maintenance  in  aiding  an  insured 
employer  in  defending  an  action  against  said  employer  to  recover 
for  injuries  suffered  by  an  employee  or  others,  for  the  insurer  in 
such  case  has  an  interest  in  the  suit;  but  a  settlement  between 
employee  and  employer  would  bar  the  former's  action  for  main- 
tenance.^^ And  neither  insurer  nor  the  insured  employer  can  pre- 
clude the  other  from  participating  in  the  defense,  while  a  liability 
may  be  asserted  against  either,  even  though  based  on  different 
grounds.^^  But  the  provision  that  assurer  defend  may  be  such  as  to 
preclude  assured  from  exercising  any  discretion  in  the  conduct  of 
the  defense  and  prescribe  the  terms  upon  which  assurer  is  to  assume 
it.^^  And  under  a  Texas  decision  a  stipulation  that  insurer  defend 
an  action  against  the  assured  employer  does  not  obligate  said 
insurer  to  become  a  parly  nor  amount  to  a  contract  that  he  may  be 
made  a  party  for  any  purpose.^* 

But  an  insured  under  an  employer's  liability  policy  insuring 
against  injuries  caused  by  a  corporation's  automobile  cannot,  how- 
ever, by  voluntarily  defending  an  action  brought  by  an  injured 
employee  against  one  of  its  stockholders  bring  within  the  policy, 
insuring  said  employer  corporation,  a  loss  for  which  it  could  not 
otherwise  be  liable :  in  such  case  the  insured  is  a  stranger  to  the 

^°  Sanders    v.    Frankfort    Marine,        ^^  Compton    Heights    Laundry    Co. 

Accident  &  Plate   Glass  Ins.   Co.   72  v.  General  Accident,  Fire  &  Lite  As- 

N.  H.  485,  101  Am.  St.  Rep.  088,  57  sur.  Corp.  Ltd.  313  Mo.  App.  195, 190 

Atl.  655.  S.  W.  ;582. 

1®*  See  §§  2800,  2803  herein.  ^3  Davison    v.    Maryland    Casualty 

11  Breeden    v.    Frankfort    Marine,  Co.  197  I\la.ss.  167,  83  N.  E.  407. 
Accident  &  Plate  Gla.ss  Ins.  Co.  220        i*  Texas    Short    Line    Ry.    Co.    v. 

Mo.  327,  119  S.  W.  576.  Waymere,  —  Tex.  Civ.  App.  — ,  89 

Stipulation  to  defend  not  champer-  S.  W.  452.     See  §  3658f  herein, 
tons,  not  against  puhlic  policy.   Aetna 
Life  Ins.   Co.  v.  Week,  163  Ky.  37, 
173  S.  W.  317. 
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suit,  and  any  rule  that  one  who  conducts  the  defense  to  an  action 
is  conchided  by  the  judgment  has  no  appHcation.^^ 

Where  an  automobile  insurance  agrees  to  indemnify  assured  for 
losses  in  respect  of  liability  imposed  upon  him  by  law  for  damages 
or  on  account  of  bodily  injuries  or  death  accidentally  sustained 
by  any  person  by  reason  of  the  maintenance  or  use  of  his  auto- 
mobile, and  said  insurer  further  agrees  to  defend  in  the  name  and 
on  Ijeh'alf  of  insured  any  suits  which  may  at  any  time  be  brought 
against  him  on  account  of  such  injuries,  it  is  not  bound  to  defend 
a  criminal  prosecution  against  assured  for  manslaughter.^^ 

§  3658f.  Same  subject:  withdrawal  of  insurer  from  defense  of 

suit. An  insurer  may  withdraw  from  the  defense  of  an  employee's 

action  against  his  employer  to  enforce  liability  for  common  law 
negligence,  but  if  it  so  abandons  the  case  it  does  so  at  its  peril, 
where  such  withdrawal  is  before  the  issue  is  determined  and  before 
the  trial  court  has  passed  upon  it;  and  having  had  its  day  in 
court,  it  thereby  becomes  liable  upon  the  policy."  So  it  is  also 
held  that  if  assured  gives  notice  that  matters  may  develop  in  the 
course  of  the  trial  which  will  compel  it  to  withdraw  in  order  to 
protect  its  interests,  and  it  so  withdraws  and  refused  to  continue 
the  defense,  it  subjects  itself  to  such  Uability  for  breach  of  the 
contract  as  may  result  under  the  policy  terms  or  for  negligence 
resulting  in  injury  to  insured.^*  Other  courts,  however,  hold  to 
the  contrary,  and  that  it  is  within  assurer's  rights  to  refuse  to 
defend,  especially  so  where  the  condition  as  to  assurer's  defending 

15  Rock   Springs   Distilling   Co.   v.  210  N.  Y.  235,  104  N.  E.  622,  43  Ins. 

Employers  Indemnity   Co.  of  Phila.  L.  J.  672.     See  §  3658e  herein. 
160  Ky.  317,  169  S.  "W.  730,  44  Ins.        ^^  ^n^ierson     &     Ireland     Co.     v. 

L.  J.  704.  Marj'land  Casualty  Co.  123  Md.  67, 

'i«'Patter.son  v.   Standard  Accident  90   Atl.  780,  44  lAs.  L.  J.  185.     See 

Ins.   Co.    178   Mich.   288,  51   L.R.A.  Attleboro     Manufacturing      Co.      v. 

(N  S  )  583n,  144  N.  W.  491,  43  Ins.  Frankfort  Marine,  Accident  &  Plate 

L.  J.  283.  Glass   Ins.    Co.    (U.    S.    C.    C.)    171 

On  insurance  covering  automobiles  Fed.  495;  B.  Roth  Tool  Co.  v.  ISew 

or  indemnifying  against  injury  or  lia-  Amsterdam    Casualty    Co.    161    Fed. 

hilitv  for  injury  caused  thereby,  see  709,    88    C.    C.   A.   569;    Sanders   v. 

note's    in    44    L.R.A. (N.S.)     70;    51  Frankfort  Marine,  Accident  &  Plate 

L.K.A.(N.S.)  583;  L.R.A.1915E,  575;  Glass  Ins.  Co.  72  N.  II.  485,  107  Am. 

L.R.A.1917F,  615.  St.  Rep.  688,  57  Atl.  655;  Creem  v. 

17  ^lurch    Bros.    Construction    Co.  Fidelity  &  Casualty  Co.  of  N.  Y.  126 

V.  Fidelity  &  Casualty  Co.  of  N.  Y.  N.  Y.  Supp.  955,  141  App.  Div.  493. 

190  Mo.  App.  490,  176  S.  W.  399,  40    Ins.    L.    J.    600,    modifying   and 

46    Ins.    L.    J.    210.      See    Tighe    v.  affg    118    N.    Y.    Supp.    1102,    134 

.Maryland    Casualty    Co.    218    Mass.  App.  Div.  949,  s.  c.  116  K  Y.  Supp. 

46:5,'l06  N.  E.  135,  44  ins.  L.  ,7.  603.  1042,  132  App.  Div.  241. 
See  Brassil  v.  Maryland  Casualty  Co. 
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the    action    and    the    fads    justifies    such    a    construction    and 
ronclusion.^^ 

§  3658g.  Same  subject:  dismissal  of  parties.— Under  a  pohcy 
stipulating  for  indenniity  to  the  owner  of  a  building  against  loss 
arising  from  its  contingent  liability  for  injuries  suIVered  by  any 
person  or  persons  due  to  the  negligence  of  any  contractor  or  sub- 
contractor, the  discharge  or  dismissal  of  certain  parties  defendant 
in  an  action  against  it  to  recover  for  injuries,  does  not  aid  as- 
sured in  a  suit  against  insurer  for  indemnity,  nor  operate  as  an 
estoppel  against  insurer  where  insured  was  not  thereby  misled  and 
injured.^"  In  a  Washington  case  a  policy  was  issued  indemnify- 
ing sewer  contractors  against  loss  for  damages  on  account  of  in- 
juries accidentally  suffered  by  any  person.  A  suit  was  brought 
by  a  pedestrian  against  the  contractor  and  the  city,  for  whom  the 
work  was  being  done,  to  recover  for  an  injury  sustained.  Upon 
notice  the  insurer  appeared  and  defended  in  conformity  with 
policy  requirements.  The  contractor  was  dismissed  as  a  party  to 
the  suit,  but  the  iilsurer  continued  in  the  case  notifying  assured 
that  it  resented  its  rights  as  it  was  not  responsible  for  any  judgment 
recovered  against  the  city,  but  said  insurer  did  not  prosecute  an 
appeal  from  a  judgment  against  the  city  though  insured  notified 
it  to  do  so,  and  no  appeal  was  taken;  assured  also,  at  insurer's 
request  furnished  certain  witnesses,  but  they  were  not  used.  Suit 
was  brought  by  the  insured  contractor  against  the  city  to  recover 
a  balance  due  upon  its  sewer  contract.  Said  balance  due  as  paid, 
less  the  amount  of  the  judgment  against  the  city  in  the  negligence 
case,  and  insurer  refused  to  defend  in  this  suit,  denying  any 
liability  under  its  policy,  and  by  the  decision  in  said  action  the 
city  was  permitted  to  retain  against  the  contractor  the  amount  of 

19  United  States. — American  Ce-  Michigan.  —  Sargent  Manufactur- 
real  Co.  v.  London  Guarantee  &  ing  Co.  v.  Travelers'  Ins.  Co.  165 
Accident  Co.  211  Fed.  96,  138  C.  C.  Mich.  87,  34  L.R.A.(N.S.)  491  (an- 
A.  24,  43  Ins.  L.  J.  834  {considered  notated  on  participation  by  indemnity 
under  §  3658g  herein).  insurer  in  defense  of  suit  against  in- 

lowa. — Getchell  &  Martin  Lum-  sured  as  estoppel  to  assert  that  lat- 
her &  Mfg.  Co.  V.  Employers'  Lia-  ter's  liability  was  predicated  on 
bility  Assur.  Corp.  117  Iowa,  180,  gTound  not  covered  by  policy)  130 
62  ii.R.A.  617,  90  N.  W.  616.  N.  W.  211. 

Louisiana. — New    Orleans    &    Cen-        New    Yorfc.— White    v,    Maryland 
tral   Rv.    Co.   v.    Maryland    Ca-sualty    Casualty   Co.  123  N.  Y.   Supp.  840, 
Co.    li4    La.    154,    6    L.R.A.(N.S.)    139  App.  Div.  179. 
562   (annotated  on  power  of  insurer       See  §§  2800,  2803,  3658e  herein, 
with  respect  to  settlement  of  claims),       ^o  ^j^jgriggj^  Cereal  Co.  v.  London 
38  So.  89.  Guarantee  &  Accident  Co.  211  Fed. 

Massachusetts.— ^e?,son   v.    United   96,  138  C.   C.  A.  24,  43  Ins.  L.  J. 
States   Casualty    Co.    201   Mass.    71,    834. 
131  Am.  St.  Rep.  390,  87  N.  E.  191. 
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the  judgment  against  it  in  the  negligence  case.  The  insured  con- 
tractor then  instituted  an  action  against  insurer  to  recover  the 
amount  of  the  judgment  in  the  neghgence  case  which  it  had  heen 
compelled  to  pay  by  said  offset  in  its  action  against  the  city.  It 
was  decided  that  the  case  was  within  the  terms  of  the  indemnity 
policy  and  the  judgment  having  been  paid  by  insured  they  could 
recover.  It  was  also  held  that  it  was  immaterial  that  insured  was 
not  defendant  in  the  original  negligence  case  as  it  stood  when 
judgment  was  rendered,  for  although  they  were  not  parties  to  the 
action  still  they  were  directly  interested  in  the  result  of  that  liti- 
gation and  actively  defended  that  case ;  that  they  were  in  substance 
parties  to  it  and  bound  by  it,  and  this  was  also  so  as  to  the  insurer, 
and  that  assured  was  the  responsible  cause  of  that  judgment.  Said 
judgment  was  also  held  admissible  to  establish  insured's  right  of 
action  against  the  insurer.  The  gist  of  this  decision  is,  that 
although  insured  is  not  actually  a  party  of  record  in  a  suit  against 
a  defendant  who  is  not  in  privity  with  the  parties  to  the  insurance 
contract,  still,  the  insured  upon  paying  such  judgment  by  its  being 
offset  against  him  may  hold  insurer  liable  for  money  paid  to 
another  with  whom  said  insurer  had  no  contract  and, for  a  liability 
which  insurer  had  disclaimed  in  continuing  the  defense  of  said 
original  negligence  action  after  dismissal  of  msured  as  a  party 
thereto.^ 

§  3658h.  Same  subject:  employer  against  insurer. — We  have  con- 
sidered elsewhere  those  cases  wherein  the  policy  expressly  pro- 
vides that  no  action  will  lie  thereon  unless  brought  in  the  name 
of  assured  for  loss  actually  sustained  and  paid  in  money  by  assured 
in  satisfaction  of  a  judgment.*^ 

Under  a  statute  "requiring  actions  to  be  prosecuted  in  the  name 
of  the  real  party  in  interest,  an  action  in  favor  of  an  employer 
against  one  primarily  liable  for  an  injury  to  an  employee,  which 
he  has  been  compelled  to  pay,  may  be  brought  in  the  name  of  an 
insurer  against  his  liability  as  employer,  who  has  indemnified  him 
for  his  loss,  and  been  subrogated  under  his  contract  to  the  right 
against  the  third  person.^ 

An  employer  may  also  institute  a  cross  action  in  an  employee's 
suit  in  which  the  insurer  is  joined  and  recover  sums  for  necessary 
legal  expenses  incurred,  and  the  liability  for  which  insurer  is  by 

1  Kibler  v.  Maryland  Casualty  Co.  ^  Travt'lers'  Ins.  Co.  v.  Great 
74  Wash.  159,  132  Pac.  878,  42  Ins.  Lakes  Engineering  Works  Co.  184 
L.  .J.  1390.  Kofl.   I'J(),  107  C.  C.  A.  20.  3G  L.R.A. 

2  Atlas  Hardwood  Lumber  Co.  v.  (N.S.)  GO,  40  Ins.  L.  J.  1078.  See  ,§ 
Geortjia    Life    Tiis.    Co.    120     Tenn.  3579b  herein. 

477,  167  S.  W.  109.     See  §§  2800  et 
sen.  herein. 
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his  acts  ot^topped  to  deny ;  and  a  conditional  recovery  may  also  be 
had  in  such  cross  action  of  the  pohcy  indenuiity  in  case  judgment 
is  obtained  by  the  employee.* 

§  36581.  Real  party  in  interest:  legal  owner:  beneficial  owner: 
elevator  policy. — One  insured  under  an  elevator  indenjnity  policy, 
who  holds  the  title  to  the  premises  and  who  is  the  only  party 
named  therein  as  entitled  to  the  benefit,  is  the  real  party  to  the 
contract  of  insurance  and  the  indemnity  stipulated  is  for  his  bene- 
fit, even  though  others  are  the  real  owners;  and  said  beneficial 
owners,  the  parties  for  whom  he  holds  as  trustee  are  not  entitled  to 
protection  under  said  insurance  contract.  This  was  so  held,  where 
judgment  was  recovered  by  a  person  injured  in  the  elevator,  against 
the  real  or  beneficial  owners  and  it  was  sought  to  reform  the  policy 
by  inserting  assured's  name  as  "trustee  for  the  owners  and  parties 
interested  in  tlie  building"  and  asserting  therein  that  "the  inter- 
est of  the  assured  is  that  of  trustee  of  the  owners  of  the  building 
and  the  parties  interested  therein,"  instead  of  that  of  the  owner; 
and  that  judgment  be  entered  against  insurer  for  the  amount 
paid  on  said  judgment  w^ith  interest  which  petition  w-as  refused.^ 

§  3658J.  Same  subject:  assignee  of  insured:  misjoinder, — A  con- 
tract of  indemnity  insurance  is  a  personal  one  and  cannot  be  as- 
signed without  insurer's  consent.  The  benefits  thereof  do  not  ex- 
tend to  a  successor  of  the  insured  employer  corporation  even  though 
it  was  organized  for  the  express  purpose  of  taking  over  all  the 
assets  and  business  of  assured,  therefore,  such  assignee  is  not 
entitled  to  sue  assurer  as  a  party  plaintiff",  and  if  joined  as  such 
party  there  is  a  misjoinder.^  But  it  is  also  held  that  a  condition 
against  assignment  constitutes  no  defense  to  a  suit  in  which  the 
insured  employer  joins  the  employee  as  plaintiff"  upon  assignment 
of  the  policy  to  said  employee.^*  As  bearing,  however,  upon  assign- 
ments in  cases  of  this  character  and  the  effect  thereof  we  will 
notice  the  following  decisions:  It  is  held  in  Washington  that 
one  who  has  insured  a  corporation  against  loss  because  of  injury 
to  employees  cannot  contest  the  validity  of  an  assignment  of  the 
policy  to. one  who  has  obtained  a  judgment  against  the  corpora- 
tion ;  on  the  theory  that  prior  to  the  assignment  the  name  of  the 

*  Soutliwestern      Surety      Co.      v.  179,  39  Ins.  L.  J.  1357.   See  Compton 

Tliompson,    —    Tex.    Civ.    App.    — ,  Heio'bts  Laundry  Co.  v.  General  Ac- 

180  S.   W.  947.  cident,  Fire  &  Life  Assur.  Corp.  Ltd. 

5  McCarl    v.     Travelers'    Ins.    Co.  195  Mo.  App.  313,  190  S.  W  382 

151    Iowa,    CG9,    132   N.    W.    12,   40  ^a  McBride  v.  Aetna  Life  Ins    Co 

Ins.  L.  J.  1820.  —  Ark.  — ,  191  S.  W.  5. 

^  White  v.  Maryland  Casualty  Co.  As  to  assignment  of  euaployers  lia- 

123  N.  Y.  Supp.  840,  139  App."  Div.  hility  policy,  see  §  2349b  herein. 
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corporation  has  been  stricken  from  the  public  rolls  and  its  assets, 
under  the  statute,  had  passed  to  its  trustees  for  disposition^  Under 
an  Oregon  decision  an  assignment  of  a  claim  on  an  employer's 
liability  policy  for  imperative  surgical  relief  furnished  to  an  in- 
jured employee  under  an  emergency  clause  in  the  policy,  though 
made  before  there  has  been  any  judgment  establishing  the  claim, 
is  not  made  invalid  by  a  clause  in  the  policy  giving  the  insurer 
the  right  to  defend  actions  on  claims  for  damages;  and  an  in- 
demnity against  liability  for  damages  on  which  an  assignable 
cause  of  action  will  arise  as  soon  as  the  accident  occurs,  although 
the  assured  is  insolvent  and  cannot  pay  the  claim,  is  created  by  a 
policy  insuring  an  employer  against  liability  for  damage  through 
injury  to  employees,  and  providing  that  the  insurer  shall  have 
immediate  notice  of  an  accident,  and  exclusive  power  to  settle  and 
adjust  the  claim. ^ 

§  3658k.  Same  subject:  joinder:  insurer  and  employee:  employee 
and  receiver. — An  insurer  of  an  employer  against  loss  from  the 
lialnlity  imposed  by  law  for  damages  on  account  of  injury  to  an 
employee  cannot  be  joined  in  an  action  to  hold  the  employer 
liable  for  injuries  resulting  in  an  employee's  death,  for  which  the 
employer  is  alleged  to  be  liable.^  Under  a  Federal  decision  decided 
under  a  code  provision  the  employee  may  at  his  election  join 
both  the  insurer  and  the  insured  employer  as  the  policy  inures 
directly  to  the  benefit  of  said  employee ;  and  a  receiver,  of  the  in- 
solvent corporation  is  also  a  necessary  party  to  a  suit  brought 
against  said  corporation  and  the  insured  jointly  by  the  injured 
employee.^" 

§  36581.  Privity  of  contract:  parties:  lessee  or  his  assignee 
agaiLst  insurer. — If  plate  glass  is  broken  and  insurer  agrees  with 
insured  the  lessor  to  replace  the  same  but  delays  doing  so  and 
another  lessee  sustains  damage  by  reason  thereof,  he  cannot  recover 
therefor  as  he  was  not  in  privity  with  said  agreement  nor  can  ho 
recover  as  assignee  of  his  lessor  as  the  lessor  had  not  sustained  the 
damage  in  question." 

§  3658m.  Parties:  insurer:  intervention. — If  a  loss  by  fire  is 
occasioned  to  insured  property  by  a  wrongdoer,  and  the  loss  ex- 

'Davies  v.  r.Iarvland  Casnalty  Co.    to  reach  fund  under  employer's  lia- 
89    Wash.    571,    L.R.A.1916D,"  335,    bility  policy),  72  S.  E.  954. 
154  Par-    3116  ^°  Moore   v.    Los   Angeles   Iron   & 

SFonton  v.'  Fidelity  &  Casualty  Steel  Co.  (U.  S.  C  C.)  89  Fed.  73; 
Co.  .^(i  f)reo'.  283,  48  L.R.A.  770,  56  Cal.  (^iv.  Code,  see.  2777.  But  see 
Pac    1006.  '"  ^  .'UiHSc  herein. 

9  Clark  V  W.  R.  Boiii^al  &  Co.  157  ^^  Munk  v.  Maryland  Casualty  Co. 
N.  Car.  270,  -!8  L.R.A. (N.S.)  191,  107  N.  Y.  Supp.  215,  122  App.  Div. 
and  note  (on  injured  employee's  right  487. 

6013 


§  3658m  JOYCE  ON  INSURANCE 

cecds  the  amount  of  the  insurance  and  insured  sues  to  recover  tho 
loss  I'l.iiu  the  wrongdoer  and  the  insurer  is  informed  of  the  pendency 
(»f  tlie  action,  also  that  insured  does  not  wish  to  represent  insurer's 
interests,  and  that  negotiations  are  pending  between  insured  and 
the  wrongdoer  for  a  settlement,  it  is  the  duty  of  insurer  to  inter- 
vene in  t)rdcr  to  protect  his  interests.^^  The  insurer  may  inter- 
Aene  in  a  collision  suit  in  admiralty,  if  he  has  an  equitable  right 
to  the  whole  or  any  part  of  the  damages.^^  And  insurer  is  not 
precluded  IVum  intervening  to  claim  the  amount  decreed  against 
the  owners  of  vessels  which  damaged  by  collision  the  vessel  on 
which  his  contract  was  written  by  waiting  until  after  the  liability 
has  been  fixed  by  the  appellate  court,  if  no  issue  was  made  in  the 
case  as  to  the  distribution  of  the  funds  recovered,  and  the  appellate 
court  did  not  pass  upon  that  question. ^^ 

SuBDH'.  II.  Pleadings. 

§  3665.  Declaration:  complaint  or  petition. 

§  3666.  Sufficiency  of  declaration,  complaint,  or  petition. 

§  3667.  Declaration,  etc.:  bcnetit  societies:  mutual  companies. 

§  3668.  Declaration :  nnder  statutes  or  codes. 

§  3669.  Declaration :  foreign  companies. 

§  3670.  Embodying  the  terms  of  the  policy  in  the  declaration. 

§  3671.  Declaration,  etc.:  application. 

>§  3672.  Averment  of  interest. 

§  3673.  Averment  of  interest:  life  policies. 

§  3674.  Averment:  performance  of  conditions  precedent. 

§  3675.  Conditions  precedent :  statutes. 

§  3676.  Declaration :  conditions :  notice  and  proof  of  loss. 

^  3677.  Declaration:    conditions:    suing   after   proofs    of   loss   furnished. 

§  3678.  The  loss :  damage :  value  of  property. 

§  3679.  Loss  by  barratry  not  recoverable  under  averment  only  of  loss  by 

capture. 

§  3680.  Averment  of  ownership. 

§  3681.  Declaration,  etc. :  complaint  or  petition  insufficient. 

§  3682.  Insufficient  declaration,  etc. :  mutual  benefit  societies. 

§  3683.  Declaration,  etc. :  pleading  waiver. 

12  Shawnee  Fire  Ins.  Co.  v.  Cos-  S.  321,  29  L.  ed.  878,  6  Sup.  Ct. 
crrove,  85  Kan.  2!)6,  41  L.R.A.(N.S.)  750;  Garrison  v.  Memphis  Ins.  Co. 
719  116  Pac.  819,  40  Ins.  L.  J.  19  How.  (60  U.  S.)  317,  15  L.  ed. 
-^jQl  658;   Holbrook  v.  United   States,  21 

13  The   Monticello   v.   MoUison,   17  Ct.  CI.  439. 

How  (58  U.  S.)  152,  15  L.  ed.  68.  i^^'ason  v.  Mainie  Ins.  Co.  lln 
Cited  in  Phenix  Ins.  Co.  v.  Erie  &  Fed.  452,  49  C.  C.  A.  106,  54  L.R.A. 
Western  Transportation  Co.  117  U.   700. 
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§  3684.     Declaration,  etc. :  need  not  aver  matters  of  defense:  conditions  sub- 

seqn2nt. 
§  3685.     What  declarations :  need  not  aver :  generally. 
§  3686.     Admissions  by  the  pleadings:  what  they  do  not  admit. 
§  3687.     Amendments. 
§  3688.    Multifariousness. 
§  3689.     The  answer. 

§  3390.     Answer:  insufficient:  no  defuse. 
§  3C30a.  Replication. 

§  3691.     Matters  specially  pleaded:  general  issue. 
§  3692.     Plea  in  bar:  abatement. 
§  3693.     Demurrer. 
§  3693a.  Demurrer  to  answer. 
§  3694.     Bill  of  particulars:  of  discovery. 
§  3695.     Bill  of  interpleader. 
§  3696.     Replication:  traverse. 
§  3697.     Variance. 

§  3665.  Declaration:  complaint  or  petition.— The  declaration, 
complaint,  or  petition  should  always  aver  such  sufficient  facts  as 
constitute  a  cause  of  action,  the  same  being  fully  and  sufficiently 
ke'  forth,  being  careful  to  omit  no  particular  averment  upon  which 
plaintiff  bases  his  claims,  or  by  means  of  the  proof  of  which  it  is 
necessary  for  him  to  recover.  No  rule  can  be  given  as  to  what 
facts  should  be  averred  in  all  cases  apart  from  the  above,  a^  the 
sufficiency  of  a  declaration  depends  in  every  case  upon  the  par- 
ticular state  of  facts  therein  existing,  and,  though  in  many  in- 
stances they  are  similar,  still  the  exceptions  are  numerous. ^^  The 
declaration,  complaint,  or  petition,  as  a  general  rule  should  aver 
the  issuance  of  the  policy  and  the  consideration  therefor,  set  forth 
the  policy  in  substance,  or,  which  is  better,  by  copy,  referred  to 
as  an  exhibit  therein,  and  when  the  application  is  made  part 
thereof,  then  the  application  should  be  set  forth  by  copy  properly 
referred  to.  The  plaintiff  should  further  allege  performance  of 
all  conditions  precedent  and  compliance  with  all  warranties,  the 
title  or  interest  of  the  plaintiff,  the  loss,  and  the  furnishing  of 
notice  and  proof  of  loss,  and  non-payment  of  the  amount.^® 

^^Ej-amine    Quarrier    v.    Peabody  Pleadings     indebitatus     assumpsit, 

Ins.  Co.  10  W.  Va.  507,  27  Am.  Rep.  see  ^ie.  Laws  1915,  p.  319. 

582;    Posey    County    Fire    Assoc,    v.  ^^  Examine     Phenix     Ins.     Co.     v. 

Ilogan,  37  Ind.  App.  573,  577;  Ger-  Pickel,  119  Ind.  155,  12  Am.  St.  Rep 

man-American    Ins.    Co.    v.    Paul,   2  393,  21  N.  E.  546;  Supreme  Council 

Ind    Tv.   b25,   629,  53   S.   W.   442;  Order  of  Chosen  Friends  v.  Forsing- 

^  er,  125  Ind.  52,  21  Am.  St.  Rep.  196, 
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§  3C66,  Sufficiency    of    declaration,    complaint,    or   petition. — A 

declaralioii  avomiig  the  making  of  the  policy  the  conditions  of 
the  contract  and  their  performance,  the  occurrence  of  the  event 
creating  the  habihty  of  the  defendant,  and  failure  to  pay,  is  good.^"^ 
A  complaint  nnist,  however,  proceed  uinm  some  delinite  theory,  and 
the  plaintiif,  in  an  action  on  a  life  policy,  cannot  claim  that  the 
complaint  declares  upon  a  ])olicy  issued  to  him,  and  also  that  it 
tleclared  upon  a  policy  issued  to  .the  person  whose  life  is  insured. ^^ 
A  complaint  Avhich  alleges  that  the  policy  was  executed  and  de- 
Uvered  in  consideration  of  a  certain  sum  as  premium  sufiicicntly 
sets  forth  the  fact  of  the  consideration  for  the  policy,  since  it  is 
not  material  whether  cash  was  paid  for  the  premium  or  credit 
given. ^^  The  fact  that  the  policy  was  issued  for  a  consideration  is 
sufficiently  shown  where  the  complaint  and  the  policy  with  it 
both  show  that  a  note  was  executed  for  the  premium  and  the  pay- 
ment of  same.^°  An  averment  in  a  pleading  that  a  policy  of  in- 
surance was  signed  and  sealed  by  the  insurer,  and  deposited  in  the 
mail,  sufficiently  alleges  that  it  was  so  deposited  by  the  insurer,  and 
That  therefore  that  there  was  a  delivery  of  the  policy  to  the  in- 
sured by  its  deposit  in  the  mail.'^  Where  the  name  of  the  insur- 
ance company  is  inadvertently  omitted  in  a  complaint  which  suffi- 
ciently alleges  the  legal  effect  of  an  insurance  policy,  such  omis- 
sion is  not  fatal.^  Where  the  policy  provided  for  liability  to  such 
amounts  as  might  be  stated  in  the  application  and  be  mutually 
agreed  upon,  an  averment  that  an  amount  has  been  mutually 
agreed  upon  is  necessary  in  the  declaration.^  And  where  one  of 
the  allegations,  the  action  being  assumpsit,  was  that  the  com- 
pany "then  and  there  promised  the  plaintiff  to  insure  one  thous- 
and dollars  on" ,  in  consideration  of  certain  premises,  it  was 

lield  that  this  sufficiently  set  forth  not  an  agreement  to  insure, 
but  a  contract  of  insurance.*  Where  the  complaint  averred  that 
the  policy  Avas  issued   in   another   county   from   that  the  policy 

9  L.R.A.  501,  25  N.  E.  129;  Ricliards  ^  Triple    Linlv    Mutual    Indemnity 

v.    Travelers'   Ins.    Co.   89   Cat.   170,  Assoc,  v.  Williams,  121  Ala.  138,  77 

23  Am.  St.  Rep.  455,  26  Pac.  762.  Am.  St.  Rep.  34,  26  So.  19. 

^'  Massachusetts  Mutual  Life  Ins.  ^  Butternut  Manufacturing   Co.   v. 

Co.  V.  Kellogg,  82  111.  614.  ^Manufacturers'  Fire  Ins.  Co.  78  Wis. 

"  Prudential     Insurance     Co.     v.  202,  47  N.  E.  366. 

Hunn,  21  Ind.  App.  525,  69  Am.  St.  ^  Crane  v.   Evansville  Ins.   Co.  13 

Rep.  380,  52  N.  E.  772.  Ind.  446. 

19  Ohio  Farmers'  Ins.  Co.  v.  Stow-  *  Troy  Fire  Ins.  Co.  v.  Carpenter, 
man.  16  Ind.  App.  205,  44  N.  E.  558.  4  Wis.  20.     See  also  Clark  v.  Phoenix 

20  Phoenix   Ins.    Co.  v.    Stark,  120  Ins.  Co.  36  Cal.  168. 
Ind.  444;  22  N.  E.  413. 
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showed,  it  was  held  that  the  averment  could  not  be  controlled  by 
such  fact.^ 

AVhere  a  complaint  alleged  that  the  policy  in  suit  was  not  specu- 
lative, but  did  not  contain  an  affirmative  averment  of  insurable 
interest,  it  was  held  that  this  was  sufficient  after  verdict  on  motion 
in  arrest,  and  therefore  on  writ  of  error.^  So  also  an  averment 
of  interest  and  of  loss  by  fire  of  which  the  defendants  had  due  notice 
according  to  the  condition  of  the  policy  has  been  held  sufficient^ 
And  likewise  a  complaint  setting  forth  the  interest  of  the  insured 
and  performance  of  all  conditions  on  his  part  in  respect  to  the 
insurance.^ 

In  England  a  declaration  averring  that  the  defendant  became 
insurer  of  the  property  of  the  plaintiff  mentioned  in  the  policy  has 
been  held  to  sufficiently  state  the  cause  of  action.^  A  complaint 
in  an  action  on  a  policy  covering  a  barn,  farming  implements,  hay, 
grain,  stock,  etc.,  which  alleges  that  on  a  certain  day  the  barn  and 
the  other  property  insured  and  in  the  barn  at  the  time  were  des- 
troyed by  fire,  sufficiently  shows  that  the  building  was  occupied  at 
the^  time  of  its  destruction."  And  where  the  legal  effect  of  con- 
ditions in  the  policy  is  stated  but  not  the  words  of  the  conditions. 
and  there  is  also  the  averment  of  proof  of  time  and  origin  of  tlie 
fire,  it  is  held  .sufficient,  as  the  assured  is  not  obliged  to  set  forth 
clauses  or  conditions  not  affecting  his  right  of  action." 

In  case  of  the  assignment  of  the  policy  that  also  should  be  set 
forth  to  constitute  a  sufficient  cause  of  action,^^  ^s  where  a  policy 
of  a  mutual  fire  insurance  company  was  made  payable  to  the 
"assured,  their  and  his  .  .  .  assigns,"  and  the  declaration  averred 
in  addition  to  this  the  assignment  of  the  policy  and  transfer  of  the 
property  to  the  plaintiff,  it  was  held  that  this  in  substance  alleged 
a  contract  with  the  plaintiff,  and  stated  a  good  cause  of  action.^^ 

A  complaint  against  a  life  insurance  company  to  recover  a 
premium  paid  alleging  that  the  company's  agents  were  authorized 
to  solicit  contracts  of  insurance,  to  make  contracts  for  policies,  and 
to  receive  and  receipt  for  premiums  thereon,  and  they  were  au- 

6  Kentucky  Mutual  Security  Fund  88;  De  Symonds  v.  Johnston,  5  Bos. 

Co.  V.  Logan,  90  Kv.  364,  14  S.  W.  &  P.  77. 

337    12  Ky.  L.  Rep.  327.  i°  Phcpnix  Ins.   Co.  v.   Picket.  119 

6  Kentucky  Life  &  Accident  Ins.  Tnd.  155,  12  Am.  St.  Ren.  393.  21 
Co.  V.  ILnniilton,  63  Fed.  93,  11  C.  N.  E.  546. 

C.  A.  42,  22  U.  S.  App.  386.  "  Troy  Fire  Ins.  Co.  v.  Carpenter, 

7  Conwav  Fire  Ins.  Co.  v.  Sewall,   4  Wis.  20. 

54  Me.  352.  ^^  Searle  v.  Gardner,  22  Week.  Not. 

8  Ferrer  v.  Home  Mutual  Ins.  Co.    Cas.   (Pa.)   73,  13  Atl.  835. 

47  Cal    416  ^^  Harley  v.  Lebanon  Mutual  Ins. 

9  Haugliton    V.    Ewbank,   4    Camp.    Co.  120  Pa.  St.  182.  13  Atl.  833. 
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thorized  j^eiierally  to  trant^act  the  company's  business  within  the 
state,  will  not  be  construed  to  allege  that  such  agents  were  theni- 
"selvos  to  write  and  issue  the  policies."  An  agreement  was  held 
sufficiently  averred,  the  complaint  setting  forth  the  fact  that  when 
gasolene  was  to  be  replaced  wilh  kerosene  lamps  the  agent  of  the 
eompanv  agreed  "at  the  time  of  the  delivery  of  said  policy,  and 
before  the  ^ fire  as  hereinafter  stated,  that  said  premises  might 
be  lighted  with  gasolene  lamps  until  such  change  could  be  con- 
veniently effected,"  and  permitted  the  use  of  gasolene  until  the 
fire,  and  that  due  diligence  was  \ised  by  the  plaintiff .^^ 

A  declaration  upon  an  accident  policy  is  sufficient  which  sets 
out  the  promise  of  the  company  applicable  to  the  state  of  facts 
declared  upon.  It  is  not  necessary  to  set  out  those  conditions  which 
are  only  collateral  to  the  undertaking  of  the  insurer  and  the 
} plaintiff's  right  of  recovery.^^  If  a  policy  insuring  against  in- 
jury or  death  from  accident  states  the  occupation  of  the  assured, 
and  provides  for  the  recovery  of  less  than  the  amount  of  the  in- 
surance in  case  of  his  injury  while  pursuing  any  of  the  occupa- 
tions designated  in  the  policy  as  hazardous,  a  complaint  in  an 
action  upon  the  policy  should  state  in  what  occupation  the  as- 
sured was  engaged  at  the  time  of  the  accident."  Under  an  acci- 
dent policy  exempting  the  insurer  from  liability  for  the  death 
of  the  insured  resulting  from  ''voluntary  exposure  to  unnecessary 
danf^er  or  perilous  adventure,"  the  insurer,  to  absolve  himself  from 
liabilitv,  must  not  only  allege  and  prove  that  the  insured  exposed 
himself  to  unnecessary  danger,  hut  also  that  he  knew  of  such  danger 
and  voluntarily  exposed  himself  thereto.^^ 

A  complaint  by  a  guaranty  insurance  company,  against  an  ele- 
vator company's  employee  to  recover  money  alleged  to  have  been 
paid  to  the  elevator  company  on  a  bond,  by  which  the  plaintiff  obli- 
gated itself  to  make  good,  and  to  reimburse,  the  elevator  company 
for  loss  sustained  by  reason  of  a  shortage  of  grain  caused  by  the 
actual  fraud  or  dishonesty  of  the  defendant,  states  a  cause  of 
action,  where  it  alleges  a  request  for  a  bond  on  the  part  of  de- 
fendant; the  furnishing  of  such  a  bond  to  the  employer  and  his 
acceptance  thereof;  a  promise,  either  express  or  implied,  to  reim- 
burse plaintiff  on  account  of  losses  incurred  by  reason  of  such  bond ; 

1*  Summers  v.  INIntual  Life  Ins.  Co.        "  American  Accident   Co.  v.    Car- 

12  Wvo.  369,  66  L.R.A.  812,  109  Am.  son,  99  Ky.  441,  34  L.R.A.  301,  59 

St.  Rep.  992,  75  Pac.  937.  Am.  St.  Rep.  473,  30  S.  W.  879,  36 

i^Winans   v.    Allemania    Fire    Ins.  S.  ^Y.  169. 
Co.  38  Wis.  342.  ^®  Conboy  v.  Railway  Officials  Ern- 
ie Fai-reli  v.  American  Employers'  plovees  Accident  Assoc.  17  Ind.  App. 
Liability  Ins.  Co.  68  Vt.  136,  34  Atl.  62,  60  Am.   St.  Rep.  154,  46  N.  E. 
478  363;  Id.  43  N.  E.  1017. 
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a  breach  of  the  conditions  of  the  bond;  claim  upon  plaintiff  for 
payment  of  such  loss  under  the  bond;  the  payment  by  plaintiff 
to  the  employer  of  the  loss  occasioned  by  breach  of  the  provi- 
sions of  the  bond,  and  failure  of  the  agent  to  reimburse  the  plain- 
tiff for  the  amount  so  paid  to  the  employer  after  demand  so  to  do ; 
but  an  express  averment  that  the  shortage  was  caused  as  above  stated 
is  necessary  where  the  facts  alleged  prove  that  under  the  contract 
the  shortage  was  caused  by  defendant's  fraud  or  dishonesty.^^  So 
also  upon  a  policy  to  insure  debts  an  allegation  of  performance 
of  all  things  necessary  to  be  done  by  the  plaintiff  and  refusal  to 
pay  by  the  defendants  was  held  sufficient.^"  In  suing  on  a  policy 
of  employee's  indemnity  insurance,  providing  that  the  employee 
shall  be  over  twelve  years  of  age,  it  is  not  essential  that  the  com- 
plaint allege  that  the  injured  person  was  over  twelve  years  of  age.^ 

Where  an  assured,  in  compromise  of  his  claim,  receives  the  draft 
of  the  insurer,  and  thereafter  seeks  to  set  aside  such  compromise, 
and  to  recover  in  disregard  thereof,  it  is  sufficient  for  the  assured 
to  offer,  in  his'  complaint,  to  surrender  such  draft,  and  to  follow 
such  offer  by  producing  the  draft  in  court  upon  the  trial,  and  de- 
positing it  with  the  clerk,  to  he  delivered  to  the  defendant.^ 

§  3667.  Declaration,  etc.:  benefit  societies:  mutual  companies. — 
The  certificate  of  a  mutual  benefit  society  has  been  held  subject  to 
the  rules  of  law  governing  insurance  policies.  In  an  action  upon 
such  a  certificate,  if  the  amount  due  is  dependent  upon  the  num- 
ber of  members  of  the  society,  it  would  seem  necessary  to  allege 
how  many  members  there  were ;  ^  but  otherwise  it  is  not.  Thus, 
where  a  declaration  averred  the  death  of  the  assured  and  the  proof 
thereof,  the  refusal  of  payment  by  the  insurer  of  the  whole  or 
any  part  of  the  amount  due,  and  the  refusal  to  order  an  assess- 
ment, it  was  held  sufllcient.*  In  an  action  upon  a  certificate  of 
membership  of  a  mutual  benefit  insurance  society,  it  is  sufficient 
for  the  plaintiff  in  his  complaint  to  allege  the  contract  with  the 
corporation,  performance  of  the  conditions  on  his  part,  that  he 
has  been  totally  disabled,  and  that  he  has  made  proper  proof  of 

19  Fidelity  &  Casualty  Co.  v.  Eick-    Cotton  Mills,  120  Ky.  218,  117  Am. 
hoff,  63   M'inn.   170,  30   L.R.A.  586,    St.  Rep.  585,  85  S.  W.  1090. 
56  Am.  St.  Rep.  464,  65  N.  W.  331.       ^  Berry  v.  American  Ins.   Co.  132 
See  §  2766,  subdv.  (gg),  p.  4676  here-   N.  Y.  49,  28  Am.  St.  Rep.  548,  30 
in.  N.  E.  254. 

2°  Bamberger  v.  Commercial  Credit       ^  Mutual  Accident  Asso.  v.  Tuggle, 
Mutual  Assnr.   Co.   15   Com.  B.    (O.    138  111.  428,  28  N.  E.  1066,  rev'g  39 
S.)  676,  1  Jur.  (N.S.)  500,  3  C.  L.  R.    111.  App.  509. 
568,  24  L.  J.  C.  P.  115.  •*  Elkhart  Mutual  Aid  Bonevolont  & 

1  Travelers'  Ins.  Co.  v.  Henderson   Relief   Asso.    v.    Houghton,   98   Ind. 

149,  1  West  Rep.  284. 
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his  disabilily.  ITc  i?;  not  bouiul  to  ;illi\i;i^  ll'at  liis  [)roofs  arc  sncli 
as  satistied  the  corporate  otficers.^  If  the  jjlaintitt'  in  an  action  on  a 
life  insurance  policy  makes  a  general  allegation  that  the  insured 
was  a  member  of  the  defendant  order  in  good  standing  at  the  time 
of  his  death,  but  does  not  allege  the  facts  constituting  good  stand- 
ing, the  defendant  has  a  right  to  interpose  a  denial  to  the  allega- 
tion as  made,  and  impose  upon  the  plaintiff  the  burden  to  sustain 
the  allegation  by  proof.^  It  has  been  held  that  if  any  attempt  has 
been  made  by  a  member  to  change  the  })ayment  of  the  amount  due 
to  a  new  beneficiary,  an  action  to  recover  must  allege  that  the  at- 
tempt to  change  was  invalid.'  An  allegation  in  an  action  on  a 
benefit  certificate  that  the  insurer  refused  to  apply  a  certain  amount 
to  the  payment  of  an  assessment  involves  the  assumption  that  the 
insurer  had  been  directed  or  requested  to  so  apply  such  money, 
a  fact  which  should  be  alleged.®  In  an  action  to  compel  one  of 
several  beneficiaries  to  contribute  his  share  of  moneys  to  pay 
premiums  to  keep  a  policy  of  insurance  alive,  the  failure  to  allege 
nonpayment  is  not  fatal,  because  the  suit  is  not  upon  a  contract  for 
the  payment  of  money.^  An  allegation  in  a  suit  against  a  mutual 
insurance  association  that  all  the  assets  and  effects  of  another  asso- 
ciation had  been  transferred  to  the  defendant,  which  had  agreed  to 
assume  all  obligations,  including  the  demand  of  the  plaintifi^,  sufii- 
ciently  avers  the  non-existence  of  the  first  corporation  and  the 
existence  of  the  defendant  as  its  legal  assessor.  In  a  suit  in  equity 
upon  the  certificate  of  a  society  the  plaintiff^  prayed  for  ''specific 
performance  of  the  contract  and  for  such  other  relief  as  he  may  in 
equity  be  entitled  to"'  and  it  was  held  that  this  contract  and  the 
relief  prayed  for  warranted  a  decree  ordering  an  assessment  in 
accordance  with  the  terms  of  the  certificate. ^° 

§  3668.  Declaration  under  statutes  or  codes. — Under  an  Indiana 
statute  ^^  an  averment  that  "all  matters  and  things  required  by 
said  open  policy  had  been  in  all  things  complied  with"  was  held 
sufiicient.^2     A  declaration  under  a  A^irginia  statute  ''to  simplify 

5  Supreme    Council    v.    Forsinejer,    410,  23  L.R.A.(N.S.)    304,  131  Am. 
125  Ind.  52,  21  Am.  St.  Rep.  196,  9    St.  Rep.  253,  86  N.  E.  482. 
L.R.A.  501,  25  N.  E.  129.  ^  Stockwell  v.  Mutual  Life  Ins.  Co. 

6  Supreme  Lodge  Knights  of  Pyth-  140  Cal.  198,  98  Am.  St.  Rep.  25,  73 
las   V.    Crensliaw,    129    Ga.    195,    13    Pae.  833. 

L.R.A.  (N.S.)  258,  121  Am.  St.  Rep.  lo  Lindsev  v.  Western  Mutual  Aid 

216,  58  S.  E.  628.  Soe.  84  Iowa,  734,  50  N.  W.  29. 

7  ]\Iasonie.   Mutual    Benefit    Soc.   v.  "  Rev.  Stats.  Ind.  188,  370. 
Burl^hart,  110  Ind.  189,  10  N.  E.  79,  ^2  American    Central    Ins.    Co.    v 
11  N.  E.  449.  Sweetser,  116  Ind.  370,  19  N.  E.  159. 

8  Caywood  v.  Supreme  Lodge  As  to  pleadings  indebitatus  as- 
Knights  &  Ladies  of  Honor,  171  Ind.  sumpsit,  see  Me.  Laws,  1915,  p.  319. 
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declarations  in  actions  against  insurance  companies," "  stating 
plaintiff's  intention  to  proceed  under  such  statute,  is  good,  though 
it  may  largely  follow  the  form  of  a  declaration  in  debt.^*  Under 
the  Alabama  code,  where  the  declaration  states  the  contract  or 
policy  and  follows  with  an  averment  of  compliance  with  all  pro- 
visions on  the  part  of  the  plaintiff,  but  with  a  noncompliance  in  a 
specified  way  by  the  defendant  it  is  sufficient. ^^  The  Colorado 
Civil  Code  provides  that  the  summons  shall  state  the  cause  and 
general  nature  of  the  action.  In  an  action  against  an  insurance 
company  where  the  summons  stated  the  amount  sued  for,  that  it 
was  due  upon  an  insurance  policy  described  in  the  complaint,  and 
claiming  interest  thereon  from  a  certain  date  when  proofs  of  loss 
were  received  by  the  company,  it  stated  the  cause  and  nature  of 
the  action. ^^  Under  a  Georgia  statute,  to  render  the  insurer  liable 
for  damages  and  attorneys'  fees  the  insured  must  make  a  de- 
mand for  the  amount  due,  and  must  aver  in  his  declaration  such 
demand  and  refusal  of  the  company  to  pay  sixty  days  before  the 
commencement  of  the  action. ^'^  In  Missouri  an  allegation  by  the 
plaintiff  that  all  of  the  conditions  of  the  policy  on  his  part  have 
been  fulfilled  is  sufficient,  as  it  is  all  the  practice  act  requires. ^^ 


"Acts  Va.  1871-72,  p.  57;  Code  loica.— Code  sec.  3626  (Knapp  v. 
Va.  1873,  e.  167,  sec.  14.  Brotherhood    of    American    Yeomen, 

1*  Virginia  Fire  &  Marine  Ins.  Co.  139  Iowa,  136,  117  N.  W.  298,  need 
V.  Saunders,  84  Va.  210,  4  S.  E.  584.  only  allege  generally  performance  of 
See  Code  1887,  sec.  3251,  as  amd.  by  conditions  precedent,  and  specific  de- 
Act  March  3,  1896,  construed  in  Lee  nial  of  i^erformance  of  any  particular 
v.  Mutual  Reserve  Fund  Life  Assoc,  condition,  setting  forth  facts  on  which 
97  Va.  160,  33  S.  E.  556  (holding  denial  based,  required  of  assurer  un- 
that  action  will  not  lie  for  antieipa-  der  see.  3628,  which  denial  placed  the 
tory  breach  of  policy  before  death),     burden  of  proof  on  assured). 

^^  Brooklyn  Life  Ins.  Co.  v.  Bledso,  Kentucky.  —  Civ.  Code  sec.  134 
52  Ala.  538.  See  United  States  (Scottish  Union  &  National  Ins.  Co. 
Health  &  Accident  Ins.  Co.  v.  Veitch,  v.  Strain,  24  Ky.  958,  70  S.  W.  274; 
161  Ala.  630,  50  So.  95;  Code  1907,  amendment  allowed  to  petition  to  re- 
vol.  2,  p.  1196,  sec.  5382,  form  12  cover  for  additional  injury  to  same 
(holding  complaint  insufficient  in  not  property  by  subsequent  tire), 
setting  policy  term  or  that  death  oc-  Maine. — Laws  1915,  p.  319,  c.  323, 
curred  while  policy  in  force).  amd'g    c.    84    Rev.    Stats,    (relating 

^^  Tabor  v.  Goss  &  Phillips  Manu-  to  actions  at  law  on  insurance  policy 
facturing  Co.  11  Colo.  419,  18  Pac.  "In  all  actions  at  law  on  an  insurance 
537.  policy,  a  declaration  in  indebtedness 

^'^  Lester  v.  Piedmont  Life  Ins.  Co.  assumpsit  on  an  account  aimexed 
55  Ga.  475.  with  an  allegation  that  plaintiff  has 

^8  Richardson  v.  North  Missouri  complied  with  all  conditions  of  the 
Ins.  Co.  57  Mo.  413;  2  Wagner's  ])()li(y  of  insurance  in  the  account  an- 
Stats.  102,  sec.  42.  ncxed  shall  be  deemed  suflicient,"  etc. 

See  further  the  following  statutes  Also  what  account  annexed  shall  state, 
and  cases:  Hie  setting  up  by  defendant  of  breach 
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§  3669.  Declaration:  foreign  companies. — Tn  an  action  against  a 
foreign  insurance  i-onipany  upon  a  ])()licy  issued  by  it  an  allega- 
tion in  the  declaration  that  the  defendant  had  complied  with 
certiiin  statutory  requirements  as  to  prerequisites  to  transacting 


relied  on  as  defense,  by  brief  state- 
ment in  special  plea;  the  eountcr 
statement  or  replication,  etc.). 

Texas.~Rev.  Stat.  1895,  art.  3089 
(Co-operative  Assoc,  v.  Hubbs,  53 
Tex.  Civ.  App.  08,  115  S.  W.  070, 
(total  loss:  claim  was  that  it  was  not 
alleged  and  proved  that  property  was 
not  personal  proj^erty  and  therefore 
there  could  be  no  recovery  under 
pleadings:  not  sustained  as  policy 
showed  prima  facie  that  property  was 
realty). 

Vermont.  —  Laws  1896,  No.  121, 
sec.  1  (Wertheim  v.  Fidelity  &  Cas- 
ualty Co.  72  Vt.  326,  47  Atl.  1071: 
Laws  1896,  No.  121,  sec.  1,  (providing 
that  general  counts  in  assumpsit  suf- 
ficient declaration :  accident  policy : 
declaration  must  also  declare  in  terms 
on  the  policy). 

The  following  excerpt  from  the 
opinion  in  a  recent  New  York  case 
clearly  and  succinctly  sets  forth  the 
rule,  .under  the  Code  of  that  state,  as 
to  the  sufficiency  of  statements  in  a 
complaint  or  petition,  and  is  perti- 
nent here  although  the  decision  itself 
covers  only  a  certain  point,  stated  be- 
low, in  an  action  to  recover  against 
insurer.  The  court,  per  Collin,  J., 
said:  "(1)  The  rules  of  the  Code  of 
Civil  Procedure  prescribing  the  re- 
quirements of  a  eomi^laint  in  a  civil 
action  iire  simple  and  liberal.  Sec- 
tions 481,  519.  The  right  of  a  plain- 
tiff to  bring  and  recover  in  an  action 
is  constituted  of  certain  facts — the 
facts  which  constitute  the  civil  wrong 
he  believed  had  been  caused  him  by 
the  defendant,  and  his  claim  for  re- 
dress. He  must  state  in  his  com- 
plaint plainly  and  concisely  those 
facts.  He  need  not  classify  or  de- 
nominate the  wrong  nor  ask  for  the 
precise  relief  which  the  law  awards, 
nor  confine  his  statement  to  the  facts 
which  are  essential  to  his  claim.     If 
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the  ('(iiiiplaint  l)y  giving  to  tlie  lan- 
guage of  it  as  liberal  a  construction 
in  his  favor  as  it  will  reasonably  bear, 
states  facts  showing  that  a  remedial 
wrong  of  a  civil  nature  of  some  kind 
has  been  done  him,  and  that  some 
form  and  measure  of  judicial  redress 
is  due  him,  it  states  a  cause  of  action. 
Flynn  v.  Brooklvn  City  R.  R.  Co.  158 
N.  Y.  493,  53  N.  E.  520;  Milliken  v. 
Western  Union  Tel.  Co.  110  N.  Y. 
403,  18  N.  E.  251,  1  L.R.A.  281; 
Coatsworth  v.  Lehigh  Valley  Ry.  Co. 
156  N.  Y.  451,  51  N.  E.  :}01;  Green- 
tree  V.  Rosenstock,  61  N.  Y.  583 ;  Nef- 
tel  v.  Lightstone,  77  N.  Y.  96;  Con- 
aughty  V.  Nichols,  42  N.  Y.  83.  The 
language  must  state  those  facts  with 
a  certainty  and  completeness  suffl- 
ciertt,  under  the  rule  of  construction 
already  stated,  to  give  the  defendant 
fair  and  reasonable  information  of 
the  particular  acts  constituting  the 
wrong  done  the  plaintiff  by  him,  so 
as  to  enable  him  to  plead  and  pre- 
pare his  defense,  and  the  court  to 
properly  control  and  guide  the  trial 
of  the  action.  (2)  The  facts  stated 
in  the  present  complaint  do  not,  un- 
der the  liberal  rules  of  interpretation, 
constitute  a  wrong  done  tlie  plaintiff 
by  reason  of  the  failure  of  the  de- 
fendant to  perform  an  oral  agreement 
to  insure  the  buildings  of  the  plain- 
tiff. Those  facts  establish  with  clar- 
ity and  certainty  that  the  defendant 
did,  by  its  executed  contract,  actually 
insure  the  plaintiff  against  loss  by  the 
burning  of  his  buildings,  and  at- 
tempted wrongfully  and  unlawfully, 
and  hence  ineffectually,  to  cancel  the 
contract.  The  difference  between  an 
executed  contract  insuring  the  plain- 
tiff and  an  executory  agreement  that 
it  will  insure  him  is  manifest.  It  is 
fundamental  that  in  civil  actions  the 
])laintiff  must  recover  upon  the  facts 
stated  in  his  complaint  or  not  at  all. 
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business  is  unnecessary,"  but  in  an  action  for  the  penalty  pre- 
scribed for  failure  to  comply  with  the  statute  requiring  annual 
statements  the  complaint  should  allege  that  the  company  has  been 
licensed  to  do  business  in  the  state,  for  if  such  fact  were  not 
shown  the  penalty  could  not  be  collected.^**  AVhere  a  foreign 
insurance  company  brings  a  suit  the  complaint  need  not  allege 
corporate  authority.^  Thus,  where  the  insurer  paid  the  loss  and 
then  joined  with  the  insured  in  an  action  against  the  railroad  com- 
pany causing  it,  and  the  complaint  showed  only  that  the  company 
was  a  foreign  company  doing  business  in  the  state,  it  was  held 
that  the  complaint  need  not  allege  that  the  company  had  not 
complied  with  a  certain  statute  which  prescribed  certain  conditions 
upon  which  a  foreign  corporation  could  transact  business  in  the 
state.^ 

§  3670.  Embodying  the  terms  of  the  policy  in  the  declaration. — 
A  declaration  in  an  action  upon  a  policy  of  life  insurance  should 
either  set  forth  the  terms  of  the  policy  in  general,  or  should  aj)- 
pend  the  policy  or  a  copy  thereof  to  the  declaration,^  Although  it 
is  not  necessary  to  set  out  the  policy  in  haec  verba,*  still  it  would 
be  the  better  practice  to  do  this  in  all  cases  in  the  absence  of  some 
statute  to  the  contrary.^  But  where  the  action  was  upon  a  i^arol 
contract  of  insurance,  and  after  the  loss  the  policy  was  issued,  it 
was  held  unnecessary  to  set  forth  the  terms  of  the  policy.^     But 

In   case  a  complaint   proceeds  on   a   486;  Germania  Fire  Ins.  Co.  v.  Cur- 
definite,  clear,  and  certain  theory,  it   ran.  8  Kan.  9;  Williams  v.  Cheney, 
will  not  support  or  permit  of  anoth-    3  Gray  (69  Mass.)  215. 
er  theory  because  it  contains  isolated       ^  St.  Louis,  Arkansas  &  Texas  Ry. 
or    subsidiary    statements    consistent    Co.  v.  Fire  Assoc,   of  Philadelphia, 
therewith  a  party  must  recover  not   55  Ark.  163,  13  S.  W.  43. 
only  according  to  his  proofs  but  ac-       ^  Germania  Fire  Ins.  Co.  v.  Lieber- 
eordine:  to  his  pleading."    Walrath  v.    man,  58  111.  117;  Steines  v.  Manhat- 
Hanover  Fire  Ins.  Co.  216  N.  Y.  220,   tan  Life  Ins.  Co.  34  Fed.  441. 
110  N.  E.  426,  47  Ins.  L.  J.  191.  *  Gay  v.  Farmers'  Mutual  Ins.  Co. 

As  to  pleading  performance  of  eon-   51  Mich.  245,  16  N.  W.  392. 
ditions    precedent    under    Code    Civ.        ^  See  Cross  v.  Home  Ins.  Co.   (U. 
Proe.  sec.  533.    See  Rau  v.  Westchest-    S.  C.  C.)  154  Fed.  679. 
er  Fire  Ins.  Co.  64  N.  Y.  Sujip.  290,        Commencement  of  suit:   the  peti- 
50  App.  Div.  428,  168  N.  Y.  665,  61   tion :   exhibits.     In   suits   to   recover 
N.  E.  1134.  money  on  an  insurance  policy  it  si  mil 

"^itzsimmons  v.  City  Fire  Ins.  not  be  necessary  to  attach  a  copy  of 
Co.  18  Wis.  234,  86  Am.  Dee.  761.         what  may  be  written  or  printed  ujxm 

^°  State  v.  United  States  Mutual  the  policy,  except  what  appears  up- 
Accident  Assoc.  69  AVis.  76,  33  N.  on  tlie  fact  or  in  the  body  of  the  pol- 
W.  90;  State  v.  Citizens'  Ins.  Co.  71  icy.  Gen.  Code  1911,  sec.  5541  (sec. 
Wis.  411,  37  N.  W.  348.  4963). 

^  Ca.ssaday  v.  American  Ins.  Co.  72       ^  Ganser   v.    Fireman's    Fund   Ins, 
Ind.  95;  Marine  &  Fire  Ins.  liank  of    Co.  34  Minn.  372,  25  N.  W.  943. 
Georgia  v.  Jaimcev,  1  Barb.  (N.  Y. ) 
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in  an  action  against  insurer  for  loss  by  lire,  upon  an  oral  agree- 
ment to  insure,  the  policy  agreed  to  be  issued  is  not  the  foundation 
of  the  action  in  tlic  sense  llial  it  must  be  liled  with  tlic  complaint.''' 
§  3671.  Declaration:  application. — There  is  a  conllict  of  authority 
among  the  several  states  as  to  whether  in  an  action  upon  the  policy 
of  insurance  the  application  should  be  set  forth  or  averred  in  the 
declaration.  In  the  majority  of  the  states  if  the  policy  exjn-essly 
makes  the  application  a  part  thereof  in  an  action  upon  the  i)olicy, 
the  application  should  be  averred.*  Judge  Sawyer,  in  Ijidwell  v. 
Connecticut  Life  Insurance  Company,^  said :  "It  is  well  settled  that 
imder  the  provision  of  the  policy  cited  the  proposal  are  not 
mere  representations  made  as  an  inducement  to  enter  into  a 
contract,  but  are  warranties,  and  a  part  of  the  contract  itself."' 
Thus,  it  has  been  held  in  California  that  where  the  policy  makes 
the  application  a  part  thereof  and  a  warranty,  the  complaint  should 
aver  the  application  and  the  effect  of  it.^°  But  where  the  appli- 
cation is  verbal  and  not  required  to  be  in  writing,  the  plaintiff 
need  not  allege  its  terms  in  his  complaint."  The  contrary  view, 
however,  is  held  in  many  states  where  it  is  decided  that  the  appli- 
cation, if  it  furnish  any  matter  to  defeat  the  right  of  action,  should 
be  set  up  in  defense. ^^  Thus,  where  a  policy  contained  this  clause, 
"If  this  policy  be  made  upon  or  refer  to  an  application,  etc.,  such 
application  shall  be  considered  a  part  of  the  contract  and  a  war- 
ranty by  insured,"  and  the  proof  showed  the  issuance  of  the  policy 
upon  an  application,  it  was  held  unnecessary  to  make  any  aver- 
ment as  to  an  application.^^    And  in  a  Federal  case  it  is  held  that 

■''Western  Assur.  Co.  v.  McAlpin,  Co.  1  McAr.  (C.  C.)  632;  Connneeti- 

23  Ind.  220,  77  Am.  St.  Rep.  223,  55  cut  Mutual  Life  Ins.  Co.  v.  MeWhir- 

N.  E.  119.  ter,  73  Fed.  444,  19  C.  C.  A.  519,  44 

8  Glendale   Woolen    Co.    v.    Insur-  U.  S.  App.  492 ;  Continental  Life  Ins. 

anee  Co.  21  Conn.  19,  54  Am.  Dee.  Co.  v.  Rogers,  119  111.  474,  59  Am. 

309;  Gilmore  v.  Lveoming  Fire  Ins.  Rep.   810,   10   N.   E.   242;   Guardian 

Co.  55  Cal.  123;  Bobbitt  v.  Liverpool  Mutual  Life  Ins.   Co.  v.   Hogan,  80 

&  London  &   Globe   Ins.   Co.   66  N.  111.  35,  22  Am.  Rep.  180 ;  Phoeni  <  Ins. 

C.    70;    Lycoming    Fire   Ins.    Co.   v.  Co.  v.  Stark,  120  Ind.  444,  22  N.  E. 

Storrs,    97    Pa.    St.    354;    American  413;  Northwestern  Mutual  Life  Ins. 

Underwriters  Assoc,  v.  George,  97  Pa.  Co.  v.  Hazlett,  105  Ind.  212,  55  Am. 

St.  238.  Rep.  192,  4  N.  E.  582 ;  Penn  Mutual 

93  Saw.   (U.  S.  C.  C.)   261,  Fed.  Life  Ins.  Co.  v.  Wiler,  100  Ind.  92, 

Cas.  No.  1,393.  50  Am.  Rep.  769;  Continental  Life 

^°  Gilmore  v.   Lycoming   Fire  Ins.  Ins.  Co.  v.  Kessler,  84  Ind.  310.     See 

Co.  55  Cal.  123.  Penn  Mutual  Life  Ins.   Co.  v.  Nor- 

"Tisehler  v.   California   Farmers'  cross,   163   Ind.   379,   72  N.   E.   132. 

Mutual  Fire  Ins.  Co.  66  Cal.  178,  4  Examine    Mutual    Benefit    Life    Ins. 

Pae.  1109.  Co.  v.  Cannon,  48  Ind.  264. 

^2  Jacobs  V.  National  Life  Ins.  Co.  ^^  Xhroop  v.  North  American  Fire 
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it  is  not  necessary  in  an  action  upon  a  fire  insurance  policy  to  set 
out  in  the  complaint  the  ai)plication  for  insurance  or  all  the 
answers  therein/*  although  it  also  decided  that  where  a  life  cer- 
tificate makes  an  application  a  part  thereof  it  must  either  be 
set  out  in  extenso  or  in  legal  ettect.^^  In  many  states  insurance 
companies  are  by  code  or  statute  required  to  furnish  a  copy  if  the 
application  is  annexed  to  the  policy  when  it  is  issued,  and  they 
cannot  deny  the  truth  of  any  statement  therein  if  the  copies  are 
not  furnished,  and  if  it  neglects  in  a  certain  specified  time  after 
demand  to  furnish  a  copy  of  such  application  to  the  insured  it 
will  at  the  expiration  of  such  time  be  barred  from  relying  on 
any  incorrect  or  untruthful  statement  made  therein.^®  The  fact  that 
complaint  on  a  policy  of  insurance,  in  setting  forth  the  policy, 
annexes  a  copy  of  the  application  indorsed  thereon,  does  not 
amount  to  an  assertion  that  the  application  is  correct,  nor  estop 
plaintiff  from  showing  that  it  was  written  by  defendant's  agent, 
is  not  correct,  and  was  not  made,  submitted  to,  nor  signed  by 
plaintiff.^''  If  a  life  insurance  policy  provides  that  the  application 
for  insurance  shall  be  a  part  of  the  policy,  and  that  if  any  false 
or  fraudulent  representation,  statement,  or  warranty  is  made  in 
such  application  the  policy  shall  be  null  and  void,  the  burden  of 
proof  is  on  the  insurer  to  allege  and  show  the  falsity  of  sucli 
representations  or  statement,  and  he  must  allege  specifically  which 
of  the  representations  he  claims  to  be  false,  and  he  is  limited 
in  his  proof  to  those  so  alleged. ^^ 

§  3672.  Averment  of  interest.— The  declaration  should  contain 
an  averment  of  such  facts  as  show  an  insurable  interest  in  the 
plaintiff,"  and  this  is  insufficiently  done  by  an  averment  that  the 

Ins.   Co.  19   Mich.   423    (one  of  the  Michigan.— 3    Howell's    Stat.     (2_d 

judges    dissenting,    citing    numerous  ed.)   Ann.  p.  3393,  sec.  3820,  c.  165, 

eases).  sec.  G.  subdvs.  1,  2. 

1*  Connecticut  Mutual  Life  Ins.  Co.  Missouri.— Rex .  Stat.  1909,  p.  2219, 

V.  McWhirter,  73  Fed.  444,  19  C.  C.  sec.  6978. 

A.  519  44  U.  S.  App.  492.  Washinr/ton. — Rem.  Codes  &  Stat. 

"  Burrows  v.  Mutual  Reserve  Life  lOlo.  sec.  6059-31. 

Assoc.  151  Fed.  461,  81  C.  C.  A.  71.  ^'^  State  Ins.  Co.  v.  Taylor,  14  Colo. 

"  See  §  190  herein.     See  also  the  449,  20  Am.  St.  Rep.  281,  24  Pac.  333. 

following  statutes :  ^*  Chambers  v.  Northwestern  Mut- 

Delaware.  —  Rev.   Code  1915,  p.  ual  Life  Ins.   Co.  64  Minn.  495,  58 

1911.  sec.  4233,  c.  129,  .sec.  2.^  LI.  p.  Am.  St.  Repl  549,  67  N.  W.  367. 

1912.  sec.  4234.  "  United    States. — M.     S.     Dollar 
Kentucky. — Carroll's  Stat.  1915,  p.  Steamshhip  Co.  v.  Maritime  Ins.  Co. 

492.  sec.  706.  (U.  S.  C.  C.)  149  Fed.  616. 

Massachusetts.- AcUi  &  Res.  p.  181,  Alabama.— Creed  v.  Sun  Fire  Of- 
c  242,  amdg.  Acts  1907,  c.  576,  see.  lice,  101  Ala.  522,  46  Am.  St.  Rep. 
73  134,  23  L.R.A.  177,  14  So.  323. 
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defendant,  insured  the  plaintiff's  })r()i)crty  2°  hut  a  general  aver- 
ment is  held  sulHeienl.^  Thus,  in  ease  of  an  insurance  upon  a 
horse,  in  an  action  to  recover  for  a  loss  the  plaintift"  nuist  show 
in  his  complaint  that  he  owned  or  had  an  interest  in  the  horse  at 
the  time  of  its  death. ^  A  part  owner  of  a  vessel  who  has  paid 
a  portion  of  the  purchase  money,  hut  who  does  not  possess  the 
lo^al  title  to  the  property,  must  set  forth  his  true  interest  in  the 
declaration.^  It  is  held  to  he  a  suthcient  averment  of  interest 
where  the  complaint  states  that  the  defendant  insured  the  plaintiff 
for  three  thousand  dollars  on  ten  thousand  hushels  of  oats.*  A 
declaration  averring  interest  in  tlie  plaintiffs  in  one  of  the  counts, 
but  in  another  omitting  to  aver  an  interest  in  any  one,  was  held 
•good.*  A  declaration  upon  a  policy  "for  account  of  whom  it  may 
concern,  loss,  if  any,  payable  to  him,  valued  policy  to  be  proof  of 
interest,"  which  set  forth  the  policy  in  haec  verba  but  failed  to  aver 
any  interest  in  the  plaintiff  in  the  subject  matter  of  the  insurance 
was  held  insufficient  unless  the  policy  showed  upon  its  face  that 
the  plaintiff  was  interested  in  the  property.^  In  an  action  upon  a 
policy  "for  whom  it  may  concern"  an  insurable  interest  should 
be  set  forth,  or  else  it  should  appear  that  the  plaintiff  sues  as 
trustee.'''  There  are  some  cases  which  hold  that  it  is  unnecessary 
to  aver  facts  showing  insurable  interest  in  the  plaintiff,  as  such 
facts  should  be  raised  by  the  answer  as  matters  of  evidence  or 
defense,  since  the  policy  is  prima  facie  proof  of  this.*  In  a  ease 
wdiere  the  declaration  avenged  interast  in  the  plaintiff  at  the  time 
of  the  loss,  it  was  held  that  an  interest  at  the  time  of  effecting  the 
insurance  need  not  be  set  forth.^     Where  there  is  an  interest  in 

Indiana. — Firemen's  Fund  Ins.  Co.  ^  Indiana   Live   Stock   Ins.    Co.   v. 

V.  Finlilestein,  164  Ind.  376,  73  N.  E.  Bogeman,  4  Ind.  App.  237,  30  N.  E. 

814.  7,  citing  Traders'  Ins.  Co.  v.  Newman, 

Neiv  Yorfc.— Fowler  v.  New  York  120  Ind.  554,  22  N.  E.  428. 

Indemnitv  Ins.  Co.  26  N.  Y.  422,  s.  ^  pijer  v.  Ocean  Ins.  Co.  20  Pick, 

c.  23  Barb.   (N.  Y.)   143;  Buchanan  (37  Mass.)  259. 

V.   Ocean  Ins.   Co.   6   Cow.    (N.   Y.)  *  Rising  Sun  Ins.  Co.  v.  Slaughter, 

318.  20  Ind.  520. 

Ore(7ow.— Chrisman    v.    State    Ins.  ^  Crawfurd  v.  Hunter,  8  Term  Rep. 

Co.  16  Or.  283,  18  Pac.  466.  13.  4  R.  R.  576. 

England.—Cousms    v.    Nantes,    3  ^Williams    v.    Insurance    Co.    of 

Taunt.   512,  513,   13   R.   R.   696,   13  North  America,  9  How.  Prac.  (N.  Y.) 

Eng.     Rul.     Cas.     342;     Nantes     v.  365. 

Thompson,  2  East,  385,  6  R.  R.  458.  "^  Freeman  v.  Fulton  Fire  Ins.  Co. 

20Quarrier  v.  Peabodv  Ins.  Co.  10  38  Barb.   (N.  Y.)   247,  s.  c.  14  Abb. 

W.  Va.  507,  27  Am.  Rep.  582.  Pr.  (N.  Y.)  398. 

1  Granger   v.    Howard   Ins.    Co.   5  *  Tabor  v.  Goss  &  Phillips  Manu- 

Wend.    (N.   Y.)    200;    De   Forest  v.  facturing  Co.  11  Colo.  419,  18  Pae. 

Fulton  Fire  Ins.  Co.  1  Hall  (N.  Y.)  537. 

94.  9  Henshaw  v.   Mutual  Safety  Ins. 
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some  one  else  than  the  plaintiff,  such  interest  should  be  averred 
to  recover  the  entire  amount,"  and  a  complaint  joining  the  wife 
as  plaintiff  is  bad  where  it  fails  to  aver  that  she  has  acquired  an 
interest  under  the  policy."  If,  in  an  action  upon  a  policy  against 
loss  by  fire,  it  is  alleged  that  one  of  the  plaintiffs  has  an  interest 
in  the  property  as  widow  of  the  deceased,  and  that  the  other  had 
a  claim  against  his  estate,  to  pay  which  there  is  no  property 
except  that  insured,  the  insurable  interest  of  such  plaintiffs  suffi- 
ciently appears. ^2 

§  3673.  Averment  of  interest:  life  policies. — Where  a  person 
procures  insurance  upon  his  own  life  for  another's  benefit,  the 
beneficiary,  in  suing  upon  the  policy,  need  not  aver  that  he  had 
any  interest  in  the  life  of  the  assured."  The  making  of  such 
an  averment  may  be  necessary  under  the  bylaws  of  a  benevolent 
association,  but  if  no  insurable  interest  is  required  by  them,  it  is 
unnecessary  to  allege  it.^*  If  a  person  procures  an  insurance  upon 
the  life  of  another,  the  contrary  rule  prevails;  namely,  that  he 
must  allege  such  interest  in  the  insured's  life  in  a  declaration  upon 
the  policy.^^  So  the  complaint  in  an  action  on  a  life  policy 
issued  to  him  upon  the  life  of  another  must  allege  in  his  com- 
plaint that  he  had  an  insurable  interest  in  the  life  of  the  person 
insured.  ^^ 

§  3674.  Averment:  performance  of  conditions  precedent. — The 
declaration  should  aver  the  performance  on  the  part  of  the  in- 
sured of  all  conditions  precedent,  or  such  facts  as  would  excuse 
nonperformance."     The  liability  of  the  defendant  depends  upon 

Co.  2  Blatchf.  (U.  S.  C.  C.)  99,  Fed.  Franklin  Life  Ins.  Co.  v.  Sefton,  53 

Cas.  No.  6,387.  Ind.  380;   Fowler  v.  New  York  In- 

10  Charleston   Ins.   &  Trust  Co.  v.  demnity  Ins.  Co.  26  N.  Y.  422 ;  Ruse 

Corner,  2  Gill  (Md.)  410.  v.   Mutual  Benefit  Life  Ins.   Co.   23 

"  Traders'  Ins.  Co.  v.  Newman,  120  N.  Y.  516,  s.  c.  24  N.  Y.  653. 

Ind.  554,  22  N.  E.  428.  ^^  Burton    v.    Connecticut    Mutual 

12  Creed    v.    Sun    Fire    Office,   101  Life  Ins.  Co.  119  Ind.  207,  12  Am. 

Ala.  522,  23  L.R.A.  177,  46  Am.  St.  St.  Rep.  405,  21  N.  E.  764. 

Rep.  134,  14  So.  323.  "  Edgerly  v.  Farmers'  Ins.  Co.  43 

"  Guardian  Mutual  Life  Ins.   Co.  Iowa,  587 ;   Home  Ins.   Co.  of  New 

V.   Hoj?an,  80   111.   35,  22   Am.   Rep.  York    v.    Duke,    43    Ind.    418;    St. 

180;  Ma.ssachusetts  Mutual  Life  Ins.  Louis  Ins.  Co.  v.  Glasgow,  8  Mo.  713, 

Co.  V.   Kellogg,  82  111.  614.     See  §  41  Am.  Dec.  661.     Examine  Plienix 

3693  herein.  Ins.  Co.  v.  Picket,  119  Ind.  155,  12 

"  .Ma.sonic    Benevolent    Assoc,    v.  Am.  St.  Rep.  393,  21  N.  E.  546.    The 

Bunch,  109  Mo.  560,  19  S.  W.  25.  code  may  however  provide  that,   as 

15  Guardian   ^Mutual  Life  Ins.   Co.  to    conditions    precedent    it   may    be 

V.   Hogan,  80   111.   35,   22   Am.   Dec.  averred  generally  that  the  party  duly 

180;  See  Burton  v.  Connecticut  Mu-  performed  all   the  conditions  on   his 

tual  Life  Ins.  Co.  119  Ind.  207,  12  part.     See  Deering's  Aunot.  C.  C.  P. 

Am.   St.   Rop.   405,   21  N.   E.   74():  of  Cal.  sec.  457. 
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the  performance  by  the  plaintilV  of  these  conditions,  and  therefore 
in  order  to  sustain  the  action  there  must  be  such  an  averment.^* 
In  Indiana  an  averment  that  the  pbnntiif  has  performed  all 
conditions  on  his  jiart  is  sufhcient.^^  So  where  the  complaint 
avers  that  the  plaintiff  ''has  in  all  things  observed  and  performed 
and  fulfilled  all  and  sinoular  the  matters  and  thinos  which  were 
on  his  part  to  be  observed  and  ])erformed  and  fulfilled,  according 
to  the  condition,  form,  and  effect  of  said  policy  of  insurance," 
it  is  a  sufficient  allegation  of  the  performance  of  all  conditions 
precedent  in  the  policy.^" 

An  unexpired  fire  ])olicy  regularly  issued  and  remaining  uncan- 
celed, is  presumed  to  be  valid.  The  insured  is  prima  facie  entitled 
to  recover  if  a  loss  occurs  and  the  steps  necessary  to  establish  it 
have  been  taken.  The  conditions  precedent  in  such  policy,  per- 
formance of  which  plaintiff  is  required  to  plead,  include  only  these 
affirmative  acts  necessary  to  perfect  his  right  of  action  on  the 
policy,  such  as  giving  notice  and  making  proof  of  loss,  furnishing 
the  certificate  of  a  magistrate,  or  other  steps  of  like  nature  required 
by  the  terms  of  the  policy.^  An  allegation  that  the  property  of 
the  plaintiff  was  insured  by  the  defendant  company,  of  the  fact 
of  the  loss  and  the  receipt  of  the  proof  thereof  without  objection 
by  the  company,  that  the  loss  did  not  occur  from  any  of  the  causes 
in  the  policy  excusing  the  company  from  liability,  and  that  it 
was  due  to  no  fault  of  the  defendant,  was  held  insufficient,  as 
failing  to  allege  performance  of  the  conditions  b}^  the  assured.*^ 
Where  appraisal  and  award  w^s  a  condition  precedent  to  an  action 
upon  the  policy,  and  the  complaint  alleged  performance  of  all 
conditions  precedent  required  of  the  assured,  but  averred  nothing 
in  regard  to  appraisers  being  appointed  or  an  award,  or  facts  excus- 
ing him  from  submission  to  such  an  appraisal  or  award,  or  from 
compliance  with  the  jjrovision,  it  was  held  not  to  state  a  cause  of 
action.^ 

But  where  the  allegation  set  forth  the  performance  of  the  condi- 
tions in  detail,  it  was  held  not  necessary  to  also  make  a  general 
allegation  of  performance.*     And  in  California  the  general  alle- 

^^  Perry  v.  Phoeuix  Ins.  Co.  8  Fed.  ^  Moody   v.    Amazon    Ins.    Co.    52 

643.  Ohio  St.  '12,  26  L.R.A.  313,  49  Am. 

19  Rev.    Stat.  Ind.   1881,  see.   370;  St.  Rep.  699,  38  N.  E.  1011. 
National  Benefit  Assoc,  v.  BoAvman,  ^  Tabor  v.  Goss  &  Phillips  Manu- 
110  Ind.  355,  11  N.  E.  316;  Commer-  facturing  Co.  11  Colo.  419,  18  Pac. 
cial  Union  Assur.  Co.  v.   State,  113  537. 

Ind.    331,   15   N.    E.    518;    American  ^  Mossness    v.    German    American 

Central    Ins.    Co.    v.    Sweetzer,    116  Ins.  Co.  50  Minn.  341,  52  N.  W.  932. 

Ind.  370,  19  N.  E.  159.  *  phcenix   Ins.    Co.   v.   Golden,   121 

20  American  Ins.  Co.  v.  Leonard,  Ind.  524,  20  Ins.  L.  J.  73,  23  N.  E. 
80  Ind.  272.                                    .  503. 
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gation  is  sufficient  by  statute.^  A  declaration  by  the  assured  that 
the  failure  to  perform  certain  conditions  was  due  to  ignorance, 
but  not  alleging  fraud,  concealment,  or  misrepresentation,  is  not 
an  excuse  for  the  nonperformance  by  him.^ 

In  an  action  on  a  policy,  which  provides  for  the  assignment  of 
the  right  of  the  insured  upon  the  payment  of  the  loss  by  the  insur- 
er, while  ordinarily  the  insurer  must  plead  payment  or  a  tender  as 
a  condition  precedent  to  subrogation,  yet  this  is  not  required  where 
the  insured  has  destroyed  the  insurer's  right  of  subrogation  by  a 
release  of  all  right  of  action  against  the  wrongdoer,  since  in  such 
case  the  insured  possesses  no  right  which  he  could  assign^ 

§  3675.  Conditions  precedent:  statutes. — Under  a  Missouri  stat- 
ute ^  which  permits  a  pleading  to  dispense  with  those  statements 
of  fact  showing  that  the  conditions  precedent  have  been  performed, 
the  plaintiff  may  show  without  specially  alleging  it  that  a  failure 
to  perform  a  certain  condition  occurred  with  the  consent  of  the 
company.^  Under  the  Ohio  code  a  declaration  containing  the 
averment  ''that  the  party  duly  performed  all  the  conditions  on  his 
part"  sufficiently  pleads  the  performance  of  conditions  precedent.^" 
And  under  the  Virginia  code  permitting  the  general  allegation 
of  performance,  and  not  requiring  a  specific  averment  of  compli- 
ance of  each  condition,  it  is  not  necessary  before  bringing  suit 
when  the  plaintifi"  alleges  in  general  terms  his  compliance  with 
all  conditions. ^^  And  it  is  so  held  under  a  similar  provision  under 
a  Wisconsin  statute. ^^ 

§  3676.  Declaration:  conditions:  notice  and  proof  of  loss. — The 
declaration  should  allege  that  notice  and  proofs  of  loss  have  been 
furnished  to  the  company  where  this  is  made  a  condition  precedent 
to  recovery  upon  the  policy,^^  but  it  has  been  held  unnecessary  to 

5  Ferrer  V.  Home  Mutual  Ins.  Co.  ^2  wis.  Rev.  Stats,  sec.  2674; 
47  Cal.  416,  417.  Seheiderer  v.  Travelers'  Ins.  Co.  58 

6  Morrison  v.  Insurance  Co.  of  Wis.  13,  46  Am.  Rep.  618,  16  N.  W. 
North  America,  69  Tex.  353,  5  Am.  47;  Hughes  v.  Vinlan  Fire  Ins.  Co. 
St.  Rep.  63,  6  S.  W.  605.  43    Wis.    323.      Compare    California 

'  Peckham    v.    German    Fire    Ins.  Savings  Bank  v.  American  Surety  Co. 

Co.  91  Md.  515,  50  L.R.A.  828,  80  (U.  S.  C.  C.)   82  Fed.  866,  s.  c.  87 

Am.  St.  Rep.  461,  46  Atl.  1066.  Fed.  118.  38  Ins.  L.  J.  688. 

8  Wagner's    Mo.    Stats.    1520,   see.       ^^  Phcrnix   Ins.   Co.   v.   Perkey,  92 

42.  111.  164;  Home  Ins.  Co.  v.  Duke,  43 

^Rnssel  v.  State  Ins.   Co.  55  Mo.  Ind.  418;   Edgerly  v.   Farmers'  Ins. 

585;   Schultz  v.  Merchants'  Ins.  Co.  Co.  48  Iowa,  644;  Campbell  v.  New 

57  Mo.  3;:;i.  England    Mutual    Life    Ins.    Co.    98 

"Ohio  Code,  see.  121;  Union  Ins.  Mass.   381.     Examine   Conway   Fire 

Co.  V.  McGookey,  33  Ohio  St.  555.  Ins.  Co.  v.  Sewall,  54  Me.  352;  Dol- 

"  Va.  Code,  1887,  sec.  3251 ;  Tilley  bier  v.  Agricultural  Ins.  Co.  67  Me. 

V.  Connecticut  Fire  Ins.  Co.  86  Va.  180. 
811,  11  S.  E.  120. 
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nllo.uo  that  they  were  to  the  satisfaction  of  the  company.  Thus, 
where  a  member  of  a  mutual  benefit  society  alleged  that  he  gave 
proper  proof  of  his  disability,  it  was  held  unnecessary  to  state  that 
they  were  such  proofs  as  satislied  the  otliccrs  of  the  society.^*  A 
complaint  for  loss  based  upon  a  fire  policy  to  which  the  policy  is 
attached,  and  which  alleges  that  the  insured  has  complied  with 
all  the  requirements  of  the  policy,  sufhciently  alleges  that  he  has 
furnished  proofs  of  loss  within  the  time  required  by  the  policy.^* 
\Miere  a  complaint  alleged  the  time  within  which  loss  was  to  be 
paid  by  the  company,  but  omitted  to  aver  that  proof  was  given 
within  the  required  time,  it  was  held  defective. ^^  It  is  held  suffi- 
cient to  allege  that  the  proof  of  loss  was  delivered.  The  question 
as  to  whether  they  were  delivered  within  a  reasonable  time  should 
be  raised  by  the  answer. ^''^  But  in  Indiana  it  appears  to  have  been 
decided  necessary  to  aver  this  fact  in  the  declaration,  for  where 

there  was  an  averment  that  notice  of  the  loss  was  given  on  

day  of  June,  and  also  another  averment  that  all  conditions  prece- 
dent had  been  performed,  it  was  held  that  the  latter  controlled  the 
former  averment,  so  that  it  might  be  modified  by  inserting  the  first 
day  of  the  month,  thus  showing  notice  Avithin  a  reasonable  time.^* 
Where  the  complaint,  in  an  action  on  a  policy  against  loss  by  fire, 
does  not  show  that  the  defendant  was  entitled  to  sixty  days  after 
being  furnished  with  proofs  of  loss  in  which  to  make  payment,  but 
does  not  aver  that  all  the  conditions  of  the  contract  on  plaintiff's 
part  have  been  complied  with,  it  is  sufficient,  and  is  not  subject 
to  the  contention  that  it  does  not  show  that  the  cause  of  action 
has  matured.^® 

It  has  been  held  unnecessary  to  state  the  facts  showing  perform- 
ance; as  where  a  complaint  alleged  that  in  compliance  with  the 
policy  all  the  condition  therein  had  been  complied  with  more  than 
sixty  days  prior  to  the  commencement  of  the  action,  and  that  there 
had  been  furnished  to  the  defendant  notice  and  proof  of  the  loss,  it 
was  decided  to  be  unnecessary  to  state  the  facts  of  such  perform- 
ance.2°  But  in  Wisconsin  it  has  been  held  that  a  complaint  fails 
to  state  a  cause  of  action  which  avers  that  the  plaintiff  "duly  per- 

1*  Supreme  Council  Order  of  Chos-  "  Phojnix  Ins.   Co.  v.  Coomes,  13 

en  Friends  v.  Forsinger,  125  Ind.  52,  Ky.  L.  Rep.  238. 

9  L.R.A.  501,  21  Am.  St.  Rep.  19G,  25  ^^  Germania  Fire  Ins.  Co.  v.  Deck- 

N.  E.  129,  9  Ins.  L.  J.  1031.  ard,  3  Ind.  App.  361,  28  N.  E.  868. 

15  AYilson  V.  Coiiimercial  Union  As-  ^^  MeGannon    v.    Millers'    National 

surance  Co.  51  S.  Car.  510,  64  Am.  Ins.    Co.   171   Mo.   143,   94   Am.   St. 

St.  Rep.  700,  29  S.  E.  245.  Rep.  778,  71  S.  W.  160. 

18  Heilner    v.    China    Mutual    Ins.  ^°  Bank  of  River  Falls  v.  German 

Co    60  N.  Y.  Sup.  Ct.  362,  18  N.  Y.  American  Ins.  Co.  72  Wis.  535,  40  N. 

Supp.  177,  45  N.  Y.  St.  Rep.  578.  W.  506. 

6030 


PAKTIES— PLEADINGS— PRACTICE  §  3677 

formed  all  the  conditions  of  the  policy,"  but  that  it  must  allege 
facts  showing  that  the  notice  and  proofs  were  given  within  the 
required  time,  before  they  commenced  the  action.^  Where  an 
accident  policy  provides  that  the  money  shall  be  paid  "within 
ninety  days^'  after  proof  that  the  insured  received  injuries  which 
alone  "occasioned  his  death  within  ninety  days  from  the  happen- 
ing thereof,"  a  complaint  alleging,  that  "more  than  ninety  days 
from  the  happening  thereof,"  a  complaint  alleging,  that  "more 
than  ninety  days  had  elapsed  prior  to  the  commencement  of  this 
suit,  after  sufficient  proof  that  the  insured,  at  a  time  within  the 
continuance  of  said  policy  had  sustained  bodily  injuries  effected 
through  external,  violent,  and  accidental  means,  within  the  intent 
and  meaning  of  said  policy;  that  such  injuries  had  occasioned 
death  within  ninety  days  of  the  happening  of  such  injuries"  and 
also  containing  an  allegation  that  all  the  conditions  of  the  policy 
had  been  complied  with — sufficiently  avers  notice  and  proofs  of 
death,  states  a  cause  of  action,  and  is  good  as  against  a  general 
demurrer.''  In  a  Rhode  Island  case  assured  averred  loss  by  fire 
within  the  time  limited,  the  giving  of  notice  and  furnishing  proofs 
of  loss  as  required,  that  he  had  fulfilled  and  performed  all  things 
on  his  part  to  be  done,  fulfilled  and  performed  in  order  to  entitle 
him  to  recover,  also  the  denial  of  liability,  and  nonaction  by  as- 
surer. It  was  decided  that  as  insurer  had  failed  to  take  the  next 
step  in  the  process  of  adjustment  after  proofs  were  filed  and  claim 
made,  a  cause  of  action  wa.s  stated,  and  the  pleadings  did  not  involve 
other  allegations  than  that  proofs  were  furnished.'^* 

§  3677.  Declaration:  conditions:  suing  after  proofs  of  loss  fur- 
nished.— Where  the  policy  provides  that  no  action  shall  be  brought 
until  a  cei*tain  time  after  proofs  of  loss  have  been  furnished  to 
the  company,  the  complaint  must  aver  that  the  time  required  has 
elapsed  since  the  proofs  were  furnished.^  Thus,  where  a  complaint 
set  out  a  policy  in  haec  verba,  and  alleged  due  notice  and  proof  of 
loss,  demand,  and  nonpayment,  and  "that  the  whole  sum  is  now 
due,"  it  was  held  that  this  latter  clause  was  a  conclusion  of  law, 
and  that  inasmuch  as  the  policy  required  sixty  days  to  elapse 

*  Carberry  v.  German  Ins.  Co,  51  ^^  De  Paola  v.  National  In.s.  Co.  — 
Wis.  605,  8  N.  W.  406.  See  Rich-  R.  I.  — ,  94  All.  700,  46  Ins.  L.  J. 
ards  V.   Travelers'   Ins.    Co.   89   Cal.   458. 

170,  23  Am.  St.  Rep.  455,  26  Pae.  3  i^aiana  Ins.  Co.  v.  Capehart,  108 
762;  Phenix  Ins.  Co.  v.  Pickel,  119  Ind.  270,  8  N.  E.  285;  Hall  v.  Con- 
Ind.  155,  12  Am.  St.  Rep.  393,  21  cordia  Fire  Ins,  Co.  90  Mich.  403,  51 
N.  E.  546.  N.  W.  524. 

2  Rifhards  v.  Travelers'  Ins.  Co.  89 
Cal.  170,  23  Am.  St.  Kep,  455,  26 
Pac.  762. 
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between  the  time  when  the  proofs  were  furnislied  and  the  suit 
ooninieiieed,  it  was  necessary  to  allege  that  such  time  had  elapsed.* 
§  3678.  The  loss:  damage:  value  of  property.— The  declaration 
should  allege  the  fact  of  the  loss,  the  cause  of  the  damage,  and 
the  value  of  the  property  at  the  time  of  loss.^     It  is  not  necessary 
to  allege  that  the  owner  of  the  property  has  suffered  any  damage. 
It  is  sutlicient  to  state  that  there  was  a  loss  to  a  certain  amount 
upon  the  property  covered  by  the  policy.^     Allegations  that  defend- 
ant insured  plaintiff  to  the  amount  of  twelve  hundred  dollars  on 
icertain   property   described,    and   that   the   property    was    totally 
destroyed  by  fire,  were  held  to  be  sufficient  as  averments  of  vahie 
and  loss  after  verdict.'     In  an  action  upon  a  marine  policy  which 
sets  forth  among  the  allegations  the  fact  that  the  vessel  was  during 
her  voyage  injured  by  perils  of  the  sea,  compelled  by  consequence 
of  sucii  injury  to  put  into  port,  where  it  was  found  that  she  was 
in  an  irre]iarable  condition  raid  unable  to  proceed  further,  and  was 
condemned  and  sold,  it  was  held  that  the  loss  thereof  was  sufficiently 
set  forth. ^     It  has  been  held  a  sufficient  allegation  of  loss  to  the 
owner  wdiere  the  complaint  alleged  ownership  at  the  time  of  the 
insurance  and  of  the  loss  by  fire  to  the  owner  of  the  property  at 
both  times  and  the  entire  destruction  of  the  property.^     As  against 
general  demurrer  a  complaint  alleging  that  the  property  insured 
has  been  totally  destroyed,  and  that  a  mortgagee  to  whom  the  loss 
is  payable  under  the  policy,  has  sustained  loss  and  damage  in  a 
specified  sum,  sufficiently  alleges  loss  and  damage  to  the  insured 
owner.  ^° 

§  3679.  Loss  by  barratry  not  recoverable  under  averment  only  of 
loss  by  capture. — There  can  be  no  recovery  on  the  barratry  of  the 
master  under  a  declaration  averring  only  a  loss  by  capture,  and 
Avhere  in  a  special  verdict  the  jury  has  found  certain  misconduct 
of  the  master,  the  court  will  not  infer  that  the  risk  of  the  insurer 
was  increased  thereby. ^^ 

§  3^80.  Averment  of  ownership. — Where  the  policy  is  condi- 
tioned upon  the  sole  ownership  of  the  property,  in  an  action  to 

*  Doyle  V.  Phcenix  Ins.  Co.  44  Cal.  '^  Jones  v.  St.  Joseph  Fire  &  Ma- 

264.     See  also  Gay  v.  Farmers'  Mu-  rine  Ins.  Co.  55  Mo.  342. 

tual  Ins.  Co.  51  Mich.  245,  16  N.  W.  »  Wright  v.  Williams,  20  Hun  (N. 

392.  Y.)  320. 

5  Louisville  i\Tarine  &  Fire  Ins.  Co.  ^  Blasingame  v.  Home  Ins.  Co.  75 
V.  Bland  &  Coleman,  9  Dana   (Ky.)  Cal.  6.33.  17  Pae.  925. 

143;  Phcenix  Ins.  Co.  v,  Benton,  87        1°  Maxey  v.  New  Hampshire  Fire 

Ind.    132.      See    German    American  Ins.  Co.  54  Minn.  272,  40   Am.   St. 

Ins.    Co.   V.    Paul,   2    Ind.    Tv.    625,  Rep.  325,  55  N.  W.  1130. 
630,  53  S.  W.  442.  ^^  Crousillat  v.  Ball,  4  Dall.   (Pa.) 

6  Keeler  v.  Niagara  Fire  Ins.   Co.  294,  1  L.  ed.  840,  2  Am.  Dec.  375. 
16  Wis.  523,  84  Am.  Dec.  714. 
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recover  thereon  such  ownership  should  be  alleged.  In  such  a  case 
a  general  allegation  of  ownership  has  been  held  insufficient. ^^ 
And  it  is  immaterial  if  the  owner  describes  his  ownership  as  under 
a  will  when  in  fact  he  derived  it  by  deed,  since  ownership  is  the 
material  point. ^^ 

A  complaint  on  a  policy  states  cause  of  action,  where  it  alleges 
that  the  property  insured  was  the  property  of  the  plaintiff  at  the 
time  of  the  issuance  of  the  policy;  that  it  was  on  his  premises  when 
it  was  destroyed  by  fire;  that  he  was  damaged  to  the  value  of  the 
property ;  and  that  he  had  performed  all  the  terms  of  the  contract 
on  his  part.^*  In  an  action  upon  a  policy  an  allegation  in  the 
declaration  that  the  insurance  was  effected  ''upon  his  (the  in- 
sured's) three-story  building"  sufficiently  avers  ownership  in  the 
insured.^*  An  averment  of  ownership  is  sustained  by  proof  of 
insurable  interest  in  the  insured.^^  Where  the  allegation  set  forth 
an  agreement  to  insure  a  stock  of  saddlery,  harness,  whips,  etc., 
and  further  stated  that  "said  stock  of  saddlery  was  the  property 
of  this  plaintiff,"  it  was  held  that  showing  ownership  in  the 
saddlery  alone  did  not  show  a  want  of  facts  to  sustain  the  action, 
and  that  it  could  only  limit  the  amount  of  recovery  at  most." 
Where  there  is  no  warranty  of  ownership  it  has  been  held  unnec- 
essary to  allege  such  a  fact  in  the  declaration.^*  So  where  there 
was  a  demurrer  to  a  complaint  on  the  gTound  of  not  showing  own- 
ership in  the  plaintiff  it  was  overruled,  the  court  holding  that  as 
there  was  no  warranty  in  the  policy  of  such  ownership,  he  was  not 
obliged  to  allege  that  the  property  was  his.^^  In  a  recent  case  in 
Texas  it  was  held  that  if  a  petition  alleges  that  the  policy  sued  on 
was  issued  to  the  plaintiff',  this  will  be  equivalent  to  alleging  owner- 
ship, and  will  be  good  as  against  a  general  demurrer.^" 

§  3681.  Declaration,  etc.,  insufficient. — As  before  stated  all  facts 
upon  which  the  plaintiff  bases  his  right  of  action  must  be  alleged, 
or  the  coniphiint  will  be  defective.^  Thus,  where  a  policy  with  the 
following  indorsement  upon  the  back  of  it,  ''Loss,  if  any,  under 
this  policy  is  hereby  made  payable  to  Treasury  Bank,  of  Chicago, 

^2  Phcrnix   Ins.   Co.   v.    Stark,   120  ^'^  Western  Massachusetts  Ins.  Co. 

Jnd.  444,  22  N.  E.  413.  v.    Duffey,    2    Kan.    347.      See    also 

^^  Monaghan    v.    Agricultural    Fire  Thompson  v.  Montreal  ins.  Co.  (3  U. 

Ins.  Co.  53  Mich.  238,  18  N.  W.  797.  C.  Q.  B.  319. 

i*Phenix   Ins.   Co.   v.    Pickel,   119  i*  Nantes    v.    Thompson,    2    East, 


111.  415. 

Joyce  liib.  \ol.  v.— 378.         (i033 
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as  its  interest  may  appear/'  signetl  "J.  l^inner,  Secretary,"  was 
set  out  ill  lia'c  veri>a  in  the  declaration,  but  there  was  no  averment 
therein  that  the  indorsement  had  either  been  made  by  the  company 
or  assented  to  by  the  assured  it  was  held  that  the  plaintiff  had 
failed  to  show  any  cause  of  action.^  And  it  is  insufhcient  to  allege 
that  there  was  a  loss  to  a  certain  amount  by  reason  of  a  fire  in  the 
premises.  The  complaint  should  further  set  forth  that  the  insured 
property  was  injured  by  the  fire.^  The  complaint  should  contain 
an  allegation  of  nonpayment,  or  one  from  which  it  can  be  implied.* 

In  case  it  is  sought  "^to  set  a.^ide  an  award,  general  allegations  of 
fraud,  and  of  bias  and  prejudice,  without  stating  definite  acts  which 
constitute  fraud,  bias  and  prejudice,  are  not  suthcient  to  warrant 
judicial  inquiry.*^ 

In  an  action  for  damages  based  upon  the  promise  of  an  agent 
to  renew  a  policy  the  declaration  should  allege  that  the  premium 
therefor  was  left  with  the  agent,  or  that  when  the  policy  expired 
it  was  paid  to  him  or  a  tender  of  it  made.  An  allegation  that  the 
money  for  this  purpose  was  in  the  hands  of  the  plaintiffs  agents 
is  insLifhcient.^  A  complaint  upon  a  policy  which  provided  that 
the  insurer  should  not  be  liable  to  a  greater  extent  than  the  policy 
bore  to  the  whole  amount  of  insurance  was  held  defective  for  not 
averring  the  other  insurance.^  A  declaration  upon  a  marine  policy 
covering  ''all  other  losses"  for  which  by  the  customs  of  insurance 
in  San  Francisco  the  insurers  were  liable,  except  those  excluded  by 
the  policy,  is  deficient  if  it  fails  to  allege  that  by  such  customs  the 
insurers  are  liable  for  the  loss  sustained.'  And  under  a  stipula- 
tion that  "the  boat  shall  be  completely  provided  with  master,  ofh- 
cer.s,  and  crew,"  a  complaint  is  defective  which  does  not  aver  com- 
pliance therewith.^  In  an  action  upon  a  mutual  benefit  certificate 
providing  for  an  assessment  the  declaration  is  defective  unless  it 
avers  the  refusal  or  failure  to  levy  the  assessment,  the  amount  due 
upon  the  policy,  and  that  the  amount  realized  from  the  assessment 
would  have  equaled  or  exceeded  the  sum  claimed.^     It  is  not  sufh- 

2  Commercial  Ins.  Co.  v.  Treasury       ^  Croghan  v.  New  York  Underwrit- 
Banli,  61  111.  482,  14  Am.  Rep.  73.    ers'  Agency,  53  Ga.  109. 
See  also  Crane  v.  Evansville  Ins.  Co.        «  Coats  v.  West  Coast  Fire  «&  Ma- 
13  Ind.  446.  rine  Ins.  Co.  4  Wash.  375,  30  Pac. 

3Rodi  V.  Rutgers  Fire  Ins.  Co.  6    404;    Continental    Life    Ins.    Co.    v. 
Bosw.   (N.  Y.)   23.  Coons,  14  Ky.  L.  Rep.  110. 

4  Richards  v.  Travelers'  Ins.  Co.  80        'Miller  v.   California  Ins.   Co.   76 
Cal.  505,  22  Pac.  !)39.  Cal.   145,   9   Am.    St.    Rep.   184,   18 

*^  Second   Society  of  Universalists   Pac.  155. 
in  Town  of  Boston  v.  Roval  Ins.  Co.        ^  gt.  Louis  Ins.  Co.  v.  Glasgow,  8 
Ltd.  221  Mass.  518,  109 'N.  E.  384,   Mo.  713,  41  Am.  Dec.  661. 
46  Ins.  L.  J.  316.  ^  Elkhart  Mutual   Aid   &   Benevo- 
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cient  to  state  something  from  which  the  jur\^  may  infer  the  fact. 
The  fact  must  be  averred.^"  In  an  action  by  insurer  to  recover 
money  obtained  by  false  statements  a  complaint  is  defective  Avhich 
does  not  aver  that  they  were  false,  and  that  the  person  making 
them  knew  them  to  be  so.^^  It  has  been  held  in  England  that 
the  Christian  names  of  the  plaintiff  must  be  stated  in  the  declara- 
tion.^^  In  an  action  upon  a  time  policy  where  it  was  not  averred 
that  the  port  sailed  from  was  not  in  the  geographical  limits  pre- 
scribed by  the  contract,  nor  that  the  loss  occun-ed  in  the  time  which 
the  contract  covered,  the  declai-ation  was  held  insufficient.^^  In 
an  action  declaring  upon  a  statute  the  averments  must  be  sufficient 
to  bring  the  case  within  the  words  of  the  statute.^*  And  if  it  is 
alleged  that  a  fire  loss  occurred  at  a  time  when  the  policy  was  not 
in  force  a  demurrer  will  be  sustained.^*^ 

A  bill  in  equit}'  to  enforce  an  insurance  polic}'  on  the  ground 
that,  although  all  the  premiums  had  not  been  paid,  there  were 
dividends  which  should  be  applied  to  such  payments  to  prevent  the 
policy  from  lapsing,  is  demurrable  if  it  does  not  show  that  the 
dividends  were  sufficient  for  that  purpose.^^  And  a  similar  prin- 
ciple has  been  held  in  New  York.^^  But  where  the  policy  provided 
that  "payment  of  claims  shall  be  made  out  of  the  capital  stock  and 
funds  of  the  company,"'  it  was  held  unnecessary  to  allege  that 
these  funds  were  sufficient,  for  their  insufficiency  was  a  matter  of 
defense,  as  the  insurer  only  could  know  the  actual  state  of  its 
finances.^'^  Under  a  Pennsylvania  statute  ^^  which  provided  that 
a  policy  of  life  insurance  for  the  benefit  of  the  wife  of  insured 
should  vest  alxsolutely  in  her  free  from  any  claims  by  creditors 
of  the  husband,  it  was  held  in  an  action  by  the  administrator  of 

lent  &  Relief  Assoc,  v.  Houghton,  103  Fire  &  Life  Ins.  Co.  2  U.  COB 

Ind.  286,  53  Am.  Rep.  514,  2  K  E.  439. 

/63,  1  West.  Rep.  284;  Cui-tis  v.  Mu-  ^*  Scheifers  v.  Massachusetts  Mu- 
tual Benefit  Life  Ins.  Co.  48  Conn,  tual  Life  Ins.  Co.  46  Ohio  St.  418, 
98;  Neskern  v.  North  Western  En-  -^  ^-  E.  635;  Raber  v.  Jones,  40 
dowment  &  Legacy  Assoc.  30  Minn.  I"*^^-  '^36. 

406.     See  American  Mutual  Aid  So-        ^*^  Friedman  v.  Ham,  —  Okla.  — , 

ciety  V.  Helburn,  85  Ky.   1,  7  Am.  ^^[l  ^^^-  ^S^- 

St.  Rep.  571,  2  S.  W.  495,  8  Ky.  Law  ^      £"1^^^'  v.  Washington  Life  Ins. 

l^    Qoj  '         -^  Co.  03  Ga.  328. 

■^0  Dawson  v.  Wrench,  3  Exch.  359,  40''^^%)"  S'^^^'^i  il^^",  ??;  ^^• 
18  L.  J.  Ex.  229,  6  D.  &  L.  174.  f  J^'  ^^^  ^^-   ^^P"    ^^l,   17  N.    Y. 

^Ulartford  Live  Stock  Ins.  Co.  V.  17^'„.,Tl.'..i  ,„  i    tm     •        t        /^ 

MatthPvv^   1f)o  Mo««   091  /' SniideHaiid   Marine   Ins.   Co.   v. 

Matthews,  10_  Mass.  221  Kearney,  10  Q.  B.  925,  15  Jur.  1006, 

"  Sturge  V.  Rahn,  4  Exch.  046,  19  20  L.  J.  Q    B    417 

^■i3^\r;f;  !^'^'  T.  -.-  ,    .  "  ''^'^  ^P"l  15'  1868,  sec.  1;  Pub. 

-Mittleberger  v.  British  American    Laws,  103. 
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an  estate,  where  the  decedent  had  procured  a  policy  for  his  wife's 
benetit.  that  the  compUiint  was  bad  unless  it  described  a  transfer 
from  the  wife  to  the  decedent. ^^  Where  the  complaint  alleges  that, 
7-elying  upon  an  express  agreement  by  the  insurer  to  permit  other 
insurance,  which  agreement  the  company  was  to  insert  in  the 
policy,  but  did  not,  and  the  plaintiff  took  out  additional  insurance, 
it  is  sufficient,  if  the  policy  requires  such  indorsement,  in  that  it 
fails  to  show  either  the  acceptance  of  the  policy,  in  ignorance  of 
such  omission  to  insert  the  agreement  therein ;  or  if  the  agi-eement 
was  made  afterward,  for  not  showing  the  presentation  of  the  policy 
to  the  compan}',  and  a  request  for  such  insertion  or  notice  to  the 
company  of  the  additional  insurance,^"  Averment  of  notice  to  the 
insurer  of  other  insurance  is  sufficient.^  Pleading  in  which  party 
seeks  to  excuse  himself  from  obligation  to  comply  with  the  terms 
of  a  policy,  on  the  ground  of  ignorance  of  its  contents,  but  not 
alleging  fraud,  misrepresentation,  or  concealment,  is  bad  on  special 
exception.^ 

§  3682.  Insufficient  declaration,  etc.:  mutual  benefit  societies. — 
In  an  action  to  recover  for  money  due  as  a  result  of  sickness  it  is 
not  sufficient  to  allege  that  the  amount  demanded  is  "the  sum  paid 
by  said  society  to  the  sick  of  said  society."  The  complaint  must 
also  show  the  regulations  of  the  society  as  to  beneficiaries,  a  com- 
pliance therewith,  and  how  the  obligation  sued  on  arose.^  A  dec- 
laration averring  that  on  demand  of  the  defendant  "plaintiff  paid 
them  a  large  sum  of  money  as  premiums  or  asseasments  on  the 
policies,  which  they  illegally  and  unlawfully  took  and  used,"  is 
held  insufficient.  It  should  state  how  the  money  was  so  taken 
iind  used.*  So  an  averment  in  pleading  that  certain  assessment 
"was  duly  made  by  defendant  in  accordance  with  its  charter"  as- 
i^erts  no  fact,  but  pleads  only  a  conclusion  of  law,  and  is  radically 
defective.*  Where  a  mutual  company  brought  suit  for  nonpay- 
ment of  an  assessment,  but  there  was  no  averment  that  the  assess- 
ment had  been  ordered  in  accordance  wnth  the  by-laws,  and  the 
act  of  incorporation,  which  by  the  promise  of  defendant  it  was 
necessary  to  follow  in  making  such  an  assessment,  the  declaration 

19  McNeil  V.  United  Order  of  the  North  America,  69  Tex.  353,  5  Am. 
Golden  Cross,  131  Pa.  St.  339, 18  All.    St.  Rep.  63,  6  S.  W.  605. 

899.  3  Beneficial   Soe.   v.   White,   30   N. 

20  Havens   v.   Home   Ins.    Co.   Ill   J.  L.  313. 

Ind.  90,  60  Am.  Rep.  689,  12  N.  E.  *  Pearce  v.  Watkins,  68  Md.  534. 

137.  13  Atl.  376. 

1  Demill  v.  Hartford  Fire  Ins.  Co.  *  American  Mutual  Aid  Society  v. 
4  Allen  (N.  B.)  341.  Helburn,  85  Ky.  1,  7  Am.  St.  Rep. 

2  Morrison    v.    Insurance    Co.    of  571,  2  S.  W.  495. 
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was  held  defective.^  And  in  a  similar  case  a  complaint  was  also 
held  defective  for  not  showing  that  the  assessment  was  made  while 
the  maker  of  the  note  was  a  member  of  the  company.'''  Again,  a 
mere  allegation  in  an  action  on  a  benefit  certificate  that  the  insurer 
owed  the  insured  two  dollars  for  services  rendered  does  not  show 
any  right  or  duty  on  the  part  of  the  insurer  to  apply  the  same  to 
the  payment  of  an  assessment;  and  an  allegation  that  it  was  the 
right  or  duty  of  the  insurer  to  apply  this  amount  to  the  payment 
of  the  assessment  is  insufficient,  as  being  the  mere  conclusion  of 
the  pleader  and  not  a  statement  of  the  facts  from  which  the  right 
or  duty  arises.^  Where  the  certificate  issued  Ijy  an  association 
contains  an  agreement  to  assess  all  of  the  members  and  pay  the 
sum  received  to  the  beneficiary,  not  exceeding  one  thousand  dollars, 
a  complaint  thereon  is  insufficient  which  does  not  allege  failure 
to  levy  such  assessment,  or  that  if  the  company  had  levied  it  that 
it  had  failed  or  refused  to  pay  the  amount  due  to  the  plaintiff.^ 
§  3683,  Declaration,  etc.:  pleading  waiver. — Where  a  waiver  is 
relied  upon  it  must  be  pleaded  in  the  declaration.^"  Where  per- 
formance is  not  averred,  facts  showing  a  waiver  thereof  must  be 
alleged,  but  where  performance  is  averred  it  is  held  that  evidence 
of  waiver  is  admissible. ^^  Although  where  the  insured  relies  upon 
a  waiver  of  material  conditions  in  the  policy,  he  must  plead  it; 
still,  if  on  the  trial  it  becomes  necessary  for  him  to  show  a  waiver 
of  some  immaterial  condition  in  the  policy,  he  may  prove  it  without 
having  pleaded  it,  or  he  may  amend  his  pleadings  so  as  to  admit 
the  necessary  proof. ^^  It  has  been  held  that  an  averment  in  the 
complaint  that  the  company  had  waived  the  time  within  which  suit 

^  Atlantic  Mutual  Fire  Ins.  Co.  v.  Phoenix    Ins.    Co.   v.    Batehelder,   32 

Young,  38  N.  H.  451,  75  Am.  Dec.  Neb.  490,  29  Am.   St.  Rep.  443,  49 

200.  N.  W.  217.     When  not  necessars-  to 

"^  Man  love  v.  Naylor,  38  Ind.  424;  plead  waiver:  Crittenden  v.  Spring- 
Whitman  v.  Mason,  40  Ind.  189 ;  field  Fire  &  Marine  Ins.  Co.  85  Iowa, 
Downs  v.  Hammond,  47  Ind.  131.  652,  39  Am.  St.  Rep.  321,  52  N.  W. 

*  Caywood      v.      Supreme     Lodge  548. 

Knights  &  Ladies  of  Honor,  171  Ind.  ^^  Eisemann  v.   Hawkeve  Ins.   Co. 

410,  23  L.R.A.(N.S.)  304  (annotated  74  Iowa,  11,  36  N.  W.  780;   Welsh 

on  whether  existence  of  indebtedness  v.  Des  Moines  Ins.  Co.  71  Iowa,  337, 

from  insurer  to  insured  in  an  amount  32  N.   W.   369;   Boon   v.   State   Ins. 

sufficient  to  pay  premium  or  assess-  Co.   37   Minn.   426,   34   N.   W.   902; 

ment  will  prevent  forfeiture  of  policy  Crescent  Ins.   Co.  v.  Camp,  64  Tex. 

for   nonpayment    of    premium),    131  .")21 ;    Lew   v.    Peabody   Ins.    Co.    10 

Am.  St.  Rep.  253.  86  N.  E.  482.  W.  Va.  560,  27  Am.  Rep.  598.     See 

^  Tavlor    v.    National    Temperance  German  Fire  Ins.  Co.  v.  Grunert,  112 

Relief 'Union,  94  Mo.  35,  6  S.  W.  71.  111.  68,  1  N.  E.  113. 

^°  Pioneer    Manufacturing    Co.    v.  '^  Pioneer    Manufacturing    Co.    v. 

Phcrnix  Assur.  Co.  110  N.  C.  176,  28  Phoenix  Assur.  Co.  110  N.  Car.  176, 

Am.    St.    Rep.    673,    14    S.    E.    731 ;  28  Am.  St.  Rep.  673,  14  S.  E.  731. 
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should  be  brought  is  good  if  it  sliows  that  such  agreement  to  waive 
was  made  before  the  time  had  expired  for  bringing  suit.^^  Wliei! 
the  complaint  averred  as  an  excuse  for  failing  to  immediately 
notify  tlie  company  of  the  loss  that  the  "defendant  waived  notice 
and  proof  thereof  in  the  manner  following,  to  wit,  said  defendant 
had  actual  knowledge  thereof,  and  notified  and  told  the  plaintiff' 
tliat  it  would  not  ]iay  said  loss  or  any  part  thereof,  and  that  he  need 
not  give  said  notice  in  writing  or  make  said  proof,"  it  was  held 
a  sufficient  averment  of  Avaiver  of  notice.^*  If  a  complaint  to  re- 
cover insurance  shows  the  breach  of  a  condition,  but  avers  the 
issuing  of  a  ])olicy  with  knowledge  of  the  facts  constituting  such 
breach,  and  does  not  allege  a  waiver  resulting  from  the  retention 
of  the  premium  after  the  loss  occurred,  this  later  waiver  is  not 
admiasible  under  this  pleading.^*  Those  facts  which  are  evidence 
of  waiver  and  would  consequently  establish  it  need  not  be  set  forth, 
as  evidence  ought  not  to  be  pleaded.-^^  It  is  not  necessary  for  the 
plaintiff  to  plead  a  waiver  by  the  insurer  of  a  breach  of  a  condition 
against  the  property  by  being  subject  to  mortgage  if  the  defense  is 
that  the  existence  of  such  mortgage  was  concealed,  and,  as  a  mat- 
ter of  fact,  it  was  not  concealed,  but  was  made  known  to  the  agent 
who  took  the  application  for  the  insurance.  The  mortgage  and 
the  failure  to  notify  the  insurer  thereof  constitute  an  affirmative 
defense,  and  no  pleading  is  necessary  respecting  it  on  the  part  of 
the  plaintiff'.^'''  In  an  action  against  an  insurance  company,  where 
the  complaint  alleges  the  performance  of  all  conditions  of  the 
jDolicy  required  to  be  jjerformed,  on  the  part  of  the  plaintiff,  it 
is  not  absolutely  necessary  for  the  complaint  to  allege  a  waiver  of 
a  condition  requiring  the  insured  to  submit  to  an  examination, 
and,  in  case  of  disagreement  as  to  the  amount  of  loss,  that  the  same 
should  be  ascertained  by  competent  appraisers,  where  it  is  alleged 
that  the  defendant  refused  to  pay  the  loss,  denied  and  disclaimed 
any  liability  in  the  premises,  whatsoever,  and  still  refuses  to  pay 
the  loss,  and  refuses  to  assign  any  reason  for  its  action,  although 

^^  Merchants'   Mutual   Ins.    Co.   v.  150  Pac.  1121.     See  Sasse  v.  Order 

Lacroix,  45  Tex.  158.  of  United    Commercial   Travelers   of 

1*  Phcenix  Ins.  Co.  v.  Picket,  3  Ind.  America,  154  N.  Y.   Supp.  558.  168 

App.   532,  29  N.   E.  432.     But  it  is  App.  Div.  74G.     See  note  18a  below, 

also  held  that  if  a  waiver  of  the  re-  ^*  Goorberg  v.  Western  Assur.  Co. 

cjuirement  that  proof  of  loss  be  fur-  150  Cal.  510,  119  Am.  St.  Rep.  234, 

nislied    within    a    specified    time    is  89  Pac.  130. 

claimed  it  is  necessary  to  plead  all  ^^  Ketchum  v.  Protection  Ins.  Co. 

acts,  representations,  and  matters  re-  1  Allen   (N.  B.)   136. 

lied  on,  witli  detiniteness  and  partic-  ^"^  Crittenden  v.  Springfield  Fire  & 

uhirity    before   evidence   to   establish  Marine  Ins.  Co.  85  Iowa,  652,  39  Am. 

the  same  can  be  received.     Continen-  St.  Rep.  321,  52  N.  W.  548. 
tal  Ins.  Co.  v.  Chance,  —  Okla.  — , 
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it  does  not  aiRrmatively  appear  from  the  complaint  that  any  dis- 
jiute  had  arisen  which  called  for  an  appraisal  and  award,  and 
the  complaint  does  not  affirmatively  show  that  the  plaintiff  and 
defendant  could  not  agree  upon  the  amount  of  the  loss.  Proof  of 
the  waiver  is  admissible  under  the  general  allegxitions.^*  In  Texas 
although  the  petition  and  supplemental  petition  allege  agency, 
still,  if  assured  intends  to  rely  upon  estoppel  such  equitable  doc- 
trine must  be  specially  pleaded. ^^^ 

Under  an  employer's  liability  policy  a  failure  to  plead  that  in- 
surer is  estopped  to  set  up  the  defense  that  certain  injuries  were 
a  risk  except  from  the  policy,  waives  the  estoppel. ^^^ 

§  3684.  Declaration,  etc.:  need  not  aver  matters  of  defense:  con- 
ditions subsequent. — Facts  which  are  matters  of  defense  it  is  un- 
necessary to  aver.  Thus,  the  plaintiff  need  not  aver  that  the  loss 
did  not  happen  from  invasion,  nor  that  the  magistrate  was  the 
one  who  was  nearest  to  the  place  where  the  loss  occurred.^'  And 
a  declaration  is  sufficient  which  avers  destruction  by  fire  without 
denying  that  it  was  from  any  of  the  causes  excepted  in  the  policy.^" 
And  if  a  life  policy  excepts  liability  for  death  from  certain  causes, 
it  is  not  necessary  to  allege  in  the  complaint  that  the  insured  did 
not  meet  death  from  any  of  these  causes,  since  they  are  matters 
of  defense.-^  And  in  New  York  in  an  action  upon  a  life  policy 
issued  upon  an  application  warranting  that  the  insured  will  not 
die  by  his  own  hand  it  is  not  necessary  to  allege  that  the  insured 
committed  suicide,  and  that  he  was  insane  at  the  time  of  such  act ; 
nor  is  it  necessary,  as  a  general  rule,  to  aver  the  facts  which 
constitute  performance  of  a  condition  precedent.  A  general  aver- 
ment that  such  condition  was  duly  performed  is  sufficient.^  If  the 
use  of  certain  things  is  prohibited  on  the  premises  which  the  insur- 
ance covers,  the  plaintiff'  in  his  declaration  need  not  negative  a 
breach  of  the  condition  prohibiting  such  use,  as  these  are  entirely 

"  Stei)hens    v.    Union    Assurance  Sum.    (C.    C.)    434,    Fed.    Cas.    No. 

See.  16  Utah,  22,  67  Am.   St.  Rep.  2,522;   Cornell  v.  Le  Roy,  9   Wend. 

595,  50  Pac  626.  (N.  Y.)  163. 

^8*  Merchants'  &  Bankers'  Fire  Un-       ^°  Blasingame  v.  Home  Ins.  Co.  75 

derwnters   v.    Parker,   —   Tex.    Civ.  Cal  633,  17  Pac.  925;  Bank  of  River 

App.  — ,  190  S.  W.  525,  49  Ins.  L.  J.  Falls  v.  German  American  Ins.   Co. 

196.     See  note  14  above.  72  Wis.  535,  40  N.  W.  506. 

^^^  J.    S.    Stearns   Lumber    Co.    v.       ^  Employers'   Liability   Assur.    Co. 

Travelers'  Ins.  Co.  159  Wis.  627,  150  v.  Rochelle,  13  Tex.  Civ.  App.  232, 

N.  W.  991,  150  N.  W^  991,  45  Ins.  L.  35  S.  W.  869. 

J.  553.     See  §  2800,  subdv.    (y),  p.       ^  Mutual  Life  Ins.  Co.  v.  Leubrie, 

4833  herein.  71  Fed.  843,  18  C.  C.  A.  332,  38  U. 

^^  Lounsburv  v.  Protection  Ins.  Co.  S.  App.  37,  under  Code  Civ.  Proe> 

8  Conn.  459,  21  Am.  Dec.  686;  Cat-  N.  Y.  sec.  533. 
lin    v.    Spnngtield    Fire    Ins.    Co.    1 
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matters  of  defense.^  If  the  policy  permits  of  other  concurrent 
insurance,  and  provides  for  a  proratino;  between  all  the  companies 
in  such  a  case,  and  for  the  benefit  of  limiting  clauses  in  the  other 
})olicies,  it  is  held  that  it  is  not  necessary,  where  other  insurance 
is  in  fact  taken  out,  to  allege  such  other  insurance  in  the  complaint, 
or  to  set  up  the  provisions  of  the  other  ])olicies,  since  it  is  for  the 
defendant  to  avail  itiself  of  such  facts  by  way  of  defense  if  it  desires 
to  relj-  upon  them.*  Plaintiff  in  an  action  upon  a  policy  need  not 
aver  or  prove  the  truth  of  representations  or  Avarranties  contained 
in  the  application,  but  it  is  incumbent  upon  the  defendant,  if  he 
relies  upon  the  breach  of  any  of  such  warranties  as  a  defense,  to 
allege  and  prove  the  same.^  Conditions  subsequent  need  not  be 
set  forth  by  the  plaintiff'  in  his  declaration ;  ^  for  promissory  warran- 
ties and  conditions  subsequent  are  matters  of  defense  to  be  pleaded 
by  the  defendant  which  the  plaintiff  need  not  anticipate  and  nega- 
tive by  averring  performance.'  A  complaint  in  an  action  on  a 
life  policy  which  sets  out  the  policy  need  not  aver  that  defendant 
has  money  in  its  mortuary  fund  sufficient  to  pay  the  loss,  nor  set 
out  the  representations,  agreements,  and  warranties  referred  to  in 
the  policy,  and  aver  that  such  representations  are  true,  and  that  the 
agreements  and  warranties  have  been  kept  and  complied  with. 
These  are  matters  of  defense,  as  is  also  the  failure  of  the  insured 
to  pay  assessments  and  mortuary  calls.*  Iron-safe  clause  in  a  fire 
policy  is  a  promissory  warrant}^  in  the  nature  of  a  condition  subse- 
quent with  which  it  is  not  necessary  for  plaintiff  to'  allege  a  com- 
pliance.^ In  the  following  case  where  the  certificates  of  a  mutual 
benevolent  society  were  held  to  be  policies  of  insurance,  and  by  such 
a  certificate  an  assessment  was  required  to  be  made  in  an  action 
against  the  society,  it  was  held  that  the  fact  that  such  assessment 
would  not  produce  the  amount  required  by  the  certificate  was  a 
matter  of  defense,  and  not  necessary  for  the  plaintiff  to  aver.^°  And 
where  a  provision  in  the  policy  permits  the  insurer  to  replace  or  re- 

3  Hunt  V.  Hudson  River  Ins.  Co.  2  Am.  Dec.  360;  East  Texas  Fire  Ins. 

Duer  (X.  Y.)  481.  Co.  v.  Dyches,  56  Tex.  565. 

*.Etna    Ins.    Co.    v.    McLeod,    57  '^  Tillis  v.   Liverpool  &  Globe  Ins. 

Kan.   95,  57  Am.   St.  Rep.   320,  45  Co.  46  Fla.  268,  110  Am.  St.  Rep.  89, 

Pac.  73.  35  So.  171,  33  Ins.  L.  J.  289,  296. 

5  American  Credit  Indemnity  Co.  ^  Triple  Link  Mutual  Indemnitv 
V.  Wood,  73  Fed.  81,  19  C.  C.  A.  264,  Assoc,  v.  Williams,  121  Ala.  138,  77 
38    U.    S.    App.    583;    Chambers    v.  Am.  St.  Rep.  34,  26  So.  19. 

North  Western  Mutual  Life  Ins.  Co.  ^  Tillis    v.    Liverpool,    London    & 

64  Minn.  495,  58  Am.  St.  Rep.  549,  Globe  Ins.  Co.  46  Fla.  268,  110  Am 

67  N.  W.  367.  St.  Rep.  89,  35  So.  171. 

6  Forbes  v.  American  Mutual  Life  ^^  Elkhart  Mutual  Aid  Benevolent 
Ins.  Co.  15  Gray  (81  Mass.)  249,  77  &  Relief  Assoc,  v.  Houghton,  98  Ind. 
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build  in  lieu  of  paying  a  cash  loss,  it  is  held  to  be  unnecessary  to 
aver  a  refusal  by  the  company  to  rebuild  or  replace,  since  this  is  a 
condition  subsequent,  and  one  of  which  the  insurer  may  avail  him- 
self or  not  as  he  wishes.^^ 

§  3685.  What  declarations  need  not  aver:  generally. — Conclu- 
sions of  law  need  not  be  averred.  Thus,  where  a  declaration  alleged 
that  a  settlement  of  the  claim  due  upon  a  policy  was  obtained  by 
representations  on  the  part  of  the  insured  that  the  policy  had  be- 
come lapsed  by  reason  of  nonpayment  of  premiums,  the  allegation 
was  held  not  material. ^^  And  in  an  action  against  an  insurance 
company  it  is  held  unnecessary  to  specially  set  forth  the  fact  that 
the  insurer  was  authorized  by  the  charter  to  insure  against  fire 
Avhere  there  is  in  the  complaint  an  allegation  of  authority  to  insure 
goods  and  chattels. ^^  The  by-laws  generally  need  not  be  set  forth 
in  the  words  of  the  policy,  and  clauses  in  the  policy  not  affecting 
the  rights  of  the  plaintiff  to  sue  do  not  have  to  be  stated."  Nor 
is  it  necessary  to  aver  the  date  and  title  of  the  act  of  incorporation 
of  the  defendant  company,  for  a  reference  to  such  act  is  sufficient." 
Inasmuch  as  cancelation  of  a  policy  must  presumably  be  made 
with  the  knowledge  and  consent  of  the  assured,  such  knowledge  and 
consent  need  not  be  averred.  The  fact  is  merely  one  of  proof.^^ 
Where  a  presumption  would  arise  from  the  statements  in  the  dec- 
laration as  to  a  certain  fact,  it  is  not  necessary  to  state  such  fact. 
Thus,  where  the  policy  of  insurance  upon  which  the  action  was 
brought  provided  that  the  first  premium  should  be  paid  upon  the 
delivery  of  the  policy,  it  is  sufficient  to  aver  in  the  complaint  the 
execution  of  the  policy  for  value  received,  for  from  this  averment 
it  would  be  presumed  that  such  premium  was  paid  or  credit  given 
therefor."  If  an  association  enters  into  a  contract  purporting  to  be 
a  policy  of  insurance  and  makes  no  reference  to  the  by-laws  of  the 
association,  such  by-laws  are  not  pertinent  to  the  issue."  So  also 
constructive  or  actual  total  loss  is  covered  by  an  averment  of  total 

149,  8.  c.  103  Ind.  286,  53  Am.  Rep.  ^^  King  v.  Enterprise  Ins.   Co.  45 

514,  2  N.  E.  763,  1  West.  Rep.  284.  Ind.  43. 

"  iEtna  Ins.  Co.  v.  Phelps,  27  III.  "  Stewart   v.   Union   Mutual    Life 

71,  81  Am.  Dec.  217;  Union  Ins.  Co.  Ins.  Co.  43  N.  Y.  St.  Rep.  805,  63 

V.  McGookev,  33  Ohio   St.  555.  Hun,  328,  17  N.  Y.  Supp.  886.     See 

12  Dunn  V.  Commonwealth  Ins.  Co.  also  Bank  of  River  Falls  v.  CJerman 

1  Flip.  (U.  S.  C.  C.)  379,  Fed.  Cas.  American   Ins.   Co.  72  Wis.  535,  40 

No.  4  174.  ^  •  ^^'-  ^^^• 

"Western  Massachusetts  Ins.  Co.  "  Lajj^rone    v.    Zimmerman,   46    S. 

V.  DufTev,  2  Kan.  347.  C.  372,  24  S.  E.  290,  Gray,  J.,  dis- 

1*  Trov  Fire  Ins.  Co.  v.  Carpenter,  senting. 
4  Wis.  20. 

"  Sun  Mutual  Ins.  Co.  v.  Dwight, 

1  Hill  (N.  Y.)  50. 
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loss.^^  What  the  court  Mill  notice  judicially  it  is  not  neccssaiy  to 
jtlead.  Thus,  in  an  action  against  an  insurapce  company  for  the 
violation  of  a  statute^*'  requiring  a  certain  statement,  the  insurance- 
eonnnissioner  in  his  declaration  need  only  aver  the  fiiilure  to  com- 
ply therewith,  for  the  court  will  notice  the  requirements  of  the 
statute.^  Either  jiarty  to  an  agreement  to  arbitrate  a  difference  con- 
eerning  an  insurance  loss  who  intentionally  prevents  or  unreason- 
ably delays  the  stipulated  method  of  adjusting  their  rights  is'  not 
]iermitted  to  plead  failure  to  ai'bitrate  as  a  defense  to  an  action  sub- 
sequently brought  on  the  policy.^  Where  there  is  a  contract  for  the 
renewal  of  a  policy  in  an  action  for  the  breach  thereof,  it  is  only 
necessary  to  aver  the  terms  and  conditions  of  the  contract  of  re- 
newal, and  it  is  not  necessary  to  set  forth  the  terms  and  conditions 
of  the  former  policy,  or  that  the  renewal  premium  has  been  paid.^ 
In  an  action  by  trustees  it  is  only  necessary  to  aver  the  fact  that 
they  are  interested  as  trustees  and  sue  as  such.  It  is  not  necessary 
to  aver  the  nature  and  extent  of  their  trust.*  AVhere  an  action  is 
Ijrought  to  recover  back  the  capital  of  an  insolvent  insurance  com- 
pany, which  in  fraud  of  its  creditors  had  been  divided  among  the 
stockholders,  it  is  unnecessary  to  aver  that  the  distribution  w^as  with 
intent  to  defraud  creditors.^  Where  it  is  sufficient  under  the  Nebras- 
ka code  ^  to  allege  that  all  conditions  have  been  performed  on  the 
part  of  the  plaintiff',  it  is  unnecessary  to  specifically  allege  service  of 
notice.'  As  a  general  .rule,  all  unnecessary  and  superfluous  aver- 
ments or  phrases  may  be  stricken  out  upon  a  motion  to  that  effect 
or  by  the  court  of  its  own  accord.^ 

§  3686.  Admissions  by  the  pleadings:  what  they  do  not  admit. — 
Such  material  averments  in  the  pleadings  of  either  party  as  are  not 
denied  are  by  such  failure  to  deny  generally  admitted  to  be  true  for 
the  purposes  of  the  case.^  Thus,  aii  averment  that  the  property  was 
worth  ''more  than  all  the  insurance  thereon,"  if  not  denied,  will  be 

i»  Snow  V.  Union   Mutual  Marine  Co.  2  Bfatchf.  (U.  S.  C.  C.)  99,  Fed. 

Ins.  Co.  119  Mass.  592,  20  Am.  Rep.  Cas.  No.  6,387. 

349;   Heebner  v.  Eagle  Ins.   Co.  10  ^  Osgood  v.   Laytin,   42   N.   Y.    (3 

Gray   (7G  Mass.)   131,  69  Am.  Dec.  Keyes)    521,   3    Abb.    Dec.    (N.    Y.) 

308.  418,  5  Abb.  Prac.  (N.  S.)  1,  37  How. 

20  Wagner's  Mo.  Stats.  769,  sec.  23.  Prac.  63. 

1  State  of  Missouri  v.  Case,  53  Mo.  ^  Neb.  Civ.  Code,  see.  128. 

046  '  German-American     Ins.     Co.     v. 

'  2  Read  v.  State  Ins.  Co.  103  Iowa,  Etherton,  25  Neb.  505,  41  N.  W.  406. 

307,  64  Am.  St.  Rep.  180,  72  N.  W.  »  Mutual   Benefit  Life  Ins.   Co.  v. 

(^,5.  Cannon,  48  Ind.  264. 

3  Gold  v.  Sun  Ins.  Co.  73  Cal.  216,  ^  Peoria  Mutual  &  Fire  Ins.  Co.  v. 

14  Pac.  786.  Lewis,  18  111.  553. 

*Henshaw  v.  Mutual   Safety  Ins. 
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construed  as  admitted.^"  And  where  the  defendant  alleged  certain 
things  in  its  answer  and  the  plaintiff  in  a  replication  averred  a  waiv- 
er as  to  the  facts  the  defendant  had  set  forth,  it  was  held  an  admis' 
sion  by  the  plaintiff."  An  allegation  by  the  plaintiff  that  she 
believed  a  certain  amount  to  be  due  was  held  as  admitted  where 
there  was  no  denial,  unless  the  reasons  stated  in  the  answer  render 
the  claim  invalid. ^^  In  an  action  by  one  beneficiary  against  an- 
other where  an  admission  is  made  in  the  complaint  to  which  the 
defendant  answers,  and  the  plaintiff  then  amends  his  complaint, 
denying  the  right  of  the  defendant  to  any  part  of  the  proceeds  of 
the  policy,  he  cannot  claim  that  the  facts  admitted  in  the  answer 
estop  the  defendant  from  any  right  under  the  policy  unless  the 
admissions  in  the  original  complaint  are  given  equal  force. ^^  An 
averment  of  total  loss  is  held  not  admitted  where  the  defendant 
pleads  fraudulent  concealment.^*  And  where  the  defendant  pleaded 
insurable  interest  in  the  plaintiff  it  was  held  not  to  admit  the  ex- 
tent of  the  loss  claimed.^^ 

§  3687.  Amendments. — The  declaration  may  be  amended,  but 
should  not  state  a  new  cause  of  action. ^^  Where  a  complaint  showed 
that  suit  was  begun  before  expiration  of  the  time  after  furnishing 
proofs  of  loss  an  amendment  was  allowed  showing  waiver  of  this 
condition.^'''  A  complaint  in  an  action  on  a  policy  to  recover  for  an 
incurable  disability  permanently  incapacitating  the  insured  to  per- 
form manual  labor,  alleging  paralysis  as  the  cause  of  such  disabil- 
ity, may  be  amended  so  as  to  allege  other  and  different  causes  for 
plaintiff's  disability  than  paralysis  as  paralysis  only,  and  the  policy 
by  its  terms  bars  all  claims  not  filed  within  six  months  of  the  ma- 
turity of  the  contract.^®  The  amendment  may  be  made  at  any  time 
during  the  trial  of  the  case."    Thus,  tlie  plaintiff  having  omitted 

^^  Marshall  v.  Thames  Fire  Ins.  Co.  ^^  Connecticut    Fire    Ins.     Co.    v. 

43  Mo.  586.  Judge,  77  Mich.  231,  18  Am.  St.  Rep. 

"  Murphy    v.    People's    Equitable  398,  43  N.  W.  871 ;  Croghan  v.  Un- 

Mutual  Ins.  Co.  7  Allen   (89  Mass.)  derwriters'  Agency,  53  Ga.  109. 

239.  "  California  Ins.  Co.  v.  Gracey,  15 

12  Doty  V.  New  York  State  Mutual  Colo.  70,  22  Am.   St.   R«p.   37(j,  24 

Benefit  Assoc.  55  Hun,  612,  9  N.  Y.  Pac.  577. 

Supp.  42.  18  Jarvis   v.    Northwestern   Mutual 

"MacDonald    v.    Humphries,    56  Relief  Assoc.  102  Wis.  546,  72  Am. 

Ark.  63,  19  S.  W.  234.  St.  R«p.  895,  78  N.  W.  1089. 

i*King  V.  Walker,  2  Hurl.  &   C.  ^^  California.  —  Clark  v.  Phaniix 

384,  33  L.  J.  Ex.  167,  s.  e.  aff'd  3  Ins.  Co.  36  Cal.  168. 

Hurl.  &  C.  209,  11  Jur.  (N.  S.)   43,  /w*Vma.— Mutual  Benefit  Life  Ins. 

.33   L.    J.    Ex.    325,    13    Week.    Rep.  Co.  v.  Cannon,  48  Ind.  264;  Maxwell 

2.32,  235.  V.  Day,  45  Ind.  509. 

1*  Clark  V.  Western  Assur.  Co.  25  Maine. — Warren  v.  Ocean  Ins.  Co. 

U.  C.  Q.  B.  209.  16  Me.  439,  33  Am.  Dec.  674. 
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to  set  forth  one  of  the  conditions  of  the  contract  was  allowed  to 
amend  by  the  addition  of  snch  condition  to  her  declaration.^"  So 
where  the  replication  was  a  departure  tiie  ])laintiir  was  allowed  to 
amend. ^  If,  in  an  action  connnenced  in  time  on  a  policy  provid- 
ing that  no  action  can  be  maintained  thereon  which  is  not  com- 
menced within  one  year  after  the  death  of  the  insured,  judgment  for 
plaintiff  is  reversed  because  the  relief  asked  for  is  legal,  while  that 
to  which  he  is  entitled  is  equitable,  he  may  then,  though  more  than 
a  year  has  elapsed  since  the  connnencement  of  the  action  and  the 
reversal,  so  amend  his  original  pleadings  as  to  demand  the  equitable 
relief  to  which  he  is  entitled.^  Where  the  action  is  not  brought  in 
the  name  of  the  pro})er  pai'ties  it  may  be  amended  by  inserting  such 
names,^  or  improper  joinder  may  be  corrected  by  an  amendment 
omitting  the  name  of  all  except  the  party  to  the  contract.  And  this 
may  be  done  after  a  verdict  upon  the  motion  for  a  new  trial.'* 
An  amendment  curing  a  defect  in  a  complaint  in  failing  to  allege  a 
waiver  of  a  provision  in  an  insurance  policy,  that  a  loss  should  not 
be  payable  until  sixty  days  after  proof  thereof,  does  not  state  a- 
new  cause  of  action.*  Where  a  new  trial  had  been  granted  a  refusal 
to  allow  an  amendment  making  the  title  of  the  plaintiff  to  the  prop- 
erty material,  which  defect  the  appeal  liad  showed  to  exist  in  the 
answer,  was  held  to  be  error.^  It  has  been  held  that  if  the  pleadings 
are  defective  on  ju-count  of  the  omission  of  some  fact,  which  defect 
could  have  been  amended  as  a  matter  of  right  after  the  verdict,  it 
will  be  treated  as  amended  where  the  defect  was  not  noticed  during 
the  trial  of  the  case.'  A  party,  by  bringing  his  action  at  law  to 
recover  upon  a  policy  is  not  estopped  from  amending  his  pleadings 
after  ans-wer,  and  before  the  case  is  finally  su]>mitted  to  the  court, 
so  as  to  change  it  into  a  suit  in  equity  to  reform  the  policy.®  Where 
the  plaintiff'  took  issue  upon  three  of  the  defendant's  pleas  in  bar 

North  Carolina. — Wvnne  v.  Liver-  ^  Teutonia  Life  Ins.  Co.  v.  Mueller, 

pool,   London   &   Globe   Ins.   Co.   71  77  111.  22. 

N.  C.  121.  *  Finney    v.    Bedford    Commercial 

Pennsijlvanm.  —  Farmers'  &  Me-  Ins.   Co.  8  Met.    (49  Mass.)    318,  41 

dianics'  Ins.  Co.  v.  Simmons,  30  Pa.  Am.  Dec.  515. 

St.  299.  *  California  Ins.  Co.  v.  Gracey,  15 

Wisconsin. — Bonner  v.  Home  Ins.  Colo.  70,   22  Am.   St.  Rep.   3/6,  24 

Co.  13  Wis.  677.                                •  Pac.  577. 

2°  New  York  Life  Ins.  Co.  v.  Hen-  ^  Pangborn  v.  Continental  Ins.  Co. 

dren,  24  Gratt.  (Va.)  536.  67  Mich.  683,  35  N.  W.  814. 

^  Scott  v.   Insurance   Co.   9  Phila.  "^  Lycoming    County    Mutual    Ins. 

(Pa.)  266,  30  Leg.  Int.  13.  Co.  v.  Schollenberger,  44  Pa.  St.  259. 

2  Newman     v.     Covenant     Mutual  ^  Esch  v.  Home  Ins.  Co.  78  Iowa, 

Benefit  Assoc.  76  Iowa,  56,  1  L.R.A.  334,  16  Am.  St.  Rep.  443,  43  N.  W. 

659,  14  Am.  St.  Rep.  196,  40  N.  W.  229. 
87. 
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and  demurred  to  the  fourth,  upon  which  demurrer  judgment  was 
given  for  the  defendant  which  judgment  upon  the  trial  of  issues 
taken  on  the  other  three  pleas  was  held  to  decide  the  whole  case, 
the  plaintiff  was  allowed  to  amend  three  terms  thereafter  by  reply- 
ing to  the  fourth  plea,  the  ground  being  mistake  of  counsel.®  Un- 
der the  Iowa  code  permissive  of  the  insertion  of  material  allega- 
tion,i°  a  declaration  upon  a  policy  containing  a  clause  "that  there 
shall  be  a  clear  space  of  two  hundred  feet  between  staves  and  head- 
ing and  mill/"  cannot  be  amended  in  a  court  of  law  so  as  to  eliminate 
this  clause  under  an  allegation  that  it  was  inserted  either  through 
mistake  or  fraud,  and  was  never  assented  to  by  insured."  Where 
an  action  has  been  brought  at  law  the  pleadings  may  be  amended 
so  as  to  change  it  to  an  action  in  equity.^^ 

§  3688.  Multifariousness.— A  complaint  uniting  in  the  same 
count  two  distinct  claims  founded  on  two  different  sets  of  regula- 
tions of  a  society  is  bad."  And  a  bill  for  recovery  of  an  amount 
due  upon  a  life  insurance  policy  is  multifarious  which  sets  forth 
both  a  policy  actually  issued  with  a  right  to  recover  on  the  same 
and  the  fact  that  the  plaintiff  is  entitled  to  a  paid-up  policy,  be- 
cause he  has  conformed  to  the  conditions  of  the  first  policy  and 
declaring  on  the  paid-up  policy.^*  Where  an  award  was  made 
against  several  insurers  upon  a  joint  submission  in  an  action  to  set 
it  aside,  the  bill  Avas  held  not  multifarious  because  the  several  in- 
surers had  joined  therein.^*  A  bill  for  discovery  is  not  multifarious 
where  one  policy  is  under  seal  and  the  other  is  not.^^  A  bill  in 
equity  is  not  held  bad  on  this  account  where  it  joins  with  a  prayer 
for  an  injunction  against  the  defendants  to  prevent  the  prosecu- 
tion  of  the  action  at  law  in  the  same  court  a  count  for  the  recovery 
of  premiums  paid ;  "  nor  does  the  joining  of  a  prayer  for  the  deliv- 
ery up  and  cancelation  of  the  policy  with  one  for  a  commission  to 
examine  witnesses  render  the  bill  multifarious." 

9  Rogers  v.  Niagara  Ins.  Co.  2  Hall   ics'   Benevolent   Soc.   v.   Phillips,  36 
(N.  Y.)  599.  Mich.  22. 

10  Iowa  Code,  sees.  2.314,  2689.  '*  ^ilj^'^T^^l-l'^^'''  c?"^"   oo'   "'"   ^""^ 
..  ^             .          _,.        ,          ^              vore,  83  Va.  267,  2  b.  E.  66. 

"  Connecticut    Fn-e    Ins.     Co     v.  15  Hartford  Fire  Ins.  Co.  v.  Bon- 

Kinne,  77  Mu-h- 2.31,  18  Am.  St.  R«p.  ^^^^.  Mercantile  Co.  11  L.R.A.  623,  20 

398,  43  N.  W.  8^0.  1,^^    l   J.  232,  44  Fed.  151,  aff'd  56 

"  Barnes  v.  Hekla  Fire  Ins.  Co.  75  Yed.  378,  5  C.  C.  A.  524. 

Iowa,  11,  9  Am.  St.  Rep.  450,  39  N.  le  Mills  v.   Campbell,  2  Younge  & 

AV.  122;   Newman   v.   Covenant  Mu-  q.  389. 

tual  Benefit  Assoc.  76   Iowa,  56,  14  n  KquitabU;  Life  Assur.  Co.  v.  Pat- 
Am.  St.  Jiep.  196,  1  L.K.A.  659,  40  lerson,  1  Fed.  126. 
N.  W.  87.  18  Q„,jjjnej.cial   Mutual    Ins.   Co.  v. 

"  Portage  Lake  Miners' &  Median-  McLoon,  14  Allen   (96  Mass.)   351, 
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§  3689.  The  answer. — The  defendant  should  aver  in  his  answer 
such  facts  as  constitute  the  basis  of  his  defense,  and  this  will  be 
i^utlieient.  Conclusions  of  law  should  not  be  stat<?d.^^  Thus,  where 
the  defense  is  a  violation  of  llie  by-laws  of  the  society,  such  rules 
and  by-laws  should  be  set  forth  in  the  answer,^"  and  such  by-laws 
should  appear  to  have  been  adopted  before  insurance  was  affected.^ 
A  denial  "that  any  such  assessment  has  been  made  as  is  set  forth 
in  the  plaintiff's  declaration"  is  sufficient,  in  an  action  to  recover 
an  assessment  on  a  deposit  note,  to  authorize  denials  of  the  validity 
of  the  assessment.'^  The  execution  of  a  policy  under  seal  is  prop- 
erly denied  by  the  plea  of  non  est  factum.^  It  has  been  held  suffi- 
cient to  allege  a  condition  and  noncompliance  therewith,  repeat- 
ing the  language  of  the  condition.^  An  answer  enumerating  several 
conditions  and  alleging  noncompliance  with  one  should  specify 
which  one.^  The  execution  of  a  policy  is  not  put  in  issue  by  an 
answer  denying  that  the  policy  as  set  out  in  the  complaint  is  the 
policy  issued  by  the  defendants,  "for  that  the  same  has  been  changed 
and  altered,  without  their  knowledge  and  consent,  since  its  deliv- 
ery," and  further  specifying  the  respects  in  which  it  has  been  so 
altered.  Such  policy  is  therefore  receivable  in  evidence  on  behalf 
of  the  plaintiff  without  proving  its  execution,  and  Avithout  evidence 
concerning  the  alleged  alterations.^  Where  the  insurer  relies  on 
the  fact  that  prohibited  articles  are  kept,  he  need  not  specify  such 
articles,  as  he  cannot  be  presumed  to  know"  them,  but  having  speci- 
fied some  without  alleging  others  being  kept  he  is  confined  to  those 
alleged. ''  If  a  fire  policy  contains  a  clause  against  other  insurance 
without  the  written  consent  of  the  insurer,  an  answer,  in  an  action 
on  the  policy,  defectively  alleging  notice  to  the  insurer  that  addi- 
tional insurance  has  been  ol>tained,  must,  after  a  trial  on  the  merits, 
be  liberally  construed,  so  as  to  give  effect  to  the  evident  intention 
of  the  pleader.^  In  an  action  on  a  policy,  containing  a  provision 
that  the  policy  shall  be  void  if  the  insured  has  knowledge  of  the 

^*  National  Benefit  Assoc,  v.  Bow-  ^  Evarts  v.   United   States  Mutual 

man,  110  Ind.  355,  11  N.  E.  316.  Accident   Assoc.  40   N.   Y.    St.   Rep. 

^°  (Jrav  V.  National  Benefit  Assoc.  848. 

Ill  Ind."  531,  11  N.  E.  477.  6  Hagan   v.   Merchants  &  Bankers 

1  Cox  V.  Farmers'  Mutual  Fire  Ins.  Ins.  Co.  81  Iowa,  321,  25  Am.  St. 
Assoc.  48  N.  J.  L.  53,  3  Atl.  122.  Rep.  493,  46  N.  W.  1114. 

2  People's    Equitable    Mutual    Fire  '  Phoenix  Ins.    Co.  v.  Lawrence,  4 
Ins.    Co.    V.    Arthur,    7    Gray     (73  Met.   (61  Ky.)   9,  81  Am.  Dec.  521. 
Mass.)  267.  «  pij^j^ix  Ins.  Co.  v.  Holcombe,  57 

3TilHs    V.    Liverpool,    London    &    Neb.   622,  73  Am.   St.  Rep.  532,  78 
Globe  Ins.  Co.  46  Fla.  268,  110  Am.    N.  W.  300. 
St.  Rep.  89,  35  So.  171. 

*  Dewees  v.  Manhattan  Ins.  Co.  34 
N.  J.  244. 

6048 


PARTIES— PLEADINGS— PRACTICE  §  368& 

commencement  of  foreclosure  proceedings  against  any  property 
covered  by  the  policy,  an  answer,  which  sets  up  as  a  defense  a  breach 
of  this  provision,  is  good  on  demurrer.^  If  the  answer  admits  that 
there  is  more  money  in  the  treasury  than  sufficient  to  pay  the  sum 
called  for,  plaintiff  need  not  prove  there  is  sufficient  to  meet  his 
claim. ^°  In  an  action  upon  a  policy  an  answer  alleging  the  failure 
of  the  plaintiff  to  pay  assessments  within  the  time  required  is  suffi- 
cient, as  no  one  else  is  presumed  to  have  paid  such  assessment. ■^^ 
If  the  insurer  defends  an  action  upon  a  policy  of  insurance,  alleging 
that  answers  in  the  application  were  untrue,  it  must  specifically 
allege  the  answers  which  it  claims  are  false,  and  confine  its  proof  to 
those  specified.^^  An  answer  which  seeks  to  avoid  an  insurance 
policy  because  of  false  statements  made  by  the  insured  in  his  appli- 
cation in  regard  to  his  health  need  not  allege  that  the  insurance 
company  was  imposed  upon  or  that  it  believed  that  the  false  state- 
ments were  true,  where  the  representations  are  material,  the  policy 
states  that  it  was  issued  in  consideration  of  the  representations  and 
warranties  made  in  the  application,  and  the  policy  and  application 
are  made  parts  of  the  answer. ^^  AVhere  the  defendant  in  his  answer 
avers  untrue  answers  by  the-  insured  in  the  application,  and  makes 
profert  of  it,  it  i  not  compulsory  upon  him  to  file  it  by  the  Rhode 
Island  practice.-^*  If  an  insurance  company  desires  to  rely  upon  the 
defense  of  concealment  or  misrepresentation  by  the  insured  as  avoid- 
ing the  policy,  such  defense  must  be  set  forth  in  the  answer,  and 
proved  upon  the  trial,  together  with  the  materiality  of  the  conceal- 
ments or  misrepresentations.  The  materiality  of  the  facts  is  a 
question. for  the  jury.^^  If  the  defendant  in  his  answer  alleges 
false  and  untrue  statements  as  to  prove  such  loss  which  under  the 
terms  of  the  policy  would  render  it  void,  and  the  plaintiff  does  not 
reply  thereto,  under  the  Kentucky  Civil  Code  such  answer  will  be 
considered  as  true.^^    In  a  suit  upon  a  penal  bond  in  the  nature  of 

^  Norris  V.  Hartford  Fire  Ins.  Co.  v.  Insurance  Co.  of  North  America, 

55  S.  Car.  450,  74  Am.  St.  Rep.  765,  69  Tex.  353,  5  Am.  St.  Rep.  63,  6  S. 

33  S.  E.  566.  W.  605. 

^°  Elmer   v.    Mutual    Benefit    Life  ^^  Northwestern    Masonic    Aid    v. 

S.  As-soc.  of  America,  47  N.  Y.  St.  Bodurtha,  23  Ind.  App.  121,  77  Am. 

R.  35.  St.  Rep.  414,  53  N.  E.  787. 

^^  Gray  v.  Supreme  Lodge  Knights  ^*Mealev  v.  MetropoUtan  Life  Ins. 

of   Honor,   118   Ind.   U23,   20   N.   E.  Co.  23  Fed.  25. 

833.  "  Caplis  v.  American  Ins.  Co.  60 

12  Chambers  v.  North  Western  Mu-  Minn.  37(i,  51  Am.  St.  Rep    535,  62 

tual  Life  Ins.  Co.  64  Minn.  495,  58  N.  W.  440. 

Am.    St.   Rep.   549,   67   N.    W.   367.  ^^  Johnson  v.  Connecticut  Fire  Ins. 

See  Benjamin  v.  Connecticut  Indein-  Co.  84  Kv.  470,  8  Kv.  Law  R    460 

nity  Assoc.  44  La.  Ann.  1017,  32  Am.  2  S.  W.  151. 
St.  Rep.  362,  11  So.  628;  Morrison 
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a  Ikielity  insuraiue  contract,  the  defendant,  if  he  relies  upon 
breaches  of  the  contract  upon  the  part  of  the  plaintiff  to  defeat  a 
recovery,  must  plead  and  prove  them."  Where  the  plaintiff  avers 
a  waiver,  it  is  sullicient  to  deny  in  express  terms  that  there  has 
been  any  waiver."  In  a  suit  upon  a  penal  bond,  in  the  nature  of  a 
lidelity  insurance  contract,  the  fault  of  the  plaintiff'  in  not  setting 
Dut  in  full  the  contract  of  suretyship  is  cured  by  the  pleading  of  de- 
fendant in  making-  it  a  ])art  of  his  answer.^^ 

§  3690.  Answer;  insufficient:  no  defense.— Where  the  policy  pro- 
hibits alienation  of  the  property  or  any  change  in  the  title  in  an 
action  thereon,  a  plea  alleging  a  sale  thereof  without  the  company's 
consent  is  bad  for  not  averring  that  it  w^as  made  before  the  occur- 
rence of  the  loss,  and  for  not  averring  that  the  director's  consent 
had  not  been  given  where  such  consent  was  required.^"  And  a 
i.^lea  alleging  a  change  in  the  title  by  voluntary  transfer  to  which 
the  defendant  had  not  consent<'d,  and  by  which  the  policy  became 
void,  is  bad  as  presenting  an  issue  of  fact  and  law  to  a  jury.^  Where 
an  insurance  is  transferred  from  one  company  to  another,  an  answer 
alleging  that  the  plaintiff'  was  not  in  good  standing  in  the  company 
is  the  conclusion  of  the  pleader,  and  not  sufficient.'^  Wliere  an 
accident  policy  excepted  death  occurring  while  insured  was  engaged 
in  any  unlawful  act,  and  under  the  statute  seining  was  prohibited 
under  certain  circumstances  in  streams  above  tide  water,  an  answer 
in  an  action  alleging  that  insured  met  death  while  engaged  in 
seining  in  a  certain  river  but  neglecting  to  state  that  said  stream 
Avas  above  tide  water,  was  held  bad  on  dennu'rer.^  If  fraud  is  relied 
upon  as  a  defense  facts  should  be  stated  to  show  in  what  the  fraud 
consisted.*  That  fire  was  caused  by  negligence  or  carelessness  is 
not  a  sufficient  defense  by  itself  in  the  absence  of  facts  showing  it 
to  be  willful  or  fraudulent.*  And  also  in  the  plea  of  material  mis- 
representation facts  should  be  stated  showing  how  it  was  material,^ 
and  where  the  defendant  averred  the  use  of  the  building  for  extra- 
hazardous purposes   different-  from  its  represented  use,   the  plea 

^■^  Bank  of  Tarboro  v.   Fidelity  &  ^  People's  Mutual  Assur.  Fund  v. 

Deposit  Co.  128  N.  Car.  366,  83  Am.  Baesse,  92  Kv.  290,  13  Ky.  Law  Rep. 

St.  Rep.  682,  38  S.  E.  908.  660,  17  S.  W.  630,  21  Ins.  L.  J.  157. 

18  Vogel   V.   People's   Mutual   Fire  ^  Conboy    v.    Railway    Officials    & 

Ins.  Co.  9  Gray  (72  Mass.)  23.  Employees'    Accident    Assoc.     (Ind. 

^9  Bank  of  Tarboro  v.  Fidelity  &  App.  1896)  43  N.  E.  1017. 

Deposit  Co.  128  N.  Car.  366,  83  Am.  *  Sterling    v.     Mercantile    Mutual 

St.  Rep.  682,  38  S.  E.  908.  Ins.  Co.  32  Pa.  St.  75,  72  Am.  Dec. 

2°  Illinois  Fire  Ins.  Co.  v.  Stanton,  773. 

57  111.  354.     See  also  Peoria  Marine  *  Plioenix  Ins.   Co.  v.   Sullivan,  39 

&  Fire  Ins.  Co.  v.  Lewis,  18  111,  553.  Kan.  449,  18  Pac.  528. 

^  Clay  Fire  &  Marine  Ins.   Co.  v.  ^  Hodgson    v.    Marine    Ins.    Co.    5 

Wusterhausen,  75  111.  285.  Cranch  (9  U.  S.)  100,  3  L.  ed.  48. 
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should  also  set  forth  that  its  use  was  different  from  that  when  the 
policy  was  issued,  and  that  the  insurance  would  either  have  been 
issued  at  an  increased  rate  if  known  or  not  at  alU  The  execution 
of  a  policy  which  is  described  in  the  declaration  must  be  denied  in 
the  affidavit,  or  it  cannot  be  rejected  at  the  trial  of  the  case.*  An 
answer  of  the  defendant  averring  fraudulent  statements  of  loss  is 
held  not  sufficient.  It  should  aver  that  such  statement  had  been 
made  to  the  agent  of  the  company,  the  company  itself,  or  in  con- 
nection with  some  transaction  concerning  the  loss.^  Denial  that 
■'sufficient"  proofs  of  loss  were  furnished  is  not  a  denial  that  the 
insured  furnished  proof  of  loss.^°  Where  the  defendants  plead  the 
exclusive  jurisdiction  of  another  county  conferred  by  a  private  law, 
they  must  show  that  they  have  complied  with  the  requirements  of 
that  law.^^  And  in  Wisconsin  it  was  held,  where  the  plea  alleged 
that  ''the  directors  had  rejected  the  claim  of  the  plaintiff,"  that  it 
was  defective  for  not  alleging  that  it  was  rejected  "within  thirty 
days  after  notice  of  the  loss."  ^^  Where  a  marine  insurance  cov- 
ered all  losses  which  might  occur,  the  defendants  pleaded  (1)  that 
a  part  of  the  cargo,  which  was  gunpowder,  was  negligently  stored,  as 
a  result  of  which  the  fire  occurred;  (2)  loss  by  negligence  of  officers 
and  crew  in  carrying  a  light  of  some  kind  where  the  powder  was 
stored,  by  means  of  which  it  ignited;  (3)  that  the  gunpowder  in- 
creased the  risk  contrary  to  the  meaning  of  the  policy;  and  (4) 
that  the  loss  was  caused  by  the  officers  and  crew  taking  and  care- 
lessly keeping  the  powder  which  caused  the  loss.  The  plea  was 
held  no  answer  to  the  action, ^^  In  an  action  to  recover  for  the  loss 
of  a  horse,  the  policy  being  dated  ]\Iarch  14th,  to  commence  March 
9th,  the  plea  was  held  defective  for  not  stating  that  the  horse  was 
diseased  at  the  time  of  the  insurance,  as  it  only  stated  that  it  was 
diseased  when  the  policy  was  issued,  and  the  policy  provided  that 
"insurers  shall  not  be  liable  if  the  animal  was  diseased  at  the  time 
of  the  insurance.'*  ^*    A  benefit  society  cannot  plead  in  defense  to 

'  Kentucky    &    Louisville    Mutual  ^^  Arnett  v.  Milwaukee  Mechanics' 

Ins.  Co.  V.  Soutliard,  8  B.  Mon.   (47  Mutual  Ins.  Co.  22  Wis.  516,  518. 

Ky.)  634.  ^2^i.,jejf  y    Milwaukee  Mechanics' 

8  Illinois  Mutual  Fire  Ins.   Co.  v.  Mutual  Ins.  Co.  22  Wis.  516,  518. 

Marcella   Manufacturing    Co.    6    111.  ^^  Waters  v.  ]\Ierchants'  Louisville 

236.  Ins.    Co.   11   Pet.   36    (U.S.)    213,   9 

^Aurora  Fire  Ins.  Co.  v.  Johnson,  L.   ed.   69,   s.   c.   1   McLean    (U.    S. 

46  Ind.  315.  C.C.)  275,  Fed.  Cas.  No.  17,266. 

^°  Germania  Ins.  Co.  v.  Ashhy,  112  "  American  Horse  Ins.  Co.  v.  Pat- 

Ky.   303,  99   Am.   St.   R«p.   2f)5,   65  terson,  28  Ind.  17. 
S.  W.  611;  Home  Ins.  Co.  v.  Koob, 
113  Kv.  360,  58  L.K.A.  58,  101  Am. 
St.  Rep.  354,  68  S.  W.  453. 
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{in  action  upon  a  certificate  which  provides  for  an  assessment  the 
fact  that  no  a.^sessnient  has  been  levied,  or  that  no  fund  exists.  It 
is  the  duty  of  the  utlicers  to  levy  tlie  assessment,  and  in  siicli  case  the 
association  '^cannot  He  by  and  omit  to  put  into  operation  tlic  means 
possessed  by  it  to  obtain  the  fund,  and  omit  payment  because  of  its 
own  neglect  of  duty.  This  would  be  to  take  advantage  of  its  own 
wrong."'  ^^  Defendants  cannot  avail  themselves  of  defense  of  no 
insurable  interest  where  they  have  previously  by  their  act  and 
conduct  acknowledged  such  interest.-'^  Where  the  answer  denies  in 
the  words  of  the  complaint  that  the  loss  occurred  on  a  certain  day, 
it  is  negative  pregnant,  and  insufficient,  since  it  admits  that  it  may 
have  occurred  some  other  day.^'''  It  has  been  held  that  where  a 
judgment  is  rendered  in  another  state  and  an  action  of  debt  brought 
thereon  the  plea  nil  debit  is  not  good.^^  The  plea  setting  forth  that 
the  plaintiff  was  a  foreign  insurance  company  is  insufficient,  with- 
out alleging  non-compliance  with  the  statute,^^  In  those  states 
where  code  i)leading  exists,  if  the  complaint  is  sworn  to.  each  and 
every  allegation  therein  must,  as  a  general  rule,  be  specifically  de- 
nied by  the  defendant  in  his  answer. 

§  3690a.  Replication. — A  breach  of  an  iron-safe  clause  contained 
in  a  fire  policy  is  a  matter  of  affirmative  defense  to  be  set  up  by  plea, 
and  not  a  condition  precedent,  performance  of  which  is  required 
to  be  averred  in  the  declaration  and  a  replication  alleging  a  waiver 
of  such  clause,  or  of  a  forfeiture  accruing  upon  a  breach  thereof,  is 
not  a  departure  in  pleading,  although  the  declaration  sets  forth  the 
iron-safe  clause,  and  avers  generally  a  compliance  with  all  condi- 
tions precedent  contained  in  the  policy.^"  If  the  defendant,  in  an 
action  upon  a  fire  policy  pleads  that  the  plaintiff  did  not  keep  a 
set  of  books,  clearly  and  plainly  presenting  "a  complete  record  of 
business  transacted,  including  all  purchases,  sales,  and  shipments, 
both  for  cash  and  credit,"  as  required  by  the  'Tron  Safe  Clause,"  of 
the  policy,  a  replication  thereto  is  sufficient  where  it  avers  that  the 
plaintiff  ''had  substantially  kept  a  set  of  books  from  which  the 
loss  could  have  been  ascertained."  ^     An  improper  departure  in 

^*  Freeman     v.     National     Beneiit  ^^  Knickerbocker  Life   Ins.   Co.   v. 

Soc.  42  Hun   (N.  Y.)    252,  5  N.  Y.  Barker,   55   111.   241. 

St.  Rep.  82 ;  Harkinson  v.  Page,  31  ^^  Black  v.  Enterprise  Ins.  Co.  33 

Fed.    184;    Birnbaum    v.    Passenger  Ind.  223. 

Conductors'  Life  Ins.  Co.  15  Week.  ^^  Tillis    v.    Liverpool,    London    & 

Not.   Cas.    (Pa.)    518,  2  Pa.  Co.   Ct.  Globe  Ins.  Co.  46  Fla.  268,  110  Am, 

Rep.   179.  St.  Rep.  89,  35  So.  171. 

^^  New    England    Fire    &    Marine  ^  Western    Assurance    Co.    v.    Mc- 

Ins.  Co.  V.  Wetmore,  32  111.  221.  Glathery,  115  Ala.  213,  67  Am.  St. 

1'  Schaetzel    v.    Germantown    Ins.  Rep.  26,  22  So.  104. 
Co.  22  Wis.  412. 
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pleading  takes  place  when  the  declaration  is  upon  a  policy  of  in- 
surance to  enforce  a  contract  liability  to  the  plaintiff,  and  the  repli- 
cation brings  forth  a  new  and  distinct  cause  of  action,  founded  on 
several  assignments  of  claims  for  contributions  alleged  to  be  due  to 
other  insurance  companies.^  A  reply  to  an  answer  setting  up  a  for- 
feiture of  insurance  in  a  mutual  benefit  association  for  nonpayment 
of  dues,  alleging  that  the  association,  by  its  local  officer,  demanded 
and  received  such,  dues  after  the  death  of  the  member,  is  not  a  de- 
parture from  the  cause  of  action  stated  in  the  complaint  alleging 
the  authority  of  such  local  officer  to  collect  such  dues.^ 

§  3691.  Matters  specially  pleaded:  general  issue. — The  defend- 
ant must  specially  plead  all  matters  upon  which  he  relies  to  defeat 
the  plaintiff's  action.*  Thus,  he  must  aver  in  his  plea  failure  of 
insured  to  state  the  nature  of  his  interest,  or  he  cannot  upon  the  trial 
of  the  case  show  such  fact.^  A  misrepresentation  will  be  of  no 
avail  to  defeat  the  action  unless  the  answer  sets  it  forth  as  a  ground 
of  defense.^  Where  under  the  system  of  pleading  a  general  aver- 
ment of  performance  of  conditions  precedent  is  permitted,  and 
one  of  these  conditions  is  that  there  shall  be  an  award  by  arbitra- 
tors, the  insurer,  in  order  to  take  advantage  of  the  nonperformance 
of  such  condition,  must  specially  set  up  such  nonperformance  in 
its  answer.'  If  the  defendant  relies  upon  the  fact  that  the  property 
was  destroyed  bj^  the  insured,  he  must  plead  such  in  his  answer.* 
"\Miere  the  insurer  exempts  itself  from  liability  in  case  the  insured 
violates  any  of  the  rules  of  the  corporation  in  whose  employ  he  is, 
such   exemption   is   not  available   as   a  defense   unless   specially 

2  Hanover  Fire  Ins.  Co.  v.  Brown,  Rep.  362,  11  So.  268;  Pino  v.  Mer- 
77  Md.  64,  39  Am.  St.  Rep.  386,  25  chants  Ins.  Co.  19  La.  Ann.  214,  92 
Atl.  989,  27  Atl.  314.  Am.    Dec.    529;    Mueller   v.   Putnam 

^  Supreme   Tribe   of   Ben   Hur   v.    Fire  Ins.  Co.  45  Mo.  84. 
Hall,  24  Ind.  App.  316,  79  Am.  St.       *  Sussex  Countv  Mutual  Ins.  Co.  v. 
Rep.  262,  56  N.  E.  780.  Woodruff,   26   N.   J.   L.    (2   Dutch.) 

*  Caston  V.  Monmouth  Fire  Ins.  Co.  541. 
54  Me.  170;  Dyer  v.  Piscataqua  Fire  ^Sussex  Countv  Mutual  Ins.  Co. 
&  Marine  Ins.  Co.  53  Me.  118;  v.  Woodruff,  26  N.  J.  Eq.  541;  Has- 
Franklin  Fire  Ins.  Co.  v.  Hamill,  6  kins  v.  Hamilton  Mutual  Ins.  Co.  5 
Gill  (Md.)  87,  s.  c.  5  Md.  170;  Fogg  Gray  (71  Mass.)  432;  Mulry  v.  Mo- 
V.  Griffin,  2  Allen  (84  Mass.)  1;  hawk  Valley  Ins.  Co.  5  Gray  (71 
Mayor  of  New  York  v.  Brooklyn  Ins.  Mass.)  541,  66  Am.  Dec.  380. 
Co.  43  N.  Y.  465,  3  Abb.  Dec.  (N.  '  Kahnweiler  v.  Phenix  Ins.  Co.  67 
Y.)  251,  s.  c.  41  Barb.  231.  Fed.  483,  14  C.  C.  A.  485,  32  U.  S. 

Kxawirie  Marine  Ins.  Co.  v.  Hodg-  App.  230;  Liverpool,  London  &  Globe 
son,  6  Cranch  (10  U.  S.)  206,  3  L.  Ins.  Co.  v.  Hall,  1  Kan.  App.  18, 
ed.  200;  Illinois  Mutual  Fire  Ins.  Co.    41  Pac.  65. 

v.  Marseilles  Mfg.  Co.  6  111.  236;  *  Morley  v.  Liverpool,  London  & 
Benjamin  v.  Connecticut  Indemnity  Globe  Ins.  Co.  92  Mich.  590,  52  N.  W. 
Assoc.  44  La.  Ann.  1017,  32  Am.  St.   939. 
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})leaded.^  The  defense  that  no  due  notice  lias  been  received  where 
due  notice  is  not  alleged  in  the  complaint  must  be  expressly 
averred.^"  In  Iowa  the  defendant  may  denun-  "  if  the  action  has 
not  been  conmienced  within  the  time  ^<i)ccilied  in  the  policy  instead 
of  specially  pleading,  as  was  formerly  required. ^^  There  is  no  uni- 
form rule  as  to  what  facts  should  be  specially  pleaded  and  what  may 
be  proved  under  the  general  issue."  The  better  rule  would  seem  to 
be  that  all  facts  which  form  the  basis  of  the  defense  to  the  action 
should  be  specially  set  forth.  Under  the  plea  of  the  general  issue 
it  has  been  held  that  fraud  and  misrepresentation  are  inadmissible, 
and  if  the  defendant  relies  on  these  matters  he  should  plead  them.^* 
But  where  the  plaintiff"  otfered  in  evidence  the  policy  by  which  the 
application  was  made  a  part  thereof,  and  where  there  was  a  war- 
ranty of  the  truth  of  certain  statements  in  such  application,  it  was 
held  that  the  defendant  could,  under  plea  of  general  issue,  show  that 
such  statements  were  untrue.-^*  So  the  plea  of  general  issue  where 
an  action  has  been  brought  upon  a  valued  policy  does  not  put  the 
plaintiff  upon  proof  of  his  interest  in  the  subject  of  insurance,^® 
though  where  the  defendant  makes  a  general  denial  of  an  allega- 
tion of  compliance  with  conditions  precedent,  it  is  held  sufficient  to 
admit  all  defenses,  proof  of  which  depends  upon  noncompliance 
with  such  condition.  In  an  action  upon  a  life  policy  the  defendant 
must  specially  plead  death  from  intentional  injuries  as  excepted  by 
a  clause  in  the  policy,  for  this  defense  is  not  open  to  him  under  a 
general  denial.^^  Where  the  defendant  sets  up  in  his  answer  a  false 
statement  in  the  application  for  insurance,  he  should  allege  in  what 
particular  such  statement  was  false.  It  has  been  held  that  he  can- 
not class  several  diseases  together  and  compel  the  plaintiff  to  prove 
that  no  one  of  the  family  was  afflicted  with  any  of  them."  In  an 
action  upon  a  life  policy,  if  the  defendant  wished  to  prove  that  cer- 
tain statements  and  representations  made  by  the  assured  in  his  an- 
swers to  questions  in  his  application  for  insurance  were  untrue,  the 

5  Standard   Life   &    Accident    Ins.  135 ;  Pino  v.  Merchants'  Mutual  Ins. 

Co.  V.  Jones,  94  Ala.  434,  10  So.  530.  Co.   19  La.   Ann.  214,  92  Am.  Dec. 

1°  Coburn  v.  Travelers'  Ins.  Co.  145  529 ;    Campbell  v.   Aberdeen   Fire  & 

Mass.  226,  13  N.  E.  604.  Life  Assur.  Co.  3  D.  &  L.  (Cl.  Sess. 

"Iowa  Rev.  Stats.  1860.  Cas.)  1010. 

"Carter    v.    Humboldt    Fire    Ins.  ^^  Jacobs  v.  Mutual  Life  Ins.   Co. 

Co.  12  Iowa,  287.  1  McAr.  (Dist.  Col.)  484. 

^3  See  Benjamin  v.  Connecticut  In-  ^^  Roos  v.  Merchants'  Mutual  Ins. 

demnity  Assoc.  44  La.  Ann.  1017,  32  Co.  27  La.  Ann.  409. 

Am.  St.  Rep.  362,  11  So.  628.  ^'^  Coburn  v.  Travelers'  Ins.  Co.  145 

1*  Home    Ins.    Co.    v.    Curtis,    32  Mass.  226,  229,  13  N.  E.  604. 

Mich.  402,  5  Ins.  L.  J.  120;  Flynn  is  Studwell    v.    Charter    Oak   Life 

V.  Merchants'  Ins.  Co.  17  La.  Ann.  Ins.  Co.  17  Hun  (N.  Y.)   602. 
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defendant  must,  in  his  answer,  specially  plead  that  such  statements 
or  representations  were  false,  and  thus  notify  the  plaintiff  of  the 
issue  intended  to  be  made.  The  pleading  of  the  general  issue  is 
not  sufficient  for  this  purpose,  though  the  policy  made  the  applica- 
tion upon  which  the  insurance  was  based  a  part  of  the  policy  and 
of  the  contract,  and  the  plaintiff  alleged  that  he  had  complied  with 
and  performed  all  the  obligations,  representations,  and  warranties 
required  and  imposed  by  the  contract. ^^  From  the  aljove  it  will  be 
seen  that  misrepresentation,  fraud,  the  use  of  prohibited  articles, 
or  forbidden  use  of  the  premises,  and  noncompliance  with  the  war- 
ranties should  be  specially  pleaded.  It  has  likewise  been  so  held 
in  the  defense  of  no  insurable  interest  in  the  insured  and  conceal- 
ment.2°  In  marine  policies  the  illegality  of  the  voyage  ^  and  devia- 
tion from  or  abandonment  of  the  voyage  should  be  specially  set 
forth  as  a  defense,^  as  should  also  unseaworthiness.^ 

§  3692.  Plea  in  bar :  abatement. — A  plea  in  bar  that  an  encum- 
brance has  been  placed  upon  the  property  contrary  to  the  conditions 
of  the  policy  should  aver  that  the  insurer  did  not  assent  or  agree 
thereto.^  Where  a  policy  stated  "that  if  the  vessel  upon  a  regular 
survey  should  be  declared  unseaworthy  by  reason  of  her  being  un- 
sound, etc..  the  insurers  should  not  be  bound  to  pay  the  subscrip- 
tion," and  an  action  was  brought,  the  complainant  stating  the  loss 
and  the  facts  thereof  specifically,  to  which  the  defendant  replied, 
admitting  such  facts  and  pleaded  in  bar  the  survey,  such  plea  was 
held  good.^  In  an  answer  pleading  to  the  jurisdiction  stating  it 
to  be  for  that  purpose  only,  but  containing  a  denial  of  the  material 
allegations  of  the  complaint,  the  matter  in  abatement  is  held  to  be 
waived  by  the  plea  in  bar.^  Where  a  |)olicy  was  conditioned  to  be 
void  in  case  the  interest  was  other  than  the  sole  and  unconditional 

18  Benjamin  v.  Connecticut  Indeni-  198;  Thompson  v.  Irving,  7  Mees.  & 

nity  Assoc.  44  La.  Ann.  1017,  32  Am.  W.  367. 

St.  Rep.  363,  11  So.  628.  ^  Hamilton  v.  Shedden,  3  Mees    & 

2°Powles  V.  Inness,  11  Mees.  &  W.  ^^  49'  50,  M.  &  H.  334   7  L.  J    Ex 

10    V'  L    J    Ex    163    13  Eno-    Rul.  1''  ^«'<^  ^'-  Rotlieram,  8  Q.  B.   ^81,  1 

Cas.  356 ;  EiknfV    ji;;,  13  Mei  Car.  &  K.  360   15  L.  J^  Q,  B.  274  10 

&  W.  654,  14  L.  J.  Ex.  2^,  9  ,Tn.    ^-  ^;  ^^^r  (^.^1^13  w! 
.3.53;   lorbes  v    Ameru-an   Mutual  &    ^   p   -^^3   g  ^        j^^j   ^^  ggg 
Life  Ins.  Co.  15  Gray  (81  Mass.)  249,       3  Q^y  ,..  Citizens'  Mutual  Ins.  Co. 
77  Am.  Dec.  360.  3q  jogj    ^95 

1  Ordonnance  19,  rules  20,  22;  Cun-       4  Peoria  Marine  &  Fire  Ins.  Co.  v. 
ard  V.  Hyde,  29  L.  J.  Q.  B.  6,  2  El.  &    j^ewis,  18  111.  553. 
El.  1,  6  .Jur.  (N.  S.)  14;  Redmond  v.        s  j^randegee   v.   National   Ins.    Co. 
Smith,  7  Man.  &  G.  457;   Wilson  v.    2O  .Johns.   (N.  Y.)  328. 
Rankin.  35  L.  .T.  Q.  B.  87,  L.  R.  1        e  Rippstein    v.    St.    Louis    Mutual 
Q.  B.  162,  13  L.  T.  564,  14  W.  R.  Life  Ins.  Co.  57  Mo.  86. 

6053 


§  3U03  JOYCE  ON  INSURANCE 

ownei'ship,  if  such  other  interest  was  not  disclosed  to  the  insurer  an 
answer  which  alleged  that  the  proi)ertv  was  held  in  trust  by  the 
plaintiff,  who  had  not  at  any  time,  either  before  or  after,  disclosed 
this  fact  to  the  insurer,  was  held  to  be  a  plea  in  bar  and  not  merely 
one  in  abatement,  and  further  that  it  was  no  error  in  refusing  to  de- 
termine the  question  of  due  ])r()()fs  of  loss.''^  Where  under  the  pro- 
visions of  the  ])<)licy  the  insui'ed  might  be  required  to  submit  to  an 
examination  under  oath  and  exhibit  his  books  containing  his  ac- 
counts, etc.,  before  loss  was  payable,  it  was  held  that  a  refusal  to 
comply  with  such  provision  should  be  pleaded  in  abatement,  as  it 
would  if  proven  show  that  there  was  no  cause  of  action.^  Upon  a 
new  trial  of  a  case  matter  cannot  be  pleaded  in  abatement  which 
would  have  been  a  defense  upon  the  first  trial,  as  if  not  pleaded  then 
it  will  be  held  to  have  been  waived.^  In  an  action  by  a  certificate 
holder  against  a  mutual  benefit  society  whose  by-laws  require  an 
appeal  to  the  governing  body,  an  answer,  alleging  the  failure  of  the 
plaintiff  to  make  such  appeal  before  bringing  the  action,  is  good  a.s 
a  plea  in  abatement.^"  An  insurer,  by  pleading  a  provision  of  his 
policy  for  the  arbitration  qi  the  amount  of  the  loss,  and  that  he  has 
not  waived  such  provision,  in  abatement  of  the  action,  and  procur- 
ing an  unsuccessful  trial  on  such  plea,  cannot  thereafter  change 
liis  position  and  claim  that  the  matter  so  pleaded  in  abatement  is  a 
matter  in  bar  of  the  action  to  recover  on  the  policy. ^^ 

§  3693.  Demurrer. — The  question  whether  a  plea  is  or  is  not  de- 
fective must  be  raised  by  demurrer  and  decided  thereon,^^  and 
though  a  certain  allegation,  such  as  notice,  may  be  essential  to  a 
good  complaint,  if  the  defect  is  not  demurred  to  or  taken  advantage 
of  in  the  answer  it  will  be  held  to  be  waived.^^  An  answer  setting 
up  only  a  partial  defense  to  a  count  in  the  complaint  may  be  de- 
murred to.^*  Where  the  first  special  plea  was  demurred  to  but  the 
second  was  unanswered  in  any  way,  and  judgment  was  rendered  on 

'  Smith  V.  Commonwealth  Ins.  Co.  ^^  Wilson    v.    Lynch,    1     Hud.    & 

49  Wis.  322,  5  N.  W.  804.  Brooke's  (Ir.)   336.     This  would  noc 

*  Weide    v.    Gerniania    Ins.    Co.    1  exclude  the  right  to  have  the  case  dis- 

Dill.  (U.  S.  C.  C.)  441,  Fed.  Cas.  No.  missed    on    motion    where    the    com- 

17,358.  plaint  under  a  code  fails  to  state  facts 

^  Lycoming-    County    Mutual    Ins.  sufficient    to    constitute    a    cause    of  ■ 

Co.  V.  Schrefifler,  44  Pa.  259;  Camp-  action  or  to  have  the  case  dismissed 

bell  V.  New  England  Life  Ins.  Co.  98  on  motion  where  not  proven  to  the 

Mass.  381.  jury. 

"  Supreme    Council   v.    Forsinger,  ^^  phopnix     Ins.     Co.     v.     Coomes 

125  Ind.  52,  21  Am.  St.  Rep.  196,  9  (Ky.)   13  Kv.  L.  Rep.  238. 

L.R.A.  501,  25  N.  E.  129.  i*  Fitzsimmons    v.    City   Fire    Ins. 

11  Providence  Washington  Ins.  Co.  Co.  18  Wis.  234,  86  Am.  Dec.  761 ; 

v.  Wolf,  168  Ind.  690,  120  Am.»  St.  Hoxsie   v.    Providence,   Mutual   Fire 

Rep.  395,  80  N.  E.  26.  Ins.  Co.  6  R.  I.  517. 
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the  second,  it  Avas  held  that  the  demurrer  and  special  pleas  must  be 
considered  as  waived  by  the  parties'  mutual  consent.i^    Again,  the 
rules  of  pleading  are  not  changed  by  the  establishment  of  a  standi 
ard  form  of  fire  policy  so  as  to  make  counts,  not  contradictory  be- 
fore, bad  on  demurrer.^^     A  complaint  setting  forth  the  policy, 
which  provides  that  the  association  will  pay  ''the  principal  sum  rep- 
resented by  the  payment  of  two  dollars  by  each  member  of  division 
A  of  the  association,    .    .    .    which  sum,  however,  is  not  to  exceed 
five  thousand  dollars."  but  containing  no  averment  of  the  number 
of  members  in  division  A,  or  any  from  which  the  amount  which 
such  payment  of  two  dollars  would  realize,  is  defective,  and  may 
be  demurred  to.^'^    If  there  is  not  sufficient  certainty  in  the  state- 
ment of  facts,  and  such  uncertainty  is  a  defect,  being  one  of  four 
only,  it  is  not  demurrable.^^    If,  in  an  action  of  a  policy,  the  in- 
sured alleges  a  fulfillment  of  all  the  conditions  of  the  policy  on  his 
part,  and  this  is  met  with  a  general  denial,  together  with  a  plea  in 
bar,  a  demurrer  to  the  plea  in  bar  is  properly  sustained.^^     It  is 
held  in  the  decision  of  the  question  whether  a  demurrer  should  be 
sustained  or  not  that  there  can  be  no  reference  made  to  the  exhibits 
annexed  to  the  complaint.""    Where  the  answer  is  one  of  its  para- 
graphs alleged  that  statement  of  value  had  been  made  to  the  de- 
fendant, or  how  or  when  it  had  been  made,  it  Avas  held  that  the  sus- 
taining of  a  demurrer  thereto  was  proper.^    Where  the  complaint  in 
an  action  upon  a  fire  policy  stated  that  the  proofs  of  loss  were  deliv- 
ered to  and  received  by  the  defendant  prior  to  a  certain  date,  but 
did  not  distinctly  allege  that  the  thirty  days  provided  for  in  the 
policy  had  elapsed  between  the  time  of  furnishing  such  proofs  and 
the  commencement  of  the  action,  it  was  held  that  the  complaint 
was  not  demurrable,  since  reference  could  be  had  to  the  date  of  the 
fihng  of  the  complaint  to  determine  this  fact."    If  one  of  the  con- 
ditions of  a  fire  policy  upon  a  stock  of  goods  is.  that  the  insured 
will  make  a  complete  inventory  of  stock  on  hand,  and,  upon  de- 
mand, after  loss,  deliver  the  last  preceding  inventory  to  the  insur- 
ance company,  the  "last  preceding  inventory"  required  by  such  con- 

"  Georgia  Home  Ins.  Co.  V.  Jones,  ^^  Manchester   Fire   Assur.    Co.   v. 

49  Miss  80  Glenn,  13  ]nd.  App.  365,  55  Am.  St. 

i«  Goodhue  V.  Hartford  Fire  Ins.  Rep.  225.  40  N.  E.  926,  41  N.  E.  847. 

Co.  175  Mass.  187,  55  N.  E.  1039,  29  20  Statham  v.  New  York  Life  Ins. 

Ins.   L.   J.   207;    Stat.   1894,   0.   522,  Co.  45  Miss.  581,  7  Am.  Rep.  737. 

sec.  59;  Pub.  Stat.  c.  119,  sec.  138.  ^  Aurora  Fire  Ins.  Co.  v.  Johnson, 

1'^  Mutual  Accident  Assoc,  v.  Tug-  46  Ind.  :U5. 

gle,  L38  111.  428,  28  N.  E.  1066,  rev'g  "  Connecticut  Mutual  Life  Ins.  Co. 

s.  c.  39  111.  App.  509.  V.  McWliirter,  73  Fed.  444,  19  C.  C. 

18  Western  Massachusetts  Ins.  Co.  A.  519,  44  U.  S.  App.  492. 
V.  Duffey,  2  Kan.  347. 
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dition  is  that  which  was  taken  next  preceding  tlie  issuance  of  the 
poHcy.  Hence,  it  is  no  defense  to  an  action  thereon  to  plead  that 
inventories  were  taken  in  yiay  and  December  of  the  year  preceding 
the  issuance  of  the  poUcy,  and  that  the  nondelivery  of  the  inventory^ 
taken  in  May  was  a  breach  of  the  condition.  Such  a  plea  is  de- 
murrable.* In  an  action  on  a  life  policy  an  averment  in  the  com- 
plaint that  the  money  claimed  is  due  is  not  subject  to  demurrer  for 
its  failure  to  aver  in  terms  that  satisfactory  ])roofs  of  the  death  of 
the  assured  were  made  ninety  days  before  the  beginning  of  the  suit. 
If  proof  of  death  was  not  furnished  seasonably  before  suit,  it  was 
matter  for  plea  in  al)atement.*  If  an  action  on  a  life  policy,  where, 
to  a  defense  tliat  there  has  been  a  breach  of  certain  warranties 
in  the  insurance  apj)lication  as  to  the  health  of  the  insured  and  his 
promise  not  to  use  intoxicating  liquors  to  excess  in  the  future,  the 
claimants  reply  that  the  company  issued  the  policy  with  full  knowl- 
edge of  the  untruthfulness  of  the  answers  in  the  application,  such 
reply  merely  alleges  knowledge  at  the  time  of  issuing  the  policy  and 
is  demurrable,  since  it  fails  to  aver  that  the  insurer  had  notice  of 
the  violation  of  the  agreement  not  to  use  intoxicating  liquors  to 
excess,  and  with  such  notice  accepted  payment  of  premiums.^  A 
complaint  upon  policy  by  a  mother  upon  the  life  of  her  son,  alleging 
that  she  was  tlie  contracting  party,  is  bad  on  demurrer,  unless  it 
also  shows  she  had  an  insurable  interest  in  the  life  of  her  son.^  In 
a  complaint  relying  on  the  assignment  of  a  life  insurance  policy  and 
stating  that  the  condition  of  the  assignment  was  the  service  of  the 
assignee  as  a  cook  for  three  years,  a  demurrer  will  not  be  sustained 
because  the  complaint  does  not  state  what  the  services  were  worth, 
nor  whether  any  payment  had  ever  been  made  thereon."^  A  de- 
murrer on  the  ground  of  the  action  being  prematurely  brought 
does  not  raise  an  issue  on  any  averment  of  the  complaint.*  A  com- 
plaint is  demurrable  which  does  not  set  out  the  policy,  ownership, 
value,  or  proof  of  loss.^  If  the  defendant,  in  an  action  upon  a  fire 
policy  after  setting  out  the  "Iron  Safe  Clause"  of  the  policy  in  a 
special  plea,  avers,  as  a  breach,  that  the  plaintiff  "did  not  keep  a 
set  of  books  as  therein  provided,"  a  replication  to  such  plea,  averring 

*  Western  Assurance  Co,  v.  Me-  Hunn,  21  Ind.  App.  525,  69  Am.  St. 
Glatherv,  115  Ala.  213,  67  Am.  St.    Rep.  380,  52  N.  E.  772. 

Rep.  26\  22  So.  104.  '  Southern  Mutual  Ins.  Co.  v.  Dur- 

*  Triple  Link  Mutual  Indemnity  din,  132  Ga.  495,  131  Am.  St.  Rep. 
Assoc.  V.  Williams,  121  Ala.  128,  77   210,  64  S.  E.  264. 

Am.  St.  Rep.  34,  26  So.  19.  »  Pacific   Mutual   Life   Ins.   Co.   v. 

*  Northwestern  Masonic  Aid  v.  Shepardson,  77  Cal.  345,  19  Pac.  583. 
Bodurtha,  23  Ind.  App.  121,  77  Am.  ^  Emigh  v.  State  Ins.  Co.  3  Wash. 
St.  Rep.  414,  53  N.  E.  787.  122,  27  Pac.  1063. 

^  Prudential      Insurance      Co,      v. 
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that  the  plaintiff  "had  substantially  kept  a  set  of  books  from  which 
the  loss  could  have  been  ascertained,"  and  that  he  had  offered  to 
produce  ''books  and  evidence''  to  meet  defendant's  demand  for 
books  claimed  by  defendant  to  be  necessary,  which  offer  was  re- 
fused by  the  defendant,  is  insufficient,  on  demurrer,  because  it  does 
not  show  that  the  books  offered  were  such  as  the  plaintiff'  was  re- 
quired to  keep.^°  Under  tlie  Iowa  code  a  petition  in  which  under 
the  facts  stated  the  plaintiff'  is  not  entitled  to  the  relief  he  demands 
may  be  demurred  to."  It  is  held  that  a  demurrer  is  sustainable 
where  the  complaint  avers  that  the  company  accepted  a  premium 
note  as  absolute  payment  in  contradiction  to  the  policy,  which  jjro- 
vides  that  a  premium  note  shall  be  received  as  payment  only  at  the 
time  of  its  maturity.^^  If  the  insured  is  required,  by  the  terms  of  a 
fire  policy  to  submit  himself,  after  a  loss,  to  an  examination,  under 
oath,  by  anyone  whom  the  insurance  company  may  name,  it  must 
give  him  notice  to  submit  to  such  examination,  or  the  requirement 
is  waived.  Hence,  if  the  defendant  pleads,  in  an  action  upon  the 
policy,  that  the  plaintiff  had  failed  to  submit  to  an  examination 
as  required  by  the  policj',  a  reply  to  the  plea  is  sufficient,  and  not 
demurrable,  where  it  avers  that  no  notice  was  given  to  the  plaintiff', 
but  that  notice  was  given  to  her  husband,  who,  as  her  agent,  ap- 
peared and  was  examined,  for  such  facts,  if  true,  show  that  the  com- 
pany waived  a  personal  examination  of  the  insured. ^^  And  a  de- 
murrer will  be  overruled  where  the  complaint  alleges  that  the  in- 
surer's agent  as  a  special  inducement  to  insure  represented  that 
thirty  days'  grace  would  be  allowed  for  the  payment  of  all  premi- 
ums, that  the  insurer  authorized  such  representations  to  be  made  and 
that  the  policy  was  taken  out  in  full  reliance  upon  them.^*  A  com- 
plaint on  an  accident  polic}',  averring  that  on  a  date  named  the 
deceased  sustained  bodily  injuries  through  external,  violent^  and  ac- 
cidental means,  and  that  such  injuries  alone  caused  the  death  of  the 
assured,  states  a  cause  of  action,  and  is  good  as  against  a  general  de- 
murrer.^* Under  a  policy  of  accident  in.«urance  exempting  the 
insurer  from  liability  for  the  deatli  of  the  insured  while  engaged  in 
an  unlawful  or  vicious  act,  an  answer  setting  up  as  a  defense  a  viola- 
tion by  the  insured  of  a  statute  prohibiting  seining  in  streams  at  a 

^^  Western   Assurance   Co.   v.   Mc-  ^^  Western   Assurance   Co.   v.   Mc- 

Glathery,  115  Ala.  213,  67  Am.   St.  Cxlatherv,  115  Ala.  213,  67  Am.   St. 

Rep.  26,  22  So.  104.  Kep.  2(i.  22  So.  104. 

1^  Moore  v.  State  Ins.  Co.  72  Iowa,  ^^  Bovd  v.  Fidelitv  Mut.  L.  Ins.  Co. 

414,  34  N.  W.  183;  Iowa  Code,  .sees.  88  Miss.  562,  41  So." 268,  35  Ins.  L.  J. 

5,  2648.     See  Deering's  Annot.  C.  C.  853. 

P.  Cal.  sec.  430.  is  Richards   v.    Travelers'   Ins.    Co. 

12  Continental  Ins.  Co.  v.  Donnan,  80  Cal.  170,  23  Am.  St.  Rep.  455,  25 

125  Ind.  189,  25  N.  E.  213.  l*ac.  762. 
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point  above  tide  Nvator  is  iiisullieienl  on  demurrer  if  it  fails  to  allege 
that  such  seining  was  done  in  a  stream  above  tide  water.^^  If,  in  an 
action  by  a  bank  upon  a  contract  by  which  a  fidelity  and  casualty 
company  binds  itself  to  make  good  to  the  bank,  to  a  specified 
amount,  such  pecuniary  loss  as  it  may  sustain  by  reason  of  the  fraud 
or  dishonesty  of  its  assistant  cashier,  the  defendant  alleges  by  way 
of  amendment  to  his  plea,  that  the  employee  had,  within  the  knowl- 
edge of  the  bank  been  guilty  of  a  specified  default,  such  amendment 
should  be  stricken  on  denuu-rer,  as  it  is  not  legally  complete  without 
a  further  allegation  that  the  plaintift'  had  failed  to  duly  notify  the 
defendant  of  the  default  in  question.^''' 

§  3693a.  Demurrer  to  answer — If  a  fire  policy,  as  an  exhibit,  is 
made  part  of  the  petition,  and  is  admitted  by  the  answer,  it  becomes 
a  part  of  the  record.  Therefore,  if  some  of  its  provisions  are  again 
pleaded  in  the  answer  as  substantive  matters  of  defense,  and  the 
answer  is  demurred  to,  it  is  not  prejudicial  error  to  sustain  the  de- 


murrer. 
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§  3694.  Bill  of  particulars:  of  discovery. — Where  the  defendant 
pleaded  among  other  questions  and  answers  as  forming  the  basis  of 
the  contract  the  following,  "Whether  the  deceased  ever  had  been 
afflicted  with  or  had  any  symptoms  of  any  complaint,"  and  the 
answer  ''Never,"  and  that  such  answer  was  untrue,  as  the  defendant 
had  symptoms  of  disease  of  the  stomach,  it  was  held  that  the  par- 
ticulars of  such  disease  must  be  furnished.^^  Under  a  West  Virginia 
statute  2°  which  provided  that  where  the  defendant  bases  his  defense 
upon  the  violation  of  some  condition  in  the  policy  he  shall  file  a 
statement  specifying  the  particular  clause  or  condition  upon  which 
he  relies,  it  is  held  that  the  law  intended  such  to  be  the  same  as  a 
bill  of  particulars.^  A  bill  of  discovery  will  not  He  against  a  person 
who  is  interested  in  the  action,  but  not  a  party  to  the  record,^  and  it 
is  not  necessary  in  such  a  bill  to  allege  that  the  complainant  with- 
out the  aid  of  the  discovery  sought  will  be  unable  to  prove  his  case 
at  law.  The  purpose  of  such  a  bill  may  be  to  rebut  the  evidence  up- 
on which  the  plaintiff  relies  as  necessary  to  sustain  his  action.^ 

^^  Conboy  v.  Ry.  Officials  Em-  ^^  Marshall  v.  Emperor  Life  Assur. 
ployees  Accident  Assoc.  17  Ind.  App.  Soc.  0  Best  &  S.  886,  s.  c.  1  L.  R.  Q. 
62,  60  Am.  St.  Rep.  154,  46  N.  E.  B.  35,  12  Jur.  (N.  S.)  293,  35  L.  J. 
363.  Q.  B.  89,  13  L.  T.   (N.  S.)   281. 

"  Fidelity  &  Casualty  Co.  v.  Gate       ^o  yy    Va.  acts,  1877,  c.  6. 
City  National  Bank,  9/  Ga.  634,  33        ^  Caphellar  v.   Queen  Ins.   Co.   21 
L.R.A.  821,  54  Am.  St.  Rep.  44U,  25    W.  Va.  576. 
S.  E.  392.  ^  Kerr  v.  Rew,  5  Mylne  &  Craig, 

18  Home  Fire  Ins.  Co.  v.  Bean,  42   154,  9  L.  J.  Ch.  148,  4  Jur.  525. 
Neb.  537,  47  Am.  St.  Rep.  711.  60  N.       ^  Atlantic    Ins.    Co.    v.    Lunar,    1 
W.  907.  Sandf.  Ch.  (N.  Y.)  9L 
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Where  both  a  discovery  and  accounting  are  asked  for  in  the  same 
bill,  the  discovery  is  to  be  regarded  as  incidental  to  the  accounting, 
and  the  bill  will  be  regarded  bad  upon  demurrer  in  case  no  right 
to  an  accounting  is  established.*  There  is  no  trust  relation  involved 
between  the  holder  of  a  matured  semi-tontine  policy  and  the  in- 
surer. The  relation  is  that  of  debtor  and  creditor.  A  holder  of  such 
a  policy  who  is  dissatisfied  with  the  surplus  which  is  apportioned  to 
him  must  make  sufficient  allegations  of  fraud  in  order  to  maintain 
a  bill  for  an  accounting  and  discovery.^  A  motion  for  bill  of  par- 
ticulars is  the  proper  remedy  where  the  complaint  in  an  action  for 
injuries  does  not  state  the  nature  of  the  injury  or  the  damages  re- 
sulting therefrom.^ 

§  3695.  Bill  of  interpleader. — Where  the  defendant  in  its  answer 
admitted  the  amount  to  be  due,  with  the  exception  of  dividends 
declared  upon  the  policy,  it  was  held  that  it  could  by  an  action  of 
interpleader  against  the  claimants  tender  the  amount  acknowledged 
as  due,  and  enjoin  any  action  being  brought  for  dividends.'  Where 
the  insured  upon  his  representations  obtains  the  substitution  of  a 
policy  payable  to  his  legal  representatives  for  one  that  was  payable 
to  his  wife,  the  executor  of  the  husband  and  the  wife  of  the  deceased 
may  be  required  to  interplead.^  In  an  action  where  there  were 
several  claimants  beside  the  wife  the  defendant  society  was  per- 
mitted to  pay  the  money  into  court  and  have  the  other  claimants 
made  defendants  in  its  place.^  Where  a  policy  was  issued  to  H 
on  another's  life  and  was  afterward  assigned  as  a  mortgage  security, 
H  appointing  the  a.ssignee  his  attorney  to  collect  the  proceeds  due 
under  the  policy,  and  afterward  H  became  insolvent  and  all  of  his 
property  passed  to  S,  as  assignee  in  an  action  by  the  assignee  of  the 
policy,  it  was  held  that  to  establish  a  case  for  interpleader  con- 
flicting claims  must  appear  to  have  existed  when  the  action  com- 
menced, and  that  they  had  not  been  caused  by  the  defendant's  act 
who  sought  this  remedy,  and  also  that  H  had  no  claim,  as  his 
interest  had  passed  to  the  assignee  of  his  other  property  when  he 
became  insolvent,  and  that  the  claim  of  this  provisional  assignee 
was  not  averse  to  that  of  the  assignee  of  the  policy,  since  he  could 

*  Everson  v.  Equitable  Life  Assur.  ^  Emerick  v.  New  York  Life  Ins. 

Soc.  68  Fed.  258,  24  Ins.  L.  J.  401.  Co.  49  Md.  352. 

5  Everson  v.  Equitable  Life  Assur.  »  Hallou  v.  Gile,  50  Wis.  614,  7  N. 
Soc.  68  Fed.  258,  24  Ins.  L.  ,T.  401.  W.  5G1.    See  Stephenson  v.  Stephen- 

6  Barney  v.  Hartford,  73  Wis.  95,  son,  54  Iowa,  534,  21  N.  AV.  19; 
40  N.  W.  581.  AVendt  v.  Iowa  Leofion  of  Honor,  72 

7  New   England   Mutual   Life   Ins.  Iowa,  682,  M  N.  W.  470. 
Co.  V.  Odell,  50  Hun  (N.  Y.)  279,  2 

N.  Y.  Supp.  873,  19  N.  Y.  St.  Rep. 
161. 
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only  ckdm  such  proceeds  as  tliere  niiglit  be  after  the  claims  of 
the  a.«;;;ignee  of  the  [)olicy  had  been  satisfied,  and  further  that  the 
company  had  no  right  to  call  upon  the  iussignee  of  the  policy, 
he  being  onlv  a  mortgagee  and  the  i)rovisional  assignee,  to  inter- 
plead.^" 

§  3696.  Replication:  traverse. — Where  the  answer  sets  up  mis- 
represenlation  in  defense,  it  is  held  sufficient  to  traverse  the  same;  ^^ 
and  it  is  held  sufficient  replication,  the  assurer  having  alleged  mis- 
representation as  to  encumbrances,  to  set  out  in  reply  that  the  plain- 
tiff, when  about  to  purchase  the  policy  after  a  loss  had  occurred, 
had  been  informed  by  the  defendant's  agent,  whom  he  had  con- 
sulted, that  the  policy  was  all  right,  and  that  the  company  would 
pay  the  loss,  and  further  alleged  that  this  agent  had  such  authority 
as  would  entitle  him  to  make  the  statement,  in  consequence  of 
which  the  policy  wtis  purchased  by  the  plaintiff. ^^  Where  the 
plaintiff'  i)leaded  waiver  of  the  condition  as  to  when  suit  should  be 
brought  in  answer  to  defendant,  it  was  held  bad  for  not  showing 
with  sufficient  certainty  the  facts  the  plaintiff  expected  to  prove  to 
sustain  a  plea  of  waiver.^^  A  replication,  to  be  sufficient,  should 
negative  all  material  facts  of  the  plea,^*  and  in  a  life  policy,  where 
the  contract  made  the  by-laws  a  part  thereof,  a  replication  stating 
that  the  plaintiff^  who  was  the  insured's  Avife,  had  no  knowledge 
of  such  by-laws  and  that  she  had  contracted  debts  in  the  expecta- 
tion that  she  would  receive  the  amount  due  upon  the  policy,  was 
held  bad.^^  In  an  action  upon  a  fire  policy,  the  defendant  having 
alleged  that  the  policy  did  not  state  the  true  interest  of  the  assured, 
and  was  in  consequence  void,  the  replication  is  sufficient  which 
alleges  the  true  interest  of  the  plaintiff'  and  facts  in  estoppel  of  the 
insurer's  claiming  any  advantage  from  such  an  omission  in  the 
policy.^^  The  plaintiff  should  reply  to  a  new  matter  alleged  in 
the  defendant's  answer. ^^  Where  the  plaintiff'  alleges  in  his  reply 
authority  in  the  agent  of  the  defendant  company  to  waive  condi- 

1°  Desbrough  v.   Harris,  5  De   G.,  "  Oakman   v.   City  Ins.   Co.  9   R. 

M.  &  G.  439,  1  Jur.   (N.  S.)   986,  3  I.  356. 

Eq.  R.  1058,  4  W.  R.  2 ;  overruling  i*  Fuller  v.  Baltimore  &  Ohio  Em- 

Fenn  v.  Edmunds,  5  Hare,  314.  ployers  Relief  Assoc.  67  Md.  433,  10 

11  Williamson   v.   Niagara  District  Atl.  237. 

Mutual  Fire  Ins.  Co.  14  U.  C.  C.  P.  ^^  Gray  v.  Supreme  Lodge  Knights 

15 ;  Benjamin  v.  Connecticut  Indem-  of  Honor,  118  Ind.  293,  20  N.  E.  833. 

nity  Assoc.  44  La.  Ann.  1017,  32  Am.  ^^  American    Central    Ins.    Co.    v. 

St.^Rep.  362,  11  So.  628.     See  Mor-  MacLanathan,  11  Kan.  533. 

rison    v.    Insurance    Co.    of    North  ^"^  Western  Horse  &  Cattle  Ins.  Co. 

America,  69  Tex.  353,  5  Am.  St.  v.  Timm,  23  Neb.  526,  37  N.  W.  308. 
Rep.  63,  6  S.  W.  605. 

12  Phoenix  Ins.  Co.  v.  Copeland,  86 
Ala.  551,  4  L.R.A.  848,  6  So.  143. 
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lions  in  the  application,  this  averment  will,  under  the  Kansas  code, 
be  considered  as  denied."  The  code  provides  that  ''the  allegation 
of  new  matter  in  the  reply  shall  be  deemed  to  be  controverted  by 
the  adverse  party  as  upon  direct  denial  or  avoidance  as  the  case 
may  be."  ^^  The  rule  requiring  verification  to  pleadings  intro- 
ducing new  matter  is  held  to  apply  to  plaintiff's  replication,  and  this 
rule  is  not  abrogated  by  the  code  requirements  that  special  traverses 
with  new  matter  shall  conclude  to  the  contrary.*^" 

§  3697.  Variance. — If  the  declaration  fails  to  set  out  the  condi- 
tions precedent,  it  will  be  such  a  variance  as  will  exclude  the  contract 
from  being  put  in  evidence,^  but  a  failure  to  aver  conditions  sub- 
sequent is  no  variance,^  and  it  is  held  to  be  an  immaterial  variance 
where  it  exists  between  the  petition  and  proof  as  to  tiie  description 
of  the  premises,  the  mistake  having  originally  occurred  in  the  policy 
through  the  fault  of  the  agent."  An  averment  of  premiums  paid 
and  payable  as  consideration  of  the  contract  is  held  to  be  no  vari- 
ance, though  the  policy  states  that  it  is  made  "in  consideration  of 
the  representations  made  in  the  apphcation"  and  the  payment  of 
premiums.*  A  complaint  averring  that  a  policy  was  to  continue  for 
n  year,  which  fact  the  policy  and  evidence  both  failed  to  show,  and 
the  accident  occurred  after  the  year  from  the  date  of  the  policy 
liad  lapsed,  was  held  defective  on  the  ground  of  variance.^  Where 
a  declaration  states  that  the  policy  was  made  with  S.,  C,  M.,  and 
B.,  under  the  name  of  "S.  and  others,"  and  the  evidence  shows  that 
the  words  "others"  refers  to  C,  M.,  and  B.  and  the  policy  appears 
to  have  been  made  to  S.  and  ''othei^,"  there  is  no  variance.^  And 
a  reply  admitting  the  issuance  of  the  policy  after  the  loss  but 
alleging  that  it  was  issued  in  accordance  with  an  agreement  to  insure 
made  before  loss  occurred,  is  not  such  a  variance  as  may  be  de- 
nuu-red  to.'  Under  a  declaration  counting  on  a  policy  and  stating 
under  a  videlicet  that  it  was  made  in  this  state,  without  the  usual 
statement  preceding  it  for  the  actual  place  of  its  execution,  proof  of 
a  policy  made  in  Illinois  is  not  a  fatal  variance  in  a  case  where  it 

"  Continental   Ins.   Co.  v.   Pearce,  Neb.  527,  6  L.R.A.  524,  20  Am.  St. 

39  Kan.  396,  7  Am.  St.  Rep.  557,  18  Rep.  696,  43  N.  W.  340. 

Paf   '^91  *  Phflpnix  Mutual  Life  Ins.  Co.  v. 

19  Code  Civ.  Proc.  Kan.  128.  Raddin,  120  U.  S.  183,  30  L.  ed.  644, 

20  Vir{?inia  Fire  &  Marine  Ins.  Co.  7  Sup.  Ct.  500. 

V.  Saunders,  84  Va.  215,  4  S.  E.  584;  *  Equitable  Accident  Ins.  Co.  v. 
Code  Va.  187;},  c.  167,  sec.  27,  cl.  1.    Osborn,  90  Ala.  201,  13  L.R.A.  267,  9 

1  Kockford   ins.   Co.   v.   Nelson,  65    So.  860,  44  Alb.  L.  .1.  304. 

111.  415.  ^  Sanders  v.  Hillsborough  Ins.  Co. 

2  Forbes  v.  American  Mutual  Life   44  N.  H.  238. 

Ins.  Co.  15  Gray  (81  Ma§s. )  249,  77  'Bennett  v.  Connecticut  Fire  Ins. 
Am.  Dec.  360.    '  Co.  27  Week.  Law  Bull.   (Ohio)   15, 

«  State    Ins.    Co.    v.    Sclireck,    27   11  Ohio  Dec.  429. 
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is  certain  the  defendant  ^Yas  not  misled  or  surprised.  This  rule  in 
regard  to  dechiring  on  poUeies  was  intended  to  get  rid  of  such  re- 
finements in  this  class  of  cases.^  AMiere  the  declaration  stated  that 
the  plaintiff  was  insured  for  one  thousnid  dollars,  and  the  policy 
provided  that  he  was  insured  not  to  exceed  one  tliousand  dollars, 
it  Avas  held  that  there  was  no  variance,  since  if  the  insured  sus- 
tained a  loss  amounting  to  one  thousand  dollars  he  was  insured  for 
that  sum.^  If  the  contract,  wherchy  a  iidelity  and  casualty  company 
insures  a  hank  against  the  default  of  an  employee,  stipulates  for 
proof  of  loss  satisfactory  to  the  company's  officers,  and  requires  full 
particulars  of  any  claim  arising  upon  the  contract  to  be  given  in 
writing  to  the  sex-retary  of  the  company,  within  a  specified  time; 
and  the  declaration,  in  a  suit  upon  the  contract,  alleges  a  compli- 
ance with  these  terms,  but  does  not  allege  any  waiver  of  the  re- 
cpiisite  proof  of  loss;  and  the  evidence  does  not  show  that  proof  of 
loss  was  furnished,  there  is  a  fatal  variance  between  the  allegata  and 
the  probata,  and  it  is  error  to  refuse  a  nonsuit,  even  if  evidence  was 
introduced  tending  to  show  that  the  defendant  had  waived  such 
proof  of  loss,  as  this  would  not  sustain  an  allegation  that  the  bank 
had  furnished  the  proof  of  loss  stipulated  for  by  the  contract.^" 

SuBDiv.  III.  Peactice. 

§  3705.     Practice. 

§  3706.     Service  of  process. 

§  3707.     Consolidation  of  actions. 

§  3708.     Interrog-atories. 

§  3709.     Order  of  reference  of  case. 

§  3710.     Admission  of  newly  discovered  evidence  after  evidence  had  closed. 

§  3710a.  Whether  question  for  court  or  jury. 

§  3711.     Instructions  to  jury. 

§  3712.     Instructions :  eases  where  not  erroneous. 

§  3713.     Instructions :  cases  where  erroneous. 

§  3714.     Arguments  of  counsel. 

§  3715.     Special  findings:  special  verdict. 

§  3715a.  Objections  to  findings. 

§  3716.     Defects  in  declaration  cured  by  verdict. 

§  3717.     Judgment  of  trial  court  final  as  to  matters  of  fact. 

§  3718.     Verdict:  contrary  to  evidence:  excessive  damages:  new  trial. 

§  3718a.  Verdict :  correction  of,  after  separation  of  jury. 

8  Clav  Fire  &  Marine  Ins.  Co.  v.  i°  Fidelitv  &  Casualty  Co.  v.  Gate 
Huron  Salt  &  Lumber  Manufacturing  City  Nat.  Bank,  97  Ga.  634,  33  L.R.A. 
Co.  31  Mich.  346.  821,  54  Am*.  St.  Rep.  440,  25  S.  E. 

^  Powers  V.  New  England  Fire  Ins.    392. 
Co.  68  Vt.  390,  35  Atl.  331. 
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§  3719.  Appeals:  discretion  of  court  as  to  motions. 

§  3720.  Appeals :  questions  not  raised  at  trial  of  case. 

§  3721.  Appeals. 

§  3722.  New  trials. 

§  3723.  Incidental  matters  of  practice. 

§  3705.  Practice. — It  is  not  our  purpose  in  this  chapter  to  enter 
into  a  general  discussion  of  practice,  but  shall  only  present  such 
cases  in  practice  as  involve  purely  questions  of  insurance,  and  no 
other.  Reference  must  also  be  had  to  the  statutes,  codes,  and  prac- 
tice acts  of  each  state  for  practice  therein. 

§  3706.  Service  of  process. — Service  of  process  upon  insurance 
companies  is  provided  for  in  most  of  the  states  either  by  code  or 
statute.  In  many  of  the  states  foreign  insurance  companies  must, 
before  being  authorized  to  transact  any  business,  comply  with  the 
laws  of  the  state  as  to  the  designation  of  some  person  upon  whom 
service  of  process  may  be  had/^  and  for  the  rules  governing  service 
of  process  in  general,  reference  must  be  had  to  the  statutes  of  the 
state  in  which  the  action  is  brought.  Service  of  process  upon  the 
agent  of  the  company  has  been  held  good.^^  as  we  have  stated  else- 
where it  is  competent  for  a  state,  as  a  condition  upon  which  it  will 
permit  a  corporation  to  do  business  within  its  jurisdiction,  to  pre- 
scribe who  shall,  for  the  purposes  of  serving  process  upon  such  cor- 
poration, represent  it  in  the  state,  service  upon  such  person  must 
ordinarily  be  deemed  sufiicient.  It  may,  therefore,  be  made  upon  a 
mere  soliciting  agent  of  an  insurance  company  where  the  statute 
authorizes  it.^^  In  view  of  the  fact  that  the  word  ''agency"  in  the 
Georgia  code  was  changed  to  '"agent,"  the  venue  of  a  suit  against 
an  insurance  company  was  thereafter  determined  by  the  fact  of  the 
insurer  having  an  "agent"  or  place  of  doing  business  in  the  county, 
so  that  service  became  perfected  upon  the  insurance  company  by 
leaving  a  copy  of  the  writ  or  petition  with  the  agent. ^*  Under  a 
statute  providing  that  if  the  defendant  be  a  foreign  insurance  cor- 
poration an  action  may  be  brought  against  it  in  any  county  where 
the  cause  of  action  or  some  part  thereof  arose,  and  that  if  the  defend- 

"  See  §  328  herein,  and  notes.  Ins.  Co.  7  S.  Dak.  644,  58  Am.  St. 

As  to   compelling   designation   by  Rep.  860,  65  N.  AV.  27.     See  §  328 

foreign  corporation  of  person  upon  herein. 

whom  process  may  be  served  as  con-        ^*  Great   Eastern   Casualty   Co.   v. 

dition   of   right   to   do   business,   see  Haynie,  16  Ga.  App.  643,  85  S.  E. 

note  in  1  L.R.A.(N.S.)  558.  938;    acts    1<K)2,    p.    53    (Civ.    Code 

"  City  Fire  Ins.  Co.  V.  Carrugi,  41  11)10,   sec.    2563),   amd'g   Civ.    Code, 

Ga.   660.     Jiut  see   Continental   Ins.  1895,  sec.  2145;  Peters  v.  Queen  Ins. 

Co.  v.  Mansfield,  45  Miss.  311.  Co.  137  Ga.  440,  73  S.  E.  664. 

^'  Gude  V.  Dakota  Fire  &  Marine 
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ant  is  an  incorporated  insurance  corporation,  and  the  action  is 
brought  in  a  comity  in  which  there  is  an  agency,  the  service  may  be 
made  on  the  chief  officer  of  such  agency,  such  corporation  may  be 
sued  and  process  served  upon  its  agent,  though  the  cause  of  action 
is  not  based  on  a  contract  of  insurance  and  did  not  arise  within  the 
state,"  and  wliere  a  person  with  power  of  attorney  from  the  com- 
pany was  appointed  its  agent  for  tlie  city  of  New  York  to  procure 
insurance,  service  of  process  upon  him  was  held  valid. ^^ 

Service  upon  a  broker  gives  the  court  jurisdiction  where  he  sends 
applications  to  the  insurer  both  before  and  after  service  of  process 
and  said  applications  are  accepted  by  the  insurer,  who  writes  poli- 
cies and  sends  them  to  the  broker  for  delivery  who  delivers  them, 
collects  the  premiums  and  retains  his  commissions  with  insurer's 
knowledge  and  approval."  If  a  foreign  company  makes  contracts 
within  a  state  which  it  may  also  enforce  therein,  it  is  bound  to  take 
notice  of  process  served  upon  its  agent  to  whom  it  has  intrusted  the 
management  of  such  business  within  the  state."  But  service  on 
an  agent  or  representative  of  a  foreign  corporation  authorized  to  do 
business  in  the  state  does  not  constitute  service  on  the  corporation 
principal  there  being  no  provision  in  the  code  to  that  effect.^^ 

If  a  statute  provides  that  before  a  foreign  company  can  trans- 
act business  within  a  state  it  shall  file  an  agreement  with  a  state 
officer ;  that  any  legal  process  served  upon  such  public  official  shall 
be  of  the  same  effect  as  if  served  upon  the  company,  the  company 
is  held  to  be  estopped  from  saying  that  such  agreement  has  not 
been  filed,  or  that  such  service  has  not  been  assented  to  wdiere  it  has 
transacted  business  within  the  state.2°  If  a  foreign  insurance  com- 
pany consents,  upon  coming  into  the  state  to  do  business,  that 
sei-x-ice  of  process  upon  the  state  insurance  commissioner  shall  be 
valid  service  upon  such  company,  such  consent  to  service  is  not 
limited  to  the  time  when  the  company  is  soliciting  business  with- 
in the  state,  but  extends  to  all  business  done  while  there,  and  so 
lono-  as  a  policy  issued  by  it  remains  in  force,  or  loss  thereunder 

15  German  Ins  Co.  v.  First  Nat.  Ins.  Co.  47  Ind.  App.  602,  94  N.  E. 
Bank,  58  Kan.  86,  62  Am.  St.  Rep.    1053,  40  Ins.  L.  J.  1428. 

601    48  Pac.  592.  ^^  Gibbs  v.  Queen  Fire  Ins.  Co.  63 

On  serviee  of  process  in  action  not  N.  Y.  114,  20  Am.  Rep.  513,  5  Ins. 

arising    out    of    business    transacted  L.  J.  225. 

witliin  the  state  upon  the  agent  of  a  ^^  Castell  v.  Sterling  Fire  Ins.  Co. 

foreig-n    corporation    appointed    pur-  126  N.  Y.  Supp.  692. 

suant  to  statute  to  receive  service,  see  ^o  Ehrman   v.   Teutonia  Ins.   Co.  1 

note  in  L.R.A.1916F,  410.  Fed.  471,  1  McCrary,  12:3.     See  also 

16  Bain  &  Brinckerhotf  v.  Globe  Lafayette  Ins.  Co.  v.  French,  18 
Ins.  Co.  9  How.  Pr.  (X.  Y. )  448.  How.  (59  U.  S.)  404,  15  L.  ed.  451. 

"  McCord  v.  Illinois  National  Fire 
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remains  unsatisfied,  such  consent  to  service  is  binding  on  the  com- 
pany.^ And  where  a  statute  provides  for  the  appointment  of  the 
superintendent  of  the  insurance  department  by  a  company  to  re- 
ceive service  of  process,  it  is  held  under  the  New  York  law,  in  the 
absence  of  a  special  provision,  that  such  appointment  need  not  be 
authenticated  in  any  pai'ticular  manner  or  even  in  such  a  manner 
as  to  permit  of  its  being  read  in  evidence  in  an  action  upon  the 
policy.^ 

The  written  appointment  of  the  superintendent  of  insurance  as 
its  attorney  to  receive  service  of  process  required  to  be  filed  in  his 
office  may  be  revoked  and  is  revoked  by  a  proper  resolution  of  insur- 
er's directors  and  notice  thereof  to  the  superintendent,  after  the 
company  had  for  more  than  five  years  ceased  to  do  business  in  the 
state  and  its  policies  there  had  expired.  In  such  case  the  refusal 
of  the  superintendent  to  recognize  the  revocation  does  not  make 
valid  a  service  of  summons  upon  him  thereafter  as  it  is  void  as  to 
all  who  cannot  show  that  as  to  them  it  is  valid.^  An  insurance 
company  upon  withdrawing  from  a  state  may  revoke  its  appoint- 
ment of  the  insurance  commissioner  as  its  agent  to  receive  service 
of  process  so  far  as  claims  of  citizens  of  other  states  are  concerned 
Avhich  are  assigned  after  withdrawal  to  residents  of  the  state  for 
collection,  although  the  power  of  attorney  provides  that  it  is  irrevo- 
cable so  long  as  any  liability  of  the  company  should  remain  out- 
standing in  "the  state.*  And  after  a  foreign  surety  company  has 
withdrawn  from  the  state  if  it  executes  and  delivers  a  bond  for 
the  performance  of  a  contract  therein  such  act  constitutes  doing 
business  in  the  state,  and  where  the  commissioner  of  insurance 
had  been  appointed,  in  conformity  with  the  statute,  as  the  attorney 
of  the  company  to  receive  service  of  process,  such  authority  to  con- 
tinue as  long  as  any  liability  remained  outstanding  in  the  state 
against  the  company,  the  service  of  process  may  be  made  upon 
such  commissioner  even  though  he  had  accepted  the  company's 
withdrawal  from  the  state.*     But  the  authority  of  the  agent  of  a 

On   service  on  insurance   commis-  ■*  Hunter  v.   Mutual    Reserve  Life 

sioner  for  foreign  company,  see  note  Ins.   Co.   218   U.    S.   573,   54  L.   ed. 

in  23  L.R.A.  499.  1155,   31    Sup.    Ct.   127,   30    L.R.A. 

iGermania  Ins.  Co.  v.  Ashby,  112  (N.S.)  686. 

Ky.  303,  99  Am.  St.  Rep.  29^,  65  S.  On  revocation  by  foreign  corpora- 

W.  611.  tion  of  appointment  of  attorney  or 

^Lafflin  v.  Travelers'  Ins.  Co.  121  agent   to  receive  service  of  in-ocess, 

N.  Y.  713,  24  N.  E.  934,  3  Silvernail  .see  note  in  30  L.R.A. (N.S.)  678. 

Ct.  App.  59,  rev'g  56  Hun,  642,  9  N.  ^  Bankers'  Surety  Co.  v.  Town  of 

Y.  Supp.  952,  30  N.  Y.  St.  R.  1021.  Holly,  219  Fed.  96,  134  C.  C.  A.  536. 

3  Badger  v.  Helvetia-Swiss  Fire 
Ins.  Co.  120  N.  Y.  Supp.  161,  136 
App.  Div.  7,  39  Ins.  L.  J.  40(). 
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foreign  company  cannot  be  revoked  jnst  before  the  brinoing  of  the 
suit,  so  as  to  defeat  the  plaintiff's  right  to  sue  in  .the  state  within 
which  the  agent  acted.^ 

§  3707.  Consolidation  of  actions. — Where  several  actions  are 
brouuht  by  the  same  i)arty  plaintiff  or  against  the  same  party 
defendant  which  would  involve  the  same  questions  dependent  upon 
the  same  evidence  and  to  which  the  same  defense  may  be  made, 
they  may  be  consolidated.  Such  act  is,  however,  held  to  be  within 
the  discretion  of  the  court,' 

§  3708.  Interrogatories. — Where  interrogatories  are  filed  for  the 
purpose  of  discovery  in  an  action  upon  a  contract  of  insurance 
where  the  policy,  though  filed  and  signed,  had  not  been  delivered, 
the  company  must  furnish  a  copy  of  such  policy  if  called  for  in 
the  interrogatories.® 

§  3709.  Order  of  reference  of  case.— There  cannot  be  a  compul- 
sory reference  of  the  issues  in  an  action  upon  an  insurance  policy 
where  the  defense  raises  a  charge  of  fraud.^  Where  the  policy 
provides  for  a  reference  to  three  men  the  court  may,  it  is  held, 
notwithstanding  such  provision,  send  the  case  to  an  auditor." 

§  3710.  Admission  of  newly  discovered  evidence  after  evidence 
had  closed.— Newly  discovered  evidence  has  been  held  admissible 
where  the  case  has  been  closed  except  instructions  to  the  jury,  where 
such"  evidence  could  not  have  been  discovered  before  and  where  the 
opposite  party  is  not  taken  by  surprise." 

6  Michael  v.  Mutual  Ins.  Co.  of  lowed :  Viele  v.  Germania  Ins.  Co.  26 
Nashville,  10  La.  Ann.  737.  Iowa,  9,  96  Am.  Dec.  83.     This  ease 

■^  Witherlee  v.  Ocean  Ins.  Co.  24  was  appealed  and  the  decision  allow- 
Pick.  (41  Mass.)  67;  HoUinsworth  v.  ing  the  motion  was  sustained  by  a 
Broderick,  4  Ad.  &  E.  646,  6  Nev.  &    divided  court. 

M  240,  1  H.  &  W.  691.  In  Wither-  »  go  held  in  Baxter  v.  Massassoit 
lee  v.  Ocean  Ins.  Co.  24  Pick.  (41  Ins.  Co.  13  Allen  (95  Mass.)  320. 
Mass.)  67,  it  was  held  that  such  order  ^  McLean  v.  East  River  Ins.  Co.  8 
would  be  made  in  such  a  case  at  the  Bosw.  (N.  Y.)  700. 
request  of  one  partv  though  the  other  "  Clement  v.  British  American  As- 
objected  thereto.  But  in  England  it  surance  Co.  141  Mass.  298,  5  N.  E. 
has  been  held  that  the  court  will  not    847. 

make  the  order  at  tlie  motion  of  one  "  St.  Louis,  Arkansas  &  Texas  Ry. 
party  if  the  other  objects:  McGregor  Co.  v.  Fire  Association  of  Philadel- 
V.  Horsfall,  3  M.  &  W.  320,  7  L.  phia,  55  Ark.  163,  18  S.  W.  43.  In 
J.  Ex.  N.  S.  71,  6  D.  P.  C.  338,  2  this  ease  evidence  had  been  intro- 
Jur.  257;  Doyle  v.  Anderson,  1  Ad.  duced  by  insurer  that  shortly  after 
&  E.  635,  4  Nev.  &  M.  873.  Where  the  defendant's  engine  passed  smoke 
the  plaintiff  was  insured  in  four  com-  was  seen  issuing  from  the  cotton 
panics  under  the  same  policy  and  which  was  destroyed.  The  evidence 
for  the  same  loss  in  an  action  involv-  had  closed  and  just  before  instruc- 
ing  the  same  defense,  a  motion  to  tion  of  the  jury  the  counsel  for  de- 
consolidate  the  actions  against  the  fendant  asked  permission  to  intro- 
four   defendants   was   made   and   al-   duce  evidence  to  the  effect  that  smoke 
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§  3710a.  Whether  question  for  court  or  jury. — Questions  and 
answer  as  to  spitting  of  blood  and  consultation  with  a  physician  are 
held  so  far  material  that  the  question  of  materiality  must  be  deter- 
mined by  the  court  and  not  the  jury.^^  The  rule  that  materiality 
of  facts  is  for  the  jury  should,  however,  be  qualified  to  this  extent, 
that  while  good  faith  and  materiality  are  ordinarily  a  question  for 
the  jury  when  such  materiality  is  of  a  doubtful  character,  still  if 
the  evidence  is  clear  or  uncontrovertible,  or  if  the  statements  relate 
to  matters  intrinsically  palpable  and  essentially-  material  and  said 
statements  are  absolutely  and  visibly  false,  or  what  is  stated  is  so 
clearly  material  that  reasonable  minds  cannot  differ  about  it,  or 
so  clearly  material  that  there  is  nothing  left  for  the  jury  to  pass 
upon,  then  the  question  of  materiality  should  not  be  submitted  to 
the  jury.^^  And  under  an  application  stipulation  which  would 
require  a  material  misrepresentation  to  avoid  the  policy  and  whicli 
provides  that  it  will  be  void  if  the  applicant's  statement  is  untrue  in 
any  particular  which  would  have  caused  his  rejection  if  true,  the 
construction  is  for  the  court. ^*  And  where,  from  the  nature  of 
the  questions  and  answers  in  the  application  they  are  clearly  mate- 
rial and  the  answers  are  absolutely  false,  the  materiality  is  for  the 
court  and  not  for  the  jury.^^ 

Whether  an  answer  as  to  health  and  services  of  physician  is  inten- 
tional and  a  concealment  is  for  the  jury;^^  and  if  there  is  any 
evidence  showing  that  the  death'  of  an  insured  person  may  have 
rasulted  from  negligence,  accident,  or  suicide,  it  is  for  the  jury 
to  say  how  it  occurred ;  ^"^  so  unless,  upon  the  evidence,  there  could 
not  reasonably  be  two  opinions  as  to  the  cause  of  death,  the  ques- 
tion must  be  submitted  to  the  jury ;  ^^  and  it  may  constitute  harm- 
less error  to  submit  the  case  to  the  jury,  even  though  the  evidence 
sufhciently  shows  a  breach  of  warranty  and  there  is  a  motion  to 

was    seen    issuing    from    the    cotton    Colo.  428,  116  Pac.  154,  40  Ins.  L.  J. 

prior  to  the  passing  of  the  engine,    1717. 

announcing  that  he  had  not  known  of        ^*  New   Era    Assoc,    v.   Maetavish, 

such  evidence  before  and  could  not    133  Mich.  68,  10  Det.  L.  N.  109,  94 

previously  discover  it.     The  court  on    N.  W.  599. 

appeal  held  that  the  refusal  to  admit       ^*  Lutz  v.   ]\Ietro2)olitan   Life   Ins. 

such  evidence  was  an  abuse  of  dis-    Co.  186  Pa.  527,  40  Atl.  1104. 

cretion  where  it  did  not  appear  that        ^'^  McGovern  v.  Supreme  Court  of 

the  plaintiff  was  taken  bv  surprise.        Independent  Order  of  Foresters,  104 

^2Lutz   V.    Metropolitan    Life    ins.    Wis.  173,  80  N.  W.  603. 
Co.  186  Pa.  527,  40  Atl.  1104.  "  Hale  v.  Life  Indeumity  &  Invest- 

^3  FJdelitv   Mutual   Life   Assoc,   v.    raent  Co.  61  Minn.  516,  52  Am.  St. 
Harris,  94  Tex.  25,  57  S.  W.  635,  29  Rep.  616,  62  N.  W.  1108. 
Ins.  L.  J.  769,  86  Am.  St.  Rep.  813;        "  (^ox  v.  Royal  Tribe.  42  Ore.  365, 
Connecticut  Fire  Ins.  Co.  v.  Colorado   95  Am.  St.  Rep.  752,  60  L.K.A.  620, 
Leasing,   Mining   &    Milling    Co.    50    71  Pac.  73. 
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direct  a  verdict;"  So  the  materiality  of  a  representation,  in  aii 
application :  for  fire  insurance,  is  a  question  for  the  jury,  upon  the 
evidonee,  and  its  findinj;  tlieroon  under  ])ropcr  instructions  will  not 
be  disturbed  on  a[)i)eal.^'' 

It  is  also  a  question  for  the  jury  whether  answers  relalin.o-  to  the 
dimensions  and  materials  of  a  building  were  misrepresentations  of 
facts  material  to  tlie  risk ;  ^  whether  answers  as  to  the  excessive  use 
of  intoxicants  or  the  impairment  of  health  thereby;  2  the  truth- 
fulness of  an  answer  as  to  keeping  merchandise  and  sales  accounts;  ' 
the  waiver  of  forfeiture  for  incumbrances;*  and  if  the  evidence  as 
to  age  is  conflicting  it  is  a  proper  question  for  the  jury."  Again, 
if  the  appUcation  to  a  benefit  society  gives  the  applicant's  age 
according  to  the  best  of  his  "knowledge  and  belief,"  and  a  recovery 
is  sought  upon  the  policy,  the  application  being  made  a  part  there- 
of, his  good  faith  in  answering  should  be  submitted  to  the  jury.  If 
the  answer  was  made  in  good  faith,  the  applicant  believing  it  to 
be  true  from  his  best  knowledge  upon  the  subject,  then  the  plaintiflf 
would  be  entitled  to  recover  as  against  the  plea  of  the  falsity  of  the 
answer ;  but  if  on  the  contrary,  the  answer  did  not  state  the  matter 
thereof  truly,  and  intentionally  did  not  state  it  truly  to  his  best 
knowledge  and  belief,  then  the  plaintiff  would  not  be  entitled  to 
recover  as  against  such  a  plea.^  The  question  of  the  materiality  of 
a  representation  as  to  age  where  there  is  a  slight  discrepancy  between 
it  as  stated  and  the  true  age,  is -also  one  for  the  jury,  although  the 
materiaUty  of  a  representation  may  be  a  question  of  law  in  certain 
casesJ     It  is  held,  howe^er,  that  the  risk  is  increased  and  made 

1?  Ames  V.  Manhattan  Life  Ins.  Co.  ^  Landes  v.  Safety  Mutual  Fire 
58  N.  Y.  Supp.  244,  40  App.  Div.  Ins.  Go.  190  Pa.  536,  42  Atl.  961,  28 
4(55  Ins.  L.  J.  568. 

20  Manufacturers'      &     Merchants'       *  Walker  v.   Phoenix  Ins.   Co.  156 
Mutual  Ins.  Co.  v.  Zeitinger  168  111.    N.  Y.  628,  51  N.  E.  392. 
286    61  Am.  St.  Rep.  105,  48  N.  E.        ^  Breese  v.  Metropolitan  Life  Ins. 
279'  Co.    (Corbett    v.    Metropolitan    Life 

^Landes  v.  Safety  Mutual  Fire  Ins.  Ins.  Co.)  55  N.  Y.  Supp.  775,  37  App. 
Co  190  Pa.  536,  42  Atl.  961,  28  Ins.  Div.  152 ;  Evans  v.  Modem  Wood- 
L   J.  568.  men  of  America,  149  Mo,  App.  166, 

On    misrepresentations    as    to    di-   129  S.  W.  485. 
mensions  of  insured  building,  see  note       ^  Q'Connell   v.    Supreme    Conclave 
in  20  L.K.A.(N.S.)  340.  Knights  of  Damon,  102  Ga.  143,  66 

2  Keefe  v.  Supreme  Council  Catho-    Am.  St.  Rep.  159,  28  S.  E.  282. 
lie   Mutual  Benefit  Assoc.   64  N.  Y.        On  effect  of  qualifying  statements 
Supp.  1012,  52  App.  Div.  616.  or  warranties  by  words  to  ''best  of 

On  question  for  jury  as  to  breach  my  knowledge  and  belief"  or  words 
of  provision  in  insurance  policy  for-  of  like  import,  see  note  m  43  L.R.A. 
bidding  use  of  intoxicating  liquor,  see    (N.S.)   431. 

notes   in    15    L.R.A. (N.S.)    212;    25       '  Spenee  v.   Central  Accident  Ins. 
LRA{NS)124L  Co.    236   111.   444,   19    L.B.A.(N.S.) 
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material  as  a  matter  of  law  by  understatement  of  age/  and  that 
the  policy  is  thereby  avoided  ab  initio.^  In  order  to  determine 
whether  an  insurance  by  a  creditor  upon  tlie  life  of  his  debtor  is 
disproportioned  to  the  debt  or  not,  evidence  of  such  debtor's  age, 
of  his  expectancy  of  life,  and  of  the  cost  of  maintaining  the  policy 
during  that  period,  is  not  only  proper,  but  essential,  and  these 
facts  when  put  in  evidence  are  sufficient  to  carry  the  case  to  the 
jury.^°  So  whether  the  premium  has  Ijeen  actually  paid  or  not, 
notwithstanding  a  receipt  therefor,  may  be  one  for  the  jury  ,^^ 
and  when,  in  an  action  upon  a  certificate  of  membership  in  a  bene- 
fit society,  the  defense  of  nonpayment  of  the  fee  required  as  a  con- 
dition precedent  to  membership  is  relied  upon,  and  it  is  shown  that 
the  association  had  forwarded  a  certificate  to  the  deceased,  whose 
account  as  its  agent  was  in  a  confused  condition,  and  who  had 
received,  as  an  overpayment  part  of  a  remittance  sent  him  as  its 
agent,  after  it  had  received  from  him  an  instalment  of  annual  dues, 
published  his  name  in  a  list  of  members,  and  had  levied  a  mortuary 
assessment  on  him  as  if  he  were  a  member,  the  jury  is  warranted  in 
finding  that  the  certificate  was  issued  on  credit,  that  the  fee  had 
been  paid,  or  its  payment  waived  as  a  condition  precedent. ^^  Again, 
where  a  notice  of  the  injury  was  not  given  until  fifty  days  after 
it  was  suffered,  the  question  of  reasonable  time  is  for  the  jury  in 
view  of  the  evidence  and  the  condition  of  the  assured,  and  the 
appellate  court  cannot,  therefore,  regard  as  harmless  an  instruction 
that  the  insurer  had  waived  its  right  to  urge  the  not  giving  of  the 
notice  within  a  reasonable  time  by  denying  its  liability  and  placing 
its  denial  on  another  ground ;  "  and  if  one  defense,  in  an  action  on 
an  insurance  policy,  is  that  the  insured  had  parted  with  an  interest 
in  the  insured  property  before  the  policy  was  issued,  the  question 
as  to  whether  he  was,  at  the  time,  the  owner,  is  a  proper  one  for 
the  jury,  where  the  evidence  is  conflicting,  and  their  finding  upon 

88n,  86  N.  E.  104,  38  Ins.  L.  J.  87,  441,  3  L.R.A.(N.S.)  114,  105  N.  AV. 

rev'g   Central   Accident   Ins.    Co.    v.  408. 

Spence,  —  111.  App.  — ,  38  Chic.  Leg.  1°  Ulrich  v.  Reinoehl,  143  Pa.  238, 

N.    316;    Coughlin    v.    Metropolitan  13  L.R.A.  433,  24  Am.  St.  Rep.  34, 

Life  Ins.  Co.  189  Mass.  538,  76  N.  E.  22  Atl.  862. 

192.    See  §  3710a  herein.  ^^  Security  Mutual  Life  Ins.  Co.  v. 

8  Dolan   V.   Mutual    Reserve   Fund  Kleutsch,  169  Fed.  104,  95  C.  C.  A. 

Life  Assoc.  173  Mass.  197,  53  N.  E.  432. 

398;  Taylor  v.  Grand  Lodge  Ancient  ^^  Bankers    &    Merchants    Mutual 

Order    United    Workmen,    96    Minn.  Benefit  Assoc,  v.  Stapp,  77  Tex.  517, 

441,  3  L.R.A.(N.S.)  114,  105  N.  W.  19  Am.  St.  Rep.  772,  14  S.  W.  168. 

408.  ^^  yVAmi    Life    Ins.    v.    Fitzgerald, 

STavlor  v.   Grand  Lodge  Ancient  165  Ind.  317,  1  L.R.A.(N.S.)   422n, 

Order    United    Workmen,    96    Minn.  112  Am.  St.  Rep.  232,  75  N.  E.  262. 

6069 


§  3710a  JOYCE  ON  INSURANCE 

ihi.s  i^^ue  will  not  be  disturbed."  So  under  a  fire  policy  providing 
that  it  shall  be  forfeited  by  any  change  in  the  use  or  condition  of 
the  insured  premises  increasing  the  degree  of  risk,  the  question 
whether  or  not  there  has  been  such  negligent  use  of  the  insured 
]iroperty  as  to  materially  increase  the  risk  and  thus  cause  the  loss, 
should  be  submiltcd  to,  and  detonuinod  by  ihc  jury,  when  the 
evidence  is  such  as  to  raise  a  serious  doubt. ^^  Whether  arbitration 
of  a  fire  insurance  loss  failed  on  account  of  the  fraud  of  either  party, 
and  whether  delay  and  failure  to  demand  an  appraisal  or  to  proceed 
therewith  in  a  reasonable  time,  if  agreed  upon,  constitute  a  waiver, 
are  questions  for  the  jury  to  detcrniine.^^ 

But  the  determination  of  the  point  whether  or  not  the  question 
is  one  for  the  jury,  is  that,  if  ordinary  minds  might  differ  as  to 
the  conclusions  which  might  be  drawn  from  the  testimony,  then 
it  must  be  submitted  to  it.  If,  however,  loss  of  an  inventory  is 
occasioned  by  the  negligence  of  assured's  servants  the  question  of 
substantial  compliance  is  properly  taken  from  the  jury.^'  And  a 
noncompliance  with  the  bookkeeping  clause  is  as  a  matter  of  law  a 
breach  of  contract  in  the  absence  of  waiver  or  estoppel.^^ 

Having  in  view,  however,  the  date  of  acceptance  of  the  policy, 
what  constitutes  the  "last  preceding  inventory"  may  under  the  evi- 
dence be  a  question  for  the  jury,  so  that  an  instruction  to  find 
for  the  plaintiff'  will  be  error ;  ^^  and  whether  merchandise  and 
sales  accounts  were  kept  as  stipulated,  is  for  the  jury  to  determine  j^" 
so  the  question  whether  the  inventories,  books  and  papers  required 
by  the  iron-safe  clause  to  be  produced  for  insurer's  inspection,  are 
produced  within  a  reasonable  time,  is  one  for  the  jury;  ^  and  it  is 
a  question  for  the  jury  whether  assurer's  agents  \yere  empowered 
to  receive  notice  of  a  breach  of  the  inventory  clause,  and  whether 
a  nonwaiver  agreement  was  entered  into  prior  or  subsequent  to 
such  notice,^ 

1*  Oakland  Home  Ins.  Co.  v.  Bank  ^^  Scottish  Union   &  National  Ins. 

f)f  Commerce,  47  Neb.  717,  36  L.R.A.  Co.  v.  Weeks  Drug  Co.  55  Tex.  Civ. 

073,  58  Am.  St.  liep.  063,  66  N.  W.  App.  263,  118  S.  W.  1086,  38  Ins.  L. 

646.  J-  804. 

15  Adair  v.  Southern  Mut.  Ins.  Co.  ^^  Queen  City  Ins.  Co.  v.  Long,  — 
107  Ga.  297,  72  Am.  St.  Rep.  122,  45  Tex.  Civ.  App.  — ,  132  S.  W.  82. 

L  R  A    204    33  S    E.  78.  ^°  Landes   v.    Safety   Mutual    Fire 

16  Providence  Washington  Ins.  Co.  Ins.  Co.  190  Pa.  536,  42  Atl.  961,  28 
V.  Wolf,  168  Tnd.  690,  120  Am.  St.    Ins.  L.  J.  564. 

Rep.  395,  80  N.  E.  26.  i  Continental  Ins.  Co.  v.  Rosenberg, 

"  A¥estern  Assur.  Co.  v.  Kemendo,  7    Pennewill's    (Del.)    174,    74    Atl. 

94  Tex.  367,  60  S.  W.  661,  30  Ins.  L.  1073,  39  Ins.  L.  J.  392,  402. 
J   402,  407,  rev'g  Kemendo  v.  West-       ^  Robinson  v.  ^tna  Ins.   Co.  128 

em  Assur.  Co.  —  Tex.  Civ.  App.  — ,  Ala.  477,  30  So.  665. 
57  S.  W.  293. 
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§  3711.  Instructions  to  jury. — The  court  should  refuse  an  in- 
struction upon  any  particular  point  concerning  which  no  evidence 
has  been  introduced,^  and  the  judge's  charge  should  not  contain 
anything  based  upon  an  assumption  that  either  party  has  complied 
with  the  terms  of  the  contract.  So  where  the  jury  was  instructed 
that  if  they  believed  that  the  damage  had  not  been  repaired  within 
the  time  allowed  in  the  policy  or  the  amount  of  loss  paid,  then  the 
plaintiff  was  entitled  to  recover,  such  instruction  was  held  erroneous, 
as  assuming  that  the  plaintiff  had  complied  with  the  conditions  of 
the  contract.*  A  charge  may  correct  errors  in  the  admission  of 
evidence;  as  where  evidence  was  admitted  bearing  on  points  other 
than  the  question  in  controversy,  it  was  held  that  an  instruction 
to  the  jury  that  there  was  only  one  question  involved  in  the  case 
would  correct  the  admission  of  such  evidence.^  An  instruction 
upon  questions  not  within  the  case  may  be  ignored  by  the  jury. 
So  in  an  action  upon  a  benefit  certificate  a  charge  to.  the  jury  that 
if  they  found  for  the  plaintiff  the  amount  of  her  damages  should 
be  the  amount  of  one  assessment  may  be  ignored,  as  the  question 
of  damages  is  not  within  the  issues  of  the  case,  and  a  verdict  for 
the  amount  of  the  certificate  will  not  be  disturbed.^  And  an  in- 
struction should  not  determine  any  fact  which  is  for  the  jury  to 
decide.  Thus,  where  a  policy  was  upon  "cargo,"  and  there  was 
conflicting  evidence  as  to  whether  according  to  mercantile  under- 
standing "cargo"  included  livestock,  an  instruction  "that  insured 
was  guilty  of  a  concealment  fatal  to  the  policy,  provided  the  jury 
should  believe  that  the  risk  was  materially  increased  by  the  cargo 
being  mules  instead  of  a  dead  cargo,"  was  held  erroneous,  as  such 
instruction  determined  the  question  of  fact  for  the  jury,  and  thus 
threw  out  the  evidence  tending  to  show  that  "cargo"  included  live- 
stock.' If  a  policy  contains  a  stipulation  as  to  insurers  not  being 
liable  in  certain  instances  and  such  condition  is  in  issue  between 
the  parties,  evidence  being  given  to  show  a  breach  thereof,  the 
defendant  is  held  entitled  to  a  charge  substantially  in  the  words  of 
such  condition.*  Where  acts  constituting  waiver  were  not  pleaded, 
the  insured  was  held  not  entitled  to  an  instruction  as  to  the  effect 

'  New  Orleans  Ins,  Co,  v.  Piaggio,  ^  Southwestern      Mutual      Beneiit 

IG  Wall.    (83  U,  S.)   378,  21  L.  ed.  Assoc,  v.  Swenson,  49  Kan.  449,  30 

358.  Pile.  405. 

*  Franklin  Fire  Ins.  Co.  v.  Haniill,  '  Allegre's  Adm'rs  v.  Maryland  Ins. 

6  Gill  (Md.)  87,  5  Md.  170.  Co.  2  Gill  &  J.   (Md.)   13(j,  20  Am. 

5  ILirtford  Life  &  Annuity  Ins.  Co.  Dee.  424. 

V.  Unsell,  144  U.  S.  439,  36  L.  ed.  49G,  8  Ellsworth  v.  yEtna  Ins.  Co.  89  N. 

12  Sup.  Ct.  671,  21  Ins.  L.  J.  481.  Y.  18G. 
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(if  such  actv^  as  a  waiver  by  the  ooinpauy.^  IMany  policies  contain 
a  clause  as  to  pro  rata  lial)ilily  in  case  of  other  insurances,  the  loss 
being  less  than  the  total  amount  of  insurance.  In  an  action  on 
such  a  policy,  where  the  loss  docs  not  equal  the  total  amount  of 
the  policies,  the  jury  should  be  instructed  as  to  the  rule  in  regard 
to  pro  rata  liability,  though  such  clause  may  not  be  specially  set 
up  by  the  defendant.^"  If  each  statement  in  the  application  for 
a  policy  of  life  insurance  is  warranted  to  be  true,  and  some  of  them 
are  untrue,  and  the  policy  contains  provisions  that  it  shall  not  be 
varied  by  any  notice  or  representations  not  brought  to  the  actual 
knowledge  of  one  of  the  company's  principal  oflicers,  and  that 
there  shall  be  no  waiver  not  authorized  by  the  company,  and  suit 
is  brought  upon  the  policy,  the  defendant's  request  that  the  jury 
be  instructed  to  return  a  verdict  in  its  favor  should  be  granted,  if 
a  plain  breach  of  warranty  has  been  proved,  and  there  is  no  evi- 
dence that  such  breach  was  know^n  to  the  president  or  secretary  of 
the  company  until  after  the  death  of  the  insured. ^^ 

§  3712.  Instructions:  cases  where  not  erroneous. — An  mstruction 
to  the  jury,  in  an  action  upon  a  policy,  the  question  being  whether 
the  loss  was  partial  or  constructively  total,  that  if  they  found  for 
a  total  loss  they  should  state  the  item  of  damage  which  in  their 
opinion  exceeded  one-half  the  sum  insured,  is  not  erroneous  or 
irregular.^^  And  where  the  court  instructed  the  jury  in  effect  that 
the  presumption  was,  until  the  contrary  was  made  to  appear,  that 
the  policy  was  a  valid  legal  instrument  and  binding  upon  the 
defendant,  and  in  the  same  connection  the  court  added:  ''This 
is  only  one  form  of  saying  that  the  burden  of  proof  rests  upon  the 
defendant,  and  not  upon  the  plaintiff,  to  show  that  the  policy  is 
not  a  legal  and  binding  contract  as  it  purports  to  be,"  the  charge 
was  held  to  be  correct  as  a  whole.^^  Failure  of  the  court  to  instruct 
the  jury  with  reference  to  a  certain  provision  in  an  insurance  policy 
is  not  error  when  the  record  fails  to  show  affirmatively  that  such 
provision  was  brought  to  the  attention  of  the  court  before  the  sub- 
mission of  the  case.^*  Again,  where  the  i)olicy  stipulated  for  the 
estimate  of  goods  in  case  of  loss  to  be  made  according  to  "the  actual 
cash  value,"  and  the  judge  instructed  the  jury  to  assess  damages 
according  to  the  "fair  cash  value,"  such  instruction  was  held  no 

^  Continental    Ins.    Co.    v.    Coons  ^^  Orrok     v.     Commonwealth     Ins. 

(Ky.  Sup.  Ct.  1892)  14  Ky.  L.  Rep.  Co.  21  Pick.  (38  Mass.)  456,  32  Am. 

110  (abstract).  Dec.  271. 

^°  Hibernia  Ins.  Co.  v.  Stan-  (Tex.)  ^^  jjale  v.  Life  Indemnitv  &  Invest- 

13  S.  W.  1017.  ment  Co.  65  Minn.  548,  68  N.  W.  182. 

^^  Ward  V.  Metropolitan  Life  Ins.  ^*  Swedish-American    Ins.     Co.    v. 

Co.  66  Conn.  227,  50  Am.  St.  Rep.  80,  Knutson,  67  Kan.   71,  100  Am.   St. 

33  Atl.  902.  Rep.  382,  72  Pac.  526. 
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'error,  as  the  two  phrases  were  practically  synonymous. ^^  In  an 
action  upon  a  life  policy  the  defendants  objected  to  the  jurors 
inspecting  the  ruins  of  the  fire ;  and  an  instruction  that  such  objec- 
tion would  create  no  inference  in  favor  of  the  plaintiff's  calculation 
Avas  held  correct. ^^  Wliere  the  defendant  was  charged  with  burn- 
ing goods  with  intent  to  defraud  an  insurance  company,  a  refusal 
by  the  court  to  instmct  the  jury  that  the  defendant  should  be 
acquitted  unless  they  are  satisfied  that  the  goods  described  in  the 
indictment  were  set  directly  on  fire  by  the  defendant,  and  that  evi- 
dence that  other  property  than  that  described  was  set  fire  to  which 
communicated  to  the  goods,  was  not  sufficient  to  warrant  a  verdict 
of  guilty,  was  held  no  error."  So  a  refusal  in  a  case  to  instruct 
the  jury  that  "plaintiff  having  failed  to  give  the  notice  accompanied 
with  affidavit  as  and  in  the  manner  required  by  law,  he  is  barred 
from  maintaining  this  suit,''  was  held  no  error,  the  case  being 
submitted  solely  on  the  question  of  the  waiver  by  the  defendant  of 
its  right  to  notice  and  affidavit  of  loss.^^  Though  the  evidence 
tends  strongly  to  the  inference  that  an  insured  when  injured  by 
an  accident  was  incurring  a  risk  prohibited  by  the  policy  yet  the 
court  will  not  instruct  the  jury,  as  a  matter  of  law,  to  find  for  the 
insurer,  if  it  is  conceivable  that  he  was  injured,  while  not  incurring 
such  risk,^^  Again,  an  instruction  to  the  jury  that  the  mere  fact 
of  the  death  of  the  insured  did  not  warrant  the  presumption  that 
he  had  been  murdered,  but  that  such  inference  as  to  the  cause  of 
death  might  be  drawn  as  under  the  rules  of  evidence  would  justify, ' 
was  sustained.^"  Where  the  question  in  issue  was  whether  certain 
liquors  owned  by  the  insured  were  kept  for  sale  in  violation  of  the 
laws  of  the  state,  it  was  held  no  error  to  instruct  the  jur^'  that  if 
the  liquors  were  kept  by  the  insured  with  no  purpose  of  selling 
them  within  the  state,  or  with  the  purpose  of  selling  them  without 
the  state,  the  insured's  ownership  was  not  unlawful,  though  there 
was  no  evidence  of  an  intent  to  sell  them  outside  the  state.^  In 
construing  a  clause  in  a  policy  of  life  insurance,  which  provides 
that  ''the  insurance  shall  not  be  held  to  extend  to  any  cause  of 

15  Birmingham    Fire    Ins.    Co.    v.  ^^  Anthony  v.  Mercantile  Mut.  Aeei 

Pulver,  120  111.  329,  9  Am.  St.  Rep.  Assn.  162  Mass.  354,  44  Am.  St   Rep 

598,  18  N.   E.  804.  367,  26  L.R.A.  406,  38  N.  E.  073. 

1^  Schlessinger  v.   Springfield  Fire  20  Travelers'  Ins.  Co.  v.  McConkev 

&  Marine  Jns.  Co.   (Sup.  Ct.  N.  Y.)  127  U.  S.  661,  32  L.  ed.  308,  8  Sup 

31   N.   Y.   St.    Rep.   169,   58   N.   Y.  Ct.  1300. 

Super.  Ct.  112,  9  N.  Y.  Supp.  727.  ^  Erb  v.  Gennan  American  Ins.  Co. 

1' Commonwealth  v.  Andrews,  155  98  Iowa,  606,  40  L.R.A.  845,  67  N  W 

:\rass.  321,  28  N.  E.  1124.  Kep.  583. 

1*  Harris    v.    Plui'nix    Ins.    Co.    85 
Iowa,  238,  52  X.  W.  128. 
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death  the  nature,  cause,  or  manner  of  which  is  unknown  or  inca- 
pable of  direct  or  positive  proof,"  the  court  may,  in  a  case  where 
there  is  circumstantial,  but  not  direct,  evidence  of  the  manner  of 
the  death  of  the  insured,  charce  the  jury  that  they  may  find  any 
fact  proven  which  may  rightfully  and  reasonably  be  inferred  from 
the  evidence.^ 

§  3713.  Instructions:  cases  where  erroneous. — Tt  is  error  to  in- 
struct the  jury  u|)on  the  lo^■al  effect  of  contract  limitations  where 
such  question  is  not  presented  to  the  court  by  the  ])leadings.'  And 
when  the  policy  provided  that  the  company  would  only  pay  two- 
thirds  of  the  cash  value  of  the  buildings  insured,  an  instruction  to 
the  jury  ignoring  such  provision  was  held  erroneous.*  So  where 
the  defense  was  an  unauthorized  use  of  the  premises  insured  so  as 
to  increase  the  risk,  it  was  held  error  to  instruct  the  jury  that  to 
a\oid  the  policy  such  unauthorized  use  must  not  only  have  in- 
crea.sed  the  risk,  but  also  have  contributed  to  or  caused  the  loss.^ 

Again,  where  the  insurer  was  not  to  be  liable  beyond  the  ''actual 
cash  value"  of  the  property  destroyed,  and  the  jury  were  instructed 
that  they  might  find  for  the  plaintiff  the  "fair  market  value"  of  the 
property  destroyed,  it  was  held  that  the  instruction  was  not  error, 
the  two  expressions  being  equivalent.^  And  where  a  certain  stock 
of  goods  covered  by  a  fire  policy  were  destroyed,  it  was  held  error 
to  charge  the  jury  that  the  amount  stated  in  the  policy  is  prima 
facie  the  insurable  value  of  the  property  at  the  date  of  the  policy, 
since  the  burden  is  then  placed  upon  the  defendant  of  show^ing 
that  its  value  was  less,'''  In  Texas,  in  an  action  upon  a  policy  which 
provided  that  payment  should  be  made  within  sixty  days  after 
furnishing  proofs  of  loss,  the  question  of  waiver  arose.  The  in- 
struction was  given  that  unless  a  w^aiver  was  found  by  the  jury  they 
could  not  render  a  verdict  for  the  plaintiff,  and  there  was  also  a 
■subsequent  instruction  that  if  they  did  find  for  the  plaintiff  interest 
should  be  computed  from  sixty  days  after  the  fire.  The  latter 
instruction  was  held  not  erroneous  as  assuming  the  existence  of  a 
waiver,  but  it  was  erroneous  as  not  stating  that  no  cause  of  action 
would  accrue  under  the  policy  until  sixty  days  after  the  waiver,  and 
that  interest  should  be  computed  from  the  time  when  the  cause 

2  Insurance     Co.     v.     Bennett,    90        ^  Martin    v.    Capital    Ins.    Co     85 
Tenn.  256,  25  Am.  St.  Rep.  685,  16    Iowa,  643,  52  N.  W.  534. 

8.  W.  723.  6  Manchester  Fire  Ins.  Co.  v.  Sim- 

3  Barber  v.  Tire  &  Marine  Ins.  Co.    mons,  12  Tex.  Civ.  App.  607,  35  S 
of  Wheeling,  16  W.  Va.  658,  37  Am.    W.  722. 

Rep,  800.  ''^Warshawky    v.    Anchor    Mutual 

*  American   Ins.   Co.   v.   Crawford,   Fire  Ins,  Co.  98  Iowa,  221,  67  N   W 
89  111.  62.  237. 
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of  action  accrued.*  Instruction  to  jury  that  if  the  agent  of  the 
insurer  after  knowing  that  the  property  was  overvahied  in  the 
apphcation  requested  the  assured  to  make  out  preliminary  proofs, 
and  present  vouchers  in  support  of  his  claim,  and  thereby  put  him 
to  trouble  and  expense,  then  the  right  to  urge  such  overvaluation 
as  a  defense  was  waived,  is  erroneous  in  this,  that  it  omits  the 
element  of  intent  in  the  overvaluation.  Not  until  the  insurer  or 
its  agents  had  notice  of  an  intentional  overvaluation  was  it  advised 
of  any  cause  of  resistance.  Therefore,  prior  to  such  time,  it  could 
not  be  guilty  of  bad  faith  in  advising  the  assured  to  proceed  to 
comply  with  his  policy  by  making  proper  proofs  of  loss.^  In 
Alabama  the  company  set  up  the  defense  that  certain  answers 
given  as  to  ownership  were  untrue.  In  rebuttal,  evidence  was 
given  by  the  plaintiff  tending  to  show  that  the  answers  had  been 
correctly  given  to  the  agent  of  the  company,  who  had  written  down 
answers  contrary  to  those  actually  given.  The  court  charged  that 
"the  fact  that  the  questions  were  asked  and  answered  by  plaintitT's 
agent  stating  that  plaintiff  was  the  sole  owner  is  a  proper  matter  to 
look  to  in  determining  whether  the  defendant's  agent  was  correctly 
informed  as  to  the  ownership."  The  instrviction  was  held  erro- 
neous, in  that  it  withdrew  from  the  jury  evidence  as  to  the  fact 
that  assured  had  given  correct  answers  which  the  defendant's  agent 
had  not  written  down.^°  Where  the  policy  contained  a  warranty 
as  to  the  occupation  of  the  premises,  and  there  was  evidence  to  go 
to  the  jury  as  to  the  waiver  of  the  conditions,  it  was  held  that  the 
court  could  not  instruct  the  jury  that  they  would  not  be  warranted 
in  finding  that  there  had  not  been  a  compliance  with  the  war- 
ranty." A  policy  upon  a  general  stock  of  merchandise  contained 
a  prohibitory  clause  in  the  printed  portion  as  to  "turpentine  and 
benzine,"  and  in  an  action  upon  the  policy  it  was  held  an  error  to 
instruct  the  jury  that  the  printed  portion  was  repugnant  to  the 
written,  and  could  not  be  construed  so  as  to  defeat  a  recovery  if  it 
api^eared  that  such  articles  w^ere  usually  kept  in  a  country  store  as 
a  part  of  the  merchandise  therein. ^^  Again,  where  the  evidence 
was  so  indefinite  as  to  the  damage  done  to  a  cargo  as  to  prevent 
any  estimate  at  all  as  to  the  amount  of  loss,  it  was  decided  that 
an  instruction  to  the  jury  that  they  oughf  to  allow  such  amount 
as  might  be  shown  by  the  evidence  to  equal  the  loss  sustained  by 

8  East  Texas  Fire  Ins.  Co.  v.  ^^  Poor  v.  Hudson  Ins.  Co,  2  Fed. 
Brown,  82  Tex.  631,  18  S.  W.  713.   432. 

^  Wheaton  v.  North  British  &  Mer-  ^^  Lancaster  Fire  Ins.  Co.  v.  Lon- 
cantile  Co.  76  Cal.  415,  9  Am.  St.  heim  &  Co.  89  Pa.  St.  497,  33  Auu 
Rep.  216,  18  Pac.  758.  Rep.  778. 

1°  Williamson  v.  New  Orleans  Ins. 
Co.  84  Ala.  106,  4  So.  36. 
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the  plaintiff  was  an  error.^'  But  an  erroneous  instruction  may  be 
cured  b)'^  a  subsequent  part  of  tlie  cliarge.^*  If  an  applicant  for 
insurance  answers  that  he  has  never  been  subject  to  "headache — 
severe,  protracted,  or  frequent,"  and  there  is  testimony,  under  prop- 
er pleadings,  showing  the  answer  to  be  false,  it  is  reversible  error 
to  instruct  the  jury  that  "tcnii)orai'y  illness  of  the  assured  in  the 
course  of  every  day  life,  brought  on  by  excessive  exercise  or  over- 
work, is  not  embraced  in  said  application,"  and  that  the  answers 
of  assured  have  reference  "to  such  diseases  or  ailments  as  indicate 
a  vice  in  the  constitutiou,  or  are  so  serious  as  to  have  some  bearing 
on  the  general  health,"  and  in  the  continuance  of  life."  An 
instruction  in  an  action  upon  an  accident  policy  that  greater  care 
should  be  exercised  by  the  insured  in  getting  off  a  train  at  night 
than  would  be  necessai-y  during  the  daytime  is  erroneous,  in  that 
it  is  argumentative,  and  is  calculated  to  mislead  the  jury.^^  If  a 
benefit  certificate  is  granted  upon  condition  that  the  statements  in 
the  application  therefor  are  true,  and  the  applicant  states  in  his 
application,  which  is  made  a  part  of  the  certificate,  that  he  was 
fifty-four  years  of  age  at  his  last  birthday,  to  the  best  of  his  "knowl- 
edge and  belief,"  it  is  error,  where  suit  is  brought  upon  the  policy. 
to  charge  that,  if  the  applicant  was  materially  older,  when  he  made 
the'  application,  than  he  represented  himself  therein  to  be,  "the 
policy  issued  to  him  upon  the  faith  of  such  representation  would 
be  void,  because  such  representation  was  a  material  warranty."  The 
c^ualification  as  to  "knowledge  and  belief"  should  be  called  to  the 
attention  of  the  jury."  In  Michigan  the  secretary  of  a  company 
testified  that  the  insured  paid  hLs  dues  and  requested  that  his  name 
be  taken  from  the  books,  as  he  wished  to  withdraw,  and  the  in- 
sured denied  that  he  made  such  statements,  but  had  paid  all  assess- 
ments called  for,  and  an  instruction  that  all  accounts  by  and  with 
the  company  had  been  squared  by  the  plaintiff  was  held  erroneous.^^ 

^^  Merchants'    Mutual    Ins.    Co.    v.   of  such  fraud  they  cannot  recover: 
Wilson,  2  Md.  217.  Phcenix  Ins.  Co.  v.  Moog,  81  Ala.  335, 

1*  Thus  where  the  judge  histructed    1  So.  108,  s.  c.  78  Ala.  284,  56  Am. 
the  juiy  that  the  defenses  might  be    Rep.  31. 

reduced  to  two,  namely  unseaworthi-  ^^  Mutual  Life  Ins.  Co.  v.  Simp- 
ness  and  fraudulent  burning,  when  the  son,  88  Tex.  333,  28  L.R.A.  765,  53 
defense  vvas  also  made  that  the  cargo  Am.  St.  Rep.  757,  31  S.  W.  501. 
of  the  plaintiff  was  fictitious,  such  in-  ^^  Standard  Life  &  Accident  Ins. 
stiuetion  was  en-or.  But  it  was  held  Co.  v.  Jones,  94  Ala.  434,  10  So.  530. 
to  be  cured  where  the  judge  subse-  "  O'Connell  v.  Supreme  Conclave, 
quently  charged  that  the  defendants  102  Ga.  143,  66  Am.  St.  Rep.  159,  28 
claimed  that  it  had  been  proven  that   S.  E.  282. 

the  cargo  was  fictitious  and  that  "if  ^^  Sehroeder  v.  Farmers'  Mutual 
your  minds  are  satisfied  that  they  Fire  Ins.  Co.  87  Mich.  310^  49  N.  W. 
[plaintiffs]    could   have    been    guiltv  536. 
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Where  a  policy  had  been  taken  out  by  .the  husband  on  his  Hfe  it 
was  held,  in  an  action  thereon  by  the  wife,  that  an  instruction  that 
after  she  was  informed  of  his  disappearance  she  should  have  made 
diligent  search  was  error.^^ 

§  3714.  Arguments  of  counsel. — In  an  argument  to  the  jury  coun- 
sel cannot  read  and  comment  on  a  matter  not  in  evidence  and  Avhich 
is  irrelevant  or  pre  judicial, 2°  and  when  permitted  to  do  so  it  is 
ground  for  a  new  trial.^  So  it  is  held  that  plaintiff's  counsel  should 
not  have  been  permitted  to  read  a  pamphlet,  the  issuance  of  which 
had  been  proved,  but  the  pamphlet  itself  had  not  been  offered  in 

evidence.^ 

§  3715.  Special  findings:  special  verdict.— It  is  withm  the  dis- 
cretion of  the  court  to  submit  special  questions  of  fact  to  the  juiy 
for  special  findings  thereon.^  But  a  finding  by  the  jury  which 
amounts  to  a  conclusion  of  law  is  not  conclusive  upon  the  court.* 
Again,  in  an  action  to  recover  on  a  policy  it  is  held  that  the  court 
may  require  the  jury  to  state  the  items  of  damage  in  their  verdict 
which  make  up  the' sum  recovered.^  And  where  the  jury  found 
specially  that  there  had  been  an  abandonment,  but  omitted  to  find 
whether  it  was  made  in  proper  time  or  not,  it  was  held  that  the 
judgment  would  be  reversed,  as  it  must  appear  that  the  abandon- 
ment was  made  within  a  reasonable  time.^  Under  a  statutory  pro- 
vision that  a  special  verdict  shall  find  only  the  ultimate  facts  as 
established  by  the  evidence,  special  interrogatories  in  an  action  on 
an  insurance  policy,  calling  for  the  damage  to  the  insured  goods  in 
different  parts  of  a  store,  and  the  value  of  those  destroyed  are  prop- 
erly refused  as  calling  for  the  method  of  elements  considered  in 
reaching  the  ultimate  facts."^ 

§  3715a.  Objections  to  findings.— A  finding  which  is  fairly  sup- 
ported by  the  evidence  will  not  be  disturbed  and  this  applies  to  a 
finding  based  upon  the  evidence  which  negatives  actual  knowledge 
of  acts  of  an  employee,  under  a  fidelity  guaranty  bond,  in  kiting 

w  McAllister  v.  Connecticut  Mutual  *  King    v.    Delaware    Ins.    Co.    6 

Life  Ins.  Co.  78  Ky.  531.  Cranch  (10  U.  S.)  71,  31  L.  ed.  155, 

20  Union   Central  Life  Ins.   Co.  v.  affg  2  Wash.  (U.  S.  C.  C.)  300,  Fed. 

Cheever,   36   Ohio   St.   201,   38   Am.  Cas.  No.  7,788. 

Rep    573  ^  Orrok  v.  Commonwealth  Ins.  Co. 

1  Ho.xie  V.  Home  Ins.  Co.  33  Conn.  21  Pick  (38  Mass.)  456. 

472^  ^  Chesapeake  Ins.   Co.  v.   Stark,  6 

2'Koelges  V.  Guardian  Life  Ins.  Co.  Cranch  (10  U.  S.)  268,  3  L.  ed.  220. 

57  N.  Y.  638.  ^  Read  v.  State  Ins.  Co.  103  Towa, 

8  Graves    v.    Washington    Marine  307,  64  Am.  St,  Rep.  180,  72  X.  W. 

Ins.   Co.   12  Allen    (94  Mass.)    391;  665. 

Sturm  V.  Atlantic  Mutual  Ins.  Co.  6  On  what  a  special  verdict  must  con- 
Jones  &  S.  (N.  Y.)  281,  all'd  63  N.  tain,  see  note  in  24  L.R.A.(N.S.)  1. 

Y.  77. 
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checks,  so  as  to  excuse  giving  notice.^  In  an  action  upon  an  insur- 
ance policy  to  recover  for  the  loss  of  personal  propertj^  where  pay- 
ment is  resisted  on  the  ground  that  the  i)r()porl>'  was  mortgaged 
subsequently  to  the  issuance  of  the  policy  and  in  violation  of  the 
conditions  thereof,  and  the  insurer  himself  jjroves  that  such  mort- 
gages were  paid  and  canceled  prior  to  the  loss,  and  the  jury  so  find, 
he  cannot  afterward  object  that  the  evidence  was  insuflicient  to 
supi)ort  the  finding,  nor  that  it  was  incompetent  or  immaterial  un- 
der the  issue  joined.^  Findings  by  the  Tennessee  court  of  chancery 
appeals  as  to  the  truth  and  materiahty  of  statements  made  in  ne- 
gotiating a  contract  of  fidelity  insurance  are  conclusive  upon  the 
supreine  court." 

§  3716.  Defects  in  declaration  cured  by  verdict.— If  there  are  de- 
fects in  the  declaration,  and  an  especial  demurrer  would  be  neces- 
sary to  reach  them,  such  defects,  when  not  substantial,  may  be 
cured  by  verdict ;  ^^  as  where  the  declaration  alleged  that  the  plain- 
tiff's store  was  destroyed,  but  contained  no  averment  of  ownership.^^ 
And  where  a  policy  provided  that  the  boat  must  be  manned  by  a 
competent  crew  and  master,  and  the  declaration  contained  no  aver- 
ment that  she  was  so  provided,  the  defect  was  held  cured  by  the  ver- 
dict.13 

§  3717.  Judgment  of  trial  court  final  as  to  matters  of  fact. — 
The  judgment  of  a  trial  court  is  generally  final  upon  all  questions 
of  fact,  except  where  the  verdict  may  appear  to  be  directly  con- 
trary to  the  evidence,  and  in  case  of  excessive  damages  such  a  ver- 
dict on  the  question  of  the  agent's  power  to  act  and  issue  policies  of 
insurance  has  been  held  final,^*  as  has  also  a  verdict  upon  the  ques- 
tion of  the  occupancy  of  a  building,^^  and  of  waiver, ^^  and  of  the 
amount  recoverable  under  the  policy  where  not  contrary  to  evi- 
dence."   Where  the  parties  have  in  effect  agreed  that  the  amount 

8  First    National    Bank   v.    United        ^^  L^ne  v.  Maine  Mutual  Fire  Ins. 
States   Guaranty    Co.    of   Baltimore,  Co.  12  Me.  44,  28  Am.  Dec.  150. 
150  Wis.  601,  137  N.  W.  742,  41  Ins.        ^^  Lexington   Fire,  Life  &  Marine 
L.  J.   1893.  I"s.  Co.  V.  Paver,  16  Ohio,  324. 

9  State  Ins.  Co.  v.  Sehreck,  27  Neb.  ^*  Capital  City  Ins.  Co.  v.  Caldwell, 
527,  20  Am.  St.  Rep.  696,  6  L.R.A.  95  Ala.  77,  10  So.  355. 

524   43  N    W    340  ^*  Home  Ins.  Co.  v.  Wood,  47  Kan. 

10  First  National"  Bank  v.  Fidelity    521,  28  Pac.  167,  21  Ins.  L.  J.  179. 

&  Guaranty   Co.   110  Tenn.   10,  100  ^6  Robertson    v.    New    Hampshire 

Am.  St.  Rep.  765,  75  S.  W.  1076.  Ins.  Co.  16  N.  Y.  Supp.  842,  42  N.  Y. 

11  Jones  V.  St.  Joseph  Fire  &  Ma-  St.  Rep.  452,  aff'd  137  N.  Y.  530,  33 
rine  Ins.  Co.  55  Mo.  342;  Firemen's  N.  E.  3;?n. 

Ins   Co.  V.  Seitz,  4  Watts  &  S.  (Pa.)  i' Dwelling  House  Ins.  Co.  v.  Wei- 

273-  American  Ins.  Co.  y.  Franeia,  9  kel,  33  Nel).  668,  50  N.  W.  949,  21 

Pa.  St.  390;  Mellisli  v.  Bell,  15  East,  Ins.  L.  J.  219. 
4,  13  R.  R.  344;  Rueker  y.  Green,  15 

East,  288. 
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recoverable  under  policy,  if  recovery  can  be  had,  shall  be  a  certain 
amount,  and  the  court  finds  for  that  amount,  it  is  held  that  the 
judgment  will  not  be  disturbed  on  a  claim  of  the  appellant  for  a 
larger  sum.^^  In  Illinois  it  is  held  that  the  decision  of  the  appellate 
court  upon  questions  of  fact  is  conclusive  in  the  supreme  court, 
and  cannot  be  disturbed,  even  though  there  may  be  no  conflict  in 
the  testimony  and  a  contrary  verdict  ought  to  have  been  rendered. ^^ 
As  a  general  rule,  however,  it  may  be  said  that  where  the  proof  is 
clear  and  convincing  that  a  fact  as  found  by  the  jmy  should  not 
have  been  so  found,  but  a  contrary  verdict  rendered  in  accordance 
with  the  evidence,  the  verdict  will  be  set  aside.  But  the  mere  faci 
that  the  evidence  is  conflicting  and  contradictory  will  not  warrant 
such  action.^"  So  a  finding  of  a  trial  court  upon  the  question  of 
whether  the  agent  of  an  insurance  company  had  knowledge  of 
certain  facts  was  held  conclusive,  the  testimony  being  merely  con- 
tradictory/ as  it  was  also  upon  the  question  of  intemperance  of  in- 
sured.2 

§  3718.  Verdict:  contrary  to  evidence:  excessive  damages:  new 
trial. — As  we  have  stated  in  the  preceding  section,  a  verdict  where 
clearly  contrary  to  evidence,  or  where  excessive  damages  have  been 
allowed,  will  be  set  aside.^    Thus,  where  the  evidence  introduced  by 


^^  GrifiSn  V.  Western  Mutual  Benefit 
Assoc.  20  Neb.  620,  31  N.  W.  122. 

^'  Birmingham  Fire  Ins.  Co.  v.  Pul- 
ver,  126  III.  329,  9  Am.  St.  Rep.  598, 
18  N.  E.  804;  Niagara  Fire  Ins.  Co.  v. 
Brown,  123  111.  356,  15  N.  E.  166, 
aff'g  24  111.  App.  224,  12  W.  Rep. 
815;  Burlington  Ins.  Co.  v.  Brock- 
way,  39  111.  App.  43,  aff'd  138  111. 
644,  28  N.  E.  799;  Sun  Mutual  Ins. 
Co.  V.  Saginaw  Barrel  Co.  114  111.  99, 
29  N.  E.  477.  But  see  Lycoming  Fire 
Ins.  Co.  V.  Rubin,  79  111.  402,  8  Chic. 
Leg.  News,  150. 

^°  California. — Seoles  v.  Universal 
Life  Ins.  Co.  42  Cal.  523. 

Florida. — Schultz  v.  Pacific  Ins. 
Co.  14  Fla.  73. 

Illinois. — Hartford  F.  Ins.  Co.  v. 
Farrish,  73  111.  166,  5  Ins.  L.  J.  46; 
Insurance  Co.  of  North  America  v. 
Hope,  58  111.  75,  11  Am.  Rep.  48. 

Indiana. — Continental  Life  Ins. 
Co.  V.  Young,  113  Ind.  159,  3  Am.  St. 
Rep.  630,  15  N.  E.  220;  Mutual  Bene- 
fit Life  Ins.  Co.  v.  Cannon,  48  Ind. 
264. 
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Iowa. — Avers  v.  Hartford  Ins.  Co. 
21  Iowa,  193. 

Kansas. — Kansas  Ins.  Co.  v.  Berbv, 
8  Kan.  159. 

Missouri. — Schultz  v.  Merchants' 
Ins.  Co.  57  Mo.  331. 

New  York. — Plyer  v.  German 
American  Ins.  Co.  1  N.  Y.  Supp.  395, 
48  Hun,  018,  15  N.  Y.  St.  Rep.  865, 
rev'd  121  N.  Y.  689,  24  N.  E.  929; 
Patrick  v.  Commercial  Ins.  Co.  ll 
Johns.  9 ;  Hogle  v.  Guardian  Life  Ins. 
Co.  4  Abb.  Pr.  (N.  S.)  346,  s.  c.  6 
Rob.  567;  Astor  v.  Union  Ins.  Co.  7 
Cow.  202. 

Wisconsin. — Wright  v.  Hartford 
Fire  Ins.  Co.  36  Wis.  522. 

^  Home  Ins.  Co.  v.  Stone  River  Na- 
tional Bank,  88  Tenn.  369,  12  S.  W. 
915. 

2  ^tna  Life  Ins.  Co.  v.  Hanna,  81 
Tex.   487,  17   S.   W.   35. 

^  Connecticut.  —  Rvan  v.  World 
Mutual  Life  Ins.  Co.  41  Conn.  168,  19 
Am.  Rep.  490. 

Kentuckij. — Socuritv    Ins.    Co.    v. 
Th-onger,  0  Bush  (Ky.)  146. 
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the  defendant  in  an  action  upon  a  life  policy  clearly  established 
the  fact  of  suicide,  it  was  held  that  a  verdict  that  the  assured  did  not 
come  to  his  death  in  such  a  manner  would  be  set  aside.*  So  where 
the  policy  provided  that  it  should  bo  void  in  case  of  the  death  of  the 
assured  as  a  result  of  intemperance,  and  the  evidence  was  conclusive 
I  hat  he  did  so  die,  a  verdict  of  the  jury  against  the  company  and  a 
judgment  was  set  aside.^  In  an  action  upon  a  fire  policy  on  a  tail- 
oring establishment,  where  the  insured  claimed  the  full  amount  of 
the  insurance,  and  a  verdict  was  rendered  for  such  amount,  though 
the  evidence  showed  that  his  loss  could  not  have  equaled  that 
amount,  and  his  estimates  were  excessive  and  contradicted  by  other 
evidence,  it  was  held  that  the  verdict  would  be  set  aside,  as  it  was  not 
warranted  by  the  evidence.^ 

§  3718a.  Verdict:  correction  of,  after  separation  of  jury. — - 
After  the  jury  had  been  discharged  in  the  afternoon  with  the  con- 
sent of  counsel,  the  court  instructed  them  that,  if  they  should  agree 
upon  a  verdict  after  the  court  took  a  recess  for  the  day,  it  could  be 
written  and  signed  by  the  foreman,  and  kept  by  him,  and  the  jury 
could  return  it  into  court  the  next  morning.  When  the  court  as- 
sembled the  next  morning,  all  of  the  jury  being  present,  a  verdict 
w^s  returned  in  the  following  form:  "We,  the  jury,  find  in  favor  of 
the  plaintiff,  with  seven  per  cent  interest,  less  expense," — signed  by 
the  foreman.  The  court  directed  them  to  return  to  their  room  and 
correct  their  verdict  by  inserting  therein  the  amount  which  they 
intended  to  find  for  the  pUrlntiff.  They  retired,  and  later  returned 
with  a  verdict  expressing  the  amount  found  in  the  plaintifl's  favor. 
It  was  held  that  this  was  not  error,  and  furnished  no  ground  to  avoid 
the  judgment,  or  for  granting  a  new  trial.' 

§  3719.  Appeals:  discretion  of  court  as  to  motions. — Where  the 
court  may  use  its  discretion  in  the  granting  or  refusing  a  motion 
upon  the  trial  of  a  case,  the  exercise  of  such  discretion  is  not  review- 
able on  appeal,  unless  the  court  has  abused  the  right.^  Thus,  where 
a  motion  to  strike  certain  allegations  not  relevant  from  a  complaint 

Louisiana. — Leftwitch  v.  St.  Louis       *  Mutual  Life  Ins.  Co.  v.  Tillman, 

Perpetual  Ins.  Co.  5  La.  Ann.  706.  84  Tex.  31,  19  S.  W.  294. 

Massachusetts. — Bryant     v.     Com-        ^  Miller  v.  Mutual  Benefit  Life  Ins. 

monwealth    Ins.    Co.'  13    Pick.     (30  Co.  34  Iowa,  222. 
Mass.)   543.  «  Epstein  v.  State  Ins.  Co..  21  Or. 

New  Jersey. — Mechanics'  Fire  Ins.  179,  27  Pac.  1045. 
Co.  V.  Nichols,  16  N.  J.  Law,  410.  'Mitchell  v.  Langley,  143  Ga.  827, 

New  Torfc.— Patrick  v.  Hallett,  3  L.R.A.1916C,  1134,  85  S.  E.  1050. 
Johns.  Cas.  (N.  Y.)  76.  ^  Supreme  Lodge  Knights  of  Hon- 

On  granting  new  trial  because  of  or  v.  Dalberg,  37  111.  App.  145,  af- 

exeessive  verdict  as  interference  with  firmed  138   111.  508.  28  N.   E.   78.*^: 

constitutional  right  to  juiy  trial,  see  Minnock  v.   Eureka   Fire   &  Marine 

note  in  51  L.R.A.(N.S.)  860.  Ins.  Co.  90  Mich.  236,  51  N.  W.  367; 
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was  refused,  it  was  held  that  no  appeal  would  lie  from  the  order 
of  the  court  to  that  effect.^ 

§  3720.  Appeals:  questions  not  raised  at  trial  of  case. — An 
(tl)jection  not  made  at  the  time  of  triaV  of  a  case  cannot  be  raised  for 
the  first  time  upon  an  appeal,"  and  the  point  taken  advantage  of 
under  a  general  demurrer,  ^^  So  where  an  action  to  recover  on  an 
insurance  contract  is  tried  on  the  theory  that  the  policy  has  been  for- 
feited but  the  forfeiture  waived,  the  issue  of  nonforfeiture  cannot  be 
made  on  appeal, ^^  and  the  authority  of  a  company  to  make  a  con- 
tract cannot  be  raised  on  the  appeal  Avhen  not  raised  in  the  prior 
trial  court. ^^  Where  the  referee's  report  was  read  at  the  trial  in  an 
i^ppeal  from  the  judgment  by  the  defendant,  it  was  held  that  the  ap- 
peal did  not  enable  him  to  present  this  error,  since  his  remedy  was 
by  objection  or  a  motion  made  before  the  reading  of  the  report.^* 
In  another  case  a  contract  as  presented  in  the  pleading  was  not 
objected  to  at  the  trial.  In  an  appeal  it  was  held  that  the  contract 
was  admitted  of  record,  and  a  claim  that  it  did  not  cover  all  that  the 
plaintiff  claimed  it  did  was  held  to  have  been  made  too  late.  The 
objection  was  of  a  variance  between  the  pleading  and  proof,  and 
should  have  been  made  at  the  trial. ^^  Where  an  objection  that  an 
action  Avas  prematurely  brought  was  not  raised  in  pleading  or  by 
motion  in  arrest  and  does  not  appear  to  have  been  in  any  manner 
called  to  the  attention  of  the  trial  court  it  cannot  be  raised  for  the 
first  time  on  appeal  as  such  an  objection  is  not  one  which  goes  to  the 
jurisdiction  of  tlie  court.^^ 

§  3721.  Appeals. — If,  on  the  first  appeal  of  a  case,  the  decision  is 
given  as  to  the  sufiiciency  of  the  pleading,  it  is  held  that  such  rul- 
ing must  be  considered  as  the  law  of  the  case  upon  a  second  appeal, 
though  a  different  ruling  may  have  been  made  upon  exactly  the 

New  York  Ice  Co.  v.  Northwestern  ^^  Industrial  Mutual  Indemnity  Co. 

Ins.  Co.  23  N.  Y.  357,  12  Abb.  Prac.  v.  Thompson,  83  Ark.  575,  10  L.R.A. 

414,  21  How.  Prae.  296,  s.  c.  32  Barb.  (N.S.)  1064,  104  S.  W.  200. 

(N.  Y.)   534;   11  Abb.  Pr.    (N.  Y.)  ^^  g^.  Louis,  Arkansas  &  Texas  Rv. 

419,  20  How.  Pr.  (N.  Y.)  255.  v.    Fire   Assoc,    of   Philadelphia,   55 

9  Hughes  V.  Mercantile  Mutual  Ins.  Ark.  163,  18  S.  W.  43. 

Co.  10  Abb.  Pr.  N.   S.    (N.  Y.)   37,       i*  Ehlen  v.  Rutgers  Fire  Ins.  Co.  6 
and  note.  Abb.  Pr.    (N.  Y.)    68,  2  Bosw.    (N. 

10  Insurance  Co.  of  Valley  of  Vir-   Y.)  482. 

ginia  v.  Mordecai,  22  How.    (63  U.        ^^  Allen  v.  Mercantile  Mutual  Ins. 

S.)    Ill,  16  L.  ed.  329;   State  Ins.  Co.  46  Barb.   (N.  Y.)   642,  rev'd  44 

Co.  V.  Schreck,  27  Neb.  527,  6  L.R.A.  N.  Y.  437,  4  Am.  Rep.  700. 
524,  20  Am.  St.  Rep.  696,  43  N.  W.       ^^  Waterloo    Lumber    Co.    v.    Des 

340.  Moines  Ins.   Co.   158   Iowa,  563,  51 

iiBlasingame  v.  Home  Ins.  Co.  75  L.K.A.(N.S.)  539,  138  N.  W.  504,  42 

Cal.  633,  17  Pac.  925.  Ins.  L.  J,  9L 
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same  point  in  Iho  inleiini  in  a  case  between  other  parties. ^''^  It  is 
iieUi  that  a  rolicariMg  will  not  be  oranted  because  it  was  erroneously 
slated  in  (he  former  opinion  that  the  question  of  waiver  had  been 
submitted  to  the  jury,  when,  the  question  should  not  have  been  so 
submitted  as  the  evidence  was  not  conflicting.^^  Again,  if  a  ques- 
tion of  power  is  brought  i\\Hm  (he  face  of  the  record  by  an  appeal 
from  a  judgment,  and  though  no  exceptions  were  taken  to  the  find- 
ings which  cmltodiod  the  unauthorized  act,  it  is  held  that  the  court 
will  examine  it.^^  It  is  held  that  a  review  will  not  be  made  of  a 
judgment  on  a  point  reserved  unless  excepted  to,^"  and  nothing  con- 
tained in  (he  opinion  of  the  court  below  can  be  used  to  supply  de- 
i'ec(s  in  the  ca.se  slated.^  Again,  where  the  issues  presented  in  the 
]>leadiugs  as  used  would  entide  either  party  to  a  trial  by  jury, 
liut  no  jury  is  demanded  by  either  party,  and  the  case  is  tried 
ihrough  the  court,  no  appeal  will  lie.^  i-^incc  the  state  cannot  be 
I'equired  to  give  a  bond  on  appeal,  it  is  held  that  the  board  of  as- 
sessors or  (he  s(ate  tax  collector  cannot  be  required  so  to  do,  since 
they  act  in  behalf  of  the  state,  and  an  appeal  by  them  is  in  effect 
an  appeal  by  the  state.^  Where  a  statute  or  the  code  provides  that 
an  appeal  cannot  be  taken  in  cases  not  involving  over  a  certain 
amount,  it  has  been  held  that  where  actions  are  originally  brought 
and  judgment  rendered  for  an  amount  in  excess  of  the  sum  named, 
and  which  would  permit  an  appeal,  the  plaintiff  may  file  an 
amended  petition  claiming  only  such  an  amount  as  would  permit 
of  no  appeal,  and  remit  the  balance  of  the  amount  recovered  in 
excess  of  that  sum,  and  have  judgment  entered  for  the  amount 
claimed  by  an  amended  petition.*  The  manner  of  making  the  ap- 
peals is,  however,  prescribed  either  by  the  codes  or  statutes  of  most 
of  the  states. 

§  3722.  New    trials. — Newly    discovered   evidence,   in    order   to 
Avarrant  a  new  trial,  must  not  be  evidence  that  is  merely  cumulative.* 

I'^Phopnix  Ins.  Co.  v.  Picket,  3  Ind.  Ins.  Assoc,  v.  Weikel  (Pa.)  10  Sad. 

App.   332,  33G,  29  N.   E.  432,  aff'd  23,  13  Atl.  82. 

119  Ind.  155,  12  Am.  St.  Rep.  393,  ^  .li]tna  Fire  Ins.  Co.  v.  Reading, 

21  N.  E.  546.  119  Pa.  St.  417,  13  Atl.  451. 

On  conclusiveness  of  prior  decisions  ^  p^att   v.   iEtna   Life   Ins.    Co.    3 

on  subsequent  appeals,  see  note  in  34  0.  C.  D.  287,  5  Ohio  Cir.  Ct.  587. 

L.R.A.  321.  ^  Merchants'    Mutual    Ins.    Co.    v. 

18  Cobbs  V.   Fire  Assoc.    68   Mich.  Board  of  Assessors,  40  La.  Ann.  371, 

465,  36  N.  W.  788.  3  So.  891. 

1^  Hanover  Fire  Ins.   Co.  v.   Ger-  *  Wilson  v.  Hawkeve  Ins.   Co.   74 

mania  Ins.  Co.  (N.  Y.  S.  C.)  43  N.  Y.  Iowa,  212,  37  N.  W.  162. 

St.  Rep.  454,  18  N.  Y.  Supp.  50,  63  ^  pjyer  v.   German   American   Ins. 

Hun,  275,  aff'd  138  N.  Y.  252,  33  N.  Co.  1  N.  Y.  Supp.  395,  48  Hun,  618, 

E.  1065.  15  N.  Y.  St.  R.  365;  rev'd  121  N.  Y. 

20  Lower     Providence     Live-Stock  689,  24  N.  E.  929;  Mechanics'  Fire 

6082 


PARTIES— PLEADINGS— PRACTICE  §  3723 

It  must  be  such  evidence  as  will  raise  a  presumption  or  satisfy  the 
court  that  if  it  had  been  introduced  in  the  original  trial  a  different 
verdict  would  have  been  given.  If  it  is  merely  contradictory  of  a 
witness  and  does  not  go  to  the  merits  of  the  controversy,  it  is  no 
ground  for  a  new  trial ;  ®  though  the  court  might  have  reached  a 
different  conclusion  if  it  had  tried  the  case,  such  fact  is  not  suffi- 
cient by  itself  for  setting  aside  the  verdict  as  contrary  to  the  evi- 
dence and  granting  a  new  trials  And  although  some  of  the 
grounds  of  the  motion  for  a  new  trial  may  have  presented  inaccura- 
cies in  the  charge  or  rulings,  still  if  none  of  them  show  error  re- 
quiring a  reversal,  it  will  not  be  ordered.*  AVhere  the  insured  sub- 
mitted proofs  of  the  loss,  claiming  the  full  amount  of  the  policy, 
and  in  an  action  a  verdict  was  given  for  the  amount  claimed,  no 
evidence  being  introduced  except  the  general  statement,  and  after 
the  trial  an  invoice  of  the  goods  was  discovered  showing  the  value 
to  be  about  one-half  that  claimed  in  the  proofs  of  loss,  it  was  held 
that  this  evidence  was  such  as  would  warrant  the  granting  of  a  new 
trial.^  In  an  action  upon  a  deposit  note  which  recites  the  receipts 
of  the  policies  such  recital  is  prima  facie  evidence  of  its  issuance, 
and  the  fact  that  only  an  abstract  of  the  policy  is  introduced  in 
evidence  is  no  ground  for  a  new  trial. ^°  Where  a  company  had 
agreed  to  issue  a  paid-up  policy  and  in  an  action  brought  for  a 
l)reach  of  such  contract  no  instructions  w^ere  given  to  the  jury  as 
to  the  measure  of  damages,  and  the  verdict  was  clearly  for  an 
unfair  amount,  it  was  held  that  a  new  trial  should  be  granted." 
If  the  underwriters  before  the  trial  were  put  on  inquiry  as  to  the 
authority  of  an  agent,  it  is  held  that  a  new  trial  cannot  be  had  on 
the  ground  of  want  of  proof  of  his  authority,^^ 

§  3723.  Incidental  matters  of  practice. — The  defendant  in  an 
action  upon  an  insurance  policy,  having  produced  proofs  of  death 
at  the  demand  of  the  plaintiff,  has  been  held  entitled  to  read  the 
indorsements  thereon  to  the  jury  for  the  purpose  of  showing  when 
the  defendant  received  the  proofs. ^^   In  a  complaint  on  a  policy  of 

Ins.   Co.   V.   Nichols,   16  N.   J.   Law,  N.   Y.   Supp.   768,  50   Hun,  603,  19 

410.  N.  Y.  St.  R.  4C0;  Sternfield  v.  Wil- 

On  cumulative  evidence  as  ground  liamsburg  City  Fire  Ins.  Co.  2  N.  Y. 

for  new  trial  in  civil  cases,  see  note  Supp.   769,  60   Hun,  603,  19  N.   Y. 

in  L.R.A.1916C,  1162.  St.  K.  337. 

8  Crafts  V.  Union  Mutual  Fire  Ins.  lo  New  England  Mutual  Fire  Ins. 

Co.  36  N.  H.  44;  Travelers'  Ins.  Co.  Co.  v.  Belknap,  9  Cush.    (63  Mass.) 

V.  Harvey,  82  Va.  949,  5  S.  E.  553.  140. 

"^  Sargent   v.   Home   Benefit   Assoc.  n  xr   •  1      1      1        t  •*     t        r< 

on  17   1-11      fc  1  1  10  TT    o    rn-i    or  ^^Knickerbocker  Lite   Ins.   Co.  v. 

35  red.   <11,  alfd  142  U.  S.  691,  35  tt  ■  i  1    c  t        /t'       \   aqq 

T       1    iir-n    10  e         ru    ooo  Heidel,  8  Lea   (lenn.)   488. 

L.  ed.  1160,  12  Sup.  Ct.  332.  ,o 

8  Mitchell  v.  Langley,  143  Ga.  827,  Lightbody    v.    North    American 

L.R.A.IOIOC,  1131,  85  S.  E.  1050.  I"S.  Co.  23  Wend.   (N.  Y.)  18. 

^  Sternfield  v.  Western  Ins.  Co.  2  ^^  Schwarzbach  v.  Ohio  Valley  Pro- 
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insurance  the  terms  of  the  policy  were  correctly  set  forth,  with  the 
exception  of  an  omission  of  the  conditions  and  provisions  of  the 
policy.  The  court  held  that  the  defendants  were  not  misled  therehy, 
as  their  answers  were  really  made  as  though  the  amendments  had 
been  already  allowed ;  that  an  amendment  setting  out  the_  policy 
and  conditions  at  length  and  averring  a  compliance  therewith  Avab 
preferably  allowed,  and  that  a  motion  for  leave  to  file  a  new  an- 
swer on  the  ground  of  surprise  was  properly  refused.^*  Where  the 
allegations  of  the  declaration  were  sufficient  if  proved  to  warrant  a 
judgment  for  the  plaintiff,  and  the  defendants  only  filed  the  fol- 
lowing specification  of  defense.  ''The  defendants  expect  to  prove 
the  act  of  barratry  on  the  part  of  the  master,  which  act  was  not 
covered  by  the  policy,"  it  was  held  that  after  the  reading  of  the 
writ  to  the  jury  the  plaintiffs  might  rest  their  case,  and  would  be 
entitled  to  a  verdict  in  the  absence  of  the  defendants  maintaining 
by  the  burden  of  proof  their  specified  defense.^^  Where  the  mu- 
tual benefit  certificate  upon  which  an  action  is  brought  is  made  a 
part  of  the  petition,  to  which  the  defendant  pleads  a  general  denial, 
it  is  held  that  if  the  certificate  is  not  introduced  in  evidence  a  judg- 
ment for  plaintiff  will  be  reversed  for  want  of  evidence."  In  an 
action  upon  the  certificate  of  an  association  by  which  it  contracts  to 
pay  the  amount  of  an  assessment  made  npon  the  members  it  is  held 
that  a  nonsuit  cannot  be  granted  where  it  appears  from  the  evidence 
ihat  the  defendant  refused  to  make  an  assignment  as  required  by  the 
contract."  If  a  party  seeks  to  rescind  a  contract  into  which  he  has 
entered  on  the  ground  of  fraud,  he  should  return  what  he  has  re- 
ceived thereunder.  But  where  in  an  action  on  a  policy  fraud  is  set 
up  as  a  defense,  it  has  been  held  that  such  defense  does  not  enable 
the  plaintiff' to  reply  that  the  premiums  paid  have  not  been  re- 
turned." 

Sued.  IV.     Defenses. 

§  3731.     Waiver:  estoppel. 
§  3732.     Fraud  and  deceit. 

§  3733.     Fraud   between   third   party   and   assured   no   defense   in   action 
against  the  company. 

teetive  Union,  25  W.  Va.  622,  52  Am.       ^'^  Cram     v.     Equitable     Accident 

Rep    '^'^7  Assoc,  of  Binghamton,  33  N.  Y.  St. 

i^Bonner  v.  Home  Ins.  Co.  13  Wis.   Rep.   670,  11  N.   Y.   Supp.   462,  58 

677  II"*^'  Il- 

ls Russ  V.  Waldo  Mutual  Ins.  Co.        "  Flynn  v.  Equitable  Life  Ins.  Co. 

52  Me.  187.  78  N.  Y.  568,  34  Am.  Rep.  561. 

16  Knights  of  Honor  v.  Fortson,  78 

Tex.  475,  14  S.  W.  922. 
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§  3733a.  Incontestability:  fraud:  false  and  fraudulent  misrepresentations 
or  warranties :  review  of  decisions. 

(a)  Arkansas. 

(b)  California. 

(c)  Georgia. 

(d)  Idaho. 

(e)  Illinois. 

(f)  Indiana. 

(g)  Iowa. 

(h)  Kentucky. 

(i)   Louisiana. 

(j)   Massachusetts. 

(k)   Missouri. 

(1)  New  Jersey, 
(m)  New  York. 

(n)   Rhode  Island. 

(o)   Tennessee. 

(p)   Texas. 

(q)   Wisconsin. 
§  3733b.  Same  subject:  summary  and  conclusion. 

§  3733c.  Incontestability:   insured  not  in  good  health  when   contract  in- 
cepted. 
§  3733d.  Incontestability:  other  instances. 
§  3733e.  Incontestability:  statutory  provisions. 
§  3733f .  Incontestability :  what  parties  entitled  to  protection. 
§  3733g.  Incontestability:  when  period  of  begins:  computation  of  time. 
§  3733h.  Incontestability:  renewal  or  revival  of  policy:  reinstatement. 
§  3734.     Sufficient  defenses  to  actions  on  premium,  etc.,  notes. 
§  3735.     Defenses  which  are  not  good  to  actions  on  premium,  etc.,  notes  or 

assessments. 
§  3736.     Set-off:  recoupment:  counterclaim. 
§  3737.     Set-off  in  action  on  premium  notes. 
§  3738.     Defense  to  action  by  mortgagee:  tender. 
§  3739.     Policy  to  cover  consignor's  interest. 

§  3740.     Noncompliance  with  by-laws  as  a  defense:  conditions  subsequent. 
§  3741.     Election  by  company  to  repair. 
§  3742.     Amount  of  loss  received  from  another  than  insurer :  no  defense  in 

action  against  company. 
§  3743.    Matters  of  defense  after  adjustment  of  loss. 
§  3744.     Defenses:  general  matters. 


§  3731.  Waiver:  estoppel. — Waiver  and  estoppel  have  been  con- 
sidered Ihrougliout  this  treatise  in  connection  with  numerous  sub- 
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jeets  to  which  they  properly  belong,  so  that  an  exhaustive  presenta- 
tion here  of  governing  principles  and  decisions  relevant  thereto  is 
unnecessary.  It  may  be  generally  stated,  however,  that  the  insurer 
may,  by  waiver,  express  or  implied,  lose  (he  right  of  iwaking  cer- 
tain defenses  which  it  otherwise  would  be  entitled  to  avail  itself  of, 
and  as  a  party  cannot  take  advantage  of  his  own  wrong,  an  insurer 
cannot  comi)lain  of  a  hardship  which  he  has  imposed  upon  him- 
self by  his  own  wrongful  act.^^  It  is  also  always  open  for  the  in- 
sured to  show  a  waiver  of  the  conditions  contained  in  a  policy  of 
insurance,  or  a  course  of  conduct  on  the  part  of  the  insurer,  which 
gave  him  just  and  reasonable  ground  to  infer  that  a  forfeiture  would 
not  be  exacted.^"  But  while  the  above  is  true,  an  essential  which 
cannot  be  ignored  is  this,  that  waiver  is  an  intentional  rclinciuish- 
ment  of  a  known  right ;  ^  although  it  is  possible  to  waive  an  un- 
known breach  of  the  conditions  of  a  contract  of  insurance  equally 
with  one  that  is  known,  when  the  failure  of  knowledge  is  due  to 
the  fault  of  the  party  on  whom  it  is  sought  to  impose  the  waiver.^ 
But  words  or  acts  of  insurer,  said  or  done  with  full  knowledge 
of  all  the  facts,  which  reasonably  lead  to  the  conclusion  that  it  does 
not  intend  to  insist  upon,  or  that  it  will  abandon  a  particular  de- 
fense or  all  defenses,  are  sufficient  to  constitute  a  waiver.^  And 
issuing  or  continuing  a  policy  of  insurance  with  full  knowledge  by 
the  company  of  existing  facts,  which,  according  to  a  condition  of 
the  contract,  make  it  voidable,  is  a  waiver  of  the  condition.*  And 
where  an  insurer  after  knowledge  of  any  default  for  which  it  might 
terminate  a  contract  of  insurance,  enters  into  negotiations  or  trans- 
cictions  with  the  assured,  which  recognize  the  continued  validity 
of  the  policy,  and  treat  it  as  still  in  force,  the  right  to  claim  a  for- 
feiture for  such  previous  default  is  waived ;  ^  especially  so  when 
it  thereby  induces  assured  to  incur  expense  or  trouble  under  the 
belief  that  his  loss  will  be  paid.®    So  where,  after  breach  of  condi- 

19  Sourwine  v.  Supreme  Lodge,  12  iial  Ins.  Co.  150  N.  Y.  190,  44  N.  E. 

Ind.  App.  447,  54  Am.  St.  Rep.  532,  698:   Ciirrie  v.   Continental  Ins.   Co. 

40  N.  E.  046.  147  Iowa,  281,  126  S.  W.  164. 

2°  Gisb  V.  Insurance  Co.  of  North  *  Manchester  Fire  Assurance  Co.  v. 

America,    16    Okla.    59,    13    L.R.A.  Glenn,    13   Ind.    App.   365,   55    Am. 

(N.S.)    826    (annotated  on  effect  of  St.  Rep.  225,  40  N.  E.  926,  41  N.  E. 

nonwaiver  agreement  on  condition  as  847. 

existing  at  inception  of  policy),  87  ^Murray    v.    Home    Benetit    Life 

Pac.  869.  Assoc.  90*Cal.  402,  25  Am.  St.  Rep. 

1  Currie    v.    Continental    Casualty  133,  27  Pac.   309. 

Co.  147  Iowa,  281,  126  N.  W.  164.  ^  Planters'  Mutual  Ins.  Co.  v.  Loyd, 

2  Skinner  v.  Norman,  165  N.  Y.  67  Ark.  584,  77  Am.  St.  Rep.  136, 
565,  80  Am.  St.  Rep.  776,  59  N.  E.  56  S.  W.  44;  Queen  Ins.  Co.  v. 
309.  Young,  86  Ala.  424,  11  Am.  St.  Rep. 

'  Kieman  v.  Dutchess  County  Mut-   51,  5  So.  116, 
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lion  in  a  policy,  the  insurer,  with  knowledge  of  the  facts  constitut- 
ing the  breach,  by  his  conduct  leads  the  insured  to  believe  that  he 
still  recognizes  the  validity  of  the  policy,  and  considers  him  pro- 
tected by  it,  and  induces  him,  under  such  impression,  to  incur 
expense,  he  will  be  deemed  to  have  waived  the  forfeiture,  and  es- 
topped from  setting  it  up  as  a  defense.'''  .Vnd  where,  after  loss,  the 
insurer  is  fully  informed  of  facts  which  might  work  a  forfeiture 
under  the  policy,  and  he  informs  the  insured  that  he  does  not  intend 
to  stand  on  technicalities  contained  in  the  policy,  such  action  is  a 
waiver  of  a  condition  in  the  policy,  and  it  cannot  afterward  be  in- 
sisted upon  in  defense.^  An  insurer  is  also  held  to  waive  a  cause 
of  forfeiture  of  a  policy  by  failing  to  mention  it  when  he  under- 
takes to  state  definitely  its  reasons  for  denying  liability  thereon.^ 
But  it  is  decided  that  an  act  by  an  insurer  which  waives  one  ground 
of  forfeiture  will  not  affect  another  ground  of  forfeiture  of  which 
the  insurer  was  ignorant.^"  So  claiming  exemption  from  liability 
for  a  loss  on  one  ground  will  not  prevent  an  insurance  company 
from  subsequently  setting  up  another  defense  based  upon  facts 
of  which,  solely  through  the  negligence  of  the  insured,  it  was  igno- 
rant at  the  time  of  making  its  first  defense."  And  if  an  insurer 
after  a  loss,  having  knowledge  of  the  breach  of  a  condition,  denies 
liability,  but  does  not  offer  to  return  the  premium  received,  it  does 
not  thereby  waive  its  right  to  defend  on  account  of  such  breach. ^^ 
The  mere  omission  of  an  insurer  to  repudiate  and  annul  a  policy 
for  breach  of  condition  therein,  and  to  notify  the  insured  that  it 
claimed  the  forfeiture,  is  held  not  a  legal  waiver  of  the  right  to 

'  Grubbs  v.  North  Carolina  Home  S.  W.  981,  examine  Woodmen  of 
Ins.  Co.  108  N.  Car.  472,  23  Am.  St.  the  World  v.  Hull,  104  Ark.  538,  41 
Kep.  62,  13  S.  E.  236.  L.R.A.(N.S.)    517,   148   S.   W.   526; 

8  City  Planing  &  Shingle  Mill  Co.  Taylor-Baldwin  Co.  v.  Northwestern 
V.  Merchants,  Manufacturers  &  Citi-  Fire  &  Marine  Ins.  Co.  18  N.  Dak. 
zens  Ins.  Co.  72  Mich.  654,  16  Am.  343,  20  Ann.  Cas.  432,  122  N.  W 
St.  Rep.  552,  40  N.  W.  777.  396;  Welsh  v.  London  Assur.  Corp. 

9  Smith  V.  German  Ins.  Co.  107  151  Pa.  St.  607,  31  Am.  St.  Rep. 
Mich.   270,   2   Det.   Leg.   N.   667,   30   786,  25  Atl.  142. 

L.R.A.  368,  65  N.  W.  230.  i»  Planters'    Mutual    Ins.     Co.     v. 

As  to  denial  on  other  grounds  or   Loyd,  67  Ark.  584,  77  Am.  St.  Rep. 
for  other  reasons,  see  also  Taylor  v,   136,  56  S.  W.  44. 
Supreme      Lodge       of       Columbian        ^^  German-American     Ins.    Co.     v. 
League,  135  Mich.  231,  100  Am.  St.    Commercial  Fire  Ins.  Co.  95  Ala.  469, 
Rep.  .392,  97  N.  W.  680;  Western  &   16  L.R.A.  291,  11   So.  117. 
Atlantic  Pipe  Lines  v.  Home  Ins.  Co.        ^^  Goorberg  v.  Western  Assurance 
145  Pa.  St.  346,  27  Am.  St.  Rep.  703,   Co.    150   Cal.   510,   10   L.R.A. (N.S.) 
22  Atl.  (565;  Snyder  v.  Supreme  Hul-   876,  119  Am.  St.  Rep.  246,  89  Pae. 
er  of  the  Fraternal  Mvstic  Circle,  122    130. 
Tenn.  248,  45  L.R.A. (N.S.)  209,  122 
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claim  it  if  the  insurer  did  not  receive  notice  of  the  breach  of  con- 
dition until  after  the  loss.^^ 

A  form  of  fire  policy,  although  prescribed  by  law,  is,  when  issued 
by  tlie  company,  none  the  less  a  contract,  and  is  to  be  construed  as 
such;  and  while  the  fact  that  it  is  a  standard  form  may  affect  a  ques- 
tion of  pure  waiver,  it  does  not  abrogate  the  doctrine  of  estoppel, 
especially  where  it  is  provided  by  statute  that  policies  in  the  stand- 
ard form  shall  be  subject  to  the  same  rules  of  construction  as  to 
their  effect,  or  the  waiver  of  any  of  their  provisions,  as  if  the  form 
thereof  had  not  been  prescribed.^* 

Retention  of  premiums  after  insured's  death,  without  any  disa- 
vowal may  waive  a  forfeiture  for  nonpayment  of  premiums."  So 
the  retention,  without  condition,  of  money  paid  to  an  insurance 
company  for  an  instalment  due  upon  one  of  its  policies,  with  knowl- 
edge of  facts  rendering  the  policy  void,  ratifies  and  afhrms  it  as  a 
subsisting  obligation.^^  And  an  insurer  which  received  and  appro- 
priated money  paid  by  a  policyholder,  knowing  that  it  was  in- 
tended as  a  payment  of  a  premium,  cannot  avoid  liability  on  the 
policy  on  the  ground  that  he  had  not  received  a  receipt  in  the  form 
prescribed  by  the  terms  of  the  policy.^'  So  insurer's  authorized 
agent  may  waive  a  condition  as  to  other  insurance  and  incum- 
brances by  accepting  premiums  with  knowledge  thereof.^^  So 
engaging  in  a  prohibited  employment  or  occupation  may  be  waived 
by  accepting  premiums  with  knowledge  thereof  on  the  part  of  the 
society.^^  And  technical  informalities  in  making  demand  for  cash 
surrender  value  of  a  policy  is  waived  by  failure  of  insurer  to  pay 

13  Queen  Ins.  Co.  v.  Young,  86  Ala.  ^^  Mattliews   v.   Metropolitan   Life 

424,  11  Am.  St.  Rep.  51.  Ins.  Co.  147  N.  Car.  339,  18  L.R.A. 

On  whether  failure  of  insurer  to  (N.S.)    1219    (annotated  on   accept- 

speak  or  act  after  notice  of  breach  of  ance  of  premium  as  waiver  of  provi- 

poliey  constitutes   a   waiver  thereof,  sion  of  policy  as  to  form  of  receipt 

see  notes  in  25  L.R.A. (N.S.)    1;  51  therefor),  61  S.  E.  192. 

L.R.A.(N.S.)  261.  18  Scottish  Union  &  National  Ins. 

i*Leisen  v.  St.  Paul  Fire  &  Marine  Co.  v.  Nylie,  110  Miss.  681,  70  So. 

Ins.  Co.  20  N.  Dak.  316,  30  L.R.A.  835.     See  §§  556  et  seq.,  2487  et  seq. 

(N.S.)  539,  127  N.  W.  837.  herein.                                                 * 

15  Citizens  Mutual  Life  Ins.  Co.  v.  i^  Johnson  v.  Modern  Brotherhood 

Egner,  167  Ky.  476, 180  S.  W.  778.  of  America,  114  Minn.  411, 131  N.  W. 

As  to  premiums,  etc. :  excuses,  waiv-  471,  40  Ins.  L.  J.  1424.     See  §  2236c 

er  and  estoppel,  see  §§  1345  et  seq.  herein. 

herein :  paragraph  as  to  agent's  pow-  As   to  waiver  of   provision   as  to 

ers  as  to  premiums;  waiver,  etc.,  see  change   of  occupation    by   continued 

§§  550  et  seq   herein.  receipt  of  dues,  see  notes  in  27  L.R.A. 

"  18  McQuillan    v.    Mutual    Reserve  (N.S.)   446;  L.R.A.1916F,  755. 
Fund  Life  Assoc.  112  Wis.   665,  56 
L.R.A.  233,  88  Am.  St.  Rep.  986,  87 


N.  W.  1069. 
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said  value. ^°  Again,  a  policy  of  insurance  upon  cotton  goods  issued 
with  notice  that  the  interest  of  carriers  was  intended  to  be  covered 
cannot  be  defended  on  the  ground  that  only  the  interest  of  legal 
owners  was  intended  to  be  covered,  as  the  insurer  is  estopped  from 
such  defense.^  So  the  defense  of  false  representations  in  the  appli- 
cation may  not  be  available  by  reason  of  the  knowledge  thereof  at 
the  time  of  the  company  or  its  authorized  agent. ^  And  a  clause  in 
a  fire  policy  that  ''the  use  of  general  terms  or  anything  less  than  a 
distinct  specific  agreement  clearly  expressed  and  indorsed  on  this 
policy  shall  not  be  construed  as  a  waiver  of  any  printed  or  writ- 
ten condition  or  restriction  therein,"  may  itself  be  waived,  and  if 
the  insurer  adjusts  a  loss,  and  promises  and  agrees  to  pay  the  policy 
after  full  knowledge  of  a  forfeiture  thereof  by  reason  of  the  breach 
of  a  promissory  warrant}^  therein,  this  will  constitute  a  waiver  bind- 
ing on  the  insurer,  although  such  w^aiver  is  not  indorsed  on  the 
policy.^  Again,  insurer  may  waive  the  defense  that  proofs  of  loss 
are  not  furnished  as  agreed  upon.*  So  also  as  to  formal  proofs 
of  death.^  Nor  can  insurer  avail  itself  of  the  fact  as  a  defense  that  a 
receiver  of  a  company  had  no  special  instructions  to  procure  insur- 
ance when  it  appears  that  the  insurer  had  full  knowledge  of  the  ca- 
pacity in  which  the  receiver  acted  when  it  issued  the  policy  to  him 
upon  his  interest  as  receiver.^  And  directors  are  estopped  to  deny 
as  against  receivers  the  liability  on  their  subscriptions  to  a  fund 

^°  Majestic  Life  Ins.   Co.  v.  Win-        On  jjower  of  agents  to  bind  insurer 

field,  58  Ind.  App.  402,  108  N.   E.  by  oral  waiver  or  estoppel  in  pais  as 

249.  to  forfeiture  occurring'  alter  issuance 

As  to  premiums:  paid-up  and  un-  of  policy  and  before  loss  under  pol- 

f orfeitable  policies,  see  chapter  XL.  icies  of  insurance  requirino:  const  at  or 

{§§  1178  et  seq.)  herein.  waiver  to  be  in  writing:,  see  note  in 

1  California  Ins.  Co.  v.  Union  Com-  10  L.R.A.(N.S.)  1064. 

press  Co.  133  U.  S.  387,  33  L.  ed.  730,  As  to  waiver  by  acts  of  adjuster, 

10  Sup.  Ct.  365,  19  Ins.  L.  J.  385.  see  §§  584  et  seq.,  §  3357  herein. 

2  Dwelling  House  Ins.  Co.  v.  Bro-  That  agent  may  waive  notwith- 
die,  52  Ark.  11,  4  L.R.A.  458,  11  S.  standing  inhibition  in  policv,  see  § 
W.  1016.  439   herein. 

As  to  effect  of  knowledge  by  as-  *  Patterson  v.  Triumph  Ins.  Co.  64 

super's  agent  of  falsity  of  statements  Me.  500;  Aurora  Fire  &  Marine  Ins. 

in  application,  see  note  in  16  L.R.A.  Co.  v.  Kranich,  36  Mich.  289.     See 

33.  Birmingham  v.  Farmer  Joint   Stock 

As    to    agents'    powers:     Avaiver,  Ins.  Co.  67  Barb.  (N.  Y.)  595.     See 

misrepresentations,   etc.,  see  chapter  §§  575  et  seq.,  §§  3354  et  seq.  herein. 

XXin.    (§§    424    et    seq.),    chapter  ^  Evarts  v.   United   Stat:es  Mutual 

XXIV.  (§§    472    et    seq.),    chapter  Accident  Assoc.  61  Hun,  624,  16  N. 

XXV.  m    525    et    seq.),    chapter  Y.  Supp.  27,  40  N.  Y.  St.  Rep.  848. 

XXVI.  (§§  575  et  seq.)   herein.  ^Thompson  v.  Phoenix  Ins.  Co.  136 

3  Tillis  V.  Liverpool,  London  &  U.  S.  287,  34  L.  ed.  408,  10  Sup.  Ct. 
Globe  Ins.  Co.  46  Fla.  268,  110  Am.  1019. 

St.   Rep.    89,   35    So.   171. 
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which  is  represented  as  the  insurer's  paid  up  capital  as  to  such 
creditor's  policy  holders  who  relied  upon  said  representations.''  If 
a  company  has  done  nothing  to  oust  the  court  of  jurisdiction,  and 
<dl  its  transactions  show  that  it  is  doing  business  within  the  state, 
it  cannot  claim  in  defense  to  aii  action  on  the  policy  that  it  is  pay- 
iible  in  another  state,  and  that  therefore  the  statutes  of  the  state 
where  the  action  is  In-ought  do  not  a})ply.^ 

Again  it  is  held  that  waiver  of  breach  of  condition  at  issuance  of 
policy  of  insurance  continues  in  favor  of  all  renewals  granted  of 
such  policy.^ 

]>ut  an  inadvertent  assessment  against  the  premium  note  of  a 
mutual  insurance  policy  will  not  waive  an  objection  to  the  validity 
of  the  policy  on  the  ground  that  other  insurance  existed  upon  the 
property  contrary  to  its  terms,  nor  amount  to  a  ratificatioi;i  of  the 
contract.^"  And  in  an  action  to  recover  money  paid  under  a  policy 
of  insurance,  such  payment  cannot  be  regarded  as  a  waiver  of  the 
right  to  recover,  where  it  was  induced  by  false  representations  of  the 
insured  regarding  material  matters.^^  So  the  fact  that  after  the  in- 
sured had  refused  an  offer  to  settle  the  claim  under  a  fire  policy 
the  adjuster  of  the  company  told  him  to  go  ahead  and  furnish 
proofs  of  the  loss,  which  he  did,  and  was  subsequently  informed  by 
the  adjuster  of  a  formal  defect  therein,  which  he  remedied,  will  not 
estop  the  company  defending  the  action  on  the  ground  of  the  in- 
validity of  the  policy.^^  Nor  will  an  equitable  estoppel  to  assert  a 
claim  on  an  insurance  policy  arise  from  the  default  of  the  assured 
in  the  payment  of  premiums,  or  his  acquiescence  in  the  claim  that 
the  policy  has  lapsed,  when  the  relation  of  the  parties  has  not  been 
changed  thereby,  and  the  insurer  has  not  done  or  refrained  from 
doing  any  act  to  its  injury,  in  reliance  thereon. ^^ 

'  Dwinnell  v.   Minneapolis  Fire  &  gin  Mutual  Fire  Ins.  Co.  109  Me.  70, 

Marine  Ins.  Co.  97  Minn.  340,  106  N.  39  L.R.A.(N.S.)  951,  82  Atl.  619. 

W.  312.  As  to  other  insurance:  waiver,  see 

8  Hull  V.  Alabama  Ins.  Co.  79  Ga.  §§  556  et  seq.,  2487  et  seq.  herein. 

93,  3  S.  E.  903.  ^^  Palatine  Ins.  Co.  v.  Kehoe,  197 

^Kruger  v.  Western  Fire  Ins.  Co.  Mass.  354,  15  L.R.A.(N.S.)  1007,  125 

72  Cal.  91,  1  Am.  St.  Rep.  42,  13  Pae.  Am.  St.  Rep.  375,  83  N.  E.  866. 

156.    But  ex«mme  Graves  V.  Knights  ^^  Freedman    v.    Providence- Wash- 

of  Maccabees  of  the  World,  199  N.  Y.  ington  Ins.  Co.  175  Pa.  350,  34  Atl. 

397,  92  N.  E.  792,  39  Ins.  L.  J.  1664;  730.     See  §§  586  et  seq.  herein. 

Stengel  v.  Colorado  National  Life  As-  ^^  Mutual  Life  Ins.  Co.  v.  Dingley, 

sur.  Co.  —  Tev.  Civ.  App.  — ,  147  S.  100  Fed.  408,  40   C.   C.   A.  459,  49 

W.  1193,  41  Ins.  L.  J.  1300.  '  L.R.A.  132,  reversed  on  other  grounds 

As  to  reinstatement  by  waiver,  see  in  184  U.  S.  695,  46  L,  ed.  763,  22 

§  1458  herein.  Sup.  Ct.  937. 

1°  Carleton  v.  Patrons'  Andi'oscog- 
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The  principles  or  doctrines  of  waiver  and  e.'-topjjcl  apply  in  case 
of  fraternal  or  lodge  insurance/*  and  also  to  mutual  insurance  com- 
panies doing  business  on  the  assessment  plan.^^  A  mutual  benefit 
society  cannot  deny,  as  against  a  member  whose  assessment  it  has 
undertaken  to  raise,  the  adoption  of  a  constitutional  provision  fix- 
ing the  assessment  rate  according  to  the  age  of  members  when 
admitted,  when  thousands  of  pamphlets  showing  such  provision  as 
part  of  the  constitution  had  been  sent  to  members.^^  But  the  offi- 
cers of  a  mutual  benefit  society  cannot  waive  a  by-law  so  as  to 
admit  persons  of  prohibited  age.^'''  And  a  local  lodge  is  not  such 
an  agent  of  the  grand  lodge  that  the  acceptance  of  premiums  by  the 
former  Avith  knowledge  that  assured  was  living  in  concubinage, 
operates  as  a  waiver,  where  the  statutes  of  such  subordinate  body  can 
waive  provisions  of  the  constitution,  laws,  etc.,  of  the  association.^* 
AVhere  a  mutual  insurance  company  issues  a  policy  which  it  is  pro- 
hibited by  law  to  issue,  the  policy  is  illegal  and  void,  and  the  fact 
that  premiums  have  been  paid  thereon,  and  used  by  the  company, 
will  not  estop  it  from  pleading  ultra  vires  as  a  defense  to  a  suit 
upon  the  policy. ^^ 

One  taking  a  policy  of  life  insurance  which  provides  that  it  shall, 
for  the  purpose  of  computing  the  reserve,  be  valued  as  a  term  policy 
for  one  year  and  a  life  polic}'  afterwards,,  is  estopped  from  repudia- 
ting that  provision  of  the  contract.^"  And  a  person  who  has  become 
a  member  of  mutual  stock  company  cannot,  when  called  upon  to 
meet  his  obligations  under  the  contract  of  ownership,  defend  on  the 
ground  that  the  company  is  not  legally  organized.  By  becoming  a 
member  he  is  held  to  waive  all  objections  upon  such  point.^  The 
acceptance,  retention,  and  renewal,  for  successive  terms,  of  an  acci- 

^*  Trotter   v.    Grand   Lodge,    Iowa  Woodmen  of  the  World  v.  Wagnon, 

Legion  of  Honor,  132  Iowa.  513,  7  —   Tex.   Civ.   App.   — ,   164   S.    W. 

L.R.A.(N.S.)  569,  109  N.  W.  1099.  1082;    Rev.    Stat.    1911,    sec.    4847. 

iSMeCarty    v.    Piedmont    Mutual  Compare      Frank     v.      Switchman's 

Ins.   Co.  81   S.   Car.  152,  18  L.R.A.  Union  of  North  America,  87  Wash. 

(N.S.)  729,  62  S.  E.  1.  G34,  152  Pac.  512.    See  §  442a  herein. 

^^Dowdall     V.     Supreme     Council  ,9  ^           a     •            4.  tv/t  *.     1  n 

CathoHc  Mutual  Benefit  Assoc.  196  N.  ^^  ^V-^^^/f^^^f  ^^^^^^^  ^^^^- 

Y.  405,  31  L.R.A.(N.S.)  417,  89  N.  E.  f  ty  Ins.  Co.  (Mutual  Guaranty  Fire 

,.>-^    '                   V         /         J  j^g   Qy  y  Barker)  107  Iowa,  143,  70 

"klliott    V.    Kmgl:ts    of    Modern  Am   St.  R.p.  149,  77  N.  W.  868. 

Maccabees,  40  Wash.  320.  13  L.R.A.  ^^  Bankers'  Life  Ins.  Co.  v.  How- 

(N.S.)  856   89  Pac.  929.  land,  73  Vt.  1,  57  L.R.A.  374,  48  Atl. 

^*  Vant  V.  Grand  Lodge,  Knights  of  "^^  ^• 

Pythias  of  S.  C.  102  S.  C.  413,  86  S.  ^  Traders'  IMutual  Fire  Ins.  Co.  v. 

E.  677;  Civ.  Code  1912,  §  2755.  Stone,  9  AHon   (91  Mass.)  483;  Det- 

As  to  right  of  local  officer  or  .judge  tra  v.  Kestner,  147  Pa.   St.  566,  23 

to     waive.       See     Sovereign     Camj)  Atl.  889. 
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dent  insurance  policy,  preclude  the  personal  representatives  of  the 
insured  from  claiming  that  there  were  provisions  in  it  to  which  the 
insured  had  not  agreed.'^  So  where  a  beneficiary  has  received  bene- 
fits under  a  certificate,  and  the  assured  has  been  induced  by  his  acts 
to  rely  upon  his  acquiescence,  he  is  estopped  to  claim  in  defense  to 
a  suit  that  the  constitution  of  the  society  was  not  complied  with  in 
making  the  change  of  beneficiary.^  A  beneficiary  is  also  held  to 
be  estopped  from  claiming  tliat  the  change  of  beneficiary  has  not 
been  validly  made  because  of  the  nonsurrendcr  of  the  original  cer- 
tificate of  which  she  had  possession,  where  she  agreed  upon  request 
to  see  that  such  change  was  made,  and  the  insured  after  such  request 
to  her  wrote  to  the  association  requesting  a  change,  and  declaring 
his  inability  to  surrender  the  original  certificate.*  But  the  wife  of  a 
member  of  a  mutual  benefit  society,  who  has  been  absefit  and  un- 
heard from  for  more  than  seven  years,  is  not  estopped  by  the  fact 
that  she  instituted  a  suit  for  divorce  against  him  on  the  ground  of 
desertion,  for  the  purpose  of  securing  a  marketable  title  to  prop- 
erty standing  in  his  name,  from  claiming  in  a  suit  upon  the  cer- 
tificate, that  he  died  before  the  institution  of  the  divorce  proceed- 
ings, at  least  where  the  society  is  not  shown  to  have  been  injured 
by  her  conduct.^ 

§  3732.  Fraud  and  deceit. — Fraud  may  always  be  relied  on  by 
either  party  as  a  defense  to  an  action  upon  the  contract  of  insurance. 
We  have  noticed  under  pleadings  and  evidence  the  subject  of  fraud 
as  a  defense,  and  shall  only  supplement  what  is  there  said  by  the 
statement  of  a  few  principles  of  law  in  reference  thereto.  Fraud 
may  be  excluded  as  a  defense  by  the  terms  of  the  policy.^  Fraud 
may  also  exist  either  in  the  procuring  or  issuing  the  policy,  or  in 
causing  a  loss  thereunder.  So  fraud  in  the  application  may  be  relied 
upon  as  a  defense  though  the  policy  simply  provides  for  forfeiture 
in  case  of  fraud  in  the  proofs  of  loss,''  and  although  fraudulent  in- 

2  Blunt  V.  Fidelity  &  Casualty  Co.  within  the  first  two  years  prior  and 

145  Cal.  268,  67  L.R.A.  793,  78  Pac.  after  the  date  of  such  certificate  of 

729  membership  and  during  the  life  of  the 

^  Hainer  v.  Iowa  Legion  of  Honor,  member  therein  named:"     Wright  v. 

78  Iowa,  245,  43  N.  W.  185.  Mutual  Benefit  Life  Assoc.  118  N.  Y. 

*  Supreme    Conclave    Royal    Adel-  237,  6  L.R.A.  731,  16  Am.  St.  Rep. 

phia  V.  Cappelliar,  41  Fed.  L  749,   23   N.    E.   186.      See   §§    2512, 

5  Butler   V.    Supreme    Court   Inde-  3733a  et  seq.  herein.    See  Union  Cen- 

pendent  Order  Forresters,  53  Wash,  tral  Life  Ins.  Co.  v.  Fox,  106  Tenn. 

118,  20  L.R.A.(N.S.)    293,  101  Pac.  347,  82  Am.  St.  Rep.  885,  61  S-  W. 

481.  62,  30  Ins.  L.  J.  529,  533. 

^  As  where  a  mutual  benefit  certifi-        "^  Moore  v.  Virginia  Fire  &  Marine 

cate  provides  that  "no  question  as  to  Ins.  Co.  28  Gratt.  (Va.)  508,  26  Am. 

the  validity  of  an  application  or  cer-  Rep.  373. 
tificate  of  membership  shall  be  raised 
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tent  may  not  appear,  still  the  insured  under  a  fire  polic}^  may  be 
guilty  of  such  gross  negligence  as  to  preclude  a  recovery.^  So 
where  the  insured  and  beneficiary  participate  equally  in  a  fraud 
whereby  a  contract  of  life  insurance  is  obtained  which  is  void  for 
want  of  insurable  interest,  and  the  insurance  is  paid  to  the  bene- 
ficiary, the  administrator  of  the  insured  cannot  recover  it  from  the 
beneficiary  on  the  ground  that  he  holds  it  as  trustee.^  It  is  held  in 
Pennsylvania  that  even  though  one  is  induced  by  false  and  frau- 
dulent representations  of  the  officers  of  a  mutual  assessment  com- 
pany to  become  a  member  thereof,  still  the  proof  of  such  a  defense 
in  an  action  by  a  receiver  of  the  company  against  a  policy  holder 
will  not  preclude  recovery  and  relieve  him  of  his  obligation  to  pay 
assessments  to  the  prejudice  of  subsequent  creditors  of  insurer. ^° 
A  representation  made  by  the  agent  of  an  insurer  to  the  effect  that 
if  the  assured,  who  proposed  to  let  her  policy  lapse,  should  continue 
paying  premiums  for  four  more  years  she  would  be  entitled  to  a 
free  or  paid-up  policy,  is  not  a  mere  promise  as  to  what  would  be 
done  in  futuro,  but  a  statement  of  the  company's  existing  practice, 
and  consequently  a  representation  as  to  a  present  existing  fact, 
and  will  therefore  support  an  action  for  deceit,  the  measure  of  dam- 
ages in  which  will  be  the  amount  of  the  premiums  paid.^^ 

Although  willful  burning  is  a  defense,  yet  if  a  policy  is  issued 
to  A  and  B,  payable  to  A,  the  fact  that  the  destruction  of  the  build- 
ing is  caused  by  B,  who  really  has  no  interest  in  the  policy,  does  not 
preclude  a  recovery  by  A  where  it  appears  that  it  is  done  without 
his  knowledge  or  consent,^^  And  where  the  evidence  shows  a  willful 
burning  of  the  wife's  property  by  her  husband,  she  will  be  entitled 
to  recover,  it  not  appearing  that  she  is  in  any  way  privy  to  said 
act  of  burning. ^^ 

Although  a  policy  may  be  canceled  for  fraud,  yet  where  the 
property  is  destroyed  a  court  of  equity  will  not  then  interfere,  since 

8  Chandler  v.  Worcester  Mutual  L.  R.  217,  52  Sol.  Jo.  158,  3  B.  R. 
Ins,  Co.  3  Cush.  (57  Mass.)  328.  Cas.  844. 

9  Howe  V.  Griffin,  12G  Ky.  373,  128  ^^  Westchester  Fire  Ins.  Co.  v.  Fos- 
Am.  St.  Rep.  2iJG,  103  S.  W.  714.  ter,  90  111.  121.  See  §§  2207a,  2207b 
>  ^e  §§  894  et  seq.,  914  et  seq.  herein,  herein. 

^^  Van  Dyke  v.  Baker,  214  Pa.  168,       ^^  piinsky  v.  Germania  Fire  &  Ma- 

63  Atl.  594.  rine  Ins.  Co.  32  l<'ed.  4/'. 

As  receiver:  assessments,  see  §  1273        AVilful  burning,  defense,  no  waiver 

herein,  see  also  as  to  receivers'  pow-  by  sending  notice  assessment.    Agnew 

ers,  §  3592  herein.  v.  Farmers'  Mutual  ProLeetive  I'lre 

i^Kettlewell  v.  Refuge  Assur.  Co.  Ins.  (Jo.  95  \V  is.  4i5,  70  iN.  \V.  Uc»4, 

1  K.  B.  515,  77  L.  J.  K.  B.   (N.  S.)  26  Ins.  L.  J.  554. 
421,  Ui  L.  1.  N.  S.  896,  24  L.  Times 
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it  must  be  volicd  upon  as  dofense  to  the  action  at  law  to  recover.'^* 
Again,  a  plea  that,  in  violation  of  a  condition  of  the  policy,  the 
insured  had  falsely  sworn  in  his  statement  to  the  insurer  that  ho 
had  renewed  his  license  to  sell  liquors  is  no  defense  where  there  is 
no  averment  cither  in  the  com])laint  or  the  plea  which  establishes 
an}''  relation  between  the  license  and  the  insurance.^^  An  insurer 
of  an  employer  who  fraudulently  induces  the  guardian  of  a  minor 
employee,  injured  by  the  employer's  negligence,  to  bring  an  action 
for  the  injuries  for  a  nominal  sum,  and  secures  entry  of  the  judg- 
ment therein,  is  liable  to  the  minor  for  the  full  amount  of  the 
actual  damages  caused  by  the  injury. ^^ 

§  3733.  Fraud  between  third  party  and  assured  no  defense  in 
action  against  the  company. — A  fraud  between  the  insured  and 
third  party  which  does  not  affect  the  rights  of  the  company  is  no 
defense  to  an  action  to  recover  the  amount  due  on  a  policy.  Thus, 
the  fact  that  the  grantee  of"  property,  who  had  obtained  insurance 
upon  the  same,  had* practised  a  fraud  upon  the  grantor  in  respect 
to  the  consideration,  whereby  the  conveyance  was  set  aside,  consti- 
tutes no  defense  by  the  insurer,  as  the  grantee  had  an  insurable 
interest  when  effecting  the  policy  and  his  title  was  not  conditional 
as  to  the  insurer.^'''  So  also  where  a  life  insurance  policy  is  given 
as  security  for  certain  notes,  the  fact  that  the  maker  of  the  notes 
may  defend  an  action  upon  them  on  the  ground  of  the  worth- 
lessness  of  the  consideration  is  no  defense  in  an  action  to  recover 
on  the  policy.-^^ 

§  3733a.  Incontestability:  fraud:  false  and  fraudulent  misrepre- 
sentations or  warranties:  review  of  decisions. —  (a)  In  Arkansas 
where  a  certificate  in  a  fraternal  life  association  was  incontestable 
''from  this' date"  it  is  held  that  the  defense  that  certain  answers  to 
questions  as  to  health  and  habits  were  knowingly  false  and  made 
for  the  purpose  of  deceiving  and  defrauding  the  insurer,  even  if 
pleaded  as  a  warra'nty  could  not  avail  insurer,  for  the  language  of 
the  contract  itself  precluded  such  a  defense ;  also  that  any  stipula- 
tion in  the  application  making  liability  depend  on  a  warranty  of 
the  truth  of  answers  to  the  questions  would  be  inconsistent  with 
the  terms  of  the  certificate  which  was  the  last  expression  between 
the  parties  as  to  the  terms  of  the  contract.^^ 

^*  Imperial  Fire  Ins.   Co.  v.  Gun-  fraud  for  inducinar  one  to  submit  to 

ning,  81  111.  236.  a  judgment  less  favorable  to  him  than 

^*  Feibelman    v.    Manchester    Fire  he  was  entitled  to),  102  N.  E.  77. 

Ins.  Co.  108  Ala.  180,  19  So.  540.  ^^  Phoenix  Ins.  Co.  v.  Mitchell,  67 

IS  McGillvray  v.  Employers'  Liabil-  111.  43. 

ity  Assur.   Coi-p.  214  Mass.  484,  46  ^^  Evers  v.  Life  Assoc,  of  America, 

L.R.A.(N.S.)  110  (annotated  on  right  59  Mo.  429. 

of   action    agamst   third   person   for  ^^  National  Annuity  Assoc,  v.  Car- 
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In  another  case  in  that  state  the  question  actually  decided  was, 
that,  under  the  terras  of  one  part  of  the  policy  the  falsity  of  cer- 
tain answers  as  to  health,  etc.,  in  response  to  inquiries,  operated 
as  a  waiver  of  answers  contained  in  other  parts  which  precluded 
the  defense  of  false  and  fraudulent  misrepresentations.  Assured 
died  and  the  action  was  commenced  within  the  year,  the  policy 
being  incontestable  after  one  year  from  the  date  of  its  issue.  Tlie 
court,  per  ^IcCulloch,  C.  J.,  said:  "There  is  a  sharp  division  in 
the  authorities  whether  or  not  a  clause  in  a  policy  stipulating  for 
immediate  incontestability  is  void  as  being  against  public  policy  so 
far  as  it  cuts  off  the  defense  of  fraudulent  misrepresentation  in 
procuring  the  policy.  The  cases  on  that  subject  are  cited  in  the 
briefs  of  counsel.  It  is  contended  that  that  question  has  been 
decided  in  this  court  in  the  case  of  National  Annuity  Association 
v.-  Carter.^"  But  an  examination  of  the  opinion  of  the  court  in 
that  case  shows  that  the  language  referred  to  was  used  with  ref- 
erence to  warranties,  and  not  fraudulent  misrepresentations.  The 
question  is,  therefore,  an  open  one  as  far  as  this  court  is  concerned, 
but,  as  before  stated,  we  do  not  regard  that  question  as  raised 
here.  The  question  upon  which  the  trial  judge  decided  the  cause 
was  entirely  different,  and  we  are  of  the  opinion  that  this  ruling 
was  correct. 

''Conceding  that  it  is  against  sound  public  policy  to  permit  the 
company  to  stipulate  for  immediate  incontestability,  even  against 
fraud,  yet  the  parties,  Avhen  they  come  to  close  the  contract,  may 
stipulate  for  a  waiver  of  matters  which  have  been  inquired  into  in 
the  application.  We  see  no  reason  why  the  company  should  not  be 
permitted  to  contract  that  it  will  waive  all  inquiry  into  the  truth  of 
.answers  which  it  has  had  an  opportunity  to  fully  investigate.  That 
is  a  different  thing  from  waiving  all  inquiry  as  to  fraud.  As  the 
company  saw  fit,  on  the  application  and  examination  of  the  physi- 
cian, to  inquire  specifically  into  certain  matters  concerning  the 
health  and  habits  of  the  applicant,  this  gave  an  opportunity  to  make 
full  examination  concerning  those  matters  and  the  truth  or  falsity 
of  the  answers  made  by  the  applicant.  With  that  opportunity  for 
examination  we  see  no  reason  why  the  company  should  not  be 
permitted  to  waive  any  further  inquiry  into  those  matters."  ^ 

(b)  It  is  held  in  a  California  case,  wherein  numerous  authori- 
ties are  considered,  that  tlie  defense  of  fraud  cannot  be  success- 

ter,  96  Ark.  495,  132  N.  W.  G33,  40       ^o  96  Ark.  495,  132  S.  W.  G33,  40 
Ins.  L.  J.  205.  Ins.  L.  J.  205. 

On  effect  of  provision  makin<?  pol-  ^  Tennessee  Life  Ins.  Co.  v.  Nolen, 
iev  incontestable  from  date,  see  note  108  Ark.  511,  158  S.  W.  775,  42  Ins. 
in  2  L.Ii.A.(N.S.)   82L  L.  J.  14(53. 
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fully  mainlained  unless  it  is  expressly  excepted  or  unless  there  is 
such  an  implication,  or  something  to  suggest  that  a  defense  on  said 
ground  is  not  barred  for  the  lapse  of  the  period  prescribed;  that 
is,  that  a  provision  in  the  policy  that  "all  statements  made  by  the 
insured  in  said  application  shall,  in  the  absence  of  fraud,  be  deemed 
representations  and  not  warranties"  only  imj^lies  that  in  case  of 
fraud  the  statements  in  the  application  shall  be  deemed  warran- 
ties, and  do  not  imply  that  fraud  is  excepted  out  of  the  protec- 
tion of  said  incontestable  clause,  and,  therefore,  a  defense  of  false 
statements,  warranted  by  insured  to  be  true  under  the  condition 
above  quoted,  is  precluded  after  the  stipulated  period  in  the  said 
incontestable  clause  which  was  one  year  from  date.  It  is  apparent 
therefore  that  this  decision  is  only  an  authority  for  the  proposi- 
tion that  unless  fraud  is  either  expressly  or  impliedly  excepted  by 
the  terms  of  such  protective  clause,  construed  with  the  language  of 
the  policy,  insurer  cannot  avail  itself  of  such  defense.  It  may, 
accordingly,  be  inferred  that  could  such  an  exception  of  fraud  have 
l)een  raised  by  implication  the  decision  might  have  been  in  favor  of 
assurer.  In  support  of  such  an  inference  we  quote  from  the  court, 
per  Angellotti,  C.  J.,  who  said:  "As  a  general  rule,  no  doubt, 
effect  will  be  given  to  such  stipulation  and  if  the  time  prescribed  be 
reasonable  the  insurance  company  will  be  precluded  from  urging 
any  defense,  including  fraud,  to  an  action  on  the  policy,  if  said 
ilefense  be  covered  by  said  agreement."  To  the  qualifying  words: 
"if  said  defense  be  covered  by  said  agreement"  may  be  added  the 
conclusion  of  the  court  on  this  point  as  follows:  "I  think  the 
statement  is  justified  that  all  the  recent  cases  and  authorities  hold 
that  where  reasonable  time  is  given  for  investigation,  an  incon- 
testable clause  is  valid  as  against  all  defenses  not  excepted  from  its 
operation.  And  in  this  connection  it  may  be  said  that  I  find  no 
warrant  for  the  assertion  that  by  the  terms  of  the  policy  here  fraud 
is  withdrawn  from  the  application  of  said  provision.  There  is  no 
contention  that  fraud  is  expressly  excepted  and  I  think  there  is  no 
such  implication."  It  would  seem,  therefore,  as  substantially 
above  stated,  that  if  there  were  such  an  "implication"  then  fraud 
would  constitute  a  defense  available  to  insurer  notwithstanding  the 
incontestable  clause,  and  because  fraud  was  neither  expressly  nor  by 
"implication"  excepted  in  the  contract  from  the  operation  of  said 
protective  clause  the  court  decided  it  did  not  constitute  a  defense, 
thereby  leaving  open  in  so  far  as  this  decision  is  concerned  the 
right  of  an  insurer  to  incorporate  into  the  incontestable  clause  an 
implied  exception  of  fraud  and  so  exclude  from  its  protection  that 
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defense  except  in  cases  on  all  fours  as  to  the  facts  with  said  de- 


<ision 


(c)  Under  a  Georgia  decision  insurer  is  precluded  after  the  ex- 
piration of  the  prescribed  period,  from  availing  itself  of  any  defense 
not  excepted  from  the  operation  of  the  incontestable  clause,  and  the 
effect  of  said  clause  is  to  limit  assurer  in  denying  liability  on 
the  ground  of  misstatements  in  the  application  to  such  statements 
as  were  made  with  actual  fraud.  The  provision  was:  "If  the  age 

2  Dibble  v.  Reliance  Life  Ins.  Co.  of  would  be  relieved  from  a  contract  in- 

Pittsburg,  170  Cal.  199,  149  Pae.  171,  fected  with  fraud.     The  parties  to  a 

46   Ins.   L.   J.   258.      (The  words  in  contract  may  provide   for  a  shorter 

semi-quotations   are   adopted   by   the  limitation  than  that  tixed  by  law  and 

court  as  a  part  of  its  opinion,  from  such  an  agreement  is  in  accord  with 

the    opinion    of    Burnett,    J.,    in    the  the  policy  of  statutes  of  that  eharac- 

lower  court  with  the  minor  exception  ter.' 

"there  is  no  contention  that  fraud  is  "The  incontestability  provision  ean- 
expresslv  excepted.")  The  court,  per  not  be  reasonably  construed,  in  our 
Angellotti,  C.  J.,  also  said:  "The  opinion,  as  either  expressly  or  im- 
deeisions  in  other  states  are  prac-  pliedly  excepting  an  action  or  defense 
lically  unanimous  in  holding  that  a  based  on  fraud.  The  entire  provi- 
provision  in  a  life  insurance  policy,  sion,  as  we  read  it,  so  far  as  appliea- 
to  the  effect  that,  after  being  in  force  ble  here,  is  that: — 
the  specified  time,  it  shall  be  ineon-  "  'This  policy  .  .  .  shall  be  in- 
testible,  precludes  any  defense  after  contestible  after  one  year  from  its 
the  .stipulated  period"  on  account  of  date,  except  for  nonpayment  of  pre- 
false  statements  warranted  to  be  true,  mium  and  except  as  otherwise  pro- 
even  though  such  statements  were  vided  in  this  policy.' 
fraudulently  made,  unless  by  the  "The  language  immediately  follow- 
terms  of  the  policy  fraud  is  expressly  ing  on  which  appellant  relies,  while 
or  impliedlv  excepted  from  the  effect  bearing  upon  the  question  of  the 
of  such  provision"  and  (quoting  liability  of  the  insurance  company 
from  Wright  v.  Mutual  Benefit  under  the  policy,  obviously  has  refer- 
Assoc.  118  N.  Y.  237,  6  L.R.A.  731,  ence  to  an  entirely  different  matter 
16  Am.  St.  Rep.  749,  23  N.  E.  186.)  from  that  referred  to  in  the  preceding 

"  'It  is  not  a  stipulation  absolutely  sentence.  It  simply  provides  that, 
to  waive  all  defenses  and  to  condone  in  the  absence  of  fraud,  all  state- 
fraud.  On  the  contrary,  it  recognizes  ments  in  the  application  shall  be 
fraud  and  all  otiier  defenses,  but  it  deemed  representations  and  not  war- 
provides  ample  time  and  opportunity  ranties,  and  no  such  statement  shall 
witliin  which  thev  mav  be,  but  be-  avoid  the  policy  unless  contained  m 
yond  which  they 'mav  "not  be,  estab-  the  written  application.  As  substan- 
iished.  It  is  iii  the  nature  of  and  tially  said  in  Mr.  Justice  Burnett's 
serves  a  similar  purpose  as  statutes  opinion,  there  is  nothing  herein  to 
of  limitations  and  repose,  the  wisdom  suggest  that  a  defense  on  the  ground 
of  which  is  apparent  to  all  reasonable  of  fraudulent  statements  will  not  be 
minds.  It  is  exempliiied  in  the  stat-  barred  by  the  lapse  of  the  time  pre- 
ute  giving  a  certain  period  after  the  scribed  in  the  preceding  provision. 
discovery  of  a  fraud  in  which  to  See  in  this  connection,  Clement  v. 
apply  t\)r  redress  on  account  of  it  New  York  Life  Ins.  Co.  101  Tenn. 
and  "in  the  law  requiring  prompt  22,  30,  42  L.R.A.  247,  70  Am.  St. 
applicalion  after  its  discoverv,  if  one  Rep.  650,  40  S.  W.  u61.  Referring 
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has  not  been  understated,  and  death  shall  occur  later  than  three 
years  from  the  date  hereof,  the  liability  of  the  company  shall  not 
be  disputed  on  account  of  any  statement  in  the  application,  except 
in  case  of  actual  fraud." 

The  ca.^e  decided,  however,  against  a  recovery  on  the  policy  on  the 
around  that  some  of  the  most  material  statements  in  the  appli- 
cation were  known  by  assured  to  be  false  when  made;  that  neither 
assurer  nor  its  agents  were  shown  to  have  had  any  notice  or  knowl- 
edge of  their  falsity;  that  assured  made  them  in  order  to  procure 
the  policy;  that  they  were  relied  upon  by  assurer  and  the  policy 
issued:  that  such  statements  were  made  warranties;   and,  there- 
fore, fraud  in  the  legal  acceptation  of  the  term  was  ponclusively 
shown.^    Under  another  decision  in  that  state  a  stipulation  that  a 
policy  of  life  insurance  "is  incontestable  after  three  years  from  its 
date,"  provided  the  premiums  have  been  paid,  except  that  error 
in  the  age  of  the  insured  is  open  to  adjustment  in  a  prescribed 
manner,  is  valid;  and  every  matter  which  would  have  the  effect 
of  defeating  or  destroying  a  contract  of  life  insurance,  such  as  those 
relating  to  the  cause  of  death  or  the  habits  of  the  insured,  will  be 
controlled  by  a  clause  of  incontestability,  although  that  will  not 
control  matters  which  affect  the  remedy  merely.     It  Avas  also  held 
that  the  insurer  could  not  set  up  as  a  defense  to  a  suit  on  the 
policy  any  ground  growing  out  of  misrepresentation  or  conceal- 
ment, although  amounting  to  fraud  after  the  policy  had  been  in 
force  for  three  years  and  the  premiums  paid,  where  there  was 
no  question  or  misrepresentation  as  to  age.     This  was  especially  so 
held  in  view  of  the  fact  that  the  very  habits  of  assured  set  up  to 
defeat  recovery  were  notorious  and  could  by  ordinary  diligence  on 
the  part  of  assurer  have  been  easily  ascertained.    It  was  further  held 
as  to  other  defenses,  under  policy  conditions  relating  to  future  con- 
duct of  assured  and  the  right  to  cancel  the  insurance,  that  the 
contract  should  be  construed  in  its  entirety,  including  the  incon- 
testable clause,  and  being  so  construed  as  a  whole  it  was  the  inten- 

to  the  words  in  the  first  sentence  the  correct  age'  is  such  a  provision, 
'except  as  otherwise  provided  in  this  It  should  be  borne  in  mind,  in  con- 
policy,'  we  find  no  provision  in  the  struing  these  provisions  of  the  pol- 
policy  otherwise  providing  as  to  a  icy,  that  under  well  settled  rules  all 
false  statement  in  the  application,  doubts  or  ambiguities  must  be  re- 
unless  perhaps  the  provision  under  solved  against  the  insurance  com- 
the  same  heading  of  'Incontestability'  pany." 

that  'If  the  age  of  the  insured  has       ^  Northwestern    Mutual    Life    Ins. 

been -misstated,  the  amount   })ayable  Co.  v.  Montgomery,  116  Ga.  799,  43 

hereunder  .^shall  be  such  as  the  pre-  S.  E.  79,  32  Ins.  L.  J.  254. 
mium  paid  would  have  purchased  at 
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tion  of  the  parties  that  all  grounds  of  defense  which  by  the 
exercise  of  ordinary  care  could  have  been  discovered  within  three 
years  were  intended  to  be  cut  off  by  the  incontestable  clause.* 

(d)  In  Idaho  a  clause  making  the  policy  incontestable  from 
date  except  for  nonpayment  of  premiums,  precludes  the  insurer 
from  maintaining  any  defense  after  the  time  so  specified  other 
than  that  excepted,  and  this  applies  to  exclude  the  defense  of 
fraud  in  making  material  and  false  warranties  and  statements  in 
his  application  for  the  policy.  The  court,  per  Sullivan,  C.  J.,  said 
that  the  parties  had  the  right  to  fix  the  conditions  upon  which 
incontestability  might  rest:  "Had  the  insurance  company  desired 
to  reserve  the  right  to  contest  for  fraud  it  was  its  duty  to  specify 
fraud  as  one  of  the  grounds  of  contest.  So  far  as  the  health  of  an 
applicant  for  life  insurance  is  concerned,  the  insurance  company 
has  competent  physicians  to  thoroughly  examine  such  applicants, 
and  it  is  the  company's  duty,  before  issuing  the  policy,  to  thor- 
oughly satisfy  itself  as  to  his  physical  condition."  * 

(e)  In  Illinois  where  such  a  clause  fixes  the  time  as  one  year 
from  the  date  of  issue,  the  defense  of  fraud  is  not  available  as  the 
time  limited  is  sufficient  to  ascertain  the  truth  of  representations.^ 
So  under  another  case  in  that  state  such  provisions  are  only 
qualifiedly  valid  and  binding,  for  the  decision  turned  upon  the 
point  of  sufficiency  of  time  allowed  at  the  period  of  limitation  and 
it  was  therein  expressly  held  that  an  incontestable  clause  is  valid 
and  binding  provided  the- period  fixed  is  sufficient  to  enable  the 
insurer,  by  the  exercise  of  proper  diligence,  to  ascertain  whether 
fraud  has  been  practiced  or  not;  accordingly  it  was  decided  that 
there  was  a  bar  to  the  defense  of  fraud  by  insurer  where  the  special 
pleas  set  up  that  knowledge  of  the  falsity  of  the  answers  relied  on 
did  not  come  to  the  knowledge  of  assurer  until  after  the  death  of 
assured,  but  no  fact  w^as  alleged  which  could  have  lead  to  the. 
conclusion  that  the  period  of  one  year  from  the  date  of  issue, 
the  period  fixed  by  the  incontestable  clause  in  this  case,  was  not 
ample  time,  in  the  exercise  of  proper  diligence  to  ascertain  whether 
the  answers  made  were  true  or  not,  and  so  far  a.s  appeared  from  the 
complaint  and  replication,  insurer,   during  the  period  of  about 

*  Massafhusetts  Benefit  Life  As.sof.  ^  AVeil  v.  Federal  Life  Ins.  Co  264 
V.  Robinson,  104  Ga.  2.36,  42  L.R.A.  111.  425,  106  N.  E.  246,  44  Ins  L  J 
261,  30  8.  E.  910,  27  Ins.  L.  J.  1003.    616,  aifg  182  111.  App.  322. 

*Duvall  V.  National  Jns.  Co.  28 
Idaho,  :}56,  154  Pac.  632,  Morgan,  J., 
dissented. 
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three  and  one-half  years  was  indifl'erent,  inactive,  and  uncon- 
cerned a-><  to  the  truth  of  the  answers  made  by  assured  in  the  appK- 
cation,  which  answers  had,  by  way  of  defense,  been  alleged  to 
liave  been  false  and  fraudulent.'  Another  decision  in  the  same 
state  becomes  of  importance  upon  this  point  not  only  because  it 
arose  upon  a  certificate  in  a  benevolent  a.>^sociation,  but  also  for 
the  reason  that  there  is  an  exhaustive  discussion  of  the  effect  of 
the  inconte»stable  clause  itself  and  of  each  particular  exception 
therein,  the  construction  of  the  contract  in  connection  therewith, 
and  also  of  the  agreement  in  the  application  for  membership  as  a 
part  of  said  contract,  whereby  ,S''nicide  was  made  an  excei)ted  risk, 
and  in  further  agreement  to  pay  dues  and  assessments  and  to  con- 
form in  all  respects  to  the  constitution,  laws,  etc.,  of  the  association. 
The  clause  in  question  provided  that  "after  two  years  from  the  date 
of  the  certificate,  the  member  continuing  in  good  standing,  the  only 
conditions  binding  upon  the  member  are  the  agreements  as  to  his 
full  compliance  with  the  laws  and  rules  of  the  association,  and 
that  all  dues  and  assessments  shall  be  paid  as  required.  In  all  other 
resjDects  the  payment  of  any  sum,  due  under  any  certificate  issued 
to  a  member,  sliall  be  indisiMitable  and  incontestable."  It  .was 
held  that  the  rule  of  liberal  construction  in  favor  of  assured  ap- 
plied; that  assurer  was  estopped  by  said  incontestable  clause  from 
denying  liability  upon  the  certificate;  that  the  exception  of  lia- 
bility in  case  of  suicide  was  an  agreement  which  stood  by  itself; 
and  that  the  incontestable  clause  applied  even  though  assured 
came  to  his  death  by  suicide.  The  court,  per  Magruder,  J.,  said: 
''"Courts  have  frequently  recognized  the  ^validity  of  clauses  making 
policies  of  life  insurance  and  benefit  certificates  in  benevolent  asso- 
'ciations  incontestaljle  by  the  company  or  association  under  certain 
conditions.  Stipulations  to  the  effect  that  a  policy  or  certificate 
shall  be  come  incontestable  for  fraud  in  procuring  the  same  after 
the  lapse  of  a  specified  period  from  the  date  of  its  issue,  have  been 
held  valid  as  creating  a  short  statute  of  limitations  in  favor  of  the 
insured,  and  as  giving  the  insurer  a  limited  period  for  the  purpose 
of  testing  the  validity  of  the  policy.  In  such  cases  the  company 
or  a.ssociation  cannot  set  up  fraud  as  a  defense  if  the  period  so 
fixed  is  sufficient  to  enable  the  company  or  association,  by  the  exer- 
cise of  proper  diligence,  to  ascertain  whether  fraud  has  been  prac- 
tised or  not  ...  In  interpreting  incontestable  clauses,  several 
well-known  rules  of  construction  are  adopted  as  being  peculiarly 
applicable  to  contracts  of  this  class.     One  of  these  rules  of  con- 

■^Flanigan  v.  Federal  Life  Ins.  Co.    eral  Life  Ins.  Co.  264,  111.  425,  106 
231  111.  399,  83  N.  E.  178,  37  Ins.    N.  E.  246,  44  Ins.  L.  J.  616. 
L.  J.  123,  folloued  in  Weil  v.  Fed- 
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ptruction  is  that  such  contracts  are  to  be  Uberally  construed  in 
favor  of  the  insured.  .  .  .  It  is  not  denied  in  this  case  that  the 
deceased,  Wilham  Achterrath,  paid  all  his  dues,  and  conformed  in 
every  respect  to  such  requirements  of  the  society  as  entitled  him  to  a 
good  standing  up  to  the  time  of  his  death,  inclependently  and  out- 
side of  the  fact  tliat  he  died  by  his  own  hand.  ...  By  agree- 
ing that  the  order  shall  not  be  responsible  under  the  contract  if 
he  should  die  by  suicide,  whether  sane  or  insane,  he  made  an 
agreement  which  stood  by  itself,  and  was  not  dependent  upon  any- 
thing in  the  constitution,  laws,  rules,  or  usages  of  the  order.  .  .  . 
It  is  thus  apparent  that  if,  after  two  years  from  the  date  of  the 
certificate,  the  member  continued  in  good  standing — and  such 
was  the  fact  in  regard  to  William  Achterrath — the  only  conditions 
after  that  date  binding  upon  him  were  the  agreements  as  to  his 
full  compliance  with  the  laws  and  rules  of  the  association,  and 
not  such  other  agreements  as  were  made  independently  and  out- 
side of  the  laws  and  rules  of  the  association."  * 

(f)  In  an  Indiana  case  wherein  the  incontestable  clause  fixed  the 
period  as  one  year,  it  is  held  that  insurer  is  precluded  from  assert- 
ing as  a  defense  to  its  liability  the  charge  of  false  and  fraudulent 
answers  of  insured,  the  warranties  in  the  contract,  when  the  answer 
setting  out  such  defense  was  filed  more  than  one  year  after  the 
execution,  delivery  and  acceptance  of  the  contract.  The  court,  per 
Spencer,  J.,  said  that  ''it  seems  to  be  generally  held  that  such  a 
clause  precludes  the  defense  of  fraud,  as  well  as  other  defenses, 
and  that  it  is  not  invalid  on  the  theory  that  it  is  against  public 
policy,  provided  the  time  in  which  the  defenses  must  be  made  is 
not  unreasonably  short.  An  examination  of  the  .  .  .  cases  will 
show  that  the  holding  of  the  courts  of  this  country  has  been  almost 
universally  that  every  defense  to  a  policy  of  insurance  embraced 
Avithin  the  terms  of  the  'incontestable  clause'  is  completely  lost  to 
the  insurer,  if  it  fails  to  make  the  defense  or. take  affirmative  action 
within  the  time  limited  by  the  policy.  .  .  .  AVe  note  that  with 
great  earnestness  the  appellant  contends  that  'false  and  fraudu- 
lent representations  of  an  applicant  for  life  insurance,  which  are 
made  warranties,  will  defeat  recovery,'  but  it  mu.st  not  be  over- 
looked that  there  is  no  charge  of  fraud  against  the  appellee  herein. 
exce])t  through  that  part  of  the  application  in  which  it  is  ])rovidcd 
that  the  insured  for  'any  person  claiming  any  interest  in  the  policy" 
Avarranted  all  of  his  statements  and  answers  to  be  true,  and  also  that 

®  Roval    Circle   v.    Aolitorrath,   204        As  to  suicide  and  incontestability, 
III.  64f),  63  L.R.A.  4.32,  08  Am.  St.    see  §§  2644  et  seq.  herein. 
Rep.  224,  68  N.  E.  492,  33  Ins.  L.  J. 
20. 
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the  ett'ort  to  plead  this  is  made  after  the  hinitation  provided  in  the 
eontraet,  which  limitation  was  certainl}-  an  inducement  held  out 
by  the  company  to  augment  the  sale  of  its  contract.  The  incon- 
testable clause  is  construed  by  us  to  be  binding  upon  the  appellant, 
and  to  mean  just  what  it  says,  that,  'after  one  year  from  the  date 
of  issue,  this  i)olicy  shall  be  incontestable  if  tlie  premiuins  have  been 
duly  paid/  ''  ^  In  the  appellate  court  it  was  determined  that  the 
clause  was  valid;  but  where  assured,  before  the  limited  period  of 
one  year  had  expired,  was  charged  by  assurer  with  fraud  in  his 
answei-s,  and  such  charge  was  acknowledged  (o  be  true,  whereupon 
the  contract  was  canceled,  the  premium  refunded  and  accepted 
and  a  full  release  and  cancelation  of  the  policy  executed,  it  was 
decided  that  such  facts  M'hen  proven  constituted  a  full  defense 
to  the  insured's  cause  of  action.  The  court,  per  Felt,  J.,  said: 
"Parties  may  by  appropriate  provisions  in  a  contract  limit  their 
right  to  controvert  certain  questions  affecting  the  validity  of  the 
contract  entered  into  by  them,  and  may  likewise  limit  the  time 
within  which  such  questions  may  be  raised.  Such  provisions  are 
held  to  be  in  the  nature  of  a  statute  of  limitation  or  rei)ose  and  are 
generally  upheld.  .  .  .  Where  the  provision  in  a  policy  fixes 
a  rea.sonable  and  definite  time  within  which  the  insurer  may  con- 
test the  validity  of  the  policy,  there  is  no  denial  of  the  right  to  avoid 
it  because  of  fraud  in  its  procurement,  but  only  a  limitation  of  the 
time  within  which  the  policy  may  be  contested  on  that  ground. 
The  incontestable  clause  now  under  consideration  is  a  valid  and  im- 
portant provision  of  the  policy  upon  which  this  is  based.  .  .  . 
It  is  a  well  recognized  and  fundamental  principle  that  fraud  vitiates 
every  contract  into  which  it  enters,  and  where,  as  in  this  case,  the 
parties  who  made  the  contract  mutually  agree  to  rescind  it  within 
the  stipulated  time,  on  the  ground  of  fraud  in  its  procurement, 
and  have  been  placed  in  statu  quo  by  a  return  of  the  premium 
paid,  with  interest,  tliere  is  no  reason  why  such  rescission  and 
settlement  is  not  valid  and  binding  upon  all  the  parties  including 
the  beneficiary.  .  .  .  While  fraud  vitiates  any  contract  into 
which  it  enters.  It  has  been  held  that  an  insurance. contract  is  not 
ipso  facto  rendered  void  by  a  breach  of  the  condition  upon  which 
it  issues ;  that  a  contract  procured  by  fraud  is  not  void  but  voidable 
at  the  option  of  the  injured  party.  Where  there  is  a  violation 
of  the  conditions  upon  which  an  insurance  policy  is  issued,  the 
insurer  may  waive,  either  fraud  or  warranty,  and  elect  to  treat  the 
contract  as  valid,  or  it  may  elect  to  avoid  the  contract,  in  which 

9  Indiana  National  Life  Ins.  Co.  v.    L.  J.  768,  rev'g  —  Ind.  App.  — ,  99 
MeGinms,    180    Ind.    9,    45    L.R.A.    N.  E.  756. 
(N.S.)   192,  101  N.  E.  289,  42  Ins. 
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event  it  must  show  a  seasonable  return,  or  tender  back  of  the 
premiums  paid."  ^° 

(g)  In  Iowa  a  policy  provision  that  it  shall  be  incontestable  from 
date  for  any  cause  except  misstatement  of  age,  ''except  as  herein- 
before provided,"  is  unlawful  and  void  in  so  far  as  it  attempts  to 
cover  fraud  in  procurement  of  the  policy  and  will  not  preclude 
the  insured  from  relying  on  the  warranties  contained  in  the  appli- 
cation, which  is  part  of  the  contract,  and  the  statements  in  which 
are  made  the  basis  of  the  policy;  and,  the  omission  of  "fraud" 
from  the  specified  grounds  of  contest  of  a  life  policy  will  not  pre- 
clude contest  on  that  ground. ^^  It  is  also  decided,  however,  in  the 
same  case  as  that  which  holds  as  above  stated,  that  it  is  not  suffi- 
cient to  constitute  fraud  that  answers  to  questions  are  untrue  but 
it  must  appear  that  they  were  made  by  assured,  with  the  knowl- 
edge that  they  were  false  foj"  the  purpose  and  with  the  intent  to 
deceive  insurer,  and  that  said  insurer  was  thereby  deceived  to  his 
injury.^* 

(h)  In  Kentucky  the  provision  that  the  policy  shall  be  incon-i 
testable  from  date  except  for  fraud  precludes  all  other  defenses. ^^ 
Again,  a  policy  is  not  void  as  against  public  policy  which  provides 
that  it  is  incontestable  after  two  years  from  its  date,  "provided  the 
premiums  are  paid  and  the  requirements  of  the  company  as  to  age, 
military  or  naval  service  in  the  time  of  war  are  observed"  and  the 
defense  of  fraud  i"n  effecting  the  policy  is  precluded  after  the 
specified  period,  although  the  insurer  had  attempted  to  cancel 
the  policy  for  said  alleged  fraud. ^*  The  assurer  may,  however, 
although  the  policy  contains  an  incontestable  clause,  rescind  the 
same  for  fraud  within  a  reasonable  time  after  discovery  thereof 
and  upon  surrender  of  premiums  paid,  but  it  may  not  after  pay- 
ment of  the  policy  amount  recover  from  assured's  administrator 
the  money  so  paid.^*  But  if  the  policy  is  opposed  to  public  policy, 
it  is  not  rendered  enforceable  by  an  incontestable  clause." 

^^  Indiana  National  Life  Ins.   Co.  See  also  extended  discussion  in  Citi- 

V,  McGinnLs,  —  Ind.  App.  — ,  99  N.  zens  Life  Ins.   Co,  v.   McClure,  138 

E.  756,  42  Ins.  L.  J.  62.  Ky.   138,  27  L.R.A.(N.S.)    1026,  39 

^^  Welch  V  Union  Central  Life  Ins.  Ins.  L.  J.  987,  per  Settle,  J. 

Co.  108  Iowa,  224,  50  L.R.A.  774,  78  i*  Kansas  Mutual  Life  Ins.  Co.  v. 

N.  W.  853.  Whitehead,    123   Ky.   21,   93   S.   W. 

"  Welch  V.  Union  Central  Life  Ins.  609. 

Co.  117  Iowa,  394,  90  N.  W.  828,  31  "  New    York    Life    In.'^.     Co.     v. 

Ins.  L.  J.  735.     See  §§  1894  et  seq.,  Weaver's  Admr.  114  Ky.  295,  70  S. 

1914  et  seq.  lierein,  see  also  chapter  W.  628. 

on  Warranties,  §§  1956  et  seq.  herein.  ^^  Broralev  v.  Washington  Life  Ins. 

"Independent    Life    Ins.    Co.    of  Co.    122    Ky.    402,    5    L.R.A. (N.S.) 

America  v.   Rider,  150  Ky.  505,  42  747  (annotated  on  defense  of  want  of 

L.R.A. (N.S.)    560,   150   S".   W.   640.  insurable  interest  as  affected  by  in- 
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■  (i)  In  Louisiana  whore  there  is  a  elaui^e  in  a  poUcy  ])roviding 
that  if  the  age  of  the  insured  has  been  misstated,  the  benefit  will 
be  adjusted  equitably  upon  ascertainment  of  that  fact,  and  also 
another  clause  providing  that  after  two  years  the  policy  will  be  in- 
contestable, if  the  premiums  have  been  i)ai(l.  both  clauses  are  gen- 
oral,  and  one  does  not  control  the  olboj-,  so  lliat  the  incontestable 
clause  will  stand  and  be  enforceable  as  it  docs  not  avoid  the  pro- 
vision for  an  equitable  roadjuslmcnt  in  view  of  the  code  under 
which  no  clause  of  a  contract  should  be  dechu'ed  nugatory  if  it  can 
be  avoided.  It  is  also  decided  that  the  gravity  of  the  wrong  can- 
not atfcct  the  incontestability  of  the  policy  after  two  years;  for  to 
permit  it  to  affect  the  policy  would  be  to  create  degrees  of  fraud." 
(j)  In  a  MassacJuisefts  case  the  point  of  reasonable  time  in  which 
to  investigate  is  made  the  basis  of  a  distinction  between  the  clause 
there  involved,  which  made  the  policy  incontestable  from  date  of 
issue  for  any  cause  except  nonpayment  of  ]:)remiums,  and  clauses 
in  other  policies  which  fixed  some  definite,  reasonable  period  of  time 
after  which  defenses  wilhi?i  tlie  clause  should  be  precluded ;  and  in- 
asnuich  as  in  the  latter  cla.«s  of  cases  the  period  fixed  for  incon- 
testability for  fraud  was  not  unreasonably  short,  but  the  company 
was  given  time  and  an  opportunity  for  investigation  to  ascertain 
whether  the  contract  should  remain  in  force,  such  clauses  were  not 
against  public  policy  as  tending  to  put  fraud  on  a  par  with  honesty, 
but  were  reasonable  and  proper  provisions  and  valid  because  in  iho 
nature  of  a  limitation  of  the  time  within  which  a.ssurer  could 
avoid  the  policy  for  fraud,  and  also  gave  insured  a  guaranty 
against  possible  expensive  litigation  to  defeat  his  claim  after  the 
lapse  of  many  years,  while  in  the  case  before  the  court  the  rea- 
,son  of  the  rule  in  such  other  cases  as  to  reasonable  time  to  inves- 
tigate was  held  not  to  apply  and  it  was  accordingly  decided  that 
the  clause  there  involved  did  not  ])reclude  the  defense  of  fraud  in 
procuring  the  policy  by  •making  representations  which  were  ma- 
terial, false  and  fraudulent,  and  in  so  far  as  it  did  preclude  fraud 
as  a  defense  it  was  void  as  against  public  policy .-^^  But  this  deci- 
sion a]ipears  to  have  been  qualified  in  the  same  court  to  this  extent, 
that,  although  the  court  has  in  a  former  decision  in  the  same  case 

contestable  clause),  92  S.  W.  17,  121        ^^  Rgagan    v.    Union    Mutual    Life 

Am.  St.  Rep.  467.  Ins.    Co.    189    Mass.    555,    2    L.R.A. 

"Mutual    Life    Ins.    Co.    v.    New,  (N.S.)  821  (annotated  on  validity  of 

125    La.    41,    27    L.R.A. (N.S.)    4.31,  provision  making  policy  incontestable 

136   Am.'   St.   Rep.   326,   51   So.   61;  from  date),  109  Am.  St.  Rep.  659,  76 

Civ.  Code  La.  Art.  1951.  N.  E.  217,  4  Ann.  Cas.  362. 

As    to    construction,    aee    §§    212, 
214  herein. 
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held  that  a  clause  making  the  '■'policy  incontestable  from  the  date 
of  issue,  for  any  cause  except  nonpayment  of  premiums,"  does  not 
preclude  the  defendant  from  showing  that  the  contract  of  insur- 
ance was  procured  by  fraud  of  the  insured,  and  in  accordance 
there\\4th  it  is  ruled  for  the  purposes  of  trial  that  the  policy  is  in- 
contestible  except  for  fraud,  and  while  the  only  defense  open  is 
fraud,  nevertheless  nothing  less  than  actual  fraud  is  open  as  a 
defense  and  does  not  make  the  possibility  of  innocent  false  rep- 
resentations of  assured  as  to  matters  material  to  the  risk  a  subject 
for  consideration  of  the  jury.^^  Again,  in  this  connection  and 
as  bearing  thereon,  where  it  was  alleged  that  the  policy  was  pro- 
cured by  fraud  practiced  upon  assurer  in  regard  to  the  risk,  it 
Avas  declared  to  be  elementary  law  that  this  if  proved  would  be  a 
good  defense;  that  proof  might  be  made  by  showing  material, 
false  and  fraudulent  representations,  whether  oral  or  in  writing, 
and  rehance  upon  them  as  an  inducement  to  issuing  the  policy; 
and,  for  this  purpose,  that  the  Avritten  application  containing  rep- 
resentations alleged  to  be  fraudulent  was  competent  evidence,  even 
though  the  policy  did  not  refer  thereto,  and  notwithstanding  the 
statutory  requirement  as  to  the  application  being  attached  to  the 
policy,  etc.  The  court  also  cites  the  case  which  we  have  above  con- 
sidered to  the  point  that  ''It  has  recently  been  decided  that  a  pro- 
vision in  a  policy  of  insurance,  making  it  incontestable  for  fraud 
from  its  inception,  is  void  as  against  public  poUcy."  ^o 

(k)  Under  a  Missouri  decision  the  clause  was:  "This  policy  shall 
be  incontestable  after  one  year  from  its  date  of  issue  for  the 
amount  due,  provided  the  premiums  are  duly  paid,  excepting  that 
military  or  naval  service  in  time  of  war  without  a  permit  are 
risks  not  assumed  by  the  company  at  any  time."  Insured  died  after 
the  expiration  of  that  period  and  it  was  held  in  an  action  to  re- 
cover the  policy  amount  that  insurer  was  precluded  from  main- 
taining defenses  alleging  various  false  statements  in  the  applica- 
tion relating  to  health,  rejection  by  other  companies,  non-disclosure 
of  incarceration  in  the  penitentiary,  false  warranties,  deceit  and 
fraud ;  in  brief,  that  a  defense  which  is  not  one  excepted  from  the 
incontestable  clause  cannot  be  availed  of  by  the  insurer  after  the 
prescribed  period.     In   this  connection   the  court,   per   P)ond,  J., 

19  Reagan    v.    Union    Mutual    Life        2°  Holden   v.   Prudential   Life  Ins. 

Ins.  Co.  207  Mass.  79,  92  N.  E.  1025,  Co.  of  America,  191   Ma.ss.   153,  77 

40  In.s.  L.  J.  21;   Reagan  v.  Union  N.  E.  309,  3.3  Ins.  L.  J.  532,  cilincf 

Mutual  Life  Ins.  Co.  189  Mass.  555,  Reagan    v.   Union   Mutual   Life   Ins. 

2    L.K.A.(N.S.)    821,    109    Am.    St.  Co.   189   Mas.s.   555,   2   L.R.A.(N.S.) 

Ueu.  059,  7U  N.  E.  217,  4  Ann.  Cas.  821,  109  Am.  St.  Kep.  659,  76  N.  E. 

362  217,  4  Ann.  Cas.  362. 
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said:  "The  reason  of  the  rule  is  that  no  other  interpretation  can  be 
given  to  a  contract  not  to  contest  (with  named  exceptions)  after  a 
fixed  time,  Avithont  destroying  the  natural  and  ordinary  meaning 
of  tlie  terms  employed  and  reading  into  them  a  significance  which 
they  will  not  bear.  The  motive  for'  such  contracts  is  to  put  the  in- 
sured at  rest  as  to  all  attacks  upon  the  validity  of  his  policy  other 
than  the  exceptions  named,  ])ruvidcd  he  will  i)ay  the  premiums  and 
abstain  from  perilous  callings,  and  to  engender  in  his  mind  a  con- 
viction that  those  he  has  undertaken  to  protect  will  not  be  left  un- 
protected. To  ettectuate  these  purposes  the  companies  now  propose 
contracts  to  the  insured  (like  the  one  at  bar),  wlierel)y  they  agree 
for  a  consideration,  hUct  a  time  fixed  by  themselves,  to  abandon  any 
attack  upon  the  obligations  of  their  contract  other  than-  for  specially 
reserved  grounds.  Such  agreements  are  lawful,  and  should  be  en- 
forced according  to  their  terms.  Not  to  do  so  is  to  permit  the  in- 
sured to  be  misled  and  induced  to  take  out  insurance  under  the 
proffer  of  a  contract  of  'imperishable  security'  for  his  beneficiary, 
Avhich  is  nevertheless  in  reality  open  to  the  same  attacks  for  false 
warranties  which  might  be  made  in  any  suit  brought  on  policies 
not  containing  that  provision.  This  is  not  a  construction,  but  a 
misconstruction,  which  would  convert  a  contract  not  to  contest  into 
a  delusion  and  a  snare,  and  would  permit  the  insurance  companies, 
after  having  acquired  policies  taken  out  in  faith  thereof,  and 
because  of  such  faith,  in  many  instances,  at  a  great  pecuniary  sacri- 
fice, to  make  the  very  defenses,  after  the  lapse  of  the  time  fixed  for 
excluding  them,  which  might  have  been  made  before." 

Another  point  urged  in  aid  of  insurers  under  said  incontestable 
clause,  was  this,  that  said  period  was  not  sufficient  to  enable  them  to 
a-^certain  by  diligence  whether  the  contract  was  fraudulently  ob- 
tained. As  to  this  contention  the  court  said:  ''An  examination 
of  the  answer  of  appellant  discloses  that  it  does  not  allege  any  facts 
of  diligent  conduct  on  its  part  to  discover  whether  its  policy  was 
obtained  by  fraud.  The  answer  avers  inquiry  by  correspondence 
and  through  appellant's  agents  to  ascertain  the  truth  of  the  ap- 
plicant's w^arranties,  and  it  is  also  replete  with  general  statements 
of  'fraud'  and  'skillful  concealment;'  but  it  nowhere  alleges  the 
particular  acts  and  doings  of  appellant  within  the  year  to  discover 
and  unearth  the  facts  justifying  its  general  charges  of  misconduct; 
and  it  nowhere  shows,  by  the  things  done  and  the  time  consumed 
in  doing  them,  that  this  period  Avas  not  sufficient  time  within 
which,  by  reasonable  diligence,  they  might  have  acquired  the  in- 
formation desired.  The  answer,  therefore,  did  not  present  a  tri- 
able issue  on  that  point.    And  this  is  decided  in  the  two  decisions 
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of  the  Illinois  courts  relied  on  by  appellant.^  But  beyond  all  this 
and  irresi^ective  of  the  pleadings,  the  evidence  contained  in  the 
record  wholly  fails  to  show  that  appellant  used  reasonable  diligence 
in  searching  out  the  history  of  the  insured  and  the  truth  of  the 
matters  stated  in  his  application  for  the  policy;  and  it  also  failed 
to  show  that  the  time  given  in  the  policy  to  do  this  (one  year)  was 
not  sufficient  for  that  purpose  (even  if  that  limit  could  be  ignored 
under  the  Illinois  decisions,  which  we  do  not  decide).  The  result 
is  that  the  defense  sought  to  be  interposed  was  neither  well  pleaded 
nor  sustained  by  the  evidence."  ^ 

(1)  In  a  Neiu  Jersey  case  the  policy  provided  that  it  was  "in- 
contestable, except  for  nonpayment  of  premiums,  two  years  from 
its  date."  Insured  was  not  in  default  for  nonpayment  of  premiums 
and  he  died  more  than  two  years  after  the  date  of  the  policy.  It 
was  urged  in  defense  that  because  insured  had  in  his  application 
misrepresented  his  condition  as  to  health,  and  falsely  answered 
other  material  questions  therein,  that  the  contract  was  obtained 
through  fraud,  was  void  ab  initio,  and  by  reason  thereof  no  legal 
contract  was  incepted  to  which  the  incontestable  clause  could  apply, 
so  that  fraud  could  be  shown  in  defense.  It  w^as  decided  that  the 
rules  of  liberal  interpretation  in  favor  of  assured  and  against  the 
one  w^ho  prepared  the  contract  applied ;  that  said  incontestable  clause 
should  be  interpreted  to  include  all  defenses  other  than  the  non- 
payment of  dues ;  and  that  said  clause  did  not  condone  fraud,  but 
fixed  the  time  within  which  the  defense  must  be  established,  and 
I)rovide  a  reasonable  time  for  such  purpose.' 

(m)  In  a  New  York  case  the  stipulation  was:  "No  question  as 
to  the  validity  of  the  application  or  certificate  of  membership  shall 
be  raised,  unless  such  question  be  raised  within  the  first  two  years 
after  the  date  of  such  certificate  of  membership,  and  during  the 
life  of  the  member  therein  named."  The  court  declared  that 
contracts  of  this  character  were  in  the  nature  of  and  served  a 
similar  purpose  as  statutes  of  limitation  and  repose.  They  were 
also  likened  to  statutes  wherein  a  certain  period  after  the  discov- 
ery of  fraud  is  given  in  which  to  apply  for  redress  on  account  of  it. 
The  right  of  parties  to  provide  for  a  shorter  limitation  than  that 
fixed  by  law  was  further  asserted  by  the  court  to  be  in  accord  with 
statutes  of  that  character.     But  the  greater  force  is  given  to  said 

1  Flani^an  v.  Federal  Life  Ins.  Co.  of  America,  248  Mo.  304,  154  S.  W. 

231   111.   399,   83   N.   E.   178;   Royal  58,  42  Ins.  L.  J.  597. 

Circle    v.    Achterrath,    204    111.    549,  '  p^ews  v.  Metropolitan  Life  Ins. 

(33  L.R.A.  452,  98  Am.  St.  Rep.  224,  Co.  79  N.  J.  Law,  398,  75  Atl.  167, 

68  N.  E.  492.  39  Ins.  L.  J.  439. 

*  Harris  v.  Security  Life  Ins.  Co. 
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expressions  of  the  court  by  its  i'uitlier  aj-scrtioii,  in  connection  with 
statutes  of  the  character  last  stated,  that  the  law  requires  ])roniijt  ap- 
plication after  the  discovery  of  fraud  if  one  would  he  relieved  from  a 
contract  infected  with  fraud;  and  additional  weight  is  added  by 
the  statement  in  unequivocal  language  that  sucli  an  incontestable 
clause  "is  not  a  stipulation  absolute  to  waive  all  defenses,  and  to 
condone  fraud.  On  the  contrary  it  recognizes  fraud  and  all  other 
defenses,  but  it  ])rovides  ample  time  and  opportunity  within  which 
they  may  be,  but  beyond  which  they  may  not  be  established."  Ac- 
cordinglV  it  was  held  that  said  clause  was  valid,  and  excluded  the 
defenses  of  fraud,  and  that  decedent  and  the  beneficiary  falsely 
represented  that  said  decedent  was  not  then  suffering,  and  never 
had  suffered,  from  certain  diseases  which  in  fact  had  seriously 
impaired  his  health,  and  also  tliat  the  beneficiary  had  no  insurable 
interest  in  the  life  of  the  insured.* 

(n)  Under  a  Rhode  Island  decision  a  policy  containing  a  clause 
making  it  incontestable  after  two  years  from  date  of  issue,  cannot 
be  contested  after  that  time,  even  for  false  and  fraudulent  answers 
in  the  application,  since  the  clause  merely  provides  a  short  statute 
of  limitations,  within  the  limited  period  of  which  the  fraud  must 
be  discovered,  if  at  all.^ 

(o)  Under  a  Tennessee  decision  a  provision  that  a  life  insurance 
policy  shall  be  incontestable  after  one  year,  provided  ijremiums  have 
been  paid,  is  neither  unreasonable  nor  contrary  to  public  policy;  and 
insured's  fraud  in  procuring  a  policy  by  misrepresentations  as  to 
health  is  within  such  a  provision.  The  court  per  Wilkes.  J.,  said: 
''Fraud  is  always  required  to  be  set  up  promptly  when  discovered, 
or  it  may  be  treated  as  waived ;  and  the  effect  of  this  stipulation  is 
that  the  insurer  must  exercise  due  diligence  to  discover  such  fraud 
within  the  year,  and,  if  it  fails  to  do  so,  it  will  treat  it  as  waived, 
and  no  inquiry  will  be  made  or  allow'ed  into  such  matters.  It 
clearly  appears  from  "the  record  in  this  case  that  the  company  in 
one  year  could  have  discovered  all  the  facts  now  inclosed  in  the 
proof  relating  to  the  question."  ^ 

*  Wrio-ht    v.    Mutual    Benefit   Life  ^  Murrav  v.  State  Mutual  Life  As- 

Assoc.  il8  X.  Y.  237,  6  L.R.A.  731,  sur.  Co.  22  R.  J.  524,  53  L.R.A.  742, 

16  Am.  St.  Rep.  749,  23  N.  E.  186.  48  Atl.  800,  cited  in  Prudential  Ins. 

See  also  Webster  V.  Columbian  Na-  Co.   of  America  v.  Mohr    (U.   S.   C. 

tional  Life  Ins.  Co.  116  N.  Y.  Supp.  C  Dist.  R.  I.)  185  Fed.  936,  40  Ins. 

404,  131  App.  Div.  837,  38  Ins.  L.  L.  J.  1322. 

.7.  639,  aff'd  196  N.  Y.  523,  89  N.  E.  ^  Clement  v.  New  York  Life  Ins. 

1114  (considered  under  §  3733c  here-  Co.  101  Tenn.  22,  42  L.R.A.  247,  70 

in) ;  New  York  Life  Ins.  Co.  v.  Man-  Am.  St.  Rep.  650,  46  S.  W.  561,  27 

ning,  124  N.  Y.  Supp.  775,  156  App.  Ins.  L.  J.  827.     It  was  also  said  by 

Div.  818,  atrd  142  N.  Y.  Supp.  1132,  the    court:      "It   must   be    apparent 

156  App.  Div.  818.  from  the  outset  that   this   provision 
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In  another  ease  in  that  state  the  policy  stipulated  that  it  was 
issued  in  consideration  of  the  statements  in  the  apphcation  which 
were  warranted  to  be  full,  true,  and  correct  as  facts  and  that  they 

was  intended  to  have  some  material   lation  is  to  create  a  short  statute  of 
effect,  and  was  not  inserted  as  a  mat-   limitation   in   favor   of   the   insured, 
ter    of    form       No    more    tempting   within   which  limited  period  the  in- 
provision   to   an   applicant   could   be   surer  must,  jf  ever,  test  the  validity 
introduced  into  a  policy  of  life  in-   of  the  policy.'     It  has  been  held  that 
surance   than    this   one.   which   guar-    an  agreement  limiting  the  time  with- 
anteed    to    the    applicant    that    his   in  which  an  action  may  be  brought 
policy  should   not  be  contested   aft-   upon  the  policy  of  insurance  by  the 
er  tlie  expiration  of  one  vear,  pro-   beneficiary  is  not  against  public  pol- 
vided     the     premiums     were     paid,    icy,    and    may    be    enforced,    though 
Premiums    upon    a    life    policy    are   less  than  the  usual  time  imposed  by 
often  paid  at  a  great  sacritlce,  and   law  has  been  fixed.     It  this  be  so,  it 
Due  of  the  most  disturbing  and  un-   is  difficult  to  see  why  a  similar  lim- 
satisfactory    features    of    the    insur-   itation  upon  the  rights  of  the  insurer 
ance  contract  is  the  fact  that,  after   to  contest  should   be   against   public 
these   sacrifices    and    payments   have   policy,  and  why  it  should  not  be  en- 
been  made  for   a  number  of  years,    forced    by    the    courts.      It    is   said, 
and  the  insured  has  died,  so  that  bis   however,  that  fraud  appearing  in  the 
testimony  and  perhaps  that  of  others   origin   of   the   contract   must,   as   in 
has  been  rendered  unavailable  by  the   any   other   case,   render   it   nuU   and 
lapse  of  time  and  the  occurrence  of   void  from  the  beginning,     it  is  true 
oeath,  instead  of  receiving  the  prom-   that  frard  vitiates  all  agreements  and 
ised  reward,  the  beneficiary  will  be   undertakings  based  upon  it,  and  they 
met  with  a  contest  and  a  lawsuit  to   may  be  set  aside  at  the  instance  ot 
determine  wliether  the  insurance  ever   the    party    defrauded.      So,    in    this, 
had   any   validity  or  force.     .     .     .   case,   fraud   in   obtaining  the  policy 
The   provision   in   this   ease   is   very   would   vitiate  it   at   the   option   and 
broad   in   its   terms.      There  is   only   upon   the   motion   of   the   party   de- 
cne  condition  upon  which  the  validity   frauded;  but,  under  the  provision  in 
of  the  policy  can  be  questioned  after    question,  the  party  must  within  the 
the    lapse    of    a    year,    and    that    is   year  exercise  his  right  to  repudiate 
'the  nonpayment  of  premiums.     The   and   rescind   it.     The   effect   of   this 
meaning    of    the    provision    is    that,   agreement   not  to  contest   is   to   put 
if   the   premiums  are   paid,  the   lia-   the  company  in  the  attitude  of  being 
bility    sliall    be    absolute    under    the   unahle  to  set  up  any  fraud  or  false 
policy,    and    that    no   question    shall   swearing  in  obtaining  the  policy,  or 
be  made  of  its  original  validity.     No   any  other  defense  to  it,  save  the  one 
reasonable  construction  can  be  placed   excepted,  so  far  as  its  original  valid- 
upon  such  provisions  other  than  that   ity    is    concerned.      Unless    the    lan- 
tlie   company    reserves   to   it.self   the   guage   be   thus  construed,   it  is   im- 
right  to  ascertain   all  the  facts  and    practicable    to    put    any    reasonable 
matters  material  to  its  risk  and  the   interpretation  on  it.     Unless  it  is  the 
validity  of  it^  contract,  for  one  year;    object  and  purpose  of  the  provision 
and  if  within   that  time  it   does  not   to  cut  off  all  defenses  arising  out  of 
ascertain  all  the  facts,  and  does  not   the  false  statements  of  the  applicant 
cancel    and    rescind    the    contract,    it   to  obtain  it,  it  is  diHicult  to  .see  what 
may  not  do  so  atterwai'd  upon  any    j)ractical  benelit  the  insured  is  to  de- 
j^round  then  in  existence,     ''ilie  prac-   rive  from  it." 
lical  and  intended  ellect  of  the  stipu- 
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should  constitute  the  hasis  of  the  contract.  It  was  further  pro- 
vided that  it  was  issued  and  accepted  subject  to  certain  conditions 
referred  to,  wliich  conditions  or  excepting  clauses  related  to  pay- 
ment of  premiums,  forfeiture,  occupation  and  habits  of  insured, 
suicide,  etc.,  and  were  followed  by  the  clause:  ''Except  as  here- 
inbefore provided,  this  policy  shall  be  incontestable  for  any  cause 
except  misstatement  of  age"  with  a  provision  as  to  readjustment  in 
case  of  such  misstatement.  It  was  claimed  by  assurer  that  the 
words  "except  as  hereinbefore  provided"  embraced  not  only  every- 
thing in  the  excepting  clause  in  which  it  was  set  forth  but  that  it 
also  covered  all  that  preceded  including  the  warranties  and  rep- 
resentations made  in  the  application  and  policy,  but  this  claim  Avas 
not  sustained  and  it  was  held  that  said  warranties  and  represen- 
tations were  not  within  the  intent  of  the  noncontest  clause,  there- 
fore the  policy  could  not  be  contested  on  the  ground  of  fraudu- 
lent statements  in  the  application.  A  distinction  was  endeavored 
to  be  made  by  insurer  between  a  clause  of  this  character  where 
no  time  was  reserved,  and  one  wherein  the  period  of  one  year  was 
reserved  in  which  to  make  such  investigations  as  might  be  deemed 
proper  and  the  policy  be  canceled  if  necessary,  but  as  to  this  claim 
the  court,  per  Wilkes,  J.,  said  that  this  was  a  conceKsion  that  fraud 
will  not  jjrove  a  defense  after  one  year,  which  concession  goes 
to  "the  extent  that  fraud  in  procuring  the  policy  does  not  render 
it  void,  but  only  voidable  within  the  time  stipulated.  If  the  time 
may  be  limited  to  one  year,  within  which  the  defense  of  fraud 
may  be  made  available,  it  is  difficult  to  see  why  it  may  not  be 
limited  to  six  months  or  one  month,  or  such  other  time  less  than 
this  as  the  company  may  deem  it  important  to  stipulate.  If  fraud 
jnay  be  waived  at  all,  certainly  the  parties  may  stipulate  the 
grounds  upon  which  the  waiver  may  be  made,  and,  if  a  company 
•can  stipulate  that  its  policies  shall  be  incontestable,  it  may  fix  the 
^conditions  upon  which  incontestability  shall  rest,  and  may  fix  a 
tJme  limit  upon  the  right  to  contest."  Said  court  also  placed 
stress  upon  the  fact  that  the  insurer  takes  all  due  precautions  as 
to  questions,  answers,  medical  examination,  etc.,  before  assuming 
the  risk,  and  that  in  this  case  it  took  the  time  it  deemed  neces- 
sary before  accepting  the  policy,  and  that:  "It  may,  therefore,  be 
held  to  have  waived  the  fraud,  since  it  had  such  time  to  discover  it 
as  it  saw  proper."  It  was  further  decided  that  said  incontestable 
clause  was  not  void  as  against  public  policy.'  Again,  in  the  same 
state,  a  policy  providing  that  after  three  years,  if  the  payments 

"^  Union    Central   Life   Ins.    Co.   v.    Fox,  106  Tenu.  347,  82  Am.  St.  Rep. 
885,  61  S.  W.  62,  30  Ins.  L.  J.  529. 
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required  shall  have  been  made  when  due,  it  shall  be  incontestable, 
means  incontestable  for  causes  other  than  nonpayment  of  pre- 
miums, and  an  insured  failing  to  pay  a  quarterly  premium  after 
such  three  years  is  not  entitled  to  recover.^ 

(p)  In  Texas  the  opportunity  and  facility  aflforded  insurer  for 
investigating  and  discovering  the  fraud  within  the  time  prescribed, 
by  a  clause  making  the  policy  incontestable  for  any  cause  within 
one  year,  is  not  contrary  to  public  policy  as  tending  to  condone 
or  promote  fraud,  even  though  construed  as  a  bar  to  the  defense 
of  fraud  in  obtaining  the  policy.^ 

(q)  In  a  Wisconsin  case  it  was  stipulated  that  the  '^policy  is  ab- 
solutely incontestable  from  the  date  of  its  delivery  and  acceptance 
except  for  nonpayment  of  premiums,  or  misstatements  of  age ;  and 
the  latter  may  be  corrected  or  adjusted."  Therfe  were  also  specially 
excepted  risks  as  to  military  or  naval  service,  and  death  in  conse- 
quence of  or  in  violation  of  law.  While  the  question  of  suicide 
was  the  principle  one  discussed,  it  was  also  contended  that .  as- 
sured falsely  represented  his  state  of  health  in  his  application  and 
concealed  other  matters.  It  was  declared,  however,  by  the  court, 
per  Winslow,  .1,,  that :  "There  does  not  seem  to  be  much  merit  in 
the  claim.  He  submitted  himself  for  examination  to  the  com- 
pany's medical  examiner,  who  reported  that  he  had  dyspepsia,  and 
that  he  was  only  a  second-class  risk.  The  company  had  full  no- 
tice that  he  was  not  in  first-class  health,  because  the  insured  him- 
self stated  in  his  application  that  he  had  dyspepsia,  and  had  had 
malaria,  and  had  applied  for  a  pension  on  the  ground  of  indiges- 
tion brought  on  by  exposure  in  the  army.  Besides,  the  incon- 
testable clause  would  seem  to  effectually  bar  this  defense.  If  this 
clause  be  not  altogether  a  glittering  generality,  put  in  for  no  pur- 
pose except  to  induce  men  to  insure,  it  would  seem  that  it  must 
cover  such  misstatements  or  omissions  as  are  here  alleged.  .  .  . 
We  see  no  reason  why  an  insurance  company  may  not  take  the 
risk  of  ascertaining  for  itself  the  condition  of  health  of  the  in- 
sured.^" 

§  3733b,  Same   subject:    summary   and   conclusion. — It   will   be 
seen  from  an  examination  of  the  preceding  authorities  that  there 

^  Thompson     v.     Fidelity     Mutual  ^  American    National    Ins.    Co.    v. 

Life  Ins.  Co.  110  Tenn.  not,  6  L.R.A.  Brigg.s,  —  Tex.  Civ.  App.  — ,  15(5  S. 

(N.S.)  103!)n,  11.)  Am.  St.  Rep.  723,  W.  909.     See   Southern   Union   Life 

92   S.   W.   1098.  Ins.    Co.    v.    White    (1916)    —   Tex. 

On    applicability    of    incontestable  Civ.  App.  — ,  188  S.  W.  21)0. 

clause  to  nanpavment  of  premiums,  ^°  Patterson   v.   National   Piemium 

see  note  in  6  L.R.A. (N.S.)  1039.  ISIutual  Life  Ins.  Co.  100  Wis.  118, 

As  to  failure  to  pav  i)remium ;  in-  42  L.R.A.  253,  09  Am.  St.  Rep.  899, 

contestability,  see  §  il03a  herein.  75  N.  Y.  980,  27  Ins.  L.  J.  820. 
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are  several  kinds  of  incontestable  clanses,  in  one  of  which  a  speci- 
liecl  period  of  one  year  or  more  is  lixed,  after  which  prescribed  time 
the  protection  from  contest  is  afforded.  In  an  other  class  the 
clause  becomes  incontestable  from  date,  and  in  most  of  the  non- 
contest  provisions  there  are  certain  exceptions  as  to  which  the 
clause  is  not  operative.  Between  the  first  two  classes  a  distinction 
is  made  in  this,  that  if  one  year  or  more  intervenes  before  the  clause 
becomes  oi)erative  as  to  assured,  a  reasonable  time  is  given  assurer, 
both  before  and  after  completion  of  the  contract  to  investigate 
the  alleged  fraud  or  fraudulent  misrepresentations  or  warranties 
;md  to  cancel  the  contract,  while  in  those  cases  where  the  clause 
becomes  operative  from  date,  this  right  is  at  once  cut  off  from 
the  time  the  contract  goes  into  effect,  although  certain  courts  con- 
sider that  a  sullicicnt  time  before  the  date  of  the  contract  is  given 
for  all  necessary  investigation.  This  point  of  reasonable  time  for 
insurer  to  investigate  and  ascertain  his  rights,  enters  into  most  of 
the  discussions  by  the  courts,  concerning  the  effect  of  such  clauses, 
and  it  is  expressly  declared  by  the  Illinois  court  that  fraud  is  no 
defense  provided  a  sufficient  time  is  given  for  such  investigation 
by  assurer,  that  is  the  noncontest  provision  is  thereby  made  quali- 
fiedly  valid,  and  it  is  also  declared  that  the  prescribed  time  must 
not  be  unreasonably  short,  as  in  Indiana.  So  in  Massachusetts 
this  distinction  is  considered  under  a  clause  making  the  policy  in- 
contestable from  date  of  issue  and  wherein  it  was  held  that  in 
so  far  as  actual  fraud  was  precluded  as  a  defense  the  clause  was 
void. 

In  this  connection,  however,  it  may  be  asserted  without  fear  of 
contradiction  that  assurers  do  not  enter  into  insurance  contracts 
except  upon  the  exercise  of  at  least  due  diligence  in  determining 
v.-hether  the  risk  shall  be  accepted  and  the  policy  issued,  and 
that  it  is  not  issued  except  upon  investigation  as  to  its  nature,  char- 
acter, and  the  hazard  which  will  be  assumed  when  there  is  a  com- 
pleted binding  contract.  In  addition  since  the  incontestable  clause 
ordinarily  fixes  a  period  within  which,  and  up  to  the  time  said 
clause  becomes  operative  and  of  force  to  preclude  contest,  the  in- 
surer has  a  further  opportunity  to  investigate  and  ascertain  such 
matters  as  may  render  the  risk  an  undesirable  one.  Again,  there 
is  no  reason  why  parties  may  not  stipulate  for  a  waiver  of  matters 
concerning  which  inquiry  has  been  made  or  where  there  has  been 
an  oj^portunity  to  fully  investigate  the  same;  nor  does  there  seem 
to  be  any  reason  why  the  insurer  may  not,  within  legal  limitations, 
])rescribe  a  time  after  which  certain  questions  may  not  be  contro- 
verted or  within  whicli  such  questions  must  be  raised,  if  it  is  in- 
tended to  make  them  a  ground  of  contest;  and;  as  the  Tennessee 
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court  declares,  fraud  is  always  required  to  be  set  up  promptly  when 
discovered  or  it  may  Ijc  treated  as  waived,  and  due  diligence  must 
be  exercised  to  discover  fraud  otherwise  it  will  be  treated  as  waived; 
so  the  New  York  court  asserts  that  the  law  requires  prompt  appli- 
cation after  the  discovery  of  fraud  if  relief  is  sought  from  a  con- 
tract affected  with  fraud. 

Another  point  is  that  it  is  generally  conceded  that  clauses  of 
this  character  in  effect  provide  a  short  statute  of  limitation,  that  is, 
provide  a  shorter  term  for  maintaining  a  claim  by  way  of  defensi 
against  the  enforcement  of  the  contract  than  that  prescribed  by  the 
statute  of  hmitations  by  fixing  a  reasonable  period  by  which  such 
claims  and  defenses  may  be  successfully  prosecuted. 

It  is  also  agreed  that  as  a  rule  the  contract  including  these  incon- 
testable clauses  should  be  liberally  construed  in  favor  of  assured  and 
against  the  party  who  prepared  the  contract;  that  is,  against  as- 
surer. 

Such  clauses  as  allow  a.  reasonable  period  of  time  to  intervene 
before  the  policy  becomes  incontestable  are  undeniably  valid,  not 
against  public  policy  and  enforceable ;  and  as  to  those  clauses  which 
by  their  terms  become  immediately  effective,  as  where  they  make 
the  policy  incontestable  from  date  of  its  issue,  they  are  also  valid 
and  enforceable  except  that  in  Iowa  and  :\Iassachusetts,  they  are 
held  to  be  against  public  policy  and  void  in  so  far  as  they  pre- 
clude fraud  as  a  defense,  but  in  both  these  states  this  means  noth- 
ing less  than  actual  fraud,  not  merely  false  statements  unknowingly 
made. 

It  logically  follows,  therefore,  that  inasmuch  as  incontestable 
clauses  are  not  against  public  policy,  and  are  valid  and  enforce- 
able, every  defense  within  the  terms  of  or  covered  by  such  clauses 
or  which  is  not  excepted  therefrom  is  precluded  if  not  taken  ad- 
vantage of  before  the  clause  becomes  operative  in  favor  of  as- 
sured, and  this  by  the  Aveight  of  authority  includes  the  defense 
of  fraud,  or  false  statements  or  warranties  in  the  application  for 
insurance,  not  for  the  purpose  of  condoning  the  fraud,  but  as 
fixing  a  time  beyond  which  it  may  not  be  set  up  or  established ;  and 
even  in  Iowa  and  Massachusetts  as  above  stated  it  would  seem 
that  such  noncontestable  stipulations  are  only  void  to  the  extent 
that  they  preclude  the  defense  of  actual  fraud  of  assured  in  pro- 
curing the  contract,  and  by  this  is  meant  nothing  less  than  actual 
fraud. 

§  3733c.  Incontestability:  insured  not  in  good  health  when  con- 
tract incepted. — Tlie  ground  on  which  claims  of  this  character  rest 
is  that  such  a  requirement  as  to  payment  of  the  premium  while 
insured  is  in  good  health  is  a  condition  precedent  to  the  risk  attach- 
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ing  and  tlie  contract  becoming  of  force  or  effect;  that  is,  condi- 
tions precedent  to  the  existence  of  any  contract  whatsoever.^^ 

Under  a  Federal  decision  a  provision  in  an  insurance  poUcy  that, 
if  the  poHcy  shall  have  been  in  continuous  force  for  three  years, 
it  shall  thereafter  bo  incontestable,  cannot  be  held  to  be  inappli- 
cable to  a  policy,  delivered  when  the  insured  was  not  in  good  health, 
on  the  theory  that  l)ecause  the  policy  provided  that  it  should  not 
take  effect  until  delivered  while  the  insured  was  in  good  health, 
it  never  was  in  force. ^^ 

In  California  even  though  the  policy  provides  that  it  shall  not 
take  effect  until  the  premium  is  paid  while  insured  is  in  good 
health  the  insurer  is  prevented  from  contesting  under  such  a  clause, 
on  the  ground  that  insured  at  the  time  the  application  was  made 
and  thereafter  was  seriouslv  ill.^' 


^^  Mutual  Reserve  Fund  Life  of  the  company  and  issued.'  It  is 
Assoc.  V.  Austin,  142  Fed.  398,  73  urged  by  appellant,  therefore,  that 
C.  C.  A.  498,  G  L.R.A.(N.S.)  1064,  these  three  circumstances,  the  pay- 
35  Ins.  L.  J.  605;  Dibble  v.  Reliance  ment  of  the  first  premium,  the  con- 
Life  Ins.  Co.  of  Pittsburg,  170  Cal.  dition  of  good  health  on  the  part  of 
199,  149  Pac.  171,  46  Ins.  L.  J.  258.  the  insured  and  the  execution  of  the 
See  also  cases  following  under  this  policy  by  the  company,  were  eondi- 
section.  tions   precedent   to   the   existence   of 

On    effect    of    incontestable    clause,  any  contract  whatever,  and  that  since 

where  insured  is  in  poor  health  wnen  in  the  answer  and  cross-complaint  it 

policy    is    delivered,    see    note    in    (i  appears    that    the    insured,   when    he 

L.R.A.  (N.S.)    1064;    as   to   effect   of  made  the  application  and  at  all  times 

incontestable    clause    on    stipulation  thereafter,   was   not   in   good   health, 

that  policy  shall  not  be  binding  un-  but  seriously  ill,  for  this  reason  the 

leas  delivered  to  insured  while  in  g-ood  demurrer  should  have  been  overruled, 

health,  see  notes  in  17  L.R.A. (N.S.)  It  is  said  bv  appellant  that,  in  Gal- 

1145;   43  L.R.A.(N.S.)    726;   L.R.A.  lant   v.    Metropolitan    Life   Ins.    Co. 

1910F,  173.  ]  67  Mass.  79,  44  N.  E.  1073:    'There 

^^  Mutual      Reserve      Fund      Life  was  a  provision  in  a  purported  life 

Assoc.   V.   Austin,   142   Fed.  398,  73  insurance  contract  that  no  obligation 

C.  C.  A.  498,  6  L.R.A.(N.S.)  1064n,  was  to  be  assumed  by  the  company 

35  Ins.  L.  J.  605.  unless  the  insured  was  in  good  health 

^^  Dibble   v.    Reliance   Ins.    Co.   of  at   the   date   of   the   policy.      It    ap- 

Pittsburg,  170  Cal.  199,  149  Pac.  171,  peared  that  the  insured  was  in  poor 

46   Ins.   L.   J.   258.     The  court,   per  health    at    that   date,   and   the   court 

Angellotti,    C.    J.,   quoting   with    ap-  held  that  there  was  no  contract,  and 

proval  from  Burnett,  J.,  in  the  ap-  the   company   was    not   liable.      This 

peltate    court,    said:      ''There   is   an-  was  folloived  in  Barker  v.  Metropol- 

other  consideration  which  is  worthy  itan  Life  Ins.  Co.  188  Mass.  542,  74 

of  serious  attention.     It  was  agreed  N.    E.    945,    in    regard    to    a   similar 

by   the   parties  that  the   contract  of  state  of  facts.'   Other  cases  also  to  the 

insurance  'shall  not  take  effect  until  same  point  are  Volker  v.  Metropol- 

the    first    premium    shall    have    been  itan  Life  Ins.  Co.  1  Misc.  374,  21  N. 

actually   paid,  while   I   am   in   good  Y.    Supp.   456;    Carmichael  v.   John 

health,  and  the  policy  shall  have  been  Hancock    Life    Ins.    Co.    101    N.    Y. 

signed  by  the  duly  autliorized  officers  Supp.     602,    116    App.    Div.     291; 
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Under  a  decision  in  the  District  of  Columbia  where  the  stipu- 
lation required  insured  to  be  in  good  health  at  the  date  of  the 
policy  it  was  held  that  such  a  provision  was  a  condition  precedent 

Dwight   V,    Germania  Life   Ins.    Co.  ant   is  contesting  its  liability  under 

103  N.  Y.  341,  57  Am.  Rep.  729,  8  the  policy.     Such  a  contest  is  within 

N.    E.    654;    Metropolitan    Ijife   Ins.  the  scope  of  tlutt  clause  which  makes 

Co.  V.  Howie,  62  Ohio  St.  204,  56  N.  the    policy    incontestable    after    one 

E.  908;  and  Packard  v.  Metropolitan  year   from  its   date  if  all   due   pre- 

Life  Ins.  Co.  72  N.  H.  1,  54  Atl.  287.  miums  shall  have  been  paid,  without 

It  is  to  be   observed,  however,  that  by  its  terms  excluding  any  gi-ound  of 

in  none  of  these  cases  was  there  an  defense.     To  hold  otherwise  would  be 

incontestable  clause,  and  this  cireum-  to   permit  such   a   clause  in   its   un- 

stance   is   claimed  by  respondent   to  qualified  form  to  remain  in  a  policy 

be    a    vital    distinguishing   fact.      In  as  a  deceptive  inducement  to  the  in- 

support   of  the   contention   she  cites  sured." 

Mohr  V.  Prudential  Ins.  Co.  of  Amer-  "  'In  the  Austin  case  it  was  held 
ica,  32  R.  I.  177,  78  Atl.  554;  Mutual  by  the  United  States  Circuit  Court 
Reserve  Fund  Assoc,  v.  Austin,  142  of  Appeals,  First  Circuit,  that  as  far 
Fed.  398,  73  C.  C.  A.  498,  6  L.R.A.  as  the  incontestable  clause  is  con- 
(N.S.)  1064;  and  Commei-cial  Life  cerned,  there  is  no  distinction  be- 
Ins.  Co.  V.  McGinnis,  50  Tnd.  App.  tw-een  the  condition  precedent  as  to 
630,  97  N.  E.  1018.  the  delivery  of  the  policy  while  in 
"  'In  the  first  of  these  it  was  said :  good  health  and  statements  in  the 
''The  defendant  does  not  dispute  that  application  which  were  made  war- 
a  period  of  more  than  one  year  had  ranties,  and  that  unless  expressly 
elapsed  between  the  date  of' the  pol-  excluded  they  were  all  covered  by  the 
icies  and  the  death  of  the  insured,  agreement  not  to  contest  the  policy. 
The  defendant  contends,  however.  In  the  note  to  this  case,  as  reported 
that  the  policies  must  have  had  a  in  6  L.R.A. (N.S.)  1064,  it  is  said: 
leoal  inception  in  order  to  sustain  an  "The  contention  of  the  defendant  in 
action  thereon,  and  that  before  the  this  case  that  the  incontestable  clause 
plaintiff  could  claim  the  benefit  of  the  was  an  agreement  conditioned  upon 
incontestable  clause  she  must  show  the  insurance  having  been  in  force, 
that  all  the  conditions  precedent  to  and  that  the  insurance  was  not  in 
the  i.'ssuance  of  the  policies  have  been  force  because  the  assured  was  not  in 
complied  with.  To  this  contention  it  good  health  when  the  policy  was  de- 
should  be  said  that  the  policies  were  livered  to  him,  does  not  seem  to  have 
issued  and  were  delivered;  that  the  been  thought  of  before,  as  an  ex- 
premiums  due  upon  said  policies  were  tensive  search  has  failed  to  discover 
received  by  the  defendant  up  to  the  any  case  where  such  a  defense  was 
time  of  the  death  of  the  insured;  that  relied  on.  The  reasoning  of  the 
the  policies  were  treated  by  tlie  in-  court,  however,  seems  impregnable  in 
sured  and  the  defendant  as  subsist-  spite  of  the  lack  of  authority  iipou 
ing  contract  between  them.  The  that  specific  question,  and  its  position 
|)o1icies  upon  their  face  purport  an  is  still  further  strengthened  by  a  de- 
obligation    on    the    part    of    the    de-  cision  of  the  North  Carolina  Supreme 


fendaiit.  To  an  action  to  enforce 
this  apparent  obligation  the  defend- 
ant   interposes   the   defense  that    the 


Court  in   Grier  v.  Mutual  Life  Ins. 
Co.  132  N.  Car.  542,  44  S.  E.  28." 
"  'The  McGinnis   Case  supra,  was 


insured    was   not    in    good    health    at    to    the    same    effect,    there    being 


the  time  of  the  delivery  of  the  pol 
icies.     Upon  this  ground  the  defend 


clause  in  the  policy  that  it  was  not  to 
go   into   effect  unless   the  first   pre- 
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as  wore  also  certain  other  conditions  as  to  non-rejection  by  other 
insurers,  previous  diseases,  etc. ;  but  it  was  also  decided  that  where 
the  policy  was  "incontestable  after  two  years,  except  for  fraud 
or  misstatement  of  age"  precluded  the  defense  that  the  contract 
had  never  taken  eftect'because  of  insured's  ill  health,  and,  therefore, 
after  the  expiration  of  said  prescribed  period  the  policy  was  not 
voidable  except  for  the  matters  spccilicd  in  said  clause." 

In  Kentuckij  the  provision  that  the  policy  shall  be  incontestable 
from  date  except  for  fraud  precludes  all  other  defenses;  and  reten- 
tion of  a  policy  issued  without  application,  which  contains  pro- 
visions, that  it  shall  he  void  if.  at  the  date  of  its  delivery,  insured 
is  not  in  good  health,  or  if  he  has  been  rejected  by  other  insurers, 
has  been  attended  by  a  physician,  or  has  had  certain  diseases, 
by  one  within  the  operation  of  such  provisions,  is  not  such  fraud 
as  will  prevent  the  operation  of  said  incontestable  clause.^^ 

In  a  New  Tor  I:  case  there  was  a  policy^provision  that  the  contract 
w^as  complete  only  by  payment  of  the  first  premium  provided  tlie 
applicant  was  in  good  health  at  the  time  of  said  payment.  It  was 
also  stipulated:  'This  company  i«sues  only  preferred  risks,  and  the 
examination  of  the  insured  hereinafter  being  satisfactory,  this 
policy  is  incontestable  except  for  suicide,  whether  sane  or  insane, 
committed  within  one  year  from  the  date  hereof."  It  was  alleged 
that  insured  at  the  time  of  payment  of  the  premium  Avas  suffer- 
ing from  a  incurable  disease  the  nature  of  which  was  fraudulently 
concealed  from  insurer  so  that  the  contract  of  insurance  was  never 
completed.  Insured  died  in  about  three  years  after  the  policy  was 
issued.  As  insured  did  not  commit  suicide  it  w^as  held  that  no 
cause  of  action  was  stated ;  that  the  above  clause  as  to  good  health 
had  no  application  to  such  chronic  diseases  as  assured  may  have 
had  at  the  time  of  the  application,  as  an  examination  had  been 
made  of  insured  by  insurer  and  the  non-contest  clause  applied 
and  should  be  given  effect,  and  in  view  thereof  the  health  clause 
only  meant  that  the  applicant  should  not  have  been  stricken  wdth 

mium  was  actually  paid  during  the  appellant's  reasoning,  I  am  content 
lifetime  and  good' health  of  insured,  to  follow  the  authorities  upholding 
but  it  was  held  that  this  was  covered  respondent's  position,  there  being  no 
by  the  incontestable  clause,  and  that  case  to  point  to  the  contrary,  and 
the  insurer  had  waived  its  right  to  therefore  must  resolve  this  contention 
urge  such  defense.  The  other  cases  in  favor  of  plaintiff.'  " 
cited  by  appellant  in  this  connection  ^*  Healy  v.  Metropolitan  Life  Ins. 
do  not  relate  to  life  insurance,  nor  Co.  37  App.  D.  C.  246,  39  Wash.  L. 
do  they  involve  any  consideration  of   Rep.  406. 

an  agreement  not  to  contest  the  ac-  ^^  Independent  Life  Ins.  Co.  v. 
tion,  and  therefore,  of  coui-se,  they  are  Rider,  loO  Ky.  505,  42  L.R.A.(N.S.) 
clearly  distinguishable.  560,  150  S.  W.  649. 

"While  there  is  persuasive  force  in 
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some  new  disease  between  acceptance  of  the  risk  and  agreement  to 
issue  the  policy,  and  the  time  when  the  first  premium  was  paid 
and  the  policy  "dehvered.  "Any  other  interpretation  would  render 
the  incontestable  clause  absolulely  meaningless  and  a  mere  snare 
to  delude  the  insured  into  taking  a  policy  which  appeared  incon- 
testable, but  which  in  fact  was  not.  The  defendant  made  all  the 
inquiry  respecting  the  health  of  insured  which  it  desired,  and  there- 
upon issued  a  policy  incontestable  for  any  cause  except  suicide  with- 
in one  year."'  ^^ 

In  Rhode  Island  evidence  is  inadmissible  to  show  that  insured 
was  not  in  good  health  when  the  policy  was  delivered  and  the  first 
premium  paid  as  required  by  a  policy  condition,  where  there  is  also 
a  stipulation  for  non-contest  after  one  year  from  date,  provided 
all  premiums  are  paid,  and  at  the  time  of  insured's  death  more 
than  one  year  after  the  policy  was  issued  the  premiums  had  been 
paid." 

§  3733(1.  Incontestability:  other  instances.— -In  Kentucky  the  in- 
surer is  not  precluded  by  an  incontestable  clause  in  the  policy  or 
contract  from  resisting  payment  on  the  ground  that  it  was  issued 
to  one  having  no  insurable  interest,  and  is  therefore  void  as 
against  public  policy.^^  But  in  New  York  a  stipulation  in  a  life 
insurance  certificate,  that  ''no  question  as  to  the  validity  of  an 
nppHcation  or  certificate  of  membership  shall  be  raised  unless 
.  .  .  within  two  years"  from  the  date  of  the  certificate  and  dur- 
ing the  life  of  the  member,  includes  the  defense  of  lack  of  insur- 
able interest  in  the  beneficiary.^^  This  defense,  however,  of  want  of 
insurable  interest  under  noncontest  provisions  of  the  policy  has 
been  considered  elsewhere  herein  and  the  reader  is  referred 
thereto.20 

A  provision  that,  after  payment  of  a  certain  number  of  pre- 
miums, the  policy  shall  become  incontestable,  does  not  apply  to 
contests  for  failure  to  pay  premiums.^    So  in  a  Nebraska  case  the 

16  Webster  v.   Columbian  National  On   defense   of  want  of  insurable 

Life  Ins.  Co.  116  N.  Y.  Supp.  404,  interest  as  aft'ected  by  incontestable 

331  App.  Div.  837,  38  Ins.  L.  J.  639,  clause,  see  notes  in  42  L.R.A.  257;  5 

affd  190  N.  Y.  523,  89  N.  E.  1114.  L.R.A.  (N.S.)  747. 

Inj?rahara,  J.,  dissented  on  the  ground  ^^  Wri.s>iit   v.    Mutual    Benefit    Life 

that    the   contract   was   a   Mas.sachu-  Assoc.  118  N.  Y.  237,  6  L.R.A.  731, 

setts  contract  and  that  the  defendant  16  Am.  St.  Rep.  749,  23  N.  E.  186. 

had  a  right  to  have  its  liability  de-  ^^  As  to  wager  policies;  incontest- 

termined  by  the  law  of  that  state.  ability,  see  §  894g  herein. 

"Mohr  v.   Prudential   Ins.   Co.  of  ^  Thompson     v.     Fidelity     Mutual 

America,  .32  R.  I.  177,  78  Atl.  554.  Life  Ins.  Co.  11  (i  Tenn.  557,  6  L.R.A. 

"Bromlev     v.     Washington     Life  (N.S.)    1039,  115  Am.  St.  R«p.  823, 

Ins.  Co.  122  Ky.  402,  5  L.R.A.(N.S.)  92  S.  W.  1098. 

747n   9''  S   W   17.  On    ai)plicability    of   incontestable 
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stipulation  for  incontestability  does  not  apply  to  the  defenpe  of 
lapse  or  forfeiture  for  nonpayment  of  premium  or  abandonment  of 
contract.*  In  a  recent  Federal  decision  the  aj^plication  for  the 
original  policy  made  it  incontestable  after  two  years  from  the  date 
of  issue,  and  the  policy  issued  was  incontestable  ^'one  year  from 
the  date  of  issue"  and  "unrestricted  after  one  year."  At  the 
time  the  policy  was  issued  the  code  of  the  state  provided  for  read- 
justment in  case  of  misrepresentation  as  to  age.  It  was  held  that 
insurer  was  precluded  from  maintaining  a  claim,  whereby  it  sought 
because  of  insured's  misstatement  as  to  age  to  reduce  the  amount  re- 
coverable ;  that  is  that  the  partial  defense  was  precluded  as  was  also 
any  defense  on  said  ground  of  misstatement  of  age.^  In  Kentucky 
a  life  policy  providing  that  it  shall  be  incontestable,  ''if  the  in- 
sured shall  die  three  or  more  years  after  the  date  hereof,  and 
after  all  due  premiums  shall  have  been  received  by  the  com- 
pany," is,  after  compliance  with  such  provision  incontestable, 
although  it  also  contains  a  provision  that  it  shall  be  void  "it 
the  insured  dies  in  consequence  of  his  own  criminal  action,"  and 
his  death  is  in  fact  caused  by  such  action.*  It  is  further  deter- 
mined that  the  defense  that  insured  met  his  death  while  com- 
mitting a  breach  of  the  peace  was  precluded  after  two  years 
where  the  period  prescribed  by  the  incontestable  clause  was  two 
years  from  the  date  thereof,  and  said  cause  of  death  was  not  within 
the  exceptions  specified  in  said  clause,  although  it  was  also  de- 
cided that  the  violation  of  conditions  subsequent  such  as  becom- 
ing habitually  addicted  to  the  use  of  intoxicants  must  be  pleaded 
to  be  availed  of,  but  this  was  one  of  the  exceptions  to  incontesta- 
bility.* So  in  still  another  case  where  the  certificate  was  incontes- 
table after  three  years  from  the  date  thereof,  insured's  death  from 
using  intoxicants  was  held  precluded  as  a  defense  after  expiration 
of  the  prescribed  period,  even  though  death  from  such  a  cause  was 
an  excepted  risk  under  other  provisions  of  the  certificate.^ 

Where  the  prescribed  time  is  one  year  from  the  date  of  the  policy 
there  is  not  such  a  conflict  with  the  statute  of  limitations  as  to  make 
said  clause  objectionable.' 

clause  to  nonpayment  of  premiums,  Ky.  408,  94  Am.  St.  Rep.  383,  56  S. 

seenotein  6  L.R.A.(N.S.)  1039.  AV.  668. 

As  to  failure  to  ])ay  premium;  in-  *  Kelly  v.  North  American  Union, 

contestability,  see  §  1003a  herein.  146   111.   App.   611. 

2  Haas  V.  Mutual  Life  Ins.  Co.  90  ^  Loyal  Americans  of  the  Republic 

Neb.  808,  134  N.  W.  937.  v.  Mayer,  137  111.  App.  574. 

^  Arnold  V.  Equitable  Life  Assur.  "^  Philadelphia    Life    Ins.     Co.     v. 

Soc.  (U.  S.  D.  C.)  228  Fed.  157.  Arnold,  97  S.  Car.  418,  81  S.  E.  964. 

*  Sun  Life  Ins.  Co.  v.  Taylor,  108 
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§  3733e.  Incontestability:  statutory  provisions. — In  Massachu- 
setts the  statutors'  requirement  that  insurance  policies  shall  con- 
tain a  provision  that  the  "policy  shall  be  incontestable  after  two 
years  from  ite  date,  except  for  .lonpayment  of  premiums  and  for 
engaging  in  the  military  or  naval  service  in  time  of  war  without 
the  consent  in  writing  of  the  executive  officer  of  the  company." 
is  not  satisfied  by  a  provision  that  the  policy  shall  be  incontestable 
from  date.  Such  provision  is  not  in  accordance  with  public  policy.* 
So  in  South  Carolina  an  incontestable  clause  cannot  by  excepting 
fraud  prevent  the  operation  of  a  statute  which  provides  that  all 
life  insurance  companies  that  shall  receive  the  premium  on  any 
policy  for  the  space  of  two  years  shall  be  deemed  and  taken  to 
have  waived  any  right  they  may  have  had  to  dispute  the  truth  of 
the  application  for  insurance  or  that  assured  had  made  false  rep- 
resentations, and  that  the  said  application  and  representations  shall 
be  taken  to  be  true.  The  insurer  cannot  indefinitely  keep  open 
the  question  of  fraud.^  But  it  is  also  decided  in  that  state  that  a 
statute,  under  which  life  policies  are  incontestable  after  payment 
of  premiums  for  two  years  and  insurer  shall  be  deemed  to  have 
waived  his  right  to  dispute  the  truth  of  matters  in  the  application 
unless  within  said  period  it  has  filed  suit  to  vacate  the  policy,  pre- 
clude insurer,  after  the  policy  has  been  in  force  for  said  prescribed 
period,  from  setting  up  the  falsity,  or  denying  the  truth  of  the  state- 
ments in  such  application  irrespective  of  the  question  whether  they 
are  representations  or  warranties,  nor  is  such  defense  aided  by  the 
claim  that  the  obligation  of  contract  is  impaired  by  said  statute  a.s 
such  a  claim  will  not  be  sustained.^" 

In  Kentucky  it  is  held  that  a  statute  describing  a  period  in  which 
relief  can  be  obtained  from  contracts  secured  by  fraud,  has  no 
effect  upon  an  incontestable  clause  in  a  life  policy,  although  such 
clause  makes  the  policy  incontestable  in  a  much  shorter  time 
than  the  statute  allows  for  obtaining  relief  from  a  fraudulent  con- 
tract." So  in  Idaho  the  parties  are  not  prevented  from  contract- 
ing that  the  period  of  incontestability  shall  be  less  than  that 
provided  by  statute  or  from  agTeeing  that  the  policy  shall  not  be 
contestable  after  it  is  delivered.     But  although  the  parties  may 

8  New  York  Life  Ins.  Co.  v.  Hardi-  i»  Owen  v.  Bankers'  Life  Ins.  Co. 
son,  199  Mass.  190,  127  Am.  St.  Rep.  84  S.  Car.  2,33,  137  Am.  St.  Rep. 
478,  85  N.  E.  410,  37  Ins.  L.  J.  848.    34.5,   66   S.   E.   290;   South   Carolina 

On    incontest-ability   of   life    insur-  Code,    1902,    sees.    1825,    1826. 

anee  under  provisions  of  the  policy  or  "  Citizens'    Life    Ins.    Co.    v.    Mc- 

of  a  statute,  .see  note  in  42  L.R.A.  247.  Clnre,  138  Ky.  138,  27  L.R.A.(N.S.) 

9  Heard  v.  North  State  Life  Ins.  1026,  127  S.  W.  749,  39  Ins.  L.  J. 
Co.  104  S.  Car.  45,  88  S.  E.  285;  987;  Ky.  Stat.  sec.  2515 j  Russell's 
Civ.  Code  1912,  sec.  2722.  Stat.  sec.  224. 
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stipulate  for  a  sliorter  tlioy  caiinol  ])rovi(lo  for  a  longer  ])orio(l 
than  that  prescribed  by  statute.  This  applies  to  a  clause:  "This 
policy  is  incontestable  from  its  date,  except  for  nonpayment  of 
premiums,"  Avhere  tlie  statute  provides  "that  the  policy  so  far  as 
it  relates  to  life  or  endowment  insurance,  shall  be  incontestable 
after  two  (2)  years  from  its  date  of  issue,  except  for  nonpayment  of 
premiums,  and  except  for  violation  of  the  conditions  of  the  policy 
relating  to  military  or  naval  service  in  time  of  war."  ^^  So  in  Texas 
the  statute  requires  every  jiolicy  of  insurance  to  contain  a  clause 
that  it  sliall  be  incontestable  after  a  period  of  not  more  than  two 
years  from  its  date,  except  for  nonpayment  of  premiums,  but  it  is 
optional  with  insurer  to  insert  exceptions  respecting  violations  of 
the  conditions  of  the  policy  relating  to  military  and  naval  service 
in  time  of  war.  It  is  also  optional  with  insurer  to  provide  a 
shorter  period  of  incontestability  tlian  the  two  years  specified  in 
the  statute;  so  that,  where  the  noncontest  clause  fixed  the  period 
as  one  year  said  enactment  would  prevent  any  contest  after  a  period 
one  year  excepted  on  statutory  specified  grounds  and  accordingly 
after  said  period  a  defense  of  fraudulent  misrepresentations  of  as- 
sured as  to  health  and  habits  would  be  precluded. ^^ 

Under  a  California  decision  a  statute  which  provides  that  all 
contracts  which  have  for  their  object,  directly  or  indirectly,  to 
exempt  anyone  from  responsibility  for  his  own  fraud  are  against 
the  policy  of  the  law.  does  not  apply  to  an  incontestable  clause 
which  is  not  intended  to  entirely  relieve  either  party  from  the  con- 
sequences of  his  own  fraud,  but  which  is  only  intended  to  fix  a 
reasonable  time  within  which  the  defense  of  fraud  may  be  success- 
fully urged,  especially  so  where  it  may  properly  be  said  that  it  was 
not  the  object  of  the  parties  to  the  insurance  contract  to  exempt 
assured  from  the  consequences  of  his  fraud,  but  merely  to  pro- 
vide a  shorter  term  for  maintaining  such  a  claim  than  that  pre- 
scribed by  the  statute  of  limitations.^* 

§  3733f.  Incontestability:  what  parties  entitled  to  protection. — 
The  benefits  of  an  incontestable  clause  can  be  availed  of  only  by 
assured  or  his  beneficiary  and  cannot  be  invoked  by  a  stranger  to 
the  contract.^*  Such  a  clause  is  also  as  enforceable  where  the  in- 
sured life  is  that  of  a  trustee  employee  of  insurer  as  it  would  be  in 

i^Duvall  V.   National   Ins.   Co.   28       ^^  Dibble   v.   Reliance  Ins.   Co.   of 

Iflalio,  356,  154  Pae.  632 ;  Sess.  Laws  Pittsburg,    170    Cal.    199,    149    Pae. 

1911,    p.    732,   sec.    42.   as    am'd    by  171,    46    Ins.    L.    J.    258;    Cal.    Civ. 

Laws  1913,  p.  406.  Code,  sec.   1668. 

^3  Southern  Union  Life  Ins.  Co.  v.        ^^  Prudential  Ins.   Co.  of  America 

White  (1916)  —  Tex.  Civ.  App.  — ,  v.  Mohr  (U.  S.  C.  C.)  185  Fed.  936, 

188  S.  W.  266;  Rev.  Civ.  Stats.  Art.  40  Ins.  L.  J.  1322. 
4741. 
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any  other  case ;  no  legal  distinction  exists  in  such  case  for  the  parties 
sustain  the  same  relation  as  in  the  ordinary  contract  of  life  insur- 
ance and  the  same  opportunity  for  investigation  exists  as  to  such 
a  risk  as  exists  to  other  risks,  and  there  is  no  reason  for  holding 
insurer  to  stricter  accountability  because  its  employee  is  assured. ^^ 
In  Texas,  if  by  reason  of  the  terms  of  the  policy  and  the  statute 
fraud  and  false  representations  of  assured  are  precluded  as  a  de- 
fense under  an  incontestable  clause  it  is  not  permissible  to  show 
that  the  beneficiary  participated  in  such  fraud. ^'''  So  in  Kansas 
the  beneficiary  under  a  certificate  was  held  entitled  to  recover  al- 
though assured  had  committed  suicide,  Avhere  it  was  stipulated  in 
the  constitution  of  the  society  that  after  two  years  certificates  of 
membership  shall  be  incontestable  for  any  cause  excei)t  fraud, 
violation  of  the  constitution  or  laws  of  the  order,  or  the  failure  to 
pay  the  assessments  for  the  benefit  and  general  funds  as  provided 
i)y  the  laws.^^  So  misrepresentation  by  the  beneficiary  in  making 
proof  of  death  as  to  the  age  of  the  insured  will  not  defeat  his  rights 
under  a  policy  that  is  incontestable  by  reason  of  the  fact  that  the 
prescriptive  period  has  elapsed. ^^  But  where  a  policy  of  life  insur- 
ance provides  that  after  one  year  from  its  inception  it  shall  be  in- 
contestable if  the  premiums  are  paid,  such  policy  cannot  be  con- 
tested by  the  insurer,  after  a  year  has  elapsed,  on  the  ground  of 
fraud  on  obtaining  the  policy,  and  it  makes  no  difference  whether 
suit  is  brought  upon  the  policy  by  the  assured's  representatives  or 
any  bona  fide  assignee  of  the  assured.  If,  however,  the  plaintiff 
is  not  a  transferee  in  good  faith,  and  the  transfer  was  a  mere  evasion 
of  the  law  against  wagering  contracts  then  evidence  is  admissible  on 
the  question  of  fraud  or  good  faith  on  the  part  of  such  transferee 
and  to  support  a  defense  on  such  grounds.^"  Although  assurer  is 
entitled  to  rescind  a  policy  with  an  incontestable  clause  within  a 
reasonable  time  after  discovery  of  fraud,  provided  the  premiums 
paid  are  returned,  still  it  cannot  recover  from  assured's  adminis- 
trator after  the  expiration  of  the  prescribed  period  the  policy  amount 
paid  under  the  belief  that  it  could  not  defend  an  action  upon  said 
ground.^ 

^^  Dibble  v.   Reliance   Ins.    Co.   of  ^^  .Mntnal    Life    Ins.    Co.    v.    New, 

Pittsbur;?,    170    Cal.    199,    149    Pao.  325    La.    41,    27    L.R.A.(N.S.)    431, 

171,  46  Ins.  L.  J.  258.  13fi  Ain.  St.  Rep.  326,  51  So.  61. 

^■^  Southern   Mutual    Life   In.s.    Co.  ^^  Clement  v.  New  York  Life  Ins. 

v.  White    (1916)   —  Tex.  Civ.  App.  Co.   101   Tenn.  22,  70  Am.   St.   Rep. 

— ,  188  S.  W.  2()6;  Rev.  Civ.  Stat.s.  650,  42  L.R.A.   247,  40   S.   W.   561, 

art.  474L  27  Ins.  L.  J.  827. 

^^Sufn-enie  Court  of  Honor  v.  Up-  As  to  wajrer  iiolioie.s:  ineonte.stable 

dejirran',   08   Kan.   474,   Am.   (feEng.  clause,  see  ?5  894<i-  iierein. 

Ann.  Cas.  309,  75  Pac.  477,  33  Ins.  ^  New     York     Life     Ins.     Co.     v. 

L.  J.  400.    See  §§  2644-2644b  herein.  Weaver's  Admr.  114  Ky.  295,  70  S. 
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§  3733g.  Incontestability:  when  period  of  begins:  computation 
of  time. — If  the  stipulation  is:  ''In  case  of  death  after  one  year 
from  the  date  hereof  this  policy  shall  be  incontestable  except  for 
nonpayment  of  premiums"  and  entering  military  or  naval  service 
etc.,  the  period  of  incontestability  will  begin  to  run  from  the  policy 
date  and  not  from  the  delivery  date.  In  such  case  the  rule  applies 
that  when  the  computation  is  to  be  made  from  the  act  done,  the 
day  on  which  the  act  is  done  must  be  included,  but  when  the  com- 
putation is  to  be  made  from  the  day  itself  and  not  from  the  act 
done,  then  the  day  on  which  the  act  is  done  must  be  excluded  from 
the  computation ;  so  that  the  year  of  incontestability  must  be  com- 
puted from  dating  the  policy  which  was  an  act  done  and  said  date 
must  be  included  in  the  computation,  and  the  date  being  June  8, 
the  first  year  of  the  policy  expired  on  June  7,  of  the  next  year. 
But  since  assured  was  not  required  to  pay  the  second  premium  until 
the  first  day  of  the  second  year  which  was  June  8,  and  as  there  are 
no  parts  of  days  the  policy  remained  in  force  the  entire  day;  so 
that  where  assured  died  on  June  8,  the  policy  was  still  in  force  and 
noncontestable,  and  was  a  charge  against  insurer,  irrespective  of 
the  fact  whether  or  not  the  second  year  premium  had  been  paid.^ 
So  under  another  decision  where  a  life  policy  provides  that  it  shall 
be  incontestable  after  it  has  been  in  force  two  years  "from  the  date 
hereof,"  the  time  runs  from  the  date  of  the  policy,  and  not  from  the 
date  of  its  subsequent  delivery.^  This  point  as  to  the  time  when  the 
period  of  limitation  begins  to  run  is  also  involved  with  the  ques- 
tion of  reinstatement  or  revival  of  the  policy  which  is  considered 
under  the  next  following  section.* 

§  3733h.  Incontestability:  renewal  or  revival  of  policy:  rein- 
statement.— A  provision  is  valid  and  not  opposed  to  public  policy 
where  it  makes  a  life  policy  incontestable  if  the  premiums  have  been 
duly  paid  as  required,  after  it  has  been  renewed  beyond  the  first 
year.^  So  a  provision  in  a  life  policy  that  it  shall  be  incontestable 
after  one  year  applies  to  proceedings  taken  to  secure  reinstatement 

W.  628.     See  Prudential  Ins.  Co.  of  '  Monahan  v.  Fidelity  Life  Ins.  Co. 

America  v.  Mohr  (U.  S.  C.  C.)   185  242  111.  488,  134  Am."  St.  Rep.  337, 

Fed.  936,  40  Ins.  L.  J.  322.  90  N.  E.  213. 

2  Meridian  Life  Ins.  Co.  v.  Milan,  *  See  §  3732h  herein. 

172  Ky.   75,  L.R.A.1917B,   103,  188  ^  citizens  Life  Ins.  Co.  v.  McChire, 

S.   W.   879,   the   above   text   is  .sub-  138  Ky.  138,  27  L.R.A.(N.S.)   1026, 

stanliallj'  the  opinion  of  the  court,  39  Ins.  L.  J.  987. 

per  Miller,  C.  J.  As  to  renewal  or  revival  of  policy : 

As  to  date  from  which  the  period  reinstatement :  incontestability,  see  al- 
to which  a  defense  is  limited  in  life  so  §  1276b  herein, 
insurance  policies  is  to  be  computed, 
see  notes  in  L.R.A.191.3F,  703;  L.R.A. 
1917B,  105. 
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after  default  in  payment  of  premiums,  so  that  after  the  lapse  of  a 
year  from  reinstatement  the  policy  cannot  be  avoided  for  fraud 
in  securing  it,  although  assured  agrees  in  his  application  for  rein- 
statement that  the  policy  shall  be  void  if  any  statement  is  imtrue.® 
And  where  it  was  stipulated  that  after  two  years  the  only  considera- 
tions that  should  be  binding  upon  the  policyholder  were  that  he 
should  pay  the  annual  dues  and  assessments  and  that  the  regula- 
tions of  the  association  as  to  occupation  and  employment  should  be 
obsened,  and  that  in  all  other  respects,  if  the  policy  matured  after 
the  expiration  of  two  years  it  should  be  indisputable,  such  stipula- 
tion applies  after  reinstatement  after  failure  to  pay  assessments ;  that 
is,  upon  reinstatement  the  policy  is  restored  in  full  vigor  as  of  that 
date  and  thereupon  becomes  incontestable  after  two  years  and  bars 
insurer  from  thereafter  contesting  on  the  ground  that  the  statements 
contained  in  the  reinstatement  certificate  as  to  the  condition  or  state 
of  insured's  health  were  untrue.'  So  under  a  Tennessee  decision 
there  is  a  new  contract  effected  from  the  date  of  the  reinstatement 
so  that  where  the  policy  provides  that  it  shall  be  indisputable  after 
two  years  from  its  date  of  issue  for  the  amount  due  provided  the 
premiums  have  been  paid  the  period  of  incontestability  prescribed 
begins  to  run  from  the  reinstatement  and  not  from  the  date  of 
original  issue  of  the  policy  and  accordingly  where  said  period  of 
two  years  was  not  expired  evidence  is  admissible  to  show  the  falsity 
of  statements  of  assured  in  the  health  certificate  furnished  by  him 
for  reinstatement.*  It  is  also  held  in  Georgia  that  if  there  has 
been  a  lapse  of  the  policy  and  reinstatement,  the  failure  to  take  ad- 
vantage of  the  forefeiture  and  the  consent  to  reinstatement  restored 
the  original  contract  to  all  its  vigor,  including  the  incontestable 
clause,  where  there  was  nothing  to  the  contrary  in  the  application 
for  reinstatement,  in  the  original  policy,  or  unless  such  reinstate- 
ment was  procured  by  such  material  misstatements  as  amounted  to 
fraud,  in  which  case  the  effect  of  the  fraud  would  void  the  policy 
and  it  would  stand  lapsed.^ 

§  3734.  Sufficient  defenses  to  actions  on  premium,  etc.,  notes. — 
The  maker  of  an  insurance  premium  note  may  defend  an  action 
thereon  by  showing  that  he  was,  induced  to  make  the  note  by  the 

«  Great   Wastern   Life   Ins.   Co.  v.  L.  J.  673.  aff'g  42  N.  Y.  Supp.  llf), 

Snavely,  206  Fed.  20,  124  C.  C.  A.  11  App.  Div.  25<). 
I'A,  46  L.R.A.(N.S.)   1056.  « p^j^^ifi^   Mutual   Life  Ins.    Co.   v. 

On    applicability   of    incontestable  Galbraith,  115   Tenn.   171,   112  Am. 

clause  to  false  statements  made  in  ap-  St.  Rep.  862,  21  S.  W.  204,  35  Ins. 

plication  for  reinstatement,  see  note  L.  J.  186. 
in  46  L.R.A.(N.S.)  1056.  ^  Massachusett.s  Benefit  Life  Assoc. 

'  Teeter  v.  United  Life  Ins.  Assoc,  v.  Robinson,  104  Ga.  286,  42  L.R.A. 

159  N.  Y.  411,  54  N.  E.  72,  28  Ins.  261,  30  S.  E.  910,  27  Ins.  L.  J.  1003. 
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ropreseiitations  of  insurer's  aociil  thai  certain  persons  named  and 
known  to  insured  were  to  constitute  the  board  of  directors,  and  that 
these  representations  were  fal.<e  and  fraudulent.^"  So  where  an 
agent  of  an  insurance  company  who  procures  an  illiterate  person 
to  take  out  a  policy  of  insurance  on  his  life,  at  the  time  represent- 
ing that  he  would  procure  a  policy  of  a  particular  kind,  and  who 
afterwards  obtained  the  issuance  of  a  policy  varying  materially  from 
the  one  promised  and  agreed  upon,  which  substituted  policy  is  re- 
ceived and  retained  by  the  holder  for  a  period  of  five  months  before 
discovery  of  the  fraud,  but  which  is  then  promptly  returned  to  the 
agent,  cannot  recover  on  the  note  given  him  for  the  premium  on  the 
policy  contracted  for,  where  the  holder  of  the  policy  relied  upon  the 
representations  and  promises  made  at  the  time  the  contract  for  the 
policy  was  made."  Again,  in  an  action  on  a  premium  note  given 
in  orie  state  by  a  resident  thereof  to  a  mutual  insurance  company 
of  another  state,  the  fact  of  noncompliance  by  the  company  with 
the  statute  of  the  state  in  which  the  maker  resides  in  regard  to 
foreign  corporations  is  held  to  constitute  a  good  defense.^^  go  a 
verdict  and  judgment  in  favor  of  insurer  are  held  a  good  defense  to 
an  action  by  the  company  to  recover  on  a  note  which  is  given  as 
the  consideration  of  the  insurance,^^  ^^^d  if  the  insurance  is  illegal, 
such  fact  constitutes  a  good  defense  to  an  action  to  recover  on  a 
premium  note  given  therefor.^*  If  the  payment  of  a  premium  note 
is  contingent  upon  the  happening  of  a  certain  event  or  events,  the 
fact  that  they  have  not  occurred  is  a  sufficient  defense  to  an  action 
to  recover,  and  the  company  or  the  one  attempting  to  collect  the 
note  must  atlirmatively  prove  the  facts.^*  So  the  maker  of  a  promis- 
sory note  may  defeat"  an  action  thereon  by  the  original  payee  by 
showing  that^it  was  executed  as  a  premium  for  a  life  insurance. 
poHcy,  and  that  neither  policy  nor  note  was  to  be  valid  unless  the 

10  Pennsylvania    Mutual    Life   Ins.  XIV.  {S§  32.3  et  seq.)  XLI.  (§§  1202 

Co.  V.  Crane,  134  Mass.  56,  45  Am.  et  seq.)    herein. 

Rep.  282.     See  also  as  to  misrepre-        ^^  Penniman    v.    Tucker,   11    Ma^s. 

sentations  of  a^'ents,  American  Ins.  66. 

Co.  V.  Pre.ssell,  78  Ind.  442;  Suubury        ^^  Gray  v.   Sims,  3  Wash.    (U.   S. 

Fire  Ins.  Co.  v.  Humble,  100  Pa.  St.  C.  C.)  276,  Fed.  Cas.  No.  5,729;  Rus- 

495.     See  §  1311  herein.  sell  v.  De  Grand,  15  Ma.ss.  35.     Ex- 

"  Summers  v.  Alexander,  30  Okla.  amine  chapter  LXVIII.   (§§  2506  et 

198,  38  L.R.A.(N.S.)    787,  120  Pac.  seq.)   herein. 
601.  ^*  Long  Pond  Mutual  Fire  Ins.  Co. 

12  Lamb  v.  Lamb,  6  Biss.  (U.  S.  C.  v.  Houghton,  6  Gray  (72  Mass.)  77; 

C.)   420,  Fed.   Cas.  No.  8,018.     But  Pacific  Mutual  Ins.  Co.  v.  Guse,  49 

see  American  Ins.  Co.  v.  Pressell,  78  Mo.  329,  8  Am.  Rep.  132;  Thomas  v. 

Ind.     442;     American     Ins.     Co.     v.  Whallon,  31  Barb.    (N.  Y.)   172. 
Smith.  73  Mo.  368.    But  see  chapters 
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payee  secured  for  the  maker  a  loan  upon  the  policy,  which  was  not 
done.^^ 

§  3735.  Defenses  which  are  not  good  to  actions  on  premium,  etc., 
notes  or  assessments.^''' — Fraudulent  representations  are  not  a  suffi- 
cient defense  to  an  action  upon  a  premium  note  where  they  do  not 
appear  to  have  been  held  out  when  the  note  was  made  for  the 
purpose  of  obtaining  such  note.^*  And  a  distinction  exists  between 
a  misrepresentation  of  fact  and  a  matter  which  is  contractual,  as  in 
case  of  an  agreement  with  insurer's  agent  that  insured  would  not  be 
asked  to  pay  a  note  for  the  first  premium  if  he  would  aid  said 
agent  in  obtaining  other  insurance  which  he  did ;  so  that  said 
agreement  is  not  sufficient  to  constitute  a  defense  of  fraud  in  obtain- 
ing the  note,  in  an  action  brought  to  recover  thereon. ^^  So  one  who 
gives  his  notes  in  payment  for  an  insurance  ])remium  cannot  de- 
feat recovery  thereon  by  showing  an  agreement  that  they  were 
executed  merely  for  exhibition  to  the  corporation  raid  return  to  him. 
and  that  the  premium  was  to  be  paid  by  cancellation  of  the  agent's 
indebtedness  to  him,  since  the  agent  had  no  authority  to  make  such 
agreement. 2°  And  where  assured  had  sutficient  opportunity  to  read 
his  application  for  insurance  a  defense  that  insurer's  agent  procured 
his  signature  thereto  by  fraudulent  misrepresentations  will  not  be 
sustained,  the  policy  delivered  being  in  conformity  with  the  appli- 
cation.^ And  an  agreement  with  an  agent  which  is  in  effect  a  con- 
tract to  allow  a  rebate  in  insured's  policy  in  contravention  of  a 
statute  constitutes  no  defense  to  an  action  on  a  note  executed  for 
the  first  premium.2  But  where  a  note  is  given  for  the  premium, 
recovery  thereon  cannot  be  defeated  if  insured  has  retained  the 
I'olicy.^  So  even  an  illegality  by  reason  of  the  execution  of  notes 
for  a  fire  insurance  premium  may,  it  is  held,  be  so  far  ratified  by  a 
retention  of  the  policy  as  to  preclude  taking  advantage  of  the  il- 

16  Smith  V.  Dotterweieh,  200  N.  Y.  14  Ga.  App.  G66,  82  S.  E.  60.     But 

'^99    33  LRA(NS.)    892,  93  N.  E.  compare   Summers  v.  Alexander,  30 

08;-,'  Okla.  198,  38  L.R.A.(N.S.)  787,  120 

^T  Examine  chapter  XLI.  (§§  1202  Pac.  601. 

et  seq.)  also  S§  2510,  2512  herein.  On  retention  of  policy  as  waiver  of 

18  Fogfy    V.     Pew,     10     Gray     (76  mistake   or   fraud   of   insurer  or  its 

Mass.)  ^409,  71  Am.  Dec.  662.  agent  as  to  provision  as  to  premiums, 

Insecurity  Lite  Ins.  Co.  v.  Allen,  see  note  in  38  L.R.A.(N.S.)   789. 

—  Te.x.  Civ";  App.  — ,  170  S.  W.  131.  ^  Security  Life  Ins.   Co.   v.  Allen, 

See  §§  1091  et  seq.  herein.  —  Tex.  Civ.  App.  — ,  170  S.  W.  131; 

20Brifrirs  v.  Collins,  113  Ark.  190,  Rev.  Stat.  ]911,  art.  4954. 

L.R.A.lOl.lA,  086,  167   S.  "W.  1114.  As    to    discrimination :    rebates    of 

On  i)avment  of  insurance  i)iemiuin  premium :    ag-reements,    etc.,    see    §§ 

by   cancelation    of   agent's    ind('l)ted-  1091  et  seq.  herein, 

ness   .see  note  in  L.R.A.1915A.  686.  ^  jjovkin  v.  Franklin  Life  Ins.  Co. 

1  Bovkin  v.  Franklin  Life  Ins.  Co.  14  Ga.  App.  666,  82   S.  E.  60. 
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legality.*  Under  a  contract  for  insurance  on  property  for  a  number 
ol^yeai-s  constituting  an  entire,  indivisible  period,  in  consideration 
of  an  entire,  indivisible  premium,  made  up  partly  of  cash  and  partly 
of  a  promissory  note,  the  nonpayment  of  which  at  maturity  is  to 
cause  the  policv  to  "cease  and  determine,  and  be  null  and  void  and 
so  remain  until  the  same  shall  be  fully  paid,"  the  maker  cannot 
defeat  an  action  on  the  note  on  the  ground  that  its  nonpayment  at 
maturity  avoided  the  policy,  and  hence  that  the  note  was  witliout 
consideration ;  nor  can  he  apply  the  cash  payment  to  the  premnim 
due  prior  to  the  maturity  of  the  note,  and  elect  to  withdraw  from 
the  contract  and  refuse  to  pay  the  note.^  And  the  defense  of  want 
of  consideration  for  a  note  given  as  part  of  the  application  will  not 
be  sustained  where  insured  refused  to  submit  to  the  medical  ex- 
amination conditioned  for  in  the  binding  receipt  as  a  prerequisite 
to  issuing  the  policy ;  nor  is  the  applicant  aided  by  the  fact  that  the 
policy  was  not  issued;  the  reason  therefor  being  said  refusal  of 
assured.^  Nor  is  the  insolvency  of  the  insurer  a  defense  to  an  action 
upon  a  premium  note  either  in  an  action  by  the  company,"^  or  by 
assignee  who  sues  upon  the  note.^  Nor  can  the  maker  set  up  a 
surr'ender  of  the  policy  against  the  assignee  where  the  note  has 
been  assigned  prior  to  the  surrender  of  the  pohcy ;  ^  nor  can  he 
set  up  his  own  misrepresentations  where  the  company  sues  to  re- 
cover, thus  electing  to  consider  the  poHcy  vaUd,^°  nor  a  want  of 
insurable  interest." 

Again,  where  the  policy  permits  the  insurer  to  determine  tlie 
insurance  upon  compHance  with  certain  conditions,  and  by  re- 
funding a  ratable  proportion  of  the  premium,  the  surety  upon  the 
premium  note  cannot  set  up  as  a  defense  the  exercise  of  such  right 
in  an  action  against  him  for  the  unpaid  proportion  of  the  pre- 
mium, and  though  the  policy  also  provides  that  the  amount  due 
for  the  premium  shall  be  deducted  from  the  amount  to  be  paid 
bv  the  insurer, ^^     Nor  can  the  maker  set  up  in  defense  an  un- 

*  Planters  Fire  Ins.  Co.  v.  Ford,  « Qr^^y  v.  Nagel  (see  Carey  v. 
106  Ark.  568,  44  L.R.A.(N.S.)  289n,  Nagel)  2  Abb.  (U.  S.  C.  C.)  156,  2 
153  S.  W.  810.  Biss.   244,  Fed.   Cas.  No.  2,403. 

5  Robinson  v.  German  Ins.  Co.  51       ^  Clark    v.    Brown,    12    Gray    (78 
Ark.  441,  4  L.R.A.   251,   11   S.   W.   Mass.)   355. 
686.  1°  Huntley  v.  Perry,  38  Barb.   (N. 

^Hartino-ton  National  v.  Giles,  94   Y.)    569. 
Neb.  300,  143  N.  W.  197.  "  New  England  Mutual  Fire  Ins. 

'  Alliance  Mutual  Ins.  Co.  V.  Swift,  Co.  v.  Belknap,  9  Cush.  (63  Mass.) 
10  Cush.  (64  Mass.)  433;  SterUng  v.   140. 

Mercantile  Ins.  Co.  32  Pa.  St.  75,  72       12  ji-^^-in    ^^    National    Ins.    Co.    2 
Am    Dee.  773;    Gary  v.   Nagel    (see   Disn.    (Ohio)    68,   13   Ohio   Dec.   43. 
Carev  v.  Nagle)  2  Abb.  (U.  S.  C.  C.) 
156,  2  Biss.  244,  Fed.  Cas.  No.  2,403. 
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executed  parol  agreement  to  cancel  the  policy."  A  release  by  a 
mutual  company  of  all  claims  against  an  insolvent  policyholder, 
effected  by  compromise,  cannot  be  set  up  in  defense  to  an  action 
against  another  policyholder  to  recover  an  assessment  due  upon  a 
premium  note.^*  Again,  a  note  by  the  company  which  is  invalid 
as  affecting  the  maker  of  a  premium  note  cannot  be  used  by  him 
as  a  defense  in  an  action  by  the  company  to  recover  an  assessment 
thereon,  but  otherwise  if  he  assented  to  the  note.^^  Although  the 
assessments  are  largely  in  excess  of  the  liabilities  of  the  company, 
this  is  no  defense  if  the  sum  actually  collected  does  not  exceed  such 
liabilities.^^  And  the  fact  that  the  claim  of  the  company  based 
upon  premium  notes  has  been  attached  prior  to  an  action  by 
creditors  of  the  company  in  another  state,  where  the  defendants 
reside,  constitutes  no  defense  though  the  defendants  have  made 
themselves  parties  to  such  suit.^"^  And  it  does  not  constitute  a  de- 
fense to  a  note  given  for  a  premium  that  insurer's  agent  who  re- 
ceived the  note  had  not  registered  and  paid  the  state  his  license 
tax  as  said  note  is  not  for  that  reason  rendered  void  and  unenforce- 
able." 

§  3736.  Set-off:  recoupment:  counterclaim. — A  stockholder  can- 
not, where  a  company  is  insolvent,  set  off  a  loss  under  an  insurance 
against  an  unpaid  subscription  by  him  to  the  captial  stock,"  Such 
notes  and  obligations  are  a  fund  for  the  benefit  of  the  creditors,  con- 
stituting a  part  of  the  company's  assets,  and  cannot  be  converted 
bj'  a  stockholder ;  nor  can  a  debtor  of  an  insurer  after  its  insolvency 
purchase  a  claim  and  set  it  off  against  the  debt  which  he  owes  the 
company.^"  As  to  a  policyholder  a  distinction  seems  to  be  made, 
as  to  the  right  of  set-off  or  recoupment,  between  a  suit  for  an  assess- 
ment levied  when  the  association  was  solvent  and  a  receiver's  action 
for  an  assessment  levied  against  a  policyholder  of  an  insolvent 
association  it  being  held  that  in  the  former  case  assured  is  entitled 
to  a  cross  demand  for  the  amount  of  unpaid  but  accrued  claims, 
while  in  the  latter  case  a  set-oft'  or  recoupment  of  unpaid  claims 

Examine  chapters  XLT.   (§§  1202  et  (§§  1245  et  seq.;  XLIV.  (§§  1345  et 

seq.)  XLIV.  (§§  1345  ct  seq.)  ;  XLV.  seq.)    herein. 

(§§  1390  et  seq.)  herein.  ^'Osgood    v.    Maguire,    61    Barb. 

^^  Columbia   Ins.    Co.   v.    Stone,   3  (N.Y. )  54.   Examine  chapters  XLII. 

Allen     (85    Mass.)     385.      Examine  ($5§  1245  et  seq.) ;  XLIV.  ($5§  1345  et 

chapter  LI.  (i^*^  1()34  et  seq.)  herein,  seq.)    herein. 

"  Crawford  v.  Susfiuehanna  Mutu-  "  Lovd  v.  Pollitt,  144  Ga.  91,  86 

al  Fire  Ins.   Co.    (Pa.)    9   Sad.  502,  S.  E.  233. 

11  Cent.  653,  12  Atl.  844.  "Jenkins  v.  Armour,  6  Biss.   (U. 

"New   England  Mutual  Fire  Ins.  S.  C.  C.)   312,  Fed.  Cas.  No.  7,260. 

Co.  V.  Butler,  34  Me.  451.  20  Loi,g  y.  Penn  Ins.  Co.  6  Pa.  St. 

"  Buckley  v.  Columbia  Ins.  Co.  92  421. 
Pa.  St.  501.     Examine  chaps.  XLII. 
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cannot  be  pleadoJ  against  the  a.'^sociation.^  In  New  York  the  right 
of  poHcvholders  to  defend  suits  against  them  and  to  recover  upon 
claims  against  the  insolvent  is  recognized  under  the  statute  govern- 
ing proceedings  against  and  Hquidation  of  deUnquent  insurance 
corporations  and  while  this  statute  and  the  construction  and  appli- 
cation thereof  under  the  ca.<e  cited  below  is  not  directly  in  point 
upon  the  question  under  consideration  here,  still  it  would  seem 
pertinent  here  in  some  degree.^ 

In  an  action  by  A  against  B  upon  an  open  policy  of  insurance  a 
note  given  by  A  to  B  may  be  set  off  by  the  latter  against  the  claim 
of  the  former.^  And  where  an  action  is  brought  upon  a  policy  pro- 
cured by  A  for  himself  and  two  others,  in  which  all  join  as  parties, 
the  insurer  cannot  set  off  against  them  all  debts  due  from  A  alone ;  * 
nor,  in  ease  of  a  refusal  to  produce  books  of  account,  can  one  own- 
er of  a  vessel,  in  an  action  by  a  co-owner  to  recover  a  share  of  the 
insurance  money,  set  oft'  items  paid  on  account  where  it  is  shown 
that  he  held  an  excess  of  receipts  over  expenditures.^  But  if  the 
insurer  holds  a  mortgage  upon  land  and  buildings  thereon,  and 
has  issued  a  policy  upon  such  buildings,  the  insured  may,  upon 
occurrence  of  a  loss,  set  off  the  loss  against  the  mortgage  debt.^  So 
also  where  a  person  holds  a  life  policy  and  obtains  a  loan  from  the 
company  giving  it  a  mortgage  the  insured  may  be  permitted  to 
set  off  the  amount  due  on  the  policy  against  the  debt  where  the 
company  becomes  insolvent,  since  he  is  presumed  to  obtain  the 
loan  upon  the  faith  of  the  amount  he  will  receive  on  the  policy, 
and  the  case  is  one  of  mutual  credit ;  '  and  although  the  loan  may 
be  secured,  the  insured  is  still  entitled  to  a  set-off.^  But  in  an 
action  against  a  town  to  recover  for  personal  injuries  sustained  in 
consequence  of  defects  in  a  highway,  the  town  is  not  entitled  to 

^  Stone  V.   Old   Colon v   Street  Ry.  services  in  actions  within  the  policies 

Co.  212  Mass.  459,  99  N.  E.  218.    '  rendered   after   date  of  order  of  li- 

As  lo  deduction  of  note  from  loss,  quidation)  ;  Insurance  Law,  sec.  63; 

see  §  1237  herein,  and  a.s  to  premium  Consol.   L.   c.   28. 

etc.  notes  generally,  see  c.  XLI.  (§§  ^Baltimore  Ins.   Co.  v.   McFadon, 

1202  et  seq.)  herein.  4  Har.  &  J.  (Md.)  31. 

On  settlement  of  claims  against  in-  *  Williams  v.  Ocean  Ins.  Co.  2  Met. 

.solvent  insurance  company,  see  note  (43  Mass.)  303. 

in  38  L.R.A.  105.                 '  ^  Schenck   v.   Wilson,  2   Hilt.    (N. 

2  See  Empire  State  Surety  Co.  In  Y.)   92. 

re     (Hasbrouck    v.    Buffalo    House-  ^  Matter  of  Globe  Ins.  Co.  2  Edw. 

wrecking  &  Salvage  Co.)   214  N.  Y.  Ch.    (N.  Y.)    622,  625. 

553,  108  N.  E.  825,  aft''g  150  N.  Y.  "^  Carr  v.  Hamilton,  129  U.  S.  252, 

Supp.    567,   165    App.   Div.    135    (a  32  L.  ed.  669,  9  Sup.  Ct.  295. 

case  of  indemnity  insurance  for  lia-  *  Commonwealth      v.      Shoe      an<l 

bilitv   imposed  by  law   for  damages  Leather  Dealers'  Fii-e  &  Marine  Ins. 

and    claims    for   attorneys   fees    and  Co.  112  Mass.  131. 
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have  the  proceeds  of  an  accident  insurance  poUcy  of  plaintiff  de- 
ducted from  the  amount  of  damages ;  ^  nor  can  the  insurance 
money  recovered  by  an  administrator  for  the  loss  of  insured's  life 
be  set  off  against  damages  recovered  for  negligently  causing  the 
death." 

There  is  a  conflict  between  the  American  and  English  decisions 
as  to  the  defense  of  setoff  in  an  action  upon  a  policy  procured  in 
the  name  of  an  agent  for  the  benefit  of  his  principal.  In  the 
American  decisions  it  is  held  that  the  underwriter  cannot  set  oft' 
claims  other  than  those  which  exist  against  the  principal,  and  that 
demands  against  the  nominal  assured  cannot  be  used  in  defense. ^^ 
Thus,  in  an  action  upon  a  policy  to  A  containing  this  clause,  ''on 
account  of  whom  it  may  concern,  loss  payable  to  the  Pacific  INlail 
Steamship  Co.,  such  loss  to  be  paid  thirty  days  after  proof  of. loss 
and  proof  of  interest,  the  amount  of  any  note  or  notes  given  the 
company  for  premiums,  if  unpaid,  and  all  other  indebtedness  being 
first  deducted,"  it  was  held  that  the  insurers  could  not  set  off  notes 
due  from  A  against  the  plaintiff.^^  In  England,  however,  the  con- 
trary view  has  been  held.^^  We  have  already  considered  the  ques- 
tion of  setoff  in  reference  to  agents,  and  refer  to  those  sections.^* 

In  an  action  upon  a  promissory  note  given  to  a  company  by  the 
receiver  the  maker  is  held  entitled  to  set  off  premiums  paid  which 
have  been  credited  against  the  note.-^*  But  the  mere  fact  that  >\ 
mutual  benefit  association  owes  a  member  for  services  an  amount 
in  excess  of  an  assessment  against  him  for  premium  on  his  cer- 
tificate, does  not  require  an  application  of  it  upon  the  assessment, 
so  as  to  prevent  a  forfeiture  of  the  certificate  for  nonpayment  of 
dues.^*    Again,  unless  directors  have  declared  such  notes  or  some 

^Harding   v.    Townshend,   43    Vt.  tract,   see   note   in    37    L.R.A. (N.S.i 

536,  5  Am.  Rep.  304.    See  also  Clark  556. 

V.  Wilson,  103  Mass.  219,  4  Am.  R«p.  As   to   set-off :   agents :    premiums, 

532.  see  §§  699-701  herein. 

"  Ladd  V.  Foster,  31  Fed.  827,  12  ^^  Pacific    Mail    Steamship    Co.    v. 

Sawy.  547.  Great  Western  Ins.  Co.  65  Barb.  (N. 

"Hurlbert   v.    Pacific   Ins.    Co.    2  Y.)  334. 

Sum.    (C.    C.)    471,    Fed.    Cas.    No.  "See  Gibson   v.   Winter,  5  Barn. 

6,919,    per     Story,    J.;     Braden    v.  &  Adol.,  96,  2  N.  &  M.  737;  1  Ar- 

I-ouisiana  State  Ins.   Co.  1  La.    (0.  nould  on  Marine  Ins.    (Maelachlan's 

S.)  220,  20  Am.  Dec.  277;  Williams  ed.)   219-22.     Compare  Id.   (9ili  cd. 

V.  Ocean  Ins.  Co.  2  Met.  (43  Mass.)  Hart  &  Simey)  sec.  129,  p.  179.  But 

303;  Somes  v.  Fcjuitable  Safetj^  Ins.  see    Maanss    v.    Henderson,    1    East. 

Co.  12  Gray  (78  Mass.)  531;  Gordon  335;  Man  v.  Shiffner,  2  East,  523. 

V.    Church,   2   Caines    (N.    Y.)    299:  ^^  See  §§  699-701  herein. 

Foster  v.  Hovt  &  Tom,  2  Johns.  (N.  ^^  Cruik-shank  v.  Brouwer,  11  Barb. 

Y.)  327.  (N.  Y.)  228. 

On  right  to  deduct  indebtedness  of  ^^  Caywood     v.     Supreme     Lodge, 

insured    extrinsic    to    insuranct;    con-  Knights    &    Ladies    of    Honor,    171 
Joyce  Ins.  Vol.  V.— 384.         G129 
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]>ortion  thereof  due  and  ])ayable.  a  counterclaim  upon  a  premium 
note  will  not  be  sustained,  when  the  amount  is  to  be  paid  in  such 
j^ortions  and  at  such  times  as  the  directors  of  such  company  agree- 
ably to  their  act  of  incorporation  and  l)y-laws  may  require."  If 
under  an  equitable  assignment  a  suit  must  be  brought  in  the  name 
of  the  assignor,  the  obligor  is  held  entitled  to  set  off  any  claim 
against  the  assignee  which  he  has  against  the  assignor, ^^  except 
such  claims  as  have  accrued  after  notice  of  the  assignment.^^ 
Again,  wdiere  the  policy  was  assigned  with  assent  of  the  insurer, 
and,  a  loss  occurring,  a  negotiable  certificate  of  indebtedness  was 
given  by  the  insured  and  indorsed  by  him  to  the  assignee,  it  was 
held  that  the  insurer  could  not  set  off,  in  an  action  by  the  assignee, 
the  amount  of  loss  against  a  debt  which  the  insured  owed  the  com- 
})any.^'' 

§  3737.  Setoff  in  action  on  premium  notes.^ — In  an  action 
against  an  insolvent  company  by  a  policyholder  for  the  amount  of 
his  premium  note  he  cannot  have  an  equitable  setoff  of  the  valu- 
ation of  his  policy  against  the  note,^  nor  can  he  in  case  of  loss 
obtain  a  setoff  of  the  amount  of  loss  sustained  against  the  note. 
The  creditors  in  such  a  case  are  held  entitled  to  the  benefit  of  all 
funds  in  the  hands  of  the  company,  and  the  notes  must  be  paid 
in  full  to  be  divided  pro  rata  among  such  creditors.^  Such  a  stipu- 
lation is  supposedly  inserted  for  the  benefit  of  the  insurers,  but  it 
is  also  held  to  impose  a  reciprocal  liability  on  the  company  that  in 
ease  of  loss  prior  to  the  maturity  of  the  note  payment  of  the  note 
will  not  be  demanded  before  paying  the  loss.*  But  where  a  contract 
was  made  with  an  insurance  company  for  a  loan  of  a  certain 
amount,  and  a  premium  note  was  given  and  a  policy  issued,  it  was 

Ind.  410,  23  L.R.A.(N.S.)   304  (an-  ^  See   c.   XLI.    (§§  1202  et  seq.) 

notated  on  whether  existence  of  in-  herein. 

debtedness   from   insurer   to  insured  ^  Conigland  v.  North  Carolina  Mu- 

in  an  amount  sufficient  to  i^ay  pre-  tual  Life  Ins.  Co.  62  N.  C.  341,  98 

mium  or  assessment  prevent  forfei-  Am.  Dec.  89;  North  Carolina  Mutual 

ture  of  policy  for  nonpayment  of  pre-  Life  Ins.  Co.  v.  Powell,  71  N.  C.  389. 

mium),  131  Am.  St.  Rep.  253,  86  N.  ^  Lawrence    v.    Nelson,    21    N.    Y. 

E.  482.  158;  Duncan  v.  Stanton  &  Huger,  30 

"  Hagan  V.  Merchants' &  Bankers'  Barb.    (N.Y.)    533;    Hillier  v.   Alle- 

Ins.   Co.   81  Iowa,   321,  25   Am.   9t.  ghany    County    Mutual    Ins.    Co.    3 

Rep.  493,  46  N.  W.  1114.  Pa.  St.  470,  45  Am.  Dee.  656;  Swam- 

^*  Gourdon    v.    Insurance    Co.    of  scott   Machine   Co.   v.   Partridge,   25 

North  America,  3  Yeates   (Pa.)  327.  (N.  H.)  369. 

i^Frear    v.    Everston,    20    Johns.  *  Osgood   v.   De   Groat,   36   N.  Y, 

(N.  Y.)    142;  Hackett  v.  Martin,  8  348.     See  Pardo  v.  Osgood,  5  Rob. 

Greenl.  (Me.)  77.  (N.  Y.)  348. 

20  Swords   V.    Blake,    3    Edw.    Ch. 
(N.  Y.)  112. 
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held  that,  in  the  absence  of  an  offer  by  the  insured  to  return  the 
pohcy  and  demand  the  note,  he  could,  in  an  action  by  the  com- 
pany to  recover  thereon  set  off  the  damage  sustained  by  the 
company's  failure  to  make  the  loan.^ 

§  3738.  Defense  to  action  by  mortgagee:  tender. — In  an  action 
upon  a  policy  taken  out  by  the  mortgagee  the  company  cannot  set 
up  as  a  defense  to  the  action  the  fact  that  the  buildings  have  been 
restored  by  the  mortgagor  to  as  good  a  condition  as  before  loss,  and 
that  the  land  is  ample  security  for  the  debt ;  ^  nor  is  the  fact  that 
the  mortgagee  has  not  exhausted  his  remedy  against  the  mort- 
gagor any  defense  to  an  action  by  the  former  upon  a  policy  in 
}iis  name.'  Where,  however,  the  policy  is  issued  to  the  mortgagor 
and  by  him  assigned  to  the  mortgagee,  there  is  some  conflict  upon 
the  point  whether  or  not  in  an  action  by  the  mortgagee  the  fact  that 
the  buildings  have  been  restored  or  repaired  by  the  mortgagor  is 
a  sufhcient  defense.  In  the  Federal  courts  it  is  held  to  be  a  good 
defense.^    But  the  fact  of  the  issue  of  a  prior  policy  to  the  mort- 

^  Life  Assoc,  of  America  v.  Crav-  premises  fully  repaired  the  premises 

ens,  (30  Mo.  388.  without     expense     to     the     plaintiff, 

^  iEtna  Ins.  Co.  v.  Baker,  71  Ind.  whereby  the  plaintiff  had  sustained  no 

102,    10    Ins.    L.    J.    w7o.      See   also  Jqss   or   damage   by   reason    of   said 

?"^^^/  S°""*^   Mutual   Ins.    Co.   v.  gj-e)  "can  be  set  up.    I  do  not  think, 

Woodruff,  2  Dutch.  (26  N.  J.  Law)  however,  that  a  careful  examination 
o41 

.'    ,                       ,         J          ,           ,  of  all  the  cases  will  show  that  there 

As  to  mortgagors  and  mortgagees  .         i,                  u-  .     n      n      -. 
•  i,<-„        «-    ?                     <-           »     •  IS  really  any  conflict  or  authority  up- 
rights:    effect  upon  mortgagees  m-  ^i    '     ,  ^    ,       a  n  ^,                ^i    ^  t 
terest   of  mortgagor's  acts,-  etc.,  see  ^^  ^^^  ^"^-l^^'^^     ^"  the  cases  that  I 
§§  2794a  et  seq.  herein.  ^^""^  examined     .                have^  been 

Title    insurance:    mortgagee:    de-  '^ases   where    the    policy    was    issued 

fects  in  mortgagor's  title,  see  §  2822  directly   to   the   mortgagee.      It   has 

herein.  been   held   by   the   courts   for   many 

■^  Carpenter    y.     Washington    Ins.  years   past   that   a   mortgagee   could 

Co.  16   Pet.    (35  U.   S.)    495,  10  L.  insure   his   interest   in   the   premises 

ed.  1044;  Foster  v.  Mutual  Fire  Ins.  by    a    policy    of   insurance    running 

Co.  2  Gray   (68  Mass.)   216;  Excel-  directly  to  himself,  in  which  case  the 

sior  Ins.  Co.  y.  Royal  Ins.  Co.  55  N.  entire  privity  of  the  contract  is  be- 

Y.  343,  14  Am.  Rep.  271.     But  see  t^veen    the    insurance    company    and 

Honore  y.  Lamar  Fire  Ins.   Co.  51  ^he   mortgagee   to   whom   the   policy 

^'^-  '^^^-                                                 ,  runs.      Upon    that   class   of    policies 

Who  may  sue:   mortgagor:   mort-  ^^^^.^  j^^^  ^een  a  contliet  as  to  wheth- 

f«ff -Q^^^f^o'^^/f    --^  '  er   in    case    the -premises   were   sold 

3614,  3642,  3647  herein.  ,      ,.  ,  ^,,  ■  ,  , 

SFriemansdorf  v.  Watertown  Ins.  by  the  mortgagor  there  wa.s  any  right 

Co.  1  Fed.  68.    In  this  rase  the  court  <')  ^*ltion  in  iayor  of  the  mortgagee. 

says:     "There  Ls  undoubtedly  a  con-  R"t  I  think  the  better  rule  m  reler- 

flict  of  authority     .     .     ".     upon  the  cnce  to  this  class  of  questions  is  the 

question  as  to  whether  this  defense"  one  laid  down  by  the  supreme  court 

(viz.,  that  the  mortgagor  and  owner  of   the   state   of  New   York,   that   a 

of  the  equity  of  redemption  of  the  policy  like  this  is  not  to  be  held  as 
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ga^or  is  not  a  defense  to  an  action  njion  a  policy  issued  to  tlie 
mortgagee  of  which  the  mortgagor  had  no  knowledge.^  In  order 
that  a  tender  shall  constitute  a  good  defense  it  must  be  sufficient 
to  meet  all  legal  demands  of  the  insured.  This  is  illustrated  by 
a  case  where  a  company  denied  its  liability,  and  after  seven  months 
made  a  tender  of  the  amount  of  the  mortgage  to  the  mortgagee, 
and  it  was  held  insullicient,  not  on  account  of  not  being  as  much 
as  the  loss,  but  also  as  not  including  necessary  expenditures  by 
plain  (iff  made  in  order  to  protect  the  property.^"  If  a  person  has 
procured  a  policy  in  his  own  name  as  mortgagee  upon  property 
of  which  he  holds  a  mortgage,  the  insurer  cannot  defeat  an  action 
on  the  policy  by  the  mortgagee  on  the  ground  that  the  insured 
loaned  the  money  in  behalf  of  another,  who  is  therefore  the  real 


u  policy  issued  to  the  mortgapree  at  no  such  diminution,  there  is  no  right 
all — not  the  insurance  of  the  mort-  of  action,  because  he -has  sustained 
gagee's  interest.  It  is  an  insurance  no  loss.  And  there  being  no  rule  in 
of  tlie  mortgagor's  interest  in  the  the  Federal  courts  upon  that  subject, 
property,  but  the  mortgagor  has,  by  and  this  court  having  the  right  to 
the  terms  of  the  policy  itself,  direct-  assume  and  adopt  such  rule  as  it  con- 
ed the  payment  of  the  loss  to  the  siders  the  most  consonant  with  equity 
mortgagee  to  the  extent  of  the  and  justice  under  the  circumstances 
mortgagee's  interest.  So  that  really  —having  the  right,  in  a  case  of  con- 
the  privity  of  the  contract  is  all  flict  between  the  state  authorities,  to 
between  the  mortgagor  and  the  in-  adopt  that  which  seems  to  be  the 
surance  company.  In  the  class  of  most  consonant  with  justice — I  think 
cases  which  I  have  referred  to,  where  that  the  reasoning  of  the  court  in 
the  conflict  has  oecun-ed  it  has  been  the  case  of  Excelsior  Fire  Ins.  Co. 
claimed  on  one  side  that  the  policy  v.  Royal  Ins.  Co.  of  Liverpool,  55 
was  issued  for  the  purposes  of  direct  N.  Y.  343,  14  Am.  Rep.  271,  is  the 
indemnity  to  the  assured,  and  that  most  satisfactory.  There  it  is  held 
in  case  of  loss  the  right  of  action  that  the  only  purpose  of  the  policy 
inured  to  him  notwithstanding  there  is  to  prevent  a  diminution  or  impair- 
might  liave  been  a  complete  rejiara-  ment  of  the  mortgagee's  interest  in 
tion  of  the  property  by  some  other  the  property — its  capacity  to  pay 
person  than  the  insurance  company,  the  mortgagee's  debt.  If  that  re- 
yet  a  cause  of  action  having  arisen,  mains  unimpaired,  if  the  property 
the  assured,  having  paid  his  pre-  is  as  good  or  is  made  as  good  after 
mium,  had  the  right  to  the  indemnity  the  fire  as  it  was  before  by  reason  of 
which  he  had  stipulated  for.  On  some  other  person's  reparation  of  the 
the  contrary,  the  other  class  of  cases  property,  that  there  is  no  right  of 
which   have   been   passed    upon    and  action." 

the  rule  laid  down  holds  that,  where        Compare  ^tna  Ins.  Co.  v.  Baker, 

there    is    insurance    effected    for    the  71  Ind.  102. 

benefit  of  the  mortgagee,  it  must  be       ^  Westchester     Fire     Ins.     Co.     v. 

concludetl   to  be  solely  an  insurance  Foster,  90  111.  121. 
that   the   property  shall   remain   un-        See  §§  2462b,  2470,  2794a  et  seq. 

impaired    as   security — that   is,   that  herein. 

there  shall  be  no  diminution  of  the        ^°  Elliot  Five  Cents  Savings  Bank 

value  of  the  property  as  security  for  v.  Commercial  Union  Assur.  Co.  142 

the  mortgagee,  and  if  there  is  reallv  ^'''ass.  142,  7  N.  E.  550. 
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owner ;  "  and  the  mortgagee  is  estopped  in  an  action  for  posses- 
sion of  the  mortgaged  property  to  deny  his  title  thereto.^'' 

§  3739.  Policy  to  cover  consignor's  interest. — No  act  of  the  con- 
signee short  of  receiving  payment  of  the  insurance  money  or  of 
canceUng  the  poUcy  will  bar  the  consignor's  right  to  sue  upon  such 
a  policy,  and  the  omission  by  the  consignee  to  enter  his  consignor's 
name  thereon  is  no  defense  in  an  action  by  the  consignor  against 
the  company.^^ 

§  3740.  Noncompliance  with  by-lav/s  as  a  defense:  conditions 
subsequeiit. — A  mutual  insurance  company  cannot  set  up  as  a  de- 
fense a  noncompliance,  with  the  by-laws  of  the  company  where  the 
failure  to  comply  therewith  is  due  to  the  Avillful  refusal  of  the 
officers  of  the  society  or  company  to  act  so  as  to  permit  such  com- 
pliance.^* And  a  claim  that  there  has  been  a  breach  of  a  condition 
subsequent  whereby  a  forfeiture  was  incurred  as  an  affirmative 
defense  requiring  strict  proof.^^  So  an  instruction  which  ignores 
the  factor  that  by-laws  may  be  waived  is  erroneous  as  where  the 
court  merelv  charges  the  jury  that  recovery  is  precluded  unless 
•  there  had  been  full  compliance  with  the  by-laws.^^  Again,  a  forced 
and  too  strictly  technical  an  interpretation  of  the  by-laws  will  'not 
be  upheld  to  effect  a  forfeiture  and  each  member  is  entitled  to  have 
applied  to  him  the  same  interpretations  of  said  by-laws  as  is  applied 
to  every  other  member."  So  by-laws  which  are  not  annexed  to  the 
]wlicy  cannot  be  used  as  a  defense  unless  specially  pleaded/^  and 
the  association  only  can  avail  itself  of  provisions  in  its  constitution 
lelative  to  the  payment  of  the  money  due  on  a  certificate  to  per- 
sons in  a  certain  relation  to  the  insured,  and  if  it  pays  the  money 
into  court  in  an  action  between  outside  parties  for  the  proceeds  it 
waives  such  provision,  and  it  cannot  be  used  as  a  defense  between 
the  Htigants."  But  if  reasonable  diligence  has  been  used  by  a  com- 
pany to  obtain  a  compliance  of  conditions  subsequent  on  the  part 

"Weed  V.  Hamburg-Bremen  Fire  ^^  QiUjgy      y.      Sovereign      Cami>, 

Ins.   Co.   133   N.   Y.   395,   31   N.   E.  Woodmen  of  the  World,  —  Mo.  App. 

231,  45  N.  Y.  St.  Rep.  105,  21  Ins.  —   178  S.  W.  875,  4G  Ins.  L,  J.  590. 

L.  J.  577.  ^^  Frank  v.  Switchmen's  Union  of 

"Concord     Union     Mutual     Fire  North   America,   87  Wash.   634,   152 

Ins.  Co.  V.  Woodburv,  45  Me.  447.  Pac.  512. 

13  Ballard   v.   Mercliants'   Ins.    Co.  ^"^  Wintergerst  v.  Court  of  Honor, 

9  La.  258,  29  Am.  Dee.  444.  185  Mo.  App.  373,  170  S.  W.  346. 

1*  Supreme  Sitting  Order  of  Iron  "So  held  in  Miller  v.  Hillborough 

Hall  V   Stein,  120  Ind.  270,  22  N.  E.  Mutual  Fire  Assur.  Assoc.  46  N.  J. 

136.  L-  503. 

As  to  rights  of  beneficiaries,  etc.,  ^^  Knights    of   Honor   v.    Watson, 

.see  chapters  XXXI.  (§§  727  et  seq.) ;  64  N.  H.  517,  15  Atl.  125. 
XXXII.   (§§  7(r3  et  seq.);  XXXIII. 
(§§  825  et  seq.)  herein. 
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of  the  insured,  tlie  noncompliance  will  be  a  good  defense  by  the 
conipaTiy  in  an  action  of  garnishment.*" 

§  3741.  Election  by  company  to  repair. — If  the  policy  gives  the 
company  an  election  between  paying  the  amount  of  loss  or  repair- 
ing the' building  damaged,  an  election  to  repair  is  a  defense  in 
an  action  upon  the  policy.  The  company  must,  however,  have 
distinctly  elected  to  rebuild  or  repair,  and  put  the  insured  in  de- 
fault for  refusal  to  permit  the  same  to  be  done.^  If  the  repairs  do 
not  put  the  building  in  as  good  a  condition  as  before  the  loss,  or 
make  it  as  valuable,  the  fact  that  the  company  has  repaired  is 
held  not  to  be  a  full  defense.^ 

The  questions,  relating  to  repau's  and  rebuilding  in  fire  risks 
has,  however,  been  fully  considered  elsewhere  herein  and  the 
reader  is  referred  thereto.' 

§  3742.  Amount  of  loss  received  from  another  than  insurer:  no 
defense  in  action  against  company. — The  fact  that  the  insured  has 
received  an  amount  from  a  party  other  than  the  insurer  equal 
to  the  loss  sustained  is  held  to  be  no  defense  where  it  is  not  in  lieu 
of  claims  against  the  company,  and  where  there  is  no  privity  of 
contract  between  both  the  insurer,  insured,  and  such  third  party.* 
So  in  an  action  upon  a  policy  issued  to  the  owner  of  the  property, 
the  fact  of  the  payment  of  the  loss  without  the  owner's  consent  to 
a  person  holding  a  subsequent  policy  upon  the  same  property  who 
claimed  title  thereto,  which  claim  the  owner  had  never  acquiesced 
in,  is  no  defense,  though  the  owner  had  by  a  suit  in  equity  received 
the  benefit  of  such  second  insurance  from  the  person  who  had 
recovered  under  his  false  claim  of  ownership.^ 

§  3743.  Matters  of  defense  after  adjustment  of  loss.— The  agree- 
ment by  a  fire  insurance  company  to  pay  a  certain  sum  in  com- 
promise of  a  claim  of  loss  when  made  after  an  opportunity  to  in- 
vestigate, and  without  fraud  or  deception  on  the  part  of  the  in- 
sured, cannot  be  defeated  by  proof  of  a  subsequently  discovered 
breach  of  warranty  of  the  policy.^  The  action  to  recover  after 
adjustment  is  based  upon  a  new  and  independent  contract,  and 
not  upon  the  policy,  and  the  insured  can  defeat  such  action  only 

2"  Harris   v.    Phcpiiix   Ins.    Co.    35  ^  See  §§  3150  et  seq.  herein. 

Conn.  310.  *  People's  Ins.    Co.   v.   Straehle,  2 

iDaul   V.    Fireman's   Ins.    Co.    35  Cine.  (Ohio)  186. 

La.  Ann.  98;  Elliot  Five  Cents  Sav-  ^  Commercial  Union  Assur.  Co.  v. 

ings     Bank    v.     Commercial    Union  Scammon,  126   111.    355,   9   Am.    St. 

Assur.  Co.  142  Mass.   142,  7  N.  E.  Rep.  607,  18  N.  E.  562. 

550.  estache  v.    St.   Paul  Fire  &  Ma- 

2  Commercial     Fire     Ins.     Co.     v.  rine   Ins.    Co.   49   Wis.   89,    35   Am. 

AUen  (80  Ala.)  571,  1  So.  202.  Rep.  772,  5  N.  W.  36. 
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by  a  clear  proof  of  fraud  or  error,'  If  there  has  been  correcpoii- 
dence  between  the  parties  as  to  the  extent  of  loss  and  mode  of  ad- 
justing the  same,  such  fact  does  not  estop  the  insurer  from  setting- 
up  any  defense  he  might  have  done  at  the  time  of  loss  where  it 
appears  that  no  settlement  had  been  reached.^ 

§  3744.  Defenses:  general  matters. — An  agreement  not  em- 
bodied in  the  policy  cannot  be  set  up  by  the  insurer  as  a  defense  to 
an  action  by  the  insured;  as  where  the  insured  agreed  to  keep  up 
his  stock  of  goods,  which  the  policy  covered,  to  a  certain  amount.^ 
And  a  technical  objection,  or  the  want  of  a  technical  wording,  will 
not  be  available  as  a  defense.^"  Nor  can  the  company  set  up  a 
violation  of  its  own  rules  in  making  the  contract  when  such  fact 
was  known  at  the  time  of  issuing  the  policy.^^  But  where  the 
policy  issued  is  against  public  policy  or  contrary  to  the  law,  such 
facts  may  be  set  up  in  defense.^^  Where  a  corporation  in  one  state 
contracts  for  insurance  with  a  foreign  association  at  its  domicil. 
the  association  not  doing  or  soliciting  insurance  business  in  the 
former  state,  an  enforcement  of  the  contract  by  the  receiver  of  the 
association  cannot  be  resisted  in  the  first  state  on  the  ground  that 
it  has  not  complied  with  the  insurance  laws  of  this  state. ^^  In 
making  a  prima  facie  case  for  recovery  upon  a  benefit  certificate, 
the  action  is  to  be  treated  as  founded  on  so  much  of  the  contract 
as  is  set  forth  in  the  policy  leaving  stipulations,  warranties,  and 
conditions  expressed  only  in  the  application  to  be  brought  to  the 
notice  of  the  court  defensively  by  the  society.^*  In  an  action  of 
covenant  on  a  policy,  it  is  no  defense  that  the  premium  has  not 
been  paid,  and  that  recovery  thereof  has  been  enjoined  by  a  court 
of  chancer^-,  where  a  note  for  the  premium  had  been  given,  the 
amount  of  which  was  to  be  deducted  from  the  sum  to  be  paid  for 
a  loss,  if  any  happened.  If  the  note  be  never  paid,  it  cannot  vacate 
the  contract,  or  be  relied  on  as  defense  to  an  action  upon  it.^^    Nor 

'  Godchaux   v.   Merchants'   Mutual  naltv  Co.  49  Hun,  122,  1  N.  Y.  Supp. 

Ins.  Co-   34  La.  Ann.  235;  Smith  v.  350. 

Glen    Falls   Ins.    Co.    62   N.   Y.   85;  ^^  gpare  v.  Home  Mutual  Ins.  Co. 

Wagner  v.  Dwelling  House  Ins.  Co.  15    Fed.    707;    Fitzsimmons   v.    City 

143  Pa.  St.  338,  22  Atl.  885,  20  Ins.  Fiie  Ins.   Co.   18  Wis.  234,  86  Am. 

L.  J.  1V.1.  Dec.  761.    Examine  chapter  LXVIII. 

*  Natchez    Ins.    Co.    v.    Stanton,    2  (§§  2506  et  seq.)  herein. 

Smedes  &  M.  (Io'MIss.)  340,  41  Am.  ^^  s^one  v.  Penn  Yan  K.  P.  &  P.. 

Dec.  ffiS.  Rv.  197  N.  Y.  279,  134  Am.  St.  Rep. 

9  Travis  v.  Peabody  Ins.  Co.  28  W.  879.  90  N.  E.  843. 

Va.  583.  ^*  O'Connell  v.  Supreme  Conclave 

1°  Duncan  v.  Sun  Mutual  Ihs.  Co.  Knights  of  Damon,  102  Ga.   143,  G 

12  La.  Ann.  486;  Phoenix  Ins.  Co.  v.  Am.  St.  Rep.  159,  28  S.  E.  282. 

Barnd,  10  Neb.  89,  20  N.  W.  105.  ^^  Hodgson   v.    IMarine   Ins.   Co.   5 

"  Samuels    v.    Fidelity    and    Cas-  Ciandi  (9  U.  S.)  100,  3  L.  ed.  48. 
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where  a  member  of  a  certain  society  obtains  a  policy  through  it 
can  the  insurer  defend  on  the  ground  that  insured  has  not  paid 
the  premium  where  it  has  the  oMiiiation  of  the  society  to  pay  the 
same,  such  society  being  primarily  liable  for  its  contract  with  the 
insurer  to  pay.^^  Again,  a  benefit  society  cannot  set  up  lack  of 
sufficient  money  in  the  death  fund  as  a  defense,  though  the  policy 
provides  for  payment  thcrcrrom,  where  it  also  provides  for  an 
assessment  upon  the  members  if  the  fund  is  insufficient  to  meet  the 
claim."  If,  in  an  action  on  an  insurance  policy,  the  company 
admits  its  liability,  the  plaintiff  cannot  set  vip  against  one  who  has 
established  a  trust  in  his  favor  in  the  proceeds  of  the  policy,  any 
defense  arising  out  of  the  by-laws  of  the  company. ^^  That  a  debt 
h})s  become  barred  by  the  statute  of  limitations  will  not  defeat  the 
creditor's  right  to  enforce  payment  of  a  policy  on  the  debtor's  life, 
whether  it  was  intended  as  absolute  payment,  or  merely  as  col- 
lateral security. ^^  So  the  fact,  that  a  claim  for  payment  of  encum- 
brances which  is  barred  by  statute  is  included  in  .the  interests  which 
a  person  has  in  the  property  insured  constitutes  no  defense  in  be- 
half of  the  insurer  in  a  suit  to  recover  where  the  company  is  not  a 
creditor  of  the  estate,  nor  has  any  interest  in  the  property  itself.^" 
An  averment  that  proofs  of  loss  were  not  furnished  within  the  time 
prescribed  in  the  policy  is  held  not  to  be  a  sufficient  defense.  The 
answer  should  also  aver  that  by  such  failure  to  furnish  them  with- 
in the  designated  time  the  insured's  right  to  recover  had  been  for- 
feited.^ But  notice  by  a  woman  who  had  insured  property  as  one 
liaving  an  interest  as  tenant  by  entireties,  in  her  proof  of  loss,  that 
her  interest  in  the  property  was  a  total  interest,  is  sufficient  to  ap- 
prise the  insurer  of  a  change  of  interest,  so  that  it  cannot  claim 
the  right,  after  the  beginning  of  the  trial  of  an  action  on  the  policy, 
to  amend  its  notice  of  special  defenses  so  as  to  show  a  change  of 
title,  on  the  theory  that  it  did  not  discover  it  until  after  the  com- 
mencement of  the  trial.2  j^  breach  of  condition  occurring  after 
the  commencement  of  an  action  on  a  policy  of  insurance,  such, 
for  instance,  as  false  swearing,  cannot  operate  to  defeat  the  action.^ 

i«  Teutonia  Life  Ins.  Co.  v.  Muel-  ^o  Hartford  Fire  Ins.  Co.  v.  Haas, 

ler,  77  III.  22  87   Ky.    531,    16   Ky.    Law   R.    573. 

I'J  Darrow    v.    Familv    Fuud    Soc.  2  L.R.A.  64,  9  S.  W.  720. 

116  N.  Y.  537,  6  L.R.A.  495,  15  Am.  ^  Continental  Ins.  Co.  v.  Chase,  89 

St.  Rep.  430,  27  N.  Y.  St.  Rep.  474,  Tex.  212,  34  S.  W.  93. 

22  N.  E.  1093.  ^  OToole    v.    Ohio    German    Fire 

18  Kendrick  v.  Ray,  173  Mass.  305,  Ins.    Co.   159   Mich.   187,   24  L.R.A. 

73  Am.  St.  Rep.  289,  53  N.  E.  823.  (N.S.^  802,  123  N.  W.  795. 

1^  Connecticut     ^lutual     Life    Iiif.  '  Deitz  v.  Providence  &  Washing- 
Co.  V.  Duuscomb,  108  Tenn.  724,  58  ton  Ins.  Co.  33  W.  Va.  526,  25  Am. 
L.R.A.  694,  91  Am.  St.  Rep.  769,  69  St.  Rep.  908,  11  S.  E.  50. 
S.  W.  345. 

6136 


PARTIES— PLEADINGS— PRACTICE  §  37i5 

If  the  insurer  sends  an  agent  to  examine  the  premises  to  be  in- 
sured, and  issues  insurance  upon  the  agent's  rej^ort  favoring  ac- 
ceptance of  the  risk,  it  cannot  set  up  in  defense  his  ignorance  or 
inability.^  AVhere  an  insurer,  after  loss,  relies  upon  a  specified 
defense  alone,  and  so  notifies  the  assured,  he  will  not  be  permitted 
to  retract  it.  and  set  up  a  new  and  different  defense  after  insured 
has  acted  upon  the  defense  announced,  and  incurred  expense  in 
consequence  of  it/  And  a  provision  in  a  mai'ine  policy  giving  the 
insurer  the  right  to  recover  and  repair  the  insured  vessel  if  at  any 
time  he  believes  that  his  interests  demand  such  action,  does  nor 
defeat  his  right  to  resist  any  claim  for  damage  made  by  the  insured.^ 
Tf  a  tenant,  under  th6  terms  of  a  policy,  on  payment  of  his  loss 
thereunder  caused  by  the  negligence  of  his  landlord,  assigns  his 
claim  to  the  insurer,  the  negligence  of  the  latter  in  assuming  the 
risk  under  the  policy  is  no  defense  in  an  action  by  him  against 
the  landlord  to  recover  the  latter's  neghgence.'''  That  an  insured 
building  was  burned  by  a  third  person  is  not  defense  to  ah  action 
on  the  policy,  in  absence  of  a  showing  that  the  party  insured  was 
privy  to  such  burning.  ^  And  a  stockholder  of  the  insuring  com- 
pany cannot  urge  in  defense  to  an  action  upon  his  stock  note  that 
the  charter  has  been  illegally  changed,  since  stockholders  cannot 
by  their  own  acts  defeat  the  rights  of  the  creditors  of  the  company.^ 

*  Washington     Fire     Ins.     Co.     v.        ^  Union    Ins.    Co.    v.    MeCullougb, 

Davidson.  30  Md.  91.  2  Neb.    (unof.)   198,  203,  96  N.  W. 

^  Western    &   Atlantic   Pipe   Lines  79. 
V.  Home  In.s.  Co.  145  Pa.  St.  346,  27       ^  Peyciiaud  v.   Lane,  24  La.  Ann. 

Am.  St.  Rep.  703,  32  Atl.  665.  404.    It  is  no  defense  to  an  action  on 

^  Seiirles  v.  Western  Assur.  Co.  88  an    accident    policy    that    notice    of 

Miss.  260,  117  Am.  St.  Rep.  741,  40  death  was  not  given  within  ten  dajs 

So.  866.  from  the  date  of  the  accident  where 

'  United    States    Casualty    Co.    v.  death  did  not  ensue  until  after  ten 

Bagley,    129    Mich.    70,    55    L.R.A.  days    from    date    thereof:    Hoffman 

616,  95  Am.  St.  Rep.  424,  87  N.  W.  v.    Manufacturers'    Accident    Indem- 

1044.  nity  Co.  56  Mo.  App.  301, 
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S  3768.     Evidence  of  loss :  proximate  and  remote  cause :  within  the  policy. 

S  3769.     Evidence  of  value  of  property:  amount  of  loss:  fire  insurance. 

§  3769a.  Evidence  of  loss  to  growing  crops  and  extent  thereof:  hail  insur- 
ance. 

§  3770.     Evidence  to  show  what  goods  are  covered :  case  of  shifting  and  suc- 
cessive goods. 

§  3771.     Evidence  of  loss :  amount  of :  value  of  property :  marine  insur- 
ance. 

§  3772.     Evidence  of  death :  proofs  of  as  evidence :  disease. 

§  3772a.  Evidence  of  death :  coroner's  verdict  or  finding. 

§  3773.     Presumption  as  to  suicide  or  murder. 

§  3774.     Suicide :  evidence  of. 

§  3775.     Insanity :  presumption  against :  evidence  of. 

§  3776.     Proof  of  matter  in  defense :  life  insurance :  burden  of  proof :  char- 
acter. 

§  3777.     Proof  of  matters  in  defense:  fire  insurance:  burden  of  proof:  in- 
crease of  risk :  breach  of  conditions. 

§  3778.     Evidence  of  other  insurance. 

§  3779.     Proof  of  matters  in  defense:  marine  insurance. 
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§  3780.     Misrepresentations:  materiality  of. 

§  3780a.  Misrepresentations  as  to  age:  presumptions:  evidence. 

§  3781.     Evidence:   clause  in   policy  as  to  false  swearing  or  attempt  at 

fraud. 
§  3782.     Evidence  to  show  fraud:  willful  burning. 

§  3783.     Evidence  of  fraud:  generally. 

§  3784.     Burden  of  proof:  compliance  with  conditions  and  warranties:  fire 
insurance. 

§  3785.     Marine  insurance:  compliance  with  warranties:  burden  of  proof. 

§  3786.     Presumption  as  to  seaworthiness  and  unseaworthiness:  burden  of 
proof.  • 

§  3787.     Same  subject:  cases. 

§  3788.     Decrees  and  surveys:  rotten  clause:  evidence  of  seaworthiness. 

§  3789.     Other  matters  of  evidence  and  practice:  seaworthiness, 

§  3790.     Burden  of  proof:  life  insurance. 

§  3791.     Burden  of  proof:  death  as  result  of  external,  violent,  and  accident- 
al means :  accident  insurance  generally :  instances. 

§  3792.     Evidence  whether  insured  was  temperate:  application. 

§  3793.     Evidence:  fidelity  guaranty:  breach  of  warranty:   dishonest  acts 
of  employee. 

§  3794.     Evidence:  burglary  insurance. 

§  3705.     Evidence:  live  stock  insurance. 

^  3796.     Evidence:     prohibited  employment  or  occupation. 

§  3796a.  Excepted  risks:  burden  of  proof:  evidence  as  to. 

§  3707.     Life  and  annuity  tables:  mortality  tables. 

§  3798.     Offers  of  compromise  or  settlement. 

§  3799.     Burden  of  proof  of  waiver:  evidence  of. 

r;  3800.     Judicial  notice  of  custom  as  to  written  application,  etc.:  life  insur- 
ance. 

§  3801.     Evidence  to  show  who  are  beneficiaries, 

§  3802.    Ambiguities:  evidence. 

§  3803.     Evidence  to  identify  subject  of  insurance. 

§  3804.     Parol  evidence :  waiver  and  estoppel :  custom  or  usage. 

§  3805.     Evidence  to  correct  mistake. 

§  3806.     Parol  evidence  to  ascertain  intention. 

§  3807.     Parol  evidence  to  explain  phrase  and  words. 

§  3808.     Parol  evidence  to  explain  contract. 

§  3809.     Parol  evidence:  when  inadmissible. 

§  3810.     Expert  and  opinion  evidence. 

§  3811.     Expert  and  opinion  evidence :  increase  of  risk. 

§  3812.     Expert  and  opinion  evidence:  life  insurance. 

§  3813.     Experts :  physicians  and  surgeons :  life  insurance. 

§  3814.     Opinions  of  non-experts. 

§  3815.     Evidence:  expert  and  opinion:  as  to  premium:  material  facts. 
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§  3816.     Evidence:  expert  and  opinion:  marine  insurance. 

§  3817.     Kvidence:  expert  and  opinion:  generally:    when   admissible. 

>?  3818.     Evidence:  exjiert  and  opinion:  generally:  what  is  not  admissible. 

§  381S>.     Declarations  and  admissions  of  insured  or  beneficiary. 

^  3820.     Declarations  of  member  of  mutual  benefit  society:  to  physic'un. 

§  3820a.  Statements  to  ])livsici:uis:  privileged  communications:  physican's 
certificates. 

§  3821.     Res  gestae:  declarations. 

§  3821a.  Hearsay. 

§  3822.     Declarations  and  acts  of  agents, 

§  3823.     Evidence:  agent:  conversations. 

§  3824,  By-laws:  rules  of  company:  prospectus:  books:  surveys:  dia- 
grams, etc. 

§  3825.     Letters:   correspondence:  ship's  papers.  - 

§  3826.     Evidence:  assessments:  levy  of:  forfeiture. 

§  3827.     Payment  of  premium :  receipts. 

§  3828.     Payment  of  premium :  recital  in  policy :  generally. 

§  3828a.  Payment  of  premiums  by  wife:  statutory  exemptions:  burden  of 
proof. 

§  3829.     Foreign  judgment. 

§  3830.     Judgments:  authentication  of:  conclusiveness  of. 

§  3831.     Assignment  of  policy. 

§  3832.     Corporation  estopped  from  denying  its  authority  to  act. 

§  3833.     Presumptions. 

§  3834.  Evidence:  consent  of  partners  to  insurance  procured  by  one  with 
'  mone3'  stolen  from  the  firm. 

§  3834a.  Employers'  liability. 

§  3834b.  Credit  guaranty. 

§  3835.     Other  cases  of  admissibility  of  evidence. 

§  3836.     Other  cases  of  inadmissibility  of  evidence. 

§  3837.     Evidence:  general  matters. 

§  3838.     Competency  of  witnesses. 

§  3755.  Best  evidence. — The  general  rule  relative  to  the  intro- 
duction of  the  best  evidence  applies  to  suits  upon  the  contract  of 
insurance.  The  best  evidence  which  it  is  within  the  power  of  the 
party  to  produce  can  only  be  introduced  in  behalf  of  either  party 
to  the  suit.  This  does  not  nece.-sarily  mean  that  weaker  evidence 
may  not  be  introduced  Avhere  there  is  a  stronger  proof,  but  only 
that  such  evidence  will  not  be  received  by  the  courts  as  is  a  sub- 
stitution for  other  and  better  evidence,  sucli  as  copies  of  contracts 
or  deeds  where  the  original  may  be  obtained  and  could  be  pro- 
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(luced.^°  But  where  better  evidence  is  unobtainable  the  insured 
may  be  permitted  to  testify  in  his  own  behalf  as  to  the  contents  of  a 
burned  car  and  to  the  quantity  and  quality  of  the  lumber  thereon 
on  which  loss  is  claimed.^^  And  it  is  not  error  to  admit  evidence 
which,  though  it  may  be  unsatisfactory,  is  the  best  which  it  is 
possible  to  obtain.^^  go  although  the  insured  plaintiff  keeps  a  set 
of  books  that  does  not  determine  that  nothing  but  the  books  are 
evidence ;  the  competency  of  the  books  does  not  render  incompetent 
other  evidence  not  otherwise  objectionable."  xVgain,  secondary  evi- 
dence is  competent  of  the  contents  of  policies,  also  to  show  their 
issue  and  delivery  and  that  indemnity  was  being  claimed  thereon, 
where  the  defendant  on  trial  for  burning  the  insured  property 
refused  to  produce  said  policies.^*  And  where  an  insolvent  com- 
pany's risks  are  assumed  by  a  reinsuring  society,  and  the  latter 
refuses  to  produce  the  articles  between  it,  after  notice  and  an 
order  of  the  trial  court  to  produce,  copies  of  said  agreement  arc 
admissible.^*  Where,  however,  an  insurance  policy  or  written 
contract  is  shown  to  be  in  the  possession  of  the  person  who  wrote 
it,  but  no  notice  is  served  upon  him  to  produce  it,  his  evidence 
that  he  does  not  know  where  such  writing  is,  and  that  he  cannot 
find  it,  is  not  sufficient  to  admit  secondary  evidence  of  its  con- 
tents.^^  And  a  copy  of  the  ship's  register  certified  to  by  the  col- 
lector as  a  true  copy,  the  handwriting  of  the  collector  being  proved, 
is  insufficient  to  show  ownership  where  the  evidence  of  a  witness 
who  had  compared  it  with  the  original  is  needed  to  authenticate 
it."     So  where  a  warrant  and  survey  is  ordered  by  a  court  of 

"  1  Greenleaf  on  Evidence  (14th  "  Coleman  v.  Retail  Lumberman's 
ed  )   116  Assoc.  77  Minn.  31,  79  N.  W.  588. 

See  also-  12  Ellsworth  v.  ^tna  Ins.  Co.  105 

United  Slates.— Covt  v.  Delaware  N.  Y.  624,  11  N.  E.  355;  Commercial 
Ins  Co.  2  Wash.  (U.  S.  C.  C.)  375,  Union  Assur.  Co.  Ltd.  v.  Wolfe,  41 
Fed.  Cas.  No.  3,257.  Okla.  342,  137  Pac.  704. 

Kansas.— Kansas  Ins.  Co.  v.  Berry,  "  Riggler  v.  American  Central  Ins. 
8  Kan.  159.  Co.  150  Mo.  366,  51  S.  W.  7o5,  28 

Maryland.— Maryland   Ins.    Co.  v.   Ins.  L.  J.  615. 
Bathurst,  5  Gill  &  J.  (Md.)  159.  1*  Knights  v.   Slate,  58  Neb.  22.), 

Massachusetts.  —   Orrok  v.   Com-   78  N.  W.  0O8. 
monwealth    Ins.    Co.    21    Pick.     (38       ^^  Cooley  v.  Gilliam,  80  Kan.  2/8, 
Ma.ss.)  456,  32  Am.  Dec.  271.  102  Pac.  1091. 

Oklahoma.  —  Commercial  Union  i«  Phoenix  Assurance  Co.  v.  Mc- 
Assur.  Co.  Ltd.  v.  Wolfe,  41  Okla.  Arthur,  116  Ala.  ()59,  67  Am.  St. 
342,  137  Pac.  704.  Rep.  154,  22  So.  903.  ^ 

For   such   exceptions   as   exist  .see       i"' Coohdge  v.  I'lremans  Ins.  to.  14 
Stephen's  Digest  of  the  Law  of  Evi-   Johns.   (N.  Y.)   308. 
dence    (cd.   1887)    art.  72;   Greenleaf 
on  Evidence   (14th  ed.)   sees.  83,  89, 
91-97. 
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admiralty,  if  the  warrant  cannot  be  produced  its  loss  must  bo 
<iccounted  for  by  the  customary  manner  of  proving  such  fact,  and 
the  cortillcate  of  the  clerk  of  the  court  is  not  sutticient."  And  where 
a  license  for  a  voyage  is  lost  on  board  ship,  an  examined  copy  must 
Itc  proved. ^^ 

§  3756.  Proof  in  support  of  pleadings:  evidence  admissible. — 
[f  the  declaration  upon  the  [)olicy  is  in  the  ordinary  form,  it  is 
orror  to  admit  evidence  that  tlie  defendant's  agent  either  by  fraud 
or  mistake  inserted  a  clause  in  the  policy  difierent  from  that 
agreed  upon ;  *°  and,  upon  an  averment  of  sole  interest  evidence 
of  joint  interest  is  not  admissible  nor  of  sole  interest  under  an 
averment  of  joint  intere.-^t,^  nor  is  it  incumbent  upon  the  insured 
(0  prove  that  the  master  of  the  vessel  was  not  the  owner  in  an 
action  where  the  complaint  avers  a  loss  by  bai-ratry  of  the  master.^ 
if  the  complaint  alleges  that  there  was  an  offer  of  subrogation  to 
llie  company,  and  the  delendant  company  files  only  a  general 
denial,  it  cannot  object  to  the  admission  of  evidence  to  show  such 
offer.'*  So  an  allegation  by  the  plaintiff  that  the  company  ''under- 
took and  promised  to  pay"  him  a  certain  sum  authorizes  the  admis- 
sion of  evidence  to  show  such  fact.*  If  there  is  a  general  insimul 
computassent  count,  proof  that  there  has  been  an  adjustment  of 
the  amount  due  is  sufficient  to  sustain  it.^  Again,  if  the  answer 
avers  a  concealment  of  the  existence  of  a  mortgage  encumbrance 
from  the  insurer  it  is  an  affirmative  defense  to  which  the  law 
makes  a  denial,  and  therefore  evidence  is  admissible  to  show  that 
the  insurer's  agent  had  knowledge  thereof  without  pleading  or 
waiver.^  And  if  a  bill  is  brought  to  compel  the  issuance  of  a 
policy  the  plaintiff  must  show  in  support  thereof  that  there  was 
a  contract  with  an  authorized  agent  of  the  company  and  the  pay- 
ment of  the  premium.' 

§  3757.  Admissions  by  pleadings:  payment  of  money  into  court. — 
That  which  clearly  is  admitted  by  the  issue  it  is  unnecessai'y  to 

"Robinson   v.    Clifford,   2   Wash.  *  St.    Paul   Fire   Marine   Ins.    Co. 

(U.  S.  C.  C.)  1,  Fed.  Cas.  No.  11,948.  v.  McGregor,  63  Tex.  399. 

1'  Evre  V.  Palsgrave,  2  Camp.  605,  ^  StoUe   v.   ^tna   Fire   &   Marine 

12  R.  R.  751.  Ins.  Co.  10  W.  Va.  546,  27  Am.  Rep. 

206'Donnell    V.    Connecticut    Fire  593. 

Ins.  Co.  73  Mich.  1,  41  N.  W.  95.  ^  Crittenden  v.  Springfield  Fire  & 

1  Catlett    V.     Pacific    Ins.     Co.     1  Marine  Ins.  Co.  85  Iowa,  652,  39  Am. 

Paine   (U.  S.  C.  C.)   594,  Fed.  Cas.  St.  Rep.  321,  52  N.  W.  548,  21  Ins. 

No.  2  517.  L-  J-  726.    But  see  Eiseman  v.  Hawk- 

2,steinbaeh  v.  Ogden,  3  Caines  (N.  eye  Ins.  Co.  74  Iowa,  11,  36  N.  W. 

Y.)   1.  780. 

3Pelzer  Manufacturing-  Co.  v.   St.  '^  Dinnmg   v.   Phoenix   Ins.   Co.   of 

Paul  Fire  &  Marine  Ins.  Co.  41  Fed.  Brooklyn,  68  111.  414. 
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prove.  Thus,  where  the  answer  alleges  subsequent  insurance,  and 
the  replication  covers  notice  of  the  same,  it  is  not  necessary  for  the 
defendant  to  prove  that  such  subsequent  policies  were  taken  out.' 
And  there  is  an  admission  that  proofs  of  loss  were  filed  within 
the  required  time  but  on  another  day  than  that  alleged  where 
there  is  a  denial  that  the  conditions  of  the  policy  were  complied 
with  ''as  stated  in  the  complaint."  ^  Again,  if  the  declaration,  ap- 
plication, and  policy  show  that  the  defendant  is  doing  business  in 
the  state,  and  nothing  is  alleged  to  the  contrary  by  the  defendant, 
and  there  is  no  plea  to  the  jurisdiction,  an  objection  as  to  there 
])eing  no  proof  or  allegation  in  the  complaint  that  business  was 
l>eing  transacted  by  the  company  in  the  state  is  not  well  taken. ^° 
But  it  is  decided,  however,  that  admissions  in  pleading  are  not 
conclusive,  as  where  the  fact  is  admitted  that  a  pledge  exists  and 
such  pledge  is  not  consummated  by  performance  of  the  condition 
of  the  contract  and  the  same  ma}'  be  explained  in  connection  with 
proof  of  facts  pertaining  thereto.  In  the  case  so  deciding  it  was 
also  held  that  a  mortgage  or  deed  of  trust  purporting  to  secure 
an  obligation  not  yet  effective  at  the  time  of  loss  was  not  an 
encumbrance  of  personal  property  by  chattel  mortgage  voiding 
the  policy;  and  that  an  unexecuted  contract  to  pledge  such  an 
obligation  as  collateral  for  a  pre-existing  debt  did  not  constitute 
such  an  encumbrance  as  avoided  the  policy."  In  an  action  to 
recover  damages  caused  by  injury  to  cargo,  while  the  complaint 
alleges  a  collision  but  does  not  expressly  declare  that  such  col- 
lision took  place  before  the  cargo  was  insured,  still  the  plaintiff 
virtually  admits  such  fact  by  confessing  to  a  demurrer  on  the 
ground  that  a  cause  of  action  was  not  stated  because  the  allega- 
tions showed  that  the  vessel  laden  with  such  cargo  was  unsea- 
worthy  at  the  beginning  of  the  voyage;  and  no  intimation  that 
the  collision  occurred  after  the  insurer's  liability  arose,  is  warranted 
by  an  answer  alleging  that  when  the  vessel  left  port  with  plaintiff's 
merchandise  on  board  she  was  in  an  unseaworthy  condition  "one 
or  more  of  the  plates  in  her  hull  having  been  weakened  and  dam- 
aged by  a  collision  previously  sustained;"  and  this  applies  upon 
the  question  of  the  right  to  recover  for  a  partial  loss,  notwithstand- 
ing a  warranty  against  particular  average,  unless  the  damage  was 
caused  by  collision. ^^ 

'  Warbasse  v.  Sussex  County  Mu-        ^^  Downey  v.  National  Fire  Ins.  Co. 

tual  Ins.  Co.  42  N.  J.  L.  203.  of  Hartford,  77  W.  Va.  386,  87  S.  E. 

^  Schaetzel  v.  Germantown   Farm-  487. 
ers  Mutual  Ins.  Co.  22  Wis.  412.  ^^  California  Canneries  Co.  v.  Can- 

10  Hull  V.  Alabama  Gold  Life  Ins.  ton  Ins.  Co.  Ltd.  25  Cal.  App.  303, 

Co.  79  Ga.  93,  3  S.  E.  903.  143  Pac.  549,  44  Ins.  L.  J.  685. 
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A  payment  of  money  into  court  it  is  lieUl  an  admission  that  so 
much  of  the  plaintiff's  chiim  is  lep;ally  due  as  is  paid  in,  but  when 
all  is  paid  in,  it  is  generally  considered  as  an  admission  of  a  cause 
of  action  in  all  the  courts  so  far  as  averred. ^^  So  where  a  ])olicy 
insures  against  loss  of  rents  and  insurer  pays  into  court  what  it 
ihen  admits  to  be  due,  it  is  thereby  esto]iped  to  claim  that  a  less 
amount  was  due  or  to  urge  that  the  evidence  does  not  show  any 
actual  loss  and  that  only  nominal  damages  are  recoverable.^*  And 
payment  of  nu)ney  into  court  has  been  hold  to  l)e  an  admission  of 
seaworthiness."  Hut  such  ])aymcnt  for  part  of  the  amount  sued 
for  is  not  an  admission  of  the  entire  amount  of  the  loss  claimed. ^° 

§  3758.  The  policy  or  certificate. — As  already  stated,  the  policy 
strictly  so  called  is  the  written  evidence  of  the  contract,  but  the 
certiticate  in  fraternal  and  other  benefit  societies,  although  in 
effect  a  policy,  does  not  embody  therein  the  entire  contract,  as  a 
rule.  If  the  policy  is  delivered  and  accepted,  it  is  evidence  of  such 
a  nature  that  the  rule  that  parol  proof  is  inadmissible  to  vary  of 
control  written  contracts  ap})lies;"  and  it  should  be  introduced 
in  evidence  to  show  the  risks  that  are  covered  and  the  extent  of 
insurer's  obligation.^*  It  must,  therefore,  be  produced  in  all  cases, 
since,  if  it  has  been  delivered,  it  forms  the  basis  of  the  plaintiff's 
action,  being  the  best  evidence  obtainable,  and  its  loss  should  be 
accounted  for.  If  its  execution  and  delivery  have  been  proved  it 
is  sufficient  proof  of  loss  where  the  plaintiff  has,  under  oath,  sworn 
that  the  policy  has  not  been  received  by  him,  is  not  in  his  custody 

"Andrews   v.    Palsgrave,   9   East,   90;  Bennett  v.  Francis,  2  Bos.  &  Pul. 
325 ;  Statford  v.  Clark,  2  Bino-.  377,   550 ;  21  Ency.  PL  &  Pr.  584. 
9  Moore,  724,  1  Car.  «&  P.  24.  403,  3       ^^  Harrison  v.  Douglass,  3  Ad.  &  E. 
L.  J.  (O!  S.)  C.  P.  48;  Everth  v  Bell,   396,  25  Nev.  &  M.  180,  1  H.  &  W. 
7  Taunt.  450,  1  Moore,  158;  Johnston   380. 

v.  Columbian  Ins.  Co.  7  Johns.  (N.  ^^  Rucker  v.  Palsgrave,  1  Taunt. 
Y.)  315;  Elliot  v.  Lycoming  County  419,  1  Camp.  557.  As  to  payment  of 
Mutual  Ins.  Co.  66  Pa.  St.  22,  5  Am.  money  into  court  rendering  question 
Rep.  323.  of  insurable  interest  immaterial,  .see 

1*  Palatine  Ins.  Co.  v.  O'Brien,  109  Standard  Life  &  Accident  Ins.  Co.  v. 
Md.  100,  71  Atl.  775,  38  Ins.  L.  J.  Lattin,  106  Mich.  138,  63  N.  W.  897. 
482,  (see  same  v.  same,  107  Md.  341,  ^^  Wood  v.  Pha?nix  Ins.  Co.  22  La. 
16  L.R.A.(N.S.)  1055,  68  Atl.  484,  Ann.  617:  Merchants' Mutual  Ins.  Co. 
s.  e.  152  Fed.  922,  82  C.  C.  A.  70,  of  New  Orleans  v.  Lyman,  15  Wall. 
36  Ins.  L.  J.  616),  citing  and  quot-  (82  U.  S.)  064,  21  L.  ed.  246;  Union 
ing  from  Foster  v.  Napier,  74  Ala.  Mutual  Life  Ins.  Co.  v.  Mowry,  96 
393;  MeCullough  v.  Hellwig,  66  Md.  U.  S.  544,  24  L.  ed.  674. 
276,  7  Atl.  457 ;  Eaton  v.  Wells,  82  As  to  best  evidence  see  §  3755  here- 
N.  Y.  576;  Wood  v.  Parr\-,  1  Barb.  in. 

(N.  Y.)  129;  Watkins  v.  "Towers,  2  "California  Canneries  Co.  v.  Can- 
Term  R.  275;  Cox  v.  Pany,  1  Term  ton  Ins.  Office,  Ltd.  25  Cal.  App. 
R.  464;  Jenkins  v.  Tucker,  1  H.  Bl.   303,  143  Pae.  549,  44  Ins.  L.  J.  685. 
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or  control,  and  that  he  has  made  diligent  search  among  his  papers 
therefor.^'  It  is  also  necessary  in  order  to  recover  upon  a  policy 
that  the  express  terms  and  conditions  relied  on  must  be  proven,2° 
for  the  policy  and  contract  are  the  basis  of  insurer's  obligation 
and  measures  his  liability  so  that  insured  must  show  that  insurer 
promised  the  indemnity  claimed.^ 

In  an  action  to  recover  for  loss  by  fire  upon  a  promise  to  renew 
a  policy  upon  the  same  terms  and  for  the  same  amount  as  the 
former  policy  upon  the  property  between  the  parties  said  former 
policy  is  admissible  in  evidence.^  As  to  the  order  of  proof,  how- 
ever, which  is  a  matter  largely  in  the  court's  discretion,  it  is  not 
necessary  to  require  evidence  of  insured's  good  health  at  the  time 
the  policy  was  delivered  before  introducing  the  policy  in  evidence, 
even  though  good  health  of  assured  was  a  condition  precedent  to 
the  policy  taking  effect.^ 

An  exception  has  been  held  to  exist  to  the  rule  requiring  the 
production  of  the  policy  or  the  accounting  for  its  loss  in  case  the 
proofs  of  loss  under  oath  admit  other  insurance,  and  the  defendant 
relies  upon  such  other  insurance  to  defeat  the  action.  In  such 
case  it  is  unnecessary  to  produce  the  other  policies,  as  the  plaintift' 
has  admitted  their  existence.*  And  the  policy  may  be  so  altered 
and  converted  as  to  render  it  unnecessary  for  the  insured  to  pro- 
duce it.* 

If  the  application  is  made  a  part  of  the  policy,  the  policy  is  not 
admissible  without  such  application.  But  where  assured  swears 
ihat  he  never  signed  the  application,  though  it  purports  to  be 
signed  by  him,  the  policy  is  admissible  in  evidence  without  such 
application.^  And  if  the  defendant  company  refuses  to  produce 
the  application  after  notice  and  request  to  that  effect  by  the  plain- 
tiff', the  policy  is  admissible  by  itself.'^     Although  the  certificate 

^'  Sussex  County  Mutual  Ins.  Co.  v.  Giltinan,  48  N.  J.  L.  495,  57  Am. 

V.  Woodruff,  26  N.  J.  L.  (2  Dutch.)  Rep.  586,  7  Atl.  424. 

541,  542.  5  Martin   v.    Tradesmen's   Ins.    Co. 

20  First  National  Bank  of  Monrovia  17  Jones  &  S.  (49  N.  Y.  S.  C.)  416, 

V.   Maryland   Casualty   Co.  162   Cal.  s.  c.  101  N.  Y.  498,  5  N.  E.  338. 

61,  121  Pae.  321.  6  g^  jjeld  in  Commercial  Union  As- 

^  California  Canneries  Co.  v.  Can-  sur.  Co.  v.  Elliott,  10  Sad.  (Pa.)  331 

ton  Ins.  Office,  25  Cal.  App.  303,  143  13  Atl.  970. 

Pac.  549,  44  Ins.  L.  J.  685,  688.  Examine  as   to   industrial   or  pru- 

2  Western  Assur.  Co.  v.  McAlpin,  dential  policies.   Pride  v.  Continental 

23  Ind.  App.  220,  77  Am.  St.  Rep.  Casualty  Co.  69  Wash.  428,  125  Pae. 

423,  55  N.  E.  119.  787. 

2  Mohr   V.   Prudential   Ins.   Co.   of  '^American  Underwriter  Assoc,  v. 

America,  32  R.  I.  177,  78  Atl.  554.  George,    97     Pa.     St.     238;     Sussex 

*  Cuml)erland  Mutual  Fire  Ins.  Co.  County  Mutual  Ins.  Co.  v.  Woodruff, 
Joyce  Ins.  Vol.  V.— 385.         6145 
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makes  the  application  and  bj^-laws  a  part  of  the  contract,  the 
certiticate  may  be  given  in  evidence  without  the  application  and 
by-laws.* 

'  Again,  possession  of  an  insurance  policy,  at  the  death  of  the 
insured,  makes  out  a  prima  facie  case.®  So  the  policy,  whether 
in  possession  of  insurer  or  insured,  is  prima  facie  evidence  in 
behalf  of  the  one  having  possession  subject  to  rebuttal  by  the 
other."  Thus,  if  in  possession  of  insurer,  it  is  evidence  prima  facie 
that  the  contract  was  not  entered  into,  and  if  in  possession  of  in- 
sured, that  the  contract  was  complete.  In  this,  as  in  the  construc- 
tion of  other  contracts,  the  general  rule  is,  that  the  written  words 
are  to  have  greater  force  than  the  printed,  since  the  written  are 
tlie  words  chosen  by  the  parties  as  evidence  of  a  special  contract 
lo  express  their  meaning  in  the  particular  case.  This  rule  is  ap- 
plicable when  the  two  parts  stated  cannot  l)e  reconciled."  An 
action  on  a  benefit  certificate  of  the  Knights  of  Honor,  may  be 
maintained  without  ]n-oducing  it  at  the  trial,  when  it  is  in  the 
possession  of  a  subordinate  lodge  to  which  it  had  been  sent,  and 
which  had  refused  to  deliver  it  on  the  ground  of  fraud,  which  is 
relied  upon  as  defense  to  the  action. ^^ 

Evidence  usually  given  to  prove  signatures  is  the  proper  evi- 
dence to  show^  the  subscription  to  the  policy.  But  it  has  been  held 
unnecessary  to  prove  the  execution  of  the  policy  where  the  adverse 
party  produces  it  in  pursuance  of  a  notice,  and  claims  a  beneficial 
interest  thereunder ;  ^^  and  evidence  is  inadmissible  to  show  non- 
approval  of  the  policy  by  a  certain  person  where  such  person's 
signature  is  not  required  by  any  policy  condition. i*  An  unsealed 
policy  is  not  admissible  by  the  company  in   an  action  for  the 

2  Dutch     (26  N.   J.   L.)    341,   542;  98;    Wall    v.    Howard    Ins.    Co.    14 

Harding  V.  Carter,  Park  on  Ins.  (8th  Barb.     (N.     Y.)     383;     Bargett     v. 

ed  )  5.    But  see  next  section.  Orient    Ins.    Co.    3    Bosw.    (N.    Y.) 

8  Tackman  v.  Brotherhood  of  385 ;  Harper  v.  New  York  City  Fire 
America  Yeoman,  132  Iowa,  64,  8  Ins.  Co.  22  N.  Y.  441,  443;  Robert- 
LR  A.(N.S.)   974n,  106  N.  W.  350.  son  v.  French,  4  East,  130,  7  R.  R. 

9  kendrick  v.  Life  Ins.  Co.  124  N.  535,  14  Eng.  Rul.  Cas.  1.  Examine 
Car.  315,  70   Am.   St.  Rep.  592,  32  chapters  VIIL,  IX.  herein. 

S.  E.  728.  ^^  Lorscher     v.      Supreme     Lodge 

10  Davis  V.  Massachusetts  Mutual  Knights  of  Honor,  72  Mich.  316,  2 
Life  Ins.  Co.  13  Blatchf.    (U.  S.  C.   L.R.A.  206,  40  N.  W.  545. 

C  )   462,  Fed.  Cas.  No.  3,642.  ^^  St.    John    v.    American    Mutual 

"Cater    v.    Phoenix    Ins.     Co.    2  Life  Ins.   Co.  2  Duer   (N.  Y.)    419, 

Wash.    (U.   S.  C.   C.)    51,  Fed.  Cas.  s.  c.  13  N.  Y.  31,  64  Am.  Dec.  529. 
No.  3,264;  Wallace  v.  Insurance  Co.        i*  Peters  &  Roberts  Furniture  Co. 

4  La.   289;   Nicolet   v.   New   Orleans  v.    -Queen    City    Fire    Ins.    Co.    63 

Ins.  Co.  3  La.  366,  23  Am.  Dee.  458;  Oreg.  382,  126  Pac.  1005. 
INIoore  v.  Perpetual  Ins.  Co.  16  Mo. 
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premium  note  where  its  charter  provides  that  all  policies  shall  be 
under  seal.^^  In  England,  a  marine  policy  was  formerly  by  stat- 
ute made  inadmissible  in  evidence  unless  stamped,"  and  although 
all  sea  policies  must  now  be  stamped  the  old  law  is  evidently  modi- 
fied by  later  statutes." 

It  constitutes  error  to  admit  the  original  policy  in  evidence 
for  the  purpose  of  proving  a  reinsurance  contract  under  a  marine 
risk  as  it  cannot  be  presumed,  where  there  is  no  general  form  of 
policy,  that  the  same  risk  was  covered  in  both  cases.^^ 

§  3759.  Application  in  evidence. — The  written  application  may 
be  introduced  in  evidence  to  explain  or  control  a  policy  issued 
thereon,^^  and  the  representations  in  the  application  will  be  pre- 
sumed to  have  been  made  by  the  person  signing  the  same  if  no 
proof  is  given  to  the  contrary.^" 

It  has  been  held  that  it  is  not  necessary  to  introduce  the  insured's 
original  application  in  evidence,  though  made  a  part  of  the  con- 
tract, and  that  the  policy  is  admissible  by  itself.^  But  in  Pennsyl- 
vania a  contrary  view  is  taken,  and  where  made  a  part  of  the 
contract  the  policy  is  held  not  admissible  without  the  apj^lication.^ 
And  under  a  statute  of  that  state,^  which  provides  that  an  applica- 
tion shall  not  be  considered  a  part  of  the  contract  unless  annexed 
thereto,  the  court  has  rejected  the  application  when  offered  in 
evidence  by  the  company,  it  not  being  annexed  to  the  policy.*  And 
in  the  same  state  under  the  statute  where  a  copy  of  the  application 
was  annexed  to  the  policy  but  the  signature  of  the  applicant  was 

^^  So  held  in  Lindauer  v.  Dela-  ^  Roach  v.  Kentucky  Mutual  Safe- 
ware  Ins.  Co.  13  Ark.  461.  But  see  ty  Fire  Co.  28  S.  C.  431,  6  S.  E. 
§§  35,  36  herein.  286;  Cusbman  v.  United  States  Life 

16  30  Vict.  c.  23,  sec.  9.  See  §  33  Ins.  Co.  4  Hun  (N.  Y.)  783.  See 
herein.  preceding  section. 

1'  See  1  Arnould  on  Marine  Ins.       ^  Lycoming  Fire  Ins.  Co.  v.  Storrs, 
(9th    ed.    Hart    &    Simey)    sees.    31   97     Pa.     St.     354,    361;     American 
et  seq.,  pp.  45  et  seq.,  where  there  is   Underwriters'   Assoc,   v.   George,   97 
an  exhaustive  discussion  of  the  sub-   Pa.  St.  238. 
jeet.  3  Pa.    act.    May    11,    1881;    Pub. 

1^  Insurance   Co.   of   State  of  Pa.   Laws,  20. 
V.  Telfair,  61  N.  Y.  Supp.  322,  45       *  Mahon    v.    Pacific    Mutual    Life 
App.  Div.  564.  Ins.    Co.   144   Pa.    St.    409,   22   Atl. 

1^  So  in  Norris  v.  Insurance  Co.  876,  48  Leg.  Int.  502.  See  also  Pick- 
of  North  America,  3  Yeates  (Pa.)  ett  v.  Pacific  Mutual  Life  Ins.  Co. 
84,  2  Am.  Dec.  360.  144  Pa.  St.  79,  22  Atl.  871,  48  Leg. 

20  New  York  Life  Ins.  Co.  v.  Int.  487,  13  L.R.A.  661,  27  Am.  St. 
Fletcher,  117  U.  S.  519,  29  L.  ed.  Rep.  618,  21  Ins.  L.  J.  64;  Imperial 
934,  6  Sup.  Ct.  837;  Hartford  Life  Fire  Ins.  Co.  v.  Dunham,  117  Pa.  St. 
&  Annuity  Ins.  Co.  v.  Gray,  80  111.  460,  2  Am.  St.  Rep.  686,  12  Atl.  668. 
28,  s.  c.  91  111.  159. 
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omitted  in  the  coj^v.  it  was  held  iiuuhnissilile.^  Tf  iiiidor  tlie  statutes 
of  a  state  the  application  is  not  adniissil)le  in  cvidenoe  hy  reason 
of  the  fact  that  it  is  not  att.aohed  to  the  i)olicy  and  therefore  not  a 
part  thereof,  oral  evidence  is  not  admissible  of  what  was  said  by 
the  insured  at  the  time  of  his  examination  by  the  company's  agent, 
such  statements  beinc;  contained  in  the  a]ii>li('ation.*'  In  Kentucky, 
under  its  statute,  where  the  application  is  not  attached  to  nor  incor- 
porated in  the  policy  it  is  properly  excluded  from  the  evidence. 
It  follows,  therefore,  that  consideration  of  the  truth  or  falsity  of 
representations  made  in  the  application,  and  also  of  their  materi- 
ality is  excluded  from  consideration,  and  the  court  is  limited  to 
those  provisions  set  out  in  the  policy  itself.'''  So  in  Missouri  a 
failure  to  comply  with  the  statute  requiring  the  attachment  of  the 
aiiplication  to  the  pohcy  or  the  indorsement  thereon  of  the  sub- 
stance thereof,  etc.,  operates  to  preclude  admission  in  evidence  of 
said  application  for  the  purjwse  of  aiding  a  defen.se  of  misrepre- 
sentations even  though  no  penalty  is  provided  in  case  of  non- 
compliance with  such  statutory  requirement.^  Under  a  Massachu- 
setts decision  the  statute  involved  required  a  correct  copy  of  the 
application  to  be  attached  to  the  policy  otherwise  it  was  precluded 
as  evidence.  The  copy  of  the  application  attached  did  not  contain 
a  certain  question  and  answer  and  because  no  copy  of  the  declara- 
tions and  answ^ers  at  which  they  were  found  was  annexed  they 
were  held  inadmissible  in  evidence.^ 

But  although  a  statute  requires  a  correct  copy  of  tlie  application 
to  be  attached  to  the  policy  and  provides  also  that  unless  so 
attached  it  shall  not  be  considered  as  a  part  of  the  policy  or  re- 
ceived in  evidence,  still  such  enactment  does  not  apply  to  a  class 
or  kind  of  policy  which  by  construction  falls  -within  an  exception 
in  said  statutory  requirement.  So  where  industrial  policies,  or 
those  calling  for  premiums  monthly  or  oftener,  are  so  excluded 
or  excepted,  a  policy  is  held  covered  which  insures  against  acci- 
dent or  death  caused  thereby.  In  the  case  so  deciding  the  action 
was  brought  to  recover  under  a  policy  insuring  amongst  other 
things,  against  death  through  external,  violent  and  accidental 
means,  and  the  premiums  were  payable  monthly.     To  provide 

5  Susquehanna  Mutual  Fire  Co.  Little,  149  Ky.  717,  149  S.  W.  998, 
V.  Hallofk  (S.  C.  Pa.  1888)   14  Atl.    41  Ins.  L.  J.  1798. 

167,  22  Wkly.  Not.  Cas.  151.  *  Schuler     v.     Metropolitan     Life 

6  Considine  v.  Metropolitan  Life  Ins.  Co.  191  Mo.  App.  52,  176  S.  W. 
Ins.    Co.   165   Mass.   462,   43   N.   E.   274. 

201.       But    see    Commercial    Union       ^  Paquette   v.   Prudential   Ins.    Co. 
Assur.   Co.  V.   Elliot   10   Sad.    (Pa.)    of  America,  193  Mass.  215,  79  N.  E. 
331,  13  Atl.  970,  12  Cent.  Rep.  668.    250,  36  Ins.  L.  J.  110. 
■^  Metropolitan    Life    Ins.    Co.    ^'. 
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therefor,  an  order  was  given  on  the  paymaster  of  the  railway 
company,  of  which  insured  was  an  employee,  authorizing  said 
railway  company  to  pay  the  same  as  they  became  due  and  deduct 
them  from  insured's  wages.  The  policy  provided  that  the  appli- 
cation and  paymaster's  order  should  be  made  a  part  of  the  policy, 
and  forfeiture  for  nonpayment  of  premiums  was  stipulated  for. 
In  accordance  with  a  provision  in  said  order  notice  was  given 
assurer  that  no  further  payments  could  be  made  as  insurer  was 
no  longer  in  the  employ  of  the  railway  company  and  the  policy 
was  marked  lapsed.  It  was  held  in  addition  to  what  is  first  above 
stated  that  there  wafe  no  error  of  the  court  below  in  holding  that 
the  application  and  paymaster's  order  were  admissible  in  evidence 
in  an  action  by  the  beneficiary  to  recover  under  the  policy  for 
loss  by  assured's  death, i° 

1°  Pride  v.  Continental  Casualty  unless  it  is  contained  in  a  written 
Co.  69  Wash.  428,  125  Pae.  787,  41  application;  and  a  copy  of  such 
Ins.  L.  J.  1671.  The  court,  per  application  shall  be  indorsed  upon 
Morris,  J.,  said:  "The  chief  assign-  or  attached  to  the  policy  when  is- 
ment  of  error  upon  which  appellant  sued.'  Section  6159  contains  the 
contends  for  a  reversal  is  error  of  following  provision:  'Every  policy, 
the  court  below  in  receiving  the  ap-  except  industrial  or  those  calling 
plication  and  paymaster's  order  as  for  premiums  monthly  or  oftener, 
evidence,  and  in  admitting  evidence  shall  have  attached  thereto  a  correct 
of  officers  of  the  railway  company,  copy  of  the  application,  and  unless 
and  of  respondent  respecting  the  so  attached  the  same  shall  not  be 
nonpayment  of  premiums.  This  ob-  considered  a  part  of  the  policy  or 
jection  is  based  upon  sections  6155  received  in  evidence.' 
and  6159,  Rem.  &  Bal.  Code.  The  "These  sections  are  said  to  be  de- 
first  of  these  sections  provides  that:  eisive  of  the  error  contended,  because 
'No  policy  of  life  or  endowment  in-  neither  the  application  nor  the  pay- 
surance  shall  be  issued  or  delivered  master's  order  was  attached  to  the 
in  this  state  until  .  .  .  nor  shall  policy.  These  sections  in  no  way 
such  policy,  except  policies  of  in-  affect  the  right  of  recovery  upon 
dustrial  insurance  where  the  pre-  the  policy  in  suit.  This  policy  is 
miums  are  payable  monthly  or  neither  a  life  nor  endowment  policy, 
oftener,  be  so  issued  or  delivered  within  the  meaning  of  the  law,  but 
after  January  1,  1910,  unless  it  falls  within  the  exception  as  an  in- 
contains  in  substance  the  following  dustrial  or  accident  insurance  policy, 
provisions :  ...  3.  A  provision  By  its  terms  it  expires  one  year  after 
that  the  policy  and  the  application  issuance,  unless  renewed;  and  while 
therefor  shall  constitute  the  entire  it  covers  loss  of  life  from  'external, 
contract  between  the  parties,  and  violent  and  purely  accidental  mSans', 
that  all  statements  made  by  the  in-  and  is  therefore  in  one  sense  an  in- 
sured shall,  in  the  absence  of  fraud,  surance  on  life,  in  which  the  pay- 
be  deemed  representations  and  not  raent  of  the  insurance  money  is  con- 
warranties,  unless  a  copy  of  such  tingent  upon  loss  of  life,  it  is  never- 
statement  is  contained  in  or  at-  theless  evident  that  it  is  not  such  a 
taehed  to  the  policy  and  that  no  life  insurance  policy  as  was  contem- 
such  statement  shall  be  used  in  de-  plated  by  the  Legislature  in  the  en- 
fense   to   a   claim    under   the   polic.y  aetment   of   these    two   sections.     It 
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Vai'ious  other  i)oiiits  are  involved  in  the  di.seussion  of  questions 
as  to  the  application  and  by-kiws  as  a  part  of  the  contract,  the 
efl'ect  of  applieahle  statutory  provisions,  and  the  connection  there- 
witli  the  admissibility  in  evidence  of  such  a])plication  and  by-laws; 
and  the  reader  is  referred  to  a  consideration  of  these  matters  under 
other  sections  herein." 

§  3760.  Oral  contract:  contract  to  insure. — An  oral  contract  of 
insurance  is  valid  unless  prohibited  by  statute,^''  and  parties  may 
enter  into  a  valid  parol  contract  to  ell'ect  insurance.  In  an  action 
upon  cither  a  contract  of  insurance  or  to  insure  the  burden  of 
proof  is  upon  the  assured  to  establish  it."     And  the  manner  of 

contains  provisions  for  the  payment  L.R.A.  194;  National  Accident  Soe. 
of  a  weekly  indemnity  in  ease  of  v.  Dolph,  94  Fed.  743,  38  C.  C.  A.  1; 
accident  or  injury  arising  from  nu-  Fidelity  &  Casualty  Co.  v.  Borough, 
merous  violent  or  external  means.  107  Fed.  389,  46  C.  C.  A.  364;  Mu- 
lt refers  to  the  industry  and  special  tual  Reserve  Life  Ins.  Co.  v.  Dobler, 
chiss  of  employment  tlie  assured  was  137  Fed.  550,  70  C.  C.  A.  134. 
engaged  in  at  the  time.  It  makes  "This  policy  is  further  within  the 
provision  for  his  inability,  because  exception  in  that  it  provided  for 
of  injuries  from  purely  accidental  monthly  payments  of  premium.  The 
means,  to  engage  in  any  labor  or  paymaster's  order,  neitlier  within  the 
occupation.  It  is,  in  every  sense  of  contemplation  of  the  law  nor  of  the 
the  term,  a  policy  of  industrial  in-  parties,  could  have  been  attached  to 
surauce,  as  contemplated  by  the  the  policy,  as  it  must  be  surrendered 
legislature  in  excluding  such  policies  to  and  retained  by  the  railway  com- 
from  the  provisions  of  the  law.  If  pany  as  its  authority  and  justilieation 
this  is  not  industrial  insurance,  we  for  retaining  the  monthly  payments 
fail  to  appreciate  what  character  of  from  the  wages  of  Elmo  Pride  and 
insurance  should  be  so  designated,  forwarding  them  to  respondent  for 
If  the  Legislature  had  in  mind  any  the  benefit  of  the  assui-ed.  It  was 
distinction  between  life  insurance,  therefore  competent,  under  any  in- 
and  industrial  insurance,  as  tliose  terpretation  of  the  law,  for  the  of- 
terms  are  used  in  ordinary  under-  fieials  of  the  railway  company  to 
standing,  and  it  is  evident  from  mak-  testify  to  the  receipt  of  this  order 
ing  the  latter  class  of  insurance  an  and  the  reasons  why  it  was  not  com- 
exception  to  the  rules  governing  the  plied  with." 
former  class  that  such  was  the  inten-  ^^  See  §§  186  et  seq.  herein, 
tion,  then  it  must  be  evident  that  ^^  See  chapter  III.  (§§  31  et  seq.) 
this  policy  falls  within  the  exception,  herein. 

or  it  would  be  impossible  to  indicate        On  validity  of  oral  contract  of  in- 
to a  person  of  ordinary  understand-  surance,  see  note  in  22  L.R.A.  768. 
ing  wliat  was  meant  by  the  expres-       "  Smith  v.  State  Ins.  Co.  58  Iowa, 
sion  'ihdustria,!  insurance,'  as  distin-  487,  12  N.  W.  542;  Ide  v.  Ph(rnix  Ins. 
guished  from  straight  life  or  endow-  Co.  2  Biss.   (U.  S.  C.  C.)   333,  Fed. 
ment    insurance.       These    views,    as  Cas.  No.  7,001 ;  MeCabe  v.  iEtna  Ins. 
applied  to  a  like  distinction  in  similar  Co.  9  N.  Dak.  19,  47  L.R.A.  641,  81 
•statutes,  are  supported  by  National  N.  W.  426,  29  Ins.  L.  J.  138,  148; 
Life  &  Accident  Ins.   Co.  v.  Lokey,        See  §§  38c,  41a,  41b  herein. 
166  Ala.   174,  52   So.  45;   Standard  Strohn  v.  Hartford  Fire  Ins.  Co.  37 
Life  &  Accident  Ins.  Co.  v.  Carroll,  Wis.  625,  19  Am.  Rep.  777. 
86  Fed.   567,  30   C.   C.   A.   253,  41 
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proof  is  similar  to  that  required  to  prove  other  contracts.  The 
company's  books  in  which  such  contracts  either  of  insurance  or 
to  insure  are  usually  entered  in  the  course  of  business  are  not 
admissible,  where  there  is  no  such  entry  therein,  to  show  that  there 
was  no  contract.^*  In  an  action  upon  a  parol  agreement  to  insure 
a  shipment  of  cotton  the  plaintiff  may  introduce  evidence  as  to 
the  business  he  was  engaged  in  where  the  terms  of  the  contract 
are  in  issue,  but  evidence  showing  that  the  consignee  had  a  general 
policy  covering  the  cotton  after  it  reached  the  port  of  destination 
is  irrelevant. ^^ 

§  3761.  Insurable  interest:  generally. — If  the  declaration  con- 
tains a  general  averment  of  interest  in  the  plaintiff  he  may  show 
exactly  what  interest  he  has,  whether  it  be  entire  or  a  part  only, 
and  he  may  recover  to  the  extent  of  the  interest  which  he  has 
proved.^^  The  proof  as  to  the  parties  claiming  under  the  policy 
must  correspond  to  such  averments  as  are  made,  and  the  claimant 
must  prove  his  interest  therein  and  also  some  fact  showing  that 
his  interest  was  intended  to  be  covered.^'''  In  actions  upon  life 
policies  the  proof  is  dependent  upon  the  necessity  of  a.n  averment 
of  interest  -in  the  declaration,  but  where  the  policy  is  issued  to 
one  on  his  own  life  and  assigned  to  another,  since  no  averment 
of  interest  is  necessary,  proof  need  not  be  offered  of  such  fact 
by  the  assignee,^^  but  where  procured  by  one  upon  another's  life 
evidence  of  insurable  interest  is  necessary,  for  the  declaration  must 
aver  it.^^  Proof  of  an  application  and  a  policy  thereon,  both  de- 
scribing the  property  as  that  of  plaintifl^'s,  is  prima  facie  evidence 

"  Sanborn    v.    Fire    Ins.    Co.    16       i9  Ruse  v.  Mutual  Benefit  Life  Ins. 

Gray   (82  Mass.)   448,  77  Am.  Dec.  Co.  23  N.  Y.  516,  rev'g  26  Barb.  556. 

419.      Examine    ^tna    Ins.    Co.    v.  In  this  latter  case  it  was  beld,  though, 

Northwestern  Irou  Co.  21  Wis.  458.  that  where  the  life  insurance  compa- 

15  Mobile  Marine  Dock  &  Mutual  ny  accepted  the  plaintiff's  statement 

Ins.  Co.  V.  McMillan,  31  Ala.  711.  of  interest  in  a  life,  that  as  between 

1*  Crowley   v.    Cohen,    3    Bai-n.    &  the  parties  no  further  proof  of  inter- 

Adol.  478,  1  L.  J.  K.  B.  158,  13  Eng.  est  was  necessary.     As  to  proof  of 

Rul-.  Cas.  314;  2  Greenleaf  on  Evi-  insurable  interest  of  beneficiary,  see 

dence  (14th  ed.)  sec.  380;  Arnould  on  Glassey  v.  Metropolitan  Life  Ins.  Co. 

Marine  Ins.   (Maclaehlan's  ed.  1887)  84    Hun,     350,     32    N.     Y.     Supp. 

1156.  335,  65  N.  Y.  St.  Rep.  493;  Standard 

^''  De   BoUe   v.    Pennsylvania   Ins.  Life  &  Accident  Ins.   Co.  v.   Catlin, 

Co.  4  Whart.  (Pa.)  68,  33  Am.  Dec.  136  Mich.  138,  63  N.  W.  897;  In  re 

38.  Zinn's   Estate,  14  Co'.   Ct.    (Pa.)    33, 

"  Trenton  Mutual  Life  &  Fire  Ins.  2  Pa.  Dist.  Rep.  801;  American  Em- 
Co.  V,  Johnson,  24  N.  J.  L.  (4  Zab.)  ployers'  Liability  Ins.  Co.  v.  Barr,  68 
576.     See  Valton  v.  National   Fund  Fed.  873,  16  C.  C.  A.  51,  32  U.   S. 
Life  Assur.  Co.  20  N.  Y.  32,  rev'g  22  App.  444. 
Barb.  9. 
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of  an  iiis^uriible  interest  in  hini.2°  So  a  policy  to  one,  loss  payable 
to  another,  is  an  admission  ol"  an  insnrable  interest  in  the  assitrnee.^ 
And  the  issuaiu-e  of  a  policy  of  insurance  is  held  to  be  an  admis- 
sion prima  facie  by  the  insurers  that  the  title  to  the  property 
covered  by  the  ]>olicy  is  in  the  insured.'^ 

§  3761a.  Same  subject:  wager  policy.— Evidence  is  undoubtedly 
admissible  for  the  purpose  of  showing  that  a  policy  is  a  wager 
contract,  or  that  it  was  taken  out  under  an  agreement  whicli  was 
intended  as  an  evasion  of  the  law  as  to  wagering  transactions.^ 
So  evidence  may  be  given  to  show  who  paid  the  premium  as  this 
is  one  of  the  tests  bearing  upon  the  question  concerning  whether 
or  not  the  policy  falls  within  the  denomination  of  wager  contracts; 
and  the  fact  that  the  beneliciai-y  has  an  insurable  interest  in 
insured's  life  is  also  competent  upon  the  question  of  good  faith 
in  the  transaction.*  But  the  fact  that  a  beneficial  certificate  was 
issued  payable  on  the  death  of  A.  B.  for  the  benefit  of  his  daughter 
in  law,  and  that  all  the  premiums  were  paid  by  her,  she  not  being 
within  the  class  of  persons  who  may  be  beneficiaries,  does  not 
prove  that  the  contract  was  void  as  a  wagering  contract,  if  the 
other  evidence  tends  to  show  that  the  certificate  was  obtained  in 
good  faith,  and  not  for  the  purpose  of  speculating  on  the  hazard 
of  a  life  in  which  she  had  no  legal  interest.^ 

§  3762.  Insurable  interest  in  ship:  the  ship's  register.— In  an 
action  upon  an  insurance  covering  a  ship  there  is  much  conflict, 
as  to  the  weight  which  should  be  given  to  evidence  tending  to 
show  an  insurable  interest  therein.  It  has  been  held  that  acts 
of  possession  and  ownership  when  proved  are  prima  facie  evidence 
of  interest  in  a  vessel.^  So  also  that  acts  of  ownership  in  directing 
the  loading  of  the  vessel  and  also  the  payment  of  the  men  employed 
is  evidence  of  interest.'  And  the  captain's  statement  that  he  was 
employed  by  certain  parties  who  were  insured  as  owners  is  prima 
facie  proof  of  ownership  in  such  persons.^     All  personal  property 

20  Nichols  V  Fayette  Mutual  Fire  ^  Robertson  v.  French,  4  East,  130, 
Ins.  Co.  1  Allen  (83  Mass.)  63.  7  R.   R.   535,  14  Eng.   Rul.   Cas.   1. 

1  Franklin  v.  National  Ins.  Co.  43  See  also  Hozey  v.  Buchanan,  16  Pet. 
Mo.  491.  (41  U.  S.)  215,  10  L.  ed.  941;  United 

2'Farmers  &  Merchants'  Ins.  Co.  v.  States  v.  Amedy,  11  Wheat.  (24  U. 
Peterson,  47  Neb.  747,  66  N.  W.  847.    S.)    392,    6    L.    ed.    502;    Sharp    v. 

3  See  8§  894  et  seq.,  914b  herein.       United  States  Ins.  Co.  14  Johns.  (N. 

*  Baltimore  Life  Ins.  Co.  v.  Floyd,   Y.)   201;  Wendover  v.  Hogeboom,  7 

5  Bovce  (28  Del.)  ,  91  Atl.  653,   Johns.  (N.  Y.)  308;  Sutton  v.  Bueh, 

5  Boyce  (28  Del.)  431,  94  Atl.  515,  5   2  Taunt.  302,  11  R.  R.  585;  Thomas 

Boyce  (28  Del.)  51,  90  Atl.  404.    See   v.  Foyle,  5  Esp.  88. 

^  915  herein.  '^  Amery  v.  Rogers,  1  Esp.  207,  208. 

5  Shea    V.    Massachusetts    Benefit       ^  Robertson  v.  Frencli,  4  East,  130, 
Assn.  160  Mass.  289,  39  Am.  St.  Rep.   7  R.  R.  535, 14  Eng.  Rul.  Cas.  1. 
475,  35  N.  E.  855.  6152 
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under  the  common  lavr  passed  by  transfer  of  possession   where 
there  was  also  a  valuable  consideration,  and  this  rule  under  the 
common  law  has  been  held  applicable  to  sale  of  ships  in  the  United 
States.^    The  statute  of  1850,  however, ^^  provided  that  no  sale  or 
transfer  of  any  kind,  unless  recorded  in  the  office  of  custom  where 
the  ship  is  enrolled  or  registered,  shall  be  binding  as  against  any 
persons  except  those  who  are  parties  to  the  contract  or  who  have 
had  actual  notice.     Under  this  statute,  therefore,  an  oral  sale  is 
greatly  restricted  in  its  effect,  so  that  it  does  not  affect  the  rights 
of  third  parties  who  have  had  no  actual  notice.     Documentary  evi- 
dence of  title  is  considered  better,  though  this  has  been  held  to 
he  unnecessary  unless  the  ownership  is  denied.^^    But  what  weight 
is  to  be  given  to  this  documentary  evidence,  and  of  what  does 
it  consist?     The  conflict  seems  to  be  in  regard  to  the  register  of 
the  ship.     Is  such  evidence  admissible  to  prove  ownership  in  the 
person  in  whose  name  the  ship  is  registered?     Inasmuch  as  the 
owner  is  the  person  who  registers  the  vessel  such  registry  has 
been   held   inadmissible   as  even   prima   facie   e^-idence   in   such 
person,  since  it  is  nothing  more  than  a  declaration  by  him  in 
his  own  behalf.^^     As  against  the  person  named  in  the  register, 
it  is  not  conclusive  so  as  to  charge  him  as  owner  of  the  ship, 
unless  other  proof  is  submitted  showing  acts  by  him  which  prove 
his  adoption  of  the  transfer.     In  such  case  it  is,  however,  prima 
facie  evidence  of  interest."     Where  the  certificate  of  registry  has 
been  admitted,  it  has  been  held  insufficient,  however,  by  itself,  to 
prove  an  interest  in  the  absence  of  any  act  by  such  person  indicat- 
ing ownership.^^    But  it  has  been  held  that  where  a  register  wa.s 
in  the  name  of  the  plaintiff  and  another,  that  parol  evidence  was 
not  admissible  to  show  that  the  sole  interest  was  in  the  plaintiff.^* 

'Bixby  v.  Franklin  Ins.  Co.  8  v.  Franklin  Ins.  Co.  8  Pick.  (25 
Pick.  (25  Mass.)  86;  Taggard  V.  Lor-  Mass.)  86;  Brooks  v.  Bondsev,  17 
ing,  16  Mass.  336,  8  Am.  Dec.  140;  Pick.  (34  Mass.)  441,  28  Am. "^  Dec. 
Mitchell  V.  Taylor,  32  Me.  434;  313;  Leonard  &  McCartee  v.  Hunt- 
Weaver  V.  The  S.  G.  Owens,  1  Wall,  ington,  15  Johns.  (N.  Y.)  298;  Rino- 
Jr.  (U.  S.  C.  C.)  359,  Fed.  Cas.  Xo.  v.  Franklin,  2  Hall  (N.  Y.)  9. 
17,310.  "Sharp    v.    United    Ins.    Co.    14 

"U.  S.  Stats.  1850,  c.  27.  Johns.  (N.  Y.)  201;  Tinkler  v.  Wal- 

"Bas  V.   Steele,  3   Wash.    (U.   S.    pole,  14  East,  226;  Smith  v.  Fogo,  3 
C.    C.)    381,    Fed.    Cas.    No.    1,088;    Camp.  456. 

Robertson  v.  French,  4  East,  130,  7       i*  Fowler  v.  Young,  3  Camp.  240; 
R.  R.  535,  14  Eng.  Rul.  Cas.  1.  Pirie  v.  Anderson,  4   Taunt.   652,  3 

"  Weston   V.   Penniman,   1   Mason    Camp.  242. 
(U.   S.   C.   C.)    306,   Fed.   Cas.   No.       "  ohl  v.  Eagle  Ins.  Co.  4  Mason 
17,455;  Ligon  v.  Orleans  Nav.  Co.  7    (U.  S.  C.  C.)  172,  Fed.  Cas.  No.  10,- 
Mart.    (N.    S.   La.)    682;    Colson   v.   472. 
Bonzey,  6  Greenl.   (Me.)   474;  Bixhv 

6153 


§  3763  JOYCE  ON  INSURANCE 

And  wo  incline  to  the  opinion  expressed  by  Mr.  Parsons,"  who 
says:  '"That  it  is  rebutlable  evidence  cannot  be  doubted,  but 
we  should  not  bo  inclined  to  say  that  in  an  action  under  a  policy 
of  insurance  it  was  admissible  or  of  no  value,"  but  subject  to 
robudal,  and  theroforo  in  no  way  conclusive,  either  as  to  the 
interest  of  the  party  named  1  heroin  or  as  affecting  the  rights  of 
others."  Copies  of  the  register  of  the  ship  when  required  can 
be  made  in  the  customhouse,  and  when  properly  verified,  arc  held 
to  be  admissible  in  evidence. ^^  Whore  a  vessel  is  enrolled  in  a 
now  name  the  enrollment  is  hold  admissible  to  show  that  the 
assured  has  an  interest  therein,  provided  the  policy  does  not  declare 
the  vessel  to  be  a  ship  of  the  United  States.^' 

§  3763.  Insurable  interest:  goods,  bill  of  lading,  freight:  gen- 
erally.— As  we  have  seen,  an  insurable  interest  in  freight  is  do- 
pendent  upon  the  legal  or  equitable  title  in  the  ship,^°  and  it 
must,  therefore,  be  proved  that  such  interest  existed  as  owner, 
charterer,  or  otherwise.  It  must  also  be  proved  that  the  inchoate 
right  to  freight  has  accrued  either  by  the  goods  being  shipped 
or  contracted  for  or  by  some  act  done,  or  that  a  charter-party 
was  made  and  a  right  to  freight  attached  by  the  voyage  insured 
being  incepted  or  otherwise.^    An  interest  in  goods  may  be  proved 

^^2  Parsons  on  Marine  Ins.  (ed.  ^^  Hacker  v.  Young,  6  N.  H.  95; 
1868)  511.  Catlett  &  Keith  v.  Pacific  Ins.  Co.  1 

"For  a  further  consideration  of  Wend.  (N.  Y.)  561,  aff'd  4  Wend, 
the  subject  see  the  following  cases:  75;  United  States  v.  Johns.  4  Dall. 
Barry  v.  Louisiana  Ins.  Co.  11  Mart.  (U.  S.)  412,  415,  1  L.  ed.  888.  In 
(N.  S.  La.)  630;  Carrol  &  Snow  v.  England  under  the  merchant  ship- 
Boston  Marine  Ins.  Co.  8  Mass.  515;  ping  act  of  1854  the  register  is  prima 
Lamb  v.  Durant,  12  Mass.  53,  54,  7  facie  evidence  of  title  and  of  all  facts 
Am.  Dec.  31 ;  Taggard  v.  Loring,  16  recited  therein :  1  H.  Vict.  1045. 107. 
Mass.  336,  18  Am.  Dec.  140;  Vinal  See  also  merchant  shipping  act  1894, 
V.  Burrill,  16  Pick.  (33  Mass.)  401;  §§64,895.  For  decisions  prior  there- 
Lord  V.  Ferguson,  9  N.  H.  380 ;  Dixon  to,  see  Camden  v.  Anderson,  5  Term 
V.  Hammond,  2  Barn.  &  Aid.  310;  Rep.  709,  s.  c.  6  T.  R.  725,  1  B.  & 
Y'oung  V.  Brauder,  8  East,  10 ;  Wood-  P.  272 ;  Yallop,  E\  parte,  15  Ves.  60. 
ward  V.  Larking,  3  Esp.  286,  287;  ^^  Polleys  v.  Ocean  Ins.  Co.  14 
Tulloch  V.  Bovd,  1  Holt,  487,  1  Me.  141. 
Moore,  174,  7  Taunt.  472,  18  R.  R.  ^o  ggg  §  1010  herein. 
546;  Liverpool  Borough  Bank  v.  ^Camden  v.  Anderson,  5  Term 
Turner,  30  L.  J.  Ch.  379,  7  Jur.  (N.  Rep.  709,  s.  c.  6  T.  R.  725,  1  B.  & 
S.)  150,  3  L.  T.  494;  Hughes  v.  Suth-  P.  272;  Thompson  v.  Taylor,  6  Term 
erland,  7  Q.  B.  D.  160,  50  L.  J.  Q.  B.  Rep.  478,  483,  3  R.  R.  233 ;  Etches  v. 
567,  45  L.  T.  287,  29  W.  R.  867,  4  Aldan,  1  Man.  &  R.  165,  31  R.  R. 
Asp.  M.  C.  459,  46  J.  P.  6;  Eraser  v.  309,  6  L.  J.  (O.  S.)  K.  B.  65;  Wil- 
Hopkins,  2  Taunt.  5;  Camden  v.  liamson  v.  Innes,  1  Moody  &  R.  88,  8 
Anderson,  5  Term.  Rep.  709,  s.  c.  6  Bing.  81;  De  Vaux  v.  J'Anson,  5 
T.  R.  725,  1  B.  &  D.  272.  Bing.    (N.   C.)    519,  7   Scott,  507,  2 
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either  by  a  transfer  of  title  as  shown  by  bills  of  lading,  bills  of 
sale,  or  any  other  ordinary  documentary  evidence  of  such  transfer, 
or  by  evidence  of  payment  for  the  goods,  or  by  acts  of  possession 
or  ownership  as  in  the  case  of  a  ship.  The  bill  of  lading  is  gener- 
ally admitted  to  show  ownership,  but  it  has  been  held  that  since 
it  is  only  the  declaration  of  the  master,  it  is  not  admissible  in 
evidence  unless  authenticated.^  It  has  also  been  held  that  where 
a  bill  of  lading  is  to  R.  and  another,  parol  evidence  may  be  intro- 
duced to  show  property  in  R.  alone.^  But  a  bill  of  lading  con- 
taining the  words  ''contents  unknown"  is  no  evidence  of  interest 
in  the  consignee  of  the  quantity  of  goods  shipped.*  Mr.  Marshall 
says  of  a  bill  of  lading:  .  '"The  underwriter  may,  however,  impeach 
the  bill  of  lading  on  the  ground  of  fraud  or  collusion.  But  the 
insured  cannot  allege  anything  in  contradiction  to  it."  ^  The 
(certificate  of  a  supercargo  who  is  dead  at  the  time  the  action  is 
brought  is  admissible  to  prove  what  interest  the  plaintiff  has  in 
the  cargo,  but  evidence  of  declarations  made  by  him  as  to  the 
plaintiff's  interest  cannot  be  given.^  If  goods  were  sold  abroad 
the  bill  of  parcels  is  sufficient  proof  of  interest,  including  the 
receipt  of  payment.'  A  valued  policy  is  generally  prima  facie 
proof  of  the  value  of  the  plaintiff's  interest,  but  in  an  open  policy 
the  value  of  his  interest  must  be  proved.* 

§  3764.  Insurable  interest:  burden  of  proof. — If  the  pleadings 
put  the  question  of  insurable  interest  directly  in  issue  in  an  action 
upon  either  a  fire  or  marine  policy,  the  burden  of  proving  the  fact 
is  upon  the  plaintiff.^    So  the  burden  of  proof  is  on  the  plaintiff 

Arn.  82,  8  L.  J.  C.  P.  284,  3  Jur.  Great  Western  Ins.  Co.  27  N.  Y.  St. 

678;  Patrick  v.  Eames,  3  Camp.  441.  Rep.  675,  116  N.  Y.  599,  23  N.  E. 

See  §§  1007  et  seq.  herein.  5 ;   Paine   v.    Maine   Mutual   Marine 

2  Dickson  v.  Lodge,  1  Stark.  226,  Ins.  Co.  69  Me.  568. 

18   R.   R.   764.      See  2  Marshall   on  ^2    Marshall    on   Ins.    (ed.   1810) 

Ins.    (ed.  1810)    *715.     In  this  case  **715,  716. 

it   was   also   held   not   admissible   to  ^  Beale  v.   Petit,  1  Wash.    (U.   S. 

show   that   the   goods   were   shipped  C.  C.)  241,  Fed.  Cas.  No.  1,158. 

and  a  similar  decision  was  given  in  "^  Russel    v.    Boheme,    2    Strange, 

an  action   by   the   consignee  against  1127. 

the  owner  of  the  vessel,  the  bill  of  *  Dalzell   v.    Mair,   1    Camp.    532 ; 

lading  showing  that  the  party  mak-  Lewis   v.   Rucker,   2   Burr.   1167,  14 

ing  the  shipment  was  the  plaintiff's  Eng.  Rul.  Cas.  215;  De  Gaminde  v. 

agent:    Berkley    v.    Watling,   7    Ad.  Pi^ou,     4     Taunt.     246;     Grant     v. 

&  E.  29.  Parkinson,  3  Doug.  16,  6  T.  R.  483, 

8  Maryland   Ins.    Co.   v.  Ruden,   6  3  Bos.  &  P.  85n. 

Craneh.    (10   U.    S.)    338,   3   L.   ed.  ^Petrel  Guano  Co.  v.  Providenee- 

242.  Washington    Ins.    Co.    20    Jones    & 

^Haddow  V.  Parry,  3  Taunt.  303,  S.   (52  N.  Y.  Sup.  Ct.)   297;  Plant- 

12  R.   R.   666.     Seo  also  Palmer  v.  ers'     Ins.     Co.    v.    Diggs,    8    Baxt. 
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ill  his  suit  on  a  lire  jiolicv,  to  sliow  the  vahie  of  his  interest  in 
the  property  destroyed,  and  unless  he  does  so,  lie  is  not  entitled 
to  recover  more  than  nominal  damages.^"  And  in  an  action  upon 
a  life  policy  the  burden  of  proving  an  insurable  interest  is  upon 
a  plaint ifT  who  is  assignee,  where  the  policy  provides  that  it  shall 
not  be  payable  to  an  assignee  except  upon  proof  of  an  insurable 
interest.^^  So  the  owner  and  building  contractor  in  an  action  to 
recover  for  the  loss  of  the, insured  building  must  each  prove  the 
extent  of  his  insurable  interest  therein, ^^ 

§  3765.  Evidence  of  sufficient  proofs  of  loss:  receipt  of  by  com- 
pany: burden  of  proof. — The  burden  of  proving  a  proi)er  notice 
of  loss  within  reasonable  time  or  within  .the  time  limited  in  the 
policy,  or  an  excuse  for  failure  so  to  do,  is  upon  insurcd.^^  vSo 
the  requirement  in  the  policy  that  assured  furnish  proofs,  pro- 
duce and  exhibit  books  of  account,  bills  of  purchase,  or  duplicates 
thereof  and  other  vouchers,  etc.,  has  for  its  object  the  protection 
of  insurer  and  insured  must  show  compliance  with  a  demand  to 
furnish  the  same  or  that  it  is  not  possible  for  him  to  do  so  by 
the  use  of  all  reasonable  means  within  his  power,  or  that  such 
condition  has  been  waived;  and  upon  the  failure  to  meet  the  burden 
of  proof  so  cast  upon  him,  his  case  is  not  made  out.  If,  however, 
insured  shows  that  he  cannot,  by  the  use  of  such  reasonable  means 
as  are  in  his  power,  comply  with  a  demand  for  bills  of  purchase, 
etc.,  as  required  by  the  terms  of  the  policy,  and  cannot  secure  the 
same,  it  constitutes  a  sufficient  excuse  for  failure  to  comply  as 
required.  In  brief  compliance  in  such  case  must  be  shown  or  there 
must  be  a  waiver  or  some  other  valid  ground  for  noncompliance.^* 

Assured  is  not,  however,  bound  to  furnish  such  proofs  as  would 
be  required  in  a  strict  legal  sense,  but  only  the  best  evidence  of 
such  facts  of  loss  as  he  has  at  the  time,^*    So  the  insured,  to  prove 

(Tenn.)   563;  Singleton  v.  St.  Louis  see  c.  LXXXIII.    (§§  3275  et  seq.) 

Ins.    Co.    66   Mo.   33,   27   Am.   Rep.  herein. 

321.  1*  Mutual  Fire  Ins.  Co.  v.  Pickett, 

lo^tna  Fire  Ins.  Co.  v.  Kennedv,  117  Md.   638,  83  Atl.  1097,  41  Ins. 

161  Ala.  600,  135  Am.  St.  Rep.  160,  L.   J.    1645.      See   also    Central   Na- 

50  So.  73.  tional    Fire   Ins.    Co.   v.    Black,   220 

"Alabama  Gold  Life  Ins.   Co.  v.  Fed.   8,   135   C.    C.   A.   584,   45   Ins. 

Mobile  Mutual  Ins.  Co.  81  Ala.  329,  L.  J.  706;  Niagara  Fire  Ins.  Co.  v. 

1  So.  561.  Forehand,  169-111.  626,  48  N.  E.  830, 

^2  Sammons    &    Bishop    v.    Ameri-  27  Ins.  L.  J.  73. 
can  Home  Fire  Ins.   Co.  94  S.  Car.        As  to  demand  by  assurer  for  prn- 

366,  77  S.  E.  1108.  ducliou  of  books,  etc.,  see  §  2063bb 

^3  McCall   V.    Mercliants'    Ins.    Co.  herein. 
33  La.  Ann.  142.  i*  rpj^^^j,     where     all     i tapers     and 

A.S   to   notice  and   proofs   of   loss,  books   of   the   insurer   liad    been   de- 
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i\  compliance  with  the  condition  requiring  proofs  of  loss,  may 
introduce  in  evidence  a  letter  from  the  company  acknowledging 
the  receipt  of  the  proofs. ^^  And  for  the  purpose  of  showing  that 
proofs  of  loss  were  made  as  required,  copies  of  such  proofs,  together 
Avith  a  postal  from  the  insurer,  acknowledging  receipt  thereof,  are 
admissible  in  evidence  after  notice  to  insured  to  produce  the 
originals."  So  where  a  complaint  in  an  action  on  a  policy  of 
insurance  alleges  notice  and  proof  of  loss  to  the  insurer,  accom- 
panied by  the  affidavits  required,  copies  of  which  are  attached  as 
exhibits,  and  the  answer  admits  that  such  documents  were  received 
their  delivery  is  shown  without  formally  putting  them  in  evi- 
denced^ And  ex  parte  affidavits  may  be  read  to  the  jury  to  show 
that  such  preliminary  proofs  have  been  given. ^^  So  an  affidavit 
of  loss  and  schedule  of  goods  in  stock  at  the  time  thereof  furnished 
by  the  insured  to  the  insurer,  are  competent  evidence,  in  an  action 
to  recover  on  a  fire  policy,  to  show  a  compliance,  or  attempted 
compliance,  with  the  requirement  of  the  policy  that  proofs  of  loss 
should  be  furnished.^" 

Where  other  evidence  has  been  introduced  without  objection  to 
sliow  that  proofs  have  been  furnished,  the  insurer  cannot  afterward 
complain  of  the  failure  of  the  insured  to  place  the  proofs  in 
evidence.^  And  sending  the  notice  of  loss  properly  addressed  to 
the  insurer  is  prima  facie  evidence  of  service  thereof,  from  which 
the  jury  may  infer  an  actual  notice  if  the  insurer  fails  to  deny 
its  receipt.^  But  evidence  is  inadmissible  to  show  that  other  proofs 
of  loss  were  sent  to  another  city  where  there  is  no  allegation  in  the 
complaint  averring  such  fact,  even  though  notice  has  been  served 
upon  the  defendant  to  produce  the  proofs  of  loss  alleged  by  the 
complaint  to  have  been  furnLshed.^  So  pai'ol  evidence  that  proof 
of  loss  was  prepared  and  sent  to  the  insurer  is  inadmissible,  and 

stroyed,  it  was  held  that  the  condi-    Iowa,  521^60  Am.  St.  Rep.  210,  67 

tion    in    the    policy    requiring-    pre-   ^-^-^'i- 

liminary   proofs   was   satisfied   by   a  J^^^i"   ^'-    franklin   Ins.    Co.   13 

general   statement   of  the  loss,  with  nn^^' ,  m     ■,      ,  t         /-.        i 

u     u       ,     ,       -I                „„' 1 1  V  „  20  Kahn  v.    Traders'  Ins.    Co.    4 

such  other  best  evidence  as  could  be  ,,,            „  „„    .        q,     ^ .„    qa 

1       1        „        4^     J           T^-   •  1     ,1  Wyo.  419,  62  Am.   St.  Kep.  47,  34 

produced:      Bumstead    v.    Dividend  p  •'    -ia-q 

Mutual  Ins.  Co.  12  N.  Y.   (2  Kern.)       ^British    Mercantile    Ins.    Co.    v. 

81-  ^  ^     ,       .   Crutehfield,   108   Ind.   518,   9   N.   E. 

^^  Capitol    Ins.    Co.    v.    Bank    ot   45g 

Plea'^anton,    48    Kan.    393,    397,    29  2  Susquehanna    Mutual    Fire    Ins. 

Pac.  576,  21  Ins.  L.  J.  519.  Co.  v.  Tunkhannock  Tov  Co.  97  Pa. 

17  Dowling  V.  Lancashire  Ins.   Co.  St.  424,  39  Am.  Rep.  816. 

(92  Wis.)   63,  31  L.R.A.  112,  65  N.  3  Corveon  v.   Providence-Washing- 

W.  738.  ton  Ins".  Co.  79  Mich.  187,  44  N.  W. 

"Taylor    v.    State    Ins.     Co.     98  431. 
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if  lliore  is  no  issue  as  to  the  form  or  sullieieiicy  of  llic  notice  or 
proof,  there  is  no  necessity  of  evidence  of  tlie  contents  of  either 
and  the  admission  of  an  allo.ued  copy  cannot  prejudice  the  insurer, 
nor  alford  him  any  ground  for  reversaL*  Again,  if  the  petition 
avei-s  tlie  delivery  of  the  notice  and  proofs  of  loss  as  required,  and 
copies  thereof  are  attached  to  the  petition,  and  it  is  admitted  in 
the  answer  that  the  papers  thus  set  out  were  received,  their  deliv- 
ery is  sutiiciently  established  without  putting  them  formally  in 
tnudence.®  In  case  a  fire  policy  does  not  require  notice  of  loss 
to  be  written  or  given  to  any  particular  person,  uncontradicted 
evidence  that  two  of  the  company's  agents  were  at  the  lire,  that 
they  received  and  agreed  to  give  notice  of  the  loss  to  the  company, 
and  that  soon  thereafter  the  company's  adjuster  came  and  adjusted 
the  loss,  is  sufficient  proof  of  notice  of  loss,  and  of  the  agency  of 
the  parties  mentioned  as  agents  and  adjuster.^  So  proof  that 
insurer's  adjuster  was  sent  to  the  place  of  the  fire  under  instruc- 
tions from  the  company,  and  that  he  was  there  one  week  after 
the  fire,  is  conclusive  evidence  of  notice  to  the  company  of  the 

loss.' 

§  3766.  Proofs  of  loss  as  evidence. — The  weight  of  authority  is 
that  tho  proofs  of  loss  are  admissible  in  evidence  only  for  the 
purpose  of  showing  a  compliance  with  the  requirements  of  the 
policy,  since  such  proofs  are  declarations  or  statements  by  the  in- 
sured in  his  own  behalf,  and  cannot  be  admitted  as  evidence 
against  the  insurer  of  any  fact  stated  therein. ^     But  it  has  boen 

^Hacan  v.   Merchants  &  Bankers  Geor^^m.— Travelers'    Ins.    Co.    v. 

Ins.   Co.   81  Iowa,   321,  25  Am.   St.  Sheppard,  85  Ga.  751,  12  S.  E.  218. 

Rep.  493    46  N.  W.  1114.  Illinois. — Im])erial  Ins.  Co.  v.  Shi- 

5  Taylor  v   State  Ins.  Co.  98  Iowa,  mer,  96  111.  580;  Knickerbocker  Ins. 

521    60  Am    St.  Rep.  218,' 67  N.  W.  Co.  v.  Gould,  80  111.  388;  Lycoming 

577'  Fire  Ins.  Co.  v.  Rubin,  79  111.  402. 

estate    Ins.    Co.    v.    Schreck,    27  Kentucky.  —  Phrenix  Ins.   Co.  v. 

Neb    527,   60   Am.    St.   Rep.   210,   6  Lawrence,  4  Mete.   (Ky.)   9,  81  Am. 

L.R.A.  524,  43  N.  W.  340.  Dee.  521. 

■7  Welsh     V.     London     Assurance  Maryland. — Mutual   Life   Ins.    Co. 

Corp.  151  Pa.   St.   607,  31  Am.   St.  v.  Stibbe,  46  Md.  302;  Citizens  Fire 

Rep.  786,  25  Atl.  142.  Ins.  Co.  v.  Doll,  35  Md.  89,  6  Am. 

8  United  States.  —  Newton  v.  Mu-  Rep.  360. 

tual  Benefit  Life  Ins.  Co.  2  Dill.  (U.  Mississippi.— Flaniers'  Ins.   Co.  v. 

S.  C.  C.)  154,  Fed.  Cas.  No.  10,191,  Comfort,  50  Miss.  662. 

rev'd   Mutual   Benefit   Life   Ins.    Co.  Missouri.— Snmmera  v.  Home  Ins. 

V.  Newton,  22  Wall.   (89  U.  S.)   32,  Co.  53  Mo.  App.  521;  Breckenridge 

22  L.  ed.  793.  v.  American  Central  Ins.  Co.  87  Mo. 

"  Californiu.— Monk    v.    Home    Hu-  62;   Newmark  v.  Liverpool  Ins.  Co. 

tual  Ins.  Co.  76  Cal.  50,  9  Am.  St.  30  Mo.  160,  77  Am.  Dec.  608. 

Rep.  158,  14  Pac.  837,  18  Pac.  117.  New  Yorfe.— Ellis  v.  Albany  City 
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lield  that  they  are  admissible  to  show  the  amount  of  the  loss,' 
and  that  they  are  not  made  evidence  of  the  loss  from  the  fact 
that  they  are  introduced  by  tlie  defendant  in  order  to  show  an 
overvaluation/"  nor  when  contradicted  by  proof  can  they  be 
introduced  in  rebuttal.^^  Nor  are-  they  admissible  as  evidence 
of  ownership  or  values  stated  therein/^  although  exaggerated  state- 
ments therein  of  value  and  mistakes  as  to  quantity  do  not  vitiate 
when  not  fraudulent ;  ^^  nor  is  recovery  precluded  on  the  ground 
of  fraud  because  the  amount  of  loss  fixed  in  the  proofs  exceed 
that  found  by  the  jury.^* 

In  a  Federal  case,  in  conformity  with  policy  requirements  and 
as  a  part  of  the  preliminary  proof  of  loss,  a  sworn  schedule  was 
furnished  by  insured  wherein  the  valuation  of  the  goods  lost  was 
fixed  at  a  certain  sum.  Plaintiff's  ofl:'ered  the  proofs  of  loss,  includ- 
ing the  schedule,  with  the  express  avowal  that  they  were  intended 
to  be  used  merely  to  prove  that  the  proofs  had  been  duly  made. 
The  witnesses  who  made  the  schedule  had  it  before  them  when 
they  testified,  and  were  examined  by  both  sides  concerning  how 
it  was  made  up,  etc. ;  the  paper  itself,  however,  was  not  referred 
to  by  counsel  nor  by  the  court  as  evidence  of  value.  The  defend- 
ant requested  the  court  in  writing  to  instruct  the  jury  that  the 
paper  was  not  evidence  of  value,  but  through  inadvertence  this 
instruction  was  not  given.     Except  that  the  point  of  value  was 

Fire  Ins.  Co.  50  N.  Y.  402,  10  Am.  111.   388;   Citizens'  Fire  Ins.   Co.  v. 

Rep.    495;    Sexton    v.    Montgomery  Doll,  35  Md.   89,  6  Am.  Rep.  360; 

County  Mutual  Ins.  Co,  9  Barb.  191.  Newmark   v.   Liverpool   Ins.   Co.   30 

Pennsylvania.   —   People's     Aeci-  Mo.  160,  77  Am.  Dec.  608;  Breckin- 

dent   Assoc,    v.    Smith,   126   Pa.    St.  bridge  v.  American  Central  Ins.  Co. 

.317,  12   Am.   St.   Rep.   870,  17  Atl.  87  Mo.  62;  Home  Ins.  Co.  v.  Stone 

605;   Lycoming  Ins.    Co.   v.    Schref-  River  National  Bank,  88  Tenn.  369, 

tier,   42   Pa.    St.   188,   82   Am.   Dee.  12  S.  W.  915. 

501;  Commonwealth  Mutual  Ins.  Co.  On  conclusiveness  of  statement  in 

v.  Sennett,  41  Pa.  St.  161.  proofs  of  loss  as  to  amount  of  .loss, 

Tennessee. — Farrell  v.   Aetna  Ins.  see  note  in  44  L.R.A.  856. 

Co.  7  Baxt.  542,  3  Ins.  L.  J.  852.  ^^  Browne  v.   Clay  &  Marine  Ins. 

Washington.  —  Hennessey  v.  Ni-  Co.  68  Mo.  133. 

agara  Fire  Ins.  Co.  8  Wash.  91,  40  "  Howard   v.    City   Fire   Ins.    Co. 

Am.  St.  Rep.  892,  35  Pac.  585.  4  Denio  (N.  Y.)   502. 

Wisconsin.  —  Hiles    v.    Hanover  ^^  Southern    Ins.    &    Trust    Co.    v. 

Fire  Ins.   Co.  65  Wis.  585,  56  Am.  Lewis,  42  Ga.  587. 

Rep.  637,  27  N.  W.  348.  "  Connecticut    Fire    Ins.     Co.    v. 

Wyoming.— Kahn  v.  Traders'  Ins.  Union  Mercantile  Co.  101  Ky.   718. 

Co.  4  Wyo.  419,  62  Am.   St.  Rep.  171  S.  W.  407.    See  also  L.  W.  Gross 

47.  .34  Pac.  1059.  Co.  v.  Westchester  Fire  Ins.  Co.  151 

See   §§   3319,   3772,  3772a  herein.  N.  Y.  Supp.  545,  45  Ins.  L.  J.  612. 

9Nee.se    v.    Farmers'    Ins.    Co.    55  ^*Rasmusson  v.  North  Coast  Fire 

Towa,   004,   8  N.   W.  450.     See  also  Ins.  Co.  83  Wash.  569,  L.R.A.1915C, 

Knickerbocker  Ins.  Co.  v.  Gould.  80  1179,  145  Pac.  610. 
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fully  ariiucd  on  both  sides  on  wholly  different  grounds,  there  was 
nothiuii;  said  during  the  trial  from  which  the  jury  might  infer 
ihat  said  proofs  were  evidence  of  value.  The  proposed  instruc- 
tion was  not  read  in  the  presence  of  the  jury,  and  it  was  held 
ihat  the  omission  to  chju'ge  that  the  proofs  of  loss  were  not  evidence 
of  value  was  not  error  under  the  circumstances.^*  And  in  a  Maine 
case  the  proofs  of  loss  were  held  admissible  in  accordance  with  the 
{)rovisions  of  the  policy  in  that  case.^^ 

The  statements  in  the  proofs  of  loss  are  admissions  by  the 
insured,  and  av^  such  ai"e  prima  facie  evidence  against  him  and  in 
behalf  of  the  insurer;"  and  this  especially  applies  where  by  the 
express  terms  of  the  contract  such  proofs  are  made  evidence  in 
favor  of  insurer  and  not  against  it.^^  So  the  introduction  of  the 
policy  and  proofs  of  loss  is  held  to  establish  a  prima  facie  case.^^ 
Again,  the  statement  in  proofs  of  loss  as  to  the  other  insurance 
for  the  benefit  of  the  plaintiff  is  held  to  be  an  admission  of  such 
fact,  and  admissible  to  prove  the  existence  of  such  other  insur- 
ance.^ but  such  a  statement  may  be  shown  to  be  a  mistake ;  ^ 
and  as  a  rule  the  insured  is  not  bound  in  all  cases  by  the  statements 
therein,  for  he  may  show  by  parol  evidence  that  such  statements 
or  omissions  to  state  necessary  facts  were  the  result  of  inadvertence 
or  mistake.^    Unless  it  would  be  inequitable  by  reason  of  insurer 

15  Shaw  V.  The  Scottish  Commer-  Co.  v.  Giltinan,  48  N.  J.  L,  495,  57 
cial  Ins.  Co.  1  Fed.  761.     See  Moore   Am.  Rep.  586,  7  Atl.  424. 

V.  Protection  Ins,  Co.  29  Me.  97,  48       ^  IMcMaster    v.    Insurance    Co.    of 

\m   Dec  514  North    America,    64   Barb.    (N.    Y.) 

16  Moore  v.  Protection  Ins.  Co.  29  536,  s.  c.  55  N.  Y.  222,  228,  14  Am, 
:\Ie.  97,  48  Am.  Dee.  514.  Rep.  239. 

1'  North  American  Fire  Ins.  Co.  ^  IhiHed  States. — Connecticut  Mu- 
V.  Zaeno'er,  63  111.  464;  Keels  v.  Mu-  tual  Life  Ins.  Co.  v.  Schenck,  94  U. 
tual  Reserve  Fund  Life  Assoc.  29  S.  593,  24  L.  ed.  294;  Behr  v.  Con- 
Fed,  198;  Mutual  Benefit  Life  Ins.  nectieut  Mutual  Life  Ins.  Co.  2 
Co.  V.  Newton,  22  Wall.  (89  U.  S.)  Flip.  (U.  S.  C.  C.)  692,  4  Fed.  357. 
32,  22  L.  ed.  793;  Mutual  Benefit  Florida.— Hanover  Fire  Ins.  Co. 
Life  Ins.  Co.  v.  Higginbotham,  95  v.  Lewis,  28  Fla.  209,  10  So.  297. 
U.  S.  380,  24  L.  ed.  499;  Metro-  G^orr/m.— Cotton  States  Life  Ins. 
politan  Life  Ins.  Co.  v.  Rutherford,  Co.  v.  Edwards,  74  Ga.  220. 
98  Va.  195,  5  Va.  L.  Reg.  842,  35  /W/»o/s.— Commercial  Ins.  Co.  v. 
S.  E.  361,  29  Ins.  L.  J.  365,  366.  Huckberger,  52  111.  464;  iEtna  Ins. 

18  IMetropolitan   Ins.   Co.   v.   Ruth-  Co.  v.  Stevens,  48  111.  31. 

f-rford,   98   Va.   195,  5   Va.  L.   Reg.  ivcmsas.— Germania   Fire   Ins.   Co. 

S42,  35  S.  E.  361,  29  Ins.  L.  J.  365.  v.  Curran,  8  Kan.  9. 

19  Helbig  V.  Citizens  Ins.  Co.  120  Kentucky.  —  Connecticut  Mutual 
111.  App.  58.  But  compare  Lan-  Life  Ins.  Co.  v.  Siegel,  9  Bu^h,  450. 
cashire  Ins.  Co.  v.  Lyon,  124  111.  Massachusetts.  —  Campbell  v. 
App.  491.  Charter  Oak  Fire  &  Marine  Ins.  Co. 

20  Cumberland    Mutual    Fire    Ins.  10  Allen   (92  Mass.)   213. 
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having  acted  upon  proofs  of  loss  to  his  injury,  evidence  is  compe- 
tent and  admissible  on  behalf  of  insured  to  show  that  the  los? 
was  greater  than  that  stated  in  said  proofs.^  Thus,  a  mistake  in 
regard  to  the  occupancy  of  the  insured  premises  may  be  shown ;  ^ 
and  misstatements  or  omissions  will  not  preclude  recovery  in  the 
absence  of  proof  of  intent  to  defraud ;  ^  nor  is  recovery  precluded 
by  statements  in  proofs  which  are  unintentionally  false ;  ®  so  in 
case  of  a  preliminary  notice  on  a  credit  insurance  bond  an  incorrect 
statement  as  to  insolvency  of  the  debtor  is  immaterial  where  it 
does  not  affect  insurer's  liability  and  is  not  objected  to ; '  and 
a  mistake  honestly  made  as  to  the  cause  of  the  fire  may  be  cor- 
rected ;  ^  so  the  fact  that  an  item  is  omitted  from  the  proofs  will 
not  preclude  proving  the  loss  upon  trial :  ^  and  an  absence  of 
venue  in  proofs  is  amendable  in  furtherance  of  justice.^"  Under 
a  Minnesota  decision  although  insured  has  notified  insurer's  attor- 
neys to  produce  proofs,  still  if  it  appears  that  said  insurer  was 
in  a  distant  state  and  so  not  within  reach  of  its  attorneys  such 
notice  to  produce  is  not  a  sufficient  foundation  for  the  introduction 
of  secondary  evidence  as  to  the  proofs.^^  But  a  beneficiary  is  not 
estopped  to  show  a  mistake  in  a  statement  in  the  proof's  that  the 
insured  committed  suicide,  said  statement  being  made  therein 
upon  the  faith  of  another  person's  remarks  to  her.^^ 

Proofs  of  loss  are  also  admissible  to  establish  the  liability  of 
insurer  for  payment  to  insured  for  a  loss  where  the  former  sues 

Michigan. — Hillock      v.      Traders'  ^  Willis  v.  Horticultural  Fire  Re- 
Ins.  Co.  54  Mich.  531,  20  N.  W.  571.  lief,  77  Oieg-.  621,  152  Pac.  259. 

New   York. — Cummins  v.   Agricul-  '''  Pliiladelphia     Casualty     Co.     v. 

tural  Ins.  Co.  67  N.  Y.  260,  23  Am.  Feehheimer,  220  Fed.  401,^  136  C.  C. 

Rep.  Ill ;  Miaghan  v.  Hartford  Fire  A.  25. 

Ins.  Co.  24  Hun,  58.  MValdeck    v.    Springfield    Fire    & 

Penmijlvania.—'PittshuYg  Ins.   Co.  Marine  Ins.  Co.  53  Wis.  129,  10  N. 

V.  Frazee,  107  Pa.  St.  521.  ^^\^^\..       ^,      .     ^.       , 

West    Virginm.— Downey    v.    Na-  -^  ^/'^^'^^y  ^i^^"^"!  ^1^^  J^i^;  ^o-  v. 

tional  Fire  Ins.  Co.  77  W.  Va.  386,  Fnedman,  11.    Ark.  71,  1.4  S.  W. 

87    S.    E.    487:    Smiley   v.    Citizens'        in  oi  o       ^  p     ttt    i 

-CT       p   T  -4?    T        r^      1/1  ixr    -VT-      Qo  blocum    V.    Saratoga    &    Wash- 

Fire  &  Life  Ins    Co.  14  W.  Va.  33.    -^^^^  ^-^.^  j,^^   ^,^   -^gf^  Y.  Supp. 

TF.^co,^.sm.-Waldeck    v.     Spring-   jo,  149  App.  Div.  867,  41  Ins.  L.  J. 
field  Fire  &  Marine  Ins.  Co.  56  Wis.    9(54 

^\  11  Dade     v.     .^tna     Ins.     Co.     54 

^Laurenzi   y.    Atlas   Ins.    Co.   131  Minn.  336,  56  N.  W.  48. 

Tenu.  644,  176  S.  W.  1022.  12  Bachmeyer    v.    Mutual    Reserve 

*  Parmlce    v.    Hoffman    Fire    Ins.  Fund  Life  Assoc.  82  Wis.  255.  52  K 

Co.  54  N.  Y.  193.  W.  101.     See  further,  Lewis  v.  The 

5  Phenix    Ins.     Co,    of    Bklyn    v.  Burlington  Ins,  Co.  80  Iowa,  259,  45 

Jonos,   16   Ga.   App.   261,   85   S.   E.  N.    W.    749;    Hibernia    Ins.    Co.    v. 

206.  Starr  (Tex.)  13  S,  W,  1017. 
Joyce  ins.  Vol,  V. — 386.         6161 


§  3767  JOYCE  ON  INSURANCE 

a  railroad  company  on  the  .o:roiiiul  that  its  iiegUgcnee  caused  the 
lire,  and  sueli  proofs  are  also  a(lniissil)le  as  a  declaration  atiainst 
ilie  interest  of  assured  who  is  joined  as  party  defendant. ^^ 

§  3767.  Marine  insurance:  proof  of  loss:  master's  protest. — The 
loss  in  marine  insurance  is  generally  ])roved  hy  the  ]>arol  testimony 
of  the  master,  ollicers,  or  crew  of  the  ship,  or  it  may  be  proved 
Ity  any  other  legal  evidence,  but  it  must  appear  to  have  been  by 
tlie  peril  insured  against."  And  the  burden  of  proof  is  upon  the 
insured  to  establish  this  fact,^^  though  in  some  cases  the  court  will 
[^resume  that  the  ship  has  l)een  so  lost.^^  And  in  a  New  York  case  ^"^ 
it  is  held  that  where  a  vessel  sailed  in  May  and  was  last  seen 
in  the  following  October  that  it  was  prima  facie  proof  that  the 
vessel  was  lost  during  the  life  of  the  policy,  which  expired  on 
December  29th  following.  A  letter  from  the  master  to  the  corre- 
spondents of  the  owners  which  informed  them  of  the  loss,  and 
which  they  in  turn  forwarded  to  the  owners,  has  been  held  suffi- 
cient proof  that  loss  has  occurred,  since  it  was  the  best  evidence 
in  the  possession  of  the  parties.^^  So  evidence  that  a  ship  was 
seen  in  possession  of  armed  soldiers  aboard  was  held  to  establish 
prima  facie  a  loss.^^  The  master's  protest  is  generally  held  to  be 
inadmissible  as  evidence,  except  for  the  purpose  of  contradicting 
his  testimony.  The  reason  for  this  is,  that  it  is  nothing  more  than 
a  declaration  by  a  party  in  interest  in  his  own  behalf  or  in  behalf 
of  the  principal,  and  consequently  cannot  be  produced  as  evidence 
of  any  fact  stated  therein  against  the  insurer.  It  is  the  duty  of 
the  master  who  has  charge  of  the  ship  to  make  the  protest,  setting 
forth  the  cause,  time,  and  circumstances  of  the  loss,^*'  and  it  is 
advisable  in  doing  this  to  set  forth  the  facts  seriatim  as  to  the 
condition  of  the  vessel  at  the  time  of  sailing  and  the  circumstances 
which  preceded  the  loss,  and  the  cause  of  the  loss  itself.     If  one 

13  Liverpool,  London  &  Globe  Ins.  I'Eeck   v.    Phoenix    Ins.    Co.    130 

Co.  v.  Southern  Pacific  Co.  125  Cal.  N.  Y.  160,  29  N.  E.  137,  41  N.  Y. 

434,  58  Pac.  55.  St.    Rep.    250,    45    Alb.    L.    J.    155, 

1*  Coffin    V.    Pha-nix    Ins.    Co.    15  rev'g  7  N.  Y.  Supp.  492. 

Pick.     (32     Mass.)     291;     Coles    v.  ^^  Lawrence  v.   Ocean  Ins.   Co.  11 

Marine  Ins.  Co.  3  Wash.    (U.  S.  C.  Johns.  (N.  Y.)  241. 

C.)  159,  Fed.  Cas.  No.  2,988;  Marcy  ^^Dorr  v.  Pope,  8  Pick.  (25  Mass.) 

V.    Sun   Ins.    Co.   of   N.    Y.    14   La.  232. 

Ann.   264.  20  Qor^jo^^  y^  Utile,  8   Sero.  &  R. 

15  Bradford  v.  Boylston  Fire  &  (Pa.)  533,  11  Am.  Dec.  632;  Cud- 
Marine  Ins.  Co.  11  Pick.  (28  Mass.)  worth  v.  South  Carolina  Ins.  Co.  4 
162.  Rich.  (S.  C.)  416,  55  Am.  Dec.  692; 

16  Cohen  v.  Hinckley,  2  Camp.  51,  2  Duer  on  Ins.  (ed.  1845)  424,  425; 
1  Taunt.  249,  11  R.  R.  660;  Pad-  Weskett  on  Ins.  432;  Abbott  on 
dock  V.  Franklin   Ins.   Co.  11   Pick.  Shipping,  380. 

(28  Mass.)  227. 
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of  the  crew  who  has  signed  a  protest  is  examined  by  the  plaintiff 
as  a  witness,  the  plaintiff  may  give  in  eAidence  his  declarations  in 
the  protest  to  contradict  his  testimony/  since  the  master  with  his 
crew  is  answeraljle  to  the  owner  for  negligence,  and  consequently 
it  is  a  declaration  in  his  own  behalf,  for  it  is  to  his  interest  to 
nlake  the  insurers  liable  and  remove  any  blame  from  himself.^ 
And  although  the  protest  is  inadmissible  in  a  case  to  prove  loss, 
yet  it  is  allowed  in  order  to  show  a  compliance  with  the  policy 
under  a  provision  that  payment  shall  be  made  within  thirty  days 
after  proofs  of  loss  are  made.^  It  is  also  admissible  in  South 
Carolina  as  prima  facie  evidence  of  loss,*  although  where  the  master 
is  owner,  the  protest  is  inadmissible  there.*  In  Pennsylvania  the 
decisions  seem  to  indicate  that  if  the  protest  is  made  within  twenty- 
four  hours  after  the  vessel  reaches  her  port  of  destination  and  is 
moored  thereat,  that  it  is  admissible  in  behalf  of  the  insured  to 
show  loss.^  But  in  another  case  it  was  rejected  simply  because 
not  made  at  the  first  port  at  which  the  master  arrived.'  But 
though  this  is  the  Pennsylvania  rule,  the  court  in  Fleming  v. 
Marine  Insurance  Company  ^  acknowledged  that  the  rule  in  that 
state  was  mischievous  in  its  tendencies,  had  originated  in  igno- 
rance, and  was  not  the  rule  held  in  any  other  jurisdiction.     The 

iSo    held   in    Cudworth   v.    South  *  Church  v.  Teasdale,  1  Brev.    (S. 

Carolina   Ins.    Co.   4   Rich.    (S.    C.)  C.)    255;   Miller  &  Brown  v.   South 

416,  55  Am.  Dec.  692.  Carolina  Ins.  Co.  2  MeCord  (S.  C.) 

2  United     States.  —  Richelieu     &  *336,  13  Am.  Dee.  734. 

Ontario    Navigation    Co.    v.    Boston  *  Cudsworth     v.     South     Carolina 

Marine  Ins.   Co.   26  Fed.   596,  aff'd  Ins.  Co,  4  Rich.  (S.  C.)  416,  55  Am. 

136   U.   S.   408,   34  L.   ed.   398,   10  Dec.  692. 

Sup.  Ct.  934.  6  Fleming-    v.    Marine    Ins.    Co.    3 

Mmne.—Faine    v.    Maine    Mutual  Watts  &  S.   (Pa.)   144,  38  Am.  Dec. 

Ins.  Co.  69  Me.  568.  747;   American  Ins.   Co.  v.  Francis, 

Manjland.  —  Patterson  v.   Mary-  9    Pa.    St.    390.      See    also   Ruan    v. 

land  Ins.  Co.  3  Har.  &  J.  (Md.)  71,  Gardner,  1  Wash.  (U.  S.  C.  C.)  145, 

5  Am.  Dec.  419.  Fed.   Cas.  No.  12,100;   Winthrop  v. 

New     Yor/c.— Berwind    v.     Green-  Union  Ins.   Co.   2  Wash.    (U.   S.   C. 

wich  Ins.  Co.  53  N.  Y.  Sup.  Ct.  102.  C.)  7,  Fed.  Cas.  No.  17,901;  Crou.sil- 

Pennsylvania. — P'lemming    v.    Ma-  lat  v.   Ball,   3  Yeates    (Pa.)    375,   2 

rine  Ins.   Co.    3  Watts   &   S.    (Pa.)  Am.  Dec.  375,  4  DalL   (Pa.)   294,  1 

144,  38  Am.  Dec.  747.  L.  ed.  840;  Nixon  v.  Long,  1  DaH. 

Virffinia.— Marine     Ins.      Co.      v.  (Pa.)   6,  1  L.  ed,  13;  Brown  v.  Gi- 

Stras,  Munf,   (Va.)   408.  rard,    4    Ycates    (Pa.)    115,    2    Am. 

Enfjland.  —  Christian  v.   Coombe,  Dee.  400. 

2  Esp.  490;  Senat  v.  Porter,  7  Term  '  Boyce  v.  Moore,  2  Dall.  (4  U,  S.) 

Rep.  158,  4  R.  R.  403;   2  Marshall  196,  1  L.  ed.  346,  1  Am.  Dec.  277. 

on  Ins.  (ed.  1810)  *716.  ^3  Watts  &  S.  (Pa.)  144,  38  Am. 

8  Ruan  V.   Gardner,   1   Wash.    (U.  Dee.  747. 
S.  C,  C.)  145,  Fed.  Cas,  No,  12,100. 
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protest  niay,  of  course,  by  the  terms  of  iho  contract  be  admissible 
in  evidence.® 

§  3768.  Evidence  of  loss:  proximate  and  remote  cause:  within 
the  policy. — Tlie  plaintill'  must  })rove  a  loss  showintj;  the  cause 
I  hereof  and  that  it  is  within  the  policy,  and  the  burden  is  upon 
him  to  establish  such  fact.^''  The  cause  of  the  loss  must  also  be 
proved,  and  it  must  be  shown  that  the  peril  which  the  policy  was 
issued  to  protect  against  was  the  proximate  and  not  the  remote 
cause  thereof. ^^  8o  evidence  is  adndssible  to  show  tlie  effect  of  a 
storm  upon  neigliboring  property  in  order  to  determine  whether 
such  storm  was  a  tornado.^*^  Again,  in  an  action  to  recover  for 
tlie  loss  by  fire  of  an  insured  building,  the  lower  portion  of  which 
was  used  as  a  retail  grocery  store,  in  which  gasolene,  coal-oil,  and 
matches  were  kept  for  sale,  if  it  appears  that  the  timbers  of  the 
l)uilding  were  burning  when  they  fell,  directly  after  an  explosion 
in  the  building  on  the  night  of  its  destruction,  though  it  does  not 
appear  that  a  lire  was  burning  in  the  stove,  or  a  gaslight  or  other 
light  left  burning  at  that  time,  while  one  witness  saw  a  bright 
light,  different  from  a  gaslight,  in  the  store,  and  another  heard 
a  cry  of  fire  just  previously  to  the  explosion,  while  others,  passing 
prior  thereto,  saw  no  light,  the  evidence  is  amply  sufficient  to 
justify  a  verdict  that  a  fire  was  in  progress  in  the  building  previous 
to  the  explosion. ^^ 

§  3769.  Evidence  oi  value  of  property:  amount  of  loss:  fire  in- 
surance.— The  amount  of 'an  insurance  policy  is  held  to  be  no 
evidence  of  the  value  of  the  property  destroyed,  and  it  is  therefore 
necessary  for  the  insured  to  prove  the  extent  of  his  loss.^*  But 
the  burden  of  proof,  the  falsity  of  statements  of  value  and  the 
amount  of  the  loss  when  they  are  conditions  subsequent  rests  upon 
assurer.^^    Where  a  policy  of  insurance  provides  a  specific  method 

^Richelieu  &  Ontario  Navigation  proximate  and  remote  cause,  see 
Co.   V.    Bo-ston   Marine   Ins.    Co.    26   §  27(i8a  lierein. 

Fed.  596,  aff'd  136  U.  S.  408,  34  L.  12  Poggensee  v.  Mutual  Fire  Light- 
ed. 3fl8,  10  Sup.  Ct.  934.  ning  &   Tornado   Ins.   Co.   69   Iowa, 

"  Cory  v.  Boylston  Fire  Ins.  Co.  157,  58  Am.  Rep.'  215,  28  N.  W.  485. 
107  Mass.  140,  "9  Am.  Rep.  14;  Le  ^^  Rgnsliaw  v.  Missouri  St.  Mut. 
Pyre  v.  Parr,  2  Vern.  716.  Fire  &  M.  Ins.  Co.  103  Mo.  595,  23 

As  to  proximate  and  remote  cause,  Am.  St.  Rep.  904,  15  S.  W.  945. 
see  §§  2832  et  seq.  herein.  See  §§  2768  et  seq.  herein. 

11  Mutual  Life  Ins.  Co.  v.  Stibbe,       1*  Standard  Fire  Ins.  Co.  v.  Wren, 
46  Md.  302;  Peters  v.  Warren  Ins.   11  111.  App.  242. 
Co.  14  Pet.   (39  U.  S.)  99,  10  L.  ed.       ^^  ge^anti    v.    Delaware    Ins.    Co. 
371;  ^tna  Ins.  Co.  v.  Boon,  95  U.   86  Conn.  15,  84  Atl.  109,  41  Ins.  L. 
S.  117,  24  L.  ed.  395.  •  J.  1625.     See  §  3776  herein. 

As  to  "one  explosion ;  "  evidence ; 
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of  ascertaining  the  amount  of  loss,  parol  evidence  as  to  the  value 
of  the  ooocls  destroyed  is  inadmissible.^^ 

The  day-books,  ledgers,  and  cash-books  of  the  insured  are  admir^- 
sible  to  show  value  in  connection  with  the  testimony  of  the  wit- 
nesses. Without  the  accompanying  testimony  they  have,  however, 
been  held  inadmissible.^'  The  inventory  is  also  admissible  when 
accompanied  by  testimony  of  the  insured  or  clerks  of  his,  thougji 
by  no  means  conclusive  upon  the  jury  of  the  facts  therein.-'®  So 
in  order  to  ascertain  the  amount  of  insured  goods  in  a  store  at 
the  time  of  a  fire  the  insured  may  introduce  in  evidence  the  last 
invoice  previous  thereto,  the  goods  bought  and  the  amount  received 
on  sales  in  the  meantime,  and  the  average  profit  on  such  sales.  ^"^ 
And  even  though  insured  keeps  a  set  of  books  that  fact  does 
not  preclude  his  testimony  as  to  the  value  of  the  goods  destroyed 
by  fire.''  So  books  of  account  when  properly  proven  are  competent 
quired  the  production  of  the  books.^°  So  where  through  no  fault 
of  assured  his  last  inventory  and  books  have  been  stolen  oral 
evidence  is  admissible  to  estal>lish  the  value  of  property  destroyed 
by  fire.'  So  books  of  account  when  properly  proven  are  competent 
evidence  to  show  the  amount  of  stock  purchased,  sold,  and  on 
hand;  so  the  plaintiff  may,  where  it  is  the  best  evidence  available 
testify  to  the  contents  of  a  cart  load  of  lumber,  its  amount  and 
value,  also  state  the  total  value  of  undestroyed  lumber  from  the 
last  inventory,  which  was  taken  by  him  immediately  after  the  fire 
loss.^  And  within  the  same  principle  testimony  which  is  of  slight 
importance  ordinarily  may  be  received  to  show  the  value  of  goods 
if  it  is  the  best  which  can  be  produced  and  tends  to  show  such 

'6  Everett  v.   London  &  Life  Ins.  307,  6-i  Am.  St.  Rep.  180,  72  N.  W. 

Co.  142  Pa.  St.  332,  24  Am.  St.  Rep.  665. 

499,  21  Atl.  819.  20  Riggier  v.  American  Central  Ins. 

"  ^tna  Ins.  Co.  v.  Weide,  9  WaU.  Co.  150  Mo.  366,  51  S.  W.  755,  28 

(76  U.  S.)  677,  19  L.  ed.  810;  Jones  Ins.  L.  J.  615. 

V.  Mechanics  Fire  Ins.  Co.  36  N.  J.  '  Commercial    Union     Assur.     Co. 

29,  13  Am.  Rep.  405.  Ltd.    v.    Wolfe,    41    Okla.    342,    137 

On  admissibility  of  books  of  ae-  Pae.  704.     See  also  Liverpool  &  Lon- 

count  to  prove  amount  and  value  of  don  &  Globe  Ins.  Co.  v.  Kearney,  2 

insured  goods,  see  note  in  52  L.R.A.  Ind.   Ty.  67,  46   S.  W.  414,  27  Ins. 

721.  L.  J.  873,  aft'd  94  Fed.  314,  36  C. 

18  Fisher   V.   Crescent   Ins.   Co.   33  C.   A.  265,  aff'd  180  U.   S.  132,  45 

Fed.    544;    Wallach    v.    Commercial  L.  ed.  460,  21  Sup.  Ct.  326,  30  Ins. 

Fire  Ins.  Co.  12  Daly   (N.  Y.)   387;  L.  J.  248. 

Schlessinger    v.    Springfield    Fire    &  As  to   iron-safe,  bookkeeping,   in- 
Marine  Ins.   Co.  58   Su]).   Ct.  N.  Y.  ventory  clauses,  see  §§  2063  et  seq. 
112,  31  N.  Y.  St.  Rep.  169,  9  N.  Y.  herein. 
Supp.  729.  2  Coleman   v.   Retail   Lumberman's 

"Read  v.  State  Ins.  Co.  103  Iowp-  Assoc.  77  Minn.  31,  79  N.  W.  588. 

6165 


§  3769  JOYt^E  ON  INSURANCE 

\'alue.  Thus,  the  testimony  of  a  drayman  familifir  with  the  goods 
and  the  witnesses  who  liave  seen  them  is  admissible.^ 

Again,  a  former  [)oliey  whieh  was  shown  to  the  insurer  at  the 
lime  of  procuring  the  insuranee  is  admissible  to  prove  the  value 
of  (he  goods  at  llial  time,  and  when  proof  is  given  showing  that 
the  value  and  quality  wju*  about  the  same  at  the  time  of  the  fire, 
it  is  evidence  of  the  value  at  the  time  of  loss.*  So  evidence  of, 
\'aluc  at  the  time  the  policy  was  issued  is  admissible  in  case  ofj 
total  loss  of  the  property,  and  also  the  failure  of  assurer  to  pay,' 
tu'c  allowed,  and  even  though  value  is  not  expressly  alleged  the 
complaint  is  sufficient  after  verdict.*  And  even  though  the  goods 
may  not  be  entirely  destroyed  and  are  left  intact,  it  may  be  shown 
that  they  have  by  the  action  of  some  force,  such  as  heat,  smoke, 
or  water,  of  which  the  proximate  cause  is  the  lire,  been  rendered 
worthless  for  their  original  purposes.^  So  wlicre  it  was  claimed 
that  some  of  the  walls  left  standing  were  not  worth  using  and 
should  have  been  taken  down,  but  were  in  fact  repaired  and  used, 
it  may  be  shown  in  explanation  thereof  that  an  early  occupancy 
of  the  building  was  important  to  its  business  and  that  this  metho<l 
of  rebuilding  was  adopted  because  it  required  least  time.'''  But 
in  case  of  an  excepted  risk  from  explosion  and  the  falling  of  the 
building,  unless  fire  ensues  and  an  explosion  and  falling  of  the 
building  occurs  so  that  only  a  small  part  of  the  property  insured 
is  saved,  so  that  a  question  of  relative  damage  by  fire  and  water 
exists,  the  burden  rests  upon  assured  to  show  what  parts  were' 
destroyed  by  the  fire  and  the  water.^ 

Again,  evidence  as  to  the  cost  of  the  insured  building  twenty 
years  prior  to  the  loss  is  admissible  upon  the  question  of  the  value 
of  such  building  at  the  time  of  loss,  it  appearing  that  such  building 
has  no  market  value  aside  from  the  property.^  And  where  prop- 
erty insured  under  a  fire  policy  has  been  destroyed,  the  amount' 
which  the  insured  is  entitled  to  recover  upon  the  policy  is  the 
value  of  the  property  at  the  time  of  the  loss,  and  evidence  is 
admissible  to  show  the  cost  of  such  a  building  at  the  time  of  the' 

'  Livings    v.    Home    Mutual    Fire  Co.   v.   Fitehburg   Mutual   Fire   Ins. 

Ins.  Co.  50  Mich.  207,  15  N.  W.  85.  Co.  86  Vt.  267,  84  Atl.  970,  42  Ins. 

*  Gulf  City  Fire  Ins.  Co.  v.  Step-  L.  J.  106. 
liens,  51  Ala.  121.  *  John  Davis  Co.  v.  Insurance  Co.! 

5  German    American    Ins.    Co.    ■s .  of   North    America,    115   Mich.    382, 

Paul,  2  Ind.  Ty.  625,  53  S.  W.  442.  4  Det.  L.  N.  905,  73  N.  W.  393,  27' 

« Bradford   v.    Boylston    Fire   Ins.  Ins.  L.  J.  184. 
Co.  11  Pick.   (28  Mass.)  162.  »  Scott   v.    Security   Fire   Ins.   Co. 

'  Citizens   Savings  Bank  &   Trust  98  Iowa,  67,  66  N.  W.  1054. 
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trial  as  an  aid  in  arriving  at  the  proper  estimate.*"  The  rental 
of  the  building  at  the  time  the  property  was  destroyed  may  also 
be  given  in  evidence  upon  the  question  of  loss.**  Evidence  is  also 
admissible  to  show  w^hat  it  would  cost  to  replace  the  property 
destroyed  at  the  time  of  the  loss.*^  But  where  a  witness  has  made 
an  estimate  of  the  cost  of  rebuilding  the  destroyed  property,  he 
cannot  be  asked  by  the  defendant  to  state  whetlier  he  is  willing 
to  rebuild  at  the  figures  he  has  submitted,  since  such  evidence 
would  not  be  a  test  of  the  amount  of  the  loss.*^  So  evidence  tend- 
ing to  show  the  cost  of  putting  a  building  in  good  condition  imme- 
diatel}'  before  the  fire,  is  inadmissible  upon  the  question  as  to  the 
damage  caused  by  the  fire.**  And  an  unverified  statement  of  the 
amount  it  would  cost  to  replace  the  destroyed  property  made  by 
a  person  who  is  deceased  at  the  time  of  the  trial  is  inadmissible 
for  any  purpose.*^  So  evidence  as  to  cost  of  repairs  of  certain 
parts  of  a  piano  are  inadmissible  where  there  is  no  testimony 
showing  damage  of  such  a  character.*® 

Evidence  may  be  given  of  the  condition  of  the  goods  and  of 
their  cost.*'''  And  insured  may  show  that  after  the  fire  he  tried 
to  sell  the  damaged  goods,  and  what  per  cent  of  the  cost  price 
he  could  get  therefor. ^^  So  the  price  for  which  goods  of  the 
same  average  quality  were  sold  a  few  days  previous  to  the  fire 
may  be  shown  to  establish  the  value  of  goods  lost,  but  in  such  a 
case  the  insurer  may  show  circumstances  on  account  of  which  a 
higher  price  was  charged.*^  And  where  in  an  action  on  a  policy 
of  insurance  on  a  stock  of  goods,  evidence  of  their  selling  price 
at  retail  is  admitted  to  show  their  value  the  expense  of  making 

lOHolter  Lumber  Co.  v.  Firemen's  Supp.   858,  44  N.  Y.   St.  Rep.   141, 

Fund  Ins.  Co.  18  Mont.  282,  45  Pae.  aff'd  136  N.  Y.  645,  32  N.  E.  1015. 

207.  **Home    Fire    Ins.    Co.    v.    Kuhl- 

"  Atlantic    Ins.    Co.    v.    Manning,  man,  58  Neb.  488,  76  Am.  St.  Rep. 

3   Col.   224.     See   also   Hotchkiss   v.  HI,  78  N.  W.  936. 

Germania  Ins.   Co.   5  Hun    (N.  Y.)  *^  Hanover  Fire  Ins.  Co.  v.  Lewis, 

90,   91;    Cumberland   Valley   Mutual  28  Fla.  209,  10  So.  297,  21  Ins.  L. 

Protection  Ins.  Co.  v.  Scliell,  29  Pa.   J-J\^-  .,        ^.      , 

gj.    32  °  Accident  1  ire  ins.  Co.  v.  Linn, 

As  to  the  evidence  of  income  from   ^g^^^*    ^'^'"   "^P^^'   ~    ^^^^    ^'    ^^  " 
property,  see  Citizens  Savings  Bank   ^"^^  city  Fire  Ins.  Co.  v.  Carrugi,  41 
&    trust    Co.    V     Fitchburg    Mutual    q^     qqq      Continental    Ins.    Co.    v. 
Fire   Ins.    Co.    86   Vt.    267,    84   Atl.    Horton,  28  Mich.  173. 
J/0   42  Ins.  L.  J.  106.  18  Read     v.     State     Ins.     Co.     103 

AVoodruff  V.  Imperial  Fire  Ins.    lowa,  307,  64  Am.  St.  Rep.  180,  72 
Co.  83  N.  Y.  133.  N.  W.  665. 

13  Caraher  v.  Royal  Ins.  Co.  of  i^  Sturm  v.  Williams,  6  Jones  & 
Liverpool,    63    Hun,    82,    17    N.    Y.    S.  (N.  Y.)  325. 
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^iK'li  s;l1os  may  also  be  taken  into  consideration.'^"  l>ut  evidence 
of  the  price  received  on  a  previous  sale  is  inadmissible,  unless  it 
be  sliown  that  tlie  remainder  of  the  goods  were  in  some  particulars 
and  on  the  average  of  the  same  quality.^  And  where  testimony 
may  be  given  as  to  tlie  condition  of  personal  property  after  loss 
yet  if  such  e\"idence  relates  to  a  remote  period  thereafter  it  must 
also  be  proven  that  the  condition  at  such  time  was  the  same  as 
that  immediately  after  the  fire.^ 

The  -testimuny  of  witnesses  engaged  in  the  same  business  at 
the  same  place,  having  a  sijiiilar  line  of  goods,  is  admissible  for 
ihe  purpose  of  showing  the  amount  of  stock  usually  kept  by  mer- 
chants in  that  place  both  before  and  at  the  time  of  the  loss,  such 
testimony  being  an  aid  in  proving  the  amount  of  goods  lost.^ 
So  testimony  of  fai'mers  is  admissible  to  show  the  value  of  an 
insured  barn,  where  they  are  familiar  with  the  same,  and  have 
also  built  barns  and  have  knowledge  of  the  value  thereof.*  But 
evidence  of  a  similar  nature  by  merchants  of  another  place  is  not 
admissible.*  So  Avhere  insured  has  made  a  contract  to  purchase 
lumber  to  be  cut  in  another  state,  such  contract  is  inadmissible 
for  the  purpose  of  proving  the  market  value  of  the  dry  lumber 
which  has  been  destroyed  by  the  fire.^ 

If  a  prima  facie  case  has  been  made  out  by  the  plaintiff,  the 
burden  is  upon  the  defendant  to  show  a  fraudulent  exaggeration 
of  the  lo&sj  upon  the  question  of  overvaluation  and  evidence  there- 
of, the  effect  of  valued  policy  and  three-fourths  value  statutes  should 
be  considered,  although  a  distinction  seems  to  be  made  in  a  Missouri 
case  between' fraudulent' representations  fixing  the  value  as  an 
inducement  to  the  insurer  to  enter  into  the  contract,  the  applica- 
tion of  such  a  statute  and  fraudulent  representations  as  to  actual 
cost  of  the  insured  property;  and  the  fact  was  also  considered 
that  the  case  was  one  of  automobile  insurance  wherein  the  point 
of  increase  of  hazard  in  issuing  a  policy  for  more  than  cost  was 

2°  Read  v.  State  Ins.  Co.  103  Iowa,  197.      But   see   Phoenix   Ins.    Co.    v. 

307,  64  Am.  St.  Rep.  180,  72  N.  W.  Phillip,  13  Wend.  (N.  Y.)  81. 

665.  ^  Home   Ins.    Co.   v.    Sylvester,   25 

1  De  Groot  v.  Fulton  Fire  lus.  Co.  Ind.  App.  207,  57  N.  E.  991. 

4    Robt.     (N.    Y.)     504.       See    also  *  Jones    v.    Mechanics'    Fire    Ins. 

Hersey  v.  :\Ierrimac  Ins.   Co.  27  N.  Co.  36  N.  J.  L.  29,  13  Am.  Rep.  405. 

H.  149.  ^  Western    Assur.    Co.    v.    Stude- 

2  Occident  Fire  Ins.  Co.  v.  Linn,  baker  Bros.  Manufacturing  Co.  124 
—  Tex.  Civ.  App.  — ,  179  S.  W.  523.  Ind.  176,  23  N.  E.  1138. 

^  Home  Ins.  Co.  v.  Weide,  11  '  Guma  v.  Hope  Ins.  Co.  16  La. 
Wall.  (78  U.  S.)  438,  439,  20  L.  ed.   Ann.  415. 
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particular!}'  applicable.'  We  have,  however,  considered  elsewhere 
this  question  of  valued  policies.^ 

Although  it  has  been  agreed  that  tlie  proofs  of  loss  have  been 
duly  furnished,  this  does  not  remove  the  V>urden  from  the  insured 
to  show  the  loss  and  the  value  thereof.^"  In  an  action,  however,  to 
recover  on  a  fire  policy,  a  witness,  who  was  the  bookkeeper  for 
the  insured  up  to  the  time  of  the  fire  is  competent  to  enumerate 
and  state  the  value  of  certain  property  destroyed  by  the  fire,  but 
not  included  in  the  proofs  of  loss.^^  But  where  the  receipt  and 
retention  of  proofs  of  loss  are  relied  upon  as  an  acquiescence  and 
agTeenient  of  the  amount  thereof,  testimony  as  to  the  value  of  the 
goods  destroyed  is  inadmissible.^^  In  case  of  a  discrepancy  between 
the  statements  in  the  proofs  of  loss  as  to  the  value  and  the  testi- 
mony of  plaintiff,  the  question  is  one  for  the  jury.^^  In  case  the 
defendant  in  an  action  for  injury  to  an  automobile  acted  virtually 
as  appraiser  between  the  plaintiff,  an  insurance  company,  and  the 
owner  of  the  machine,  and  the  plaintiff'  has  paid  the  owner  the 
amount  of  the  loss  fixed  by  such  appraisement,  the  defendant  is 
estopped  to  introduce  evidence  as  to  the  value  of  the  machine.^* 
If  insurer  waives  appraisement  evidence  of  value  mky  be  given.^* 
For  the  same  reason  that  public  documents,  which  would  other- 
wise be  inadmissible  for  the  purposes  of  the  offer,  are  often  received 
to  establish  facts  stated  therein  on  the  ground  that  they  are  made 
for  public  officers  acting  under  oath  and  by  requirement  of  law. 
the  appraisal  of  listers  giving  the  valuation  of  a  building  and  lot 
may  be  received  in  connection  with  other  e\ddence  in  arriving  at 
the  value  of  the  building.^® 

§  3769a.  Evidence  of  loss  to  growing  crops,  and  extent  thereof: 
hail  insurance. — The  question  has  arisen  as  to  the  extent  of  dam- 
age to  growing  crops  by  hail,  and  evidence  is  held  admissible 
upon  the  point  showdng  the  average  yield  of  other  crops  or  fields 
of  similar  kind  and  quality  in  that  neighborhood,  and  that  they 

'  Farber  v.   American   Automobile        ^'Fairfield  Packing  Co.   (McSpar- 

Ins.   Co.  191  Mo.  App.  307,  177  S.  ren)    v.    Southern   Mutual   Fire  Ins. 

W.  675,  46  Ins.  L.  J.  327.  Co.  193  Pa.  St.  184,  44  W.  Not.  Cas. 

9  See  §§  159  et  seq.,  3027  herein.  633,  44  Atl.  317. 

^^  Home   Ins.   Co.   v.    Stone   River       ^*  Travelers'      ludemnitv      Co.      v. 

National  Bank,  88  Tenn.  309,  12  S.  Fawkes,   120   Minn.   353, '45   L.R.A. 

W.  915.    _  •  (N.S.)  .331,  139  N.  W.  703. 

See  §  3^06  herein.  ^^  Springfield  Fire  &  Marine  Ins. 

^^  Kahn    v.    Traders"    Ins.    Co.    4  Co.    v.    Cannon,   —   Tex.    Civ.    App. 

Wyo.  419,   62  Am.   St.   Rep.  47,  34  —    46  S.  W.  375. 
Pac.  1059.  16  Citizens'  Savings  Bank  &  Trust 

12  Everett  v.  London  &  Liverpool  Co.   v.    Fitehburg  Mutual    Fire   In.s. 

Ins.    Co.    142   Pa.    St.    332,   24   Am.  Co.  86  Vt.  267.  84  Atl.  970.  42  Ins. 

St.  R«p.  499,  21  Atl.  819.  L.  J.  106. 
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were  injured  by  hail  in  llic  same  slorni,  and  the  depreciation  of 
yield  suti'ered  by  insured. ^'^  And  where  it  was -stipulated  that  the 
amount  of  loss  should  be  considered  the  diH'crence  between  the 
amount  grown  on  the  damaged  tract  and  a  lair  average  of  the 
same  kind  grown  on  an  equal  tract  in  the  immediate  neighborhood 
where  no  damage  was  sustained,  it  w^as  held  as  going  to  the 
weight  of  testimony,  that  evidence  was  competent  as  to  the  yield 
of  Hke  crops  on  land  estimated  in  that  year  in  the  neighborhood. 
And  thus  over  the  objection  that  it  did  not  appear  that  the  tracts 
were  approximately  of  the  same  size  or  yielding  capacity  nor 
ihat  they  were  cultivated  with  the  same  care.  So  also  in  such 
case  it  is  competent  to  show  by  an  adjacent  farmer  that  he  saw 
no  evidences  of  hail  in  his  grain  on  the  day  in  question;  and 
assurer's  adjuster  who  examined  plaintifi's  crop  may  testify  from 
his  experience  whether  plaintiff's  grain  had  been  damaged  by  hail.^^ 

§  3770.  Evidence  to  show  what  goods  are  covered:  case  of  shift- 
ing and  successive  goods. — As  has  already  been  stated,  a  policy 
on  a  stock  of  goods  being  constantly  sold  and  replenished  extends 
to  and  covers  substituted  and  suceessive  goods  purchased  after  the 
policy  was  eft'ected,^^  and  such  goods  must,  in  order  to  be  covered, 
be  shown  to  have  become  a  part  of  the  stock  from  which  sales 
were  to  be  made,  the  same  as  from  the  general  stock  of  which 
it  is  claimed  the  new  purchases  became  a  part.^° 

§  3771.  Evidence  of  loss:  amount  of:  value  of  property:  marine 
insurance. — The  amount  of  the  loss  must  also  be  shown  by  the 
evidence,  and  if  a  valued  policy,  it  is  proven  by  evidence  showing 
total  loss,  since  such  a  policy  is  conclusive  evidence  as  between 
the  parties,  except  in  case  of  fraud  or  mistake  of  the  value  of 
the  insured  property,^  and  except  in  cases  where  the  overvaluation 
is  on  the  face  of  it  so  grossly  in  excess  of  the  actual  value  as  to 
constitute  of  itself  evidence  of  fraud.^  If  the  assignee  of  bills 
of  lading  takes  out   a  valued   policy   and   an   action   is  brought 

"  Condon   v.   Des   Moines   Mutual  ^  Alsop  v.   Commercial  Ins.   Co.  1 

Hail  Assoc.  120  Iowa,  80,  94  N.  W.  Sum.    (U.   S.  C.  C.)   451,  Fed.   Cas. 

477.  No.    262;    Peele    v.    Merchants'    Ins. 

See  also  :\lcllrath  v.  Farmers'  Mu-  Co.  3  Mason   (U.  S.  C.  C.)   27,  Fed. 

tual  Hail  Ins.  Assoc.  114  Iowa,  244,  Cas.  No.  10,005. 

86  N.  W.  310,  30  Ins.  L.  J.  728.  See    The    Livingstone    (U.    S.    D. 

"Barry  v.  Farmers  Mutual   Hail  C.)    122,   Fed.    278,   rev'd   130   Fed. 

Assoc.  110  Iowa,  433,  81  N.  W.  690,  746,  65  C.  C.  A.  610,  194  U.  S.  637, 

29  Ins.  L.  J.  261.  48  L.  ed.  1161,  24  Sup.  Ct.  860. 

19  See  §  1733  herein.  2  ggg  §§  159  et  seq.  3027  herein. 

2°  Peoria  Marine  &  Fire  Ins.  Co. 
v.  Anapow,  45  lU.  86,  s.  c.  51  111, 
283. 
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thereon  a  defense  by  insurer  that  all  the  goods  on  which  the 
valuation  in  the  pohcy  was  based  casts  the  burden  of  proof  upon 
it  where  it  is  shown  that  goods  of  the  general  character  contained  in 
said  bills  were  on  board  the  vessel  which  was  lost  by  a  peril  insured 
against.^ 

Where  the  claim  is  for  a  total  loss  the  rule  applies  that  the 
burden  rests  upon  assured  of  proving  a  loss  for  the  cause  and 
the  amount  of  which  insurers  are  liable.*  And  where  an  issue  is 
presented  upon  the  point  whether  or  not  a  particular  loss,  claimed 
to  have  been  produced  by  a  peril  of  the  sea,  is  covered,  the  burden 
of  proof  is  upon  assured  to  show  that  by  the  terms  of  the  contract 
insurer  promised  to  indemnify  against  whatever  damage  is  shown. ^ 
In  an  open  policy  the  amount  of  the  loss  is  shown  by  any  evi- 
dence which  is  competent  to  establish  such  fact,  and  the  testimony 
of  suneyors  who  were  acquainted  with  the  ship  prior  to  her  last 
departure  may  be  introduced  for  the  purpose.  An  adjustment  of 
the  loss  signed  by  the  underwriters  is  prima  facie  proof  of  the 
amount  claimed,  and  may  therefore  be  introduced  in  evidence; 
it  operates  as  an  admission  of  the  facts  stated  therein,  subject  to 
impeachment  upon  the  ground  of  fraud  or  mistake.^  If  said 
adjustment  is  not  contradicted  or  impeached,  however,  the  cases 
hold  it  to  be  sufficient  proof  to  enable  the  plaintiff  to  recover  with- 
out the  aid  of  other  e\ddence.  If  the  declaration  avers  a  total  loss, 
the  plaintiff  need  not  j^rove  such  loss,  but  may  prove  a  partial  one, 
and  recover  to  the  extent  of  that  which  he  has  proved.'  So  where 
recovery  is  sought  for  a  total  loss  upon  a  ship  it  is  not  necessary 
to  prove  an  actual  total  loss  in  all  cases,  since  the  loss  may  by 
abandonment  to  the  insurer  in  some  instances  be  a  constructive 
total  loss.  This  may  be  done,  in  those  cases  where  the  purposes 
of  the  voyage  are  entirely  defeated,  or  where,  though  the  property 
insured  is  not  entirely  destroyed,  it  is  damaged  to  more  than  one- 
half  its  value.  It  is,  therefore,  necessary  to  prove  these  facts  in 
order  to  recover  for  a  constructive  total  loss,  viz.,  that  the  enterprise 

2  Voisin  V.  Providence  Washington  Potts,  5   Esp.   96;   Haigh  v.  De  La 

Ins.  Co.  65  N.  Y.  Supp.  333,  51  App.  Cour,  3  Camp.  319,  13  R.   R.   813; 

Div.  533.  Faugier    v.    Hallett,    2    Johns.    Cas. 

*  Firemen's  Fund  Ins.  Co.  v.  Globe  (N.  Y.)  233. 
Navigation    Co.    236    Fed.    618,    149       '  Watson     v.     Insurance     Co.     of 

C.  C.  A.  614,  49  Ins.  L.  J.  207.  North   America,   4   Dall.    (4   U.    S.j 

5  California      Canneries      Co.      v.  283,  1  L.  ed.  835;  King  v.  Walker, 

Canton  Ins.  Co.  Ltd.  25   Cat.  App.  2  Hurl.  &  C.  *384,  3  Hurl.  &  C.  *209, 

303,  143  Pac.  549,  44  Ins.  L.  J.  685.  33  L.  J.  Ex.  325,  11  Jur.  (N.S.)  43, 

8  Rogers    v.    Navlor    (1790)    Park  13    W.    R.    232;    Lawrence    v.    Van 

on    Ins.    118;    Biibie    v.    Lumley,    2  Home,  1  Caines  (N.  Y.)  276. 
East,   469,   6   R.   R.   479;    Sheriff  v. 
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wiu^  dt.'.'-tioyed  tliereby,  or  else  that  the  property  was  damaged  to 
an  juuouiit  exceeding  one-half  the  value,  and  an  abandonment 
to  the  underwriters  made  in  consequence  thereof.*  So  in  order  to 
entitle  ju?sured  to  abandon  the  vessel  as  and  for  a  constructive 
total  loss,  he  must  show  by  competent  evidence  that  assurer  was 
liable  to  pay  under  an  adjustment  as  for  partial  loss  for  labor 
;uid  materials,  expenses  aggregating  a  sum  in  excess  of  fifty  per 
cent  of  the  amount  insured  by  the  policies.^  Evidence  of  the 
cost  of  repair  of  the  vessel  is  insufficient  without  showing  the  causes 
which  rendered  such  repairs  necessary.^*  Acceptance  of  the  aban- 
donment, however,  dispenses  with  the  necessity  of  proof  of  loss.^^ 
Again,  where  there  is  a  warranty  against  pai*ticular  average  and 
it  is  contended  that  there  was  a  separate  insurance  upon  different 
lots  of  goods,  if  it  be  assumed  that  there  was  such  a  separate  insur- 
ance there  must  be  evidence  that  the  goods  lost  con.-^tituted  all 
of  one  of  said  lots;  that  is,  that  there  was  a  total  loss  of  any 
of  said  lots;  and  the  burden  of  proof  in  such  case  rests  upon 
the  assured  or  plaintiff.^^  Evidence  of  what  plaintiff's  boat  was 
said  to  have  eai"ned  is  not  admissible  in  mitigation  of  damages." 
§  3772.  Evidence  of  death:  proofs  of  as  evidence:  disease. — 
Death  may  be  established  either  by  direct  proofs  tlicreof  or  by 
circumstantial  evidence  when  such  direct  proof  cannot  be  ob- 
tained.^* And  after  the  expiration  of  that  period  w:hich  the  law 
presumes  a  life  to  continue  the  burden  is  upon  the  person  asserting 
life  to  prove  it.^^  So  an  assured's  unexplained  absence  without 
any   information   concerning   him   for   more   than   seven    years, 

*  Allen  V.   Commercial  Ins.   Co.   1        ^^  Brothertson  v.  Barber,  5-  Maule 

Gray    (67   Mass.)    154;    Silloway   v.  &  S.   418,   17  R.  R.   378;    Smith   v. 

Neptune  Ins.  Co.  12  Gray  (78  Mass.)  Robertson,    2    Dow,    474,    14   li.    R. 

73,  88.  174;  2  Greenleaf  on  Evidence  (14th 

''Firemen's  Fund  Ins.  Co.  v.  Globe  ed.)   p.  386,  n.  e. 
Navigation    Co.     (The    Nothinoham)        ^^  California      Canneries      Co.     v. 

236  Fed.  618,  149  C.  C.  A.  614,  49  Canton   Ins.   Co.  Ltd.  25   Cal.  App. 

Ins.  L.  J.  207.     As  to  abandonment  303,  143  Pac.  549,  44  Ins.  L.  J.  685. 
and  total  loss;  marine,  see  chapters       ^^  Boland    v.     Northwestern    Fuel 

LXXVI.    (§§    2892   et   seq.)    herein.  Co.  34  Fed.  523. 
LXXVII.    (§§  2955  et  seq.)    herein.        ^'^ Examine    Mutual    Benefit    Life 

As  to  repairs;  fifty  per  cent  rule,  etc.,  Ins.    Co.    v.   Newton,   22   Wall.    (89 

see    chapter    LXXIX.     (§§    3040    et  (U.  S.)   32,  22  L.  ed.  793;  Johnson 

seq.)  herein.  v.    Pennsylvania   R.    Co.    60    N.    Y. 

^^  Paddock  v.  Commercial  Ins.  Co.  Supp.  129,  43  App.  Div.  453,  rev'g 

104  Mass.  521.  55  N.  Y.  Supp.  1050,  26  Misc.  24L 

As    to   i^roof   of   value   of   wreck,       ^^  Lancaster    v.    Washington    Life 

see  Beaver  Line  Association  Steam-  Ins.    Co.    62   Mo.    121;    Hancock    v. 

ers  v.   London  &  Provincial  Marine  American  Ins.   Co.  62  Mo.  26.     See 

&  Genl.  Ins.   Co.  5  Coml.   Cas.  269.  2  Greenleaf  on  Evidence,  sec.  278. 
See  §  3076a  herein. 
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there  being  no  direct  evidence  of  his  death,  justifies  a  conclusion 
that  he  is  dead.^^  And  in  case  of  unexplained  absence  for  the 
period  which  a  statute  fixes  as  raising  a  presumption  of  death, 
proofs  of  death  need  not  be  presented  till  the  presumption  attaches, 
nor  does  a  cause  of  action  arise  until  the  lapse  of  such  time.^''^ 
So  where  a  member  of  a  benefit  association,  without  being  exposed 
to  any  specific  peril,  suddenly  disappears  under  circumstances  of 
such  character  as  to  refute  the  theory  of  abandonment  of  family, 
friends,  and  business,  and  soon  after  his  name  is  stricken  from 
the  roll  of  members  for  nonpayment  of  an  assessment  falling  due 
after  his  disappearance,  and  his  widow  shortly  thereafter  brings 
an  action  to  recover  death  benefits,  it  must  be  presumed  that  the 
member  lived  for  seven  years  after  his  disappearance.  The  pre- 
sumption of  death  does  not  arise  until  the  expiration  of  the  seven 
years.  The  burden  of  proof  is  on  the  widow  to  show  that  the 
member  was  dead  at  the  time  his  name  was  stricken  from  the  roll, 
and  without  such  proof  she  cannot  recover.^^  But  outside  of  this 
presumption  the  general  rule  is,  that  the  burden  of  proof  is  upon 
the  person  asserting  death. ^^  A  presumption  of  death,  however, 
may  arise  from  facts  other  than  the  lapse  of  such  period  of  time. 
Thus,  where  the  insured  has  suddenly  disappeared  and  no  traces 
of  him  have  been  found,  though  if  living  he  could  not  easily 
have  passed  unnoticed  after  diligent  search,  his  physical  and 
mental  condition  having  been  such  as  to  cause  anxiety  among 
his  friends,  evidence  of  such  facts  is  admissible  in  proof  of  death. ^'^ 
So  it  will  be  found  in  many  cases  similar  to  the  foregoing  that 
where  a  person  has  disappeared  under  peculiar  conditions  it  will 
be  presumed  that  he  is  dead ;  ^  and  since  all  the  facts  will  be  taken 
into  consideration,  evidence  of  his  habits,  physical  condition,  and 
expressed  intentions  when  last  seen  are  admissible.     So  a  photo- 

^®  Webring    v.    Modem    Woodmen  508 ;     National     Benefit     Assoc,     v. 

of  America,   107   Minn.   25,  119   N.  Grauman,  107  Ind.  288,  7  N.  E.  233. 

W.  245.  5  West.  Rep.  848. 

On  presumption  of  death  from  ab-       ^°  John  Hancock  Mutual  Life  Ins. 

sence,  see  note  in  L.R.A.1915B,  729.  Co.  v.  Moore,  34  Mich.  41.     See  also 

"  Benjamin     v.     District     Grand  Boyd  v.  New  England  Mutual  Life 

Lodge    No.    4,    Independent    Order  Ins.  Co.  34  La.  Ann.  848. 
B'nai  B'rith,  171  Cal.  260,  152  Pac.        ^  Sensenderfer    v.    Pacific    Mutual 

731.  Life  Ins.  Co.  19  Fed.  68;  Lancaster 

"Mutual     Benefit     Go's    Petition,  v.  Washington  Life  Ins.  Co.  62  Mo. 

174  Pa.  St.  1,  52  Am.  St.  Rep.  814,  121. 
34  At).  283.  On  abridgment  of  time  necessary  to 

19  Wackerle    v.    Mutual    Life    Ins.  raise  presumption  of  death,  see  note 

Co.  14  Fed.  23.  4  McCrary  (CO  in  L.R.A.1915B,  744. 
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,UTa{)li  has  been  admitted  as  evidence  of  Ilu>  pliysicnl  condition  and 
appearance  of  the  deceased.^ 

Tlie  decisions  are  not  nnaninious  as  to  the  weiiiht  wliich  should 
he  given  to  letters  of  administration.  The  English  rule  seems  to 
be  that  they  should  be  given  great  weight  and  that  strong  evi- 
dence is  needed  to  rebut  them.^  and  the  same  rule  has  been  held 
in  the  United  States  supreme  court.*  But  in  the  state  courts  the 
general  rule  seems  to  be  that  they  are  of  very  slight  evidence  to 
raise  the  presumption  of  death,  and  that  only  slight  evidence  is 
needed  in  rebuttal.^ 

A  physician's  certificate  of  death  is  admissible  upon  the  ques- 
tion of  the  cause  of  death.^  But  it  is  not  conclusive  proof  against 
the  opjiosite  jiarty.'  although  the  positive  and  undisputed  state- 
ments in  the  medical  examiner's  death  certificate,  that  the  primary 
and  secondary  cause  of  death  was  disease,  control  inferences  of 
the  cause  of  death  naturally  arising  from  the  mere  fact  of  a 
fall  and  physical  injury  and  make  it  impossible  to  say  as  a  matter 
of  fact  that  the  directors  of  the  association  issuing  the  certificate, 
as  reasonable  men  acting  reasonably  ought  to  have  decided  that 
death  was  due  wholly  and  entirely  to  accident;  it  being  required 
by  the  contract  that  proof  satisfactory  to  said  directors  be  furnished 
them  that  the  death  of  assured  was  caused  wholly  and  entirely  by 
external,  violent  and  accidental  means.^  Where,  however,  the  affi- 
davit of  the  physician  who  had  not  seen  the  person  prior  to  her 
death  contained  in  the  proofs  of  death  the  statement  that  insured 
has  sufi'ered  from  cramps  of  the  stomach  for  two  or  three  years, 
it  was  held  that  it  was  insufficient  to  prove  his  representation  by 
her,  for  false  representations  in  the  physician's  certificate  are 
wholly  inadmissible  if  based  on  hearsay.^  In  another  case,  where 
the  insured  stated  in  his  application  that  Dr.  S.  was  the  last  physi- 
cian who  attended  him,  and  the  proofs  of  death  contained  the 

2  Schaible  v.  Wa.sliiugton  Life  Ins.  The     Orden     Germaina,    18    N.    Y. 

Co.  9  Phila.  136,  5  Leg.  Int.    532.  Supp.  794,  46  N.  Y.  St.  Rep.  538, 

3Leacli   V.   Leach,  8   Jur.   211,  13  61  N.  Y.   Super.   Ct.  43,  21  Ins.  L. 

L.  J.  Ch.  128;  Clayton  v.  Gresham,  J.  204. 

10  Ve.s   289  '  Home  Benefit  Assoc,  v.   Sargent 

*  Mutual  Benefit  Life  Ins.   Co.  v.  (U.  S.  C.  C.  1892)  142  U.  S.  691,  35 

Tisdale,    91   U.    S.    238,   241,   23   L.  L.  ed.  1160,  12  Sup.  Ct.  332,  21  Ins. 

ed.  314.  L-  J-  204;  Davey  v.  ^tna  Life  Ins. 

5  Tisdale    v.     Connecticut    Mutual  Co.  (U.  S.  C.  C.)  38  Fed.  650. 
Life  Ins.  Co.  26  Iowa,  170,  96  Am.  ^  Page    v.    Commercial    Travelers' 
Dec.   136;   Lancaster  v.   Washington  Eastern   Accident   Assoc.   225   Mass. 
Life  Ins.  Co.  62  Mo.  121.  335,  114  N.  E.  430,  49  Ins.  L.  J.  231. 

6  Continental  Life  Co.  v.  Young,  ^  Lindsey  v.  Western  Mutual  Ben- 
113  Ind.  159,  3  Am.  St.  Rep.  630,  efit  Assoc.  84  Iowa,  734,  50  N.  W. 
15   N.    E     220.      But   see   Muller  v.  29. 

6174 


EVIDENCE  §  3772 

certificate  of  Dr.  F.,  by  which  it  appeared  that  Dr.  F.  had  attended 
the  insured  later  than  Dr.  S.,  it  was  held  error  to  refuse  to  instruct 
the  jury  that  the  statement  of  Dr.  F.  was  to  be  considered  by 
them  upon  the  question  of  whether  the  statements  of  the  insured* 
were  untrue.^"  But  in  an  Illinois  case  an  unsworn  certificate  of 
a  physician  was  held  inadmissible  as  to  the  fact  that  the  insured 
contracted  the  illness  of  which  he  died  prior  to  joining  the  society 
whether  the  certificate  was  or  was  not  attached  to  or  enclosed  with 
the  proofs  of  death  served  on  the  society."  If  the  pleadings  admit 
the  death  of  insured,  and  place  the  defense  on  the  ground  that, 
under  the  facts  of  the  case,  his  death  was  not  covered  by  the 
policy,  it  is  not  necessary  for  the  plaintiff,  in  order  to  recover,  to 
show  that  he  had  notified  the  company  of  such  death,  and  made 
the  necessary  preliminaiy  proofs  required  by  the  policy.^^  In 
case  affidavits  of  the  president  and  secretary  of  a  subordinate  lodge 
are  required  bj^  the  constitution  in  making  proofs  of  death,  they 
are  inadmissible  in  evidence  when  unsigned,  said  officers  having 
refused  their  signatures,  nor  is  the  affidavit  though  attached  thereto 
admissible .  of  plaintiff  that  insured  had  paid  all  assessments." 
Proofs  of  death  are  held  admissible  in  favor  of  the  company 
and  against  the  plaintiff  as  admissions  by  him ;  ^*  that  is,  they 
are  admissble  as  prima  facie  evidence  of  the  truth  of  facts  stated 
therein  against  the  beneficiary  and  on  behalf  of  the  company ;  ^^ 

10  Helwig  V.  Mutual  Life  Ins.  Co.  v.  Metropolitan  Life  Ins.  Co.  161 
44  N.  Y.  St.  Rep.  439,  132  N.  Y.  Mo.  App.  709,  141  S.  W.  936;  Leon- 
331.  28  Am.  St.  Rep.  578,  30  N.  E.  ard  v.  John  Hancock  Mutual  Life 
834,  21  Ins.  L.  J.  660.  Ins.    Co.   135   N.   Y.    Supp.   564,  41 

On   admissibility  of  statements   or  Ins.     L.     J.     1245;     Goldscbmit     v. 

letters   by   physician   as   to   physical  JMutual     Life     Ins.     Co.     33     Hun 

condition  of  insured,  see  note  in  38  (N.    Y.)    441.      See   also    Helwig   v 

L.R.A.(N.S.)  343.  Mutual  Life  Ins.  Co.   (  N.  Y.  C.  A. 

11  Railway  Passenger  &  Freight  1892)  44  N.  Y.  St.  Rep.  439,  132 
Conductors  Mutual  Benefit  &  Aid  N.  Y.  331,  28  Am.  St.  Rep.  578,  30 
Assoc.  V.  Robinson,  147  111.  138,  35  N.  E.  834,  21  Ins.  L.  J.  660;  Bach- 
K  E.  168,  23  Ins.  L.  J.  79,  aff'g  38  meyer  v.  Mutual  Reserve  Fund  Life 
111.  111.  See  also  Modern  Wood-  Ins.  Co.  82  Wis.  255,  52  N.  W.  101. 
men    of    America   v.    Davis.    84    111.  See  §§  3319,  3766  herein. 

App.  439,  aff'd-  184  111.  236,  56  N.        i^  Mutual  Benefit  Life  Ins.  Co    v 

E.  300.  Newton,  22  Wall.   (89  U.  S.)   32,  22 

12  Knickerbocker  Life  Ins.  Co.  v.  L.  ed.  793;  Charter  Oak  Life  Ins. 
Schneider,  131  U.  S.  cixxn.  Appx.,  Co.  v.  Rodel,  95  U.  S.  232,  24  L  ed 
25  L.  ed.  694.  433.     Cited  in: 

13  Rambousck  v.  Supreme  Council  .  United  States. — National  Steam- 
of  Mvstic  Toilers,  119  Iowa,  263,  93  ship  Co.  v.  Tugman,  143  L''  S  ''8 
N.  W.  277.  31,  36  L.   ed.   64,  12  Sup.   Ct.   36"lJ 

1^  Stephens  v.  Metropolitan  Life  Richelieu  &  Ontario  Navigation  Co. 
Ins.  Co.  190  Mo.  App.  673,  176  S.  v.  Boston  Marine  Ins.  Co.'  136  U.  S 
W.  253,  46  Ins.  L.  J.  126;  Frazier   408,  436,  34  L.  ed.  408.  10  Sup    Ct 
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but  tlio  w  hole  of  such  preliminary  proofs  must  be  taken  together/* 

and  ahliouiih  they  may  be  exphnned  or  rebutted/'  still  if  they  are 

•not  contradicted  or  explained  (hey  are  conclusive  of  his  right  to 

recover.^*     But  they  are  generally  inadmissible  in  l)obalf  of  the 

P34;    Crotty   v.   Union   ]\Tntnal   Jjife  Netv     York. — Helwig     v.     Mutual 

Ins    Co.  144  U.   S.  G21.  (520,  iUi  L.  Life  Ins.  Co.  132  N.  Y.  331,  334,  28 

ed.    568.   12   Sup.    Ct.    749;    Mutual  Am.    St.   Rep.    578,   30    N.   E.    834: 

Benefit    Life    Ins.     Co.    v.    Higgin-  Butt'iilo  Loan,  Tru.st  &  Safe  Deposit 

bothani,  95  U.  S.  380,  390,  24  L.  ed.  Co.   v.   Kniglits  Templar  &  Masonic 

503;  Ilassenoamp  v.  I\Iutual  Benetit  Mutual   Aid   Assoc.   126  N.   Y.   450, 

Life  Ins.  Co.  120  Fed.  475,  478,  56  456,  22  Am.  St.  Rei).  839,  27  N.  E. 

C.  C.  A.  625,  628;  Sharland  v.  Wash-  942;    Goldsehmidt    v.    Mutual    Life 

ington  Life  Ins.   Co.   101   Fed.   206,  Ins.   Co.   102  N.   Y.  486,  492,  7  N. 

211.  41  C.  C,  A.  307,  312;  Supreme  E.  408;   Spencer  v.  Citizens  Mutual 

Lodge  Knights  of  Pythias  v.  Beck,  Life    Assoc.    23    N.    Y.    Supp.    179. 

94  Fed.  751,  733,  36  C.   C.  A.  467,  181,  3  Misc.  458,  460;   Gold.schmidt 

469:    Travelers    Ins.    Co.    v.    Meliek,  v.    Mutual    Life    Ins.    Co.    33    Hun, 

65  Fed.  178,  187,  12  C.  C.  A.  544,  441,  444. 

553,  27  U.  S.  App.  547,  27  L.R.A.  North    Carolina.— Sprm\\\:l<SoTth- 

634:   Ijehman  v.  La  Forge,  42  Fed.  western  Mutual  Life  Ins.  Co.  120  N. 

493,   494:   Keels   v.   Mutual  Reserve  Car.  141,  150,  27  S.  E."39.      . 

Fund  Life  Assoc.  29  Fed.  198,  199;  Oregon.— Fatterson       v.       United 

Richelieu  &  Ontario  Navigation  Co.  Artisans,  43  Oreg.  333,  337,  72  Pac. 

v.   Boston  Marine  Ins.   Co.   26  Fed.  1095;  Cox  v.  Roval  Tribe,  42  Oreg. 

596,  599;  Dreier  v.  Continental  Life  365,  373,  60  L.R.A.  625,  95  Am.  St. 

Ins.  Co.  24  Fed.  670,  673.  Rep.  752,  71  Pac.  73. 

Calif ornia. — Walthier    v.     Mutual  Petmsi/lvnnia. — Fisher   v.    Fidelitv 

Life  Ins.  Co.  65  Cal.  417,  419,  4  Pac.  Mutual  Life  Assoc.  188  Pa.  1,  14,  41 

413.  Atl.  469. 

Dakota. — Gale  v.  Shillock,  4  Dak.  South  Dakota. — Dischner  v.  Piqua 

182.  190,  29  N.  W.  661.  Mutual  Aid  &  Accident  Assoc.  14  S. 

F?oWf/a.— Sullivan     v.     McMillan,  Dak.  436,  438,  85  N.  W.  998. 

26  Fla.  543,  583,  8  So.  450.  Virginia.— Metropolitan    Life    Ins. 

Illinois.— Vnited    States   Life   Ins.  Co.  v.  Rutlierford,  98  Va.  195,  198, 

Co.   V.   Kielga.st,   26   111.   App.   567,  36  S.  E.  361. 

572.  West     Virgini-a.     —     Bentley     v. 

Iowa. — Nelson   v.    Nederland    Life  Standard   Fire  Ins.    Co.   40  W.   Va. 

Ins.   Co.  110  Iowa,  600,  607,  81  N.  729,  745,  23  S.  E.  584. 

^-   ^^^-  Wisconsin. — Hart      v.      Fraternal 

7rfl)?.sffls.— Modern      Woodmen      of  Alliance,  108   Wis.   490,  494,   84  N, 

America  v.  "^on  Wald,  6  Kan.  Ajjp.  y^    851 

231^  236,  49  P.^    762.  Distinguished    in    Germania    Life 

MuJ:  ;r  o'el^'T    Re;'?89''595-  I--  C-  -  ^--'  24  Colo.  43,  51, 

68  L.R.A.  297^  -82  K  w!^364     '         '  '\tS- ?\^^^-  f\'l  K'^'  ^''-  ^ 

Louisiana.-l.eman    v.    Manhattan  „     ^^"t"f  ^^"f  ^x    ?  ^"•'-  ^'*-  '"• 

Life    Ins.    Co.    46    La.    Ann.    1189,  Higginbotham,  95  U.   S.  380,  24  L. 

1191.    24    L.R.A.    591,    49    Am.    St.  ed.  499. 

Rep.  248,  15  So.  388,  "  Frazier  v.  Metropolitan  Life  Ins. 

-l/k;u:(7aw.— Wassev    v.     Travelers'  Co.   161  Mo.   App.   709,  141   S.   W. 

Ins.  Co.  126  Mich.  119,  126,  85  N.  936. 

W.  459.  ^^  Stephens    v.    Metropolitan    Life 
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plaintiffs  as  against  the  company,  except  to  show  a  compliance  with 
conditions  precedent.^^  So  where  a  life  policy  provides  that  the 
proof  of  death  shall  be  evidence  of  the  facts  therein  stated  in 
behalf  of,  but  not  against,  the  company,  it  is  admissible  in  evi- 
dence as  an  admission,  though  not  conchisive,^"  and  in  an  action 
for  recovery  on  a  life  certificate,  it  is  error  for  the  trial  court  vo 
exclude  the  proofs  of  death  which  have  been  furnished  by  the 
beneficiary,  where  the  same  are  offered  in  evidence  on  the  trial 
by  the  insurance  society,^^  Again,  statements  and  opinions  in 
proofs  of  death  as  to  the  cause  of  death,  based  on  hearsay,  do  not 
estop  the  plaintiff  in  an  action  on  a  life  policy  from  showing  that 
the  cause  of  death  was  different  from  that  stated.'^ 

§  3772a.  Evidence  of  death:  coroner's  verdict  or  finding. — A 
coroner's  verdict  or  finding  is  held  not  admissible  as  original  or 
substantive  evidence  of  death  or  its  cause ;  ^  nor  is  the  verdict 
of  a  coroner's  iury  admissible  in  Oregon  to  prove  that  the  decedent 
came  to  his  death  by  suicide ;  ^  nor  is  the  verdict  of  a  coroner's 
jury  that  the  deceased  committed  suicide  admissible  in  evidence 
in  Colorado  to  establish  that  fact  as  a  defense.'*  So  a  statement, 
not  sworn  to,  signed  by  one  as  ''acting  coroner,"  that  the  death 
of  insured  was  a  clear  case  of  suicide,  and  which  was  sent  by  a 
local  council  of  a  benefit  society  of  which  the  deceased  was  a 
member  to  the  governing  body,  is  not  admissible  in  evidence  either 
to  prove  the  cause  of  death,  since  the  statement  is  only  an  expres- 

Ins.   Co.  190  Mo.  App.  673,  176  S.  Bentley  v.  Standard  Fire  Ins.  Co.  40 

W.  126.  W.  Va.  729,  745.  23  S.  E.  584. 

^^  Standard  Life  &  Accident  Ins.  ^  American    National    Ins.    Co.    v. 

Co.  V.  Thomas,  13  Ky.  Law  R.  593,  White,  126  Ark.  483,  191  S.  W.  25; 

17    S.    W.    275;    Metropolitan    Life  Pacific  Mutual  Life  Ins.  Co.  v.  Mc- 

Ins.   Co.   V.   People's   Trust   Co.   177  Cabe,  157  Ky.  270,  162  S.  W.  1136, 

Ind.  578,  41  L.R.A.(N.S.)    285n,  98  43  Ins.  L.   J.  507;  ^tna  Life  Ins. 

N.  E.  513.  Co.    V.    Milward,    118    Ky.    716,    68 

20Krapp     V.     Metropolitan     Life  L.R.A.   285,  82   S.   W.   364,  4  Ann. 

Ins.  Co.  143  Mich.  369,  114  Am.  St.  Cas.     1092;     Chambers     v.     Modern 

Rep.  651,  106  N.  W.  1107.  Woodmen   of   America,   18    S.   Dak. 

21  Rasicot   V.    Royal   Neighbors   of  173,  99  N.  W.  1107. 

America,    18    Idaho,    85,    29    L.R.A.  As  to   admissibility   of  finding  of 

(N.S.)   433,  138  Am.   St.  Rep.   180,  coroner  to  show  cause  of  death,  see 

108  Pac.  1084.  notes  in  68  L.R.A.  288;   45  L.R.A. 

1  Home  Benefit  Assoc,  v.  Sargent,  (N.S.)  405. 

142  U.   S.   691,   35   L.   ed.   1160,   12  ^  Qq^  y    Roy^l  Tribe,  42  Or.  365, 

Sup.   Ct.   332,  cited  in   Union   Mut-  95  Am.  St.  Rep.  752,  60  L.R.A.  620, 

ual  Life  Ins.  Co.  v.  Payne,  105  Fed.  71  Pac.  73. 

172,  177,  45  C.  C.  A.  193,  198;  Con-  *  Oermania  Life  Ins.  Co.  v.  Ross- 

necticut  Mutual  Life  Ins.  Co.  v.  Mc-  Lewin,  24  Colo.  43,  65  Am.  St.  Rep. 

Whirter,  73  Fed.  444,  449,  19  C.  C.  215,  51  Pac.  488, 
A.    519,    525,   44   U.    S.   App.    492; 

Joyce  Ins.  Vol.  V.— :^87.         6177 
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.^ion  of  the  opinion  of  the  person  signing  it,  or  as  representatioD 
nuide  hy  the  beneficiary.^  So  the  exchision  of  testimony  of  a 
witness  at  the  eoronor's  inqnest  is  proper,  espeeially  so  where, 
aside  from  its  incompetency  it  appeared  that  said  witness,  as  a. 
witness  for  defendant,  testified  at  the  trial.^  A  finding  by  the  coro- 
ner's jnry  is  also  held,  however,  to  be  prima  facie  evidence  of 
the  cause  of  death.'^ 

But"  while  a  report  of  an  inquest  is  not  admissible  as  substantive 
evidence  of  the  manner  of  death  and  its  cause,  it  is  admissible 
for  the  limited  and  sole  purpose  of  deciding  whether  the  report, 
with  other  relevant  information  ought  to  have  satisfied  defendant's 
directors,  that  the  cause  of  death  was  accidental;  and  the  jury 
may  conformably  to  the  above  statement  take  said  inquest  into 
consideration.* 

§  3773.  Presumption  as  to  suicide  or  murder. — Where  the  death 
may  have  resulted  from  suicide,  accident,  murder,  negligence,  or 
any  other  means,  the  presumption  of  law  is  against  suicide  and 
also  against  murder  and  the  burden  of  proof  is  upon  the  party 
asserting  such  matters  to  overcome  said  presumption.^     So  where 

5  Supreme  Council  of  Roval  Ar-  49  Ins.  L.  J.  229;  Fidelity  &  Cas- 
c-anura  v.  Brashears,  89  Md.  624,  73  ualtv  Co.  of  N.  Y.  v.  Love,  111 
Am.  St.  Rep.  244,  43  Atl.  866,  28  Fed.  773,  49  C.  C.  A.  602;  Con- 
Ins.  L.  J.  751.  See  also  Fisher  v.  nectieut  Mutual  Life  Ins.  Co.  v.  Mc- 
Fidelitv  Mutual  Life  Assoc.  188  Pa.  Whirter,  73  Fed.  444,  19  C.  C.  A. 
1,  41  Atl.  457,  29  Pitt?.  L.  J.  N.  519,  44  U.  S.  App.  492;  Ingersole 
S.  163.                                                     •  v.  Knights  of  Golden  Rule,  47  Fed. 

6  Travelers'  Ins.  Co.  v.  Allen,  237  272 ;  Keels  v.  Mutual  Reserve  Fund, 
Fed.  78,  150   C.   C.  A.  280,  49  Ins.  Life  Assoc.  29  Fed.  198. 

L.  J.  229;  Knights  Templar  &  Ma-  California. — Schack  v.  Supremo 
sons'  Life  Indemnit^v  Co.  v.  Crav-  Lodse  of  the  Fraternal  Brother- 
ton,  209  111.  550,  70  N.  E.  1066.     ^      hood,  9  Cal.  App.  584,  99  Pac.  989. 

'  Walther  v.  Mutual  Life  Ins.  Co.  Georgia. — Mutual  Life  Ins.  Co.  of 
65  Cal.  417,  4  Pac.  413.  See  also  N.  Y.  v.  Burden  (Burden  v.  Mutual 
Knights  Templar  &  Masons'  Life  Life  Ins.  Co.  of  N.  Y.)  9  Ga.  App. 
Indemnity  Co.  v.  Crayton,  209  111.  797,  72  S.  E.  295. 
550,  70  N.  E.  1066;  Grand  Lodge  of  7Wmo/s.— Wilkinson  v.  ^tna  Life 
Illinois,  Ind.  Ord.  Mut.  Aid  v.  Wiet-  Ins.  Co.  240  111.  205,  25  L.R.A. 
ing,  168  111.  408,  48  N.  E.  59.  (N.S.)   1256,  130  Am.  St.  Rep.  269, 

'^Examine  Mittelstadt  v.  Modern  88  N.  E.  550;  Morrill  v.  Manhattan 
Woodmen  of  America,  143  Iowa,  Ins.  Co.  183  111.  260,  55  N.  E.  656, 
186,  121  N.  W.  803.  29  Ins.  L.  J.  481,  afif'g  82  111.  App. 

*  Nichols  V.  Commercial  Travelers'   410 ;  Guardian  Mutual  Life  Ins.  Co. 
Eastern    Accident   Assoc.   221   Mass.   v.   Hogan,  80  111.   35,  22  Am.  Rep. 
540,   109   N.   E.   449,   40   Ins.   L.   J.   180. 
506.  Indiana.  —  Modern  Woodmen  of 

^  United  States. — Travelers'  Ins.  America  v.  Kineheloe,  175  Ind.  563, 
Co.  V.  MeConkey,  127  U.  S.  661,  13  91  N.  E.  976;  Modern  Woodmen  of 
L.  ed.  308;  Travelers'  Ins.  Co.  v.  America  v.  Craiger,  175  Ind.  30,  92 
Allen,  237  Fed,  78,  150  C.  C.  A.  280,  N.  E.  113;  Hodson  v.  Great  Camp 
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the  evidence  in  an  action  on  an  accident  policy,  shows  that  the 
insured  suffered  an  injury  which  has  caused  death,  and  there  is 

Knights   of   tlie   Modern   Maccabees,  Honor,   152   Mich.   322,   116   N.   W. 

47   Ind     App     113,   93   N.    E.    861;  448;  Furbush  v.  Maryland  Casualty 

Equitable   Life   Ins.    Co.   v.   Hebert,  Co.  131  Mich.  234,  100  Am.  St.  Rep. 

37  Ind.  App.  373,  117  Am.  St.  Rep.  605,  91  N.  W.  435 ;  Burnham  v.  In- 

324    76  N.  E.  1023.  terstate  Casualty  Co.  117  Mich.  142, 

" Indian   ' Tij'.    —    Sovereign    Camp  ' ^  N.  W.  445,  27  Ins   L.  J.  688,  092. 

Woodmen  of  the  World  v.  Bridges,  Minnesota.— UnA^YA    v.    Supreme 

7  Ind.  Tv.  433,  104  S.  W.  672.  ?,Ti-^"*^^?'"u'T^i?r /xr  qT  m'J'' 

■  „.      '         c  ■        ■        n  100  Minn. -8/,  8  L.R.A.  (N.S.)   916n, 

Io^ca.-^NooA  v.   Sovereign   Camp  ^^.  ^^^    g^    ^         ^^q    -^^0  j^    ^ 

Woodmen   of  tbeJ\orld,  166  Iowa,  g^g     qj^^^  ^_   ^^^^^  ^^  Honor,  100 

391,  147  N.  W.  888;   Scott  v    Sov-  ^^^^    ^^       g    l,r,_a.(n.s.)     521n, 

ereigTi  Camp  A\  oodmen  of  the  Wor  d,  ^^^  ^^  g^  j^       g-g  -^^q  n.  W.  374; 

149  Iowa,  562    129  N.  VV.  302;  Mit-  g^^^^jj  ^  ^^^^\  Neighbors  of  Ameri- 

telstadt     V      Modern     Woodmen     of  g^  ^inn.  369,  88  N.  W.  985. 

America,  143  Iowa,  186    121  N.W.  Missouri.    -    Richey    v.    Modern 

803;  Klumbv   Iowa  Statue  Traveling  ^^odmen    of    the   World,    163    Mo. 

Fen's  Assoc.  141  Iowa,  519,  120  N.  ^         ^g-^    ^^g   g    ^    ^g^     ^^^^^ 

W.  81;  Connell  V.Iowa  State  Travel-  ,,    Order    Commercial    Travelers    of 

ing  Men's  Assoc.  139  Iowa,  444    116  j^^^^^       ^gg  ^o.  App.  175,  145  S. 

N.    W    820;    Carnes   v.   Iowa   State  ^    g^g  '^-^  j^^    L.  J    1090;  Shotliff 

Traveling    Men's    Assoc     106    Iowa,  ^  ^^^^J^.^^  Woodmen  of  America,  100 

281,  68  Am.  St.  Rep.  306,  76  N.  W.  ^^   ^p^   -^gg^  ^3  g_  ^   ^^q 

^°i-               ,,  ^     ,   T -I!     T        n  Nebraska. — Walden     v.     Bankers' 

wSr^^Kan"  res':'!  [^A^m  ^  A^-  «^  «*•  =«'  "^  N.  W. 

44  Pac.  996.  ^Veto    YorA;.— Benard    v.   Protected 

Kentucky.   —  Interstate   Business  Home  Circle,  146  N.  Y.  Supp.  232, 

Men's  Accident  Assoc,  v.  Ford,  141  igi  ^pp.  Div.  59,  43  Ins.  L.  J.  569; 

Ky.  163,  170  S.  W.  525,  45  Ins.  L.  Harms  v.  Metropolitan  Life  Ins.  Co. 

J.  89 ;  Vicars  v.  ^tna  Life  Ins.  Co.  73  n.  Y.  Supp.  513,  67  App.  Div. 

158  Ky.  1,  164  S.  W.  106;  Masonic  139, 

Life  Assoc,  v.  Pollard.  121  Ky.  349,  North  Da/bo  fa.— Paulsen  v.  Modern 

123    Am.    St.    Rep.    198,    89    S.    W.  Woodmen   of   America,   21   N.   Dak. 

219;  u^tna  Life  Ins.  Co.  v.  Millard,  235,  130  N.  W.  231. 

118  Ky.  716,  82  S.  W.  364.  o'A:^a/;oma.— Penn  Mutual  Life  Ins. 

Louisiana.  —  Leman  v.  Manhattan  Co.  v.   Spaulding,  —  Okla.  — ,  150 

Life  Ins.  Co.  46  La.  Ann.  1189,  24  Pac.  494. 

L.R.A.  589,  49  Am.  St.  Rep.  348,  15  Oregon.— Cox  v.   Royal   Tribe,  42 

So.  388.  Oreg.  365,  60  L.R.A.  620,  95  Am.  St. 

Maryland.  —  Supreme  Council  of  Rep.  752,  71  Pac.  73. 

Royal  Arcanum  v.  Brashears,  89  Md.  Pennsylvania.- — Jenkner      v.      Su- 

624,  43  Atl.  866,  28  Ins.  L.  J.  751.  preme  Tent,  Knis:hts  &  Maccabees  of 

Massachusetts.— mehols    v.     Com-  the  World,  243  Pa.  281,  90  Atl.  73. 

mercial   Travelers'   Ea-stern  Accident  Sonth  Dakota. — Bircher  v.  Modern 

Assoc.  221  Mass.  540,  109  N.  E.  449,  Brotherhood  of  America,  25  S.  Dak. 

46  Ins.  L.  J.  506;  Bohaker  v.  Trav-  325;  Chambers  v.  Modern  Woodmen 

elers'    Ins.    Co.    215    Mass.    32,    46  of  America,  18  S.  Dak.  173,  99  N.  W. 

L.R.A. (N.S  )  543,  102  N.  E.  342,  42  1107. 

Ins.  L.  J.  1366.  Tennessee.  —  Accident  Insurance 

Michigan. — Ferris     v.     Court     of  Co.  of  North  America  v.  Bennett,  90 
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no  proof  in  the  roeord  from  wliich  it  civn  bo  deierniincd  whether 
Ihe  injnrv  was  accidental  or  self-inflicted,  the  presumption  is  that 

Tenu.  1256,  25  Am.  St.  Rep.  685,  16  484.  498,  507,  17  Jur.  095;  Fowkes 

S.  W.  723.  ^■•  ^liinche.stor  &  London  Life  Assur- 

Tea.-a.').    —    Grand    Fraternity    v.  ance  &  Loan  Assoc.  3  Best  &  S.  917, 

Green,  62   Tex.   Civ.   App.  366,'  131  925.  32  L.  J.  Q.  B.  153,  8  L.  T.  309, 

S.  AV.  442;  Grand  Fraternity  V.  Mel-  11    W.    R.    622.     "The    requirement, 

ton,  —  Tex.  Civ.  App.  — ,  111  S.  W.  however,  of  direct  and  positive  proof, 

967.  as  to  certain  matters,  did  not  mal<e  it 

Vermont. — Walcott    v.    ^Fetrojioli-  neces.«=ary   to   establish   the   fact   and 

tan  Life  Ins.  Co.  64  Vt.  221,  33  Am.  attendant  circumstances  of  death  by 

St.  Rep.  923,  24  Atl.  992.  persons   who   were   actually    present 

Virginia. — South  Atlantic  Life  Ins.  when    the    insured    received    l;he    in- 

Co.  v.  Hurts'  Adrax.  115  Va.  398,  79  juries  which  caused  his  death.     The 

S.  E.  401,  42  Ins.  L.  J.  1583.  two  principal  facts  to  be  established 

Wisco^isin. — Agen  v.  Metroj^olitan  were  external  violence  and  accidental 

Life  Ins.  Co.  105  Wis.  217,  76  Am.  means,    producing   death.      The   first 

St.  Rep.  905,  80  N.  W.  1020.  was    established    when    it    appeared 

In  the  case  of  Travelers  Ins.  Co.  v.  that  death  ensued  from  a  pistol  shot 

McConkey,  127  U.  S.  661,  13  L.  ed.  through    the    heart    of    the    insured. 

308,  6  Sup.  Ct.  1360,  the  insured  was  The  evidence  on  that  point  was  di- 

found  dead  in  his  room,  having  been  rect  and  positive;  as  much  so,  within 

shot  by  a  pistol  through  the  heart,  the  meaning  of  the  policy,  as  if  it 

and     Mr.      Justice      Harlan      said:  had    come    from    one    who    saw    the 

"There  is  no  escape  from  the  conclu-  pistol  tired;   and  the  proof,  on  this 

sion  that,  under  the  issue  presented  point,  is  none  the  less  direct  and  posi- 

by  the  general  denial  in  the  answer,  tive       because       supplemented       or 

it  was  incumbent  upon  the  plaintitf  strengthened   by   evidence   of   a   cir- 

to  show,  from  all  the  evidence,  that  cumstantial     character.       Were     the 

the  death  of  the  insured  was  the  re-  means  by  which  the  insured  came  to 

suit,  not  only  of  external  and  violent,  his  death  also  accidental?    If  he  com- 

but  of  accidental  means.     The  policy  mitted  suicide,  then  the  law  was  for 

provides  that  the  insurance  shall  not  the  company,  because  the  policy,  by 

extend  to  any  case  of  death  or  per-  its  terms,  did  not  extend  to  or  cover 

sonal  injury,  unless  the  claimant  un-  self-destruction,  whether  the  insured 

der  the  policy  establishes,  by  direct  was  at  the  time  sane  or  insane.     In 

and  positive  proof,  that  such  death  respect  to  the  issue  as  to  suicide,  the 

or  personal  injury  was  caused  by  ex-  court    intructed    the    jury    that   self- 

ternal  violence  and  accidental  means,  destruction  was  not  to  be  presumed. 

Such   being   the   contract,   the   court  In  i\Iallory  v.  Travelers'  Ins.  Co.  47 

must  give  effect  to  its  provisions  ac-  N.  Y.  52,  54,  7  Am.  Rep.  410,  which 

cording  to  the  fair  meaning  of  the  was  a  suit  upon  an  accident  policy,  it 

words  used ;  leaning,  however,  where  ajopeared  that  the  death  was  caused 

the  words  do  not  clearly  indicate  the  either  by  accidental  injury  or  by  sui- 

intention  of  the  parties,  to  that  inter-  cidal  act  of  the  deceased.    'But,  the 

pretation  wliich  is  most  favorable  to  court  properly  said,  the  presumption 

the  insured:"     National  Bank  v.  In-  is  against  the  latter.    It  is  contrary  to 

surance  Co.  95  U.  S.  673,  678,  24  L.  the  general  conduct  of  mankind;  it 

ed.  563;  Western  Ins.  Co.  v.  Cropper,  .shows    gross    moral    turpitude    in    a 

32   Pa.    St.   351,   355,   75   Am.   Dec.  sane  person.'     Did  the  court  err  in 

561;  Reynolds  y.  Commerce  Fire  Ins.  saying   to    the    jury    that,    upon    the 

Co.  of  N.  Y.  47  N.  Y.  597,  604 :  An-  issue  as  to  suicide,  the  law  was  for 

derson   v.   Fitzgerald,  4   H.   L.   Ca.s.  the    plaintiff,    unless    that    presump- 
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the  injury  was  accidental  and  not  self-inflicted.^"  And  upon  proof 
being  to  the  effect  that  the  decedent,  who  was  insured  against 
death  by  accident,  apj)earcd  at  his  home  with  marks  of  extreme 
violence  visible  upon  his  back,  which  seemed  to  have  been  inflicted 
recently,  and  from  which  he  subsequently  died,  the  presumption 
should  be  indulged  that  such  injuries  were  not  self-inflicted,  nor 
caused  by  the  negligence  of  the  insured,  but  were  the  result  of 
accident."  Again,  in  an  action  upon  an  accident  policy  the 
plaintift'  may  invoke  the  presumption  that  all  men  are  sane  and 
do  not  ordinarily  take  their  own  lives;  and  this  presumption, 
taken  with  evidence  that  the  injuries  which  caused  the  death  were 
violent  and  external,  is  sufficient  to  require  the  court  to  submit 
to  the  jury  the  question  whether  the  injuries  causing  the  death 
of  the  insured  were  accidental  or  self-inflicted.^^ 

The  presumption  above  stated  to  exist  in  case  of  a  sane  man, 
does  not  exist,  however,  in  case  of  an  insane  person.^^  Suicide 
will  not  be  presumed  from  the  fact  that  the  deceased  believed  that 
after  death  he  could  control  his  affairs  in  this  world  from  the 
spirit  land.^^  In  an  action  to  recover  on  a  policy  of  life  insurance, 
an  instruction  that  suicide  is  an  affirmative  defense ;  that  the  burden 
is  upon  the  defendant  to  establish  it  by  a  preponderance  of  the 
testimony ;  that  when  a  person  is  found  dead  from  unexplained 
causes,  the  presumption  is  that  his  death  w^as  natural  or  accidental 
if  nothing  appears  to  the  contrary:  that  self-destruction  is  contrarj^ 
to  the  general  conduct  of  mankind;  that  the  plaintift'  is  entitled 
to  recover  unless  the  evidence  tends  to  overcome  this  presumption 

tion  was  overcome  by  competent  evi-  to  the  cause  of  death,  as  under  the 

dence?     This  question   must  be  an-  settled   rules   of   evidence,   the   faets 

swered  in  the  negative.     The  condi-  and  circumstances  justified." 

tion  that   direct   and   positive  proof  See  §§  2640,  2865  herein, 

must  be  made  of  death  having  been  On  burden  of  proof  as  to  suicide 

caused  by  external,  violent,  and  ae-  in  action  on  life  insurance  policy,  see 

cidental   means  did  not   deprive  the  notes    in    4    L.R.A.(N.S.)     636;    50 

plaintiff  when  making  such  proof,  of  L.R.A.(N.S.)  1008. 

the  benefit  of  the  rules  of  law  estab-  ^°  Wilkinson  v.  ^tna  Life  Ins.  Co. 

lished  for  the  guidance  of  courts  and  240  111.  205,  25  L.R.A.(N.S.)    1256, 

juries   in   the   investigation   and   de-  130  Am.  St.  Rep.  269,  88  N.  E.  550. 

termination     of     facts.     Upon     like  "  Cronkhite  v.  Travelers'  Ins.  Co. 

grounds,  we  sustain  the  ruling  to  the  75  Wis.  116,  17  Am.  St.  Rep.  184, 

effect  that  the  jury  should  not  pre-  43  N.  W.  731. 

sume,  from  the  mere  fact  of  death,  ^^  Wilkinson  v.  ^tna  Life  Ins.  Co. 

that  the  insured  was  murdered.  ...  240  111.  205,  25  L.R.A.(N.S.)  1256, 
While   it   was   not   to   be   presumed, .  130  Am.  St.  Rep.  269,  88  N.  E.  550. 

as  a  matter  of  law,  that  the  deceased  ^^  Germain  v.   Brooklyn  Life  Ins, 

took   his   own    life,   or   that   he   was  Co.  26  Ilun  (N.  Y.)  604. 

murdered,  the  jury  were  at  liberty  ^*  Continental  Ins.  Co.  v.  Delpeuch, 

to   draw   sucli    inferences   in   respect  82  Pa.  St.  225. 
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and  satisfy  the  jury  tliat  tlie  dealh  was  voluntary;  that  the  pre- 
sumption of  law  is,  in  the  absence  of  any  evidence  as  to  the  cause 
of  death,  that  it  happened  from  natural  causes  and  did  not  arise 
from  self-destruction ;  and  that  if  in  the  case  there  is  no  proof 
as  to  the  cause  or  manner  of  death  of  the  insured,  or  the  evidence 
as  to  whether  her  death  was  caused  by  accident  or  natural  causes, 
and  not  by  her  own  hands,  is  equally  balanced,  the  jury  should 
find  in  favor  of  the  presumption;  that  the  presumption  is  dis- 
putable; and  if  from  all  the  evidence,  the  jury  finds  the  preponder- 
ance to  be  that  she  came  to  death  by  her  own  hands,  they  must 
find  for  the  defendant,  is  not  erroneous  and  the  use  therein  of 
the  words  "unexplainable"  and  "satisfied"  is  to  define  the  presump- 
tion alluded  to,  and  leaves  the  jury  to  say  whether  there  was  any 
proof  as  to  the  cause  or  manner  of  death. ^^ 

The  presumption  against  death  by  suicide  is  overcome  by  proof 
of  circumstances  pointing  to,  and  consistent  with,  the  theory  of 
suicide,  and  inconsistent  with  any  other  reasonable  theory,  par- 
ticularly where  all  the  reasonable  probabilities  are  in  favor  of 
suicide. ^^ 

§  3774.  Suicide:  evidence  of. — Where  suicide  is  alleged  by  the 
insurer  as  a  defense,  the  burden  of  proof  is  upon  him  to  show 
such  fact;  "  especially  so  wdiere  there  is  no  concession  on  the  part 

15  Cox   V.   Royal    Tribe,   42   Oreg.  Vermont.— Waleoit    v.    Metropoli- 

365,  95  Am.  St.' Rep.  752,  60  L.R.A.  tan  Life  Ins.  Co.  64  Vt.  221,  33  Am. 

620,  71  Pac.  73.  St.  Rep.  923,  24  Atl.  992. 

i^Agen  V.  Metropolitan  Life  Ins.  See   also  eases  cited  in  first  note 

Co.  105  Wis.  217,  76  Am.  St.  Rep.  under  §  3773  herein. 

905,  80  N.  W.  1020.  The  case  of  Mutual  L.  Ins.  Co.  v. 

"  United    States.— Terry    v.    Life  Havward,  12  Tex.  Civ.  App.  392,  34 

Ins.   Co.  1   Dill    (U.   S.   C.   C.)    403,  S.  W.  Rep.  801,  was  one  of  morphine 

Fed.  Cas.  No.  13,839,  aff'd  Life  Ins.  poisoning,  and  judgment  was  given 

Co.  v.   Ten-y,   15  Wall.    (82  U.   S.)  below  for  the  plaintiff  upon  the  ver- 

580,  21  L.  ed.  236.  diet   of   the   jury,   but   this   was   re- 

California.— Dennis  v.  Union  Mut-  versed,  the  court  finding  that  the  evi- 

ual  Life  Ins.  Co.  84  Cal.  570,  24  Pae.  dence  by  a  great  preponderance  sup- 

120.  ported  the  claim  of  suicide.     The  as- 

Louisiana. — Phillips    v.    Equitable  sured,   a   formerly   prosperous   busi- 

Ins.   Co.   26  La.   Ann.   404,   21  Am.  ness    man,    had    become   insolvent    a 

Rep.  549.  short  time  prior  to   his   death.     He 

New  York. — Goldschmidt  v.  Mutu-  was  employed   as   a  travehng  sales- 

al  Life  Ins.  Co.  102  N.  Y.  486,  7  N.  man  and  was  at  the  store  every  clay 

E.   408;    Germain  v.   Brooklyn   Life  up  to  the  day  of  death,  that  being 

Ins.  Co.  30  Hun  (N.  Y.)  535."  the  day  on  which  he  was  to  have  left 

Texas. — Mutual    Life    Ins.    Co.   v.  upon  his  trip.     He  was  then,  aeeora- 

Simpson   (Tex.  Civ.  App.  1894)    28  ing     to     his     employer's     testimony, 

S.    W.    837,   s.    c.    88    Tex.    333,    28  cheerful  and  hopeful,  altliough  there 

L.R.A.  765,  53  Am.  St.  Rep.  757,  31  was  some  testimony  that  he  had  fre- 

S.  W.  501.  (luently     a    melancholy     expression. 

6182 


EVIDENCE 


3774 


of  plaintiff  that  the  insured  came  to  his  death  by  any  other  than 
a  natural  cause."  And  when  circumstantial  evidence  is  relied 
upon  to  establish  a  death  by  suicide,  it  is  held  that  the  party 
averring  the  fact  must  prove  it  by  facts  which  exclude  every 
reasonable  hypothesis  of  natural  or  accidental  death."  And  it 
is  held  that  the  jury  should  be  instructed  that  the  evidence  to 
warrant  a  verdict  for  the  insurer  on  the  ground  that  insured  came 
to  his  death  by  suicide,  should  exclude  every  reasonable  hypothesis 
of  accidental  death.^°  But  it  is  also  decided  that  the  defense  of 
suicide  in  an  action  on  a  life  policy  must  be  established  by  clear 
and  satisfactory  proof — not  proof  beyond  a  reasonable  doubt,  nor 
a  preponderance  in  the  ordinary  sense,  but  such  a  preponderance 
as  is  necessary  to  overcome  the  presumption  of  innocence  or  moral 
turpitude  or  crime;  but  not  that  degree  of  proof  is  required  which 


There  'was  evidence  that  he  was  not 
a  drinking  man,  although  there  was 
also  testimony  that  he  had  been  in- 
toxicated two  or  three  times  a  short 
time  before  his  death,  on  one  occasion 
being  incajDable  of  taking  care  of 
himself;  the  evidence  of  the  porter 
who  assisted  him  on  this  occasion  was 
that  his  breath  showed  he  had  been 
drinking  alcohol,  but  on  the  other 
occasions  witness  was  unable  to  sa_v 
whether  the  cause  was  alcohol  or 
some  drug.  The  night  prior  to  his 
death  he  complained  of  headache  and 
fever  as  the  result  of  a  cold  and  there 
was  medicine  on  the  table  of  his 
room.  He  was  then  cheerful  and  re- 
quested witness  to  meet  him  at  the 
store  the  next  morning,  as  he  wished 
to  leave  on  that  daj^  on  his  trip.  The 
next  morning  he  was  found  by  the 
porter  lying  on  his  bed  in  his  shirt 
and  drawers  and  partially  uncovered, 
in  an  unconscious  condition.  A  phy- 
sician was  called,  who  treated  him  for 
morphine  poisoning.  This  physician 
was  with  him  several  hours,  and  tes- 
tified that  he  died  of  morphine  pois- 
oning, and  this  was  the  verdict  of 
the  inquest.  There  was  a  small  emp- 
ty bottle  on  the  table  in  the  room 
without  a  label,  a  bottle  labeled  qui- 
nine, a  third  bottle,  about  a  half- 
piiit,  with  a  small  quantity  of  alcohol 
therein    and    one   witness  testified    to 

61 


seeing  several  small  papers,  such  as 
are  used  to  infold  powders,  but  what 
the  contents  were  did  not  appear,  the 
papers  being  empty.  There  was  also 
an  open  note.  "Telegraph  Sam  Al- 
len, Texas,  I  have  ceased  to  be  a 
man;  I  have  broken  a  sworn  vow," 
signed  by  assured.  This  note  was  not 
produced  upon  trial.  A  gold  ring' 
belonging  to  assuted  was  gone.  Sev- 
eral physicians  testified  fhat  it  was 
difficult  to  distinguish  morphine  pois- 
oning from  apoplexy,  and  that  with- 
out an  autopsy  it  was  impossible  to 
say  of  what  deceased  died,  and  one 
physician,  who  had  treated  assured 
when  he  was  seriously  threatened 
with  apoplexy  on  a  prior  occasion, 
was  of  opinion  that  assured  died  .'t' 
apoplexy,  yet  several  of  them  testi- 
fied that  had  they  been  with  assured 
for  several  hours  before  his  death 
they  would  have  been  able  to  deter- 
mine its  cause  with  reasonable  cer- 
tainty. 

"  Hale  V.  Life  Indemnity  &  In- 
vestment Co.  61  Minn.  516,  52  Am. 
St.  Rep.  616,  63  N.  W.  1108. 

"  Lindahl  v.  Supreme  Court  Inde- 
pendent Order  Foresters,  100  Minn. 
87,  8  L.R.A.(N.S.)  916n,  117  Am.  St. 
Rep.  666,  110  N.  W.  358. 

'^^  Life    Ins.    Co.    of    Virginia    v. 
Hairston,  108  Va.  832,  128  Am.  St. 
Rep.  989,  62  S.  E.  1057. 
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is  necessary  to  convict  of  critno.^  So  evidence  that  the  body  of 
the  deceased  was  found  floating  in  an  eddy  of  the  river  about  a 
mile  from  the  place  of  her  residence;  that  she  had  been  in  ill 
health,  financially  embai'rassed  and  despondent,  and  had  threat- 
ened to  take  her  life,  does  not  establish  her  suicide,  so  as  to  take 
the  question  from  the  jury,  where  there  is  doubt,  from  the  evidence, 
whether  her  threat  was  seriously  made,  and  there  is  testimony  tend- 
ing to  show  that  she  dies  from  asphyxiation.^  Though  under  the 
terms  of  the  policy  the  fact  of  suicide  cannot  be  used  as  a  defense, 
>till  it  is  admissible  in  case  of  fraud  where  it  is  alleged  to  be  the 
ultimate  agency  by  which  the  fraud  is  accomplisb.cd.^  But  evi- 
dence is  not  admissible  tp  prove  that  the  insured  was  an  atheist, 
with  a  view  of  arguing  that  in  consequence  of  such  fact  he  was 
more  liable  to  commit  suicide.'*  Evidence  of  the  habits  and  temper- 
ament of  the  insured  is  admissil)le,  in  an  action  on  a  policy  for 
death  caused  by  burning  in  a  building,  as  bearing  upon  his  mental 
condition  at  the  time  of  the  accident;  and  if  the  insurance  com- 
pany has  filed  a  plea  that  the  insured  suicided,  the  introduction 
of  such  evidence  in  chief  is  proper  in  anticipation  of  such  defense.^ 
If  a  person  has  threatened  or  attempted  suicide,  evidence  of 
such  facts  is  admissible  to  determine  whether  he  has  so  done.^ 
So  the  beneficiary  in  a  life  policy,  suing  in  her  own  right,  is 
bound  by  the  admissions  of  the  assured,  if  a  part  of  the  res  gestae, 
to  the  effect  that  he  took  his  own  life.'^  And  the  remoteness  in  time 
of  such  an  attempt  goes  only  to  the  weight  of  the  testimony,  and 
said  attempt,  taken  in  connection  with  assured's  disappearance  and 
with  his  declaration  that  he  would  commit  suicide,  indicates  the 
]>robability  of  his  having  done  so  and  also  tends  to  show  his  state 
of  mind  at  that  time.^    But  a  letter  written  by  insured  to  his  wife 

1  Life  Ins.  Co.  of  Virginia  v.  Hair-  363,  Fed.  Cas.  No.  9,755,  1  Am.  L. 
ston,  108  Va.  832,  128  Am.  St.  Rep.  T.  319;  Benjamin  v.  District  Grand 
989,  62  S.  E.  1057.  No.  4,  Independent  Ord.  B'nai  B'ritli, 

2  Cox  V.  Royal  Trilje,  42  Oreg.  365,  171  Cat.  272,  152  Pac.  731 ;  Weed 
96  Am.  St.  Rep.  752,  60  L.R.A.  620,  y.  Mutual  Benefit  Life  Ins.  Co.  35 
'1  Pac.  73.  Super.    Ct.    (N.   Y.)    386;    Bank   of 

3  Smith  ^^  National  Benefit  Soc.  33  Qil    City   v.    Guardian    Mutual    Life 

?-T?-A    mr'?.^'V  10-  '       I^^-   Co.    (C.   Ct.  Pa.)    6  Leg.   Gaz. 

L.  R.  A.  616,  25  N.  E.  19k  g^g   4  j^^   j^   j  473    rj     j^,^,..  Life 

*  Gibson  V.  American  Mutual  Lite    „„  t    a     ■ -,     .   n  \on      o      t-i  • 

T  ^    n      Q?  XT   V    -Q(\  a"^^"  Accident  Cases,  139.     See  Klein 

ins.  Co.  61  JN.  1.  o»0.  T-   •   1  ^     ^    T    J-         PC         -i.      ar^ 

5  Wilkinson  V.  ^tna  Life  Ins.  Co.  \{j^T'^\%  }^f'^^  °^  f.T''}-l  I' 
240  111.  205,  25  L.R.A. (N.S.)  1256,  ^"[f}];  l'^,  151  Pac.  241,  L.R.A. 
1.30  Am.  St.  Rep.  269,  88  N.  E.  550.  I'-J^l^,  816n. 

6  Hiatt  V.  Mutual  Life  Ins.  Co.  2  Sutdiffe  v.  Jowa  State  Traveling 
Dill.  (U.  S.  C.  C.)  572,  Fed.  Cas.  Men's  Assoc.  119  Iowa,  220,  97  Am. 
No.    6,449a;    Moore    v.    Connecticut  St.  Rep.  298,  93  N.  W.  90. 

Mutual  Ins.  Co.  (U.  S.  C.  C.)  1  Flip.        «  Benjamin      v.      District      Grand 
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in  the  morning  is  not  admissible  as  part  of  the  res  gestae  of  the 
issue  whether  he  committed  suicide,  where  his  death  occurred  in 
the  evening  of  that  day.^ 

Proofs  of  death  do  not  place  the  burden  upon  the  person  claim- 
ing the  amount  due  to  show  that  death  was  not  by  suicide,  though 
they  state  that  it  was  suicide."  And  proofs  of  loss  stating  suicide  as 
the  cause  of  death,  although  admissible,  are  not  conclusive  against 
.  i)laintiff  in  an  action  on  a  life  policy,"  as  the  purpose  of  their 
admission  is  to  show  compliance  with  the  policy  requirements.^'' 
So  a  statement  in  proofs  of  loss  on  a  life  insurance  policy,  to 
the  effect  that  death  was  caused  b}^  suicide,  if  made  under,  a  mis- 
apprehension of  the  facts,  will  not  estop  the  beneficiary  from 
proving  that  death  was  not  caused  Ijy  suicide.^^  If  a  widow  has 
jnade  a  sworn  statement  in  the  proofs  of  death  that  her  husband 

Lodge  No.  4,  Independent  Ord.  B'nai  Hale  v.  Life  Indemnitv  &  Inve=;t- 
B'rith,  171  Cal.  27,  152  Pac.  731.  ment  Co.  65  Minn.  548,  68  N.  W. 
Evidence  of  declarations  to  com-  182;  Rens  v.  Northwestern  Mutual 
mit  suicide;  actions  on  insurance  pol-  Relief  Assoc.  100  Wis.  266,  75  N. 
icies  see  note  L.R.A.1916D,  p.  822,  W.  991.  And  see  Fidelity  Mutuai 
where  it  is  said  that  the  formulation  Life  Assoc,  v.  Miller,  92  Fed.  63,  34 
of  any  general  rule  from  the  deei-  C.  C.  A.  211,  63  U.  S.  App.  717; 
sions  upon  this  question  in  insurance  Georgia  Life  Ins.  Co.  v.  McCranie,  12 
cases  is  impracticable.  Many  of  the  Ga.  App.  855,  78  S.  E.  1115. 
cases  which  admit  or  exclude  the  dec-  ^  Life  Ins.  Co.  of  Virginia  v.  Hair- 
larations  in  the  particular  case  do  ston,  108  Va.  832,  128  Am.  St.  Rep. 
so  upon  the  theory  that  the  declara-  989,  62  S.  E.  1057. 
tions  are  or  are  not  a  part  of  the  ^^  Sargent  v.  Home  Benefit  Assoc, 
res  gestae,  citing  Rogei's  v.   Manhat-    35  Fed.  711. 

tan  Life  Ins.  Co.  138  Cal.  285,  71  ^^  Leman  v.  Manhattan  Life  Ins. 
Pac.  348;  Jenkin  v.  Pacific  Mutual  Co.  46  La.  Ann.  1189,  24  LR.A  589 
Life  Ins.  Co.  131  Cal.  121,  63  Pac.  49  Am.  St.  Rep.  348,  15  So.  388. 
180;  Ross-Lewin  v.  Germania  Life  See  also  Metropolitan  Life  Ins.  Co. 
Ins.  Co.  20  Colo.  App.  262,  78  Pac.  v.  People's  Trust  Co.  117  Ind.  578^ 
305;  Suteliffe  v.  Iowa  State  Travel-  41  L.R.A.(N.S.)  285,  98  N.  E.  513. 
ing  Men's  Assoc.  119  Iowa,  220,  97  As  to  conclusiveness  of  proofs  of 
Am.  St.  Rep.  298,  93  N.  W.  90.  Sev-  loss  as  to  cause  of  death,  see  note  in 
eral  cases,  however,  appear  to  sustain   44  L.R.A.  853. 

a  somewhat  broader  view  than  this,       ^^  Metropolitan    Life    Ins.    Co.    v. 
and  favor  the  competency  of  the  dec-   People's  Trust  Co.  117  Ind.  578,  41 
larations  as  original  evidence,  if  they   L.R.A. (N.S.)  285,  98  N.  E.  513. 
are    made   under  circumstances   pre-        ^^  Supreme      Lodge      Knights      of 
eluding  any  suspicion  of  misrepresen-    Pythias  v.  Beck,  181  U.  S.  49,  45  L. 
tation,  and  are  not  too  far  removed  in    ed.  741,  21  Sup.   Ct.  532.     Cited  m 
point  of  time  and  sequence  from  the   Hassencamp   v.   Mutual  Benefit  Life   • 
death  of  the  assured  to  justify  any   Ins.  Co.,  120  Fed.  475,  476,  56  C.  C. 
reasonable   inference   that   his   deatli   A.   625,  626;   Supreme  Tent  Knight 
was  the  execution  of  such  alleged  de-   of  Maccabees  of  the  "World  v.  Stens- 
clared  intent.   Citintj  Klein  v.  Kniglits   land,  206  III.  124,    131,    99    Am.    St. 
&  Ladies  of  Securitv,  87  Wash.  179,   Rep.  337,  68  N.  E.  1098. 
L.R.A.1916B,  p.  816,  151  Pac.  241; 
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I'onnnittod  suicide  wliile  insano.  sho  is  estopped  from  showing 
that  it  was  made  on  the  strength  of  what  she  had  been  to'ld  by 
others;  but  she  uiny  show  that  jioison  was  taken  by  mistake." 
§  3775.  Insanity:  presumption  against:  evidence  of. — A  person 
is  presuuiod  to  be  sane,  and  though  the  insured  may  bo  shown  to 
have  eouuuitted  suicide,  insanity  will  not  be  jiresumed  therefrom,^^ 
aUhough  it  has  been  hchl  that  the  fact  of  self-destruction  removes 
the  general  presumption  as  to  sanity,^®  from  the  fact  that  many, 
if  not  most,  of  the  [)ersons  who  destroy  their  own  lives  are  insane 
at  the  time.^'  It  is  also  presumed  that  the  holder  of  a  benefit 
certificate  was  sane  at  the  time  he  committed  suicide;"  and  the 
question  of  sanity  or  insanity  of  such  member  is  of  material 
weight  upon  the  question  of  his  suicide."  The  Inirdcn  of  proving 
insanity  is  upon  the  party  afhrming  it,^^  and  opinions  of  witnesses 
based  upon  their  observations  of  the  mental  condition  of  the 
insured  previous  to  the  suicide,  and  not  founded  upon  knowledge 
or  observation  of  his  acts  or  condition  at  the  time  of  suicide,  have 
no  tendency  to  prove  that  the  killing  was  involuntary.^  So  opin- 
ions of  unprofessional  witnesses  as  to  whether  the  insured  would, 
if  sane,  certain  facts  existing,  have  taken  his  own  life  are  not 
competent.^     But  evidence  of  the  disposition,  education,  and  sur- 

"  Baehmeyer    v.    Mutual    Reserve  "  Coffey  v.  Home  Life  Ins.  Co.  44 

Fund  Ute  Ins.  Assoc.  82  Wis.  255,  How.  Prae.  481,  35  N.  Y.  Super.  Ct. 

52  K  W.   101.      See   also   Keels   v.  314. 

:\IutuaI  Reserve  Fund  Life  Assoc.  29  "  Doubtful  as  a  matter  of  law,  see 

Fed.  198.  chapter  LXX.   lierein. 

"  Weed  v.  Mutual  Benefit  Life  Ins.  "  Royal  Circle  v.  Achterrath,  204 

Co.  70  N.  Y.  561,  9  Jones  &  S.   (N.  HI.  549,  63.  L.R.A.  452,  98  Am.  St. 

Y.)   476.     See  also  Meachim  v.  New  Rep.  224,  68  N.  E.  492. 

York    State    Mutual    Benefit    Assoc.  "  Van  Norman  v.  Modern  Brother- 

120  N.  Y.  237,  24  N.  E.  283 ;  McCIure  bood  of  America,  143  Iowa,  536,  121 
V.   Mutual   Life   Ins.    Co.   55   N.   Y.  N.  W.  1080. 

651,  Mr.  Justice  Miller,  in  the  ease  ^o  pjia^ienhauer   v.    Germania   Life 

of  Terry  v.  Life  Insurance  Company,  Ins.    Co.   7   Heisk.    (Tenn.)    567,   19 

in    his    charge    to    the    jury    says:  Am.  Rep,  623 ;  Terry  v.  Life  Ins.  Co. 

''There   is   no    presumption    of    law,  1  Dill.   (U.  S.  C.  C)  403,  Fed.  Cas. 

prima  facie  or  otherwise,  that  self-  No.  13,839. 

destruction  arises  from  insanity:"  1  On  presumptions  and  burden  of 
Dill.  (U.  S.  C.  C.)  403,  Fed.  Cas.  No.  proof  as  to  sanity  of  insured,  see  note 
13,839,  aff'd  15  Wall.  (82  U.  S.)  580.  in  35  L.R.A.  263. 
21  L.  ccl.  236.  See  also  Knickerbock-  ^  Streeter  v.  Western  Union  Mut- 
er Life  Ins.  Co.  v.  Peters,  42  Md.  ual  Life  &  Accident  Soe.  of  U.  S.  65 
414;  Van  Norman  v.  Modern  Broth-  Mich,  199,  8  Am.  St.  Rep.  882,  31 
erbood  of  America,   143   Iowa,   536,  N.  W.  779. 

121  N.  W.  1080.    See  Supreme  Coun-  ^  St.  Louis  Mutual  Life  Ins.  Co.  v. 
cil  Roval  Arcanum  V.  Pels,  209  111.  33,  Graves,  6  Bush   (Ky.)   268. 

70  N."^E.  697.     See  §  2658  herein. 
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roimdings  of  the  insured,  and  his  condition  financially  and  phy^-i- 
cally,  and  further  evidence  of  a  change  in  his  physical  condition 
and  appearance  a  few  weeks  prior  to  his  death,  complaints  by  him 
of  pains  in  his  head,  and  his  actions  in  general  as  remarked  upon 
by  strangers,  are  admissible  upon  the  question  of  insanity.' 

§  3776.  Proof  of  matter  in  defense:  life  insurance:  burden  of 
proof:  character. — If  the  defendant  relies  upon  forfeiture  as  a 
defense,  claiming  such  result  from  a  neglect  by  the  insured  of 
liis  religious  duties,  the  burden  of  proof  is  upon  the  society  to 
show  such  fact  clearly  by  the  evidence,*  and  where  the  defense 
is  cancelation  of  the  policy,  the  burden  of  proving  cancelation  is 
upon  the  company .^ 

in  most  cases  the  answers  in  the  application  are  made  warranties, 
and  where  the  insurer  relies  as  a  defense  upon  the  fact  that  such 
answers,  or  a  part  of  them,  were  untrue,  the  burden  of  proving 
such  fact  is  upon  the  defendant.  The  questions  and  answers  in 
the  applications  are  numerous,  and  it  would  be  a  hardship  to  place 
upon  the  insured  the  burden  of  proving  that  every  answer  which 
he  has  made  to  the  questions  asked  him  is  true.  On  the  other 
hand,  the  insurer,  if  he  believes  that  certain  answers  are  untrue, 
is  put  to  no  disadvantage  in  being  required  to  prove  in  what 
particulars  they  are  untrue.  And  in  many  instances  such  a  defense 
amounts  substantially  to  a  charge  of  fraud  which  the  law  will 
not  presume,  and  consequently  the  person  affirming  it  must  prove 
the  same.^    If  it  is  claimed  that  the  answers  written  in  the  appli- 

3  Blaekstone   v.    Standard   Life   &  147,  21  Ins.  L.  J.  31,  rev'g  26  N.  Y. 

Accident  Ins.   Co.   74  Mich.  592,   3  St.  Rep.  983,  and  aff'g  25  N.  Y.  St. 

L.R.A.  486,  42  N.  W.  156.    Where  a  Kep.  728. 

person    who    had    committed   suicide  ^  United  States. — Piedmont  &  Ar- 

had  written  a  letter  just  before  tak-  lington  Life  Ins.  Co.  v.  Ewing,  92  U. 

ing  his  life,  requesting  that  the  re-  S.  377,  23  L.  ed.  610;  Insurance  Co. 

volver  with  which  he  was  going  to  v.  Gridley,  100  U,  S.  614,  25  L.  ed. 

shoot  himself  should  be  saved  for  his  746. 

boy  as  a  keepsake,  and  stating  also  Illinois. — Grange  Mill  Co.  v.  West- 

that   a  voice  which  he  thought  was  ern  Assur.  Co.  118  111.  396,  9  N.  E. 

his  mother's  was  calling  him  to  die,  274. 

such   letter   was   held   admissible   as  Indiana.  —  Northwestern  Mutual 

an  evidence  of  insanity:  Meachim  v.  Life  Ins.   Co.  v.   Hazelett,   105  Ind. 

New     York     State     Mutual     Benefit  212,  55  Am.  Rep.  192,  4  N.  E.  582,  2 

Assoc.  46  Hun   (N.  Y.)  363,  365.  West.  Rep.  690. 

*  Matt  v.  Roman   Catholic  Mutual  Kentucky. — Southern  Life  Ins.  Co. 

Protective  Soc.  70  Iowa,  455,  30  N.  v.  Booker,  9  Heisk.    (Ky.)    606,  24 

W.  799.  Am.  Rep.  344. 

^  Crown  Point  Iron   Co.  v.  Mtna.  Massachusetts. — Clark  v.  Hamilton 

Ins.  Co.  and  Five  Othere   (N.  Y.  S.  Mutual    Life   Ins.    Co.    9    Gray    (75 

C.  1891)  40  N.  Y.  St.  Rep.  426,  127  Mass.)  148. 

N    Y    608,  28  N.  E.  653,  14  L.R.A.  Kew  Jersey. — Trenton  Mutual  Life 

6187 


§  3776  JOYCK  ON  INSURANCE 

cation  were  written  therein  unknown  to  the  insured,  and  were  not 
given  by  him,  though  he  signed  the  application,  the  burden  of 
proof  is  uix)n  the  party  alVu-niing  such  facts.'  And  as  supporting 
the  above  statement  the  following,  per  Wheeler,  J.,  in  a  Connecti- 
cut case  decided  in  1912,  is  pertinent :  ''As  to  all  conditions  prece- 
dent the  plaintiff  sustains  the  burden  of  proof.^  Because  of  the 
practical  inconvenience  of  compelling  proof  of  all  the  conditions 
precedent  in  a  policy  of  insurance,  the  plaintiff  under  our  rule 
may,  upon  proof  of  his  interest,  the  issuance  of  the  policy  to  him, 
the  loss  and  compliance  with  the  proofs  of  loss,  rest  upon  the  legal 
presumption  that  these  conditions  are  prima  facie  established 
and  the  case  made  out.  Thereupon  the  defendant  may  offer  its 
proof  of  the  several  bread les  which  it  may  have  pleaded,  and 
these  the  plaintiff  may  in  turn  rebut.  This  burden  of  proof  never 
shifts.  Upon  the  whole  evidence  it  is  where  it  was  at  the  begin- 
ning, upon  the  plaintiff,  to  prove  his  compliance  with  the  terms 
and  conditions  precedent  of  the  policy.  The  plaintiff  sustains 
this  burden  as  to  the  conditions  not  specifically  put  in  issue  by 
the  defense  by  proof  of  his  interest,  the  issuance  of  the  policy 
to  him,  the  loss,  and  his  compliance  with  the  proofs  of  loss;  as 
to  those  put  in  issue  by  the  defense  he  sustains  the  burden  of 
proof  as  in  any  case."  ^ 

So  where  a  policy  provides  that  statements  made  by  the  assured 
in  his  application  as  to  existing  facts  relating  to  his  health  and 
habits  are  to  be  regarded  as  warranties,  the  burden  of .  proving 
their  truth  does  not  rest  upon  the  plaintiff  in  a  suit  upon  the 
policy,  but  upon  the  defendant  who  alleges  a  breach  of  them.^° 
And  where  insurer  resists,  on  the  ground  of  forfeiture,  the  payment 
of  a  loss  against  which  it  has  insured,  it  must  show  both  that 
its  policy  or  written  contract  contains,  either  in  express  terms 
or  by  clear  implication,  some  provision  forfeiting  the  policy  in 
specified  contingencies,  and  also  that  the  contingency  has  arisen. ^^ 

&  Fire  Ins.  Co.  v.  Johnson,  24  N.  J.  ^  Citing  Hennessy  v.  Metropolitan 

L.  (4  Zab.)  576.  Life  Ins.  Co.  74  Conn-.  699,  52  Atl. 

New   York.  — •  Jones  v.   Brooklyn  490 ;  Vincent  v.  Mutual  Reserve  Fund 

Life  Ins.  Co.  61  N.  Y.  79;  Murrav  Life   Assoc.   77   Conn.   281,   287,   58 

V.  New  York  Life  Ins.  Co.  85  N.  Y.  Atl.  963. 

236.  ^  Benanti  v,  Delaware  Ins.  Co.  86 

South    Carolina. — Roach    v.    Ken-  Conn.  15,  84  Atl.  109,  41  Ins.  L.  J. 

tucky  Mutual  Security  Fund  Co.  28  1625. 

S.  C.  431,  6  S.  E.  286.  ^°  Supreme  Council  of  Royal  Ar- 

Wisconsin.- — Redman  v.  ^^tna  Ins.  canum  v.  Brashears,  89  Md.  624,  73 

Co.  49  Wis.  431,  4  N.  W.  591.  Am.  St.  Rep.  244,  43  Atl.  866. 

7  Fletcher  v.  New  York  Ins.  Co.  3  "  Schaeffer  v.  Farmers'  I\Iut.  Life 

McCrarv  (U.  S.  C.  C.)   603,  11  Fed.  Ins.  Co.  80  Md.  563,  45  Am.  St.  Rep.. 

377,  14  Rep.  846.  361,  31  Atl.  317. 

6188 


EVIDENCE  §  3776 

Under  a  Rhode  Island  decision  the  falsity  of  answers  in  an  appli- 
cation for  life  insurance  may  be  shown  under  the  general  issue. ^^ 
And  if  it  is  expressly  covenanted,  in  an  application  for  a  life 
policy,  as  a  condition  of  liability,  that  the  statements  and  declara- 
tions made  in  the  application  are  true,  and  the  truth  of  such  state- 
ments forms  the  basis  of  the  contract,  the  policy  making  the 
answers  and  statements  in  the  application  a  part  of  the  contract, 
the  burden  of  proving  their  truth,  in  an  action  on  the  policy,  rests 
upon  the  plaintiff,  on  the  principle  that  a  party  cannot  recover 
upon  a  conditional  contract  until  he  shows  that  he  has  complied 
Avith  the  conditions.^^  And  where  the  company  claims  that  the 
statement  by  the  insured  that  his  habits  of  life  were  temperate  is 
untrue,  testimony  is  admissible  by  witnesses  that  they  had  seen 
the  applicant  drink  more  than  once,  and  a  witness  may  be  asked 
whether  he  ever  saw  the  applicant  under  the  influence  of  liquor.^* 
And  under  the  defense  of  misrepresentations  as  to  health,  evidence 
is  admissible  that  when  assured  made  the  application  he  had  a 
lingering,  progi'essive  disease  and  also  that  said  disease  continued 
until  his  death. ^^  But  the  fact  of  mailing  a  letter  from  Colorado 
in  the  winter  time  shortly  after  making  his  application  for  insur- 
ance, does  not  prove  that  assured  had  falsely  stated  in  said  appli- 
cation that  he  had  never  suffered  with  consumption.^^  If  the 
defendant  avers  a  failure  to  pay  assessments,  the  burden  of  proof 
is  upon  him  to  establish  such  failure.^''^  Again,  where  the  companv 
pays  a  loss  and  then  sues  to  recover  it  back  upon  the  ground  of 
fraud  and  misrepresentation,  the  burden  rests  upon  the  companv 
to  prove  such  a  fact.^^  And  if  the  company  relies  upon  the  defense 
of  fraudulent  destruction  of  property  evidence  of  the  good  char- 
acter of  plaintiff  as  to  morality  and  honesty  is  not  admissible. ^^ 
Evidence  of  the  health  and  habits  of  insured  after  the  contract 
of  insurance  is  complete  is  no  longer  material.^" 

12  Leonard  v.  State  Mutual  Life  Life  Jus.  Co.  97  S.  Car.  164,  81  S. 
Assurance   Co.   24   R.   I.   7,  96  Am.    E.  497. 

St.  Rep.  698,  51  Atl.  1049.  ^^  Scofield's  Admx.  v.  Metropolitan 

13  Sweeney  v.  Metropolitan  Life  Life  Ins.  Co.  79  Vt.  161,  64  Atl. 
Ins.  Co.  19  R.  I.  171,  38  L.R.A.  297,    1107. 

61  Am.  St.  Rep.  751,  36  Atl.  9.  "  Tobin  v.  West  Mutual  Aid  Soc. 

1*  United     Brethren     Mutual     Aid   72  Iowa,  261,  33  N.  W.  663. 
Soc.  V.  O'Hara,  120  Pa.  St.  256,  12        "  i\iutual  Life  Ins.  Co.  v.  Wager, 
Cent.  Rep.  682.     See  also  Boisblane    27  Barb.  (N.  Y.)  354. 
v.    Equitable   Life    Ins.    Co.    34    La.        ^^  Continental  Ins,  Co.  v.  Jachnich- 
Ann.  1167.  en,  110  Ind.  59,  10  N.  E.  636. 

1^  Nopsker  v.  Supreme  Council  of  ^°  Life  Ins.  Co.  of  Virginia  v.  Hair- 
Royal  Arcanum,  215  Pa.  631,  64  Atl.  ston,  l08  Va.  832,  128  Am.  St.  Rep. 
788.      See   Ledford   v.   Metropolitan   989,  62  S.  E.  1057. 
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§  3777.  Proof  of  matters  in  defense:  fire  insurance:  burden  of 
proof:  increase  of  risk:  breach  of  conditions. —  If  the  insurer  ill 
defense  to  an  action  upon  the  policy  asserts  a  breach  of  any  of 
the  conditions  therein,  it  has  the  burden  of  proof  to  show  that  such 
condition  was  in  the  policy  and  the  breach  thereof;^  and  the 
reasons  which  have  been  given  in  support  of  a  like  rule  in  life 
policies  apply  here.^  So  a  stipulation  that  "in  case  of  the  fall  of  the 
building  all  insurance  by  this  policy  shall  immediately  cease" 
is  a  condition  subsequent,  and  not  an  exception,  and  the  burden 
of  showing  that  it  became  operative  before  loss  is  upon  the  insurer, 
especially  so  where  it  is  not  in  the  descriptive  part  of  the  policy, 
but  is  among  the  provisos;  and  it  is  immaterial  that  the  clause 
''except  as  hereinafter  provided"  is  inserted  in  the  descriptive  part 
of  the  policy.^  So  it  is  incumljent  upon  the  defendant  alleging 
an  increase  of  risk  to  prove  the  same,  and  he  must  establish  it  by 
clear  preponderance  of  proof .^  But  proof  of  a  change  of  risk 
is  not  proof  of  an  increase  of  hazard,  without  it  appears  that  the 
change  has  increased  the  hazard.^  Again,  where  the  application 
stated  that  one  stove  was  in  use  in  the  building  and  subsequently, 
without  notice  to  the  insurer,  another  was  put  in,  it  was  held 
that  the  company  must  clearly  show  that  the  second  stove  increased 
the  risk.^  So  the  burden  is  upon  defendant  to  prove  that  there 
was  such  a  change  of  occupancy  as  to  avoid  the  policy.''^  And 
where  the  company  depends  upon  the  gTound  of  a  change  of  use 
of  the  insured  premises,  evidence  is  admissible  on  the  part  of 
the  insured  that  such  change  greatly  decreased  the  risk.^     Again, 

^  Mistilslii  V.  German  Ins.  Co.  64  Ins.  Co.  52  Me.  180.  In  an  action  up- 
Minn.  366,  67  N.  W.  80 ;  Clinton  v.  on  a  policy  of  insurance  upon  a  saw- 
Norfolk  Mutual  Fire  Ins.  Co.  176  mill  the  company  pleaded  that  a 
Mass.  486,  50  L.R.A.  833,  79  Am.  St.  planing  machine  was  so  used  there- 
Rep.  325,  57  N.  W.  998.  in   as  to   increase  the  risk.     It  ap- 

2  See  §  3776  herein.  peared   from   the   evidence   that    the 

3  Western  Assurance  Co.  v.  J.  H.  machine  was  in  the  miU  when  the 
Mohlman  Co.  83  Fed:  811,  28  C.  C.  policy  was  issued,  and  that  there  was 
A.  157,  51  U.  S.  App.  577,  40  L.R.A.  no  attempt  at  concealment.  The  de- 
561.  fense  was  held  insulficient ;  the  com- 

«  Greenlee  v.  North  British  &  Mer-  p^ny   simply  set   up   an  increase   of 

cantile   Ins.   Co    102   Iowa,  42/     6.J  risk  without  averring  false  represen- 

Am.   St.   Rep.   44o,   71   N.    \V.   53i;  tations  or  breach  of  warranty.    Whit- 
Lattomus   v^    Farmers    Mutual    Fire  ^.   gj^^j,  ^.^^^^  j^^^  ^g 

Ins.  Co.  3  Houst.     Del.)   ^04;  New-  g/     ^^^  3     ^^,^  ^^  (9  Hun)  N.  Y. 

r""  r-   l^'^r^n    193  "  117,  28  Am   Rep.  116! 

Ins.  Co.  17  Minn.  12,6.  '  ^ 

5  Greenlee  V.  North  British  Mercan-  ^Silver  v.  London  Assur.  Corp. 
tile  Ins.  Co.  102  Iowa,  427,  63  Am.  61  Wash.  593,  112  Pac.  666,  40  Ins. 
St.  Rep.  455,  71  N.  W.  534.  L.  J.  479. 

6  Newhall   v.    Union    Mutual   Fire  ^  Smith   v.   Mechanics'  &   Traders 
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if  a  building  is  described  in  the  application  as  a  "general  sales- 
room/' and  the  policy  waiTants  that  the  application  contains  a 
full  statement  of  all  the  facts  concerning  the  risk,  evidence  is 
admissible  to  show  that  the  building  was  used  as  a  residence,  thus 
increasing  the  risk.^  So  the  ])urden  is  upon  assurer  to  disprove 
ownership  of  property  by  assured.^"  And  the  insurer  must  prove 
an  increase  of  risk,  but  in  case  of  erection  of  a  contiguous  build 
ing  it  is  a  matter  for  the  juty  whether  such  building  increased 
the  risk.^^  So  where  a  policy  on  a  stock  of  goods  contains  a 
clause  that  the  policy  shall  be  void  "if  the  hazard  be  increased 
by  any  means  within  the  control  or  knowledge  of  the  insured,"' 
the  question,  in  an  action  upon  the  policy,  after  a  loss  by  fire,  as 
to  whether  the  seemingly  necessary  use,  by  the  insured,  of  inflam- 
mable sulphur  candles  to  fumigate  his  store  building  was  an 
increase  of  the  hazard  within  his  "control  or  knowledge"  is  a 
question  of  fact  to  be  determined  by  a  jury  from  the  evidence: 
and  the  trial  .court's  refusal  to  submit  to  the  jury  the  question 
whether  the  hazard  was  increased  by  the  use  of  such  fumigators 
of  error,  although  it  does  submit  the  question  as  to  whether  the 
fire  was  caused  bj''  the  fault  or  negligence  of  the  insured,  as  the 
latter  question  is  not  equivalent  to  the  former  one.^^  And  whether 
certain  machinery  included  in  a  mortgage  of  real  estate  is  personal 
property,  so  that  its  mortgage  constitutes  a  breach  of  the  condition 
in  the  policy  against  personal  property  being  or  becoming  encum- 
bered by  a  chattel  mortgage,  is  a  question  respecting  which  the 
insurer  must  assume  the  burden  of  proof,  where  the  character  of 
such  machinery  is  such  that  it  may  be  a  part  of  the  realty.  ^^ 
If  the  defendant  fails  to  put  in  his  defense  by  reason  of  the 
failure  of  the  insured  to  make  out  his  case  upon  the  same  being 
sent  back  by  reason  of  error,  it  is  held  that  the  defendant  may  then 
1)6  allowed  to  introduce  his  defense.^* 

§  3778.  Evidence  of  other  insurance. — If  the  insurer  pleads  the 
violation  of  the  condition  as  to  other  insurance  in  defense  the  bur- 
den of  proof  is  upon  him  to  establish  such  fact,^^  and  parol  evidence 

Fire  Ins.  Co.  32  N.  Y.  399,  29  How.  Ins.  Co.  91  Wis.  530,  51  Am.  St.  Rep. 

Prac.  384.  919,  65  N.  W.  54. 

^  Warshawky    v.    Anchor    Mutual  ^^  Morotock    Ins.    Co.    v.    Rodefer, 

Fire  Ins.  Co.  98  Iowa,  221,  67  N.  W.  92  Va.  747,  53  Am.  St.  Rep.  846,  24 

237.  S.  E.  393. 

^^  Gate     City    Fire     Ins.     Co.     v.  ^*  Hanover  Fire  Ins.  Co.  v.  Lewis, 

Thornton,  5  Ga.  App.  585,  63  S.  E.  28  Fla.  209,  10  So.  297. 

638.  ^^  Catlin  v.  Springfield  Fire  &  Ma- 
li Ritter  V.   Sun   Mutual   Ins.   Co.  rine  Ins.  Co.  1  Sum.   (U.  S.  C.  C.) 

40  Mo.  40.  434,  Fed.  Cas.  No.  2,522 ;  North  Brit- 

12  Pool    V.    Milwaukee,    Mechanics  i.sh    &   Mercantile    Fire   Ins.    Co.    v. 
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iis  adinistjible  in  many  cases  to  show  that  prior  insurance  does 
not  in  fact  cover  the  same  property  as  is  insured  by  a  subsequent 
policy.^®  And  where  insurance  was  effected  upon  <>;o()ds  and 
merchandise  contained  in  a  certain  building,  and  a  subsequent 
poHcy  was  issued  upon  a  stock  of  merchandise  contained  in  "the 
chambers"  of  the  same  buildinc;.  it  was  held  that  the  goods  in 
"tlie  chambers"  having  been  destroyed  by  fire  parol  evidence  was 
admissible  in  order  to  explain  the  latent  ambiguity  in  the  policies 
as  to  what  merchandise  each  was  intended  to  cover,  and  to  show 
that  it  was  not  intended  by  the  first  policy  to  cover  goods  in  "the 
rhaml^ers."  "  So  parol  evidence  is  also  admissible,  in  an  action 
for  contribution  between  different  insurers,  to  show  that  the  subse- 
quent policies  do  not  include  the  same  goods  as  are  covered  by 
the  prior  insurance.^^  But  where  insured  goods  are  removed  and 
])laced  in  a  building  with  goods  already  covered  by  a  policy  which 
might  be  construed  as  covering  part  of  the  removed  goods,  it  may 
be  shown  by  parol  evidence  that  there  is  in  fact  no  double' insur- 
ance.^^ If  the  policy  is  conditioned  to  be  void  in  case  of  other 
insurance  without  consent  indorsed  on  the  policy,  oral  evidence  is 
inadmissible  to  show  that  the  company  at  the  time  of  the  issuance 
of  the  policy  knew  that  there  was  other  insurance  outstanding.^" 
And  parol  evidence  of  conversations  between  the  parties  either 
prior  to  or  contemporaneous  with  the  delivery  of  the  policy  is 
inadmissible  to  show  a  waiver  of  such  condition.^  But  parol 
evidence  of  acts  on  the  part  of  the  insurer  subsequent  to  the  issu- 
ance of  the  policy  is  admissible  in  proof  of  a  waiver.^  If  insured 
in  avoidance  of  the  defense  of  other  insurance  sets  up  that  insurer's 
agent  was  advised  and  .had  knowledge  of  the  existence  thereof 
prior  to  the  execution  and  delivery  of  the  policy  the  burden  rests 
Lipon  said  insured  to  prove  the  matter  as  alleged.^     If  the  policy 

Steiffer,  124  111.  81,  16  N.  E.  95,  14  20  gg  ^eld  in  Batehelder  v.  Queen 

West.  Rep.  142;  Russell  v.  Fidelity  Ins.  Co.  135  Mass.  449. 

Fire  Ins.  Co.  84  Iowa,  93,  50  N.  W.  ^  Madison  Ins.   Co.  v.   Fellowes,  1 

540;  Folb  v.  Phcenix  Ins.  Co.  109  N.  Disn.    (Ohio)   217;  Barrett  v.  Union 

C.  568,  13  S.  E.  798.  Mutual  Ins.  Co.  7  Cush.   (61  Mass.) 

^^  Russell  V.  Fidelity.  Fire  Ins.  Co.  175. 
84  Iowa,  93,  50  N.  W.  546.    See  Ha-  On  the  parol  evidence  rule  as  to 
ley  v.  Dorchester  Mutual  Ins.  Co.  1  varying  or  contradicting'  written  con- 
Allen  (83  Mass.)  536.  tracts  as  affected  by  the  doctrine  of 

^"^  Storer   v.   Elliott   Fire  Ins.   Co.  waiver  or  estoppel  as  applied  to  pol- 

45  i\Ie.  175.  icies    of   insurance,   see    note    in    16 

"Richardson  v.  Home  Ins.  Co.  47  L.R.A.(N.S.)  1165. 

N.  y.  Sup.  Ct.  138.  2  Pechnar  v.   Phcenix  Ins.   Co.   65 

^IMadison  Ins.   Co.  v.  Fellowes,  1  N.  Y.  195. 

Holmes  (U.  S.  C.  C.)  287,  Fed.  Cas.  3  Western    National    Ins.     Co.    v. 

No.  9,305,  3  Ins.  L.  J.  55.  Marsh,  34  Okla.  414,  42  L.R.A.(N.S.) 
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requires  that  consent  to  other  insurance  be  indorsed  upon  the 
polic}',  and  the.  agent  had  received  notice  of  other  insurance  but 
did  not  indorse  such  consent,  and  renewed  the  policy  upon  iis 
expiration  it  was  held,  nevertheless,  that  there  was  a  waiver.*  But 
indetinite  conversation  will  not  of  itself  be  sufficient  to  constitute 
a  waiver.*  Where  at  the  time  of  the  issuance  of  a  policy  there 
was  more  insurance  upon  the  property  than  its  terms  permitted, 
and  the  insurer  was  referred  to  certain  sources  of  information  easy 
of  access  where  the  exact  amount  of  otlier  insurance  could  have 
been  ascertained,  it  was  held  that  there  was  evidence  tending  to 
show  a  waiver  of  the  condition,  the  sufficiency  of  which  was  a 
question  for  the  jury.^  Policies  issued  by  different  companies 
without  any  relation  to  each  other  are  independent  contracts,  and 
a  policy  issued  by  one  company  is  not  admissible  to  vary  or  explain 
the  terms  of  the  other.'  In  an  action  by  the  administratrix  of 
the  insured  upon  a  life  policy  the  defendant  company  cannot  prop- 
erly question  the  plaintiff  as  to  another  policy  in  another  company- 
held  by  the  deceased,  and  as  to  the  payment  of  premiums  thereon.^ 
If  it  appears  in  the  proofs  of  loss  that  there  was  other  insurance 
on  the  property  at  the  date  of  the  policy  contrary  to  stipulation, 
the  insured  is  nevertheless  not  estopped  from  showing  that  such 
statement  is  a  mistake.^    Again,  where  the  secretary  of  the  insurer 

991,    12.5    Pac.    1094,    41    Ins.    L.    J.  be  a  change  of  the  day  and  no  writ- 

1726.  ing   be   taken?     I   think   not,   and   I 

*  Carrugi  v.  Atlantic  Fire  Ins.  Co.  think  these  stipulations  stand  on  the 

40   Ga.   135,  2  Am.   Rep.  567.     The  same  footing.     It  is  an   attempt   to 

court,  per  McCay,  J.,  said :  "Parties  change  the  rules  of  evidence,  to  make 

may  stipulate  as  they  please  in  their  a  new  law  to  regulate  the  proceedings 

contract.^  as  to  the  several  rights  and  of  the  court.     .     .     .    This  is  a  simple 

obligations  of  each,  but  the  mode  by  attempt  to  change  the  mode  by  which 

which  it  shall  be  proven  whether  or  the  courts  should  arrive   at   whether 

not  there  has  been  a  breach  or  per-  there    has    been    a    performance    or 

formance  of  those  stipulations  is  mat-  breach  of  the  contract." 

ter  to  be  regulated  by  law  and  not  *  New  Orleans  Ins.  Assoc,  v.  Grif- 

by    the    stipulation    of'    the    parties,  fin,  66  Tex.  232, 18  S.  W.  505. 

Whether  parol  evidence  is  admissible  ®  North   British   &   Mercantile   Ins. 

to  ])rove  the  facts  or  whether  they  can  Co.  v.  Steiger,  124  111.  81,  16  N.  E. 

be  proven  by  writing,  it  seems  to  me  95. 

is   regulated"  by   law   on   grounds   of  '  Westinghouse     Electric      Co.     \\ 

pu1)lic  policy  and  for  the  public  con-  Western  Assur.  Co.  42  La.  Ann.  28.  < 

venience,  and  is  not  matter  of  stipu-  So.  73. 

lation.     .     .     .     Would  a  contract  to  ^  Murray     v.     Home     Ben.     Life 

be  performed  on  a  certain  day  stipu-  Assoc.  90  Cal.  402,  25  Am.  St.  Rep. 

lating  that  the  day  sliould  not  be  al-  133,  27  Pac.  309. 

tered  by  a  subsequent  contract  with-  ^  McMaster    v.    Insurance    Co.    of 

out   ])roof  in  writing  signed  by  the  North  America,  55  N.  Y.  222,  14  Am. 

obligee   l)ind   the   obligor   if   in   fact  Rep.    239.      See   New   York    Central 

for  a  new  consideration  there  should  Ins.  Co.  v.  Watson,  23  Mich.  486. 
Joyce  Ins.  Vol.  V.— 388.         6193 
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testillos  that  neither  he  nor  the  eonipany,  :jo  far  as  he  knows,  had 
notice  of  a  subsequent  insurance,  he  cannot  be.  asked  "As  the 
executive  otlicor  of  tlie  company,  would  you  have  consented  to  an 
additional  insiu'ancc  in  this  or  other  insin-ance  coni])any,  and  if 
not  why?"  ^^ 

§  3779.  Proof  of  matters  in  defense:  marine  insurance. — If  the 
insurer  relies  upon  a  breaili  of  warranty  as  a  defense,  he  must 
prove  the  same.  80  the  burden  of  proof  is  upon  the  underwriters 
if  they  rely  upon  a  deviation  in  avoidance  of  the  policy, ^^  and 
such  defense  is  siistained  by  proof  of  departure  from  the  voyage 
insured  or  a  delay  by  voluntary  act  not  justified  by  necessity. ^^ 
The  defendant  must  also  prove  illegality  of  the  voyage,  since  it 
will  be  jiresumed  legal  until  the  contrary  is  shown. ^^  If  the 
underwriter  relies  u})on  a  misrepresentation,  the  burden  of  proof 
is  upon  him  to  show  clearly  such  misrepresentation,^*  and  in  case 
of  concealment  the  burden  is  upon  the  underwriter  to  prove  the 
fact  concealed  and  that  it  was  material. ^^  In  England  and  the 
United  States  there  is  no  presumption  of  concealment  against 
the  assured  or  his  agent.  It  must  be  proven  in  all  cases. ^^  In  case 
of  the  destruction  of  papers  a  presumption  is  raised  in  behalf 
of  the  insurer  that  they  are  the  property  of  the  enemy. ^' 

For  the  purpose  of  showing  that  a  cargo  owner  had  been  paid 
for  his  loss,  and  to  connect  defendant  with  said  payment  evidence 
that  a  steamship  company'  had  been  sued  for  the  loss  and  had 
paid  it  to  the  cargo  owner,  who  had  contracted  with  said  company 
for  the  carriage  of  the  cargo,  is  admissible  in  an  action  on  a. marine 
policy  by  a  towing  company  to  recover  for  a  loss  of  said  cargo 
which  it  had  been  compelled  to  pay  a  transfer  company,  which 
latter  was  liable  to  said  steamship  company  against  whom  the 
assignee  of  the  owner  had  recovered  for  the  loss." 

^°  Eureka  Ins.  Co.  v.  Robinson,  56  ^^  Fiske   v.   New    England   Marine 

Pa.  St.  256,  94  Am.  Dec.  65.  Ins.  Co.  15  Pick.  (32  Mass.)  310.   See 

11  Tidmarsh  v.  AVashington  Fire  &  also    Tidmarsh    v.    Wa.shington    Fire 

Marine  Ins.  Co.  4  Mason   (U.  S.  C.  Marine  Ins.  Co.  4  Mason   (U.  S.  C. 

C.)   439,  Fed.  Cas.  No.  14,024.  C.)   439,  Fed.  Cas.  No.  14,024. 

As  to  change  of;  deviation  liberty  "2  Duer  on  Ins.   (ed.  1845)   432, 

clauses,  see  chapter  LXVI.(§§  2365  citing     Livingston     v.     Delafield,     3 

et  seq.)  herein.  Caines    (N.  Y.)   49.     See  arguments 

^2  2  Greenleaf  on   Evidence    (14th  of  counsel  in  this  case ;  Oliver  v.  New- 

ed.)  see.  403.  buryport  Ins.  Co.  3  Mass.  37,  3  Am. 

13  Thornton  v.  Lance,  4  Camp.  231 ;  Dec.  77. 

2  Greenleaf  on  Evidence   (14th  ed.)  "  The  PizaiTO,  2  Wheat.  (15  U.  S.) 

sec.  402.                    •         ■  227,   4   L.   ed.   226,   1    Greenleaf  on 

i^Davies  v.  National  Fire  &  Ma-  Evidence,  see.  37. 

rine  Ins.  Co.  of  New  Zealand,  L.  R.  ^^  Western    Assur.    Co.    v.    Chesa- 

App.   Cas.   485,  60   L.   J.  P.   C-.   73,  peake  Lighterage  &  Towing  Co.  105 

65-ij.  T.  560.  -   ■■-       '  •--'  ■'  Md.  232,  65  Atl.  637. 
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§  3780.  Misrepresentations:  materiality  of. — The  burden  of 
l»ioof  to  establish  the  materiality  of  a  misrepresentation  or  conceal- 
ment, as  well  as  the  fraudulent  intent  where  that  is  necessary, 
is  on  the  defendant.  And  the  fact  that  the  insured  has  failed 
to  mention  the  fact  of  other  insurance  does  not  shift  the  burden 
of  proof,  since  if  there  is  a  presumption  that  the  failure  of  the 
insured  to  mention  this  fact  was  intentional,  or,  in  other  words, 
fraudulent,  this  is  met  by  the  presumption  that  a  man  does  not 
make  a  fraudulent  misstatement.^^  It  is  held  that  the  insurer 
need  not  prove  that  a  misrepresentation  was  fraudulently  made,  it 
being  sufficient  to  prove  that  it  was  material  to  the  risk.  The 
burden  of  proof  is,  however,  upon  the  company  to  establish  the 
fact  that  a  misrepresentation  was  material.^"  So  in  the  absence 
of  fraudulent  intent,  the  burden  of  proof  is  on  the  insurer  to 
show  that  a  misrepresentation  by  the  insured  as  to  the  amount 
he  owed  on  a  mortgage  on  the  property  insured  was  material 
fo  the  risk.^  Again,  in  life  insurance  it  is  held  that  the  prelimi- 
nary circumstances  of  an  applicant  are  material  in  the  estimation 
of  the  risk,  and  that  the  medical  examiner  may  testify  as  to  the 
impression  produced  upon  his  mind  by  the  representation  of  the 
applicant  that  he  was  a  moneyed  man.^  Under  a  Virginia  statute 
no  answer  to  interrogatories  by  the  applicant  for  life  insurance 
vitiates 'the  policy  by  reason  of  any  warranty  in  the  application, 
unless  it  is  clearly  proved  that  the  answer  was  "willfully  false  or 
fraudulently  made,  or  that  it  was  material."  The  defense  of 
fraud  in  an  action  must  be  established  by  clear  and  satisfactory 
proof  such  as  to  overcome  the  presumption  of  innocence  of  moral 
turpitude  or  crime. ^ 

§  3780a.  Misrepresentations  as  to  age:  presumptions:  evidence. — 
A  presumption  exists  that  the  applicant  has  truly  stated  his  age 
in  the  absence  of  proof  to  the  contrary  and  the  burden  is  upon 
assurer  to  disprove  such  statement,^  and  such  presumption  is  not 
overcome  by  the  statements  made  in  proofs  of  death  furnished  bv 
one  of  the  beneticiaries  under  the  policy.^    This  presumption  will, 

^*  Peimsylvania    Mutual   Life   Ins.  ^  Valton    v.    National    Loan    Fund. 

Co.    V.    Mechanics'    Savings   Bank   &  Assur.    Soc.   4  Abb.   App.   Dec     (N  • 

Trust  Co.  72  Fed.  413,  19  C.  C.  A.  Y.)  437.                                                '   ', 

28eJ,  38  L.R.A.  33,  70.  3  Life  Ins.  Co.  of  Virginia  v.  Hair- 

2"  Carpenter  v.  American  Ins.  Co.  ston,  108  Va.  832,  128  Am    St   Kep 

1  Story  (U.  S.  C.  C.)  57,  Fed.  Cas.  989,  62  S.  E.  1057. 

No.  2,428;  Day  v.  Conway  Ins.  Co.  ^  O'Connell    v.    Supreme    Conclave 

:j2  Me.  (iO.  Knights  of  Damon,  102  Ga.  143,  28 

1  Home  Ins.  Co.  v.  Koob,  113  Ky.  S.  E.  282. 

360,  58  L.K.A.  58,  101  Am.  St.  Rep.  5  Yore  v.  Booth,  110  Cal  238,  52 

354,  68  S.  W.  453.  Am.  St.' Rep.  81,  42  Pac.  808. 
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liowover,  be  overcome  by  proper  evidence.^  Although  if  a  prima 
facie  case  is  made  sho.vvino-  Hie  statement  false  it  will  stand  until 
overcome  by  evidence  to  the  contrary.'  But  a  misstatement  as 
to  aue  is  not  established  by  in.  utlicient  evidence.^  A  prior  appli- 
cation for  life  insurance  in  another  insurance  company  made 
inider  conditions  of  a  nature  to  voucb  for  the  truthfulness  of  the 
representations  therein  contained,  in  wiiicb  tbe  date  of  the  birth 
of  the  insured  is  ditl'erent  from  that  given  in  the  application  for 
insurance  involved  in  the  ))resont  action  is  competent  evidence 
as   tending  to  cstaMisli   the  true   dat(>  of  such   bii'th.^ 

§  3781.  Evidence:  clause  in  policy  as  to  false  swearing  or  attempt 
at  fraud. — JMost  jtolicies  coniaui  a  clause  mai<in<j,  tb(^  ])olicy  void 
in  case  of  false  swearing  or  any  attempt  at  fraud.  So  overstating 
the  loss,  including  therein  goods  which  were  not  destroyed,  or 
falsely  stating  the  title-  to  the  property,  or  goods  or  overvaluation 
or  any  fact  showing  a  clear  intention  to  defraud  the  insurer,  is 
iidmissible  to  render  the  policy  void  under  this  clause.^"  kSo  it 
is  held  sufiicient  evidence  to  defeat  the  policy  if  the  insured  know- 
ingly and  falsely  states  in  his  proofs  of  loss  an  overvaluation  of 
the  property  with  an  intent  to  obtain  a  payment  in  excess  of  his 
loss.^^  AVhere,  however,  it  appears  that  there  has  been  an  attempt 
at  fraud,  or  an  intention  to  overvalue  the  property,  evidence  is 
admissible  to  show  that  it  was  done  by  mistake  or  error,  and  not 
intentionally;^^  and  the  verdict  of  a  jury  for  a  smaller  amount 

^  Butler  V.  Simrerae  Council  Catli-  Illinois. — Insurance    Co.   of  North 

olic    Benevolent'  Leoion,    60    N.    Y.  America  v.  McDowall,  50  111.  120,  91) 

Supp.   70,   43   App.'^  Div.   531.      See  Am.  Dec.  497. 

Log-ia  Supreme  De  Alianza  Hispano-  Kentucky. — Security    Ins.    Co.    v. 

Americana  v.   De  Aguirre,  14  Ariz.  Bronger,  6  Bush  (Ky.)  146. 

390,  129  Pac.  503,  42  Ins.  L.  J.  498.  Maine.— Wall  v.  Howard  Ins.  Co. 

'  Hartshorn    v.    Metropolitan    Life  51  Me.  32. 

Ins.  Co.  67  N.  Y.  Supp.  13,  55  App.  Michigan. — Security    Ins.     Co.    v. 

Div.  471.  Fay,  22  Mich.  467,  7  Am.  Rep.  670. 

^  Supreme     Conclave    Knights     of  Neio  Hampshire. — Hersey  v.  Mer- 

Damon  v.  Savior,  79  Miss.  62,  29  So.  rimac   County  Mutual  Fire  Ins.   Co. 

790.                 "  27  N.  H.  1J9. 

^  Tavlor  v.    Grand   Lodge   Ancient  New    York. — Livingston    v.    Dela- 

Order" United   Workmen,  101   Minn,  field,  3  Caines  (N.  Y.)  49. 

72,   11   L.R.A.(N.S.)    92n,   118   Am.  England.  —  Dickson  v.  Equitable 

St.  Rep.  606,  111  N.  W.  919.  Fire  Ins.  Co.  18  U.  C.  Q.  B.  246. 

On  admissions  or  statements  by  as-  See  §§  3339  et  seq.  herein, 

sured  outside  his  application  as  evi-  ^^  Geib  v.  International  Ins.  Co.  1 

dence    against    his    beneficiary,    see  Dill.    (U.    S.    C.   C.)    443,   Fed.    Cas. 

notes    in    11    L.R.A.(N.S.)     92;    49  No.  5,298.   See  also  Catron  v.  Tennes- 

L.R.A.(N.S.)  853.  see  Ins.   Co.   6  Humph.    (25   Tenn.) 

^^  United    S tales. ~V\^eide    v.    Ger-  176. 

mania  Ins.  Co.  1  Dill.   (U.  S.  C.  C.)  ^^  "vVolf  v.  Goodhue  Fire  Ins.  Co. 

441,  Fed.  Cas.  No.  17,358.  ^3  Barb.  (N.  Y.)  400,  aff'd  41  N.  Y. 

6196 


EVIDENCE  §  3782 

than  is  claimed  in  the  proofs  of  loss  is  not  evidence  of  fraud 
or  false  swearing;  as  where  a  verdict  was  rendered  for  eighteen 
hundred  and  fifty-three  dollars,  where  the  insured  claimed  two 
thousand  eight  hundred  dollars  in  the  proofs."  It  is  not  only 
necessary  to  prove  that  the  swearing  was  false,  but  that  it  must 
also  be  proved  that  it  was  done  willfully,  knowingly,  and  with 
intent  to  defraud,^*  for  fraud  cannot  be  established  from  the  mere 
fact  that  the  loss  was  less  than  was  claimed  in  the  preliminary 
proofs  furnished,  though  such  discrepancy  may  be  evidence  to  aid 
in  proving  fraud  in  connection  with  the  other  facts  necessary  to 
be  shown. ^* 

§  3782.  Evidence  to  show  fraud :  willful  burning.— Evidence  may 
always  be  introduced  to  show  that  a  contract  was  procured  by 
fraud,  since  it  is  an  old  maxim  of  the  law  that  '*no  man  shall 
take  advantage  of  his  o^\^l  wrong."  So  likewise  where  insured 
property  has  been  destroyed  fraudulently,  evidence  of  such  fact 
may  always  be  given  by  the  insured  in  defense  to  the  action.''*^ 
There  has  been  much  conflict  as  to  the  rule  which  should  prevail 
in  regard  to  establishing  the  defense  of  wilful  burning.  Some 
cases  hold  that  the  rule  should  be  the  same  as  in  the  criminal 
charge  of  arson,  and  that  it  must  be  established  beyond  a  reason- 
able doubt."  And  similar  decisions  have  been  given  in  Scotland  " 
and  England.^^  But  there  seems  no  good  reason  why  such  a  rule 
should  not  be  relaxed,  since  the  reasons  which  would  require 
it  in  criminal  cases  have  no  necessary  existence  as  the  basis  of  a 

620;  Huehberger  v.  Merchants'  Fire  Ins.  Co.  v.  Grehan,  7i  Ga.  642;  Pro- 
Ins.  Co.  4  Biss.  (U.  S.  C.  C.)  265,  tection  Ins.  Co.  v.  Hall,  15  B.  Mou. 
Fed.  Cas.  No.  6,822,  aff'd  12  Wall.  (51  Ky.)  411;  Moore  v.  Protection 
(79  U.  S.)  164,  20  L.  ed.  364;  In-  Ins.  Co.  29  Me.  97,  48  Am.  Dee.  514; 
siiranee  Cos.  v.  Weides,  14  Wall.  (81  Planters'  Mutual  Ins.  Co.  v.  Deford, 
U.  S.)  375,  20  L.  ed.  894.  ;i8  Md.  382;  Marion  v.  Great  Kepub- 

13  Moore  v.  Protection  Ins.  Co.  29  lie  Ins.  Co.  35  Mo.  148 ;  Franklin 
Me.  97,  48  Am.  Dec.  514;  See  also  Fire  Ins.  Co.  v.  Updegraff,  43  Pa. 
Oshkosh  Packing  &  Provision  Co.  v.    St.  350. 

Mercantile  Ins.  Co.  1  Fed.  200;  ^^  Mack  &  Co.  v.  Lancaster  Ins. 
Franklin  Ins.   Co.  v.   Culver,  6  Ind.    Co.  4  Fed.  59. 

137;  Hoifman  v.  Western  Marine  &       i«  Illinois  Mutual  Fire  Ins.  Co.  v. 
Fire  Ins.  Co.  1  La.  Ann.  216;  Wil-    Fix,  53  111.  151,  5  Am.  Rep.  38. 
liams  V.  Phoenix  Ins.  Co.  61  Me.  67 ;        ^^  Schultz    v.    Pacific    Ins.    Co.    14 
Gerhauser  v.  North   British  &  Mer-    Fla.  73. 

cantile  ins.  Co.  7  Nev.  174;  Unger  v.  ^^  jlereules  Ins.  Co.  v.  Hunter,  15 
People's  Fire  Ins.  Co.  4  Daly  (N.  Y.)  Ct.  Sess.  Cas.  (Dunlop  &  B.  &  M.) 
96.  800. 

"Mack  &  Co.  v.  Lancaster  Ins.  ^^  Thurtell  v.  Beaumont,  1  Bing. 
Co.  4  Fed.  59;  Clark  v.  Phamix  Ins.  339,  8  Moore,  612,  2  L.  J.  (0.  S.)  C. 
Co.    36    Cal.    168 ;    Walertown    Fire    P.  4,  25  R.  R.  644. 
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civil  action  in  which  this  defense  is  set  iip,*^"  and  it  may  now 
bo  said  to  be  established  bj^  great  weight  of  authority  that  a  pre- 
ponderance of  evidence,  a^  in  all  other  civil  cases,  is  all  that  is 
necessary  to  establish  this  defcn.v.^  If  the  defendant  relies  upon 
sucii  a  defense,  plaiiilifl"  may  introduce  evidence  of  his  own  good 
cluu'actcr;^  or  may  show  the  loss  of  other  property  besides  tliat 


^^  111  England  the  reason  for  such  Jaehniehen,  110  Ind.  59,  50  Am.  Rep. 

a   rule  was   given   by   Lord   Kenyon  194,  10  N.  E.  ()36. 

(Cook  V.  Field,  3  Esp.  133)   as  fol-  Kentucky.— JEtna     Ins.      Co.      v. 

lows:     "Where  a  defendant  justifies  Johnson,  11  Bush  (Ky.)  587,  21  Am. 

words  which  amount  to  a  charge  of  Rep.  223. 

felony   ami    proves   his   justification,  Louisiana. — Hoffman    v.    Western 

the    plaintilT    may   be    ]iut    upon    his  Marine  &  Fire  Ins.  Co.  1  La.  Ann. 

trial  by  that  verdict  without  the  in-  216;   Wriglitman  v.  Western  Marine 

tervention   of  a  grand  jury."     And  Ins.  Co.  8  Rob.  (La.)  442. 

the    court    in    a    Maine    case    (Ellis  Maine. — Ellis    v.    Buzzell,    60    Me. 

V.    Buzzell,    60    Me.    209,    11    Am.  209,   11    Am.   Rep.    204,   rev'g   But- 

Rep.   204)    says:      "Considering   the  mann  v.  Hobbs,  35  Me.  227. 

universal    presumption    in    favor    of  Massachusetts. — Schmidt     v.     New 

innocence,  and  the  fact  that  whether  York  Union  Mutual  Ins.  Co.  1  Gray 

it  is  presented  directly  on  the  erimi-  (Mass.)  529. 

nal  side  or  arises  incidentally  on  the  MiM«eso<a.^Thoreson  v.  North- 
civil  side,  it  is  still  the  same  ciuestion,  western  Ins.  Co.  29  Minn.  117. 
Guilty  or  not  guilty?  which  is  to  be  New  HampsJiire. — Matthews  v. 
determined,  it  is  not  at  all  strange  Huntley,  9  N.  H.  146. 
that  those  English  decisions  have  New  Jersey. — American  ,  Mutual 
been  followed  in  this  country,  though  Ins.  Co.  v.  Anderson,  33  N.  J.  Law, 
the  reasons  which  operated  there  were  151;  Kane  v.  Hibernia  Ins.  Co.  39 
wanting.  But  we  think  it  time  to  N.  J.  697,  23  Am.  Rep.  239,  12  Ins. 
limit  the  application  of  a  rule  which  L.  J.  127. 

was   originally    adopted    in    favorem  New    York. — Johnson    v.    Agricul- 

vitae   in   the   days   of   a    sanguinan,-  tural  Ins.  Co.  25  Hun   (N.  Y.)   251. 

penal   code  to   cases   arising   on   the  Pennsylvania. — Somerset  Co.  Mut. 

criminal  docket  and  no  longer  to  suf-  Fire  Ins.   Co.  v.  Usaw,  112  Pa.   St. 

fer  it  to  obstruct  or  encumber  the  ac-  80,  56  Am.  Rep.  307,  4  Atl.  355. 

tion  of  juries  in  civil  suits  sounding  West  Virginia. — Simmons  v.  West 

only  in  damages.   Nor  in  so  doing  do  ^^-  ^^^-  Co.  8  W.  Va.  474. 

we  deprive  the  plaintiff  in  an  action  Wisconsin.— Washington        Union 

of  this  sort  of  any  substantial  right."  ^^^-  ^o.  v.  Wilson,  7  Wis.  169 ;  Blais- 

These  words  seem'to  state  the  prevail-  f   ''•    ^^'^:^;^^l'5f.^   Mechanics   Mutual 

ing  opinion  in  the  recent  cases.  ^'^-   ^''-   ^^   ^^'^-   ^^'   ^^   ^'^-   ^^p. 

^  United     States. — Huchberger     v.  '    1"        ,       <-.•!  i            c^    t,     ^  -r^-       o 

Merchants'  Fire  Ins.  Co.  4  Biss.  (U.  ,,           ^     ^  ^'o  '^■^■■7^^t  f  n  ^ 

S.  C.  C.)   265,  Fed.  Cas.  No.  6,822,  k^i' o^^^lf  ?J.  ^t''%^ 

fV4%7t-    ^y-    ^•\''V'}^-  ^La^l£Le  t:   Co.'4lns.K: 

f  TT  f  L    o  .7'^     "'^^T"■'J"^'•  S*";  ^OS;  Marshall  v.  Thames  Ins.  Co.  43 

4  Fed    59,  2  McCrary  (U.  S.  C.  C.)  Mo.  586;  Folsom  v.  Brown,  5  Fost. 

211;  Scott  V.  Home  Ins.  Co.  1  Dill.  (25  N.   H.)    114;   Kineade  v.  Brad- 

(U.    S.    C.    C.)    105,   Fed.    Cas.    No.  shaw,  3  Hawks  (10  N.  C.)  63. 

12,533.  2  Mosley  v.  Vermont  Mutual  Fire 

Indiana. — Continental   Ins.   Co.   v.  Ins.  Co,  15  Vt.  142. 
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insured.'  But  evidence  that  tlie  plaintiff  was  very  poor  and  needy 
should  not  be  admitted  to  support  an  inference  that  his  poverty 
might  have  led  him  to  commit  arson  to  obtain  the  amount  for 
AvhTch  his  property  was  insured.'*  And  the  burden  of  proving 
this  charge  is  upon  the  defendant,  f^ince  the  presumption  is  against 
the  loss  by  fire  being  caused  by  the  insured's  own  acts.^  But 
evidence  of  willful  burning  by  the  insured's  agent  who  had  goods 
in  the  same  building  and  in  which  he  had  an  insurance  is  inad- 
missible in  defense  of-  an  action  upon  another  policy  taken  out 
by  the  agent  for  the  benefit  of  the  plaintiff,  unless  there 'is  evi- 
dence that  the  plaintiff  was  implicated  in  the  fraudulent  design.^ 
The  rule  is  much  the  same  in  marine  insurance  whe're  the  property 
is  fraudulently  destroyed,  and  the  same  facts  are  admissible  to 
show  fraud.  Thus,  overvaluation  in  a  valued  policy,  though  not 
necessary  proof  of  fraud,  may  in  connection  with  other  circum- 
stances lead  to  the  inference  of  fraud.'  And  the  testimony  of  a 
witness  in  a  prosecution  of  the  owners  of  insured  property  for 
burning  it  to  defraud  the  insurance  company  is  not  admissible, 
after  his  death,  in  a  subsequent  civil  action  by  the  owners  on 
the  pohcies  of  insurance.^  So  where  the  issue  was  whether  plain- 
tiff burned  the  insured  property  testimony  which  is  clearly  hearsay 
is  inadmissible.^  And  testimony  tending  to  show  alleged  incendi- 
arism is  properly  admitted  where  it  is  of  such  a  character  that 
the  jury  may  infer  therefrom  that  the  plaintiff  intentionally  and 
fraudulently  caused  the  fire  or  knowingly  participated  in  an  act 
of  incendiarism  upon  the  stock  and  fixtures  destroyed,  and  this 
applies  to  a  case  where  it  appeared  that  the  plaintiff's  company 
was  a  family  corporation,  and  the  business  was  really  that  of  its 
president,  who  carried  it  on  in  corporate  form  to  shield  it  from 
creditors ;  that  the  business  was  in  a  marked  degree  on  the  decline ; 
that  the  lease  had  nearly  expired  and  the  landlord  was  unwilling 
to  extend  it ;  that  the  property  was  insured  in  excess  of  its  value ; 
and  that  plaintiff's  sons  participated  in  the  overvaluation  of  the 
stock.io 

8  Menk  v    Home  Mutual  Ins.  Co.  '  Ocean  Ins.  Co.  v^  Fields,  2  Story 

76  Cal.  50,  9  Am.  St.  Rep.  158,  14  (U.  S.  C.  C.)   59,  7<,  Fed.  Cas.  No. 

Pae.  837,  18  Pac.  117.  10^-106. 

*  Deitz  V    Providence  &  Washing-  ^  McInturfC    v.    Insurance    Co.    ot 

ton  Ins    Co    33  W.  Va.  526,  25  Am.  North  America,  248  111.  92,  140  Am. 

St.  Rep.  908,  11  S.  E.  50.  St.  Rep.  153,  93  N.  E.  369. 

5  Dwyer  v.  Continental  Ins.  Co.  63  ^  Chunn    v.    London    &    La_ncasliire 

Tex    354.  ^"'^  ^"^-  ^^-  ^^^  ^^^-  ^^'^'  ^'~  ^"  ^^  • 

8  Henderson  v.  Western  Marine  &    847. 
Fire  Ins.  Co.  10  Rob.   (La.)  164,  43        i"  Meily  Co.   v.  London   &  Lanca- 
Am    Dec    176  shire  Fire  Ins.  Co.  148  Fed.  683,  79 
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§  3783.  Evidence  of  fraud:  generally. —  I'raiul  must  be  specific- 
ally pleaded  in  t)rder  to  adiiiil  I'vidcMice  to  prove  such  defense. 
Evidence  to  establish  it  will  not  be  admitted  under  the  plea  of 
.general  issue,"  but  if  the  insurer  alleges  fraud  it  must  prove  it;^'' 
but  the  exposure  of  plainlifip  to  self-contradiction,  inconsistencies, 
and  suspicion,  and  his  general  discrediting  before  the  jury,  cannot 
be  so  interpreted  as  to  be  transformed  into  that  atlirmative  and 
substantial  proof  of  fraud  which  is  required  to  sustain  a  verdict 
based  upon  the  ground  oi'  fraud. ^^  All  facts,  however,  are  admis- 
sible in  evidence  which  directly  aid  in  aniving  at  the'  motives 
of  the  parties.  So  overvaluation,  if  excessive,  is  admissible  to 
establish  fraud, ^*  as  is  also  extreme  gross  negligence. ^^  And  where 
there  is  negligence  by  the  oflicers  of  a  comi)any  in  ascertaining 
the  company's  true  condition,  and  they  represent  it  as  solvent 
when  by  the  exercise  of  ordinary  diligence  they  might  have  known 
that  it  was  insolvent,  evidence  of  such  facts  is  admissible  as  a 
good  ground  for  establishing  fraud. ^^  And  in  an  action  upon 
a  marine  policy,  evidence  showing  that  the  plaintiff  had  insured 
nine  other  vessels,  of  whicli  eight  had  been  lost,  is  admissible 
to  show  a  fraudulent  loss  of  the  vessel  insured  by  the  defendant." 
So  concealment  of  facts  by  one  party  which  if  known  to  the 
other  would  have  prevented  him  from  entering  into  the  contract 
is  evidence  of  fraud.^^     But  the  fact  that  the  plaintiff  procured 

C.  C.  A.  454,  36  Ins.  L.  J.  271,  aff'g  21,  85  Am.  Dee.  240.     In  tliis  case 

142  Fed.  873,- 35  Ins.  L.  J.  611.    Com-  evidence    by    tlie    insured    that    tlie 

pare  ^lorley  v.  Liverpool  &  London  losses  on   the  other  vessels  lost  had 

&   Glolje  Ins.   Co.   92  Mich.   590,  52  all  been  paid  and  that  no  objection 

N.  W.  939.  was   made   on   the   ground  of   fraud 

"  Flynn  v.  Merchants'  Ins.  Co.  17  was  rejected. 

La.  Ann.  135.  -^^  Jones  v.   Keene,  2  Moody  &  R. 

12  O'Connel!  v.  Supreme  Conclave  348.  In  this  case  the  plaintiff  in  the 
Knight.s  of  Damon,  162  Ga.  143,  28  action  was  the  assignee  of  the  insured 
S.  E.  282;  Maxwell  v.  New  York  and  held  a  policy  upon  his  life  for 
Mutual  Fire  Ins.  Co.  114  Me.  170,  95  nine  hundred  and  ninety-nine  dollars, 
Atl.  877.  wJiicli  policy  had  been  offered  for  sale 

13  Bass  v.  Williamsburgh  City  I'ire  but  had  not  been  sold,  until  defend- 
ing. Co.  156  N.  Y.  Supp.  623,  47  .^^^^  knowing  of  the  insured's  extreme 
Id^.  L.  .1.  271.     Bijur,  J.  illness,  which  fact  was  not  known  to 

"lonides  y.  Pender,^  9  L.^R.Q.  B.    ^^^   ^^^g^^^^  ^nd   of   which  the  de- 

Ssl;  3^  L.   T.  Tn    S.r  547-,-'l  Asp!    f-^-,^  dxd  not  mform  him,  bought 
M   C   43*^   "^  Asp   M   C   "^66  ^  policy  tor  sixty  guineas.     It  was 

'    ischandfer    v. '  Worc'ester    Mutual    held    to    amount    to    a    legal    fraud 
Fire  Ins.  Co.  3  Cush.  (57  Mass.)  328.   "^'^'^^^  estopped  the  defendant  from 
i6  Brown  v.   Donncll,   49  Me.   421,    setting   up    any    title    to    tlie    policy. 
77  Am.  Dee.  266.  Citing  Hill  v.  Gray,  1  Stark.  434,  18 

'i7  Hoxie  v.'Home  Ins.  Co.  32  Coim.K.  R!  802. 
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insurance  upon  property  through  a  local  agent  of  the  company, 
when  the  company  .had  a  month  previous  thereto  rejected  an 
application  for  insurance  upon  the  same  property,  is  held  not  to 
show  fraud  on  the  part  of  the  insured. ^^  But  where  the  policy 
provides  that  '"'any  fraud  or  attempt  at  fraud,  or  any  false  swear- 
ing on  the  part  of  the  insured,  shall  cause  a  forfeiture  of  all  claim.< 
under  Ihe  policy,"  it  is  not  sufficient  evidence  to  estaVjlish  fraud, 
or  any  attempt  at  fraud,  such  as  will  render  the  policy  void,  if 
the  assured  suppresses  information  tending  to  show  that  the  fire  was 
caused  by  his  act,  unless  such  information  is  shown  to  be  true.^° 
And  evidence  that  the  insured  \vas  doing  a  losing  business  is  not 
sufficient  to  establish  fraud  on  his  part  in  falsely  stating  the  value 
of  goods  on  hand  when  the  fire  occurred.^  If  insured  claims  that 
a  settlement  was  procured  by  the  insurer  by  fraud,  he  nmst  prove 
either  a  return  or  an  offer  to  return  the  money  paid  before  he 
can  establish  such  defense,^  and  in  case  of  fraud  the  adjustment 
of  the  loss  is  not  binding,  and  a  recovery  may  be  had  by  establish- 
ing such  facts.^  Again,  in  an  action  upon  a  life  policy,  where 
the  defendant  alleged  a  fraudulent  intent  by  the  deceased  to  pro- 
cure insurance  to  a  large  amount  upon  his  life,  payable  to  creditors 
and  relatives  and  then  to  commit  suicide,  said  purpose  being  con- 
summated, evidence  of  letters  to  friends  and  relatives  and  appli- 
cations to  a  large  number  of  other  companies  for  insurance  were 
held  admissible  as  part  of  the  res  gestse,  showing  a  deliberate  and 
sane  attempt  to  commit  the  fraud.'* 

If  insured  is  indicted  for  obtaining  money  under  false  pretenses 
by  presenting  a  fraudulent  claim  under  a  burglary  insurance 
policy,  the  presumption  of  innocence  must  be  overcome  by  proof 
establishing  the  charge  beyond  a  reasonable  doubt ;  the  intent  is 
material  and  comes  within  this  rule,  and  insured's  knowledge  that 
the  claim  wa^  false  must  be  shown  as  well  as  his  intent  to  cheat 
and  defraud.^ 

19  Body  V.  Hartford  Fire  Ins.  Co.  Co.  63  Me.  440 ;  Brown  v.  Hartford 

63  Wis.  157,  23  N.  W.  132.  Fire  Ins. 'Co.  117  Mass.  479. 

^openc-il    v.    Home    Ins.    Co.     (3  » Reyner  v.  Half,  4  Taunt.  725,  14 

Wash.)  485,  28  Pac.  1031.  R.  R.  650;   Shepherd  v.  Chewter,  1 

1  Morley  V.  Liverpool  &  London  &  Camp.    274n,    276,    10    R.    R.    681; 

Globe  Ins.  Co.  92  Mich.  590,  52  N.  Adams  v.  Sanders,  Moody  &  M.  373, 

W.  939.     Compare  Meily  v.  London  4  Carr  &  P.  25 ;  Christian  v.  Coombe, 

&  Lanea.'^hire  Fire  Ins.  Co.  148  Fed.  2  Esp.  489. 

683,  79  C.  C.  A.  4.54,  36  Ins.  L.  J.  *  Smith    v.    National    Benefit    Soc. 

271,  aff'g-  142  Fed.  837,  35  Ins.  L.  J.  123  N.  Y.  85,  9  L.R.A.  616,  25  N.  E. 

611    {considered  under  §   3782  here-  197,  aff'g  51  Hun,  575,  4  N.  Y.  Supp. 

in,  last  case).  421. 

2Fislibe<k  v.  Phaniix,  54  Cal.  422;  ^  State  v.  Lutt,  1  Boyce  (24  Del.) 

Potter  V.  Monmouth  Mutual  Fire  In--.  152,  74  Atl.  10^9, 
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§  3784.  Burden  of  proof:  compliance  with  conditions  and  war- 
ranties: fire  insurance. —  In  an  action  n])()n  .a  policy,  if  there  are 
no  admissions  by  tlu>  doi'endant  of  sueli  facts,  the  burden  of  proof 
is  upon  the  insured  to  establish  the  execution  of  the  contract,  the 
total  or  partial  destruction  of  the  assured  ])roperty,  the  amount  of 
loss  or  value  of  such  properly  as  was  destroyed,  and  the  giving 
of  notice  and  furnishing  of  proofs  of  loss  as  required  by  the  policy.^ 
There  are  many  stipulations  or  warranties  in  the  poUcy  which 
are  conditions  precedent  to  the  right  of  the  assured  to  recover,'^ 
and  consequently  the  burden  of  proof  in  such  cases  is  upon  him 
to  establish  a  compliance  therewith,  and  he  nnist  aver  compliance 
as  the  basis  of  such  proof .^  An  express  warranty  in  a  policy  of 
insurance  is  a  condition  ])recedent.  the  burden  of  proving  perform- 
ance of  which  rests  upon  the  assured.^  l^ut  it  is  also  held  that 
evidence  showing  prima  facie  that  all  the  conditions  or  warranties 
have  been  complied  with  is  sufhcient,  and  that  the  insurer  must 
then  prove  that  they  are  false.^°  So  where  it  was  stipulated,  "this 
policy  not  to  cover  any  loss  or  damage  in  the  theater  proper," 
the  burden  was  held  to  be  upon  insured  to  show  that  it  did  not 
occur  there."  So  as  to  the  iron-safe,  inventory,  bookkeeping  clause 
insured  must  plead  and  prove  performance.^'*  The  burden  is  also 
on  assured  to  show  substantial  compliance  with  the  iron-safe 
clause. ^^  And  as  a  promissory  warranty  assured  must  show  at 
least  a  substantial  compliance  with  every  material  part  of  the 
clause  in  order  to  recover. ^^  And  such  books  and  inventory  are 
[)roper  evidence  in  ascertaining  the  loss.^^ 

^  Mack  &  Co.  v.  Lancashire  Ins.  a  policy  on  the  ground  of  alteration 
Co.  -i  Fed.  59.  of  premises  contrary  to  a  provision 

See  Benanti  v.  Delaware  Ins.  Co.  in  the  policy,  the  burden  of  proof 
86  Conn.  15,  84  Atl.  109,  41  Ins.  L.  is  upon  them  to  estf^blish  such  fact : 
J.  1625  {considered  under  §  3776  Padelford  v.  Providence  Mutual  Fire 
herein).  Ins.   Co.  3  R.  I.  102,   67  Am.   Dec. 

'''  See  §§  1951,  1952  herein.  496.     See  Veile  v.  Germania  Ins.  Co. 

8  Rogers    v.    Traders'    Ins.    Co.    6    26  Iowa,  9,  96  Am.  Dec.  83. 
Paige  In.  Y.)  583.  ^^  Sohier  v.  Norwich  Fire  Ins.  Co. 

^McLoon    V.    Commercial    Mutual   11  Allen  (93  Mass.)  336. 
Ins.  Co.  100  Mass.  472,  1  Am.  Rep.        ^^  Shawnee  Fire  Ins.  Co.  v.  Knerr, 
129.  72  Kan.  385,  83  Pac.  611,  35  Ins.  L. 

,     10  Swick  v.  Home  Ins.  Co.  2  Dill.    J.  283. 

(U.  S.  C.  C.)  160,  Fed.  Cas.  No.  13,-  ^^  Johnson  v.  Mercantile  Town  Mu- 
692;  Holabird  v.  Atlantic  Mutual  tual  Fire  Ins.  Co.  120  Mo.  App.  80^ 
Life  Ins.  Co.  2  Dill.    (U.  S.   C.  C.)    96  S.  W.  697. 

166n,    Fed.    Cas.    No.    6,587.      Ex-       i*  Continental   Ins.    Co.   v.   Rosen- 
amine    Knights    Templar    «&    Mason   berg,    7    Pennewdl's    (Del.)    174,   74 
Life  Indemnitv  Co.  v.  Berry   (U.  S.   Atl.  1073,  39  Ins.  L.  J.  392,  396. 
C.  C.  A.  1892)  .50  Fed.  .511,  1  C.  C.        ^^  phj^p^jx     Ins.     Co.     v.     Padgett 
A.  561.    If  a  company  seeks  to  avoid    (Tex.  Civ.  App.)  42  S.  W.  800. 
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Again,  in  an  action  on  a  fire  policy,  proof  on  the  part  of  the 
insurer  of  the  existence  of  a  condition  of  things  imposing  a  certain 
duty  on  the  assured  casts  upon  the  latter  the  burden  of  proving 
a  compliance  with  such  duty."  In  an  action  to  recover  for  the 
loss  of  an  insured  building,  if  it  does  not  appear  to  what  use  it 
was  put,  but  questions  are  asked  and  rulings  made  upon  the 
assumption  that  it  was  used  as  a  retail  grocery  store,  in  which 
gasolene,  coal  oil,  and  matches  were  kept  for  sale,  it  will  be  taken 
as  conceded  that  the  building  was  used  for  that  purpose  at  the 
time  of  the  fire.^''  And  occupancy  of  a  building  cannot  be  proven 
by  hearsay  evidence."  But  where  the  assured  owns  two  houses, 
only  one  of  which  is  insured,  and  there  is  sufficient  in  either  for 
the  purposes  of  a  residence,  evidence  as  to  whether  or  not  the 
insured  building  contained  less  furniture  at  the  time  of  the  loss 
than  was  in  the  uninsured  house  is  too  remote  to  be  admissible  to 
establish  the  fact  of  residence  or  occupancy."  ' 

If  the  insurance  company  has  made  a  settlement  with  the  insured 
and  then  seeks  to  recover  the  amount  it  has  paid,  on  the  ground 
that  the  title  of  insured  was  not  as  stated,  the  burden  is  upon 
the  company  to  establish  such  fact.^"  And  the  buinien  of  proving 
waiver  is  held  to  be  upon  the  party  affirming  it.^  The  fact  that 
the  insured  in  an  action  upon  a  policy  alleges  in  his  complaint 
that  he  has  performed  all  of  the  conditions  imposed  upon  him 
by  the  terms  of  the  policy,  and  a  denial  of  such  allegation'  by 
the  insurers,  does  not  impose  upon  him  the  burden  of  proof'  to 
negative  a  breach  of  any  of  the  conditions  contained  in  the  policy.^ 

§  3785.  Marine  insurance:  compliance  with  warranties:  burden 
of  proof. — in  actions  upon  marine  policies  a  compliance  with  the 
warranties  must  also  be  proved  by  the  insured.  In  Craig  v.  United 
States  Insurance  Company,^  Washington,  J.,  says:  The  plaintiff 
"cannot,  in  any  instance  where  he  has  entered  into  a  warranty, 
recover  against  the  underwriters  without  first  averring  and  proving 
l)erformance  of  those  stipulations."     The  rule  is,  therefore,  much 

"Rankin  v.   Amazon   Ins.   Co.  89  ^og^ache  v.   St.  Paul  Fire  &   Ma- 

Cal.   203,  23  Am.   St.   Rep.  4(30,  26  line   Ins.    Co.   49   Wis.    89,   35   Am. 

Pac.  872.  Rep.  772,  5  N.  W.  36. 

"  Ren.shaw  v.  Missouri  St.  Mut.  ^  Garretson  v.  Merchants  &  Bank- 
Fire  &  Marine  Ins.  Co.  103  Mo.  595,  ers'  Ins.  Co.  81  Iowa,  727,  45  X.  W. 
23  Am.  St.  Rep.  904,  15  S.  W.  945.  1047. 

^8  Stoltenberg   v.    Continental   Ins.  ^  Farmers   &   Merchants'   Ins.    Co. 

Co.  106  Iowa,  565,  68  Am.  St.  Rep.  v.  Peterson,  47  Neb.  747,  66  N.   W. 

323,  76  N.  W.  835.  847. 

inVeidert    v.    State    Ins.    Co.    19  3  pet.  (U.  S.  C.  C.)  410,  Fed.  Cas. 

Oreg.  261,  20  Am.  St.  Rep.  809,  24  Xo.  3,340. 
Pac.  242. 
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the  same  as^  tliat  in  aclions  to  recover  on  a  lire  policy,  aiul  prima 
laeie  proof  only  is  neoe.^sary.*  Where  a  statute  provides  that,  in 
rase  of  damage  at  the  time  of  a  violation  of  provisions  of  the  act, 
the  damage  will  he  deemed  to  have  l>een  the  result  of  negligence 
r)f  the  one  in  eharge  of  the  ship,  unless  the  contrary  is  proved, 
the  hurden  of  ]>r()ving  it  not  altrihutahle  In  the  violation  of  the 
act  is  upon  the  insured. '^  Again,  a  warranty  of  national  or  neutral 
character  nui.4  he  shown  to  have  heen  complied  with  by  insured,'^ 
hut  it  is  only  necessary  to  estahlish  it  prima  facie  by  general 
evidence.'  and  compliance  with  a  warranty  to  sail  with  license 
should  also   he   proved.^ 

§  3786.  Presumption  as  to  seaworthiness  and  unseaworthiness: 
burden  of  proof. — As  a  general  rule,  at  the  present  time  seaworthi- 
ness at  the  conunencement  of  the  risk  is  presumed,  unless  the 
circumstances  are  such  as  in  themselves  rebut  the  presumption. 
In  case  the  vessel,  shortly  after  sailing,  without  being  subjected  to 
any  stress  of  weather  or  unusual  peril,  and  without  a])parent  cause, 
suddenly  founders  and  goes  down,  the  presumption  of  unseaworthi- 
ness is  raised,  but  this  presumption  is  not  conclusive  and  may  be 
in  turn  rebutted.  This  rule  obtains  although  the  assured  warrants 
the  vessel's  seaworthiness,  and  it  is  a  condition  precedent,  as  a 
general  rule,  and  the  burden  of  proof  of  unseaworthiness  is  upon 
the  assurer,  and  the  rule  obtains  whether  the  insurance  is  ui)on 
ship,  cargo,  or  freight,^  and  the  assured  need  not  first  allege  in 

^Arcangelo  v.  Thompson,  2  Camp.  Co.  of  North  America,  2  Wash.   (C. 

C20,  12  R.  R.  758.  C.)     480,     Fed.     Cas.     No.     17,28o; 

5  Richilieu    &    Ontario    Navigation  Batchelder  v.  Insurance  Co.  of  North 

Co.    V.    Boston    Marine    Ins.    Co.    26  America,  30  Fed.  459;  Earnmoor  v. 

Fed.   596,    [aff'd   136   U.   S.   408,   34  California  Ins.  Co.  40  Fed.  847;  Guy 

L.  ed.  398,  10  Sup.  Ct.  934.]  v.  Citizens'  Mutual  Ins.  Co.  30  Fed. 

^  Archangelo      v.      Thompson,      2  695;    Adderly    v.    American    Mutual 

Camp.  620,  12  R.  R.  758.  Ins.   Co.   Taney    (U.   S.   C.   C.)    126, 

'  Francis    v.     Ocean     Ins.     Co.    2  Fed.  Cas.  No.  75 ;  BuUard  v.  Roger 

Wend.  (N.  Y.)  64,  19  Am.  Dec.  549,  Williams  Ins.  Co.  1  Curt.  (U.  S.  C. 

;>ff'g  6  Cow.  404.     As  to  evidence  of  C.)  148,  Fed.  Cas.  No.  2,122. 

national    character,    see    also    Catlett  California. — California     Canneries 

V.  Pacific  Ins.  Co.  1  Paine  (U.  S.  C.  Co.    v.    (Linton    Ins.    Office,   Ltd.    25 

C.)  594,  Fed.  Cas.  No.  2,597.  Cal.  App.  303,  143  Pac.  549,  44  Ins. 

8  Craig  V.   United    States  Ins.   Co.  L.  J.  685. 

Pet.  (U.S.  C.  C.)  410,  Fed.  Cas.  No.  Louisiana. — Parker  v.   Union   Ins. 

3,340.  Co.    15    La.    Ann.    688;    Rugeley    v. 

^  United   States. — Fireman's   Fund  Sun  Ins.  Co.  7  La.  Ann.  279,  56  Am. 

Ins.    Co.    V.    Globe    Navigation    Co.  Dec.  603;    Snethen   v.  Memphis  Ins. 

(The  Nottingham)  226  Fed.  618,  149  Co.  3  La.  Ann.  474,  48  Am.  Dec.  462. 

C.  C.  A.  614,  4!)  Ins.  L.  J.  207;  The  Maine.— Plnmrner  v.  Insurance  Co. 

Orient,  16  Fed.  916,  4  Woods,  255,  of  North   America,  114  Me.  128,  95 

aff'd  121  U.  S.  67,  30  L.  ed.  858,  7  At).  605;  Treat  v.  Union  Ins.  Co.  56 

Sup.  Ct.  821;  Watson  v.  Insurance  Me.  231,  96  Am,  Dec.  447;  Stephen- 
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his  pleading  compliance  with  the  warranty.^"  There  are  cases, 
however,  contrary  to  the  rule  above  stated/^  and  it  is  held  that 
compliance  with  the  warranty  must  l)e  averred  in  the  complaint,^^ 
and  also  that  seaworthiness  must  be  shown  by  assured  where  proof 
of  such  fact  is  necessary  to  excuse  compliance  with  a  promissory 
representation.^^  But  the  better  rule  is,  by  the  weight  of  authority, 
that  first  above  stated.  The  proof  of  seaworthiness  at  the  begin- 
ning of  the  risk  raises  a  presumption  of  seaworthiness  during  the 
entire  risk.^*  If  it  is  proven  that  sea  damage  could  have  fairly 
caused  the  loss,  unseaworthiness  must  then  be  proven  by  assurer, 
but  if  the  incapacity  of  the  ship  to  proceed  on  her  voyage  does 
not  arise  from  sea  damage,  unseaworthiness  will  be  presumed.  The 
burden  of  proving  adequate  cause  for  the  loss  or  damage  is  on 
the  ship.^*  Again  there  is  a  presumption  that  if  a  vessel  is  sea- 
worthy at  the  commencement  of  the  voyage  she  continues  sea- 
worthy until  the  lo&s  where  she  springs  a  leak  and  sinks  from 
some  unknown  cause.-^^     But  although  it  may  be  presumed  that 

son  V.  Piseataqua  Fire  &  Marine  Ins.  v.  Sun  Mutual  Ins.  Co.  1  Duer  (N. 
Co.  54  Me.  55.  Y.)     159,    1    Denio     (N.    Y.)     176; 

Massachusetts.  —  Swift  v.  Union  Brown  v.  Girard,  4  Yeates  (Pa.)  115, 
Ins.  Co.  122  Mas.?.  573,  576;  Deshon  1  Binn.  (Pa.)  40,  2  Am.  Dec.  400. 
V.  Merchants'  Ins.  Co.  11  Met.  (52  See  Rogers  v.  Sun  Mutual  Ins.  Co. 
Mass.)  199,  207,  per  Hubbard,  J.;  14- Jones  &  Spen.  (46  N.  Y.  Super. 
Paddock  v.  Franklin  Ins.  Co.  11  Ct.)  65  (burden  of  proof). 
Pick.  (28  Mass.)  227.  12  ^Yard  v.  China  Mutual  Ins.  Co. 

New  York. — Walsh  v.  Washinoton  44  Fed.  43. 
Ins.  Co.  32  N.  Y.  427;  Patrick  v.  ^^  L^^t  v.  Boston  Marine  Ins.  Co. 
Hallett,  3  Johns.  Cas.  (N.  Y.)  76;  6  Fed.  562,  citing  Moses  v.  Sun  Mu- 
Taleot  V.  Commercial  Ins.  Co.  2  tual  Ins.  Co.  1  Denio  (N.  Y.)  176; 
Johns.  (N.  Y.)  124-30,  3  Am.  Dec.  2  Arnould  on  Marine  Ins.  sec.  447, 
406.  p.  1345;  1  Phillips  on  Ins.  sec.  724. 

Pennsylvania. — Prescott  v.  Union  ^*  Martin  v.  Fishing  Ins.  Co.  20 
Ins.  Co.  1  Whart.  399,  30  Am.  Dec.  Pick.  (37  Mass.)  389,  32  Am.  Dee. 
207.  220. 

South  Carolina. — Miller  &  Brown  ^^  Watson  v.  Insurance  Co.  of 
V.  Carolina  Ins.  Co.  2  McCord  (S.  C.)  North  America.  2  Wash.  (U.  S.  C. 
336,  13  Am.  Dec.  734;  Wallace  v.  De  C.)  480,  Fed.  Cas.  No.  17,285;  The 
Pau,  1  Brev.  (S.  C.)  252,  2  Am.  Dec.  Thomas  Melville,  31  Fed.  486;  Du- 
662.  peyre  v.  Western  Marine  &  Fire  Ins. 

England.— WLaskie  v.  Glasgow  &  Co.  2  Rob.  (La.)  457,  38  Am.  Dee. 
Clyde  Marine  Ins.  Co.  6  Ct.  Sess.  Cas.  218;  Barnewall  v.  Church,  1  Caines 
(B.  &  M.  Rep.)  2;  Watson  v.  Clark,  (N.  Y.)  217,  2  Am.  Dee.  180;  Pat- 
1  Dow,  336,  14  R.  R.  73,  14  Eng.  Rul.  rick  v.  Hallett,  3  Johns.  Cas.  (N.  Y.) 
Cas.  50.  76 ;  Talcot  v.  Commercial  Ins.  Co.  2 

lOCny  V.  Citizens'  Mutual  Ins.  Co.  Jolms.  (N.  Y.)  124,  3  Am.  Dec.  406. 
30  Fed."  695.  ^^  Paddock-Hawley     Iron     Co.     v. 

11  Tidmar-sh  v.  Washington  Fire  &   Providence- Washington  Ins.  Co.  118 
Marine  Ins.  Co.  4  Mason   (U.  S.  C.    Mo.  App.  85,  93  S.  W.  358. 
C.)  439,  Fed.  Cas.  No.  14,024;  Mose^ 
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a  vessel  is  seaworthy  wlion  she  sails,  if  soon  thereafter  a  leak 
is  found,  without  the  ship  having  encountered  a  i)eril  sufficient 
to  aeoount  for  it.  the  prosuini)tion  is  that  she  was  not  seaworthy 
when  she  sailed.^'  The  insurer  is  entitled  to  i>resuMie  seaworthiness, 
of  a  vessel  insured,  lie  is  also  entilkMl  to  presume  that  tlie  insured 
knew  the  condition  of  his  vessel  when  he  applied  for  insurance, 
in  the  absence  of  proof  either  way.  Therefore,  in  case  of  loss 
resulting  from  unseaworthiness  known  to  the  insiu'ed  at  the  incep- 
tion of  the  risk,  he  is  guilty  of  fraud  in  concealing  the  facts  and 
claiming  the  loss,  and  is  estopped  from  netting  u])  a  claim  of 
waiver  of  unseaworthiness  by  the  insurcr.^^ 

§  3787.  Same  subject:  cases. — If  the  ]Hoof  is  of  severe  gales 
during  the  voyage  and  seaworthiness  on  the  preceding  voyage,  un- 
seaworthiness mnsl  l)e  proven  by  the  assurer,  but  otherwise  where, 
allhough  there  is  a  stress  of  weather,  there  is  no  sufficient  cause 
for  the  disability."  So  where  the  loss  resulted  from  a  violent 
cyclone  and  it  was  shown  that  the  vessel  was  seaworthy  for  two 
years  prior,  it  was  held  that  the  burden  of  ])roving  unseaworthiness 
at  the  time  of  the  loss  was  upon  insurers.^"  If  the  cargo'  is  dam- 
aged by  sea  water  leaking  through  the  deck,  the  burden  is  shifted 
upon  assured  to  show  an  adequate  sea  peril  as  the  cause  of  the  leak. 
Tf  this  be  met  by  evidence  that  the  leak  did  not  appear  united  after 
a  week  of  severe  weather,  and  there  is  general  proof  of  seaworthi- 
ness, this  must  be  overcome  by  some  fault  of  the  ship  whereby  the 
sea  peril  was  made  efficient.^  If  the  vessel  be  compelled  by  a 
storm  to  put  back  into  port  and  the  insurance  is  effected,  the  pre- 
sumption of  seaworthiness  at  the  time  of  sailing  is  rebutted,  and 
the  burden  of  proof  is  then  upon  assured  to  show  that  seaworthiness 
existed  at  the  second  sailing.^  The  sinking  of  a  ship  at  port,  no 
cause  being  assigned  therefor,  raises  a  presumption  of  weight  that 
the  vessel  was  unseaworthy,  such  presumption  being  subject  to 
rebuttal.^     Where  a  ves.sel  capsized  and  sank  in  less  than  twenty- 

"  Pacific   Coa.st    Steamsliip    Co.   v.  ^^  Hoxie  v.  Home  Ins.  Co.  32  Conn. 

Bancroft-Whitney   Co.   94  Fed.  180,  21,  85  Am.  Dec.  240. 

'Mi  C.  C.  A.  135,  rev'd  on  other  points  "  Watson    v.     Insurance     Co.     ot 

in   Queen   of  the  Pacific,  180  U.   S.'  North    America,    2    Wash.    (C.    C.) 

49,  45  L.  ed.  419,  21   Sup.  Ct.  278,  480,  Fed.  Cas.  No.  17,285. 

citing    Higgle    v.    American    Lloyds,  ^o  xhe     Orient,     16     Fed.     916,     4 

14  Fed.   143,  147;   Tlie   Guhiare,  42  Woods,  255,  aff'd  121  U.   S.  67,  30 

Fed.  861;  Work  v.  Leathers,  97  U.  L.  ed.  858,  7  Sup.  Ct.  821. 

S    379,  24  L.  ed.  1012 ;  The  Planter,  ^  The    Tliomas    Melville,    31    Fed. 

2  Woods,  490,  Fed.  Cas.  No.  11,207a;  486. 

Cort    &    Edwards    v.    Delaware    Ins.  2  B.^t(^^i,elder    v.    Insurance    Co.    of 

Co.  2  Wash.  (U.  S.  C.  C.)  375,  Fed.  North  America,  30  Fed.  495. 

Cas   No.  3;257 ;  Walsh  v.Washington  ^  Gartside  v.   Orphans'  Benevolent 

Marine  Ins.  Co.  32  N.  Y.  427,  436.  Ins.    Co.    62    Mo.    322;    Parker    v. 

6206 


EVIDENCE  §  3787 

four  hours  after  leaving  port  without  having  encountered  any 
storm  or  otlier  known  cause  sufficient  to  account  for  the  catastroplie, 
there  would,  if  nothing  more  were  known,  l>e  a  presumption  of 
unseaworthiness,  but  if  this  presumption  is  met  by  other  material 
facts  such  proven  facts  must  be  weighed  against  the  presumption 
and  the  unaccountable  loss  so  soon  after  sailing,  and  unless  the 
balance  of  the  evidence  warrants  the  conclusion  that  the  ship  was 
unseaworthy  when  she  sailed,  such  unseaworthiness  is  not  estab- 
lished and  the  defence  founded  upon  it  fails.*  The  necessity  for 
repairs  during  the  course  of  the  voyage,  occasioned  by  mere  wear 
and  tear,  does  not  raise  a  presumption  of  original  unseaworthiness.^ 
And  in  a  New  York  case,  under  a  time  policy  excepting  risks  of 
unseaworthiness,  where  the  vessel  sank  in  fair  weather  and  smooth 
water,  the  boat  being  old  and  subjected  to  heavy  strains,  the  same 
ruling  was  made,  and  it  was  also  held  the  cause  of  the  disaster 
must  be  proven  by  assured  or  at  least  that  seaworthiness  existed 
before  loading,  there  being  an  ample  opportunity  for  inspection.^ 
If  when  the  voyage  is  commenced  the  ship  is  apparently  seaworthy 
the  presumption  of  seaworthiness  exists,  and  if  she  is  never  heard 
of  it  will  be  presumed  that  the  loss  arose  from  a  peril  of  the  sea.'. 
A  necessary  jettison,  shortly  after  sailing  with  a  proper  load,  with- 
out encountering  a  peril  insured  against,  is  a  fact  tending  to 
generate  a  presumption  of  unseaworthiness.  The  burden  is  on 
the  defendant  to  prove  that  no  peril  was  encountered,  and  the 
necessity  of  the  jettison.*  And  if  no  extraordinary  peril  of  the 
sea  is  encountered,  the  fact  the  vessel  rolled  and  leaked  badly 
raises  a  presumption  of  unseaworthiness,  which  must  be  rebutted 
by  positive  evidence.^     So  where  the  cargo  was  damaged  by  sea 

Union    Ins.    Go.    15    La.    Ann.    688;  4    Asp.    M.    C.    43,    which    foUoiced 

Anderson   v.   Morice,   10   L.   R.    Ex.  Anderson  v.  Moriee,  L.  R.  10  C.  P. 

Ch.  609,  aff'g  10  L.  R.  Com.  P.  58,  58,  46  L.  J.  C.  P.  11,  1  App.  Cas. 

L.  R.  8  C.  P.  613,  1  App.  Cas. -713,  713,  25  W.  R.  14,  35  L.  T.  566,  23 

44  L.  J.   C.  P.  341,  46  L.  J.  C.  P.  Eng.  Rul.  Cas.  302. 

11,  32  L.  T.  355,  35   L.   T.   566,  23  ^  Doniiell  v.  Columbian  Ins.  Co.  2 

Eng.    Rul.    Cas.    302;    Dupuyre    v.  Sum.    (U.   S."  C.  C.)   366,  Fed.  Cas. 

Western  Marine   &  Fire   Ins.   Co.   2  No.  3,98*. 

Rob.  (La.)  457,  38  Am.  Dec.  218.  ^  Berwind   v.    Greenwich    Ins.    Co. 

*Ajum   Goolam   Hossen  &   Co.   v.  114  X.  Y.  231,  234,  21  X.  E.  1.51. 

Union  Marine  Ins.  Co.  Ltd.  [1901]  A.  '  Paddock  v.  Franklin  Ins.  Co.  11 

C.  362,  70  L.  J.  P.  C.  34,  84  L.  T.  366,  Pick.  (28  Mass.)   22/ . 

9    Asp.    M.    C.    167,    approving    as  *  Shultz  v.  Pacific  Ins.  Co.  14  Fla. 

•finally  settling  the  law  on  this  point  73. 

Pickup  v.  Thames  &  Mersey  Marine  ^  Higgie   v.    American    Lloyds,;  14' 

Ins.  Co.  47  L.  J.  Q.  B.  749,  3  Q.  B.  Fed.    143,    11    Biss.    395;    Miller    v. 

D.  594,  39  L.  T.  341,  26  W.  R.  689^  South  Carolina  Ins.' Cd.' 2  MeCord 
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water  and  there  was  no  |)roof  of  any  stress  of  weatlier  to  cause  tlie 
leak,  the  vessel  was  held  uns(\i\vorfliy.^°     And  if  a  vessel    is  eoni- 
]>elled  to  put  back  into  port  on  aeeount  of  luH-oniiuL!;  leaky  without 
adequate  eause,   she  is  unsoaworthy,   even   though   the   loss   arises 
from  a  cause  disconnected  with  the  unseaworthiness.^^     lUit  the 
liresun\i>tion   of   unseaworthiness   from    a   vessel   sinking   without 
known  cause  does  not  arise  in  the  ease  of  a  barge  in  tow  on  tlie 
Mississippi,  which  is  suddenly  discovered  to  he  leaking  badly,  and 
which  careens.  l)reaks  her  fastenings,  turns  and  sinks  in  attempting 
to  get  her  to  shore,  when  ((Miiplele  prodf  is  olVercd  as  to  the  youth, 
strength,  and  good  condition  of  the  bai'ge.  and  there  is  a  reason- 
able possibility  that  some  unseen  ])eril  of  the  river,  whose  effect 
was   not   at   the   moment  discovered,   may   have   caused   the   loss, 
although  the  accident  is  not  fixed  upon  any  specilic  cause.^*^     And 
where  a  vessel  insured  under  a  time  policy  was  seaworthy  when 
the  policy  attached,  with  the  exception  of  possible  latent  defects, 
and  thereafter  on  its  voyage  and  at  night  a  fire  was  discovered, 
which  was  with  great  exertions  extinguished,  and  shortly  there- 
after she  suddenly  sank,  it  was  held  that  the  loss  arose  from  a 
peril  insured  against."     Again,  where  during  a  violent  gale  and 
rough  sea,   with   much   pitching  and   shipping  water,   the   vessel 
broke  a  crank-shaft  which  had  been  used  eleven  years,  one-fourth 
larger  than  required  for  vessels  of  her  size,  it  was  held  that  she 
must  be  presumed  seaworthy  as  to  her  shaft  and  that  it  w-as  neces- 
sary to  show  the  existence  of  a  serious  flaw  therein  to  rebut  such 
presumption.^*    In  another  case,  the  vessel  was  well  dunnaged  and 
apparently  seaworthy  on  sailing.      She   had   a  long  and  stormy 
]jassage  and  shipped  much  water,  whereby  a  lot  of,  nitrate  of  soda 
was  damaged,  and  it  was  decided, to  be  a  loss  from  a  peril  of  the 
sea.^*     So  where  a  brig  insured  under  a  voyage  i)olicy  arrived  at 
an  intermediate  port,  took  a  cargo  there  and  sailed,  but  met  a 
cross-sea  caused  by  the  current  of  the  gulf  stream  meeting  a  trade 
wind,  and  she  sprang  a  leak  and  was  necessitated  to  seek  port  for 
repairs,  it  was  held  that  she  must  be  presumed  to  have  been  sea- 
worthy.^^    The  fact  fhat  the  injury  caused  by  sea  perils  is  latent 

(S.    C.)     336,    13    Am.    Dec.    734;        "Pointer    v.    Merdiants'     Mutual 
Wright  V.  Orient  Mutual  Ins.  Co.  (i    Ins.  Co.  20  La.  Ann.  100. 
Bosw.   (N.  Y.)  269.  ^*  The  Rover,  33  Fed.  515. 

"  Field  V.  Insurance  Co.  of  North        "  The  Chasea,  23  Fed.  156. 
America,  3  Md.  244.  ^^  Bullard   v.   Roger  William.s  Ins. 

11  \Vatson  v.  Clark,  1  Dow,  344,  14    Co.  1  Curt.   (U.  S.  C.  C.)   148,  Fed. 
R.  R.  73,  14  Eng.  Rul.  Cas.  50.  Cas.  No.  2,122. 

"  Snethen  v.  Mempiiis  Ins.  Co.  3 
La.  Ann.  474,  48  Am.  Dec.  462. 
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and  not   discovered  at  the   time  is   not   conclusive  that  she  was 
injured  by  them." 

§  3788.  Decrees  and  surveys:  rotten  clause:  evidence  of  sea- 
worthiness.— .Admiralty  sui-veys  are  of  themselves  inadmissible  on 
the  part  of  the  assured  on  the  question  of  seaworthiness,  as  the}' 
are  ex  parte  evidence,  although  the  rule  may  be  otherwise  where 
they  are  called  for  by  defendants  or  used  by  them.^^  And  a 
sentence  of  condemnation  of  a  foreign  court  of  vice-admiralty  after 
a  survey  is  not  evidence  of  the  facts  therein  to  prove  defects  from 
which  a  previous  want  of  seaworthiness  may  be  inferred,  although 
it  is  held  that  sentence  itself  is  proof  of  the  fact  of  condemnation/^ 
unless  the  judgment  appear  on  its  face  to  be  unsupported  by  the 
facts  recited.^"  In  another  case  an  admiralty  survey  was  held 
inadmissible  as  ex  parte  evidence.^  Although  it  appears  that 
assured  may  produce  the  survey  on  trial  with  the  testimony  of 
the  surveyors.^  Where  a  vessel,  driven  into  Key  West,  was  libeled 
by  her  passengers  to  refund  their  passage  money  on  the  ground 
of  original  unseaworthiness,  the  decree  of  the  district  court  against 
the  vessel  was  held  not  conclusive  as  to  the  vessel's  unseaworthiness 
nor  that  the  warranty  was  broken.^  Again,  a  policy  contained 
the  clause  "that  if  the  vessel,  upon  a  regular  survey,  should  be 
declared  unseaworthy,  by  reason  of  her  being  unsound  or  rotten, 
or  incapable  of  prosecuting  her  voyage,  on  account  of  her  being 
unsound  or  rotten,  the  insurers  should  not  be  bound  to  pay  their 
subscription."  The  survey  stated  injuries  arising  from  storms, 
besides  the  decay  of  her  timbers.  It  was  held  that  as  the  survey 
and  condemnation  for  unseaworthiness  did  not  proceed  on  the 
sole  ground  of  rottenness  or  decay,  but  on  that  fact  connected  with 
other  matters,  it  was  not  conclusive,  and  the  insured  was  entitled 

1' Stephenson    v.    Piseataqua    Fire  20  ^yiniamson  v.  Tunno,  2  Bay  (S. 

&  Marine  Ins.  Co.  54  Me.  55.  C.)  388,  1  Brev.  (S.  C.)  151,  2  Am. 

18  Saltus  v.  Commercial  Ins.  Co.  10  Dee.  654.     There  is  much  discussion, 

Johns.  (N.  Y.)  487;  Mitchell  v.  New  however,   upon   the  point   whether   a 

England  Marine  Ins.  Co.  6  Pick.  (23  foreign  sentence  is  conclusive  or  only 

Mass.)  117.                                     '  prima  facie  evidence:   Goix  v.  Law, 

19' Wright  V.  Barnard,  2  Esp.  700,  2  Johns.  Cas.  (N.  Y.)  480,481;  Kem- 

5  R.  R.  767,  reported  in  1  Marshall  ble  v.  Rhinelander,  3  Johns.  Cas.  (N. 

on   Ins.    (3d   ed.)    159a;    Watson    v.  Y.)  130. 

Insurance   Co.  of  North   America,  2  ^  Abott  v.  Sebor,  3  Johns.  Cas.  (N. 

Wash.   (U.  S.  C.  C.)   480,  Fed.  Cas.  Y.)  39,  3  Am.  Dec.  139. 

No.  17,285;  Fisher  v.  Ogle,  1  Camp.  ^  Robinson   v.   Commonwealth   Ins. 

418,   overruled    by   Baring   v.    Royal  Co.  3  Sum.   (U.  S.  C.  C.)   226,  Fed. 

Exchange  Assur.   Co.   5   East,  99,   7  Cas.  No.  11,949. 

R.    R.    657;    Maley    v.    Shatruck,    3  ^  Marks    v.    Nashville    Marine    & 

Cranch  (7  U.  S.)  458,  2  L.  ed.  498.  Fire  Ins.  Co.  6  La.  Ann.  127. 
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lo  rci'uvor.*  And  wlu'iv  the  policy  mnlaiiu'il  the  rollen  claiu^e, 
ami  tlu'  ve.ssel  was  in  a  surveyor's  rei)ort  found  unsound  and  rotten, 
but  it  did  not  refer  to  the  connucnc-eniont  of  the  voyage,  the  in- 
surers were  held  not  discharged  thereb>-  as  (he  report  was  not  con- 
fhisive  that  the  vessel  was  unsound  and  rotten.^  But  where  the 
master  in  a  port  of  necessity  consents  to  a  survey  by  shii)masters 
appointed  by  a  United  States  consul,  such  survey  will  be  held 
reiiular.^  And  it  is  held  that  a  survey  is  sutlicient  to  bar  a  recovery 
under  the  rotten  clause,  if  it  state  particular  facts  from  which  the 
conclusion  of  rottenness  is  necessarily  drawn,  and  that  it  was  the 
sole  cause  of  the  unseaworthiness.'  So  under  such  clause  a  plea 
that  the  survey  was  made  at  a  port  of  necessity,  and  that  the  vessel 
was  found  so  unsound  and  i-otten  as  to  be  unseaworthy,  was  held 
i2,ood.^  The  survey  is  held  to  be  inadmissible  in  evidence  for  the 
insured  since  it  is  an  ex  parte  proceeding,^  but  it  may  be  called  for 
by  the  insurers."  It  must,  however,  in  all  cases  be  properly  made 
and  authenticated  by  oath  to  be  admitted,  and  the  certificate  of 
an  American  consul  is  held  not  sutlicient  to  render  it  competent.^^ 
When  called  for  by  the  defendant  it  may  then  be  also  used  by 
the  insured  in  his  behalf.^^  It  has  been  held  that  the  captain 
cannot  testify  as  to  the  condition  of  the  ship  at  the  time  of  the 
survey,  but  that  the  proceeding  being  judicial,  the  warrant  and 
survey  must  be  produced.^^  A  survey  is  admissible  on  the  ques- 
tion of  the  conduct  and  good  faith  of  the  master.^* 

*Haff  v.  Marine  Ins.  Co.  8  Johns.  117;  Abbott  v.  Sebor,  3  Johns.  Cas. 

163,   5   Am.   Dec.   331,   overruling-   4  (N.  Y.)  39,  2  Am.  Dec.  139. 

Johns.  (N.  Y.)  13-!.  "  Saltus  v.  Commercial  Ins.  Co.  10 

5  Marine    Ins.    Co.    v.    Wilson,    3  Johns.  (N.  Y.)  487. 

Cranch  (7  U.  S.)   188,  2  L.  ed.  406;  ^^  Stephenson    v.    Piscataqua    Ins. 

Armroyd   v.    Union,   2    Binn.    (Pa.)  Co.  54  Me.  55. 

39-1.     '  ^2  Saltus    V.    Commercial    Ins.    Co. 

^  Innes  V.  Alliance  Mutual  Ins.  Co.  10    Johns.    (N.    Y.)    487.      See   also 

1   Sand.    (N.  Y.)    310.     See  Dorr  v.  Watson  v.  North  America,  2  Wash. 

Pacific  Ins.  Co.  7  Wheat.  (20  U.  S.)  (U.  S.  C.  C.)  480,  Fed.  Cas.  No.  17,- 

581,  5  L.  ed.  528;  Janney  v.  Colum-  285. 

bian  Ins.  Co.  10  Wheat.   (23  U.  S.)  ^^  p^iji^gon    v.    Clifford,    2    Wash. 

411,  6  L.  ed.  354.  (U.  S.  C.  C.)   1,  Fed.  Cas.  No.  11,- 

'  Brandeo'ee    v.    National    Ins.    Co.  948. 

20  Johns.   (N.  Y.)   328;  Innes  v.  Al-  i*  Hathaway   v.    Sun   Mutual    Ins. 

liance  Mutual  Ins.  Co.  1  Sand.    (N.  Co.  8  Bosw.   (N.  Y.)   31,  34.     See  § 

Y. )   310.  3767  herein.     See  further  as  to  effect 

*  Rogers  v.  Niagara  Ins.  Co.  2  Hall  and  admissibility  of  survey:   Robin- 

(N   Y.)  86.  son    v.    Commonwealth    Ins.    Co.    3 

9  Gordon  v.  Massachusetts  Fire  &  Sum.    (U.    S.   C   C.)    220,  226,  Fed. 

Marine  Ins.  Co.  2  Pick.   (19  Mass.)  Cas.  No.  11,949;  Robinson  v.  Clifford, 

249;     Mitchell     v.     New      England  2   Wash.    (C.   C.)    1,   Fed.    Cas.   No. 

Marine  Ins.  Co.  6  Pick.    (23  Mass.)  11,948;   Marine  Ins.    Co.   v.   Wilson, 
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§  3789.  Other  matters  of  evidence  and  practice:  seaworthiness. — 
If  there  is  no  contradictory  testimonj^  as  to  the  unseaworthiness 
of  a  vessel,  the  court  may  instruct  the  jury  that  if  the  facts  stated 
in  the  protest  are  true,  she  is  unseaworthy.^^  Where  the  ultiniite 
fact  to  be  estabhshed  in  a  suit  on  a  marine  policy  is  whether  the 
vessel  was  seaworthy  or  not,  the  court  is  not  required  to  find 
incidental  facts  which,  in  effect,  are  merely  evidence  bearing  on 
the  ultimate  fact.^^  It  is  held  that  in  a  suit  on  a  marine  insurance 
policy  compliance  must  be  averred  in  the  complaint  and  put  in 
issue  by  a  denial,  and,  though  the  defendant  unnecessarily  pleads 
unseaworthiness  as  a  separate  defense,  he  will  not  be  required  to 
furnish  a  bill  of  particulars.^''  Where  the  testimony  by  experts 
was  conflicting  upon  the  j^oint  whether  a  deck  properly  calked 
would  leak  through  straining  of  the  ship  in  severe  weather  without 
visible  injury  to  the  l)utts  at  the  side  of  the  ship,  and  also  as 
respects  the  mode  of  calking,  it  was  held  that  negligence  in  calking 
and  unseaworthiness  in  that  respect  when  the  ship  sailed  were  not 
proved. -^^ 

§  3790.  Burden  of  proof:  life  insurance. — The  rule  as  to  the  bur- 
den of  proof  in  actions  upon  life  policies  is  similar  to  that  in  actions 
upon  fire  and  marine  policies.  If  there  are  any  conditions  prece- 
dent to  the  right  of  recovery  the  burden  is  upon  the  insured  to 
prove  a  compliance  therewith.  If  plaintiff  alleges  compliance  in 
all  particulars,  and  the  defendant  answers  denying  comijliance 
but  not  as  to  all,  the  plaintiff  need  not  prove  compliance  Avith 
them  all  but  only  those  denied  in  the  answer,^^  But  if  the  insurer 
insists  that  a  life  policy  was  avoided  by  a  breach  of  its  conditions, 
the  burden  of  proof  to  establish  that  proposition  is  ahvays  upon 
the  insurer  and  never  shifts.^"  Where  it  is  a  condition  of  the 
certificate  issued  to  a  member  that  he  should  be  in  good  standing 
at  time  of  death,  the  beneficiary  must  show  that  he  was,  and  evi- 
dence that  the  assured  was  recognized  as  a  member  up  to  within 
a  short  time  of  his  death,  together  with  the  presumption  that  he 

3  Craneh  (7  U.  S.)  187,  2  L.  ed.  406;        ^^  Ward  v.  China  Mutual  Ins.  Co. 

Gordon  v.  Massachusetts  Fire  &  Ma-  44  Fed.  43. 

rine  Ins.  Co.  2  Pick.  (19  Mass.)  249;        ^^  The    Thomas    Melville,    31    Fed. 

Griswold  v.  National  Ins.  Co.  3  Cow.  480. 

(N,    Y.)     96;  "  Stcinmetz    v.    United        ^^  Roach     v.      Kentucky      Mutual 

States  Ins.   Co.  2  Serg'.  &  R.   (Pa.)  Security  Fund   Co.  28  S,   C  431,  6 

293;  Garrigues  v.  Cox,  1  Binn.  (Pa.)  S.  E.  286. 

592,  2  Am.  Dec.  493.  20  Supreme  Tent  Knights  of  Mac- 

^*  Prescott    V.    Union    Ins.    Co.    1  cahees    of   the    World   v.    Stensland, 

Whart.   (Pa.)   399,  30  Am.  Dee.  207.  206  111.  124,   99  Am.   St.  Rep.  137, 

i«  ^lerchants'    Mutual    Ins.    Co.    v.  68  N.  E.  1098. 
Allen,  121  U.  S.  67,  30  L.  ed.  858. 
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IkkI  followed  such  rules  aud  laws  as  lie  was  uuder.  was  lieUl  sulli- 
eient  evideuee  of  uood  slaudiuL!,  lo  euahle  the  heuelieiary  to  niain- 
laiu  the  aeliou.^  lUit  iu  Indiaua.  in  a  case  where  the  eertilicate 
stateil  that  the  deceased  was  a  member  "in  good  standing"  and 
also  provided  for  the  paymeut  of  a  certain  sum  in  case  he  was  in 
good  stanihng  at  the  time  of  death,  it  was  held  that  the  eertilicate 
was  to  be  considered'  as  proof  of  good  standing  at  the  time  of  its 
issue,  and  that  the  court  would  presume  sucli  good  standing  to  exist 
at  time  of  death,  no  evidence  to  the  contrary  being  produced,  and 
that  the  burden  of  proof  wa.s  on  the  society  to  show  that  it  did 
not  exist. 2  in  an  action  upon  a  policy  by  tlie  terms  of  which  the 
application  is  made  a  part  tliereof,  and  the  statements  therein 
warranties,  the  burden  is  ui)on  the  insurer  to  prove  the  falsity  of 
any  of  such  statements.^  Answers  in  an  application  for  life  insur- 
ance respecting  the  previous  illness  of  the  insured,  and  a,s  to  his 
consulting  physicians,  and  the  like,  are  warranties  which  must  be 
proved  by  the  plaintiff,  but  which,  for  convenience  of  trial,  may 
stand  on  j^resumptioTi  of  prima  facie  evidence  until  contradicted.* 
§  3791.  Burden  of  proof:  death  as  result  of  external,  violent,  and 
accidental  means:  accident  insurance  generally:  instances. — In  an 
action  upon  a  policy  insuring  against  death  resulting  solely  from 
bodily  injuries  caused  by  external,  violent,  and  accidental  means, 
and  independent  of  all  other  causes,  the  burden  of  proof  is  upon 
those  who  claim  under  the  policy  to  show  that  death  was  solely 
the  result  of  the  accident,  independently  of  all  other  causes.^  In 
an  action  on  an  accident  policy  it  is  sufficient  for  the  plaintiff  to 
show  fulfillment  of  the  conditions  of  recovery  which  are  made  sucli 
by  the  contract  itself,  and  the  burden  is  then  upon  the  defendant 
to  prove  the  untruthfulness  of  tlic  representations,  if  there  be  any 
such,  upon  which  he  relies.  The  plaintiff  need  not  aver  the  truth 
of  statement  contained  in  the  a})plication,  nor  the  performance 
or  nonperformance  of  conditions  subsequent,  nor  negative  pro- 
hibited acts.^     So  the  plaintiii'  is  bound  to  allege  and  prove  that 

iLazensky     v.      Supreme     Lodge  Ins.    Co.    23    R.    I.    457,    57    L.R.A. 

Knights  of  Honor,  31  Fed.  592.  See  496,   91   Am.    St.   Rep.   643,  50   At), 

also  Siebert  v.  Supreme  Council,  23  834. 
Z\Io.  App.  268.  ^  National  Masonic  Accident  Assoc. 

2  Supreme      Lodge      Kniglits      of  v.  Shyrock,  73  Fed.  774,  20  C.  C.  A. 

Honor  v.  Johnson,  78  Ind.  110.     See  3,  36  U.  S.  App.  658;  Supreme  Coun- 

also  Mulrov  v.  Knights  of  Honor,  28  oil  of  Royal  Arcanum  v.  Brashears, 

Mo.  App.  463.  89  Md.  624,  43  Atl.  866,  28  Ins.  L.  J. 

^  Supreme      Lodge      Knights      of  751,  758. 
Honor  v.  Wollsehlager,  22  Colo.  213,       ^  Phoenix   Ins.    Co.    v.    Picket,   119 

44  Pac.  598.  Ind-  155,  12  Am.   St.  Rep.   393,  21 

*  O'iiourke  v.  Hancock  Mutual  Life  N.  E.  546. 
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death  resulted  from  accident  from  external  violence  and  accidental 
means  where  that  is  the  basis  of  assurer's  liability.  Assurer  need 
not  negative  accident  where  it  does  not  rely  upon  any  exception, 
forfeiture,  breach  of  warranty  or  other  aflirmative  defense.'^  So 
the  burden  rests  upon  insurer  to  show  that  death  or  injury  was 
within  the  risk  excepted  in  the  policy .^  So  in  an  action  on  an 
accident  policy,  the  defendant  having  answered  by  denial  that  the 
death  was  caused  by  accident  as  alleged  in  the  complaint,  the 
burden  of  proof  is  on  the  plaintiff,  who  is  entitled  to  the  closing 
argument,  and  the  defendant  cannot  afterward  set  up  that  its 
denial  was  bad ;  that  it  was  entitled  to  the  burden  of  proof  and  to 
the  closing  argument.^  If  it  appears  that  if  the  assured  died  from 
injuries  received  by  him,  the  insurer  must  assume  the  burden  of 
proving  that  such  injuries  resulted  from  some  cause  against  which 
he  did  not  insure,  or  that  there  had  been  some  breach  of  some 
condition  or  agreement  in  the  policy  on  account  of  which  he  is 
relieved  from  liability.^"  And  in  an  action  on  a  policy  conditioned 
to  extend  only  to  death  or  personal  injuries  caused  by  external, 
violent,  and  accidental  means,  plaintiff  nmst  show  that  the  death 
of  the  insured  was  the  result,  not  only  of  external  and  violent,  but 
of  accidental  means."  So  under  a  pohcy  agreeing  to  pay  a  specific 
sum  on  proof  of  the  death  of  assured  from  bodily  injuries  effected 
through  external,  violent,  and  accidental  means,  provided  always 
the  death  shall  not  have  been  produced  by  any  of  the  various  acts 
enumerated  in  the  policy,  the  burden  of  proof  that  the  death  arose 
from  one  of  the  excepted  causes  must  be  assumed  by  the  insurer, 
after  the  plaintiff  has  established  death  by  accident.^^  g^  [^  .^n 
action  to  recover  insurance  against  death  from  an  accidental  cause, 
the  burden  of  proof  is  upon  the  plaintiff  to  show  that  death  re- 
sulted from  such  cause,  and  until  this  is  estabhshed  no  case  is 
made  out,  but  if  plaintiff  has  introduced  evidence  showing  death 
to  have  been  the  result  of  an  accident,  the  burden  of  proof  is  then 
on  the  insurer  to  establish  a  defense  that  the  insured  was  within 

7  Price  V.  Occidental  Life  Ins.  Co.    St.  Rep.  374,  23  S.  W.  191,  15  Ky.  L. 
169  Cal.  800,  147  Pac.  1175,  46  Ins.    R.  469. 

L_  J  5g_  1°  Cronkliite  v.  Travelers'  Ins.  Co. 

8  Nichols  V.  Commercial  Travelers'  '75  Wis.  116,  17  Am.   St.  Rep.  184, 
Eastern   Accident    Assoc.   221   Mass.   43  N.  W.  731. 

540,  109  N.  E.  449,  46  Ins.  L.  J.  306.  "  Travelers'  Ins.  Co.  v.  MeConkey, 

On    duty    of    insured    to    negative  127  U.  S.  661,  32  L.  ed.  308,  8  Sup. 

death  or  accident  from  excepted  cause  Ct.  1360. 

see  notes  in  4  L.K.A.(N.S.)   636;  50  ^^  Anthony    v.    Mercantile    Mutual 

LRA(NS)  1006.  Accident   Assoc.   162   Mass.   354,   26 

'9  American  Accident  Co.  v.  Reigart,  L.R.A.  486,  44  Am.  St.  R%p.  367,  38 

94  Ky.  547,  21  L.R.A.  651,  42  Am.  N.  E.  973. 
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some  exceptions  of  the  poliey.^^  Auain.  if  an  accident  policy 
exehuies  liability  for  injnry  to  the  insured  caused  by  his  voluntary 
exposure  to  unnecessary  danger,  the  burden  of  proof  is  upon  the 
insurer  to  show  that  the  injury  is  within  the  excepted  clause.^*  And 
the  burden  of  proof  that  the  danger  was  ap])arent  and  the  exposure 
thereto  voluntary  or  unnecessary,  in  an  action  on  an  accident 
policy,  rests  upon  the  insurer.^*  If  the  agreement  is  that  proof  be 
furnished  satisfactory  to  the  directors  of  the  aasociation  tliat 
assureds  death  was  caused  wholly  and  entirely  by  external,  violent 
and  accidental  means,  the  proof  furnished  should  be  such  as  to 
overcome  in  the  minds  of  the  directors  as  reasonable  men  acting 
reasonably  a  medical  examiner's  certilicate  which  states  positively 
that  death  Avas  due  to  disease."  And  in  a  New  York  case  the 
policy  upon  Avhich  the  action  was  brought  insured  against  death 
from  "external,  violent,  and  accidental  means,"  but  limited  the 
amount  of  recovery  to  one  hundred  dollars  in  case  the  insured 
died  of  injuries  wantonly  inflicted  by  himself.  The  complaint 
alleged  that  insured  died  through  external,  violent,  and  accidental 
means,  and  that  the  injuries  were  not  wantonly  inflicted  by  him- 
self. The  answer  was  a  general  denial,  cou})led  with  the  defense 
that  the  insured's  injuries  were  wantonly  inflicted  by  himself. 
The  court  held  that  in  order  to  recover  more  than  one  hundred 
dollars  the  burden  of  proof  was  upon  the  plaintiff  to  establish  the 
fact  that  the  insured  did  die  from  external,  violent,  and  accidental 
means,  and  not  from  injuries  wantonly  inflicted  by  himself.^'''  The 
insurer  must  show  that  a  warranty  by  an  applicant  for  accident 
insurance,  that  he  was  in  sound  condition  physically,  when  he  in 
fact  was  predisposed  to  rupture,  increased  the  risk  of  loss  within 
the  meaning  of  a  statute  providing  that  no  warranty  shall  be 
deemed  material  unless  it  increased  the  risk  of  loss.^^  So  when, 
in  an  action  on  an  accident  policy,  the  plaintiff'  introduces  evi- 
dence tending  to  show  that  the  insured  died  of  hemorrhage  result- 
ing from  an  accidental  fall,  a  prima  facie  case  is  made  out,  and  it 
is  not  necessary  to  take  up  the  defendant's  side  and  prove  that 

^^  Carnes  v.  Iowa  Traveling  Men's  ^^  Page    v.    Commercial    Travelers' 

Assoc.    106    Iowa,   281,   68   Am.    St.  'Eastern   Accident   A.ssoc.    225   Mass. 

Rep.  306,  76  N.  W.  683.  335,  114  N.  W.  430,  49  Ins.  L.  J.  231. 

i^Follis   v.   United    States   Mutual  "  whitlatch    v.    Fidelity    Casualty 

Accident    As.soc.    94    Iowa,    435,    28  Co.    149    N.    Y.    45,   43    N.    E.    405, 

L.R.A.  78,  58  Am.  St.  Rep.  408,  62  rev'g  78  Hun.  262,  28  N.  Y.  Supp. 

N.  W.  807.  951,  60  N.  Y.  St.  Rep.  263. 

^^  Correll     v.     National     Accident  ^^  Collins     v.     Casualtv     Co.     of 

Societv.   13?»  Iowa,  36,  130  Am.   St.  America,     224     Mass.     327,     L.R.A. 

Rep.  294,  116  N.  W.  1046.  1016E,  1203,  112  N.  E.  634. 

6214 


EVIDENCE  §  3791 

death  did  not  result  from  the  excejjted  causes  named  m  the  policy.^" 
Where  an  action  to  recover  on  an  accident  policy  for  the  deatli 
of  the  insured  from  hernia,  inflicted  while  performing  his  duties 
as  a  railroad  fireman  after  the  policy  issued,  recovery  is  resisted 
on  the  ground  that  he  was  afflicted  with  chronic  hernia  long  before 
the  accident,  evidence  showing  his  habits,  health,  vigor  and  ability 
to  perform  continued  hard  labor  up  to  the  time  of  the  injury 
is  competent  to  refute  the  defense  set  up.^°  Under  an  accident 
policy  indemnifying  against  loss  of  the  value  of  time  during 
disability,  evidence  of  the  amount  of  suff'ering  of  the  insured,  and 
how  he  slept  during  the  injury  is  admissible  to  show  how  far  his 
discomfort  may  have  interfered  with  his  capacity  to  work,  but  it 
is  not  admissible  as  an  element  of  damages.^  Under  an  accident 
insurance  policy  providing  that  the  insurer  shall  not  Ije  liable  for 
intentional  injury  inflicted  by  the  insured  on  any  other  person, 
evidence  that  the  insured  was  killed  b}^  a  pistol  shot  on  a  dark, 
stormy  night  while  at  work  with  a  companion  in  a  lighted  shed, 
that  the  shot  which  killed  him  was  followed  by  two  others,  each  of 
which  inflicted  a  mortal  Avound,  and  that  one  of  the  shots  was  fired 
so  near  him  as  to  discolor  his  clothing  with  powder,  is  sufficient 
to  establish  the  fact  that  he  was  intentionally  murdered  by  one 
who  knew  him,  and  no  recovery  can  be  had  under  the  policy  in 
such  case.^  If  it  appears  that  a  passenger  on  a  railway  train,  intend- 
ing to  alight  at  a  crossing,  left  his  seat  while  the  train  was  running, 
went  to  the  steps,  and  descending  them,  stood  on  the  lower  holding 
the  railing  with  both  hands,  and  he  was  next  seen  acting  as  if  he 
was  going  to  step  down  another  step,  and  next  holding  the  railin.u' 
with  one  hand,  and  being  dragged,  the  jury  is  authorized  to  find 
that  his  resulting  injuries  were  accidental.^  Evidence  that  the 
insured,  a  man  in  apparent  good  health,  with  no  premonitory 
symptoms  of  serious  disease,  left  his  home  for  a  walk,  came  Ijack 
in  half  an  hour  with  a  bruise  on  his  right  temple,  and  scratches  on 
his  face,  saying  he  had  fallen  on  loose  stones  in  the  path  com- 
plained of  pain  in  his  head  shortly  lapsed  into  unconsciousnes.^, 

i»  Fetter  v.  Fidelity  &  Casualty  Co.  Ins.    Co.   96   Wis.   536,    65   Am.    St. 

174  Mo.  256,  61  L.R.A.  459,  97  Am.  Eep.  61,  71  N.  W.  811. 

St.  Rep.  560,  73  S.  W.  592,  32  Ins.  On    presumption    and    burden    of 

L.  J.  604.  proof  in  action  on  insurance  policy 

2°  Travelers'    Ins.    Co.    v.    ^lurray,  exempting-  insurer  or  limiting-  its  lia- 

16  Colo.  296,  25  Am.  St.  Rep.  267,  bility  in  case  of  injury  intentionally 

26  Pac.  774.  intlicted   by  another,   see  note  in   48 

^  Globe  Accident  Insurance  Co.  v.  L.R.A. (N.S.)   524. 

Helwio-,  13  Ind.  App.  539,  55  Am.  St.  ^  gi^j^ij  ^   j^^^^^  j^^f^  jj^g^  q^    -j^j- 

Rep.  247,  41  N.  E.  976.  Iowa,  217,  91  Am.  St.  Rep.  153,  56 

2  Butero     v.     Travelers'     Accident    L.R.A.  271,  88  N.  W.  368. 
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and  iTiiiaiiiiHl  in  that  condition  two  da\s  nnlil  he  di(Ml,  thai  no 
one  saw  the  alleged  fall,  liial  his  atliMidinii  pliysician  was  unable 
to  state  with  any  certainty  the  eause  ol  death,  hut  thai  there  were 
present  symptoms  of  uraemic  poisoning,  is  wholly  insuflieient  to 
sup[)ort  a  linding  that  deatii  resulted  from  external,  violent,  and 
aeeidental  eause.*  An  aeeident  insurance  policy  contained  a  con- 
dition exonerating  the  insurer  from  liability  if  tlie  death  of  the 
assured  was  the  result  of  design  on  the  [)art  of  the  assured  or  any 
other  person.  The  assured  was  shot  by  an  otHcer;  l)ut  there  was 
some  evidence  tending  to  show  that  the  ollicer  did  not  know  that 
it  was  the  assured  at  whom  he  shot,  and  that  he  did  not  intend 
to  kill  the  assured,  it  was  held,  that  if  this  evidence  was  true,  it 
could  not  be  said  as  a  matter  of  law  that  the  assured  lost  his  life 
from  the  design  of  another.^  Death  is  not  shown  to  have  resulted 
from  sunstroke,  exclusive  of  all  other  causes,  within  the  meaning 
of  an  accident  policy,  by  evidence  that  the  sunstroke  was  followed 
by  headache  and  digestive  disturbance,  lasting  about  a  month,  at 
the  expiration  of  which  the  insured  was  seized  with  pneumonia 
and  died.^ 

§  3792.  Evidence  whether  insured  was  temperate:  application, — 
If  the  insured  has  stated  in  his  answers  in  the  application  for 
life  insurance  that  he  is  temperate,  evidence  is  admissible  as  to 
the  business  habits  of  the  insured  and  as  to  his  other  habits  and 
associations,  both  before  and  at  the  time  of  the  issuing  of  the 
policy,  for  the  purpose  of  showing  w^hether  he  was  in  fact  tem- 
perate.' So,  in  order  to  prove  misrepresentations  as  to  the  use  of 
intoxicating  liquors,  insured's  previous  habits  in  that  respect  and 
that  he  had  pleaded  guilty  to  a  charge  of  drunkenness,  are  com- 
l)etent  and  admissible  evidence.^  It  is  also  held  that  any  evidence 
tending  to  cast  doubt  upon  defendant's  theory  of  intoxication  is 
jjroper.  though  not  sufhcient  in  itself  to  disprove  it.^ 

*Keefer    v.    Pacific    Mutual    Life  tual    Life    Ins.    Co.    64    Minn.    495, 

Ins.  Co.  201  Pa.  St.  448,  88  Am.  St.  58  Am.  St.  Rep.  549,  67  N.  W.  367. 

Rep.  822,  51  Atl.  366.  On  burden  of  proof  as  to  breach 

^  Utter    v.    Travelers'    Ins.    Co.    65  of  provision  in  insurance  policy  for- 

Mieh.  545,  8  Am.  St.  Rep.  913,  32  N.  bidding  use  of  intoxicating  liquor,  see 

W.  812.  notes    in    15    L.R.A.(N.S.)    212;    25 

6  Pack  V.  Prudential  Casualty  Co.  L.R.A.(N.S.)  1241. 

170  Ky.  47,  L.R.A.1916E,   952,  185        «  Langdcau  v.  John  Hancock  Mu- 

S.  W.  496.  tual  Life  Ins.   Co.  194  Mass.  56,  18 

On    risks    covered     by     insurance  L.R.A.(N.S.)  1190n,  80  N.  E.  452. 
against    sunstroke,    see    notes    in    6        ^  Thompson     v.     Bankers'     Mutual 

L.R.A.(N.S.)  609;  L.R.A.1916E,  957.  Casualtv    Ins.    Co.    128    Minn.    474, 

7  Chambers  v.  Nortii  Western  Mu-  151  N.  W.  180,  45  Ins.  L.  J.  627. 
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§  3793.  Evidence:  fidelity  guaranty:  breach  of  warranty:  dis- 
honest acts  of  employee. — In  an  action  upon  a  fidelity  guaranty 
bond  or  insurance  contract  the  plaintiff  is  entitled  to  recover  upon 
proving  the  bond,  the  embezzlement  or  other  act  of  the  employee 
whose  fidelity  is  guaranteed  and  a  breach  by  a  refusal  to  indem- 
nify.^" And  the  burden  of  proof,  in  an  action  upon  a  fidelity  in- 
surance or  indemnity  contract,  rests  upon  insurer  to  e.-tablish  the 
allegations  charging  a  breach  of  warranty  where  it  alleges  such 
breach  as  a  defense."  So  the  onus  is  upon  a  surety  company  to 
prove  a  breach  of  the  obligation  of  assured  to  make  the  required 
examinations  of  its  cashier's  books;  the  plaintiff  is  not  obliged  to 
aver  that  it  had  made  such  examinations.^^  And  this  rule  applies 
to  other  matters  set  up  in  defense  by  the  insurer.  Such  a  non- 
compliance with  representations,  ascertaining  .correctness  of  ac- 
counts, examination  of  books,  etc.^^ 

Evidence  of  entries  in  books  under  the  employer's  supervision 
and  of  his  reception  and  indorsement  of  checks  is  admissible  upon 
the  cjuestion  of  shortage.^*  So  evidence  is  properly 'admitted  whicli 
shows  that  a  bank  bookkeeper's  accounts  had  been  examined  and 
found  correct ;  and  matters  showing  the  character  of  the  examina- 
tion of  his  accounts  by  the  directors  are  also  relevant ;  and  entries 
in  the  bank  books  made  by  the  bookkeeper  may  Ite  shown ;  so  the 
certificate  of  the  bank  cashier  for  the  renewal  of  said  bookkeeper's 
bond  stating  that  his  accounts  had  been  examined  and  found  cor- 
rect is  relevant  and  admissible  in  evidence.^^  Again,  where  a 
company  is  insured  against  the  dishonest  acts  of  an  employee,  in 
an  action  upon  the  policy,  in  order  to  show  that  certain  acts  of  the 

10  Title  Guaranty  &  Surety  Co.  v.  Co.  144  Mass.  572, 12  N.  E.  372;  Mur- 
Niehols,  224  U.  S.  346,  .56  L.  ed.  795,  ray  v.  New  York  Life  Ins.  Co.  85  N. 
32  Sup.  Ct.  475,  41  Ins.  L.  J.  1120,    Y.  236. 

aff'g  s.  c.  12  Ariz.  405,  10  Pac.  825.        ^^  United  States  Fidelity  &  Guar- 

11  Southern  Surety  Co.  v.  Tyler  &  anty  Co.  v.  Foster  Deposit  Bank,  148 
Simpson  Co.  30  Okla.  116,  120  Pac.  Ky.  776,  147  S.  W.  406.  See  Title 
936.  Guaranty  &   Surety   Co.   v.   Nichols, 

12  Title  Guaranty  &  Surety  Co.  v.  224  U.  S.  346,  32*  Sup.  Ct.  475,  56 
Nichols,  224  U.  S.  346,  56  L.  ed.  795,  L.  ed.  795,  41  Ins.  L.  J.  1120 ;  United 
32  Sup.  Ct.  475,  41  Ins.  L.  J.  1120  States  Fidelity  &  Guaranty  Co.  v. 
(aff'g  s.  c.  12  Ariz.  405,  10  Pac.  825),  Foster  De!)osit  Bk.  148  Ky.  776,  147 
citing    Piedmont    &    Arlinsiton    Life  S.  W.  406. 

Ins.  Co.  v.  Ewing,  92  U.  S.  377,  23        i*  Standard   Oil   Co.  v.  Fidelity  & 

L.    ed.    610    (which    hold.s    that    the  Casualty  Co.  21  Ky.  L.  Rep.  399,  51 

burden  of  proving  the  truth   of  the  S.   W.   571.      See   National   Bank   of 

answers  in  the  application  does  not  Tarentum  v.  Equitable  Trust  Co.  223 

r&st     on     the     plaintiff)  ;     American  Pa.  328,  72  Atl.  794. 
Credit    Indemnity    Co.    v.    AA^ood,    73        i^  National    Bank   of   Tarentum   v. 

Fed.  81,  19  C.  C.  A.  264,-  38  U.   S.  Equitable  Trust  Co.  of  Pittsburg,  223 

App.  583;  Freeman  v.  Travelers'  Ins.  Pa.  328,  72  Atl.  794. 
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employee  on  wliioli  the  claim  is  based  were  intentional  and  not 
the  resuh  of  earek^ssne.-^s  or  oversi.uhl.  evidence  of  siniihir  act.s 
hy  the  same  eniphjyee  occnrrinti  [)rioi'  to  the  date  of  the  com- 
mencement of  tlie  insurer's  ohliuation  of  winch  no  claim  is  made, 
is  admissible.^®  And  incriininatinL!,  declarations  and  conduct  of 
insured,  aji'ent  or  employee  are  competent  evidence  of  criminal 
intent."  It  is  also  held  that  a  prepondei'ance  of  evidence  as  to 
larceny  or  embezzlement  is  sutHcient.^^  But  letters  annonncin.u 
>hipments  of  money  to  a  bank  are  not  competent  evidence  to  estab- 
lish the  fact  of  actual  shipment,  for  the  purpose  of  establishing 
its  embezzlement  by  an  otHcer  of  the  l>ank  who  had  thereafter 
absconded.  ^^ 

§  3794.  Evidence:  burglary  insurance. — Where  larceny  is  not 
proven  by  a  fair  i)rei>onderance  of  evidence  there  can  be  no  re- 
covery.^" But  altliough  the  policy  requires  affirmative  proof  of 
loss  and  sufficient  evidence  of  the  commission  of  a  burglary,  theft, 
or  larceny  to  which  the  loss  was  due,  such  requirement  does  not 
necessitate  proof  beyond  a  reasonable  doubt. ^  It  is  also  sufficient 
if  the  loss  can  be  determined  from  insured's  books  with  reasonable 
certainty  and  this  applies  where  the  books  and  accounts  were  so 


^®  American  Surety  Co.  v.  Paulv, 
72  Fed.  470,  18  C.  C.  A.  644. 

^''  Clifton  Manufacturing  Co.  v. 
United  States  Fidelity  &  Guaranty 
Co.  60  S.  Car.  128,  38  S.  E.  790. 

18  Fidelity  &  Deposit  Co.  y.  Colo- 
rado Ice  &  Storage  Co.  45  Colo.  443, 
103  Pac.  383,  38  Ins.  L.  J.  1094.  The 
court,  per  Hill,  J.,  said:  "We  are 
further  of  the  opinion  that  in  a  civil 
action  of  this  kind  an  instruction 
which  required  the  j^laintiff  to  make 
out  his  case  by  a  preponderance  of 
the  evidence  as  to  the  embezzlement 
or  larceny  of  funds  is  sufficient,  and, 
considering  the  purposes  for  which 
such  indemnit}-  bonds  are  made,  the 
terms  'larceny'  and  'embezzlement' 
as  .used  therein  are  intended  to  mean 
in  their  commercial  sense  and  that  it 
was  not  error  to  refuse  to  give  in- 
structions which,  in  substance,  re- 
quired the  plaintiff  to  establish  this 
case  beyond  a  reasonable  doubt,  as 
in  criminal  cases,  and  that  the  projv 
er  construction  of  the  language  of 
the  entire  bond  witli  the  applica- 
tion and  other  transactions  did  not 
contemplate  it  would  be  necessary  ii 


order  to  recover  in  a  civil  action  that 
the  evidence  should  be  sutificient  in 
all  respects  to  warrant  the  conviction 
of  the  emplo,yee  in  a  criminal  case. 
Fidelity  &  Casualty  Co.  v.  Eickhoff, 
63  Minn.  170,  30  L.R.A.  586,  56  Am. 
St.  Rep.  464,  65  N.  W.  351 ;  London 
Guarantee  &  Accdt.  Co.  v.  Hoche- 
laga  Bank,  Quebec,  L.  R.  3  Q.  B.  25; 
American  Surety  Co.  v.  Pauly,  72 
Fed.  484,  18  C.  C.  A.  657;  American 
Bonding  &  Trust  Co.  of  Bait.  v.  Mil- 
waukee Harvester  Co.  91  Md.  733,  48 
Atl.  72." 

1^  Title  Guaranty  &  Surety  Co.  v. 
Bank  of  Fulton, "  89  Ark.  471,  33 
L.R.A.(N.S.)    676,  117  S.  W.  537. 

^^  Hart  V.  American  Fidelity  Co. 
121  N.  Y.  Supp.  605,  126  N.  Y.  Supp. 
626. 

On  burglary  and  theft  insurance 
and  question  as  to  manner  of  loss  and 
proof  thereof  arising'  thereunder,  see 
notes  in  46  L.R.Ar(N.S.)  567;  47 
L.R.A.(N.S.)  296. 

1  Fienglass  v.  New  Amsterdam  Cas- 
ualty Co.  151  N.  Y.  Supp.  371,  45 
Ins.  L.  J.  425. 
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kept  that  the  actual  loss  was  accurately  determined  therefrom.^  In 
New  Jersey,  the  burden  of  proof  remains  with  the  plaintiff  to 
show  performance  as  at  common  law  and  this  is  not  changed  by 
the  i^ractice  act  of  that  state,  and  this  applies  in  cases  of  the 
character  under  consideration  here.^ 

Again,  proof  of  the  disappearance  of  the  property  and  search 
by  detectives  therefor  is  insufficient  to  justify  a  recovery.*  But 
disappearance  of  personal  property  being  one  of  the  most  important 
elements  of  theft  proof  thereof  ought  to  be  admitted  in  connection 
with  other  facts  which  are  relevant  and  admissible  even  though 
disappearance  alone  is  insufficient  evidence  of  theft.*  Under  a 
warranty  in  luirglary  insurance  that  a  door  is  of  a  certain  thick- 
ness an  expert  witness's  testimony  may  be  such  as  to  show  that  an 
unexpert  person  not  familiar  with  the  construction  of  safes  might 
properlj'  say  that  said  door  was  of  the  warranted  thickness  so  that 
no  breach  of  warranty  is  shown. ^  In  a  Kentucky  case  the  policy 
insured  against  direct  loss  by  burglary  or  larceny,  after  entry  into 
the  safe  by  burglars,  effected  by  the  use  of  tools  or  •  explosives 
directly  thereupon.  It  was  held  that  the  allegations  that  the  safe 
was  broken  into  and  robbed,  that  the  burglars  drilled  into  and 
damaged  his  safe,  and  that  the  contents  were  feloniously  taken 
therefrom  were  sufficient  and  were  supported  by  the  evidence  show- 
ing the  facts  as  alleged  especially  when  the  finding  the  jury  sus- 
tained the  same,  although  the  evidence  was  slight  as  to  the  safe 
being  locked  on  the  night  in  question.'  In  another  case  it  appeared 
that  there  were  two  separate  and  distinct  provisions  in  the  contract 
one  of  which  stipulated  that  there  must  be  ''visible  evidence  of  the 
force  and  violence'"  used  in  effecting  the  entrance  into  the  premises, 
while  under  the  other  stipulation  the  insurer  was  not  to  be  liable 
unless  there  were  "visible  marks  upon  the  premises  of  the  actual 
force  and  violence  used"  in  making  the  entry  into  the  premises. 
In  construing  these  provisions  it  was  held  that  it  was  evident  that 

^  National  Surety  Co.  v.  Silberberg  ^  Bankers'  Mutual  Casualty  Co.  v. 

Bros.  —  Tex.  Civ.  App.  — ,  176  S.  Stone,  150  Fed.  78,  80  C.  C.  A.  32, 

W.  97,  46  Ins.  L.  J.  92.  36  Ins.  L.  J.  420. 

^  Thomas    Oir    Trucking    &    For-  ''  General    Accident,    Fire    &    Life 

warding  Co.  v.  Metropolitan  Surety  Assur.    Corp.   Ltd.   v.    Stratton,   165 

Co.  77  N.   J.   L.   749,   73   Atl.   541;  Ky.  754,  178  S.  W.  1060. 

pract.  act  1903;  L.  1903,  p.  570,  c.  As  to  evidence  as  to  entry  into  in- 

247.  ner  steel  safe  of  bank  vault,  see  First 

*  Gordon  v.  -,5jtna  Indemnity   Co.  National  Bank  of  Monrovia  v.  Mary- 

of  Hfd.  116  N.  Y.  Supp.  558.  land  Casualty  Co.  162  Cal.  61,  121 

5  Fienglas  v.  New  Amsterdam  Cas-  Pae.  321. 
ualty  Co.  151  N.  Y.  Supp.  371,  45 
Ins.  L.  J.  425. 
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tlio  jiartios  Inlomled  to  a.uree  u])()n  what  should  Ix^  one  of  the  evi- 
diMitiary  facts  whicli  should  constitute  the  proof  of  burglaiy  and 
the  theft  of  the  uoods  and  not  that  it  should  be  the  sole  proof.  It 
was  also  decided  that  the  ^vol•ds  ''visible  marks"  and  "visible  evi- 
dence" made  a  case  of  const iiul ion  against  insurer,  and  also,  that 
the  two  terms  bein*:;  synonymous  in  their  ordinary  sense  and  use 
the  case  was  within  the  meauiuti,  of  the  contract  provisions  and 
that  there  were  visil)le  evidence  and  visil)le  marks  of  forcible  entry 
where  it  appeared  that  the  door  to  tlie  premises  was  locked  the 
night  before  and  that  there  was  sufficient  space  to  enalile  a  person 
to  see  whether  or  not  it  was  then  locked  by  the  bolt  bein,<:>;  thrown 
and  to  see  that  it  was  not  locked  in  the  morninti;.^  Where  the 
alleoations  of  the  complaint  are  sufficient,  and  are  also  within  the 
terms  of  a  statute  as  to  presumption  of  ownership  from  posses- 
sion, and  where  possession  of  property  was  obtained  under  mis- 
representations and  was  novr-r  returned  the  insured's  reasons  for 
surrendering  })ossession  of  the  property  ma}"  be  given  in  evidence 
in  an  action  on  the  policy  to  recover  the  value  of  said  property 
so  obtained  by  fraud.' 

Evidence  is  also  competent  and  relevant  to  show  notice  by 
telephone  to  the  police  department  of  the  loss  and  also  as  to  inter- 
views with  a  detective  or  detectives  concerning  the  same.^°  If  the 
policy  confines  the  liability  of  insurer  to  the  cash  or  market  value 
of  the  property  at  the  time  of  the  loss  it  is  error  to  admit  in  evi- 
dence a  bill  rendered  to  assured  for  such  lost  property  by  the 
owner  as  proof  of  its  value.^^  The  fact  that  a  money  order  form 
book  of  assured's  was  mislaid  or  stolen  several  years  prior  thereto 
does  not  disprove  a  representation  that  he  had  never  sufiered  loss 
by  burglary,  where  there  is  no  evidence  that  either  the  safe  or 
store  was  broken  into  and  there  is  no  claim  that  said  book  was 
taken  from  the  safe  or  as  a  result  of  a  burglary. ^^ 

*  National  Surety  Co.  v.  Silberberg  ^°  Orlando   v.    Great    Eastern    Cas- 

Bros.  —  Tex.  Civ.  App.  — ,  176  S.  ualty  Co.  155  N.  Y.  Supp.  2U. 

W.  !)7,  46  Ins.  L.  J.  92.     Examine  As     conversations     by    telephone; 

Rosentlial  v.  American  Bondin"'  Co.  admissibility  of  as  evidence;  indenti- 

207  X.  Y.  162,  100  X.  E.  716,  12  Ins.  fication  of  person  with  whom  conver- 

L.  J.  323,  s.  c.  128  X.  Y.  Sui^p.  553,  sation  is  had.     See  Joyce  on  Electric 

143  App.  Div.  362,  39  Ins.  L.  J.  968.  Law  (2d  ed.)  .sees.  1064-1066. 

As  to  "visible  marks"  under  acci-  ^^  Thomas    Orr    Trucking-    &    For- 

dent    policies,    .see    §§    2617    et    seq.  warding'  Co.  v.  Metropolitan  Surety 

herein.  Co.  77  N.  J.  L.  749,  73  Atl.  541. 

'  Smith  V.  Xational  Suretv  Co.  77  ^^  General    Accident    Fire    &    Life 

Greg.  17,  149  Pac.  1040.     See  Fien-  Assur.    Corp.    Ltd.    v.    Stratton,   16r, 

glas    v.    Xew    Amsterdam    Casualty  Ky.  754,  178  S.  W.  1060. 
Co.  151  N.  Y.  Supp.  371,  45  Ins.  L.. 
J.  425. 
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§  3795.  Evidence:  live  stock  insurance.— If  live  stock  is  insured 
under  a  tornado,  etc.,  policy  containing  an  exception  of  liability 
the  burden  rests  upon  assurer  to  show  that  the  loss  is  covered  by 
the  exemption  clause.^^  ^j^^j  jf  ^^  witness  has  not  qualified  as  an 
expert  cannot  testify  as  to  the  cause  of  death  of  cattle  claimed  to 
have  been  killed  by  Hghtning,  although  he  has  examined  said 
cattle;  but  otherwise  where  such  witness  has  qualified. ^^  And  in 
case  live  stock  are  insured  against  loss  by  lightning,  evidence,  in 
an  action  to  recover  for  the  loss  of  certain  calves,  is  admissible  of 
their  actions  after  the  storm  and  of  unusual  symptoms  existing 
or  developed. ^^ 

§  3796.  Evidence:  prohibited  employment  or  occupation. — The 
burden  of  proving  a  defense  that  insured  died  by  accident  caused 
by  engaging  in  a  prohibited  occupation  rests  upon  an  association 
alleging  the  same  where  a  prima  facie  case  is  made  out  for  the 
plaintiff  upon  agreed  facts.^^  Where  it  is  claimed  that  a  policy  was 
forfeited  because  assured  was  connected  with  the  sale  of  liquor, 
evidence  that  he  received  no  compensation  for  his  occasional  services 
at  the  bar  of  a  saloon-keeper  is  material  as  tending  to  show  the 
exact  relation  of  the  assured  to  the  business."  Evidence  that  the 
insured  under  an  accident  policy  was  in  a  more  hazardous  class 
at  the  time  of  the  accident  than  that  in  which  he  was  insured,  is 
not  admissible  under  a  general  denial. ^^ 

§  3796a.  Excepted  risks:  burden  of  proof:  evidence  as  to. — If 
a  risk  is  excepted  by  the  terms  of  a  policy  which  insures  against 
other  perils  or  liazards  such  exemption  from  liability  constitutes  a 
defense  which  the  insurer  may  urge,  for  it  has  not  assumed  that 
particular  risk  or  risks  and  the  burden  rests  upon  insurer  if  it 
intends  to  take  advantage  of  such  exemption,  so  that  it  must 
allege  and  prove  that  the  loss  ^^  or  a  part  thereof  fell  within  the 

*^  Jordan  v.  Iowa  Mutual  Tornado  of  America,  167  Mo.  App.  220,  149  S 

Ins.  Co.  151  Iowa,  73,  130  N.  W.  177,  W.  1169. 

40  Ins.  L.  J.  1065.  i'  Collins  v.  Metropolitan  Life  Ins. 

On  causes  of  loss  covered  by  cy-  C_o.  32  Mont.  329,  108  Am.  St.  Rep. 

clone,    hurricane,    tornado    or    wind-  578,  80  Pac.  609,  1092.     See  §  2236b 

storm  insurance,  see  note  in  L.R.A.  herein. 

1915B,  1094;  as  to  animal  insurance  On  who  is  engaged  in  the  liquor 

generally,  see  note  in  44  L.R.A. (N.S.)  business  within  the  meaning  of  an  in- 

569.  surance    contract,    see    note    in    45 

"White  v.  Farmers'  Mutual  Fire  L.R.A. (N.S.)  1144. 

Ins.  Co.  97  Mo.  App.  590,  71  S.  W.  ^^  Qio^g  Accident  Insurance  Co.  v. 

707.  Helwig,  13  Ind.  App.  539,  55  Am.  St. 

15  Freeman     v.     Farmers'     Mutual  Rep.  247,  41  N.  E.  976. 

Fire  &  Lightning  Ins.   Co.   121   Mo.  ^^  Fidelity  &  Casualty  Co.  of  N.  Y 

App.  532,  97  S.  W.  225.  v.  First  Bank  of  Fallis"  42  Okla.  662, 

1*  Wolfgram  v.  Modem  Woodmen  1 42  Pac.  312. 
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saine.^"  So  insurer  must  prove  by  a  iJicpoudorance  of  evidence 
iliat  a  liuiKliiiLi  tell  before  the  fire  where  it  relies  upon  the  clause 
that  if  tlu'  l»uil(lins>'  insured  or  any  part  thereof  shall  fall  except 
as  tlu'  result  of  lire  the  insurance  shall  iuunediately  cease. ^  So  the 
burden  i.s  upon  insurer  to  alloiic  and  prove  that  insured's  death 
resulted  from  an  exccj^ted  cause  and  within  the  time  to  which 
such  exception  is  limited.^  If,  however,  in  case  of  an  exemption 
of  liability  from  explosion  insurer  proves  that  said  explosion  pre- 
ceded the  fire  and  is  therefore  within  the  exception,  then  if  dam- 
aii;es  are  sustained  by  insured  by  reason  of  a  subsequent  fire  the 
burden  of  proof  is  upon  him  to  show"  the  extent  thereof,^  but  this 
does  not  change  the  rule  as  to  the  burden  of  proof  resting  upon 
the  plaintiff  to  prove  liis  case. 

§  3797.  Life  and  annuity  tables:  mortality  tables. — Standard 
life  and  annuity  tables  showing  the  probable  duration  of  life  and 
the  present  value  of  a  life  annuity,  are  competent  evidence  but 
ought  not  absolutely  to  control  the  jury.'*     But  mortality  tables 


Colorado. — See  also  German  Amer-   was  reversed  upon  different  grounds 
ican  Ins.  Co.  v.  Hyman,  42  Colo.  156,   liowever  than  the  above  rule  in  158 


16  L.R.A.(N.S.)   77,  94  Pac.  27. 

Illinois. — Fidelity  &  Casualty  Co. 
v.  Sittig,  181  111.  Ill,  48  L.R.A.  359, 
54  N.  E.  903,  aft'g  79  111.  App.  245. 


Cal.  760,  139  Am.  St.  Rep.  214,  112 
Pac.  546,  41  Ins.  L.  J.  519. 

See  §  2583  herein. 

On  fall  of  building"  clause  in  fire  in- 


Indianu. — Red      Men's      Fraternal  surance     policies,    see    notes    in    32 

Accident  Assoc,  of  America  v.  Rip-  L.R.A.(N.S.)       604;       L.R.A.1917F, 

pev,  131  Ind.  454,  50  L.R.A.(N.S.)  1064. 

10()6n,  103  N.  E.  345,  104  N.  E.  641.  ^  Redmens'      Fraternal      Accident 

loiva. — Jordan     v.     Iowa     Mutual  Assoc,  v.   Rippey,  181   Ind.  454,  50 

Tornado  Ins.  Co.  151  Iowa,  73,  130  L.R.A.(N.S.)     1006     (annotated    on 

N.  W.  177,  40  Ins.  L.  J.  1065.  duty  of  insured  to  negative  death  or 

Missouri. — Stephens  v.  Fire  Assoc,  accident   from   excepted   cause),   103 

of  Philadelphia,  139  Mo.  App.  369,  N.  E.  345,  104  N.  E.  641 


123  S.  W.  63,  39  Ins.  L.  J.  232. 

OUahoma. — Union  Accident  Co.  v. 
Willis,  44  Okla.  578,  L.R.A.1915D, 
358,  145  Pac.  812. 

Oregon. — Bridal    Veil    Lumbering 


^  German  American  Ins.  Co.  v. 
Hvman,  42  Colo.  156,  16  L.R.A. 
(N.S.)  77,  94  Pac.  27.  See  §  2593 
herein. 

*Vicksburg  &  M.   R.   Co.  v.  Put- 


Co.  v.  Pacific  Coast  Casualty  Co.  75  nam,  118  U.  S.  545,  30  L.  ed.  257,  7 

Or.  57,  l45  Pac.  671.  Sup.    Ct.   1;    Ritter   v.    Mutual   Life 

As   to   excepted   risks   and    losses,  Ins.  Co.  169  U.  S.  139,  42  L.  ed.  693, 

see  §§  2581  et  seq.,  2606  et  seq.,  2670  18  Sup.  Ct.  300. 
et  seq.  herein.  See  Western  Assur.   Co.  v.  J.  H. 

20  German    American    Ins.    Co.    v.  Mohlman  Co.  40  L.R.A.  576,  83  Fed. 

Hvman,    42    Colo.    156,    16    L.R.A.  820,  28  C.  C.  A.  166,  51  U.  S.  App. 

(N.S.)  77,  94  Pac.  27.  577;  Richmond  &  D.  R.  Co,  v.  ,AlIi- 

1  Fountain  v.  Connecticut  Fire  Ins.  son,   86   Ga.   145,   11   L.R.A.   49,   12 

Co.  —  Cal.  App.  — ,  117  Pac.  630,  S.  E.  352. 

the  case  upon  appeal  by  defendant       As   to   mortality,   etc.    tables   gen-; 

from  an  order  denying  a  new  trial  erally;  where  admissible,  see  Calvert 
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are  not  admissible  in  evidence  on  behalf  of  the  plaintiff  in  an 
action  against  an  employees'  relief  association  to  recover  weekly 
benefits  accruing  on  account  of  his  inability  to  labor.^ 

§  3798.  Offers  of  compromise  or  settlement. — The  rule  that  offers 
of  compromise  ai'e  not  admissible  is  not  transgressed  by  admitting 
testimony  of  an  offer  of  an  insurer  to  compromise  solely  on  the 
question  of  waiver,  and  limited  carefully  to  that  in  the  charge  to 
the  jury,  and  not  as  evidence  of  the  plaintiff's  claim. ^  So  where 
a  claim  for  loss  under  a  fire  insurance  policy  is  admitted  by  all 
parties,  and  the  only  dispute  between  the  adjuster  and  the  insured 
is  the  amount  of  his  claim,  offers  of  settlement  made  by  such 
adjuster  to  the  insured  are  admissible  in  evidence.  They  are  not 
only  admissible  but  they  tend  to  show  a  waiver  of  additional  insur- 
ance without  the  consent  of  the  insurer,  and  also  a  waiver  of  proof 
of  loss.' 

§  3799.  Burden  of  proof  of  waiver:  evidence  of. — The  burden 
of  showing  a^  waiver  of  policy  conditions  or  warranties  by  an 
insurer  rests  upon  the  assured,  or  upon  the  party  who  affirms  or 
alleges  the  waiver ;  *  so  the  burden  of  proof  is  upon  assured  to  show 
that  insurer's  agent  had  knowledge  of  a  pre-existing  insurance :  ^ 
but  waiver  or  estoppel  must  be  pleaded  in  order  to  permit  proof 
thereof.^"  If,  however,  in  an  action  upon  a  policy  of  insurance, 
the  defendant  objects  to  the  proofs  of  loss,  it  is  more  regular  and 
the  better  practice  to  first  hear  evidence  of  a  waiver,  and  then  pass 
upon  the  admissibility  of  th^  proofs  of  loss;  but  if  evidence  of 
waiver  be  subsequently  given  sufficient  to  take  that  question  to  the 

V.     Springfield     Electric     Liglit     &  '  Kahn  v.  Traders'  Ins.  Co.  4  Wye, 

Power   Co.   231   111.   290,   14   L.R.A.  419,   62   Am.    St.   Rep.   47,   34   Pae. 

(N.S.)    782,   83   N.   E.   184;   Illinois  1059. 

Central  R.  Co.  v.  Houchins,  121  Kv.  ^  Planters'     Mutual     Ins.     Co.     v. 

526,  1  L.R.A. (N.S.)    375,  89   S.  W.  Loyd,  67  Ark.  584,  77  Am.  St.  Rep. 

530;   Merrimac   v.  Miller,  157  Mich.  136,  56  S.  W.  44;  Chambers  v.  Great 

279,  25  L.R.A. (N.S.)  585,  118  N.  W.  State  Council  Ind.  Ord.  R.  M.  76  W. 

11,  122  N.  W.  82.  When  inadmissible,  Va.  614,  86  S.  E.  467. 

see  Notto  v.  Atlantic  Citv  R.  Co.  75  As  to  parol  evidence;  waiver  and 

N.  J.  L.  826,  17  L.R.A. (N.S.)  1138,  estoppel,  see  §  3804  herein. 

and  note  (on  method  of  authenticat-  ^Western    National    Ins.     Co.    v. 

ing-  mortality  tables),  69  Atl.  968.  Marsh,  34  Okla.  414,  42  L.R.A. ( N.S. ) 

On  mortality  tables  as  evidence,  see  991,    125   Pac.    1094,   41    Ins.   L.   .J. 

note  in  40  L.R.A.  553.  1726. 

*  Baltimore  &  Ohio  Employees  Re-  ^°  Westchester    Fire    Ins.     Co.    v. 

lief  Assn.  v.  Post,  122  Pa.   St.  579,  Coverdale,  9  Kan.  App.  651,  61  Pac. 

9   Am.   St.   Rep.   147,   2  L.R.A.   44,  313;     Wolff    v.     German     American 

15  Atl.  885.  Farmers'   Mutual  Ins.   Co.  —   Okla. 

6  Gould  V.  Dwelling-house  Ins.  Co.  — ,  159  Pac.  480. 
134  Pa.  St.  570,  19  Am.  St.  Rep.  717, 
19  Atl.  793. 
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jury,  it  is  ;i  iiino  inattiT  (»f  llu'  onk-r  of  proof  whicli  is  williiu  the 
difjcretioii  of  the  coiirl.^^  In  case  a  Ijreach  of  eoiuhlion  against 
•"(•onciirrenl  insuraiiee"  is  pk^aded  in  the  answer,  and  the  reply 
sets  up  facts  whic-li  would  constitute  a  waiver  or  an  esto])])el  and 
upon  introduetion  and  examination  of  the  policy  it  is  found  that 
additional  or  concurrent  insurance  is  allowed  hy  the  terms  of 
the  policy  it  then  becomes  unnecessary  to  oH'er  any  ])roof  of  the 
facts  constitutino;  the  alleged  waiver.^*^  Again,  if  an  insurer,  know- 
ing the  facts,  does  that  which  is  inconsistent  with  an  intention  to 
insist  upon  a  strict  compliance  with  the  conditions  precedent  of 
the  contract  of  insurance,  he  nmst  he  treated  as  having  waived  their 
performance,  and  the  insured  may  recover  without  proving  per- 
formance, even  though  the  policy  provides  that  none  of  its  con- 
ditions shall  be  waived  except  by  wTitten  agreement."  Interviews 
and  correspondence  between  insured's  attorney  and  agents  of  an 
insurance  company  are  competent  evidence  tending  to  prove  a 
waiver  of  alleged  defects  in  proofs  of  loss,  in  a  case  where,  after  a 
loss,  the  insured  furnished  proofs  to  which  exceptions  were  taken 
and  the  attorney  who  prepared  the  proofs  having  meantime  died, 
and  another  attorney  being  employed  by  the  insured  to  correct 
the  proofs,  the  latter  called  upon  the  local  agent  to  learn  what  was 
wrong,  and  what  could  be  done  to  correct  the  proofs,  and  the 
agent  promised  to  show  him  the  proofs  but  failed  to  do  it,  where- 
upon the  attorney  called  upon  the  adjusting  agent  who  refused 
to  let  him  see  the  proofs,  and  then  wrote  to  the  local  agent  reciting 
his  efforts  in  the  matter,  and  asking  for  an  explanation.^*  But 
if  a  policy  of  fire  insurance  contains  a  provision  that  the  company 
shall  not  be  held  to  have  waived  any  provision  or  condition  of  the 
policy,  or  any  forfeiture  thereof,  by  any  requirement,  act,  or  pro- 
ceeding on  its  part  relating  to  an  appraisal  of  the  loss,  or  any 
examination  of  the  insured  therein  provided  for,  the  question  in 
an  action  upon  the  policy,  upon  the  point  whether  a  forfeiture  had 
Ijeen  waived  by  other  acts  not  so  provided  for,  whereby  it  had  put 
the  insured  to  expense  or  disadvantage,  is  a  question  of  fact,  to  be 
determined  by  the  jury  from  the  evidence. ^^     A  receipt,  however, 

^^  Gould  V.  Dwelling-liouse  Jns.  Co.       ^^  Horton  v.  Home  Ins.  Co.  122  N. 

13-f  Pa.  St.  nlU,  19  Am.  St.  Rep.  717,  Car.  498,   65  Am.   St.   Rep.   717,  29 

19  Atl.  793.  S.  E.  944. 

^2  Sprins^field  Fire  &   Marine   Ins.        ^*  Birminiiliam    Fire    Ins.    Co.    v. 

Co.  V.   Null,  37   Okla.   065,  33   Pac.  Pulver,  12(1^  111.  329,  9  Am.  St.  Rep. 

235,  42  Ins.  L.  J.  1321.    See  Western  598,  18  N.  E.  804. 
National  Ins.  Co.  v.  iMarsh,  34  Okla.        ^*  Pool    v.     Milwaukee    Mechanics 

414,  42  L.R.A.(N.S.)    991,  125  Pac.  Ins.   Co.   91    Wis.    530,   51   Am.    St. 

1094,  41  Ins.  L.  J.  1726.  Rep.  919,  65  N.  W.  54. 
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signed  by  an  insurer's  agent,  not  as  such  agent,  but  as  agent  for 
a  loan  association  for  repaj^ment  to  him  of  money  advanced  to  pay 
premiums  for  insurance  on  property  in  which  it  was  interested  is 
not  admissible  in  an  action  on  a  policy  upon  a  question  of  waiver 
of  forfeiture. ^^ 

§  3800.  Judicial  notice  of  custom  as  to  written  application,  etc.: 
life  insurance. — Judicial  notice  Avill  be  taken  of  the  uniform  and 
generally  known  custom  of  life  insurance  companies  to  require,  as 
a  condition  precedent  to  the  issuance  of  a  policy,  a  formal  Avritten 
application  duly  signed  by  the  applicant,  together  with  a  medical 
examiner's  report  disclosing  minute  information  concerning  the 
applicant's  life  and  physical  condition. ^^ 

§  3801.  Evidence  to  show  who  are  beneficiaries. — If  a  life  policy 
does  not  upon  its  face  clearly  show  who  is  intended  as  beneficiary, 
it  is  competent  to  introduce  parol  evidence  showing  who  is  really 
intended  as  beneficiary."  If  there  is  a  difference  between  the 
policy  and  application  as  to  the  beneficiary,  the  designation  in 
the  policy  will  control  that  in  the  application.^^  In  a  Maine 
ca^e^"  it  is  held  that  evidence  dehors  the  written  contract  is  not 
admissible  to  show  that  another  woman  with  whom  the  deceased 
went  through  the  form  of  marriage  and  cohabited  for  the  last 
years  of  his  life  was  intended.  In  most  of  the  states  as  already 
stated,  a  policy  designating  the  wife  of  the  insured  as  beneficiary 
is  free  from  the  claims  of  the  insured's  creditors.  So  where  a 
person  who  was  indebted  to  his  wife  procured  two  policies  on  his 
life,  one  being  for  the  benefit  of  his  wife  and  the  other  payable 
to  his  estate,  it  was  held  that  evidence  of  a  declaration  by  him  that 
he  had  insured  his  life  in  order  to  protect  his  wife  and  sister,  to 
whom  he  was  indebted,  was  inadmissible  to  affect  the  policy  payable 
to  the  wife,  since  that  policy  must  be  construed  as  for  her  sole 
and  separate  use;  but  that  the  presumption  was  that  the  declara- 
tion referred  to  the  policy  payable  to  his  estate.^  Where  a  person 
made  an  application  for  insurance,  stating  therein  that  the  benefi- 

"  Foreman    v.     German    Alliance  "  Griswold  v.   Sawyer,  125  N.  Y. 

Ins.  Co.  lO-l  Va.  694,  3  L.R.A.(N.S.)  411,  26  N.  E.  464;  Norristown  Title 

444  (annotated  on  effect  of  knowledge  Trust  &   Safe   Depo.sit   Co.   v.   John 

of  a«-ent  acting-  in   two   capacities),  Hancock  Mutual  Life  Ins.  Co.  47  L. 

52  S   E.  337.  I-   198.   6   Montg.   17,  132   Pa.   385. 

"as  to  letters,  etc.,  as  evidence  upon  19  Atl.  270,  25  Week.  Not.  Cas.  397. 

ciuestions  of  waiver,  see  §  3825  here-  "  Hunter  v.  Scott,  108  N,  '^    '^^  '^ 

iu.  12  S.  E.  1027. 

17  Taylor  v.  Grand  Lodge  Ancient  ^°  Bolton  v.  Bolton,  73  Me.  299. 

Order  United   Workmen,  101  Minn.  ^  Appeal  of  Weiss,  133  Pa.  84,  19 

72,   11   L.R.A.(N.S.)    92n,   118   Am.  Atl.  31L 
St.  Rep.  606,  111  N.  W.  919. 

jovce  ms.  Vol.  v.— 390.        6225 
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ciarv  wa;;  his  first  cousin,  aiul  upon  tlio  aitplication  being  refused 
he  wrote  a  letter  statinsj;  that  the  beneticiary  was  a  creditor,  and, 
relying  thereupon,  the  policy  Avas  issued,  it  was  held  that  the  letter 
was  not  a  part  of  the  application,  although  achnissible  on  the 
question  of  fraud.^  In  an  action  between  creditors  as  to  the  title 
to  insurance  money  proof  of  the  poHcy  is  not  material  where  its 
existence  has  been  admitted  by  the  insurer.^  Again,  a  declavation 
in  a  letter  by  the  secretary  of  a  benefit  society  to  a  substituted 
beneficiary,  in  Avhich  he  mentions  the  receipt  of  the  certificate  and 
further  says,  ''substituting  your  name  as  beneficiary,"  will  be 
evidence  against  the  association  tending  to  show  that  a  change  of 
beneficiary"  has  been  duly  and  properly  eftected.^  The  intention 
of  the  assured  nuist  be  ascertained  if  possible  in  case  of  doubt.  So 
where  a  policy  was  made  payable  to  insured  provided  he  lived  to 
a  certain  date,  but  if  not,  then  to  a  certain  person  as  trustee  for 
the  insured's  mother,  it  was  held  competent  to  show  by  parol  evi- 
dence that  the  insured  had  during  his  lifetime  stated  that  his  object 
in  creating  the  trust  was  to  provide  for  his  mother's  support  in 
case  he  died  first.^  In  a  controversy  over  the  right  to  the  proceeds 
of  aljenefit  certificate,  where  the  member  agTeed  that  the  beneficiary 
named  therein  should  receive  the  insurance,  but  afterward  vio- 
lated his  contract  by  appointing  another  beneficiary,  evidence  that 
the  beneficiary  first  named,  in  a  suit  brought  by  him,  bestowed 
care  on  the  member  during  his  illness,  and  that  this  was  part  of 
the  consideration  for  the  agreement  that  such  beneficiary  should 
have  the  insurance,  is  relevant  and  admissible,  though  the  com- 
plaint contains  no  allegation  that  such  attentions  were  to  be  ren- 
dered. Such  evidence  tends  to  exhibit  the  relative  situation  of  the 
parties  toward  each  other,  and  to  make  more  probable  the  matter 
wdiich  is  averred,  namely,  that  the  beneficiary  should,  in  con- 
sideration of  the  payment  of  the  member's  dues  and  assessments, 
receive  the  insurance.^ 

§  3802.  Ambiguities:  evidence. — Where  words  or  phrases  are  used 
in  the  contract  which  are  ambiguous,  that  is,  which  may  be  either 
doubtful  as  to  their  meaning  or,  in  the  light  of  other  facts,  may 

2  Mace  V.  Provident  Life  Ins.  ^  Grimbley  v.  Harrold,  125  Cal.  24, 
Assoc.  101  N.  C.  122,  7  S.  E.  674.  73  Am.  St.  Rep.  19,  57  Pac.  558. 

3  Leinkauf  v.  Caiman,  110  N.  Y.  On  riglit  to  cliange  beneficiaries  as 
50,  17  N.  E.  389,  10  N.  Y.  St.  Rep.  affected  by  consideration  from  bene- 
631,  12  Cent.  Tie\i.  777.  rtciary  originally  named,  see  notes  in 

*Mayerv.  Equitable  Resein'e  Fund    12    L.R.A.(N.S.)    1206;    33    L.R.A. 
Life   A.SS0C.   49   Hun,   336,   2   N.   Y.    (N.S.)  773. 
Supp.  79. 

5  Bancroft  v.  Ru.ssell,  157  Mass.  47, 
31  N.  E.  710. 
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be  shown  capable  of  conveying  several  meanings,  and  consequently 
the  one  applicable  to  the  contract  in  question  cannot  be  ascer- 
tained without  outside  aid,  extrinsic  evidence  may  be  introduced 
to  explain  such  ambiguities,'  And  where  from  the  evidence  which 
is  introduced  there  arises  a  doubt  as  to  what  party  or  parties  are 
to  receive  the  benefit  of  the  policy,  parol  evidence  is  admissible 
to  determine  such  fact.^  And,  "for  the  purpose  of  applying  the 
instrument  to  the  facts  and  determining  what  passes  by  it  and 
who  take  an  interest  under  it,  .  .  .  every  material  fact  that 
will  enable  the  court  to  identify  the  person  or  thing  mentioned  in 
the  instrument  and  to  place  the  court  whose  province  it  is  to  declare 
the  meaning  of  the  words  of  the  instrument  as  near  as  may  be 
in  the  situation  of  the  parties  to  it,"  is  admissible.  Thus,  where 
a  partnership  under  the  name  of  D,  and  Co.  consisted  of  D.  and  jS. 
alone,  who  were  interested  in  a  venture  with  three  others,  the 
management  of  the  venture  being  in  D.  and  Co.,  and  a  policy  was 
issued  in  the  prior  name,  it  was  held  that  a  latent  ambiguity  was 
raised  by  the  evidence,  and  therefore  extrinsic  evidence  was  admis- 
sible to  show  whether  the  insurance  was  for  the  benefit  of  all  or 
for  D.  and  N.  alone.^  So  also  where  a  charter-party  was  insured, 
but  after  loss  there  appeared  from  extrinsic  evidence  to  be  two 
charters,  and  that  the  policy  was  equally  applicable  to  either, 
extrinsic  evidence  was  admitted  to  show  to  which  the  policy 
applied.^"  And  evidence  is  admissible  to  show  the  persons  for 
whose  benefit  the  contract  was  made  where  the  policy  is  issued  to 
agents  in  their  own  names,  but  on  account  of  the  owners,^^  as  it 

'  Peisch  V.  Dickson,  1  Mason    (U.       ^  Attorney    General    v.    Shore.    11 

S.  C.  C.)  9,  11,  Fed.  Cas.  No.  10,911;    Sim.  592,  9'Cl.  &  F.  355. 

Daniels   v.   Hudson   River   Fire  Ins.        ^  Carruthers  v.   Slieddon,  6  Taunt. 

Co.    12    Cush.     (66    Mass.)    416,    59   14,  1  Marsh.  416.     See  also  Dickson 

Am.  Dec.  192.    See  Fish  v.  Hubbard,    v.  Lodge,  1  Stark.  226,  18  R.  R.  764; 

21  Wend,   (N.  Y.)    652,  per  Cowan,   Frederick  County  Mutual  Ins.  Co.  v. 

J.  Deford,  38  Md. '404;  Planters"  Mut- 

Where  a  policy  was  written  "From   ual  Ins.  Co.  v.  Deford,  36  ]\Id.  382; 

August  1,  1854,  to  August  1,  1854,"    Strohn    v.    Hartford    Fire    Ins.    Co. 

and  indorsed  "Date  August  1,  1854:    33  Wis.  648. 

Expires   August    1,    1859,"    evidence       ^°  Melcher  v.  Ocean  Ins.  Co.  59  Me. 

was    held    admissible    showing    facts   217. 

from   which    the    jury    could    decide       ^^  Catlett  &  Keith  v.  Pacific  Ins.  Co. 

which  date  wa.s  meant  for  expiration,   1  Wend.  (N.  Y.)  561,  aff'd  4  AVend. 

whether  1854  or  1859:  Liberty  Hall    (N.  Y.)   75;  Daniel  v.  Citizens'  Ins. 

Assoc.    V.    Housatonie    Mutual    Fire   Co.   10   Biss.   U.   S.    (C.   C.)    116,   5 

Ins.  Co.  7  Gray  (73  Mass.)  261.  Fed.  425.     Compare  Stanley  v.  Fire- 

On  parol  evidence  to  vary  or  con-  men's  Ins.  Co.  34  R.  I.  491,  42  L.R.A. 

tradict  insurance  policy  which  is  am-    (N.S.)    79,  84  Atl.   601,  41  Ins.   L. 

biguous,  see  note  in  16  L.R.A. (N.S.)    J.  1841. 

1181. 
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idso  is  upon  a  policy  "for  whom  it  concerns."  ^^  While  evidence 
dehors  the  record  is  competent  to  explain  a  doubt  or  uncertainty 
in  the  case  of  a  latent  ainbit;uity  in  a  written  contract  it  cannot 
be  introduced  in  a  suit  at  law  for  the  purpose  of  reconstructing 
the  contract  in  suit  as  a  basis  for  the  liability  alleged  in  the  dec- 
laration.^^ 

§  3803.  Evidence  to  identify  subject  of  insurance. — As  stated 
in  the  prce-cding  section,  evidence  is  admissible  to  determine  the 
subject  of  insurance  in  those  cases  where  the  description  is  equally 
applicable  to  either  of  two  or  more  subjects,  or  where  there  appears 
a  doubt  as  to  what  was  intended  to  be  covered.  So  parol  evidence 
is  admissible  for  the  purpose  of  identifying  the  property  insured;  ^* 
and  where  there  was  an  insurance  upon  a  building  used  as  a 
"tobacco  factory  and  warehouse,"  evidence  was  held  admissible 
to  show  that  a  room  connected  with  the  main  building  by  a  bridge 
aud  useil  as  a  part  of  the  factory  was  included.-'^  And  parol  evi- 
dence is  admissilile,  where  a  policy  is  issued  upon  a  dwelling-house 
and  wood-house,  to  show  that  a  building  wdiich  is  divided  by  a 
partition  and  partly  used  as  a  wood-house  and  partly  as  a  carriage- 
house  was  called  by  neighbors  and  tenants  "the  wood-house."  '^ 
►So  where  a  policy  is  issued  upon  a  stock  of  goods  usually  kept  in 
a  country  store,  parol  evidence  is  admissible  to  show  what  articles 
are  usualh'^  kept,  although  ordinarily  insurance  upon  some  of  the 
articles  would  be  at  an  extra  rate."  And  evidence  is  admissible  to 
show  that  a  polic}^  "for  the  owners  oi  a  vessel"  was  intended  to 
cover  their  joint  arid  separate  interest.^'  Again,  where  insurance  is 
effected  on  a  building  and  its  contents,  parol  evidence  is  admissible, 
not  onl}'  to  show  what  these  contents  were,  but  further  that  it  was 
luiderstood  between  the  parties  that  such  contents  should  continue 
to  be  co\'erod  by  the  insurance,  though  they  had  been  removed 
to  another  building,  and  the  building  in  wdiich  they  were  when 
insurance  w^as  effected  was  not  injured  by  the  fire.     Therefore, 

^^  Underwriters'  Agency  v.  Suther-  ^^  Harris  v.  ^llltna  Ins.  Co.  1  Cine, 

lin,  46  Ga.  G52;  Bell  v.  Western  Ma-  (Oliio)   361,  13  Ohio  Dee.  599. 

rine  &   Fire  Ins.   Co.  5   Rob.    (La.)  ^^  Wliite  v.  Mutual  Fire  Assur.  Co. 

423,.  39  Am.  Dee.  542;  BeU  v.  Fire-  8  Gray  (74  Mass.)  566. 

man's  Ins.  Co.  3  Rob.  (La.)  423,  446;  "  Pindar  v.  Kings  County  Ins.  Co. 

Stephenson  v.  Piseataqua  Fire  &  Ma-  36  N.  Y.  648,  93  Am.  Dee.  544.     See 

rine  Ins.  Co.  54  Me.  55;  Sleeper  v.  also  Whitmarsh  v.  Conway  Fire  Ins. 

Union  Ins.  Co.  61  Me.  267.  Co.  16  Gray  (82  Mass.)  359,  77  Am. 

^^  Kuppersclimidt    v.    Agricultural  Dee.  414;  Steinbach  v.  Lafayette  Fire 

Ins.  Co.  80  N.  J.  L.  44^,  34  L.R.A.  Ins.  Co.  54  N.  Y.  90. 

(N.S.)    503,  78  Atl.  225.  ^^  Foster  v.  Mutual  State  Ins.  Co. 

i*^tna  Ins.  Co.  v.  Strout,  16  Ind.  11  Pick.  (28  Mass.)  85. 
App.  160,  44N.  E.934. 
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under  a  policy  insuring  a  smokehouse  and  its  contents,  it  is  not 
error  to  admit  evidence  that  the  insurer  was  shown  the  house,  and 
was  told  that  insurance  on  the  meats  to  be  smoked  there  Avas 
desired,  and  that  such  meats,  when  smoked,  would  be  stored,  and 
that,  with  full  knowledge  of  the  facts,  the  insurer  selected  the 
word  ''contents"  as  a  proper  and  sufficiently  descriptive  word  to 
cover  the  smoked  meats,  whether  in  the  smokehouse  undergoing 
the  process  of  smoking,  or  in  the  storeroom  after  its  completion. ^^ 
And  where  a  policy  "on  refined  oil  in  barrels  contained  in  a  cellar 
and  in  the  yard  attached  to  the  premises,"  and  also  contained  the 
clause,  "this  policy  does  not  attach  to  oil  in  the  tanks,"  evidence 
was  held  admissible  to  show  what  the  latter  clause  meant.^°  So 
also  under  a  policy  on  a  building  and  "the  stock,  lumber,  and 
goods  manufactured  and  in  process  of  manufacture  in  said  build- 
ing," parol  evidence  is  inadmissible  to  show  that  the  parties  intended 
the  policy  to  cover  lumber  and  stock  piled  in  an  adjoining  yard.^ 

But  extrinsic  CAddence  which  goes  beyond  the  purpose  of  aiding 
in  the  interpretation  of  a  written  contract  of  insurance,  and  tends 
to  show  that  the  subject  thereof  was  other  and  different  from  that 
described  in  the  policy  in  inadmissible  to  sustain  an  action  to 
enforce  the  contract  as  though  it  applied  to  property  not  described 
therein.^  So  evidence  has  been  held  inadmissible  to  show  that 
an  insurance  on  freight  was  intended  as  an  insurance  on  profits,^ 
and  likewise  in  a  fire  policy  to  show  the  meaning  of  the  expression 
"'standing  detached,"  since  there  is  no  ambiguity  as  to  the  mean- 
ing of  the  phrase.*  And  where  defendant  in  his  answer  claims 
that  no  property  was  destroyed  on  the  premises  insured,  the  plain- 
tiff cannot  introduce  evidence  to  show  that  the  property  destroyed 
was  intended  to  be  covered  by  the  policy,  in  the  absence  of  any 
facts  by  way  of  estoppel  or  otherwise.^ 

§  3804.  Parol  evidence:  waiver  and  estoppel:  custom  or  usage. — 
Parol  evidence  is  admissible  in  certain  cases  for  the  purpose  of 
showing  a  waiver  of  a  condition  or  warranty  in  the  policy,  or  by 
way  of  estoppel,  and  it  is  also  admissible  to  shov/  certain  customs 
or  usages,  but  such  customs  or  usages  must  be  proven  by  facts,  and 

i^Graybill  v.  Peun  TurnpiJie  Mut-  N.  Y.   279,  5  L.R.A.(N.S.)    G38,   22 

ual  Fire  Assoc.  170   Pa.   St.  75,  20  N.  E.  212. 

L  R  A.  55,  50  Am.  St.  Rep.  747,  32  ^  Mellen  v.  National  Ins.  Co.  1  Hall 

Atl.  632.  (N.  Y.)  452. 

20  Weisenberger  v.  Harmony  Fire  *  Hill  v.  Hibernia  Ins.   Co.  17  N. 

&  Marine  In.s.  Co.  56  Pa.  St.  -442.  Y.  Supr.  Ct.  (10  Hun)  26. 

1  North  American  Fire  Ins.  Co.  v.  ^ -^[.^j-tin   v.   Farmei-s'   Ins.    Co.   of 

Throop,  22  Mich.   146,  7  Am.  Rep.  Cedar  Rapids,  84  Iowa,  516,  51  N. 

638.  W.  29. 

2 Landers  (Sanders)  v.  Cooper,  115 
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not  by  the  opinions  of  tlie  witnesses;  and  the  evidence  should, 
however,  be  admitted  with  great  caution  and  should  be  clear,  so 
as  to  lliort)Ughly  establish  the  fact  intended  to  be  shown. 

!So  parol  evidence  is  admissible  of  acts  tending  to  show  an  estop- 
pel against  insurer  to  take  advantage  of  false  representations  or 
answers  in  an  application,  notwithstanding  policy  provisions  that 
no  waiver  shall  be  elTectivc  unless  indorsed  in  writing  on  the 
policy  at  insurer's  home  ollice.^  And  if  each  statement  in  the 
api)hiation  for  a  policy  of  insurance  is  warranted  to  be  true,  when, 
in  fact,  some  of  them  are  untrue,  and  the  policy  stipulates  that  it 
sball  be  void  if  any  statement  in  the  application  is  untrue,  that 
(he  policy  cannot  be  varied  hj  any  notice  or  representations  not 
l)rought  to  the  actual  knowledge  of  one  of  the  company's  principal 
otiicers,  and  that  there  shall  be  no  waiver  not  authorized  by  the 
company,  parol  evidence,  in  a  suit  upon  the  policy,  after  the  death 
of  the  insured,  statements  and  representations  made  to  and  by  the 
general  and  local  agents  of  the  company,  for  the  purpose  of 
showing  a«  waiver  of  the  breach  of  the  warranty  contained  in  the 
policy,  and  that  the  company  is  estopped  from  setting  up  such 
breach  as  a  defense,  is  admissible  to  show  such  waiver  and  estoppel.'' 
So  in  an  action  against  an  insurer,  it  is  harmless  error  for  the 
insured  to  testify  that,  after  a  conversation  with  the  company's 
agent,  he  believed  that  he  was  insured  in  the  defendant  company, 
where  its  liability  had  already  become  fixed  by  an  estoppel,  resting 
upon  undisputed  testimou}'.^  Where  a  policy  was  issued  on  a 
"brick  building  and  addition,"  described  in  the  application  as  at 
"100  Mott  street,  occupied  for  stores  and  dwellings,"  and  it  subse- 
quently appeared  in  an  action  uj)on  the  policy  that  there  were  two 
brick  buildings  on  the  lot  mentioned,  one  being  in  the  front  of 
the  lot  wath  an  addition,  and  one  in  the  rear  connected  by  covered 
passage  with  the  front  one,  evidence  by  the  secretary  of  another 
company  as  to  how  he  would  describe  the  buildings  in  such  a  case 
was  held  inadmissible,  it  not  appearing  that  such  would  be  the 
general  custom,  or  that  plaintill'  knew  of  such  a  custom.^ 

§  3805.  Evidence  to  correct  mistake.— In  a  case  of  mutual  mis- 
take evidence  is  admissible  to  prove  such  fact,^°  but  such  evidence 

^  People's  Fire  Ins.  Co.  v.  Goyne,  '  Ward  v.   Metropolitan   Life   Ins. 

79  Ark.  365,  16  L.R.A.(N.S.)  1180n,  Co.  66  Conn.  227,  50  Am.  St.  Kep. 

96  S.  W.  365.  80,  33  Atl.  902. 

On   the  parol  evidence  rule  as  to  ^  Medearis  v.  Anchor  Mutual  Fire 

vjirying  or  contradictory  written  con-  Ins.   Co.   104  Iowa,  88,   65  Am,   St. 

tracts  as  affected  by  the  doctrine  of  Kep.  428,  73  N.  W.  495. 

waiver  or  estoppel  as  applied  to  pol-  ^  Kickerson  v.  Hartford  Fire  Ins. 

icies    of   insurance,    see    note    in    16  Co.  149  N.  Y.  307,  43  N.  E.  856. 

L.R.A.(N.S.)  1165.  10  Harris  v.  Columbian  Ins.  Co.  18 
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must  be  clear  and  satisfactory.^^  80  if  a  company  seeks  to  show 
that  i)roperty  was  included  in  a  policy  by  mistake,  and  thus  avoid 
liability,  the  evidence  must  clearly  establish  such  fact.^^  And  a 
party  endeavoring  to  show  that  an  oral  provision  which  had  been 
agreed  upon  was  omitted  from  the  policy  must  clearly  prove  that 
prior  to  the  issuance  of  the  policy  there  was  an  agreement  to  insert 
such  a  provision,  and  that  it  has  been  omitted  by  inadvertence 
or  mistake.^'  And  evidence  is  inadmissible  to  show  as  a  mistake 
that  other  property  than  that  clearly  described  was  intended  to 
be  insured ;  ^*  nor  can  it  be  shown  that  a  vessel  was  insured  on  the 
twentieth  and  not  the  twenty-seventh,  as  stated  on  the  margin  of 
a  policy, ^^  nor  for  the  purpose  of  showing  a  mistake  in  the  writing 
in  the  policy  that  the  insured  did  not  read  it.^^  Where  the  proofs 
of  death  state  the  age  of  the  insured  incorrectly,  it  may  be  shown 
to  be  a  mistake  where  the  company  has  not  acted  thereon  to  its 
prejudice.^'''  If  the  parties  have  agreed,  issue  being  joined  upon 
an  averment  of  intention  and  mistake  to  the  introduction  of  any 
evidence  which  would  be  received  in  a  proper  chancery  proceeding, 
the  policy  may  be  introduced  to  prove  mistake  therein. ^^ 

§  3806.  Parol  evidence  to  ascertain  intention. — Parol  evidence 
is  never  admissible  to  show  an  intention  contrary  to  that  expressed 
in  the  policy.  There  are  instances,  however,  where  the  policy  may 
fail,  either  by  mistake  or  fraud,  to  express  the  meaning  of  the 
Ijarties,  and  in  such  cases  evidence  is  admissible  in  equity  in 
many  cases,  not  to  show  a  different  intention  from  the  one  expressed, 
but  to  explain  such  intention  and  to  arrive  at  the  true  import  of 
the  words  used.^^  Thus,  where  ambiguous  language  was  used  in 
stating  the  purposes  for  which  the  insured  building  might  be  occu- 
pied, evidence  was  admitted  showing  that  the  use  and  occupation 

Ohio,   116,   51   Am.   Dec.   448.      See  in  case  of  doubt  the  contract  should 

^laher  v.  Hibernia  Ins.  Co.  67  N.  Y.  stand  as  written. 
283.  ^^Hohnes    v.     Charleston    ^ilutual 

iiPhG?nix  Fire  In.s.  Co.  v.  Gurnee.  Fire   Ins.    Co.    10   Met.    (51    Masfs.) 

1   Pai-e    (N.  Y.)    278,  19  Am.  Dec.  211,  43  Am.  Dec.  428. 
4'52  Ewer  v.  ^^  ashington  Ins.  Co.  16 

'iMVoodruft-  V.   Columbus  Ins.  Co.   ^-   ^^^  ^^'^^"^    ^'^-'  "«  ^^^^-  ^ee. 

5  La.  Ann.  697.  ~  le  n  ^                 /-.                     1  1     t 

13  Tj       •              TT     ix.     J   TT,-       T  ^"Putnam   v.    Commonwealtli    Ins. 

13  Harrison  V.  Hartford  Fire  Ins.  ^o.  4  Fed.  753. 

Co.  30  Fed.  862.    In  this  case  it  was  n  American  Popular  Life  Ins.  Co. 

also  held,  in  addition  to  the  burden  y    ■£)r^y    39  y    j    j^g^^.    gg    93    ^jj^ 

of  proof  which  was  upon  the  party  Rep.  198. 

having   the   affirmative   of   an   issue,  is  <^tout  v.   City  Fire  Ins.   Co.   12 

there  was  in  cases  such  as  this  the  Iowa,  371,  79  Am.  Dec.  539. 

burden  of  overcoming  the  presump-  ^^  Stacy  v.  Franklin  Fire  Ins.  Co. 

tion  created  by  the  contract,  and  that  'J  Watts  &  S.  (Pa.)  506. 
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of  the  buildiiic;  was  known  to  the  insurer,  since  such  knowledge 
was  a  circumstance  in  arriving  at  the  intention  of  the  parties.'^" 
The  inoniorandum  as  to  the  facts  of  the  risk  whicli  is  deUvered 
to  the  insurers  is  adniissiltle  to  sliow  the  intention  of  the  parties, 
Imt  not  to  estal)lisli  a  contract.^  So  it  has  been  held  that  the  post- 
dating of  a  permit  to  the  insured  in  a  life  policy  to  reside  in 
prohibited  latitudes  did  not  prevent  it  from  operating  according 
to  the  intention  of  the  parties.^  And  the  terms  and  nature  of  a 
special  contract  mentioned  in  the  application  but  the  terms  of  which 
are  not  therein  specified  may  be  proven  to  show  what  was  covered 
thereby.'^*  So  parol  evidence  is  admissible  to  show  that  when  the 
policy  was  issued,  the  building  insured  was  in  process  of  erection, 
and,  therefore,  could  not  be  occupied,  within  the  meaning  of  a 
clause  voiding  the  policy  if  the  premises  became  vacant  by  removal 
of  the  occupants;  for  such  evidence  does  not  contradict  the  policy 
terms.^  Parol  evidence  is  also  admissible  where  its  purpose  is  not 
to  contradict  the  writing  but  to  show  that  no  contract  was  made, 
as  where  it  is  offered  to  prove  nonacceptance  of  the  policy.*  But, 
as  stated  above,  extrinsic  evidence  is  not  admissible  to  show  a  differ- 
ent intention  from  that  expressed  in  the  policy.^  In  case  insured 
is  sued  upon  a  due  bill  for  the  first  premium  of  a  life  policy  he 
cannot  show  by  parol  that  it  did  not  embody  the  contract  of  the 
parties,  but  that,  instead  of  undertaking  to  pay  the  amount  called 
for,  defendant  had  agreed  to  surrender  an  old  policy  and  pay  a 
much  smaller  prennum  than  that  designated.^ 

§  3807.  Parol  evidence  to  explain  phrases  and  words. — Parol  evi- 
dence is  admissible  to  show  the  meaning  of  technical  words  or 
phrases  when  used  in  a  policy.    It  is  also  competent  when  technical 

2°  Reynolds    v.     Commereial    Fire       ^  Wliere  a  policy  was  is-sued  to  one 

Ins.  Co.  47  N.  Y.  597.       .  person  in  his  name  only,  evidence  to 

^  lonides  v.  Pacific  Fire  &  Marine  show  that  the  insured  had  but  a  part 

Ins.  Co.  6  L.  R.  Q.  B.  674,  25  L.  T.  interest   in   the   vessel   and   that   the 

(N.  S.)   490,  aft'd  in  7  L.  R.  Q.  B.  policy  wa.s  issued  by  the  company  to 

517,  41  L.  J.  Q.  B.  190,  21  W.  Rep.  cover  the  interest  of  the  other  owners, 

22,  26  L.   T.  N.   S.  738,  1  Asp.   M.  of    which    the    directors    knew,    was 

C.  141,  13  Ena-.  Rul.  Cas.  471.  held    inadmissible.      Finney    v.    Bed- 

2  Walsh  v.  !lEtna  Life  Ins.  Co.  30  ford  Commercial  Ins.  Co.  8  Mete.  (49 

Iowa,  133,  6  Am.  Rep.  664.  Mass.)  348.. 41  Am.  Dec.  515. 

2a  State   Mutual   Life   Ins.    Co.   v.       ^  Woodson   v.    Beck,   151   N.    Car. 

Ballard,  —  Tex.  Civ.  App.  — ,  122  S.  144,  31  L.R.A.(N.S.)  235  (annotated 

W.  267.  on  admissibility  of  parol  evidence  as 

^Harris    v.    North    American    Ins.  to  manner  or  means  of  paying  written 

Co.   190  Mass.   361,  4  L.R.A.(N.S.)  contract    not    within    the    statute   of 

1137,  77  N.  E.  493.  frauds,  purporting  to  be  payable  in 

*Gray  v.  Blackwood,  112  Ark.  958,  money),  65  S.  E.  751. 
165  S.  W.  958. 
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words  and  peculiar  terms  or  any  expressions  are  used  wliicli  at 
the  time  the  insurance  was  written  had  acquired  any  appropriate 
meanmg,  either  generally  or  by  local  usage  or  amongst  particular 
classes.  Evidence  of  this  character  is  admissible  for  the  purpose 
of  enabling  the  court  to  understand  the  meaning  of  the  words  con- 
tained in  the  instrument  itself  by  themselves  and  without  reference 
to  the  extrinsic  facts  on  which  the  instrument  is  intended  to  oper- 
ate.' And  not  onl}^  is  evidence  admissible  to  show  a  meaning 
which  a  word  or  phrase  may  have  obtained  by  custom  or  usage,  but 
it  is  also  admissible  where  the  words  may  have  a  double  meaning, 
or  where  the  meaning  is  indeterminate,  and  cannot  be  ascertained 
without  the  aid  of  extrinsic  evidence.  Thus,  in  a  New  York  case 
parol  evidence  was  admitted  to  show  that  by  usage  the  phrase 
■'skins  and  hides"  did  not  include  furs.^  And  it  has  likewise  been 
admitted  to  show  that  by  custom  among  manufacturers  an  entire 
story  of  a  building,  though  perhaps  divided  by  partitions  but 
with  connecting  doors,  was  called  a  ''room/'  if  devoted  to  one  depart- 
ment of  work.^  So  evidence  is  held  admissible  to  explain  the  clause, 
'•loss,  if  any,  payable  to  G.  and  B.  of  M/'  ^"  and  the  meaning  of 
the  phrase  "sea  letter,"  ^^  and  to  determine  the  phrase  "spitting  of 
Hood,"  used  in  an  application  for  a  life  policy.^^  Evidence  is 
also  admissible  to  show  that  by  usage  among  jmik  dealers  old  glass 
and  rubber  are  included  in  the  phrase  "old  metals,"  and  that  any 
articles  which  are  used  in  the  manufacture  of  paper  were  included 
in  the  word  "rags;"^^  and  to  show  what  was  understood  by  the 
parties  by  the  term  "shipyard,"  by  evidence  that  it  was  a  usage 
I'mong  shipbuilders  to  place  their  timber  on  adjoining  streets  the 
.'-ame  as  in  the  yard  proper,^*  So  it  may  be  shown  by  experts 
that  the  phrase  "loading  off  shore"  has  acquired  among  nautical 
men  a  certain  well-known  defined  meaning,  and  that  loading  at 
a  bridge  pier  is  included  under  it.^*    And  it  is  a  general  rule  that 

'Attorney    General    v.    Shore,    11  (N.  Y.)   531,  rev'g  Sleght  v.  Rhine- 
Sim.  592,  9  CI.  &  F.  355,  per  Park,  lander,  1  Johns.  (N.  Y.)  192. 
B.  ^^  Singleton    v.    St.    Louis    ]\[utual 

On  admissibility  of  parol  evidence  Ins.  Co.  66  Mo.  63,  27  Am.  Rej).  321. 

to  aid  in  construction  of  fire  insur-  ^^  Mooney  v.  Howard  Ins.  Co.  138 

ance  policy  covering  "additions,"  see  Mass.  375,  52  Am.  Rep.  277. 

note  in  33  L.R.A.(N.S.)  161.  i*  Webb  v.  National  Fire  Ins.  Co. 

8  Astor  V.  Union  Ins.  Co.  7  Cow.  2  Sand.  (N.  Y.)  497. 

(N.  Y.)  202.  ^^  Johnson  v.  Northwestern  Nation- 

9  Daniels  v.  Hudson  River  Fire  al  Ins.  Co.  39  Wis.  87,  88.  In  the 
Ins.  Co.  12  Cush.  (66  Mass.)  416,  9  above  case  the  policy  contained  the 
Am.  Dec.  192.  words  "loading  off  shore  prohibited," 

^°  Graham  v.  Fireman's  Ins.  Co.  2    and  the  plaintiff  introduced  tlie  i)oli- 

Disn.  (Ohio)  255.  cy  with  no  evidence  of  the  meaning 

"  Sleght   V.   Hartshorne,  2   Johns,    "f  tlie  phrase.     It  was  held  by  the 
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words  in  a  policy,  as  in  otlicr  conli.uls,  will,  in  the  absence  of 
evidence  to  the  contrary,  be  construed  according  to  their  common 
meaning.^^  But  tlie  ]ihrase  ''lying  at  anchor,"  having  a  general 
and  familiar  meaning,  will  be  construed  in  that  sense,  and  evi- 
dence is  not  admissible  to  show  that  it  is  a  technical  phrase  ;^'^ 
and  parol  evidence  is  inadmjssible  to  explain  the  words  ''permanent 
|H)licy.""  since  they  are  not  ambiguous. ^^  Nor  is  it  admissil)le  to 
explain  the  term  "port  risk"'  where  there  is  no  explanation  as  to 
the  purjiose  of  the  question. ^^  although  it  is  held  generally  admis- 
sible to  explain  this  term.^°  Receipts  of  the  plaintiff  for  benefits 
as  a  former  mcml)er  of  an  omi)loyee's  relief  association  are  inadmis- 
sible in  an  action  against  the  association  to  recover  benefits,  for 
the  purpose  of  showing  by  a  clause  therein  the  meaning  of  the 
phrase  '"total  inability  to  labor,"  contained  in  the  constitution  and 
iiy-laws  of  the  association,  and  that  the  ])laintiff  had  knowledge 
of  the  practical  construction  placed  upon  the  words. ^ 

§  3808.  Parol  evidence  to  explain  contract. — Any  fact  necessary 
to  an  understanding  of  any  material  and  relevant  facts  in  a  case 
is  admissible.^  .A.nd  parol  evidence,  as  we  have  .seen,  is  admissible 
in  many  cases  to  explain  a  contract.  Thus,  where  a  policy  was 
issued  upon  property  in  different  places,  one  sum  being  specified 
as  the  premium  on  all  the  property,  in  order  to  prove  that  a  breach 
of  conditions  as  to  part  of  the  property  would  not  forfeit  the  policy 
as  to  the  property  in  another  place,  evidence  was  admitted  to  show 
that  it  was  understood  by  both  parties  that  the  aggregate  sum 
expressed  in  the  policy  was  the  average  rate,  and  that  different 
rates  were  charged  upon  the  different  property.^  So  parol  evidence 
is  admissible  to  show  that  a  policy  of  insurance  is  in  reality  a 
contract  to  reinsure,  though  no  words  are  contained  in  the  policy 
to  sliow  such  fact.*     And  in  a  contention  between  a  party  to  an 

court  that,  in  the  absence  of  such  evi-  ^  Baltimore  &  Ohio  Employees  l-Je- 

dence.  the  court  would  construe  it  to  lief  Assoc,  v.  Post,  122  Pa.  St.  579^ 

meaning  only  loading  while  at  anchor  9  Am.  St.  Rep.  147,  2  L.R.A.  44,  15 

at  a  distance  from  the  shore.  Atl.  885. 

^^  Johnson  v.  Northwestern  Nation-  ^  Ganser   v.    Fireman's    Fund    Ins. 

al  Ins.  Co.  39  Wis.  87,  88.  Co.  38  Minn.  74,  35  N.  W.  584. 

^'  Reid  V.  Lancaster  Fire  Ins.  Co.  ^  Loomis  v.  Rockford  Ins.   Co.  81 

90  N.  Y.  382,  aif' g  23  Hun,  295.  Wis.  366,  51  N.  W.  564,  21  Ins.  L. 

18  First  Baptist  Church  v.  Brook-  J.  564,  aff'g  77  Wis.  87,  20  Am.  St. 

Ivn  Fire  Ins.   Co.  23  How.  Pr.    (N.  Rep.    96,    8   L.R.A.   834,   45   N.    W. 

Y.)  448.  813. 

1^  Slocovich  V.  Orient  Mutual  Ins.  *  Philadelphia    Life    Ins.     Co.    v. 

Co.  108  N.  Y.  56,  14  N.  E.  802  (two  American  Life  &  Health  Ins.  Co.  23 

judges   dissenting).  Pa.  St.  65. 

20  Xelson   v.    Sun   Mutual  Ins.   Co. 
71  N.  Y.  453,  455. 
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instrument  and  a  stranger  to  it  either  may  give  parol  evidence 
differing  from  the  contents  of  the  instrument.^  So  evidence  that 
a  hfe  pohcy  was  not  procured  for  the  benefit  of  the  insured,  and 
that  he  did  not  pay  the  premium  thereon,  does  not  tend  to  vary 
the  written  contract  of  insurance.^  In  case  a  policy  received  many 
years  before  has  been  lost  evidence  that  when  it  had  been  applied 
for  it  was  to  cover  loss  by  fire  and  lightning,  that  it  had  been 
renewed  from  time  to  time,  that  the  agent  had  acknowledged  after 
that  it  covered  such  a  clause,  and  that  assured  had  not  noticed 
whether  or  not  it  was  in  the  policy  last  issued,  is  sufficient  to  go 
to  the  jury  upon  the  point  whether  or  not  the  policy  contained 
said  clause.' 

Parol  evidence  is  inadmissible  for  the  purpose  of  avoiding  a 
pohcy  condition  that  it  shall  be  void  if  the  premises  are  sold  or 
conveyed,  or  the  interest  of  the  parties  therein  changed,  that  at 
the  time  the  policy  was  issued  to  Ijoth  the  owner  and  his  wife 
he  requested  that  it  should  be  so  drawn  as  to  cover  not  only  his 
interest  but  also  that  of  his  wife  after  conveyance  to  her,  and  that 
he  was  told  that  the  policy  as  issued  Avould  accomplish  that  result.^ 
A  fire  policy  payable  to  the  firet  mortgagee  under  the  standard 
mortgage  clause  cannot  be  altered  by  extrinsic  evidence,  in  a  suit 
in  a  court  of  law  by  the  second  mortgagee  to  recover  thereon,  for 
the  purpose  of  proving  that  the  parties  to  the  contract  intended  to 
include  said  second  mortgagee  as  a  party  to  the  contract.^  So 
parol  evidence  is  inadmissible  for  the  purpose  of  showing  that  the 
interest  of  the  estate  and  heirs  at  law  was  covered  by  a  policy 
taken  out  by  an  administrator  in  his  individual  name  on  property 
in  his  possession  for  payment  of  debts.^° 

§  3809.  Parol  evidence:  when  inadmissible. — Parol  evidence  is 
inadmissible  to  substantially  vary  or  extend  the  terms  of  a  con- 
tract, and  this  rule  is  applicable  to  contracts  of  insurance."     So 

^McMaster    v.    Insurance    Co.    of  Ins.  Co.  80  N.  J.  L.  441,  34  L.R.A. 

North  America,  55  N.  Y.  222,  14  Am.  (N.S.)  503  (annotated  on  admissibil- 

Eep.  239.  ity   of   extrinsic   evidence   to   extend 

^Hinton  v.  Mutual  Reserve  Eund  scope  of  mortgag-e  clause),   78   Atl. 

Life    Assoc.    135    N.    Car.    314,    65  225. 

L.R.A.  161,  102  Am.   St.  Rep.  545,  ^°  Stanlev  v.  Fireman's  Ins.  Co.  34 

47  S.  E.  474.  R-  I.  i91,  42  L.R.A. (N.S.)    79n.  84 

'  Cummings  v.   Pennsylvania  Fire  Atl.  601. 

Ins.    Co.   153   Iowa,   679,   37   L.R.A.  On  parol  evidence  to  show  persons 

(N.S.)   1169,  Ann.  Cas.  1913E,  235,  meant  by   ambiguous  desig-nation   in 

134  N.  W.  79.  l)olicy  on  property  belonging  to  de- 

8  Walton  V.  Agricultural  Ins.  Co.  cedent's  estate,  see  note  in  42  L.R.A. 
116  N.  Y.  317,  5  L.R.A.(N.S.)   617,  (N.S.)  82. 

22  N.  E.  443.  ^^  New  York  Ins.  Co.  v.  Thomas,  .T 

9  Kupferschmidt     v.     Agricultural    Johns.  Cas.  (N.  Y.)  1;  United  States 
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wlic'iv  the  company  ploads  a  broach  of  conditions  of  the  policy, 
the  plaintiff  cannot  introduce  parol  evidence  to  show  that  he  did 
not  agree  to  these  conditions  where,  he  does  not  aver  fraud  or  mis- 
take or  a.sk  for  a  reformation  of  the  policy.^''  And  it  is  not  compe- 
tent for  a  witness  to  state  whether  a  policy  of  life  insurance,  after 
issuance  and  delivery  by  the  insured,  is  binding  on  him.^^  And 
•vhere  a  policy  is  clear  and  consistent,  parol  evidence  is  inadmissible 
to  show  that  it  was  to  be  void  in  case  of  double  insurance.^*  Such 
evidence  is  also  inadmissible,  in  an  action  upon  a  marine  policy 
upon  the  voyage  from  one  named  place  to  another,  to  show  that 
tlie  voyage  in  reality  was  to  commence  at  a  different  place  than 
that  sjiecitied.^^  And  statements  of  the  insured  as  to  the  time  of 
the  vessel's  sailing,  and  also  those  of  insurer  that  he  would  not 
be  bound  unless  she  sailed  according  to  such  representations,  can- 
not be  admitted  to  control  the  policy. ^^  Again,  a  policy  cannot 
be  varied  by  evidence  sho^\'ing  that  it  insured  for  a  total  loss  only 
if  upon  its  face  it  imports  a  different  agreement.^'  And  where 
by  the  terms  of  a  fire  policy  a  nightwatch  is  to  be  kept,  evidence 
is  not  admissil)le  to  show  an  agreement  by  the  plaintili's  that  the 
person  thus  employed  should  not  have  the  care  of  the  premises 
at  the  same  time.^^  Nor  can  a  provision  in  a  policy  permitting 
"necessary  alterations  and  repairs"  be  shown  to  have  been  intended 
l)y  the  parties  as  authorizing  a  material  enlargement.^^  So  evidence 
is  improperly  admitted  which  is  to  the  effect  that  the  insured 
had  agreed  verbally  to  use  no  other  fire  in  the  building  than  the 
one  in  use  at  the  time  the  policy  was  issued,  where  the  policy 
contained  no  provision  against  the  use  of  additional  fires.^*^  So 
also  evidence  of  a  verbal  promise  by  the  insured  to  discontinue 
the  use  of  a  fireplace  is  inadmissible  to  control  the  legal  effect  of  the 
.  ]»olicy.^  And  where  the  policy  permits  a  choice  of  routes,  parol 
evidence  is  inadmissible  to  show   an  agreement  upon  one,^     So 

Ins.  Co.  v.  Mowrj',  96  U.  S.  544,  24  "  Gomila  v.  Hibernia  Ins.  Co.  40 

L.   ed.   G74;   Williams  v.  New   York  La.  Ann.  533,  4  So.  490. 

Life  Ins.   Co.  122  Md.  141,  89  Atl.  ^^  Hovey  v.  American  Mutual  Ins. 

97.  Co.  2  Duer  (N.  Y.)  554. 

12  Liverpool  &  London  &  Globe  Ins.  ^^  Frost's  Detroit  Lumber  &  Wood- 
Co.  V.  Morrio,  79  Ga.  666,  5  S.  E.  en  Ware  Works  v.  Millers'  &  Manu- 
105  facturers'  Mutual  Ins.  Co.  37  Minn. 

13  Life  Ins.  Co.  of  Virginia  v.  300,  5  Am.  St.  Rep.  846,  34  N.  W.  35. 
Hairston,  108  Va.  832,  128  Am.  St.  2°  Schmidt  v.  Peoria  Marine  &  Fire 
Rep.  989,  62  S.  E.  1057.  Ins.  Co.  41  111.  295. 

1*  New  York  Ins.  Co.  v.  Thomas,  3        ^  Alston  v.  Mechanics'  Mutual  Ins. 

Johns.  Cas.  (N.  Y.)  1.  Co.  4  Hill  (N.  Y.)  329,  s.  c.  1  Hill 

15  Kaimes  v.  Knightley,  Skin.  54.  (N.  Y.)  510. 

16  Whitney  v.  Haven,  13  Mass.  172.        ^  ^,\[nto  v,  Ashton,  51  N.  Y.  280. 
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also  where  the  company  excepts  liability  for  injury  to  goods  "by 
a  sea,"  such  evidence  will  not  be  received  to  show  that  only  ship- 
ments on  deck  were  meant  by  such  exception.^  Numerous  other 
cases  of  a  similar  nature  might  be  cited,  but  they  all  come  within 
the  general  rule  that  the  contract  as  written  by  the  parties  is  held 
to  embody  therein  all  prior  and  contemporaneous  agTeements,  and 
that  therefore  evidence  of  matters  outside  the  instrument  cannot 
be  admitted  to  control  its  legal  effect,  since  otherwise  there  would 
be  no  security  in  a  written  contract.  In  case  a  statute  provides^ 
that  an  acknowledgment  on  the  policy  of  the  receipt  of  premiums 
shall  be  conclusi^t3  evidence  of  the  payment  thereof  so  far  as  to 
make  the  policy  binding,  the  insurer  will  not  be  permitted  to  show 
that  the  actual  date  of  the  issuance  of  the  policy  was  of  later  date 
than  that  recited  in  the  contract,  where  acknowledgment  of  receipt 
of  the  premium  is  contained  in  the  policy.* 

§  3810.  Expert  and  opinion  evidence. — To  enable  a  witness  to 
testify  as  an  expert  he  must  be  shown  to  be  familiar  with  the 
subjects  upon  which  he  testifies,  and  such  subject  must  also  be  a 
matter  of  skill  or  science.  It  must  be  a  conclusion  which  the  jury 
would  not  be  equally  able  and  competent  to  form  from  other  evi- 
dence presented  to  them,  or  in  other  words,  expert  evidence  is 
admissible  in  those  cases  where  the  jury  with  oilier  facts  before 
them  are  not  able  to  properly  form  an  opinion.^  Consequently, 
in  all  cases  where  facts  could  be  presented  to  the  jury  from  which 
they  would  be  fully  competent,  aside  from  the  evidence  of  experts, 
to  form  an  opinion,  such  evidence  will  not  be  admitted.  And  it 
may  be  said  to  be  only  admissible  in  those  cases  where  a  knowledge 
of  the  subject  is  the  result  either  of  a  peculiar  training,  experience, 
or  education  and  upon  which  persons  not  having  such  training, 
skill,  or  experience  would  be  unable  to  form  an  opinion. 

§  3811.  Expert  and  opinion  evidence:  increase  of  risk. — There 
is  some  conflict  of  authority  as  to  whether  expert  evidence  is  admis- 
sible in  determining  the  question  of  increase  of  risk.     Many  cases 

^  Snowden    v.    Guion,    101    N.    Y.  cases  in  which,  from  the  very  nature 

4.58,  5  N.  E.  322.  of    the    subject,    facts    disconnected 

*  Harrington   v.   ^Mutual   Life   Ins.  from  such  opinions  cannot  be  so  pre- 

Co.  21  N.  Dak.  447,  34  L.R.A.(N.S.)  sented  to  a  jury  as  to  enable  them 

373,  131  N.  W.  246.  to  pass  upon  the  question  with  the 

^  In  Jefferson  v.  Cotheal,  7  Wend,  requisite  knowledge  and  judgment:" 

(N.   Y.)    72,  22   Am.   Dec.   567,  the  by  Sutherland,  J.    See  Travelers  Ins. 

court  says:    "On  questions  of  science  Co.  v.  Trenton,  119   Ga.  455,  46  S. 

or  skill  or  trade,  persons  of  skill  in  E.    678;     Sun    Insurance    Office    v. 

those  ])articular  departments  are  al-  Western   Woolen  Mill   Co.   72  Kan. 

lowed   to   give  their  opinion  in  evi-  41,  82  Pac.  513. 
dence,  but  the  rule  is  confined  to  tho.^c 
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dopomleut  upon  parlicular  facts  hold  lliat  such  cvidcuce  is  adinis-. 
sible,  but  there  is  much  authority  for  the  opposite  view.  It  would 
seem  that  generally  the  jury  would  be  as  competent  to  decide 
whether  there  had  been  an  increase  of  risk  or  not  as  a  witness, 
but  there  might  in  certain  cases  be  a  peculiar  state  of  facts  which 
would  render  expert  evidence  admissible  in  order  to  arrive  at  the 
proper  conclusion.  The  rule  seems  to  be  that  where  the  jury  is 
e(iually  as  competent  to  judge  as  the  witness,  that  expert  evidence 
will  not  be  admitted,  but  where  the  court  is  unable  to  decide  the 
question-  without  such  aid.  that  then  it  is  admissible,  and  this 
view  seems  to  be  sustaiued  by  recent  as  well 'as  by  the  greater 
weight  of  authority,  it  would  be  impossible  to  state  a  rule  aside 
from  the  above,  since  the  question  of  admissibility  is  always  depend- 
ent upon  the  particular  facts  of  each  case,  and  from  a  close  exam- 
ination of  all  the  cases  in  which  this  class  of  evidence  has  been 
admitted  or  rejected  the  decisions  will  generally  be  found  to  be  in 
accord  with  the  rule  above  stated.  There  are,  however,  in  view  of 
what  is  above  said,  many  caser  in  which  the  admission  of  this 
evidence  seems  hardly  excusable  In  the  following  cases  opinion 
evidence  has  been  held  admissible.  Thus,  underwriters  may  testify 
as  experts  as  to  whether  certain  circumstances  aft'ect  the  risk,  where 
the  fact  of  such  iijcrease  is  not  sufficiently  obvious  to  enable  the 
court  to  decide  the  question  'without  the  aid  of  such  evidence ;  ^ 
and  it  is  also  held  that  the  fact  as  to  whether  such  circumstances 
M^ere  material  or  not  must,  in  the  absence  of  conflicting  evidence, 
be  held  to  be  as  such  witness  has  testified.'''  And  it  is  error  to 
exclude  the  question  asked  an  insurance  otficer  of  several  years' 
experience  whether  in  his  opinion  the  erection  of  a  boiler  with  a 
wooden  shed  over  it,  together  with  the  locations  of  the  engines, 
increased  the  hazard.^  Again,  where  proof  was  submitted  that  a 
building  had  been  leased  as  a  saloon  and  that  the  process  of  moving 
in  such  things  as  are  usually  used  in  such  business  was  given, 
the  following  question  was  held  admissible,  "From  your  experi- 
ence and  knowledge  as  an  insurance  agent,  would  the  risk  be 
increased  or  lessened  by  the  change  of  occupation  from  that  of  a 
paint  shop  to  a  saloon?"^  And  the  opinion  of  ofhcers  of  an 
insurance  company  that  if  they  had  been  made  acquainted  with 
certain  facts  which  were  concealed  they  would  not  have  issued  an 

^  Leitoh  V.  Atlantic  Mutual  lus.  Co.        ^  So  held  in  Kern  v.  St.  Louis  Mut- 
CG  N.  Y.  100.  ual  Ins.  Co.  40  Mo.  19. 

'  Leitch  v.  Atlantic  Mutual  Ins.  Co.        ^  Mitchell    v.    Home    Ins.    Co.    32 
GG  N.  Y.  100.  Iowa,  421. 
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insurance  upon  the  property  has  been  held  admissible.^"  So  it 
has  been  held  that  an  expert  may  be  asked  wliether  a  partition 
in  a  room  has  increased  the  hazard."  So  the  opinions  of  nautical 
men  may  be  given  as  to  whether  under  a  given  state  of  facts  a 
risk  has  been  increased. ^^  And  a  fireman  of  experience  and  prac- 
tice may  testify  as  to  the  effect  of  certain  alterations  in  respect 
to  an  increase  of  risk.^^  On  the  other  hand,  there  are  many  cases 
which  api^arently  conflict  with  some  of  the  foregoing,  but  Avhich 
are  in  accordance  with  the  general  rule  which  we  have  stated. 
Thus,  where  the  opinions  of  witnesses  were  admitted  as  to  whether 
the  risk  had  been  increased,  the  court  held  that  in  those  cases 
where  the  issue  depended  on  facts  which  did  not  involve  any 
peculiar  knowledge  or  information  of  which  men  have  a  common 
knowledge  the  evidence  was  inadmissible.^*  Nor  was  it  permitted 
to  be  shown  by  expert  evidence  that  the  erection  of  adjacent  build- 
ings increased  the  risk.^^  The  opinion  of  agents  of  certain  insur- 
ance companies  that  a  risk  was  increased  by  a  failure  to  occupy 
the  building  insured  have  been  held  inadmissible,  for  the  facts 
which  it  was  proposed  to  prove  came  equally  as  well  within  the 
knowledge  of  the  jury  as  of  the  witnesses ;  ^^  and  likewise  it  has  been 
held  that  insurance  agents  could  not  testify  as  to  whether  a  risk 
had  been  increased  by  the  placing  of  stoves  in  the  building  insured, 
where  there  had  been  no  fire  in  one  stove  for  eight  days  nor  in 
the  other  for  two  days  prior  to  the  loss.^''' 

§  3812.  Expert  and  opinion  evidence:  life  insurance. — There  are 
many  cases  in  life  insurance  where  the  introduction  of  expert 
evidence  becomes  necessary,  and,  in  general,  in  actions  upon  life 
policies  this  class  of  evidence  is  admissible,  being  governed  by  the 
same  rules  of  admissibility  as  in  other  risks.  But  the  opinions 
of  experts  must  be  based  upon  facts  which  have  been  proved  or 
upon  observation."  A  person  with  much  experience  in  the  life 
insurance  business  may  testify  as  an  expert,  but  the  fact  of  his 

1°  Quin   V.   National   Assur.    Co.   1  100  Pa.  St.  266 ;  Prudential  Ins    Co 

Jones  &  C.  (Ir.  Ex.)  316.  v.  Alley,  10-1:  Va.  356,  359. 

^^  Daniels    v.    Hudson    River   Fire  ^^  Mulry    v.    Mohawk    Vallev    Ins 

Ins.  Co.  12  Cush.  (66  Mass.)  416,  59  Co.  5  Gray  (71  Mass.)   541,  66  Am. 

Am.  Dec.  192.  Dec.  380.    See  also  Liverpool  &  Lon- 

^2  Lapham    v.    Atlas    Ins.    Co.    24  don  &  Globe  Ins.  Co.  v.  McGuire,  52 

Pick.   (41  Mass.)   1.  Miss.  227;  Luce  v.  Dorchester  Mutual 

"  Sehenck  v.  Mercer  County  Mut-  Fire  Jns.  Co.  105  Mass.  297    7  Am 

ual  Jns.  Co.  24  N.  J.  Law,  447.  Rop.  522. 

^*  Lyman  v.  State  Mutual  Fire  Ins.  ^"^  Schmidt  v.  Peoria  Fire  ifc  Marine 

Co.  14  Allen    (96  Mass.)    329.     See  Ins.  Co.  41  III.  295. 

also  Franklin  Fire  Ins.  Co.  v.  Gruver,  ^^  Hiij-liie  v.  Guardian  Mutual  Life 

100  Pa.  St.  266.  Ins.  Co.  53  N.  Y.  603. 

^^  Franklin  Fire  Ins.  Co.  v.  Gruver. 
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l)einii  an  agent  docs  not  qualify  one  a?  t^iicli  a  witness. ^^  Tluis. 
it  has  been  hold  that  a  person  with  this  experience  may  testily  to 
the  fact  that  the  business  of  a  farmer  is  considered  among  insurance 
men  to  bo  the  least  hazardous  occupation,  for  such  knowledge  is 
peculiarly  that  of  men  with  experience  in  life  insurance.'^"  But 
export  evidence  by  an  insurer  in  general  is  inadmissible  to  show 
that  a  person  addicted  to  use  of  intoxicating  liquor  is  not  considered 
an  insurable  subject,  since  it  does  not  relate  to  matters  of  science 
or  skill. ^  So  testimony  by  experts  that  the  quantity  of  liquor 
drank  by  the  deceased  was  such  as  to  seriously  impair  a  man's 
health  and  also  such  testimony  as  to  the  symi)toms  of  hard  drink- 
ing is  inadmissible.^  The  officers  of  a  beneiit  society  cannot  give 
their  opinion  as  to  the  interpretation  which  should  be  given  the 
by-laws;^  nor  can  the  insurer's  examining  physician  testify  as  to 
wlictlier  the  application  would  have  been  granted  if  the  fact  that 
ilio  insured  drank  had  been  known.* 

§  3813.  Experts:  physicians  and  surgeons:  life  insurance.— 
Physicians  and  surgeons  may  testify  as  experts  upon  all  medical 
questions  connected  with  the  practice  of  their  profession.  Thus, 
a  physician  may  give  his  opinion  as  to  the  cause  of  death ;  ^  or 
when  based  upon  facts  and  his  diagnosis  of  the  case  that  insured 
prior  to  the  accident  in  question  was  sane  and  that  his  insanity 
was  produced  by  the  accident ;  ^  or  as  to  the  effect  of  a  certain 
disease  upon  the  power  of  a  person  to  control  his  actions,'  whether 
a  certain  disease  tended  to  shorten  the  life  of  the  insured,^  whether 
the  disease  of  which  the  insured  died  was  the  result  of  other  diseases 
of  long  standing  and  not  due  to  a  sudden  cause,^  or  as  to  the  result 
of  injuries  or  the  effect  of  certain  habits  upon  the  duration  of  a 
person's  life.^°     But  it  is  held  that  a  physician  cannot  give  his 

^^  Steunett    v.    Pennsylvania    Fire  On  opinion  evidence  as  to  cause  ol 

Ins.  Co.  68  Iowa,  674,  28  N.  W.  12.  deatli,  disease,  or  accident,  see  note 

2°Hartman   v.   Keystone   Ins.    Co.  in  L.li.A.1915A,  1058. 

21  Pa.  St.  406.  6T^.aveIers'   In.s.    Co.   v.   Bris-liam, 

1  Rawls  y.  American  Life  Ins.  Co.  32  Ky.  L.  Rep.  233,  105  S.  W^  894. 
36  Barb.  (N.  Y.)  357,  s.  c.  27  N.  Y.  On  expert  opinion  as  to  sanity,  see 
282,  84  Am.  Dee.  280.  note  in  39  L.R.A.  305. 

2  Odd  Fellows  Mutual  Life  Ins.  '  Koenig  v,  Glol^e  Mutual  Life  Ins. 
Co.  V.  Rokbopf,  94  Pa.  St.  59  (three  Co.  10  Hun  (17  N.  Y.  Sup.  Ct.) 
judges  di.s.senting).  558. 

^  Davidson     v.      Supreme     Lodge  ^  Hartford   Protection  Ins.   Co.   v. 

Knights   of   Pythjas,    22   Mo.   App.  Harmer,  2  Ohio  St.  452,  59  Am.  Dec 

263.  684. 

*  Northwestern  Mutual  Aid  Assoc.  ^  Edington  v.  Mutual  Life  Ins.  Co. 

V.  Hall,  118  111.  169,  81  S.  E.  764.  77  N.  Y.  564. 

5  Miller  v.  Mutual  Benefit  Life  Ins.  i°  Miller    v.    Mutual    Benefit    Life 

Co.  31  Iowa,  216,  9  Am.  Rep.  122,  Ins.   Co.  31  Iowa,  216,  7  Am.  Rep. 

1  Ins.  L.  J.  25.  122. 
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opinion  of  a  person's  health  based  on  ''general  sight,"  no  conversa- 
tion with  him  or  examination  having  taken  place ;  "  nor  upon 
the  testimony  which  has  been  given  in  a  case ;  ^^  nor  as  to  the 
meaning  of  the  term  "family  physician ;"  ^^  nor  whether  the  appli- 
cant, who  habitually  used  intoxicating  liquors,  was  an  insurable 
subject,^*  or  that  insured  had  not  lost  the  entire  sight  of  his  eye.^^ 
The  opinion  of  an  expert  as  to  how  a  certain  fact  or  state  of  facts 
would  affect  the  conduct  of  another  is  inadmissible;  as  where  the 
medical  examiner  was  asked  whether  if  the  application  had  stated 
the  fact  that  the  applicant  used  intoxicating  liquors,  it  would  have 
been  favorably  passed  upon  by  the  association.^^  In  this  case  the 
court  said:  "The  witness  might  give  his  opinion  on  a  matter 
of  science  connected  with  his  profession,  but  he  could  not  be 
allowed  to  state  his  views  of  the  manner  in  which  others  would 
probably  be  influenced  if  certain  specified  facts  existed."  The 
opinion  of  a  physician  is  inadmissible  to  prove  that  suicide  is 
attributable  to  a  certain  disease,  since  this  does  not  call  for  facts 
peculiarly  within  the  knowledge  of  an  expert,  but  an  inference 
which  the  jury  is  as  capable  of  drawing  from  the  facts  if  proven 
as  the  witness." 

§  3814.  Opinions  of  nonexperts. — It  has  been  held  that  a  non- 
professional witness  may  testify  as  to  whether  certain  acts  which 
he  had  observed  on  the  part  of  the  insured  are  rational."  So 
in  an  actior  upon  a  life  policy,  where  the  insured  has  committed 
suicide,  testimony  of  nonprofessional  witnesses,  persons  who  were 
acquainted  witb  the  insured,  in  respect  to  his  actions  and  apparent 
mental  condition  just  prior  to  his  death  and  their  impressions  as 
to  his  sanity,  is  admissible  upon  the  question  of  the  sanity  of  the 
insured. ^^    In  these  cases,  however,  it  appears  that  the  facts  upon 

^1  Grattan     v.     Metropolitan    Life  ^'  Sehwartzback     v.     Ohio     Vallev 

Ins.  Co.  92  N.  Y.  274,  44  Am.  Rep.  Protective  Union,  25  W.  Va.  622,  52 

372.  Am.  Rep.  227. 

^^  Hagadorn  v.  Connecticut  Mutual  ^^  Higbee  v.  Guardian  Mutual  Life 

Life  Ins.  Co.  22  Hun   (N.  Y.)   249;  Ins.  Co.  55  Barb.   (N.  Y.)  462,  aff'd 

Butler  v.  St.  Louis  Life  Ins.  Co.  45  52   N.    Y.    603.      See   also    Southern 

Iowa,  93.  Life   Ins.   Co.   v.   Wilkinson,  53    Ga. 

13  Reid   v.   Piedmont   &   Arlington  535;  Butler  v.  St.  Louis  Life  Ins.  Co. 

Life  Ins.  Co.  58  Mo.  421.  45  Iowa,  93;  Hathaway  v.  National 

1*  Rawls  V.  American  Life  Ins.  Co.  Life  Ins.  Co.  48  Vt.  335. 

36  Barb.    (N.   Y.)    357,  aff'g  27  N.  On  nonexpert  opinion  as  to  sanity, 

Y.  282,  84  Am.  Dec.  280.  see  note  in  38  L.R.A.  721. 

15  International    Travelers'    Assoc.  ^^  Mutual  Life  Ins.  Co.  v.  Leubrie, 

V.  Rogers,  —  Tex.  Civ.  App.  —   163  71  Fed.  843,  845,  18  C.   C.  A.  332, 

S.  W.  421.  38  U.  S.  App.  37. 

1^  Northwestern  Mutual  Aid  Assoc. 
V.  Hall,  118  111.  169,  8  N.  K.  764. 
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\vliifli  the  ()i)iiii()a  is  luisod  iiiiu-t  ;i]i[toar  in  eviik'iK'O.  And  Iho 
opinion  nnist  not  be  a  more  conjecture,  but  nuist  be  biu^ed  upon 
fact;-.  Accordini!;ly.  testimony  to  the  eft'ect  that  thougli  the  witness 
had  not  suthcient  information  to  form  an  opinion  thereon,  still  ho 
was  satisfied  in  his  own  mind  is  inadmissible.^"  Testimony  by  a 
nonexpert  witness  is  admissible  to  the  ell'ect  that  the  insured  was 
atfeeted  with  shortness  of  breath,  but  testimony  by  such  witness 
that  he  was  afflicted  with  asthma  may  be  excluded.^  So  an  opinion 
of  a  non-expert  witness  concerning  the  mental  condition  of  a 
litiiiant  with  whom  lie  lias  been  acquainted  for  many  years,  when 
founded  upon  facts  within  the  personal  knowledge  of  the  witness, 
and  sworn  to  by  him  before  the  jury,  is  admissible  in  an  action 
wherein  such  condition  is  a  material  subject  of  inquiry."  So  the 
husband  of  insured  may,  where  he  states  the  facts  upon  which  his 
opinion  is  formed,  testify  that  in  his  opinion  she  had  recovered 
from  an  attack  of  malaria.^  But  a  witness  cannot  give  his  opinion 
as  to  the  effect  of  the  habit  of  drunkenness  upon  a  person  at  a 
period  live  years  prior  to  the  issuan.ce  of  the  policy,  he  having 
•  known  nothing  of  the  habits  of  the  insured  in  the  meantime.* 

§  3815.  Evidence:  expert  and  opinion:  as  to  premium:  material 
facts. — A  witness  cannot  give  his  opinion  in  evidence  either  as 
expert  or  otherwise,  as  to  whether  a  certain  specified  state  of  facts 
would  have  had  any  effect  upon  the  rate  of  premium  charged, 
since  this  is  merely  an  opinion  as  to  the  influence  of  one  state  of 
facts  upon  another,  and  not  a  question  relating  to  matters  of  science 
or  skill.^  The  contrary  view  has.  however,  also  been  held.^  In 
England,  also,  there  is  a  direct  conflict  of  authority  concerning 
the  admissibility  of  expert  evidence  as  to  the  effect  of  certain  facts 
upon  the  rate  of  premium.     In  Berthon  v.  Loughan,'  the  court 

2°Higbee  v.  Guardian  Mutual  Life  nell  v.  Phoenix  Ins.  Co.  59  Me.  582; 

Ins.  Co.  66  Barb.   (N.  Y.)  462,  aff'd  Mulrv   v.    Moliawk   Valley    Ins.    Co. 

52  X.  Y.  603.  5  Gray  (71  Mass.)  541,  66  Am.  Dee. 

^United  Brethren  Mutual  Aid  8oc.  380;  Luce  v.  Dorchester  Mutual  Fire 

v.  O'Hara,  120  Pa.  St.  256,  13  Atl.  Ins.  Co.  105  Mass.  297,  7  Am.  Rep. 

C32,  12  Cent.  Rep.  682.  522 ;   Marshall  v.   Union   Ins.   Co.   2 

"Hibner     v.     Western     Travelers'  Wa.sh.   (U.  S.  C.  C.)   357,  Fed.  Cas. 

Acei.  Assoc.  86  Neb.  285,  27  L.R.A.  No.   9,133;   Hawes  v.   New   England 

(N.S.)  319, 125  N.  W.  533.  Mutual  Marine  Ins.  Co.  2  Curt.   (U. 

3  Modern  Brotherhood  of  America  S.  C.  C.)  229,  Fed.  Cas.  No.  6,241. 

V.  .Jordan,  —  Tex.  Civ.  App.  — ,  167  ^  McLanahan  v.  Universal  Ins.  Co. 

S.  W.  794.  1  Pet.  (U.  S.)  170,  179,  7  L.  ed.  98; 

*  Northwestern    Mutual    Life    Ins.  Moses  v.  Delaware  Ins.  Co.  1  Wash. 

Co.  V.  Muskegon  Bank,  122  U.  S.  501,  (C.    C.)    385,   Fed.    Cas.   No.   9,872; 

30  L.  ed.  1100,  7  Sup.  Ct.  1221.  AVebber  v.  Eastern  R.  R.  Co.  2  Met. 

5  Joyce  v.  Maine  Ins.   Co.  45  Me.  (43  J\Iass.)  147.           i 

168,  7i  Am.  Dee.  536.    See  also  Can-  '  2  Stark.  258. 
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said,  by  Holroyd,  J. :  "Whether  particular  facts  if  disclosed  to  an 
underwriter  would,  in  the  opinion  of  the  witness,  as  a  matter  of 
judgment,  make  a  difference  as  to  the  amount  of  the  premium  is, 
I  think,  admissible  evidence,''  and  many  cases  support  this  view.^ 
But  in  a  later  case,^  decided  in  the  same  year  as  Chapman  v. 
Walton,^"  Lord  Denman  says:  "Witnesses  are  not  admissible  to 
state  their  views  on  matters  of  legal  or  moral  obligation,  nor  on 
the  manner  in  which  others  would  probably  be  influenced  if  the 
parties  had  acted  in  one  way  rather  than  another."  In  this  opin- 
ion he  also  quotes  from  Gibbs,  C.J.,"  who  decided  against  the  admis- 
sibility of  such  evidence,  and  from  Lord  Mansfield  also.^^  The 
objection  seems  to  be  that  it  is  requiring  the  witness  to  give  his 
opinions  upon  exactly  the  same  subject  uj^on  which  the  .jury  are 
required  to  give  their  judgment,  and,  consequently,  the  question 
whether  a  fact  is  material  or  not  should  be  left  to  the  jury.  Thus, 
it  will  be  apparent  that  the  cases  are  not  only  irreconcilable  in 
the  United  States  but  also  in  England,  but  probably  the  same  rule 
applicable  to  the  admission  of  opinion  evidence  as  to  an  increase 
of  risk  would  also  control  the  admission  of  evidence  as  to  the  rate 
of  premium  charged,  since  many  cases  might  arise  containing  a 
peculiar  state  of  facts  in  which  it  would  be  necessary  to  introduce 
evidence  of  this  nature,  while  in  many  other  and  perhaps  the 
majority  of  cases  it  would  not.  But  an  insurance  officer  or  agent 
may,  however,  be  asked  to  state  the  usage  of  underwriters  respectino 
the  rates  charged  upon  subjects  of  insurance,  and  whether  they 
are  the  same  or  different,  the  question  calling  for  no  expert  opin- 
ion,^^  and  simply  stating  a  fact  or  facts  from  which  the  jury  may 
draw  their  own  conclusions.  There  is,  likewise,  much  conflict  as 
to  whether  the  opinions  of  experts  are  admissible  to  show  whether 
certain  facts  are  material  to  the  risk.  Many  cases  hold  that  such 
evidence  is  not  admissible.^*  Thus,  it  is  held  that  where  men  have 
been  engaged  in  the  insurance  business  they  can  give  their  opinion 
as  to  whether  the  fact  of  the  building  having-' been  on  fire  shortly 
before  the  risk  was  taken,  was  material  to  the  risk,  and  whether 

8  See     Chaurand     v.     Angerstein,  ^°  2  L.  J.  C.  P.  210,  3  M.  &  Scott 

Peake  N.  P.  43;  Haywood  v.  Rogers,  389,  10  Biug.  57,  38  R.  R.  396. 

4  East,  590,  7  R.  R.  638;  Littledale  ^^  Durrell  v.  Bederly,  Holt  (N.  P.) 

V.  Dixon,  4  Bos.  &  P.  151,  8  R.  R.  283,  17  R.  R.  639. 

774;   Chapman  v.   Walton,  10  Bing.  ^^  Csa-ter  v.  Boehm,  3  Burr.  1909, 

57,  2  L.  J.  C.  P.  210,  3  M.  &  Scott,  1  Wra.  Bl.  593, 13  Eng.  Rul.  Cas.  501. 

389,  38  R.  R.  396.  ^^  planters'     Mutual    Ins.     Co.    v. 

^  Campbell  v.  Richards,  5  Barn.  &  Rowland,  66  Md.  236,  7  Atl.  257. 

Adol.  840,  2  L.  .J.  K.  B.  204,  2  N.  ^^  Jefferson  Ins.  Co.  v.   Cotheal,  7 

&  M.  542,  39  R.  R.  679.  Wend.  (N.  Y.)  72,  22  Am.  Dec.  567. 
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the  judgment  of  a  pnulent  uiulerwriter  would  have  hocn  influenced 
thereby."  There  are,  however,  many  decisions  holding  the  contrary 
view.^^ 

§  3816.  Evidence:  expert  and  opinion:  marine  insurance. — Expert 
evidence  is  quite  often  called  in  marine  insurance  cases,  since  in 
many  instances  nautical  men  would  possess  information  which  men 
do  not  ordiuiu-ily  possess,  or  which  a  jury  would  not  be  supposed 
to  know.  Accordingly,  it  is  introduced  in  many  instances  upon 
the  question  of  deviation  or  value,  or  the  proper  loading  or  sailing 
of  a  vessel.  !So  also  it  is  admissible  upon  llic  question  of  a  vessel's 
seaworthiness.^'''  And  in  such  cases  it  iias  been  said  to  be  admissible 
upon  the  same  grounds  as  those  governing  the  admissibility  of  the 
testimony  of  a  physician  or  surgeon  M'ho  are  admitted  to  testify 
on  account  of  experience  or  science.^^  So  skilled  river  navigators 
may  give  their  opinions  as  to  the  ettect  of  swells  made  by  a  large 
l3oat  passing  a  smaller  and  heavily  laden  one.^''  And  a  witness 
is  competent  to  testify  as  an  expert  upon  the  question  of  a  ship's 
\'alue,  even  though  he  has  no  personal  knowledge  of  the  vessel, 
where  the  full  particulars  as  to  the  condition,  quality,  and  char- 
acter of  the  vessel  have  been  proved,  and  where  he  himself  has 
testified  to  several  years'  experience  as  a  ship  broker  in  the  purchase 
and  sale  of  ships;  that  he  had  seen  the  ship  once  and  knew  her 
from  the  reports  published  in  the  "Green  Book,"  the  ''Record 
book"  and  the  "American  Lloyds,"  which  merchants  and  under- 
writers were  in  the  habit  of  using  as  a  guide  in  the  valuation  of 
vessels.^"  And  ship  surveyors  who  have  never  seen  the  boat,  but 
w^ho  are  competent,  may  testify  that  the  ship  Avas  not  seaworthy, 
judging  from  her  proven  condition  at  the  time.^     Again,  expert 

15  Hartford  Protection  Ins.  Co.  v.  P.  210,  10  Bing.  57,  15  M.  &  Scott,  389,, 

Harmer,  2  Ohio  St.  452,  59  Am.  Dec.  38  R.  R.  3GG. 

684.  i»  Western   Ins.    Co.   v.   Tobin,   32 

1®  See  Riekards  v.  Murdock.  10  Ohio  St.  47.  In  this  ease  it  was  also 
Bam.  &  C.  527,  8  L.  J.  (0.  S.)  K.  B.  held  that  such  navigators  iniglit, 
210,  5  Man.  &  Ry.  418,  Dan.  &  Bl.  where  they  spoke  from  persona) 
221,  Lloyd  &  W.  132,  34  R.  R.  511;  knowledge  and  experience,  testify  as 
Kern  v.  South  St.  Louis  Ins.  Co.  40  to  whether  boats  known  as  "cotton 
Mo.  19;  Sehenck  v.  Mercer  (Jounty  boats"  when  loaded  with  cotton  usual- 
Ins.  Co.  24  N.  J.  L.  447.  ly  leaked,  thus  requiring  the  daily  use 

1''  Hall  V.  Ocean  ln.s.  Co.  21  Pick,  of  pumps  to  keep  the  water  out,  such 

(38  Mass.)  472;  McLanahan  v.  Uni-  testimony  tending  to  show  the  mean- 

versal  Ins.  Co.  1  Pet.  (U.  S.)  170,  7  ing  of  the  words  "tight  and  sound" 

L.  ed.  98;  Moses  v.  Delaware  Ins.  Co.  as  understood  by  the  parties. 

I  Wash.  (C.  C.)   385,  Fed.  Cas.  No.  ^o  siocovich  v.  Orient  Mutual  Ins. 

9.872;  Marshall  v.  Union  Ins.  Co.  2  Co.  108  N.  Y.  56,  14  N.  E.  802. 

Wash.    (C.   C.)    357,    Fed.   Cas.   No.  ^  Beckwith  v.  Sydebotham,  1  Camp. 

9433.  116,  10  R.  R.  652. 

18  Chapman  v.  Wallon,  2  L.  J.  C. 
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evidence  is  admissible  to  show  what  is  meant  by  a  whaling  voyage, 
stating  the  general  practice  or  course  of  trade.^  And  evidence  has 
been  admitted  to  show  that  the  phrase  ''she  will  sail  in  the  month 
of  October"'  was  held  among  commercial  men  to  mean  that  the 
vessel  would  sail  '"between  the  25th  of  that  month  and  the  1st 
or  2d  of  the  month  following."  ^  It  is  declared  that,  upon  the 
question  as  to  the  probabilities  of  loss,  both  existing  and  prospective 
imposed  by  stranding  of  a  vessel,  or  the  probabilities  of  loss  to  be 
apprehended  from  all  the  circumstances  of  the  disaster,  as  of  the 
date  of  the  abandonment,  opinion  evidence  is  without  force  except 
as  it  is  consistent  with  and  predicated  alone  on  facts  in  evidence 
and  it  is  then  advisory  only  of  the  import  of  such  facts,  and  when 
in  conflict  with  direct  evidence  and  conclusions  of  the  trial  court, 
it  can  neither  supply  nor  set  aside  such  evidentiary  circumstances 
in  the  case.*  And  where  the  evidence  clearly  shows  that  the  burst- 
ing of  boilers  on  a  boat  was  not  due  to  violence  external  to  the 
vessel,  it  becomes  immaterial  whether  a  witness  who  had  qualified 
as  an  expert,  had  testified  that  in  his  opinion  the  explosion  was 
due  to  violence  external  to  the  boat  where  there  \t^ere  no  facts  in 
evidence  on  which  he  could  base  such  an  opinion/ 

§  3817.  Evidence:  expert  and  opinion:  generally:  when  admis- 
sible.— Expert  evidence  of  usage  has  been  held  admissible,  and 
also  to  show  the  distinction  between  reinsurance  and  double  insur- 
ance.^ So  for  the  purpose  of  showing  the  meaning  of  the  word 
"explosion"  proof  of  common  usage  in  the  singular  form,  as  appli- 
cable to  the  explosion  of  boilers  in  immediate  succession  is  admis- 
sible to  ascertain  the  sense  in  which  the  parties  understood  that 
term;  and  this  applies  where  said  evidence  embraces  numerous 
reports  in  scientific  and  technical  American  and  English  journals, 
official  reports  of  disasters,  and  local  publications  all  of  which  show 
like  usage  of  the  term  "explosion."  '  Expert  evidence  is  also  held 
admissible  to  state  what  the  meaning  of  the  term  "invoice  cost  and 
five  per  cent  added"  is,  according  to  the  usage  of  underwriters.* 

*  Walsh  V.  Washington  IMarine  ®  Home  v.  Mutual  Safety  Ins.  Co. 
Ins.  Co.  32  N.  Y.  427,  aff'g  3  Rob.   1  Sand.  (N.  Y.)  137. 

(N.  Y.)  202.  'Hartford    Steam    Boiler    Inspee- 

3  Chaurand    v.    Angerstein,    Peake  fi^n  &  Ins.  Co.  v.  Pabst  Brewing  Co. 

N.  P.  43,  61.  201  Fed.  617,  130  C.  C.  A.  45,  42 

*  Royal  Exchange  Assurance  y,  ^^^-^^  J-  ^^^'^,J>G7-^^^- Q^^f^rihoss 
Graham  &  Morton  Tran,sportation  l'  \f  "'"-"^^  ^^^-  ^^  ^??\o'^t''"?' 
Co.  166  Fed.  32,  92  C.  C.  A.  66,  38  f  ,^^f-  ^'2,  50  So.  444  38  i  l. 
Ins    L    J    545  J.  12ob,  cows«(Zererf  under  §  3816  here- 


in. 


6  Quackenboss  V.  Insurance  Co.  of       8  gturm  v.  Williams,  6  Jones  &  S. 
?."!   o«  f'^^T'^'T^oJl'^-  ^'^'  ^^  ^''-    (38  N.  Y.  Super.  Ct.)  325. 


444,  38  Ins.  L.  J.  1256 
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It  i:?  ali^o  adiuissible  a^  to  the  terms  employed  in  a  policy,  but 
this  evidenee  must  be  contined  to  the  meaning  of  the  terms  at  the 
plaoe  of  the  risk.  So  evidence  of  the  meaning  of  the  words  "dry- 
goods  and  groceries''  must  be  according  to  the  sense  of  the  term 
where  the  goods  are  located.^  So  an  insurance  expert  may  testify 
as  to  his  examination  of  the  building  insured. ^°  And  where  the 
plaintitf,  his  books  and  papers  having  been  destroyed  in  the  tire, 
testified  as  to  the  vahie  of  the  stock  of  goods  lost,  it  was  held  that 
pereons  who  liad  had  experience  in  estimating  the  value  of  goods 
in  the  same  line  of  business  as  the  plaintiff  could  testify  as  to  Avhat 
was  the  value  of  the  plaintill's  stock  before  the  fire,  the  testimony- 
being  in  corroboration  of  his  account." 

§  3818.  Evidence:  expert  and  opinion:  generally:  what  is  not 
admissible. — A  witness  cannot  give  his  opinion  as  to  the  legality 
of  a  claim, ^^  and  a  nonexpert  witness  cannot  give  his  opinion  with- 
out stating  the  facts  upon  which  it  is  founded. ^^  So  witnesses 
ottered  to  testify  in  regard  to  the  value  of  certain  buildings  nmst 
be  shown  to  have  .a  sufficient  knowledge  of  the  subject  to  render 
their  opinion  oi*any  value.^*  Thus,  a  farmer  was  not  allowed  to 
testify  as  to  the  amount  of  goods  on  hand  at  the  time  of  the  loss 
from  the  fact  of  his  ha\ing  been  in  the  store  frequently,  and  also 
from  his  being  there  the  day  before  the  fire.^^  Nor  are  the  opinions 
of  witnesses  who  saw  the  ruins  the  day  after  the  fire  admissible 
to  prove  the  amount  of  the  loss.^^  The  fact  that  the  witness  has 
i^een  the  goods  or  property  frequently  does  not  render  him  compe- 
tent to  testify  as  to  the  value  of  the  same.  It  must  appear  that 
he  is  familiar  with  the  value  of  this  class  of  property  and  has  a 
peculiar  knowledge  of  the  same,  or  otherwise  his  opinion  as  to 
the  value  is  not  admissible. ^'^  And,  as  a  general  rule,  he  must 
.state  facts  from  which  the  jury  may  draw  their  conclusions.^^ 
And  whether  or  not  the  erection  of  a  building  is  an  additional 
risk  is  for  the  jury  to  say  upon  all  the  facts  and  circumstances, 

5  Germania  Fire  Ins.  Co.  v.  Fran-  Ins.   Co.   2   Thomp.   &   C.   375,   aff' d 

eis,  52  Miss.  457,  24  Am.  Rep.  674.  58  N.  Y.  682. 

^°  Daniels    v.    Hudson    River    Fire  ^^  Teerpennins'   v.    Corn    Exchano-e 

Ins.  Co.  12  Cush.  (66  Mass.)  416,  59  Ins.  Co.  43  N.  Y.  279. 

Am.  Dee.  197.  ^^  Birmingliam    Fire    Ins.     Co.    v. 

"  Girard  Fire  Ins.  Co.  v.  Bradeu,  Pulver,  126  III.  329,  9  Am.  St.  Rep. 

96  Pa.  St.  81.                  ■  598,  18  N.  E.  804. 

12  Rider  V.  Ocean  Ins.  Co.  20  Pick.  ^^  Clark   v.    Baird,    9    N.    Y.    183 ; 

(37  Mass.)  259.  Norman  v.  Wells,  17  Wend.  (N.  Y.) 

12  Southern  Life  Ins.  Co.  v.  Wilk-  336;  Lincoln  v.  Saratoga  &  Schenee- 

inson,  53  Ga.  535;   Westlake  v.   St.  tady  Railroad  Co.  23  Wend.  (N.  Y.) 

Lawrence  County  Mutual  Ins.  Co.  14  425,  433. 

Barb.    (N.  Y.)   206.  is  ]viorehouse  v.  Mathews,  2  N.  Y. 

1*  Kendall     v.     Holland     Purclia  r^514. 
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and  it  is  not  a  question  to  determine  which  is  necessary  or  proper. ^^ 
Expert  evidence  is  not  admissible  to  show  the  manner  of  adjusting 
losses  by  other  insurance  companies.^"  Xor  can  it  be  shown  what 
is  generally  understood  by  insurers  as  to  the  risks  in  a  certain 
trade  or  business,  without  proving  that  such  understanding  was 
known  to  the  insured;  ^  nor  can  an  officer  of  an  insurance  company 
be  asked  whether  as  executive  officer  of  the  company  he  would 
under  a  certain  condition  have  consented  to  additional  insurance.^ 
And  an  insurance  agent  not  an  expert  cannot  give  his  opinion  as 
to  the  dangers  of  fire  in  an  oil-mill ;  ^  nor  can  an  agent  be  asked 
whether  he  woukl  have  taken  a  risk  upon  the  same  conditions  if 
he  had  known  certain  facts ;  *  nor  can  insurer  testify  as  to  whether. 
if  he  had  been  aware  of  certain  facts,  he  would  have  changed  a 
certain  date.^  Again,  evidence  by  an  insurance  expert  to  explain 
the  meaning  of  a  contract  between  an  insurance  company  and  its 
agent  is  properh'  excluded  when  the  contract  is  neither  technical 
nor  ambiguous  in  its  language.^  So  expert  evidence  is  inadmissble 
to  show  that  a  risk  has  been  increased  by  the  erection  of  adjacent 
buildings.'''  But  witnesses  may  state  their  opinion  concerning  the 
point  whether  or  not  one  making  an  assignment  of  a  policy  was 
capable  of  transacting  business  at  and  prior  to  the  time  when  the 
assignment  was  made.* 

§  3819.  Declarations  and  admissions  of  insured  or  beneficiary. — 
In  an  action  to  recover  Ijack  money  paid  on  a  policy  alleged  to 
have  been  procured  by  the  defendant  on  the  life  of  one  in  feel)le 
health  by  means  of  fraud  and  deceit,  statements  and  complaints 
of  the  person  insured,  such  as  usually  and  naturally  accompany 
and  furnish  evidence  of  a  present  existing  pain  or  malady  are 
admissible  in  evidence,  but  statements  and  representations  of  past 
feelings  or  bqdily  condition  are  not  admissible.^  But  in  an  action 
on  a  policy  in  favor  of  one  on  the  life  of  another  statements  by 
the  insured  as  to  his  feelings  at  the  time,  when  not  too  long  before 
the  application  to  throw  light  upon  the  subject,   are  admissible 

i»  Prudential  Fire  Ins.  Co.  v.  Allev,  ^  Joyce  v.  Maine  Ins.  Co.  45  :\re. 

104  Va.  356,  369.  168,  71  Am.  Dec.  .536. 

2°  Williams    v.    Niagara    Fire    Ins.  ^  Partridge  v.  Phoenix  Mutual  Life 

Co.  50  Iowa.  561.  In.s.  Co.  15  Wall.  (82  U.  S.)  573,  21 

^  Washington  Fire  Ins.  Co.  v.  Dav-  L.  ed.  229. 

ison,  30  Md.  91.  '  Franklin  Fire  Ins.  Co.  v.  Graver, 

2  Eureka  Ins.  Co.  v.  Robin.son,  56  100  Pa.  St.  266. 

Pa.  St.  256,  94  Am.  Dec.  65.  «  Searles   v.    Northwestern    Mutual 

3  Merchants'  Wharf-Boat  Assoc,  v.  Life  Ins.  Co.  148  Iowa,  65,  29  L.R.A. 
Wood,   64   Miss.   661,   60   Am.   Rep.    (N.S.)  405,  126  N.  W.  801. 

76.  2  So.  76,  248.  '  9  Asburv  Life  In.s.  Co.  v.  Warren, 

^  Sturm  V.  Williams,  6  Jones  &  S.    Q(j  Me.  523,  22  Am.  Rep.  590. 
(38  N.  Y.  Super.  Ct.)  325. 
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in  evidence,  but  such  .statenieiits  as  to  provioius  ill  health  are  iiiacl- 
missible.^*'  As  a  general  rule,  in  an  action  on  a  policy  on  the 
life  of  one  for  the  bcnelit  of  another  the  declarations  of  the  insured 
before  or  after  the  insurance  are  not  comi)etent  evidence  against 
iho  heneiiciary,  unless  i^art  of  the  res  gosta\"  Thus,  the  declara- 
tions of  an  insured  person  prior  to  the  making  of  a  policy  that  he 
had  severe  headaches  at  times  for  several  years,  and  on  those  occa- 
sions took  large  quantities  of  Uiudanum,  was  held  inadmissible, 
though  it  wa.s  shown  that  he  had  died  from  an  overdose  thereof  tak' 
en  to  relieve  a  headache. ^^  And  where  the  hisurcd  has  stated  in  a 
joint  application  by  him  and  his  wife  for  an  insurance  upon  his  life 
for  her  benefit  that  he  had  had  no  disease  for  seven  years  prior 
thereto,  evidence  of  declarations  by  him  showing  that  such  state- 
ment was  untrue  are  incompetent.^^  But  in  an  action  upon  a 
])olicy  on  the  life  of  a  husband  for  the  benefit  of  his  wife  the  fact 
that  he  had  a  disease,  denied  in  the  application,  being  proved  by 
his  declaration  to  that  effect  prior  to  the  application,  was  held 
competent,  not  to  prove  the  fact,  but  his  knowledge  of  it.^*  Declara- 
tions after  the  issuance  of  the  policy  are  also  in  some  cases  inad- 
missible against  the  beneficiary.^^  And  where  insured  has  negoti- 
ated for  the  surrender  of  a  policy  which  had  been  issued  upon  his 
life  for  the  benefit  of  his  wife,  declarations  made  by  him  while 
negotiating  for  such  surrender  are  inadmissible,  unless  he  is  shown 

^°  Sinsrleton    v.    St.    Louis    Mutual        ^^  Mulliner    v.     Guardian     Mutual 
Ins.  Co.  66  Mo.  63,  27  Am.  Rep.  321.    Life  Ins.  Co.  1  N.  Y.  Super.  Ct.  448, 

"  Mobile  Life  Ins.  Co.  v.  Morris,  4  Big-.  Ins.  Cas.  267. 
3  Lea,  (71  Tenn.)  101,  31  Am.  Rep.  "Union  Central  Life  Ins.  Co.  v. 
031.  See  also  Pennsylvania  Mutual  Clieever.  36  Ohio  St.  201,  3S  Am. 
Life  Ins.  Co.  v.  Wiler,  100  Ind.  92,  Rep.  573.  See  also  Pennsylvania 
50  Am.  Rep.  769;  Swift  v.  Ma-ssa-  Mutual  Life  Ins.  Coj  v.  Wiler,  100 
fhusetts  Mutual  Life  Ins.  Co.  2  N.  Y.  Ind.  92,  50  Am.  Rep.  769. 
Super.  Ct.  302,  303;  Rawls  v.  Amer-  ^^  Dilleber  v.  Home  Life  Ins.  Co. 
ican  Mi:t.  Life  Ins.  Co.  27  N.  Y.  282,  69  N.  Y.  250,  25  Am.  Rep.  182.  See 
283,  84  Am.  Dee.  280;  Edington  v.  also  Edington  v.  Mutual  Life  Ins.  Co. 
Mutual  Life  Ins.  Co.  5  Hun  (N.  Y.)  5  Hun  (N.  Y.)  1;  Kelsey  v.  Uni- 
1;  Terwilliger  v.  Royal  Arcanum,  versal  Life  Ins.  Co.  35  Conn.  225. 
49  Hun  (N.  Y.)  305,  2  N.  Y.  Supp.  See  contra,  Washington  Life  Ins.  Co. 
144;  Dial  v.  Vallev  Mutual  Life  Ins.  v.  Haney,  10  Kan.  525. 
Co.  29  S.  C.  560,"  8  S.  E.  27.  But  ^^  McGinley  v.  United  States  Life 
see  Kelsey  v.  Universal  Life  Ins.  Co.  Ins.  Co.  8  Daly  (N.  Y.)  390.  See 
35  Conn.  225;  Swift  v.  Massachusetts  also  John  Hancock  Mutual  Life  Ins. 
^lutual  Life  Ins.  Co.  63  N.  Y.  186,  Co.  v.  Daly,  65  Ind.  6;  American 
20  Am.  Rep.  522,  5  Ins.  L.  J.  53.         Popular  Life  Ins.  Co.  v.  Day,  39  N. 

On  admissions  or  statements  by  as-   J.  Law,  89,  23  Am.  Rep.  198;  Grang- 
.sured   outside  of   his   app'ieation   as  ers'  Life  Ins.  Co.  v.  Bi'own,  57  Miss, 
evidence  against   his  beneficiary,  see   308,' 31  Am.  Rep.  446;  Valley  Mutual 
notes    in    11    L.R.A.(N.S.)     92;    49   Life  Assoc,  v.  Teewalt,  79  Va.  421. 
L.R.A.(N.S.)  853. 
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to  have  been  acting  as  his  wife's  agent,  for  such  declarations  are 
mere  hearsay.^^    Again,  where  a  fire  policy  is  issued  to  the  owner 
but  payable  to  the  mortgagee,  statements  made  by  the  owner  after 
a  loss  are  inadmissible  in  an  action  by  the  mortgagee. ^'^    It  has  been 
held  that  a  declaration  by  a  debtor  that  he  has  given  B  "a  policy 
of  life  insurance  on  my  life,  and  after  my  death  M'hy  of  course 
he  can  realize  what  I  got  from  him,"  is  not,  even  though  uncon- 
tradicted, conclusive  that  the  policy  was  intended  as  a  collateral 
security.^^     Again,  a  declaration  purporting  to  be  made  by  a  wife 
in  an  application  for  insurance  on  the  life  of  her  husband,  in 
fact  made  by  his  signing  her  name  to  such  application,  is  not 
admissible  against  her  in  an  action  upon  another  policy  on  his 
life  to  which  she  is  one  of  the  beneficiaries.^^     And  declarations 
and  admissions  of  the  assured  as  to  a  claimed  forfeiture  of  the 
policy  for  nonpayment  of  premiums  are  not  binding  upon  the 
beneficiary.^"     So  declarations  made  by  the  insured  respecting  his 
age  in  an  application  for  a  previously  issued  policy,  are  not  admis- 
sible against  his  beneficiary  to  prove  the  facts  stated  in  it.     But 
these  facts  being  otherwise  proved,  such  declarations  are  admissible 
for  the  purpose  of  proving  that  he  had  knowledge  of  the  matters 
so  stated,  and  that  his  subsequent  statements  to  the  contrary  were 
fraudulent.^     Under  a  statute  which  excludes  the  testimony  of  a 
party  as  to  transactions  personally  had  with  a  deceased  person, 
when  the  opposite  party  "sustains  his  liability"  from,  through  or 
under  such  deceased  person,  the  wife  of  a  deceased  person  may, 
in  an  action  by  her  upon  an  alleged  contract  of  life  insurance  made 
with  him,  testify  as  to  a  conversation  between  him  and  the  agent 
of  the  insurance  company,  because  the  company  does  not  sustain 
its  liability  "from,  through  or  under"  the  insured.^     Declarations 
made  by  the  assured  after  the  issuance  of  the  policy  to  him  on 
his  life,  payable  to  his  legal  heirs,  are  not  admissible  as  evidence 
against  them  to  prove  the  falsity  of  statements  made  by  him  in 
an  application  for  such  insurance.^    And  Avhere  the  insurer  alleges 
the  suicide  of  the  insured,  evidence  of  declarations  made  several 
years  before  by  the  insured  that  in  a  certain  contingency  he  would 

,  "Fraternal  Mutual  Life  Ins.  Co.  473,  59  Am.  St.  Rep.  411,  66  N    W 

V.  Applegate,  7  Oliio  St.  292.  157. 

"  Browing   v.    Home   Ins.    Co.   71        ^  Union    Central   Ins.    Co.   v    Pol- 

N.  Y.  508,  27  Am.  Rep.  86.  lard,  97  Va.  146,  36  L.R.A.  271,  64 

18  Grant's  Adms.  v.  Kline,  115  Pa.  Am.  St.  Rep.  715,  26  S.  E.  421. 

St.  618,  9  Atl.  150.  2  Chamberlain    v.    Prudential    In= 

19  Yore  V.  Booth,  110  Cal.  238,  52  Co.  109  Wis.  4,  83  Am.  St.  Rep   851 
Am.  St.  Rep.  81,  42  Pac.  808.  85  N.  W,  128.                                        ' 

20  Goodwin    V.    Provident    Savings  ^  Yore  v.  Booth,  110  Cal.  238,  52 
Loan  Assoc.  97  Iowa,  226,  32  L.R.A.  Am.  St.  Rep.  81,  42  Pac   808 
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coniniit  suicide  is  properly  exeliided.  it  not  being  shown  that  such 
event  has  occurred.'* 

§  3820.  Declarations  of  member  of  mutual  benefit  society:  to 
physician. — Declarations  or  admissions  after  a  person  has  become 
a  member  of  a  mutual  benefit  society  are  not  admissible  against 
the  beneliciary  under  the  certilicate.*  And  where  the  insured  has 
been  suspended  In*  the  society,  statements  made  by  him  as  to  the 
cause  thereof  are  inadmissible  to  prove  his  suspension.^  So  upon 
the  question  as  to  whether  the  insured  was  insane  when  he  killed 
himself,  declarations  made  by  him  shortly  before  his  death  to 
his  attending  physician  that  ''at  times  lie  felt  as  if  he  must  take 
his  life;  that  he  had  an  impulse  to  take  his  life,"  have  been  held 
admissible,'  Again,  in  an  action  upon  a  policy  against  death  by 
accident  the  statement  made  to  the  physician,  in  consequence  of 
which — basing  his  opinion  thereon — he  gives  a  prescription,  is 
admissible  to  show  the  actual  cause  of  illness  and  death,  though 
similar  symptoms  might  exist  either  as  a  result  of  the  accident  or 
by  disease.®  In  a  large  number  of  the  states,  however,  statutes 
exist  which  provide  that  facts  communicated  to  the  physician  in 
the  course  of  his  professional  business  cannot  be  given  in  evidence. 
Under  these  statutes  any  information,  whether  in  the  form  of  decla- 
rations or  statements  of  the  insured,  are  inadmissible  if  obtained  as 
a  result  of  professional  employment  or  in  the  course  thereof,  and 
the  Federal  courts  are  bound  by  such  statutes.^     Under  the  Missouri 

*  Connecticut  Mutual  Life  Ins.  Co.  the  appellees  by  merely  hearsay  or  ir- 

V.  McWhirter,  73  Fed.  444,  19  C.  C.  relevant   admissions  concerning  mat- 

A.  519,  44  U.  S.  App.  492.  ters   in   issue   between   other   parties. 

On  evidence  of  declarations  of  in-  .    .    .    We  are  consequently  unable  to 

tent   to  commit   suicide,  see   note   in  hold  that  the  alleged  admissions   of 

L.R.A.1916B,  819.  Schmidt  to  Hanson  in  the  presence 

^  Supreme  Lodge  Knights  of  Pyth-  of  Stump  were  any  more  admissible 

ia^  V.  Schmidt,  98  Ind.  374.     In  this  as  evidence  in  the  case  in  hearing  than 

case  it  was  contended  that  it  was  tak-  they  would  have   been   in  an  action 

en  out  of  the  rule  applicable  to  life  upon  a  life  insurance  policy  issued 

])olicies    generally    by    the    provision  in  the  usual  form." 
authoiizing  the  insured  to  change  the        ^  Dodge  v.   Freedman's   Savings   & 

disposition   of   the   proceeds   at   any  Trust  Co.  93  U.  S.  379,  23  L.  ed.  920; 

time,  "by  wiU  or  otherwise,"  but  the  Lazensky  v.  Supreme  Lodge  Knights 

court     said     tJiat     the     beneficiaries  of  Honor,  31  Fed.  592.  • 

named  in  the  certificate  were,  from       '''  Hathaway  v.  National  Life  In.s. 

the  time  of  its  issuance,  "in  legal  con-  Co.  48  Vt.  335. 

temptation   the   owner   of  it   subject        ®  Dabbert  v.  Travelers'  Ins.  Co.  2 

only  to  the  right  of  Scluuidt  to  ulti-  Cine.  (Ohio)  98,  13  Ohio  Dee.  792. 
mately  substitute  otlier  beneficiaries.       ^  Excelsior   Mutual   Aid   Assoc,   v. 

.     .     .     But  this  right  to  ultimately  Riddle,  91  Ind.  84;   Grattan  v.   Me- 

substitute  other  beneficiaries  did  not  tropolitan  Ins.  Co.  80  N.  Y.  281,  36 

empower  Schmidt  to  destroy  the  val-  Am.  Rep.   617,  s.  c.   92  N.  Y.   274, 
ue  of  the  certificate  in  the  hands  of44  Am.  Rep.  372,  aff'g  28  Hun   (N. 
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statute  it  is  held  that  the  physician's  incompetency  to  testify  may 
be  waived  b}'  the  insured  in  his  application,  and  in  such  a  case  his 
waiver  is  binding. ^° 

§  3820a.  Statements  to  physicians:  privileged  communications: 
physicians'  certificates. — A  physician  is  incompetent  to  testify  to 
facts  concerning  the  health  of  deceased  insured's  relatives  acquired 
by  him  through  his  employment  by  them  as  their  physician.  Such 
facts  are  privileged.^^  So  conversations  of  a  physician  with  the 
mother  of  the  asvsured  are  not  competent  evidence  for  the  purpose 
of  showing  the  hitter's  state  of  health. ^^  But  in  an  action  on  an 
accident  policy,  the  admission  of  the  testimony  of  the  decedent's 
physician,  detailing  a  declaration  by  the  decedent  made  to  him  as 
to  the  cause  of  injury,  and  how  it  happened,  is  harmless  error,  if 
such  evidence  merely  corroborates  facts  alleged  in  the  complaint 
and  undisputed  by  the  answer  or  evidence.^^  And  the  fact  that 
the  defendant,  in  an  action  upon  a  life  policy,  would  not  have 
been  permitted  to  produce  in  evidence  the  declarations  of  the 
physician  of  the  deceased,  does  not  preclude  defendant  from  relying 
upon  such  declaration,  when  it  constituted  part  of  the  evidence 
offered  and  received  on  behalf  of  the  plaintiff.^*  Again  testimony 
of  a  physician  in  relation  to  what  an  applicant  for  insurance  said 
about  having  a  particular  disease,  and  the  physician's  conclusion, 
from  such  examination,  and  his  statement  from  his  written  report 
thereof  are  admissible  as  tending  to  prove  that  the  applicant  was 
free  from  the  disease  in  question. ^^  Death  certificates  are  also 
admissiljle  as  to  the  cause  of  death  of  the  insured  persons  to  whom 
they  relate,  though  the  physicians  making  them  are  prohibited 
by  statute  from  testifying  to  the  facts  stated  in  them  because 
acquired  in  their  professional  capacity.^^  And  where  a  physician's 
certificate  of  death  of  the  insured,  in  t\'hich  a  cause  of  death  is 
stated,  which  would,  if  true,  vitiate  the  policy,  is  furnished  to  the 

Y.)    430;    Connecticut    Mutual    Life  ^^  gj^andard  Life   &  Accident   Ins. 

Ins.  Co.  V.  Union  Trust  Co.  112  U.  Co.  v.  Schmaltz,  66  Ark.  588,  74  Am. 

S.  250,  28  L.  ed.  708,  5  Sup.  Ct.  119.  St.  Rep.  112,  53  S.  W.  49. 

1°  Andreveno    v.    Mutual    Reserve  ^^  Hehvig  v.  Mutual  Life  Ins.  Co. 

Fund  Life  Assoc.  34  Fed.  870.  132  N.  Y.  331,  28  Am.  St.  Rep.  578, 

"  Krapp  y.  Metropolitan  Life  Ins.  30  N.  E.  834. 

Co.  143  Mich.  309,  114  Am.  St.  Rep.  ^^  Brown  v.  Metropolitan  Life  Ins. 

651,  106  N.  W.  1107.  Co.  65  Mich.  306,  8  Am.   St.   Rep. 

On   admissibility  of  statements  or  894,  32  N.  W.  610. 

letters   by   physician   as   to   physical  ^^  Krapp  v.  Metropolitan  Life  Ins. 

condition  of  insured,  see  note  in  38  Co.  143  Mich.  369,  114  Am.  St.  Rep 

L.R.A.(N.S.)   343.  651,  106  N.  W.  1107. 

^^  Brown  v.  Metropolitan  Life  Ins. 
Co.  65  Mich.  30(i,  8  Am.  St.  Rep. 
S94,  32  N.  W.  610. 
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insurer  as  part  of  the  jiroofs  of  death,  althougli  no  cause  of  death 
was  required  to  be  stated,  such  eertilieate,  though  not  admissible 
as  orio-inal  evidence  of  tl\e  cause  of  death,  is  admissible  as  an 
admission  of  the  plaintiff  in  an  action  against  the  insurer  to 
recover  on  the  policy,  and  its  reception  in  evidence  does  not  violate 
a  statutory  provision  prohibiting  a  physician  from  disclosing  any 
necessary  information  acquired  by  him  in  a  professional  cai)acity." 

A  waiver,  in  an  application  foi-  life  insurance,  of  the  right  of 
the  insured  to  object  to  the  evidence  of  a  physician  acquired  while 
attending  him,  is  good,  and  binding  upon  the  beneficiary. ^^  And 
if,  in  an  application  for  life  insurance,  the  applicant  declares  that 
he  waives  any  and  all  provision  of  law  prc\enting  any  physician 
from  disclosing  any  information  acquired  while  attending  the  appli- 
cant in  a  professional  capacity  or  rendering  him  incompetent  as  a 
witness,  and  consents  that  such  physician  may  testify  concerning 
the  applicant's  health  and  physical  condition,  past,  present,  or 
future,  such  waiver  is  valid,  and  entitles  the  insurer  in  an  action 
upon  a  policy  issued  upon  such  application  to  call  and  examine  a 
physician  as  a  witness  and  to  have  him  answer  a  question  which, 
but  for  such  waiver,  must  be  regarded  as  a  privileged  connnunica- 
tion,  which  he  was  not  at  liberty  to  disclose.^^ 

§  3821.  Res  gestae:  declarations. — All  facts  which  may  be 
termed  part  of  the  res  gestae  are  admissible  in  evidence,  but  their 
admissibility  is  a  question  to  be  determined  by  the  court,  and  conse- 
quently no  rule  can  be  stated  to  cover  all  cases.^^  Thus,  evidence 
of  the  circumstances  attending  the  execution  of  the  policy  is  admis- 
sible to  show  that  less  than  the  whole  number  of  owners  was 
intended.^  And  where  a  life  company  had  become  involved  and 
had  made  arrangements  for  the  defendant  to  assume  the  risk  in  an 
action  upon  the  policy  issued  by  the  former  company,  a  circular 
letter  from  such  company  to  the  insured  stating  the  arrangement 
with  the  defendant,  and  inclosing  a  blank  petition  for  the  transier, 

"  Buffalo  Loan,  Trust  &  Safe  De-  N.  Y.  196,  56  Am.  St.  Rep.  621,  45 

posit  Co.  V.  Knights  Templar  &  Ma-  N.  E.  456. 

sonic  Mutual  Aid  Assoc.  126  N.  Y.  ^o  g^g  Greenleaf  on  Evidence  (14th 

450,  22  Am.  St.  Rep.  839,  27  N.  E.  ed.)  sec.  108. 

9^'--  1  Foster  v.  United  States  Ins.  Co. 

"Fuller     V.      Endowment     Rank  11   Pick.    (28   Mass.)    85:   Catlett  v. 

Knights  of  Phythias,  129  N.  Car.  318,  Pacific   Ins.    Co.    1    Wend.    (N.   Y.) 

85  Am.   St.  Rep.   744,  40   S.  E.  65.  561,  aff'd  4  Wend.  (N.  Y.)  75;  Tur- 

See  also  Maloney  v.  Maryland  Cas-  ner  v.   Burrows,   5   Wend.    (N.    Y.) 

ualty  Co.  113  Ark.  174,    "l67  S.  W.  541;    Lawrence    v.    Van    Home,    1 

845.  Caines    (N.    Y.)    276:    Lawrence    v. 

i»  Foley    V.    Royal    Arcanum,    151  Sebor,  2  Caines  (N.  Y.)  203. 
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is  held  admissible  in  evidence,  being  part  of  the  res  gestae.^  So 
declarations,  if  shown  to  be  part  of  the  res  gestae,  are  admissible 
in  evidence.  Thus,  in  an  action  upon  an  accident  policy  the  declara- 
tions of  the  insured  to  his  wife  as  to  how  he  had  received  his  injury 
made  several  days  prior  to  his  death,  no  witness  having  seen  the 
accident,  was  held  competent.^  So  statements  of  insured  made 
immediately  after  the  accident  to  the  person  nearest  him  or  who 
first  reached  him  concerning  the  happening  of  the  accident  are 
competent  and  admissible  evidence;  but  statements  as  to  the  acci- 
dent made  to  his  widow  are  inadmissible.^*  And  where  a  policy  was 
issued  on  the  life  of  a  woman  it  was  held  in* an  action  thereon 
that  declarations  made  by  her  between  the  time  of  making  the 
application  and  the  issuance  of  the  policy  as  to  her  condition  were 
admissible  as  part  of  the  res  gestae.^  Again,  in  an  action  upon  a 
marine  policy  declarations  made  by  the  captain  after  the  boat  was 
taken  in  tow,  an  injury  having  occurred,  are  not  competent 
unless  shown  to  Ije  part  of  the  res  gestae.^  And  statements  made  by 
a  steamboat  captain  while  his  vessel  is  sinking  and  he  is  seeking 
aid  from  another  vessel  as  to  her  condition,  the  cause  and  place  of 
her  leaking  are  admissible  as  a  part  of  the  res  gestae.^  So  duplicate 
receipts  for  goods  laden  on  lx)ard  a  vessel  are  held  part  of  the  res 
gestae,  admissible  in  evidence  upon  proof  of  the  handwriting  of 
the  officer  issuing  them.' 

§  3821a.  Hearsay. — The  rule  against  the  admission  of  hearsay 
evidence  applies  to  the  fact  that  a  witness  had  heard  another  person 
tell  the  agent  of  the  insurer  that  he  was  occupying  the  building 
insured,  and  it  is  therefore  inadmissible,  as  against  the  insurer, 
on  the  issue  of  the  occupancy  of  the  building  at  the  time  of  the  loss.^ 
And  on  the  same  principle  a  witness  will  be  precluded  from  testify- 
ing to  conversations  had  with  another  witness  concerning  state- 
ments made  by  the  plaintitf  to  the  latter  relative  to  the  burning 

*  Roach  V.   Kentucky   Mutual   Se-  v.   Cooper,  137  Ky.  544,  126  S    W 

curity  Fund  Co.  28  S.  C.  431,  6  S.  E.  111. 

286.  *Aveson    v.    Kinnaird    (Lord)     6 

3  Travelers'  Ins.   Co.  v.  Moslev,  8  East,  188,  2  Smith,  286,  8  R  R    4-55 

Wall.  (75  U.  S.)  397,  19  L.  ed.  437;  ^  Union  Ins.  Co.  v.  Smith,  124  U.' 

Clifford  and  Nelson,  JJ.,  dissenting.  S.  405,  31  L.  ed.  497,  8  Sup.  Ct.  534. 

See  also  Dabbert   v.   Travelers'   Ins.  ^  Western    Ins.    Co     v     Tobin     32 

Co.  2  Cine.   R.    (Ohio)    98,  13  Ohio  Ohio  St.  77. 

T     ■.  792;  Newton  v.  Mutual  Benefit  "^  Sturm  v.  Atlantic  Mutual  Ins   Co 

Life   Ins.    Co.    2    Dill.    (U.  S.  C.  C.)  6  Jones  &  S.  (N.  Y.)  281. 

154,-  Ted.   Cas.  No.  10,191,  rev'd  22  ^  Stoltenberg    v.    Continental    Ins 

Wall.  (89  U.  S.)  32,  22  L.  ed.  793.  Co.  106  Iowa,  565,  68  Am.  St    Rep' 

2=^  Fidelity  &  Casualty  Co.  of  N.  Y.  :m,  76  N.  W.  835. 
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of  llio  insured  propovly  whore  the  issue  was  wliether  said  burnings 
was  done  by  i^laintill'.^ 

§  3822.  Declarations  and  acts  of  agents. — Admissions  made  by 
an  a.uent  are  admissible  when  made  within  llio  line  of  liis  agency 
or  within  the  real  or  apparent  scope  of  his  authority.^"  This  rule 
as  to  admissions  is  the  same  in  general  as  governs  in  other  cases. 
Thus,  where  testimony  was  given  that  the  master  had  signed  a  bill 
of  lading,  testiinientary  declarations  made  by  him  that  no  bill  of 
lading  or  invoice  had  been  made  were  admitted  as  lieing  declara- 
tions of  plaintiff's  agents  in  the  course  of  his  agency,  and  in  relation 
to  the  business  under  his  control. ^^  So  for  the  purpose  of  proving 
that  an  insurance  corporation  had  notice  of  the  ownership  of  prop- 
erty insured  at  the  time  of  issuing  a  policy  thereon,  evidence  is 
admissible  that  the  agent  who  issued  such  policy  admitted  that  he 
had  such  notice.^''  And  declarations  made  by  a  special  agent  and 
adjuster  of  losses  for  an  insurance  compan}",  directly  in  connection 
with  the  business  he  is  authorized  to  transact,  and.  to  all  appear- 
ances, fairly  within  the  scope  of  his  agency,  are  binding  upon  the 
company.^^  So  wdien  it  is  the  duty  of  an  agent  of  a  life  insurance 
company  to  collect  and  pay  premiums  to  it,  his  admissions  concern- 
ing such  payments,  made  by  a  decedent  in  his  lifetime,  are  admis- 
sible in  evidence,  in  an  action  on  the  policy,  and  binding  on  the 
company,  though  such  admissions  were  not  made  at  the  time  of 
the  execution  of  the  contract  of  insurance.^*  Again,  if  an  agent 
issuing  a  policy  of  insurance  has  notice  of  facts  which  by  condi- 
tions therein  specified  make  it  void  when  issued,  the  insurer  must 
be  deemed  to  have  waived  those  conditions.  As  tending  to  prove 
such  notice,  evidence  ma}'  be  received  that  it  was  given  to  a  clerk 
of  the  agent,  and  that  the  agent  soon  afterward  issued  a  policy, 
and  of  the  subsequent  cancelation  of  the  policy,  after  which  he,  as 
agent  of  another  insurance  corporation,  issued  another  policy  on 
terms  which  tended  to  prove  that  in  issuing  it  he  had  in  his  mind 
the  information  received  as  agent  before  issuing  the  prior  policy 

^  Chunn   v.   London   &  Lancashire  ^^  Blasrg    v.    PhoMiix    In.s.     Co.    S 

Fire  Ins.  Co.  115  Ark.  555, 172  S.  W.  Wash.  (U.  S.  C.  C.)  5,  Fed.  Cas.  No. 

837.  1,477. 

10  Phcenix   Ins.   Co.   v.  La  Pointe,  ^^  Graham  v.  Fire  Ins.  Co.  48  S.  C. 

118  111.  384,  8  N.  E.  353;  Heller  v.  195,  59  Am.  St.  Rep.  707,  26  S.  E. 

Crawford,   37   Ind.    279;    Walker   v.  323. 

Farmers'  Ins.  Co.  51  Iowa,  079,  2  N.  ^^  California  Ins.  Co.  v.  Gracev,  15 

W.  583;  Fogcr  v.  Griflin,  2  Allen  (84  Colo.   70,  22   Am.   St.   Rep.   376,  24 

Ma^s.)  1;  bean  v.  JEhm  Ins.  Co.  62  Pac.  577. 

N.   Y.  358:    Smith  v.   National   Life  i*  Hall    v.   Union    Cent.    Life   Ins. 

Ins.  Co.  103  Pa.  St.  177,  49  Am.  Rep.  Co.  23  Wash.  610,  83  Am.  St.  Rep. 

12L  844,  51  L.R.A.  288,  63  Pac.  505. 
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as  the  agent  of  another  insurer. ^^  Testimony  of  the  medical  exami- 
ner of  an  employees'  rehef  association  is  admissible,  in  an  action 
to  recover  benetits,  to  show  that  the  plaintitt'  had  never  been  accepted 
as  a  member.'^^  But  it  is  held  that  where  the  agent  expresses  an 
opinion  Ijased  upon  past  occurrences,  it  is  not  admissible  in  evi- 
dence.^''' Nor  is  a  memorandum  of  the  receipt  of  an  insurance 
policy,  made  by  a  clerk  of  the  agents  of  the  mortgagee,  the  clerk 
having  no  authority  in  the  premises,  admissible  in  evidence  in  an 
action  on  the  policy.^^  And  declarations  of  a  paymaster  of  a  rail- 
road company,  that  a  deduction  was  made  from  an  employee "s 
wages  for  dues  owed  to  an  employees'  relief  association,  are  inadmis- 
sible to  establish  the  employee's  memljership  in  the  association, 
the  paymaster  having  no  express  authority  to  make  the  declara- 
tions and  not  being  authorized  to  make  the  deduction,  although 
the  constitution  and  by-laws  of  the  association  authorized  the  com- 
pany to  deduct  dues  from  members,  and  not  being  an  agent,  ofhcer, 
or  servant  of  the  association.^^ 

§  3823.  Evidence:  agent:  conversation. — We  have  already  con- 
sidered the  question  of  waiver  by  the  agent  and  the  admissibility 
of  evidence  to  show 'this  fact  under  the  doctrine  of  estoppel,  and. 
as  there  stated,  the  burden  is  upon  the  insured  to  show  an  authority 
in  the  agent,  either  real  or  apjjarent,  to  waive.  It  has  been  held 
that  conversations  between  an  insurance  solicitor  and  the  insured 
are  admissible  as  part  of  the  res  gestae,  there  being  a  presumption 
that  the  solicitor  has  reported  the  information  to  the  agent,  who 
had  not  met  the  plaintiff  during  the  transaction.^"  And  in  many 
instances  conversations  between  the  agent  of  the  company  and  the 
insured  are  also  admissible  as  being  part  of  the  res  gestae.  So 
evidence  of  conversations  between  the  agent  of  the  insured  and 
the  underwriter  as  to  the  interest  to  be  insured  are  held  admissible 
to  obtain  a  reformation  of  the  policy.^  So  conversations  with  an 
insurance  agent  at  the  time  of  the  contract  are  admissible  to  show 
what  the  contract  was,  in  an  action  for  the  breach  of  the  contract. ^ 

"  Graham  v.  Fire  Ins.  Co.  48  S.  C  ^^  Baltimore    &    Ohio    Em.    Relief 

195,  59  Am.  St.  Rep.  707,  26  S.  E.  Assn.  v.  Post,  122  Pa.  St.  579,  9  Am. 

323.  St.  Rep.   147,  2   L.R.A.  44,  15  Atl. 

16  Baltimore    &    Ohio    Em.    Relief  885. 

Ass'n  V.  Post,  122  Pa.  St.  579,  9  Am.  ^o  Fishbeek  v.  Phoenix  Ins.  Co.  54 

St.  Rep.  147,  2  L.R.A.  44,  15  Atl.  Cal.  422.     See  also  Breckenbridge  v. 

885.  American  Central  Ins.  Co.  87  Mo.  62. 

1'^  American  Life  Ins.   Co.  v.  Ma-  ^  Globe  Ins.  Co.  v.  Boyle,  21  Ohio 

hone,  21  Wall.  (88  U.  S.)  152,  22  L.  St.  119. 

8(1.503.  2Sajjfoj.j  y^  Orient  Ins.   Co.  174 

"New  V.  Germania  Fire  Ins.  Co.  Mass.  416,  75  Am.  St.  Rep.  358,  54 

171  Ind.  33,  131  Am.  St.  Rep.  245,  N.  E.  883. 
85  N.  E.  703.  * 
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And  ill  an  apiilK'ation  drawn  by  tlie  a,i2;ent  conversations  between 
the  applicant  and  the  agent  at  the  time  arc  admissible  as  showinp; 
the  actnal  contents  of  the  pai^er.^  So  also  where  the  agent  stated 
that  the  property  was  incumbered,  though  told  the  facts,  which  he 
assured  the  applicant  did  not  constitute  an  encumbrance,  evidence 
of  this  conversation  was  held  admissible.*  Such  evidence  is  also 
admissible  in  relation  to  a  surrendered  policy  of  insurance  to  show 
knowledge  of  the  agent  of  the  company  of  other  insurance,  in 
case  of  issue  of  a  subsequent  policy;*  but  to  avoid  the  effect  of  a 
condition  against  prior  insurance  it  is  not  suihcient  to  show  that 
the  agent  was  put  upon  inquiry  in  relation  thereto:  it  must  be 
shown  that  he  in  fact  knew  of  such  other  insurance.^  Again,  when, 
in  an  action  to  recover  for  loss  under  a  lire  policy  which  recites 
and  acknowledges  the  receipt  of  the  premium,  the  insurer  denies 
the  payment  of  any  premium,  and  alleges  a  cancelation  of  the 
})olicy  for  such  nonpayment  prior"  to  the  loss,  the  testimony  on 
the  part  of  the  insured  that  he  gave  the  amount  of  the  premium 
to  another  party  to  Vje  paid  to  the  insurer,  and  the  testimony  of 
such  other  party  that  he  so  paid  the  money  received,  is,  in  connec- 
tion with  the  recitals  in  the  policy,  sufficient  evidence  to  sustain  a 
finding  that  such  payment  was  made,  as  against  a  denial  of  such 
fact  by  the  agent  of  the  insured.'^  Where  the  company's  cashier, 
with  the  authority  to  issue  policies,  is  directed  by  the  manager  to 
renew  and  promises  to  do  so,  but  negligently  omits  to,  there  is  no 
contract  of  insurance,  though  he  thought  it  had  been  renewed,  and 
the  admissions  of  the  agent  subsequent  to  the  conversation  are 
inadmissible.^  If  part  of  a  conversation  is  introduced  by  one  party 
to  the  action,  the  other  may  require  it  all  to  be  given  in  evidence, 
since  he  is  entitled  to  all  that  transpired.^  Interviews  with  the 
attorney  of  plaintiff,  the  attorney  having  served  proofs  of  loss, 
are  admissible  to  show  waiver  of  defects  in  such  proofs.^**  So 
evidence  of  negligence  of  the  agents  of  the  assured  as  to  the  property 

3  North  American  Fire  Ins.  Co.  v.  Mont.  458,  33  Am.  St.  Rep.  591,  31 

Throop,  22  Micfi.  146,  7  Am.  Rep.  Pae.  66. 

(538  ^  Idaho    Forwarding    Co.    v.    Fire- 

^Lynr-hburg  Fire  Ins.  Co.  v.  West,  man's  Fund  Ins.  Co.  8  Utah,  414,  17 

76  Va.  575,  44  Am.  Rep.  177.     See  L.R.A.  586,  29  Pac.  826. 

also  Rino-  v.  Windsor  Countv  Mutual  ^  Home  Benefit  Assoc,  v.  Sargent, 

Ins.  Co.  T5I  Vt.  563.                '  142  U.  S.  691,  35  L.  ed.  1160,  12  Sup. 

sputram    v.    Commonwealtli    Ins.  Ct.  332,  21  Ins.  L.  J.  201;   Sargent 

Co   4  Fed   753  v.  Home  Benefit  Assoc.  35  Fed.  711, 

6  Sanders    v.'    Cooper,    115'    N.    Y.  aff  d  in  142  U.  S.  691,  35  L.  ed.  1160, 

279,  5  L.R.A.  683,  12  Am.  St.  Rep.  12  Snp.  Ct.  .3.32. 

801    22  N.  E.  212,  26  N.  Y.  St.  Rep.  ^°  Birmingham  Fire  Ins.  Co.  v.  Pul- 

oin  ^er,  126  111.  329,  9  Am.  St.  Rep.  598, 
"  "' Savage   v.   Phoenix   Ins.    Co.   12"'«  N.  E.  804. 
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after  loss  is  admissible,"  and  evidence  of  brokers  and  underwriters 
is  admissible  that  certain  facts  were  material  which  were  concealed 
by  the  broker  from  the  underwriter. ^2  jf  g^  ^q^^^  insurance  agent 
becomes  the  company's  medium  of  communication  with  the  insured, 
his  acts  are  those  of  the  company,  and  a  conversation  between  such 
agent  and  the  insured,  as  well  as  letters  passing  between  such  agent 
and  the  insurer,  are  admissible  in  evidence  where  suit  is  brought 
upon  the  policy.^^ 

§  3824.  By-laws:  rules  of  company:  prospectus:  books:  surveys: 
diagrams,  etc. — What  is  stated  under  this  section  is  subject  to  such 
qualiiications  as  exist  by  reason  of  statutory  requirements  affecting 
the  questions  considered. ^^  The  by-laws  of  a  company  and  the 
table  referred  to  in  the  application  for  insurance  are  held  admis- 
sible/^ as  is  also  the  rule-book  of  an  employing  company. ^^  So 
the  published  rules  of  an  insurance  company  may  be  introduced  in 
evidence,  and  it  is  not  necessary  to  give  preliminary  proof  that 
they  were  known  to  the  insured  in  order  to  introduce  them," 
and  all  the  papers  upon  which  the  insurance  company  acted  when 
it  decided  to  grant  the  policy  are  admissible.  ^^  In  Pennsylvania 
the  by-laws  of  the  company  are  admissible  in  behalf  of  the  company 
against  the  beneficiary,  though  not  attached  to  the  contract  sued 
on.^^  And  although  a  life  insurance  policy  makes  the  by-laws  of 
the  insurance  company  a  part  of  the  contract,  its  failure  to  offer 
them  in  evidence  in  an  action  on  the  policy  is  not  ground  for  a 
reversal  of  the  judgment  against  the  insured,  when  the  policy  and 

^^  Savage  v.  Corn  Exchange  Fire  &  Arnoufd  on  Marine  Ins.  (Perkins'  ed. 

Inland  Navigation  Co.  4  Bosw.    (N.  1850)  162;  1  Greenleaf  on  Evidence, 

Y.)  1,  aff'd  36  N.  Y.  655.  see.  441;  3  Kent's  Commentaries  (6tli 

12  Campbell  v.  Riekards,  5  Bam.  &  ed.)  284n,  b,  285n. 

Aid.  844,  2  L.  J.  K.  B.  204,  2  N.  &  "  Medearis    v.    Anchor   :\Iut.    Fire 

M.  542,  39  R.  R.  679;  Scottish  Ma-  Ins.   Co.  104  Iowa,  88,   65  Am.   St. 

rine  Ins.  Co.  v.  Turner,  15  Ct.  Sess.  Rep.  428,  73  N.  W.  495. 

Cas.  (T.  F.  M.  &  M.  R.)  33,  4  H.  L.  i^  See  §  3759  herein. 

Cas.  312,  1  Macq.  H.  L.  334,  17  Jur.  is  Mutual  Life  Ins.  Co.  v.  Bratt,  55 

631,  1  W.  R.  527.    But  see  McLaua-  Md.  200. 

ban  v.  Union  Ins.  Co.  1  Pet.   (26  U.  ^^  Bagley  v.  Grand  Lodge,  131  111. 

S.)  188,  7  L.  ed.  98;  Marshall  v.  Unit-  498,  22  N.  E.  487. 

edins.  Co.  2  Wash.  (U.  S.  C.  C.)  357,  ^^  ^^^Ish    v.    .Etna    Ins.    Co.    30 

Fed.  Cas.  No.  9,133;  Moses  v.  Dela-  Iowa,  133,  6  Am.  Rep.  664. 

ware  Ins.  Co.  1  Wash.   (C.  C.)   385,  ^^  So  held  in   Rawls   v.   American 

386,  Fed.  Cas.  No.  9,872;  Riekards  v.  Mutual  Life  Ins.  Co.  27  N.  Y.  282 

Murdock,  10  Barn.  &  C.  527,  541,  8  84  Am.  Dec.  280. 

L.  J.  (0.  S.)  K.  B.  210,  5  Man.  &  Ry.  ^^  So  held  in  Donlevy  v.  Supreme 

418,  Dan.   &  Lei.  221,   Lloyd  &  W.  Lodge  Shield  of  Honor,  11  Pa.  C   R 

132,  34  R.  R.  511;  Chapman  v.  Wal-  477,  49  Leg.  Int.  145,  Pa.  act,  May 

ton,  10  Bing.  57,  2  L.  J.  C.  P.  210,  11,  1881;  Pub.  Stats.  20. 
3  M.  &  Scott.  .389,  38  R.  R.  396;  1 
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a  pliysician's  examination  and  tcstinion}'-  are  sufficient  to  show  a 
breai'h  of  the  contract  of  insurance.'^*'  There  seems  some  conflict  as 
to  the  admissibility  of  a  prospectus.  We  have,  however,  considered 
this  question  elsewhere.  If  letters  are  called  for  by  the  insurer  and 
produced  in  court,  they  cannot  be  examined  by  him  without  mak- 
ing them  evidence.*  And  where  the  insurers  notified  the  insured 
to  produce  his  ledger,  which  he  did,  tendering  it  to  tlie  defendants, 
providing,  however,  that  if  examined  by  them  it  should  be  con- 
sidered as  put  in  evidence,  it  was  held  no  error  in  the  court  to 
rule  tliat  "if  the  defendants  examined  it  the  insured  will  have 
the  right  to  read  it  in  evidence."  ^  The  company  may  introduce  its 
own  books  in  evidence  in  certain  cases.  Thus,  where  a  book  con- 
tained the  written  portion  of  a  policy,  and  evidence  was  given  by 
the  agent  of  the  company  that  sucli  written  part  together  with  the 
printed  part  known  as  a  certain  kind  of  policy  constituted  a  true 
copy,  it  was  held,  admissible  as  secondary  evidence,  it  being  shown 
that  the  office  copy  was  at  the  home  office  in  another  state.'  But 
a  book  given  to  an  agent  to  enter  contracts  therein  is  not  admissible 
to  show  that  no  contract  was  made.*  Again,  where  the  insured 
claimed  to  have  shipped  goods  from  a  certain  place,  the  forwarding 
book  kept  by  the  railroad  at  such  place  was  held  inadmissible,  no 
proof  being  shown  of  its  accuracy  or  of  the  custom  of  the  company 
to  make  entries  therein.^  Nor  in  an  action  upon  a  life  policy  will 
the  insurer  be  permitted  to  introduce  in  evidence  a  book  entitled 
■'The  Principles  and  Practice  of  Life  Insurance,"  which  contains 
rules  and  modes  of  calculations  and  adjustments  in  life  policies.^ 
In  an  action  on  a  fire  policy  made  payable  to  the  creditors  of  the 
insured,  and  containing  a  provision  that  a  survey  and  diagram 
referred  to  therein  are  made  a  part  thereof,  such  creditors,  after 
furnishing  the  survey  and  diagram,  cannot  object  to  their  intro- 
duction in  evidence  as  representations  inducing  the  issuance  of  the 
policy,  on  the  ground  that  they  were  signed  by  a  person  not  author- 
ized to  act  for  the  owner  of  the  insured  property.' 

^  Mudge  V.  Supreme  Court  Inde-  *  Sanborn  v.  Fireman's  Ins.  Co.  16 

pendent     Order    of    Foresters,    149  Gray   (82  Mass.)    448,  77  Am.  Dec. 

Mich.    467,    14    L.R.A.(N.S.)    279n,  419. 

119    Am.   St.   Rep.   686,  112  N.   W.  ^  Bonner  v.  Home  Ins.  Co.  13  Wis. 

1130.  677. 

*  Lawrence  v.  Van  Home,  1  Caines  ^  Mutual  Life  Ins.  Co.  v.  Bratt,  55 

(N.  Y.)   276.  Md.  200. 

2  Huckins  V.  People's  Mutual  Fire  '  Rankin   v.   Amazon   Ins.    Co.   89 
Ins.  Co.  31  N.  H.  238.  Cal.  203,  23  Am.   St.  Rep.  460,  26 

3  Commonwealth     v.     Smith,     151  Pae.  872. 
Mass.  491,  24  N.  E.  677. 
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§  3825.  Letters:  correspondence:  ship's  papers. — Where  letters 
are  ordered  produced  by  the  court,  the  insured  is  entitled  to  have 
the  whole  read.'  When,  in  an  action  on  a  policy,  the  defendant 
has  introduced  in  evidence  its  letters  to  the  plaintiff  in  relation 
to  the  loss  in  question,  the  plaintiff  has  the  right  to  put  in  evidence 
letters  written  by  him  to  defendant,  which  form  a  part  of  the  same 
correspondence,  although  they  contain  declarations  prejudicial  to 
the  defendant.^  If  the  agent  of  a  person  who  claimed  the  proceeds 
of  a  policy  has  sent  a  letter  to  the  company  urging  immediate 
payment  of  the  claim,  and  stating  that  his  principals  will  be  respon- 
sible in  case  of  any  trouble  to  the  company  therefrom,  such  letter 
is  held  inadmissible  as  notice  of  an  adverse  claim. ^°  But  although 
insurer's  agent  had  no  authority  to  waive  provisions  of  the  policy, 
letters  written  by  them  upon  the  question  of  the  adjustment  of  a 
claim  after  insurer  itself  had  terminated  the  attempt  at  adjustment 
are  admissible  in  evidence  in  a  suit  upon  the  policy  upon  a  question 
of  waiver  of  a  provision  therein  that  suits  must  be  brought  within 
thirty  days  after  the  liability  accrued,  by  efforts  to  compromise, 
prolonged  beyond  the  expiration  of  such  period." 

The  insured  will  not  be  compelled  to  produce  the  log-book,  the 
clearance  or  other  customhouse  papers,  or  the  instructions  to  the 
master  of  the  vessel  for  the  inspection  of  the  underwriters. ^^  But 
in  England  it  is  held  that  an  order  may  be  made  upon  the  insured 
to  produce  the  ship's  papers,  letters  from  the  captain  to  the  owner, 
and  all  documents  relating  to  the  action, ^^  since  if  such  order 
could  not  be  had  the  underwriter  would  in  many  cases  be  entirely 
at  the  mercy  of  the  insured.  But  correspondence  between  the  officers 
of  the  company  in  which  legal  liability  of  the  company  is  discussed 

*  Lawrence   v.    Ocean   Ins.    Co.   11        ^^  Sage  v.  Middletown  Ins,   Co.  5 

Johns.  Ch.   (N.  Y.)   241-45n.  Day    (Conn.)    409.     It   was   said   in 

^  Graves  v.   Merchants  &  Bankers  this   case   that   the   court   had   never 

Ins.   Co.   82  Iowa,  637,  31  Am.   St.  done  more  than  permit  notice  to  be 

Rep.  507,  49  N.  W.  05.  given  the  opposite  party  to  produce 

^°Home  Mutual   Life  Ins.   Co.   v.  papers   and,   if   not    produced   after 

Saeger,  128   Pa.   St.   533,  25  Week,  reasonable  notice  and  trial,  to  permit 

Not.  Cas.  50,  18  Atl.  517.  parol  proof  of  the  contents  of  such 

^^  Lynchburg   Cotton   JMills   Co.  v.  documents  to  be  given. 
Travelers  Ins.  Co.  149  Fed.  954,  79        ^^  China     Transpacific     Steamship 

C.  C.  A.  464,  9  L.R.A.(N.S.)    654.  Co.  v.  Commercial  Union  Assur.  Co. 

On      admissibility     of     insurance  8  Q.  B.  D.  142,  51  L.  J.  Q.  B.  132, 

agent's  memoranda  or  letters  as  to  45  L.  T.  647,  30  W,  R.  224;  Rayner 

policies    and    risks,    see    note    in    37  v.  Ritson,  6  Best.  &  S.  888,  35  L.  J 

L.R.A.(N.S.)  1169.  Q.   B.  59,  14  W.  R.   81.     And   see 

As  to  letters;  evidence,  see  §  3825  Lawrence    v.     Ocean    Ins.     Co.     11 

herein.  Johns.  Ch.  (N.  Y.)  240,  241. 
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ill  connection  with  the  plaintiff's  elaini  is  inadmissible,  being  the 
mere  o{)inions  of  such  oHicers.^* 

§  3826.  Evidence:  assessments:  levy  of:  forfeiture.— It  is  held 
that  if  the  contract  of  a  mutual  benefit  association  and  a  member 
thereof  i)rovidcs  thai  in  case  of  the  death  of  such  member  an 
assossment  shall  be  levied  upon  all  the  members  for  the  benefit 
payable,  that  a  levy  and  collection  and  a  failure  to  pay  the  same 
over  must  be  shown. ^^  So  bcneliciai  associations  must  assume  the 
burden  of  proving  that  a  mortuary  assessment,  for  nonpayment 
of  which  it  seeks  to  avoid  its  liability,  was  duly  authorized,  and 
that  proper  notice  thereof  was  given.^^  And  when  a  mutual  benefit 
society  relies  upon  failure  of  any  member  to  pay  his  assessment 
as  a  forfeiture  of  his  membership  and  benefits  under  its  charter, 
it  must  show  affirmatively  that  the  assessment  was  made  in  the 
mode  pointed  out  in  tlic  charter;  otherwise  the  member  cannot  be 
said  to  be  in  default."  And  if  a  policy  provides  for  an  assessment 
upon  the  remaining  members,  the  burden  of  proof  of  the  number 
of  the  members  and  the  amount  Avhich  such  assessment  would  realize 
is  upon  the  assured.^^  And  where  action  is  brought  by  a  mutual 
company  to  recover  assessments  on  premium  notes,  and  the  evidence 
is  that  tiie  assessments  were  made  for  losses  only,  it  is  matter  irrele- 
vant to  the  issue  whether  officers  of  the  company  improperly  re- 
ceived compensation  for  their  services,  and  testimony  offered  as  to 
such  compensation  is  properly  refused. ^^  And  where  the  society 
agrees  to  pay  not  exceeding  a  certain  named  sum  its  liability  as 
to  that  amount  and  the  burden  of  proof  is  upon  it  to  show  that 
the  limit  due  would  not  have  been  realized  by  an  assessment.^" 
Again,  if  a  policy  of  life  and  accident  insurance  promises  to  pay 
a  certain  sum  in  case  of  death,  "and  tJiat  the  payment  of  the  various 
sums  of  indemnity  herein  provided  is  conditioned  upon  the  same 
being  realized  from  assessments  upon  the  members  of  the  associa- 
tion," while  its  by-laws  provide  for  an  assessment  to  be  made  ''to 
pay  losses  in  the  event  of  there  being  no  funds  at  hand  to  meet 

14  Bag-ley  v.  Grand  Lodge,  131  111.  27  N.  Y.  St.  Rep.  326,  117  N.  Y.  310, 
498.  22  N.'  E.  487.  22  N.  E.  954. 

15  Smith  v.  Covenant  Mutual  Ben-  ^^  Tliropp  v.  Susquehanna  Mutual 
efit  Assoc.  24  Fed.  685.  See  also  Fire  Ins.  Co.  125  Pa.  St.  427,  11  Am. 
Deardorff  v.  Guaranty  Mutual  Acci-  St.  Rep.  909,  17  Atl.  473. 

dent  Assoc.  89  Cal.  599,  27  Pac.  158.  ^o  Elldiart  Mutual  Aid  Benevolent 

18  Shea    v.    Massachusetts    Benefit  &  Relief  Assoc,  v.  Houghton,  103  Ind. 

Assn.    160    Ma.ss.    289,    39    Am.    St.  286,  53  Am.  Rep.  514,  2  N.  E.  763; 

Re]).  475,  35  N.  E.  855.  Lueder's  Exr.  v.  Hartford  Life  &  An- 

"American   M.    A.    Soc.    v.    Hel-  nuity  Ins.  Co.  12  Fed.  465,  4  MeCrary 

burn,  85  Ky.  1,  7  Am.  St.  Rep.  571,  (C.  C.)  149.    But  see  Ball  v.  Granite 

2  S.  W.  495.  State  Mutual   Aid  Assoc.   64  N.   H. 

"  O'Brien"  v.    Home    Benefit    Soc.  '^91,  9  Atl.  103. 
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them,"  the  beneficiary,  without  filing  a  bill  in  equity  to  compel 
the  levy  of  an  assessment,  may  sue  at  law  to  recover  the  amount 
of  the  policy,  and  need  not  allege  nor  prove  that  there  are  funds 
in  the  treasury,  nor  that  any  assessment  has  been  levied  or  moneys 
realized  to  pay  the  claim. ^  But  in  an  action  upon  such  a  policy 
which  covenanted  to  pay  as  many  dollars  as  there  should  be  mem- 
bers at  the  time  of  the  death  of  insured,  and  to  levy  an  assessment 
upon  proof  of  death,  it  was  held  that  the  plaintiff  need  not  prove  af- 
firmatively that  an  assessment  had  been  levied,  and  it  was  also  held 
that  a  notice  to  the  member  shortly  before  his  death  which  sllo^ved 
that  the  membership  was  eleven  hundred  and  eighty-three  was 
admissible  as  tending  to  show  that  there  were  one  thousand  mem- 
bers at  the  time  of  insured's  death.^  So  where  a  certificate  provided 
that  upon  proof  of  a  member's  death  for  an  assessment  upon  mem- 
bers holding  certificates,  and  the  payment  of  the  sum  realized  wa>= 
not  to  exceed  a  certain  sum  to  the  beneficiaries,  the  certificate  wa-- 
held  inadmissible  where  the  declaration  alleged  a  certain  specified 
sum  as  due,  and  contained  no  averment  in  respect  to  the  certifi- 
cate ;  ^  but  it  has  been  held  that  the  defendant  company  may 
introduce  the  certificate  of  the  levying  of  the  assessment,  it  being 
signed  by  the  proper  officers  under  the  corporate  seal  as  provided 
by  a  Pennsylvania  statute,  which  is  prima  facie  evidence  that  such 
assessment  has  been  made.*  A  report  made  by  the  society  to  the 
insurance  department  of  that  state  stating  the  number  of  members 
is  prima  facie  evidence  of  the  amount  which  an  assessment  would 
realize.^  But  in  an  action  by  a  mutual  company  to  recover  an 
assessment  made  upon  a  premium  note  the  burden  of  proof  is 
upon  the  company  to  show  that  the  assessment  was  legally  made.® 
And  the  burden  of  proof  is  upon  the  defendant,  where  he  pleads 
that  certain  assessments  have  not  been  paid  by  the  insured,  to 
prove  such  failure.'^  And  the  plaintiff  having  averred  perform- 
ance of  all  conditions  precedent  need  not  offer  any  evidence  upon 
iJiis  point  in  making  his  case  in  chief.^    If  the  company  has  ac- 

1  FoUis  V.  United  States  Mutual  ^  Mayer  v.  Equitable  Resei-\e 
Accident  Assoc.  94  Iowa,  435,  28  Fund  Life  Assoc.  42  Hun  (N.  Y.) 
L.R.A.  78,  58  Am.  St.  Rep.  408,  02  237,  5  N.  Y.  St.  Rep.  87;  Freedman 
N.  W.  807.  '^■-  National  Benefit  Soc.  42  Hun  (N. 

2  Fail-child  V.  North   Eastern   Mu-  Y.)  252,  .5  NY    St.  Rep    82. 

tual  Life  Assn.  51  Vt.  613.  '^l^'fo\T^'-'^^lo    ^T  !"'\f "l'  ^\ 

„  ^^        ^_  r -n      .  XT         French,  39  Me.  o22;  Atlantic  Mutual 

,  ^rT,Pr'  ^/^r,^^^'"'-  ""•  ^^^'  Fire  Ins.  Co.  v.  Fitzpatrick,  2  Gray 
ler,  23  111.  App.  457.  ^gg  ^j^^^^  279. 

*  Susquehanna    Mutual    Fire    Ins.        7  Tobin    v.    Western    Mutual    Aid 
Co.  V.  Tunkhannock  Toy  Co.  97  Pa.    g^c.  72  Iowa,  261,  33  N.  W.  663. 
St.  424.  8  Hall    v.    Scottish    Rite,    Knight 
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kuowledged  in  the  policy  and  in  the  receipt  that  certain  assessments 
liavc  heeu  paid,  it  is  estopped  to  show  as  against  the  beneficiary 
ihat  siu'li  assessments  have  not  in  fact  been  paid.^  Again,  in  an 
aciion  on  a  benefit  certificate,  in  order  to  establish  a  forfeiture  it 
is  not  necessary  for  (he  company  to  show  that  the  member  was 
suspended  or  expelled.^"  In  an  action  on  a  policy  of  insurance 
in  a  nuitual  benefit  association,  evidence  that  the  insured  had  access 
to  a  safe  with  permission  to  use  the  money  therein  is  admissible 
on  the  issue  of  tlie  nonpayment  of  his  dues.^^ 

§  3827.  Payment  of  premium:  receipts.^^ — Under  a  provision  in 
the  policy  that  receipts  shall  not  be  valid  unless  under  seal  of 
the  company,  they  cannot  be  introduced  in  evidence  to  bind  the 
company  witliout  such  seal,  but  payment  of  the  premium  in  such 
a  case  may  be  proved  by  other  evidence. ^^  And  it  is  held  not  error 
to  charge  the  jury  that  the  holdir.g  of  premium  receipts  is  evidence 
of  payment  of  the  premium  where  an  agent  had  taken  such  receipts 
on  a  policy  on  his  own  life  and  after  his  death  similar  receipts 
were  found  in  his  possession,  even  though  they  were  not  counter- 
signed by  the  agent,  this  being  required  by  the  policy  as  a  pre- 
requisite to  their  validity ;  it  also  appearing  that  the  company  had 
been  accustomed  to  send  the  agent  such  renewal  certificates  for  use 
in  the  business  of  his  agency.  The  court  declared  that  "as  he 
was  to  pay  the  premium  and  was  to  retain  the  certificate  it  was  of 
no  possible  importance  to  either  party  that  he  should  sign  it." 
The  decision  also  rested  upon  the  fact  of  the  course  of  dealing 
l^etween  the  ])arties,  the  premium  having  in  a  prior  year  been  paid 
and  a  like  certificate  given. ^^  Another  important  factor  is  that  a 
receipt  may  always  be  contradicted.^*  Thus,  where  a  renewal  receipt 
acknowledged  the  receipt  of  the  annual  premium  and  stated  that 
the  policy  was  in  force  for  another  year,  it  was  held  that  it  might 
be  shown  that  a  draft  was  taken  in  payment,  and  that  the  policy 

Templar  &  IMaster  Masons  Aid  Assoc.  ^*  Norton  v.   Phoenix  Mutual  Life 

0  Ohio  C.  C.  Rep.  137,  3  0.  C.  D.  Ins.  Co.  36  Conn.  503,  4  Am.  Rep. 

384.  98. 

^  Kline  v.  National  Benefit  Assoc.  ^^  Scurry  v.  Cotton  States  Life  Ins. 

Ill  Ind.  462,  60  Am.  Rep.  703,  11  Co.    51    Ga.    624;     The    Tuskar,    1 

N.  E.  620.  Spragao  (U.  S.  D.  C.)  71,  Fed.  Cas. 

^°  Hoiiins  V.  Supreme  Council,  76  No.  14,274;   McLean  v.  Piedmont  & 

Cal.   109,   9    Am.    St.   Rep.   173,   18  Arlington    Life    Ins.    Co.    29    Gratt. 

Pae.  125.  (Va.)  361,  s.  e.  31  Gratt.  (Va.)  517. 

11  Supreme  Tribe  of  Ben  Hur  v.  But   see   Kline   v.    National    Benefit 

Hall,  24  Ind.  App.  316,  79  Am.  St.  Assoc.  Ill  Ind.  462,  60  Am.  St.  Rep. 

Rep.  262,  56  N.  E.  780.  703,  11  N.  E.  620,  cited  in  preceding 

1^  See  §  86  herein.  section. 

^^  American  Life  Ins.  Co.  v.  Green, 
57  Ga.  469. 
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was  conditioned  to  be  void  if  the  draft  was  not  paid  when  it 
matured. ^6  The  receipts  of  plaintiff  as  a  former  member  of  a 
inutual  insurance  company  are  inadmissible  in  an  action  for  bene- 
fits to  show  the  rules  and  regulations  of  the  company."  So  also 
receipts  given  in  settlement  of  loss  may  be  explained  or  contradicted. 
Thus,  where  a  vessel  was  sunk  and  the  damage  to  her  was  about 
fifteen  thousand  dollars,  in  addition  to  the  expense  of  raising  her. 
which  was  about  the  same,  an  agreement  was  entered  into  between 
the  owner  and  insurers  providing  for  an  adjustment,  relating  only 
to  the  loss  and  not  to  "any  question  that  may  arise  for  saving  boat 
and  cargo."  Proofs  of  loss  were  made  as  to  the  damage,  stating 
that  further  claim  would  be  made  for  expense  in  raising  the  vessel. 
Settlement  was  made  and  receipts  in  full  were  given  to  the  compa- 
nies, and  it  was  held  that  parol  evidence  that  the  settlement  did 
not  include  the  expense  of  raising  the  vessel  was  admissible.^^ 
Where  a  policy  of  life  insurance  provides  that  premiums  thereon 
may  be  paid  to  an  agent  producing  a  receipt  therefor  signed  by 
the  president  or  other  named  officers  of  the  company,  the  payment 
of  premiums  is  sufficiently  established  in  a  suit  on  the  policy,  by 
evidence  that  they  were  paid  by  one  held  out  as  a  general  agent 
of  the  company  who  delivered  a,  receipt  signed  by  the  president 
when  the  payment  was  made.^^ 

§  3828.  Payment   of   premium:   recital   in   policy:   generally. 

Evidence  may  be  given  by  the  insured  to  show  that  the  prepayment 
of  the  premium  has  been  waived  by  the  agent  of  the  conipany. 
We  have  already  discussed  Avhat  facts  are  sufficient  to  show  such 
Avaiver,  and  refer  to  those  sections.^"  If  the  policy  has  been  issued 
And  delivered  it  is  held  to  be  prima  facie  proof  that  credit  was 
given  to  the  insured.^  But  payment  of  money  to  the  assured  upon 
an  accident  policy,  to  which  he  was  not  entitled  unleas  the  premiums 
had  been  paid  by  him,  is  not  conclusive  proof  that  they  have  been 
.so  paid.2  The  recital  in  the  policy  of  the  payment  of  the  premium 
is  generally  held  to  be  prima  facie  proof  only  of  such  payment,^ 

^«  Knickerbocker  Life  Ins.   Co.  v.        20  §§  77_85  herein. 
Pendleton,  112  US.  696,  28  L.  ed.        1  Latoix   v.   Germania  Ins.   Co.   of 

17  il  u"^-         /    Au-      -n      ,          ,  N^^  Orleans,  27  La.  Ann.  113. 

^'Baltimore    &    Ohio    Employees'  2  i\,r^r             a      j     ^    t         /^       ^^ 

Relief   Assoc,   v.    Post,   122   Pa.    St.  Wis   259   36*  NW   358                    ^' 

579,  9  Am.  St.  Rep.  147,  2  L.R.A.  3  r"'^^'  ^^       o    i?""^-  t        ^      00 

44,  15  Atl.  885.  Bergson  v.  Builders  Ins.  Co.  38 

"Fire  Ins.  Assoc.  Lim.  v.   Wick-  Cal.  541;  Pitt  v.  Berkshire  Life  Ins. 

ham,  141  U.  S.  564,  35  L.   ed.  860,  Co.  100  Mass.  500. 
12  Sup.  Ct.  84,  21  In.s.  L.  J.  193.  But    see    §    86    herein;    Baker    v. 

^^  Clement  v.  New  York  Life  Ins.  Union  Mutual  Life  Ins.  Co,  43  N   Y 

Co.  101  Tenn.  22,  70  Am.  St.  Rep.  283,  rev'g  6  Rob.   (N.     Y.)   393;  In- 

650,  42  L.R.A.  247,  46  S.  W.  561.  surance  Co.  of  Pennsylvania  v.  Smith, 
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though  the  contrary  view  is  held  in  Maryland.*  And  in  Illinois 
it  has  l>een  decided  that  ihe  company  cannot  contradict  this  recital 
in  the  policy  for  the  purpose  of  avoiding  it.^  An  oral  agTeement 
may  be  proved  as  to  the  place  of  payment  of  premiums  where  the 
policy  does  not  specify  the  place  of  payment.^  Again,  it  is  held 
that  the  written  agreement  to  pay  premiums  at  a  certain  time 
cannot  be  varied  by  evidence  of  an  oral  agreement  to  a  different 
effect;  '  nor  is  a  circular  of  the  company  which  states  that  "thirty 
days'  grace  Mould  be  allowed  on  all  payments  after  the  first" 
admissible  in  contradiction  to  the  terms  of  the  policy.* 

§  3828a.  Payment  of  premium  by  wife:  statutory  exemptions: 
burden  of  proof. — If  a  wife  claims  as  against  her  husband's  cred- 
itors that  premiums  exceeding  the  statutory  amount  were  paid  by 
her  out  of  her  separate  estate  she  must  establish  said  claim  by 
affirmative  satisfactory  proof,  as  the  burden  of  proof  rests  upon 
her.^ 

§  3829.  Foreign  judgment. — The  prerequisites  for  the  admission 
of  a  foreign  judgment  in  evidence  are  the  proper  authentication 
of  the  same,  and  proper  jurisdiction  both  over  the  subject  matter, 
the  question,  and  the  parties.^"  And  where  these  prerequisites  have 
been  established  the  judgment  is  admissible  hj  the  courts.  Upon 
this  point  Mr.  Marshall  says:  "A  certain  comitas  gentium,  as 
it  has  been  called,  is  said  to  prevail  amongst  all  civilized  states 
by  which  the  judgments  of  tribunals  having  competent  jurisdiction 
in  any  one  state  are  regarded  by  the  courts  of  all  others  as  conclu- 
sive upon  the  subject  upon  which  they  have  been  pronounced."  ^^ 
The  cases  in  which  perhaps  most  frequently  foreign  judgments 

3  Whart.   (Pa.)   520;  Troy  Firo  Ins.       As  to  statutes:  beneficiaries:  wife 

Co.  v.  Carpenter,  4  Wis.  20,  32.  and    children :    exemptions,    see    §§ 

*  Consolidated  Real  Estate  &  Fire  879  et  seq.  herein. 
Ins.  Co.  V.  Cashaw,  41  Md.  59.  ^"1   Greenleaf  on  Evidence    (14th 

5  Illinois  Central  Ins.  Co.  V.  Wolf,  ed.)    sec.    340.      See    notes    82    Am. 

37  111.  354,  87  Am.  Dee.  251;  Provi-  Dee.    411-14,    1    Am.    Dec.    324-26; 

dent  Life  Ins.  Co.  v.  Fennel,  49  111.  Dore  v.  Thornburge,  90   Cal.  64,  25 

180.  Am.  St.  Rep.  100,  27  Pac.  30 ;  Gunn 

^Blackerbv     v..    Continental     Ins.  v.  Peakes,  36  Minn.  177,  1  Am.  St. 

Co.  7  Ky.  L"  Rep.  653,  83  Kv.  574.  Rep.  661,  30  N.  W.  466;  Dunstan  v. 

'Union    Mutual    Life   Ins.'  Co.   v.  Higgins,  138  N.  Y.  70,  34  Am.  St. 

Mowrv,  96  U.  S.  544,  24  L.  ed.  674.  Rep.  431,  20  L.R.A.  668n,  33  N.  E. 

8  Fowler  v.  Metropolitan  liife  Ins.  729 ;  St.  Sure  v.  Lindsfelt,  82  Wis. 
Co.  116  N.  Y.  689,  5  L.R.A.  805,  22  346,  19  L.R.A.  515n,  33  Am.  St. 
X.  E.  576.  Rep.  50,  52  N.  W.  308. 

9  Guardian  Trust  Co.  v.  Straus,  "1  Marshall  on  Ins.  (ed.  1810) 
123  N.  Y.  Supp.  852,  139  App.  Div.  391. 

884,  aff'd  201  N.  Y.  387,  94  N.  E. 
876;  Domestic  Relations  Law,  sec. 
22;  Laws  1896,  c.  272. 
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have  been  introduced  axe  those  where  the  purpose  has  been  to  estab- 
lish a  breach  of  the  warranty  of  neutraUty.  To  establish  such 
breach  the  sentences  of  foreign  courts  of  prize  are  introduced,  and 
in  England  such  sentences,  when  the  court  appears  to  have  been 
one  of  competent  jurisdiction  as  above  stated,  are  held  conclusive 
evidence  in  actions  upon  policies  of  insurance,  and  upon  every 
subject  immediately  and  properly  within  the  jurisdiction  of  such 
foreign  courts,  and  for  which  they  have  professed  to  decide  judi- 
cially.^2  From  the  opinion  of  Lord  Ellenborough  and  the  decisions 
in  other  cases  it  will  be  seen  that  the  rule  in  England  is  settled 
as  to  the  admissions  of  such  judgments  in  conformity  to  the  prin- 
ciples we  have  stated. ^^  In  the  United  States  the  decisions  are 
not  unanimous  upon  the  weight  to  be  given  such  judgments  when 
admitted  in  evidence.  Some  cases  hold  them  to  be  only  prima 
facie  evidence  of  the  points  adjudged ;  and  this  seems  to  be  the  rule 
in  the  New  York  cases/^  and  the  same  rule  has  been  held  in  Massa- 
chusetts.^5  In  the  Federal  courts,  however,  the  rule  adopted  by 
the  English  courts  controls,  and  such  sentences  are  received  in 
evidence  in  accordance  with  the  principles  already  mentioned. ^^ 
And  though,  as  we  have  seen,  there  is  some  conflict  of  decision 
even  in  the  courts  of  a  single  state,  we  think  the  rule  here  may  be 
said  from  the  weight  of  authority  to  be  that  foreign  judgments 
will  be  admitted  in  accordance  with  the  foregoing  principles.  It 
has  been  h6ld  that  where  the  judgment  depends  upon  the  munici- 
pal laws  of  the  country  where  it  is  rendered,  it  should  be  given 
great  weight,  but  that  if  under  international  laws,  it  may  be  dis- 
regarded." Under  the  provisions  of  the  constitution  full  faith 
and  credit  must  be  given  to  the  public  acts,  records,  and  judicial 
proceedings  of  every  other  state,  though  there  is  some  question  as 

^2  Bolton  V.  Gladstone,  5  East,  155,  130 ;   Radclift"  v.  United  Ins.   Co.  9 

2  Taunt.  85,  7  R.  R.  674,  11  R.  R.  Johns.    (N.    Y.)    27/.      See    contra, 

532,  per  Lord  Ellenborough;   Tarle-  Ocean  Ins.  Co.  v.  Francis,  2  Wend, 

ton  V.   Tarleton,  4  Maule  &  S.  20;  (N.  Y.)   64,  19  Am.  Dec.  549;  Lud- 

Godard  v.  Gray,  L.  R.  6  Q.  B.  139,  low  v.  Dale,  1  Johns.  Cas.    (N.  Y.) 

5  Eng.  Rul.  Cas.  726.  16. 

13  Bell  V.  Carstains,  14  East,  374,  ^^  Robinson  v.  Jones,  8  Mass.  536, 

392,  2  Camp.  544,  12  R.  R.  557,  11  5  Am.  Dec.  114.     See  contra,  Baxter 

R.  R.  593,  14  Eng.  Rul.   Cas.  319;  v.  New  England   Marine  Ins.   Co.  6 

Hughes  V.   Cornelius,   Carth.   32,   T.  Mass.  277,  279,  4  Am.  Dec.  125. 

Raym.  473,  1  Show.  143.  ^^  Croudson   v.   Lenard,  4   Cranch 

i^New  York  Fireman's  Ins.  Co.  v.  (8   U.   S.)    435,   2   L.   ed.    670;   The 

De  Wolf,   2   Cow.    (N.   Y.)    56,   57;  Mary,  9  Cranch  (13  U.  S.)  126,  3  L. 

Francis   v.    Ocean    Ins.    Co.    6    Cow.  ed.  678;  Bradstreet  v.  The  Neptune 

(N.  Y.)  404;  Goix  v.  Low,  2  Johns.  Ins.  Co.  3  Sum.   (U.  S.  C.  C.)   600, 

Cas.   (N.  Y.)  480;  Johnston  v.  Lud-  Fed.  Cas.  No.  1,793. 

low,  2  Johns.   (N.  Y.)   481;  Kemblo  "Rose  v.  Himely,  4  Cranch  (8  U. 

V.  Rhinelander,  3  Johns.  Cas.  (N.  Y.i  S.)  241,  2  L.  ed.  608. 
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to  inadmissibility  of  evidence  showing  (hat  the  court  had  no  juris- 
diction of  the  i)arties."  Former  jud.uments  liave  also  been  held 
conclusive,  though  evidence  is  held  admissible  to  show  that  the 
ground  upon  which  such  fonncr  jutlgment  was  rendered  was  the 
premature  bringing  of  tlic  suit.^'' 

§  3830.  Judgment:  authentication  of:  conclusiveness  of. — A  for- 
eign judgment  nnist  be  properly  authenticated  to  be  admissible.'^" 
By  the  common  law  the  othcial  authentication  of  a  record  Ijy  the 
seal  of  the  court  is  held  to  make  it  admissible  in  evidence,^  but 
it  is  held  that  such  seal  nuist  be  proved.^  "Some  proof  is  always 
required  either  that  it  is  the  seal  of  the  court  by  a  witness  who 
knows  the  fact,  or  by  proof  of  the  handwriting  of  the  judge  or  the 
clerk,  or  by  an  examined  copy  compared  with  the  original  in 
the  proper  office,  or  some  other  evidences  of  a  similar  character."  ' 
In  Alves  v.  Bunbury  *  Lord  Ellenborough  held  that  if  the  foreign 
judgment  was  not  authenticated  by  the  seal  of  the  court  evidence 
must  be  given  showing  that  the  court  had  no  seal;  and  in  such  a 
case  it  was  held  that  the  judgments  coiild  be  established  by  proof 
of  the  judge's  signature.  And  the  same  judge  held  in  Cavan  v. 
Stewai't,^  where  the  seal  of  the  court  was  so  worn  that  no  clear 
impression  could  be  made,  that  such  fact  did  not  authorize  the 
admission  of  a  certified  copy,  and  said:  "Since  it  appears  that 
there  is  a  seal  of  the  court,  it  is  necessary  that  the  judgments  of 
the  court  should  be  authenticated  under  .that  seal,  and  a  mere 
certificate  without  the  seal  is  inadmissible." 

§  3831.  Assignment  of  policy. — Evidence  is  admissible  to  show 
that  a  written  assignment  of  a  policy  was  as  a  collateral  security 
for  an  obligation  from  which  the  assignor  has  since  been  released.* 

18  See  Cooley's  Constitutional  Lim-  431,   20   L.R.A.   668,   33  N.   E.  729. 

itations  (6tli  ed.)  27n,  28n,  60  et  seq.  Examine    cases   in    last   note   to   last 

See  generally ;  Firemen's  Ins.  Co.  v.  section. 

Thompson,  155  111.  204,  46  Am.   St.  On  eft'ect  and  conclusiveness  of  for- 

Rep.  435,  40  N.  E.  488;  Ambler  v.  eign  judgment,  see  note  in  20  L.R.A. 

Whipple,   139   111.   311,   32   Am.    St.  668,  674^ 

Rep.  202,  28  N.  E.  841;  Bullock  v.  ^  Appleton    v.    Braybrook    (Lord) 

Bullock,  52  N.  J.  Eq.  561,  27  L.R.A.  2  Stark.  6,  s.  c.  6  Maule  &  S.  34,  18 

213,   30   Atl.   676,  46  Am.   St.   Rep.  R.   R.   294;   Black   v.    Braybrook,   2 

528;  Foshier  v.  Narver,  24  Or.  441,  Stark.  7. 

41    Am.    St.    Rep.    874;    Crumlish's  ^  jjenry  v.  Ady,  3  East,  221,  s.  c. 

Adm'r  v.   Central   Improvement   Co.  4  Esp.  228. 

38  W.  Va.  390,  23  L.R.A.  120,  45  ^  Catlett  v.  Pacific  Ins.  Co.  1  Paine 

Am.  St.  Rep.  872,  18  S.  E.  450.  (U.  S.  C.  C.)  594,  Fed.  Cas.  No.  2,- 

1'  Jepson  V.  International  Frater-  517,  per  Thompson,  J. 

r.al  Alliance,  17  R.  I.  471,  23  Atl.  15.  *  4  Camp.  28. 

^  See  generally,  Dunstan  v.  Hig-  ^  1  Stark.  525. 

gins,  138  N.  Y.  70,  34  Am.  St.  Rej^.  *  Ayres  v.  Home  Ins.  Co.  21  Iowa, 
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But  where  it  only  appears  in  evidence  that  the  policy  was  issued  to 
one  on  his  life,  the  premiums  being  paid  by  another,  it  is  held 
insufficient  to  establish  the  assignment  as  collateral ;  '^  and  in  an 
action  upon  a  policy  on  personal  property  the  plaintiff  must  prove 
that  the  property  assigned  is  the  same  as  that  insured.^  If  the 
company  has  paid  money  to  the  assignee — the  assig-nment  being 
apparently  genuine — in  an  action  by  personal  representatives  of  the 
assured  alleging  the  assignment  to  be  fraudulent  the  burden  of 
proof  is  upon  it  to  establish  such  fact.^  Again,  where  a  policy  was 
assigned  by  plaintiffs  to  A  and  by  him  to  B,  who  testified  that  he 
had  reassigned  all  interest  to  A,  it  was  held  that  proof  might  be 
given  showing  that  A  had  no  interest  in  the  policy,  but  that  it 
belonoed  to  others.^" 

§  3832.  Corporation  estopped  from  denying  its  authority  to  act. — 
Though  acts  have  been  done  by  a  coi-poration  before  it  legally 
came  into  existence,  it  is  held  that  it  cannot  set  up  its  nonexistence 
as  a  defense.  Thus,  where  it  issued  a  certificate  of  insurance  signed 
by  its  president  and  secretary  and  affixed  its  corporate  seal  thereto, 
in  an  action  upon  such  certificate  it  was  held  that  the  corporation 
could  not  introduce  evidence  showing  that  it  was  not  fully  organized 
when  the  certificate  was  issued.^^  In  another  case  where  an  agent 
had  issued  a  policy,  acting  as  the  company's  agent,  it  was  held  that 
by  such  acts  of  his  he  affirmed  the  existence  of  the  company,  and 
that  he  was  its  agent,  and  that  he  could  not  on  appeal  claim  that 
the  incorporation  of  such  company  was  not  sufficiently  proven,  he 
not  having  claimed  such  fact  at  the  time.^'^ 

§  3833.  Presumptions. — Where  a  certain  fact  or  state  of  facts 
exists,  the  law  in  many  cases  will  presume  a  certain  result  there- 
from. Thus,  a  person  accepting  a  policy  of  insurance  will  be  pre- 
sumed to  know  the  contents  of  the  same,^'  and  likewise  that  the 
person  signing  the  application  for  the  insurance  authorized  the 
statements  made  therein  and  had  knowledge  of  the  contents  of 
the  same.^*    So  where  lists  are  posted  at  Lloyds,  it  is  presumed  that 

185;  Ayres  v.  Hartford  Life  Ins.  Co.  Aid  v.  Paine,  122  lU.  625,  14  N.  E. 

21    Iowa,   193;    Summers   v.   United  42.     See  also  Upton  v.  Hambrougli, 

States  Ins.  Co.  13  La.  Ann.  504.  3  Biss.   (U.  S.  C.  C.)  417,  Fed.  Cas. 

''  Cunningham  v.  Smith,  70  Pa.  St.  No.  10,801. 

450.  ^^  People  v.  Formosa,  40  N.  Y.  St. 

SGermania   Fire   Ins.    Co.   v.   Me-  Rep.   861,    61    Hun,   272,   16   N.   Y. 

Kee,  94  111.  494.  Supp.  763. 

8  Northwestern    Mutual    Life    Ins.  ^^  So  held  in  Ervin  v.  New  York 

Co.  V.  Roth,  118  Pa.  St.  329,  12  Atl.  Central  Ins.  Co.  32  N.  Y.  Sup.  Ct. 

283,  10  Cent.  Rep.  840.  213;  Pindar  v.  Resolute  Ins.  Co.  47 

lo^^arsh  V.  Muir.  1  Brev.   (S.  C.)  N.  Y.  114. 

134,  2  Am.  Dec.  648.  ^*  So  held  in  Fletelier  v.  New  York 

"Independent    Order    of    Mutual  Life  Ins.  Co.  3  MeC.  (C.  C")  603,  11 
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the  underwriter  has  knowledge  thereof.^^  Many  other  presump- 
tions have  been  sanctioned  by  the  courts,  which  we  have  already 
noted  under  their  proper  heading-s. 

§  3834.  Evidence:  consent  of  partners  to  insurance  procured  by 
one  with  money  stolen  from  the  firm. — Where  a  nienil)cr  of  a  firm 
luid  for  several  years  appropriated  money  of  the  firm,  deceiving 
liis  partners  by  false  statements,  it  was  held  in  an  action  by  the 
partners  to  procure  the  amount  due  upon  certain  insurance  policies 
procured  with  sucli  money  that  the  fact  that  some  of  the  premiums 
liad  been  paid  by  the  insured  by  checks  drawn  in  the  firm's  name, 
and  which  he  had  charged  to  his  account  in  the  books  of  the  firm, 
was  not  sufllcicnt  evidence  to  show  that  the  partners  consented  to 
such  use  of  the  firm's  money. ^^ 

§  3834a.  Employer's  liability. — In  case  of  policy  provisions  ex- 
empting the  insurer  from  liability  under  an  employer's  liability 
insurance  the  burden  rests  upon  the  insurer  to  prove,  under  proper 
allegations,  that  the  loss  is  within  such  exception.^'  And  wdiere 
fraud  and  collusion  between  an  injured  employee  and  assured  is 
alleged  it  is  not  established  by  evidence  of  acts  done  or  propositions 
made  by  unauthorized  third  parties  to  the  contract. ^^ 

§  3834b.  Credit  guaranty. — If  a  credit  guarantee  policy  insures 
only  against  actual  loss  "such  loss  to  occur  through  the  insolvency 
of  debtors"  the  word  loss  is  not  the  equivalent  of  nor  is  it  fixed  in 
amount  by  the  actual  indebtedness  of  a  debtor  of  the  insured  at 
the  time  the  insolvency  occurs.  The  word  loss  therefore  means 
the  net  loss  due  to  the  insolvency  of  the  debtor  after  application 
on  the  claim  of  such  salvage  as  has  been  made  thereon  up  to  the 
date  of  adjustment  of  the  loss,  accordingly  it  would  be  incumbent 
on  defendant  in  establishing  a  defense  of  breach  of  warranty  to 
show  that  the  plaintiff  should  have  known  that  there  would  be  an 
ultimate  loss  upon  the  debtor's  account. ^^ 

§  3835.  Other  cases  of  admissibility  of  evidence. — In  an  action 
upon  an  insurance  policy'  evidence  may  be  introduced  by  the  plain- 
tiff that  the  building  covered  by  the  policy  had  been  insured  several 
times  before  by  the  same  company,  for  the  purpose  of  showing  that 
the  purposes  for  which  the  building  was  used  was  known  to  the 

Fed.  377 ;  New  York  Life  Ins.  Co.  v.  Pacifie  Coast  Casualty  Co.  75  Greg. 

Fletcher,   117  U.   S.   519,   29   L.   ed.  57,    145    Pac.    671.      See    §    3796a 

934,  6  Sup.  Ct.  837.  herein. 

^^  So  lield  in  IMaekintosh  v.  Marsh-  ^^  Rumford  Falls  Paper  Co.  v.  Fi- 

all.  11  Mees.  &  W.  116,  12  L.  J.  Ex.  delity  &  Casualty  Co.  92  Me.  574,  43 

337,  63  R.  R.  531.  Atl.  503. 

1^  Holmes  v.  Davenport,  18  N.  Y.  ^^L.   Black   Co.  v.   London    Guar- 

Supp.  56.  antee  &  Acc'dt  Co.  144  N.  Y.  fcjupp. 

"  Bridal   Veil    Lumbering    Co.   v.  424,  159  App.  Div.  186. 
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insurers.^"  Sailing  orders,  though  not  given  to  the  underwriters, 
are  held  admissible  to  show  the  destination  of  the  ship ;  ^  and  it  is 
also  held  that  where  the  insurance  is  upon  a  certain  voyage  and 
the  vessel  has  started  upon  a  route  which  is  also  that  of  another 
voyage,  that  evidence  consisting  of  entries  in  her  log-book,  her 
charter-party,  the  instructions  to  the  master,  and  bills  of  lading 
are  admissible  to  show  the  voyage  she  made.^  A  license  is  held 
to  be  prima  facie  evidence  that  a  vessel  has  started  upon  the  voyage 
as  covered  by  the  policy  when  she  has  set  forth  from  her  port  of 
outfit.'  Where  defendant  pleaded  cancelation,  and  it  was  shown 
that  cancelation  depended  largely  upon  the  acts  of  the  defendant's 
agents,  evidence  by  the  plaintiff  of  acts  and  statements  by  him  was 
held  admissible.*  Again,  the  defendants  may  show  in  an  action 
by  a  member  of  a  society  for  benefits  claimed  to  be  due  that  he 
was  never  examined  by  the  medical  examiner  as  required  by  the 
rules.^  And  it  is  held  that  evidence  may  be  given  by  the  insured 
which  is  explanatoiy  of  inquiries  by  the  defendant,  though  it  is 
hearsay.®  Again,  postmarks  upon  letters  when  proved  are  held  to 
be  admissible  as  showing  that  they  were  in  the  office  designated.' 
and  at  the  dates  named.^ 

§  3836.  Other  cases  of  inadmissibility  of  evidence. — Evidence 
which  simply  prejudices  the  mind  of  the  jury  is  not  admissible. 
Thus,  where  a  policy  Avas  upon  a  building  used  as  a  saloon  it  was 
held  inadmissible  to  show  that  the  insured  was  indigent,  or  that 
he  had  been  indicted  for  selling  liquor  without  a  license.^  After 
the  insurers  have  made  a  contract  of  insurance  they  cannot,  in 
the  absence  of  fraud  or  material  misrepresentation,  give  evidence 
showing  that  they  were  ignorant  as  to  the  manner  of  the  occupa- 
tion of  the  premises. ^^  Nor  is  evidence  that  the  rate  of  insurance 
charged  is  less  than  that  which  is  charged  on  the  same  kind  of 
risks  by  companies  in  the  vicinity  admissible  to  show  that  the 
insurers  were  ignorant  of  the  nature  of  the  insured's  business.^^ 

**•  New  York  v.  Exchange  Fixe  Ins.  ®  Jacobs  v.  National  Life  Ins.  Co. 
Co.  9  Bosw.  (N.  Y.)  424.  1  MacAr.  (8  D.  C.)  632. 

1  Houstan    v.    New    England    Ins.       '  Rex  v.  .Johnson,  7  East,  65. 

Co.  5  Pick.  (22  Mass.)  89.  ^  Rex  v.  Plumer,  Russ.  &  R.  C.  C. 

2  Hou.stan    v.    New    England    Ins.    264. 

Co.  .5  Pick.  (22  Mass.)  89.  ^  Deitz    v.    Providence- Washington 

8  Marshall  v.  Parker,  2  Camp.  69,  Ins.  Co.  31  W.  Va.  851,  13  Am.  St. 

11  R.  R.  665.  Rep.  909,  8  S.  E.  616,  s.  e.  33  W.  Va. 

4  Mallory    v.    Ohio    Farmers'    Ins.  526,  25  Am.  St.  Rep.  908,  11  N.  E. 

Co.  90  Mich.  112,  51  N.  W.  188.  50. 

^  Baltimore     &     Ohio     Employees'  ^°  Audobon  v.  Excelsior  Ins.  Co.  27 

Relief   Assoc,   v.   Post,   122   Pa.    St.  N.  Y.  216. 

579,  9  Am.   St.  Rep.  147,  2  L.R.A.  "People's  Ins.  Co.  v.  Spencer,  53 

44, 15  All.  885.  Pa.  St.  353,  91  Am.  Dec.  217. 

6269 


§  3837  JOYCE  ON  INSURANCE 

Nor  may  insurers  show  dial  a  purUicrsliip  is  ])y  reason  of  nonconi- 
j)liance  with  the  law  a  general  partnership  and  not  a  limited  one, 
as  claimed  by  the  members  thereof.^^  To  ascertain  the  age  of  a 
house  evidence  of  the  age  of  tlie  materials  used  is  held  not  admis- 
.^iblc  to  show  liow  old  tlic  house  is.^^  Where  in  an  action  upon  a 
uuUual  benefit  certilieate  it  api)eared  that  the  member  had  been 
expelled  by  the  tribunal  of  the  society,  evidence  that  at  the  time 
the  expulsion  took  place  the  insured  was  sick  with  the  fatal  disease 
from  which  he  died  was  held  inadmissible,  it  being  unaccompanied 
by  any  oiler  to  show  that  the  order  was  trying  to  expel  him  because 
he  was  sick,  and  for  the  purpose  of  avoiding  the  payment  of  his 
benefit  certificate,  and  there  being  nothing  in  the  record  or  in  the 
terms  of  the  ])rop()sitions  of  law  submitted  to  the  court  to  indicate 
that  the  case  was  tried  upon  any  such  theory.^*  Where  the  insured 
made  his  application  for  insurance  subsequent  to  an  application 
for  a  pension,  affidavits  of  third  parties  taken  at  the  time  of  the 
application  for  the  pension  containing  statements  as  to  insured's 
health  at  that  time  are  inadmissible  in  an  action  on  the  policy,  it 
not  ai)pcaring  that  insured  procured  such  affidavits  or  knew  of  their 
contents. ^^ 

§  3837.  Evidence:  general  matters. — The  rules  of  evidence  can- 
not be  changed  by  a  provision  in  the  policy  that  the  evidence  of  the 
injury  causing  death  shall  be  "direct  and  affirmative."  ^^  If  the 
policy,  applications,  and  receipts  indicate  that  the  policy  was  issued 
to  the  insured  upon  his  own  life,  and  that  he  has  chosen  to  make 
certain  persons  beneficiaries,  evidence  that  the  assessments  were 
paid  by  the  beneficiaries  is  not  sufficient  to  rebut  such  showing.^''' 
If  the  insured  seeks  to  recover  damages  for  vexatious  delays  in  the 
payment  of  the  amount  due  upon  the  policy,  he  must  show  that  no 
reasonable  ground  existed  for  contesting  the  amount  or  validity  of 
the  claim. ^^  Rules  of  evidence  may  be  changed  or  prescribed  by 
the  legislature,  but  they  cannot  be  created  so  as  to  operate  retro- 
spectively.^^ Where  in  an  action  upon  an  insurance  policy  suit  is 
brought  in  the  name  of  the  insured  lor  the  use  of  others,  such  fact 

^^  Clement     v.     Britisli     American  ^^  Reynolds  v.   Equitable  Accident 

Assur.   Co.  141  Mass.   298,  5  N.   E.  Assoc.  1  N.  Y.  St.  Rep.  738. 

847.  "Fairchild    v.    Northeastern    Mu- 

13  Phoenix  Ins.   Co.  v.  Pickel,  119  tual  Life  Ins.  Assoc.  51  Vt.  613. 

Ind.  155,  12  Am.  St.  Rep.  393,  21  N.  ^^  Mack   v.   Lancashire  Ins.   Co.   2 

E.  546.  McCrary   (U.  S.  C.  C.)   211,  4  Fed. 

1^  Croak  V.   High   Court  Indepen-  59. 

dent  Order  of  Foresters,  162  111.  298,  ^^  Hope  Mutual  Ins.  Co.  v.  Flynn, 

44  N.  E.  525.  38  Mo.  483,  90  Am.  Dec.  438. 

15  Mutual   Life  Ins.   Co.  v.   Selbv, 
72  Fed.  980,  19  C.  C.  A.  331. 
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is  immaterial,  and  proof  of  the  assignment  of  the  policy  i?  also 
immaterial  and  not  prejudicial  to  defendant.^*^ 

§  3838.  Competency  of  witnesses. — The  rule  as  to  the  compe- 
tency of  members  of  a  corporation  as  witnesses  is  modified  to  a 
great  extent  by  statutes.  In  some  states  all  disqualifications  are 
removed.  In  those  where  an  interest  disci[ualifies  it  is  held  that 
it  must  be  an  interest  in  the  event  of  the  suit  on  trial,  and  not 
merely  in  the  question  to  be  decided.^  Again,  it  has  been  held  that 
where"^  the  president  and  secretary  of  an  insurance  company  are 
not  stockholders,  that  they  are  competent  witnesses.^  So  the  captain 
of  the  boat  at  the  time  of  the  loss  is  held  to  be  a  competent  witness. 
.since  his  interest  is  said  to  be  too  indirect  and  remote  to  disqualify 
him."  So  also  is  the  pilot,  if  on  board  when  the  loss  occurred, 
competent  to  prove  the  loss,*  and  a  stevedore  employed  to  stow  a 
cargo  has  been  held  a  competent  witness  to  prove  that  it  has  been 
properly  stowed.^  Again,  in  an  action  upon  a  policy  on  goods  the 
supercargo  who  had  a  share  in  the  profits  was  held  a  competent 
witness,^  and  in  an  action  upon  a  fire  policy  issued  to  the  mortgagor 
of  property  the  mortgagee  was  held  a  competent  witness.''  But  a 
person  is  not  competent  to  testify  as  to  the  condition  of  a  vessel 
or  a  part  thereof  when  he  has  made  no  examination.^  If  a  policy 
is  void  as  against  public  policy  both  as  to  assured's  administration 
and  the  assignee  of  the  policy  said  administrator  cannot  by  joining 
such  assignee  as  defendant  deprive  assured  of  the  benefit  of  his 
testimony  for  while  he  cannot  testify  for  himself  as  to  any  trans- 
action had  with  decedent  he  may  testify  for  the  insurer ;  as  between 
it  and  the  administrator  he  does  not  testify  for  himself.^ 

20  Fireman's  Ins.   Co.   v.   Barusch,    276,  pt.  1.     See  also  Hicks  v.  Fitz- 
161  111.  629,  44  N.  E.  285.  simmons,    1    Wash.    (U.    S.    C.    C.) 

1  Ferine  v.  Grand  Lodge,  48  Minn.    279.  Fed.  Cas.  No.  6,460. 

82,  50  N.  W.  1022,  21  Ins.  L.  J.  213.  *  Vairan  v.  Canal  Ins.  Co.  10  Ohio, 

As  to  ofiBoers,  see  United  States  Ins.  223. 

Co.  V.  Johns,  4  Ball.   (4  U.  S.)  412,  ^  Raskin   v.   American   Ins.    Co.   1 

1  L.  ed.  888;  Philadelphia  Ins.   Co.  Hall   (N.  Y.)   682. 

V.   Washington   Ins.   Co.   23   Pa.   St.  ^  Robertson  v.  French,  4  East.  130. 

250.      As    to    agents,    see    Ruan    v.  4  Esp.  246,  7  R.  R.  535,  14  Eng.  Rul. 

Gardner,  1  Wash.  (U.  S.  C.  C.)  145,  Cas.  1. 

Fed.    Cas.    No.    12,100;    Mackey    v.  '''Columbia   Ins.   Co.   v.   Lawrence, 

Rhinelander,  1  Johns.   Cas.   (K  Y.)  10  Pet.  (35  U.  S.)  507,  9  L.  od.  512. 

408;  Insurance  Co.  of  North  Amer-  ^  Voison     v.     Commercial    Mutual 

ica  V.  Brim,  111  Ind.  281,  12  N.  E.  Ins.  Co.  62  Hun  (N.  Y.)  4.  16  N.  Y. 

315.  Supp.  410,  41  N.  Y.  St.  Rep.  884. 

2  National  Fire  Ins.  Co.  v.  Crane.  ^  Branley's   Admr.    v.    Wasliiiigtoti 
16  Md.  260,  77  Am.  Dec.  289.  Life  Ins.  Co.  122  Kv.  402,  5  L.IJ.A. 

3  Ruan   V.   Gardner,   1   Wash.'  (C.  (N.S.)   747,  92  S.  W.  17,  35  Ins.  L. 
C.)  145,  Fed.  Cas.  No.  12,100;  How-  J.  498. 

ell  V.   Cincinnati  Ins.   Co.,  7   Ohif). 
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APPENDIX  A. 

FEDERAL  WAR  RISK  INSURANCE  STATUTES. 

Chapter  293. — An  Act  to  authorize  the  establishment  of  a  Bureau  of  War 
Risk  Insurance  in  the  Treasury  Department. 

Preainhle. 

Whereas  the  foreign  commerce  of  the  United  States  is  now  greatly  impeded 
and  endangered  through  the  absence  of  adequate  facilities  for  the  insurance 
of  American  vessels  and  their  cargoes  against  the  risks  of  war;  and 

Whereas  it  is  deemed  necessary  and  expedient  that  the  United  States  shall 
temporarily  provide  for  the  export  shipping  trade  of  the  United  States  adequate 
facilities  for  the  insurance  of  its  commerce  against  the  risks  of  war: 
War  Bisk  Bureau — Created  in    Treasury  Department— Director. 

Therefore  be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  there  is  established  in 
the  Treasury  Department  of  a  bureau  to  be  known  as  the  Bureau  of  War  Risk 
Insurance,  the  director  of  which  shall  be  entitled  to  a  salary  at  the  rate  of 
.^5,000  per  annrun. 
To  insure  American  vessels  against  war  losses. 

Sec.  2.  That  the  said  Bureau  of  War  Risk  Insurance,  subject  to  the  general 
direction  of  the  Secretary  of  the  Treasury,  shall,  as  soon  as  practicable,  make 
provisions  for  the  insurance  by  the  United  States  of  American  vessels,  their 
freight  and  passage  moneys,  and  cargoes  shipped  or  to  be  shipped  therein, 
against  loss  or  damage  by  the  risks  of  war,  whenever  it  shall  appear  to  the 
Secretary  tiiat  American  vessels,  shippers,  or  importers  in  American  vessels 
are  unable  in  any  trade  to  secure  adequate  war  risk  insurance  on  reasonable 
terms. 
Policy  and  premiums — Rates — Proceeds  of  pre\niums. 

Sec.  3.  That  the  Bureau  of  War  Risk  Insurance  with  the  approval  of 
the  Secretary  of  the  Treasury  is  hereby  authorized  to  adopt  and  publish 
a  form  of  war  risk  policy,  and  to  fix  reasonable  rates  of  premium  for  the 
insurance  of  American  vessels,  tlieir  freight  and  passage  moneys  and  cargoes 
against  war  risks,  which  rates  shall  be  subject  to  such  change,  to  each 
port  and  for  each  class,  as  the  Secretary  shall  find  may  be  required  by  the 
circumstances,  'llie  proceeds  of  tlie  aforesaid  premiums  when  received  shall 
be  covered  into  the  Treasury  of  the  United  States. 
Jovce  Ins.  Vol.  V.— 393.         6273 
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Jltgiiltilions  ttitlhtirizcil. 

Sec.  4.     That  tlio  IJvuoaii  of  War  Risk  Insurance,  with  the  approval   of  the 
Secretary   of  the  Treut;urv,   shall    have  power  to  make   any   and   all   rules   and 
regulations  necessary  for  carrying  out   the  pmposes  of  this  Act. 
Ailvisorif  Hoard  ci^tablisJtcd—Dutivs— District  courts  to  decide  distufrcc- 

incnis  in  claims  for  losses. 

Sec.  5.  That  (he  Seirctary  of  the  Treasury  is  avithorized  to  estahlish  an 
advisory  hoard,  to  consist  of  three  members  skilled  in  the  practices  of  war 
risk  insuranee.  for  the  purpose  of  assisting  the  Bureau  of  War  Risk  Insurance 
in  fixing  rates  of  premium  and  in  adjustment  of  claims  for  losses,  and  generally 
ill  carrying  out  the  purposes  of  this  Act;  the  compensation  of  the  members  of 
.-aid  board" to  be  determined  by  the  Secretary  of  the  Treasury,  but  not  to  exceed 
$25  a  day  each,  while  actually  employed.  In  the  event  of  a  disagreement  as 
to  the  claim  for  losses,  or  amount  thereof,  between  the  said  bureau  and  the 
parties  to  such  contract  of  insurance,  an  action  on  the  claim  may  be  brought 
against  the  United  States  in  the  District  Court  of  the  United  States,  sitting 
in  admiralty,  in  the  district  in  which  the  claimant  or  his  agent  may  reside. 
l'((!/tncnt  of  claims  hy  director — Adjustments,   etc. 

Sec.  C.  That  the  Director  of  the  Bureau  of  War  Risk  Insurance,  upon  the 
adjustment  of  any  claims  for  losses  in  respect  of  which  no  action  shall  have 
heen  begun,  shall,  on  approval  of  the  Secretary  of  the  Treasury,  promptly  pay 
such  claim  for  losses  to  tiic  party  in  interest;  and  the  Secretary  of  the  Treasury 
is  directed  to  make  provision  for  the  speedy  adjustment  of  claims  for  losses 
:>nd  also  for  the  piompt  notification  of  parties  in  interest  of  the  decisions  of 
the  bureau  on  their  claims. 
Appropriation  for  pat/intf  losses. 

Sec.  7.     That  for  the  purpose  of  paying  losses  accruing  under  the  provisions 
of  this  Act  there  is  hereby  appropriated,  out  of  any  money  in  the  Treasury  of 
the  United  States  not  otherwise  appropriated,  the  sum  of  .$5,000,000. 
Appropriation  for  salaries,  etc. 

Sec.  8.  That  there  is  hereby  appropriated,  for  the  purpose  of  defraying  the 
expenses  of  the  establisliment  and  maintenance  of  the  Bureau  of  War  Risk  In- 
surance, including  the  payment  of  salaries  herein  authorized  and  other  per- 
sonal services  in  the  District  of  Columbia,  out  of  any  money  in  the  Treasury 
of  the  United  States  not  otherwise  appropriated,  the  sum  of  $100,000. 

Suspension   of  act  when  necessity  ceases— Outstanding  claims   not  af- 
fected— Period  for  final  adjustment. 

Sec.  9.  That  the  President  is  authorized  whenever,  in  his  judgment,  the 
necessity  of  further  war  insurance  by  the  United  States  shall  have  ceased  to 
exist,  to  suspend  operations  of  this  Act  in  so  far  as  it  authorizes  insurance  by 
the  United  States  against  loss  or  damage  by  risks  of  war,  which  suspension 
shall  be  made,  at  any  event,  within  two  years  after  the  passage  of  this  Act, 
but  shall  not  affect  any  insurance  outstanding  at  the  time  or  any  claims- pend- 
ing adjustment.  For  the  purpose  of  the  final  adjustment  of  any  such  out- 
standing insurance  or  claims,  tlie  Bureau  of  War  Risk  Insurance  may,  in  the 
discrtti(;n  of  the  President,  be  continued  in  existence  a  further  period  not 
exceeding  one  year. 
Statement  to  Congress. 

See.  10.     That  a  detailed  statement  of  all  expenditures  under  this  Act  and 
of  all  receipts  hereunder   shall  be  submitted  to  Congress  at  the  beginning  of 
each  regular  session. 
In  effect  immediately. 

Sec.  11.  That  this  Act  shall  take  effect  from  and  after  its  passage. 

Approved,  September  2,  1914. 

Tlie  above  Act  was  amended  by  c.  32,  U.  S.  Stats.  1915-16,  p.  514,  by  Act 
approved  Aug.  11,  1916,  so  as  to  require  suspension  of  operations  of  Act  within 
three  years  from  date  said  Act  of  Sep(oml)er  2,  1914,  was  ap)roved;  also  that 
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all  moneys  for  premiums  aud  salvage  be  covered  into  the  Treasury  to  the  credit 
of  appropriations  for  losses. 

This  last  Act  and  an  Act  approved  March  3,  1917,  were  repealed  by  the  fol- 
lowing statute: 

(United  States  Statute  1917,  p.  102.) 

An  act  to  amend  an  act  entitled  "An  Act  to  authorize  the  establishment  of 
a  Bureau  of  War  Risk  Insurance  in  the  Treasury  Department,"  approved  Sep- 
tember second,  nineteen  hundred  and  fourteen,  and  for  other  purposes. 
War  RisJc  Insurance  Bureau. 

Be  it  erKicted  by  the  Seriate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  assembled.  That  the  first  section  of  the  Act  entitled 
"An  Act  to  authorize  the  establishment  of  a  Bureau  of  War  Risk  Insurance  in 
the  Treasury  Department,"  approved  September  second,  nineteen  hundred  and 
fourteen,  is  hereby  amended  to  read  as  follows: 
Bureau  estahlisiicd  in  Treasury  Department — Director, 

"Tliat  there  is  established  in  the  Treasury  Department  a  bureau  to  be  known 
as  the  Bureau  of  War  Risk  Insurance,  the  director  of  which  shall  be  entitled 
to  a  salary  at  the  rate  of  $5,000  per  annum." 
Amend-rnent. 

Sec.  2.  That  section  two  of  such  Act  is  hereby  amended  to  read  as  follows: 
To  insure  American  vessels,   etc.,  against   war  losses — Personal  effects 

of  masters,  etc.,  added. 

'■Sec.  2.  That  the  said  Bureau  of  War  Risk  Insurance,  subject  to  the  general 
direction  of  the  Secretary  of  the  Treasury,  shall,  as  soon  as  practicable,  make 
provisions  for  the  insurance  by  the  United  States  of  American  vessels,  their 
freight  and  passage  moneys,  cargoes  shipped  or  to  be  shipped  therein,  and 
personal  effects  of  the  masters,  officers,  and  crews  thereof  against  loss  or  dam- 
age by  the  risks  of  war,  whenever  it  shall  appear  to  the  Secretary  that  Amer- 
ican vessels,  shippers  or  importers  in  American  vessels,  or  the  masters,  officers, 
or  crews  of  such  vessels,  are  unable  in  any  trade  to  secure  adequate  war-risk 
insurance  on  reasonable  terms. 

Insurance  against  loss  of  life,  injury,  etc.,  of  creiv— Compensation  dur- 
ing capture. 

"The  Bureau  of  War  Risk  Insurance,  subject  to  the  general  direction  of  the 
Secretary  of  the  Treasury,  shall,  as  soon  as  practicable,  make  provisions  for  the 
insurance  by  the  United  States,  as  further  provided  in  section  three  a,  of 
masters,  officers,  and  crews  of  American  merchant  vessels  against  loss  of  life 
or  personal  injury  by  the  risks  of  war,  and  for  compensation  during  detention 
following  capture  by  enemies  of  the  United  States  whenever  it  shall  appear  to 
the  Secretary  that  in  any  trade  the  need  for  such  insurance  exists." 

Sec.  3.     That  there  is  hereby  added  to  such  Act  a  new  section,  to  be  known 
as  section  two  a,  to  read  as  follows : 
Reinsurance   of  vessels,  etc.,   of  friendly  nations— Reinsure   American 

vessels  with  allied  governments. 

"Sec.  2a.  That  the  Bureau  of  War  Risk  Insurance,  with  the  approval  of 
the  Secretary  of  the  Treasury,  is  hereby  authorized  to  make  provisions  for  the 
reinsurance  by  the  United  States  of  vessels  of  foreign  friendly  flags  or  their 
cargoes,  or  both,  when  such  vessels  or  their  cargoes  are  insured  by  the  Govern- 
ment of  any  country  which  is  at  war  with  an  enemy  of  the  United  States;  and, 
further,  to  reinsure  with  the  Governments  of  any  countries  which  are  at 
war  with  an  enemy  of  the  United  States  American  vessels  and  their  cargoes." 

Ametidment. 

Sec.  4.  That  section  three  of  such  Act  is  hereby  amended  to  read  as  follows: 
Policies    and    premiums    authorised— Rates— Proceeds    from    premiums 

and  salvaqe — neappropriated  for  losses,  etc, 

"Sec.  3.  That  the  Bureau  of  War  Risk  Insurance,  with  the  approval  of  the 
Secretary  of  the  Treasury,  is  hereby  authorized  to  adopt  and  publish  forms  of 
war-risk  policies  and  to  fix  reasonable  rates  of  premium  for  the  ])olieies  wliich 
it  is  authorized  to  issue  under  this  Act.  which  rates  shall  be  suljject  to  such 
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change  to  each  port  and  for  each  rlass  as  tlu'  Socri-tary  shall  liiul  may  be  re- 
quired by  the  cireiuuslaiuos.  All  procccils  of  the  aforesaid  preuiiiim  and  from 
jialvago  which  have  been  or  are  lierealler  received  shall  be  covered  into  the 
Treasury  of  the  United  States  to  the  credit  of  the  Bureau  of  \Var  Risk  Insur- 
ance, and  in  addition  to  all  other  a})propriatious  made  under  this  Act  are 
hereby  permanently  appropriated  for  tiie  purpose  of  paying  losses  and  return 
premiums  accruing  imder  this  Act." 

iSec.  5.     That  there  is  hereby  added  to  such  Act  a  now  section,  to  be  known 
as  section  three  a,  to  read  as  follows: 
Oivncr  to  impure  master,  etc.,  uyaiii^t  loss  of  life,  etc. 

"bee.  3a.  That  whenever  it  shall  appear  to  the  Secretary  of  the  Treasury 
that  the  elfecting  of  such  insiu'ance  is  desirable  in  the  national  interest  in  the 
case  of  vessels  engaged  in  any  trade,  tlie  owner  of  every  American  merchant 
vessel  engaged  in  sucli  trade  shall  insure  tiie  master,  ollicers,  and  crew  of  such 
vessel  against  loss  of  life  or  personal  injury  from  war  risks  as  well  as  for 
compensation  during  detention  by  an  enemy  of  the  United  States  following 
capture. 

Mantlet'  of  ituiufance. 

"Such  insurance  shall  be  effected  either  with  the  Bureau  of  War  Risk  Insur- 
ance or  in  insurance  companies,  and  on  terms  satisfactory  to  the  Secretary  of 
the  Treasury. 

policies  authorised. 

"Such   insurance   shall   provide,   and   the   Bureau   of   War    Risk   Insurance   is 
authorized  to  write  policies  so  providing — ■ 
Death,    permanent    disability,    etc.,    payments — Computation    of   rates — 

Limit. 

"(a)  In  case  of  death,  permanent  disability  which  prevents  the  person  in- 
jured from  performing  any  and  every  kind  of  duty  pertaining  to  his  occupation, 
or  the  loss  of  both  hands,  .both  arms,  both  feet,  both  legs,  or  both  eyes,  or  any 
two  thereof,  for  the  payment  of  an  amount  equivalent  to  one  year's  earnings, 
or  to  twelve  times  the  monthly  earnings  of  the  insured,  as  fixed  in  the  articles 
for  the  voyage  (hereinafter  referred  to  as  the  principal  sum),  but  in  no  case 
shall  such  amount  be  more  than  $5,000  or  less  than  .$1,500; 
Specified  disahilities — Rates. 

"(b)  In  case  of  any  of  the  following  losses,  for  the  payment  of  the  percentage 
of  the  principal  sum  indicated  in  the  following  tables: 

"One  hand,  fifty  per  centum ; 

"One  arm,  sixty-ttve  per  centum; 

"One  foot,  fifty  per  centum ; 

"One  leg,  sixty-five  per  centum; 

"One  eye,  forty-five  per  centum; 

"Total  destruction  of  hearing,  fifty  per  centum; 

Other  losses. 

"That  the  Bureau  of  War  Risk  Insurance  may  include  in  its  policy  under- 
takings to  pay  specified   percentages  of  the  principal  sum  for  other  losses  or 
disabilities;  and 
Rates  d\inng  detention  after  capture. 

"(c)  In  case  of  detention  by  an  enemy  of  the  United  States,  following  cap- 
ture, for  the  payment  during  the  continuance  of  such  detention  of  compensa- 
tion at  the  same  rate  as  the  earnings  of  the  insured  immediately  preceding  such 
detention,  to  Ije  determined  in  substantially  the  same  manner  as  provided  in 
subdivision   (a)   of  this  section. 

Aggregate  limited. 

"The  aggregate  payments  imder  this   section   in   respect  to  any  one  person 
shall  not  exceed  the  amount  of  the  principal  siun. 
Payments  restricted. 

"Payments  provided  for  in  this  section  shall  be  made  only  to  the  master, 
oflQcer,  or  member  of  the  crew  concerned,  except  that  a  payment  for  loss  of 
life  shall  be  made  to  the  estate  of  the  insured  for  distribution  to  his  family 
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free  from  liability  of  debt,  and  payment  on  account  of  detention  by  an  enemy 
following  capture  shall  be  made  to  dependents  of  the  person  detained,  if  desig- 
nated by  him. 
Time  limit  for  presenting  claims. 

"No  claim  under  this  section  shall  be  valid  unless  made  by  the  master, 
officer,  or  member  of  the  crew  concerned,  or  his  estate,  or  a  person  designated 
under  this  section,  within  two  years  after  the  date  on  which  the  President  sus- 
pends the  operations  of  this  Act  in  so  far  as  it  authorizes  insurance  by  the 
United  States." 

Sec.  6.     That  there  is  hereby  added  to  such  Act  a  new  section  to  be  known 
as  section  three  b,  to  read  as  follows: 
Insurance  if  otcnev  neglects— Liahilittj  of  owner,  penalty,  etc. 

'•Sec.  3b.  That  in  the  event  of  failure  of  the  owner  of  any  vessel. to  effect 
insurance  of  the  master,  officers,  and  crew  of  such  vessel  prior  to  sailing,  in 
accordance  with  section  three  a  of  this  Act,  the  Secretary  of  the  Treasury  is 
hereby  authorized  to  effect  such  insurance  with  the  Bureau  of  War  Risk  Insur- 
ance at  the  expense  of  the  owner  of  such  vessel,  and  the  latter  shall  be  liable 
for  such  expense  and,  in  addition,  to  a  penalty  of  not  exceeding  $1,000.  The 
amount  of  such  premium,  with  interest  and  of  the  penalty  and  of  all  costs, 
.shall  be  a  lien  on  the  vessel." 
Amendment. 

Sec.  7.     That  section  five  of  such  Act  is  hereby  amended  to  read  as  follows: 
Advisory     hoard    established— Duties — Compensations-Additional    mem- 
hers  for  death,   etc.,   claims— Determination  of  disagreements  hy  ad- 
miralty courts. 

"Sec.  5.  That  the  Secretary  of  the  Treasury  is  authorized  to  establish  an 
advisory  board,  to  consist  of  three  members  skilled  in  the  practices  of  war-risk 
insurance,  for  the  purpose  of  assisting  the  Bureau  of  War  Risk  Insurance  in 
fixing  rates  of  premium  and  in  adjustment  of  claims  for  losses,  and  generally 
in  carrying  out  the  purposes  of  this  Act;  the  compensation  of  the  members 
of  said  board  to  be  determined  by  the  Secretary  of  the  Treasury,  but  not  to 
exceed  $20  a  day  each,  while  actually  employed.  He  is  likewise  authorized  to 
appoint  two  persons  skilled  in  the  practices  of  accident  insurance  for  the  pur- 
pose of  assisting  the  Bureau  of  War  Risk  Insurance  in  the  adjustment  of  claims 
for  death,  personal  injury,  or  detention;  the  compensation  of  the  persons  so 
appointed  to  be  determined  by  the  Secretary  of  the  Treasury,  but  not  to  exceed 
$20  a  day  each,  while  actually  employed.  In  the  event  of  disagreement  as  to 
the  claim  for  losses,  or  amount  thereof,  between  the  said  bureau  and  the  par- 
ties to  such  contract  of  insurance,  an  action  on  the  claim  may  be  brought 
against  the  United  States  in  the  district  court  of  the  United  States,  sitting 
in  admiralty,  in  the  district  in  which  the  claimant  or  his  agent  may  reside." 

Sec.  8.     That  there  is  hereby  added  to  such  Act  a  new  section  to  be  known 
as  section  five  a,  to  read  as  follows: 
Restriction  on  paying  for  services  hy  attorneys. 

"Sec.  5a.  No  claim  agent  or  attorney  shall  be  entitled  to  receive  any  compen- 
sation whatever  for  services  in  the  collection  of  claims  against  the  Bureau  of 
War  Risk  Insurance  for  death,  personal  injury,  or  detention,  except  when  pro- 
ceedings are  taken  in  accordance  with  section  five  in  a  district  court  of  the 
United  States,  in  which  case  the  judge  shall,  as  a  part  of  his  determination  and 
order,  settle  and  determine  the  amount  of  compensation  not  to  exceed  ten  per 
centum  of  amount  recovered,  to  be  paid  by  the  claimant  on  behalf  of  whom 
such  proceedings  are  instituted  to  his  legal  adviser  or  advisers,  and  it  shall 
be  unlawful  for  any  lawyer  or  other  person  acting  in  that  behalf  to  ask  for, 
contract  for,  or  receive  any  larger  sum  than  the  amount  so  fixed." 
Amendment. 

Sec.  9.     That  section  seven  of  such  Act  is  hereby  amended  to  read  as  follows: 

Appropriation  for  paying  of  losses,  etc.,  increased. 

•     "Sec.  7.     That  for  the  purpose  of  paying  losses  and  return  premiums  accru- 
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iug  under  the  provisions  of  this  Act  there  is  horoltj-  appropriated  out  of  any 
money  in  the  Treasury  of  the  United  States  not  otherwise  appropriated,  the 
sum  of  $50,000,000." 
Aincndmettt. 

See.  10.  That  seetion  eight  of  such  Act  ia  hereby  anientled  to  read  as  follows: 
AppropHatioti  for  ISiirt'Ou  salaries  and  expenses, 

"See.  8.  Tlial  thoro  is  lioreliy  appropriated,  for  the  purpose  of  defraying  the 
expenses  of  the  establishment  ami  mainteiiance  of  the  Bureau  of  War  Risk 
Insurance,  including  tiie  payment  of  salaries  herein  authorized  and  other  per- 
sonal services,  and  for  the  pureiiase  of  necessary  books  of  reference,  periodicals, 
etc.,  that  nmy  be  paid  for  in  advance  out  of  any  money  in  the  Treasury  of  the 
United  States  not  otherwise  appropriated,  the  sum  of  $250,000." 
Amendment. 

Sec.  11.     That  section  nine  of  such  Act  is  hereby  amended  to  read  as  follows: 
Suspension  of  Act   iclten    neeessity  ceases — Outstanding  claims  not  af- 
fected— Continnance  of  Bureau. 

■'Sec.  9.  That  the  President  is  authorized  whenever  in  his  judgment  the  neces- 
sity of  further  war  insurance  by  the  United  States  shall  have  ceased  to  exist 
to  suspend  tlie  operation  of  the  Act,  in  so  far  as  it  authorizes  insurance  by 
the  United  States  against  loss  or  damage  by  risks  of  war,  which  suspension 
shall  be  made,  in  any  event,  within  four  years  after  the  passage  of  this  Act, 
but  shall  not  aifect  any  insurance  outstanding  at  the  time  or  any  claims  pend- 
ing adjustment.  For  the  purpose  of  the  final  adjustment  of  any  such  outstand- 
ing insurance  or  claims,  the  Bureau  of  War  Risk  Insurance  may,  in  the  dis- 
eretion  of  the  President,  be  continued  in  existence  a  further  period  not  exceed- 
ing three  years." 
Former  amendments  repealed. 

Sec.  12.  That  the  Act  entitled  "An  Act  to  amend  an  Act  entitled  'An  Act 
to  authorize  the  establishment  of  a  Bureau  of  War  Risk  Insurance  in  the 
Treasury  Department,'  approved  September  second,  nineteen  hundred  and  four- 
teen," approved  August  eleventh,  nineteen  hundred  and  sixteen,  and  the  Act 
entitled  "An  Act  to  amend  an  Act  entitled  'An  Act  to  authorize  the  establish- 
ment of  a  Bureau  of  War  Risk  Insurance  in  the  Treasury  Department,'  ap- 
proved September  second,  nineteen  hundred  and  fourteen,"  approved  Marclr 
third,  nineteen  hundred  and  seventeen,  are  hereby  repealed. 

Approved,  June  12,  1917. 

The  Act  of  September  2,  1914,  was  also  amended  by  c.  105,  U.  S.  Stat.  1917, 
p.  398,  approved  Oct.  6,  1917;— 

Art.  I  of  said  statute  provides  generally  as  to  said  Bureau  established  in  the 
Treasury  Department;  the  Director;  creations  of  divisions;  Commissioner  for 
each;  new  sections  etc.  Sec.  12  provides  that  sections  2  to  7  of  the  Act  of 
1914,  "shall  be  construed  to  refer  only  to  the  Division  of  Marine  &  Seaman's 
Insurance:" — 

Art.  II  covers  Allotments  and  Family  Allowances  and  applies  to  all  enlisted 
men  in  the  military  or  naval  forces  of  the  United  States. 

Art.  Ill  covers  compensation  for  death  or  disability  resulting  from  personal 
injury  or  disease  contracted  in  the  line  of  duty  by  any  commissioned  officer 
(U-  enlisted  man  or  by  any  member  of  the  Army  Nurse  Corps  (female)  or  of 
the  Navy  Nurse  Corps  (female)  when  employed  in  the  service  under  tlie  War 
Department  or  Navy  Department. 

Art.  IV  covers  insurance,  wliich  is  granted  to  all  persons  in  service  under 
War  or  Navy  Department,  upon  application,  etc.l 


''■  As  to  National  Ilualth  Insurance  of  Officers,  Warrant  Officers  and  Soldiers  .see 
.Manual  Kinersrency  I>esislatiou  1914  (Great  Britain.  Published  by  Authority)'  nn 
193  et  seq. ;  National  Insurance  Act  1911,  (1  &  2  Geo.  V.,  c.  55)  as  "amd.  by  National 
Ins.  (Navy  and  Army)  Act  1914. 
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Instructions   Regarding   Insurance    of    Masters,   Officers,   and   Members    of   the 
Crews  of  American  Merchant  Vessels. 

Department  of  State,  June  19,  1917. 
Amendments  of  June  12,  1917,  to  the  act  of  Congress  approved  September  2, 
1914,  establishing  a   Bureau  of  War  Risk  Insurance   in  the   Treasury   Depart- 
ment   are  uublislied  for  the  information  and  guidance  of  all  concerned. 

^  ROBERT  LANSING, 

Secretary  of  8tate 


The  Bureau  of  War  Risk  Insurance,  subject  to  the  general  direction  of  the 
Secretary  of  the  Treasury,  shall,  as  soon  as  practicable,  make  provisions  for  the 
insurance  by  the  United  States,  as  further  provided  in  section  three  a,  of 
masters,  officers,  and  crews  of  American  merchant  vessels  against  loss  of  life 
or  personal  injury  by  the  risks  of  war,  and  for  compensation  during  detention 
following  capture  by  enemies  of  tlie  United  States  wlienever  it  shall  appear  to 
the  Secretary  that  in  any  trade  the  need  for  such  insurance  exists. 

Sec.  3a.  That  whenever  it  shall  appear  to  the  Secretary  of  the  Treasury 
that  the  effecting  of  such  insurance  is  desirable  in  the  national  interest  in  the 
case  of  vessels  engaged  in  any  trade,  the  owner  of  every  American  merchant 
vessel  engaged  in  such  trade  shall  insure  the  master,  officers,  and  crew  of  such 
vessel  against  loss  of  life  or  personal  injury  from  war  risks  as  well  as  for 
compensation  during  detention  by  an  enemy  of  the  United  States  following 
capture. 

Such  insurance  shall  be  effected  either  with  the  Bureau  of  War  Risk  insur- 
ance or  in  insurance  companies,  and  on  terms  satisfactory  to  the  Secretary  of 
the  Treasury. 

Such  insurance  shall  provide,  and  thie  Bureau  of  War  Risk  Insurance  is 
authorized  to  write  policies  so  providing — 

(a)  In  case  of  death,  permanent  disability  which  prevents  the  person  injured 
from  performing  any  and  every  kind  of  duty  pertaining  to  his  occupation,  or 
the  loss  of  botli  hands,  both  arms,  both  feet,  both  legs,  or  both  eyes,  or  any 
two  thereof,  for  the  payment  of  an  amount  equivalent  to  one  year's  earnings, 
or  to  twelve  times  the  monthly  earnings  of  the  insured,  as  fixed  in  the  articles 
for  the  voyage  (hereinafter  referred  to  as  the  principal  sum),  but  in  no  case 
shall  such  amount  be  more  than  $5,000  or  less  than  $1,-500; 

(6)    In  case  of  any  of  the  following  losses,  for  the  payment  of  the  percentage 
of  the  principal  sum  indicated  in  the  following  tables: 
One  hand,  fifty  per  centum; 
One  arm,  sixty -five  per  centum; 
One  foot,  fifty  per  centum; 
One  leg,  sLxty-five  per  centum; 
One  eye,  forty-five  per  centum; 
Total  destruction  of  hearing,  fifty  per  centum. 

That  the  Bureau  of  War  Risk  Insurance  may  include  in  its  policy  under- 
takings to  pay  specified  percentages  of  the  principal  sum  for  other  losses  or 
disabilities;  and 

(c)  in  case  of  detention  by  an  enemy  of  the  United  States,  following  capture, 
for  the  payment  during  the  continuance  of  such  detention  of  compensation  at 
the  same  rate  as  the  earnings  of  the  insured  immediately  preceding  such 
detention  to  be  determined  in  substantially  the  same  manner  as  provided  in 
subdivision    (a)    of  this  section. 

The  aggregate  payments  under  tliis  section  in  respect  to  any  one  person  shall 
not  exceed  the  amount  of  the  principal  sum. 

Payments  provided  for  in  this  section  shall  be  made  only  to  the  master, 
offic<!r,  or  member  of  the  crew  concerned,  except  that  a  payment  for  loss  of 
life  shall  be  made  to  the  estate  of  the  insured  for  distribution  to  his  family 
free  from  liability  of  debt,  and  payment  on  account  of  detention  by  an  enemy 
following  capture  shall  be  made  to  dependents  of  the  person  detained,  if  desig- 
nated by  him. 
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No  claim  under  this  section  sliall  be  valid  unless  made  by  the  master,  officer, 
or  member  of  the  crew  concerned,  or  his  estate,  or  a  person  dcsi<jnated  under 
this  section,  within  two  years  after  the  date  on  which  tlie  President  suspends 
the  operations  of  this  act  in  so  far  as  it  authorizes  insurance  by  the  United 
States. 

Sec.  3b.  That  in  the  event  of  failure  of  the  owner  of  any  vessel  to  efTect 
insurance  of  the  master,  ollicers,  and  crew  of  such  vessel  prior  to  sailing,  in 
accordance  with  sect  inn  three  a  of  this  act.  the  Secretary  of  the  Treasury  is 
hereby  authorized  to  ellect  such  insurance  with  the  Bureau  of  War  Risk  Insur- 
ance at  the  exjiense  of  the  owner  of  sucli  vessel,  and  the  latter  shall  l)e  liable 
for  such  expense  and,  in  addition,  to  a  penalty  of  not  exce.edin<^  $1,001).  The 
amount  of  such  premium  with  interest  and  of  the  penalty  and  of  all  costs, 
shall  be  a  lien  on  the  vessel. 

Sec.  oa.  No  claim  agent  or  attorney  shall  be  entitled  to  receive  any  compen- 
sation whatever  for  services  in  the  collection  of  claims  against  the  Bureau  of 
War  Risk  Insurance  for  death,  persoiuil  injury,  or  detention,  except  when  pro- 
ceedings are  taken  in  accordance  with  section  tive  in  a  district  court  of  the 
I'nited  States,  in  which  case  the  judge  shall,  as  a  part  of  his  determination 
And  order,  settle  and  determine  the  amount  of  compensation  not  to  exceed  ten 
per  centum  of  the  amount  recovered,  to  be  paid  by  the  claimant  on  behalf  of 
whom  such  proceedings  are  instituted  to  his  legal  adviser  or  advisers,  and  it 
bliall  be  unlawful  for  anj^  lawyer  or  other  person  acting  in  that  behalf  to  ask 
for,  contract  for,  or  receive  any  larger  sum  than  the  amount  so  fixed. 

Form  18. 

Instructions  to  American  Consuls  Relating  to   Insurance  of  Masters,   Officers, 
and  Crews  of  American  Merchant  Vessels. 

Department  of  State,  June  19,  1911. 

1.  Tlie  Secretary  of  the  Treasury  has  put  this  law  into  effect  as  regards 
vessels  sailing  to  and  from  ports  in  Europe;  also  to  and  from  Mediterranean 
ports  in  Africa. 

(a)  In  these  circumstances  Consuls  are  directed  to  mail  to  the  Bureau  of 
War  Risk  Insurance,  Treasuiy  Department,  Washington,  D.  C,  prompt  advices 
of  the  arrivals  at  and  sailing  from  the  ports  located  in  their  district  of  Amer 
ican  merchant  vessels.  These  advices  should  state  the  ports  of  arrival  and 
departure  and  dates  of  arrivals  and  departures. 

(h)  With  the  foregoing  advices  Consuls  are  directed  to  mail  to  the  Bureau 
of  War  Risk  Insurance  a  statement  showing  the  name,  nationality,  address, 
position  occupied,  rate  of  wages  including  any  bonuses  per  month  paid  to  the 
masters,  officers,  and  crews  of  American  merchant  vessels  sailing  from  ports 
in  Europe  and  from  Mediterranean  ports  in  Africa.  On  this  statement  there 
should  also  be  noted  the  men  who  have  designated  to  whom  compensation  should 
be  paid  and  the  orders  for  such  payments  when  left  with  the  Consul  should  be 
attached  to  the  statement  before  sending  it  to  the  Bureau  of  War  Risk  In- 
surance. 

2.  It  will  be  noticed  that  the  policy  provides  that  in  the  event  of  loss  and 
claim,  if  the  master,  officer,  or  member  of  the  crew  be  abroad,  prompt  notice 
should  be  given  to  the  nearest  American  Consul  and  that  the  United  States 
shall  have  the  right  and  opportunity  to  examine  any  man  wlio  makes  a  claim 
under  a  policy  issued  by  the  Bureau  of  War  Risk  Insurance. 

(a)  In  the  event  of  Consuls  receiving  notice  of  loss  and  claim,  same  should 
be  transmitted  immediately  to  the  Bureau  of  War  Risk  Insurance. 

(b)  \n  the  event  the  notice  of  loss  l)e  for  personal  injury  described  in  sched- 
ules 2  and  3  of  the  policy  of  the  Bureau  of  War  Risk  Insurance,  consuls  are 
directed  to  ascertain  if  the  man  was  insured  under  a  policy  of  the  Bureau, 
and  if  so  to  investigate  the  cause  of  injury  and  to  arrange  for  a  physical 
examination  of  the  injured  man.  If  there  is  a  United  States  Public  Health 
Officer  located  at  the  place  where  the  injured  man  is,  then  the  arrangements 
for  physical  examination  of  the  man  should  be  made  through  such"  officer. 
Consuls  are  directed  to  report  fully  to  the  Bureau  of  War  Risk  Insurance  the 
result  of  their  investigations  and  of  the  physical  examinations  of  injured  men; 
as  well  as  the  address  of  the  injured  man,  whether  it  is  a  temporary  or  per- 
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manent  address.     In  the  event  of  its  being  a  temporary  address,  advices  should 
state  how  long  it  is  expected  the  injured  man  will  be  at  such  address. 

It  is  the  intention  of  the  instructions  contained  in  this  paragraph  not  only 
to  arrange  for  verification  of  the  claim  of  the  injured  man  but  also  to  assist 
in  arranging  for  a  prompt  settlement  of  his  claim  provided  he  is  insured  under 
a  policy  Issued  bv  the  Bureau  of  War  Risk  Insurance. 

3.  Sample  policies  of  the  Bureau  of  War  Eisk  Insurance  are  being  sent  con- 
suls for  tlieir  information  and  that  of  agents  of  American  vessel  owners  who 
may  apply  to  consuls  in  this  connection. 

A  supply  of  forms  of  applications  to  the  Bureau  of  War  Risk  Insurance  for 
insurance  of  tlie  masters,  officers,  and  crews  of  American  vessels  is  being  sent 
consuls  for  their  information  and  for  the  use  of  the  agents  of  American  vessel 
owners  if  required  by  them. 

Consuls  should  familiarize  themselves  with  the  conditions  appearing  on  the 
forms  of  applications  and  sample  policies  sent  them. 

4.  A  supply  of  orders  for  payment  of  compensation  to  the  master,  oificers, 
and  members  of  the  crew  in  event  of  detention  by  an  enemy  of  the  United 
States  following  capture,  to  be  signed  by  such  of  the  men  as  desire  to  desig- 
nate a  payee  (referred  to  in  the  application  and  policy)  is  being  sent  consuls 
to  be  furnished  the  agents  of  American  vessel  owners  when  requested. 

ROBERT  LANSING, 
Secretary  of  State. 

NOTICE  TO  VESSEL  OWNERS.  No.  lA. 


Insurance  of  Masters,  Officers,  and  Crews  of  American  Merchant  Vessels  against 
loss  of  life  or  personal  injury  by  the  risks  of  war  and  for  compensation  during 
detention  by  an  enemy  of  the  United  States  following  capture. 

It  appearing  to  me  that  the  effecting  of  such  insurance  (as  described  above) 
is  desirable  in  the  national  interest  in  the  case  of  American  vessels  engaged 
in  the  following  trades : 

From  all  ports  to  Europe  and  ports  on  the  Mediterranean  coast  of  Africa 
and  vice  versa. 

The  owners  of  such  vessels  are  hereby  given  notice  and  are  required  on  all 
such  vessels  sailing  from  a  United  States  port  on  or  after  June  26,  1917,  and 
on  all  such  vessels  sailing  from  a  foreign  port  on  and  after  July  10,  1917,  to 
effect  insurance  of  the  masters,  officers,  and  crews  against  loss  of  life  or  per- 
sonal injury  from  war  risks  as  well  as  for  compensation  during  detention  by 
an  enemy  of  the  United  States  following  capture.  Such  insurance  shall  be 
effected  either  with  the  Bureavi  of  War  Risk  Insurance,  Treasury  Department, 
Washington,  D.  C,  wliich  may  be  done  through  Collectors  of  Customs  or  with 
insurance  companies,  and  on  terms  satisfactory  to  the  Secretary  of  the  Treasury 
The  insurance  in  the  principal  sum  shall  be  for  an  amount  in  respect  to  each 
person  equivalent  to  one  year's  earnings  or  to  twelve  times  the  monthly  earn- 
ings of  the  insured,  as  fixed  in  the  articles  for  the  voyage,  but  in  no  case  shall 
such  amount  be  more  than  $.5,000  or  less  than  $1,500. 

In  the  event  of  failure  of  the  owner  of  any  vessel  to  effect  the  insurance 
required,  the  Secretary  of  the  Treasury  will  eft'ect  such  insurance  with  the 
Bureau  of  War  Risk  Insurance  at  the  expense  of  the  owner  of  such  vessel,  and 
tlie  latter  shall  be  lial)le  for  such  expense  and,  in  addition,  to  a  penalty  of  not 
exceeding  $1,000.  The  amount  of  such  premium  with  interest  and  of  the 
penalty  and  of  all  costs  shall  be  a  lien  on  the  vessel. 

All  in  accordance  with  an  act  approved  by  the  President  September  2,  1914, 
as  amended  June  12,  1917. 

W.  G.  McADOO, 
Secretary  of  the  Treasury. 

Dated:     Washington,  D.  C, 

June  19,  1917. 
Tkeasuby  Department, 
Bureau  of  War  Risk  Insurance.  ^ 

Form  11. 
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FORMS  OF  POLICIES  UN])]<:R  WAU  RISK  STATUTES. 

[Piiblislied  by  authority  (  hicliuling  above  "Instnu-tions"')  tlironyli  the  cour- 
tesy of  the  Honorable  William  C.  l)e  I.auoy,  Director,  Bureau  War  Risks  In- 
burance. 

These  forms  Nos.  5  (vessel);  ti  (voyage);  7  (caryo)  ;  8  (freight);  14  (pro- 
visional application  crew);  15  (api)lication  crew);  16  (policy  No.  S.  1);  rider 
(for  policy  No.  S.  1)  and;  17  (order  for  payment  of  compensation)  are  those 
furnished  on  August  28,  1H17,  by  said  authority. 

Tlie  following  statement  is  also  made  by  the  Treasury  Department  '"We 
write  war  rislv — not  marine — insurance  only  on  American  vessels  and  their 
cargoes;  but  we  caimot  quote  rates  until  we  know  the  name  of  the  vessel,  the 
voyage  (all  ports  to  be  named),  amount  of  insurance  required,  name  of  as- 
sured, and  approximate  sailing  date.  All  (piotations  are  made  for  forty-eight 
hours'  acceptance  and  tiling  of  application,  accompanied  by  certified  check 
(made  payable  to  the  Treasurer  of  the  United  States)  in  payment  of  the  pre- 
mium, and  with  the  warranty  that  the  vessel  will  sail  within  fifteen  days  from 
tlie  date  of  the  application.  No  insurance  will  be  accepted  after  vessel  has 
sailed." 

On  July  27,  1917,  said  Department  Bureau  gave  the  following:  'Notice. 
On  and  after  date  it  will  be  necessary  when  furnishing  final  closing  figures  to 
indicate  in  detail  the  quantities  and  nature  of  the  cargo  to  be  insured  before 
policy  will  be  issued.  Policies  will  not  be  issued  covering  'General  Merchan- 
dise,' so  a  detailed  memorandum  must  be  furnished  in  duplicate,  which  will 
be  attached  to  and  made  part  of  the  policy." 

On  the  same  date  said  Department  Bureau  also  issued  the  following:  ^'Notice. 
The  limit  of  insurance  accepted  by  the  Bureau  of  War  Risk  Insurance  on  hulls 
is  now  being  computed  on  the  basis  of  deadweight  tonnage,  and  all  applications 
i'or  hull  insurance  will  contain  the  following  warranty:  Warranted  deadweight 
capacity    (including  bunkers)   tons." 

On  the  schedules  of  rates  issued  on  May  10,  and  June  18,  by  said  Bureau 
appears  the  following:  "American  Steamers  and  their  Approved  Cargoes  only 
(Excepting  Specie,  Jewelry,  and  Precious  Stones)  From  any  port  in  the  United 
States  to  any  port  in  the  World,  and  vice  versa." 

We  will  also  note  here  the  following:  Insurance  against  loss  by  bombard- 
ment (fire  insurance)  N.  Y.  L.  1917,  p.  288,  ch.  155,  sec.  110  (word  "bombard- 
ment" new)  ;  Id.  p.  882,  ch.  225,  sec.  110  same  section  also  adds  words  "inva- 
sion, insurrection,  not  civil  war  or  commotion,  military  or  usurped  power" 
(fire  insurance) .] 

No.  5  No. 

VESSEL 

THE   UNITED  STATES  OF  AMERICA 

TRE.VSUKY    DEI'AKTMENT 

Bureau  of  War  Risk  Insurance 

Washington,  D.  C. 

on  account  of  whom  it  may  concern. 

Do     make  insurance  and  cause         to  be  insured  at  and  from  noon  Washington  time 
to  noon  Washington  time 

Sum    Insured    Dollars 

In  case  of  loss,  to  be  paid  in  funds  current  in  the  United  States  of  America. 
Upon    the    Hull,    Machinery,    Boilers,   E<juipment,    Stores  and   everything   connected 

therewith  of  and  in  the  American  Vessel  called  the " 

or  by  whatsoever  oilier  name  or  names  the  said  vessel  is  or  shall  be  named  or  called', 
beginning  the  adventure  upon  the  said  vessel,  etc.,  as  above,  and  shall  so  continue 
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and  endure  during  the  period  as  aforesaid.  If  ou  a  uassaye  at  \he  expiration  of  the 
term,  the  risk  to  continue  at  pro  rata  premium  until  the  arrival  of  the  vessel  at  a 
safe  port,  and  her  bein?  moored  therein  twenty-tour  hours  in  good  safety,  but  war- 
rfnted^ notice  be  given  the  Bureau  of  War  Risk  Insurance  as  soon  »«  known  to  the 
insured  and  the  additional  premium  required  by  the  Bureau  paid  And  it  bhail  De 
lawful  for  the  said  vessel,  etc..  to  proceed  and  sai.1  to  and  touch  and  stay  at  any 
Dorts  or  places  whatsoever  and  wheiesoever,  excepting  as  hereinatter  provided  with- 
out preiudice  to  th^s  insurance.  The  said  vessel,  etc.,  for  so  much  as  concerns  the 
^nLred!  by  agreement  between  the  insured  and  insurer  in  this  Policy,  are  and  shall  be 

^^ToucWn|\headVentu'res'and  perils  which  the  insurer  is  content  to  bear  and  does 
take  uuon  Itself  they  arc  of  men-of-war,  letters  of  marque  and  countermarque,  sur- 
m-is^-lls  takin-s  at  sea  arrests,  restraints  and  detainments  of  all  kings,  princes,  and 
people 'of  whS?  nation,  condition,  or  quality  soever,  except  of  the  United  States  of 
America  and  of  the  nations  engaged  in  war  with  the  enemies  of  the  United  States  of 
America  and  all  consequences  of  hostilities  or  war-like  operations  except  of  the 
uS  States  of  America,  and  of  the  nations  engaged  in  war  with  the  enemies  ot 
the  United  States  of  America,  whether  before  or  after   the  declaration  ot   war,   and 

"^iu/rhi  case  of  any  loss  or  misfortune,  it  shall  be  lawful  to  the  insured  their  fac- 
toid sei^vants  and  assigns,  to  sue.  labor  and  travel  fo-,  m  and  about  the  defense, 
safeo-ul-d  and  recovery  of  the  said  vessel,  etc.,  or  any  part  thereof,  without  preju- 
dice'to  this  insurance,  to  the  charges  whereof  the  insurer  will  contribute  according 
to  the  rate  and  quantity  of  the  sum  heroin  insured.  And  it  is  especially  declared  and 
^"■reed  that  no  acts  of  the  insurer  or  insured  in  recovering,  saving,  or  preserving  the 
Sroiiertvfnsui^ed    shall  be  considered  as  a  waiver  or  acceptance  of  abandonment  ;hav- 

fng  been  paid  the  consideration  for  this  insurance,  by  the  insured  or assigns, 

at  and  after  the  rate  of per  cent. 

^'""'"a'^e'of  an' ii^onoV  steel  vessel  average  payable  without  deduction  of  new  for  old. 
Warranted  free  from  any  claim  for  Interest  or  damage  by  'Jetenoration  due  to  de  a> 
Warrmtid  no  ownership  by  enemies  or  their  allies  and  no  trading  w  th  enemies  oi 
their  allies  or  with  the  country  of  or  occupied  by  enemies  or  their  allies  during  the 

^^Wa^r°41ed%harfl°e''vessel  shall  not  start  on  a  voyage  if  ordered  not  to  do  so  by 
thf United  Stafes  of  America,  and  free  from  claim  for  loss,  damage,  or  expense  conse- 

*'"wu-rVn"ecfthl?^thrv^°se1'shall  comply,  so  far  as  possible,  with  the  orders  of  the 
-HSIifVF^^^n^^m;^^  ^^e^nlla^  l^ay^?£f^-the  days  <,f^grace 
allowed  by  the  enemy  and  shall  comply  with  the  terms  of  any  pass  granted  by  the 

3orX5t  ^^'^  ^,  ^  ^^'^"  ^=^^^A^^^ 

'%';\rev^nforits^and'cl^im.%Tm',?t-notice  should  be  given  the  Bureau  of  War 
Ri^k  Insiuance      Cla^mlwill  be  baid  within  thirty  days  after  complete  proofs  of  in- 

''%f-  '^n^<,nrfnr^e'II  SecTi^o  TheV^i'a^itii^^and  conditions  of  the  application. 

This  insurance  IS  s^iib.iect  to  rnp\\  ,11^^^^^^^  America   has   caused   this  policy  to  be 

•^"/w°u?sT^c^-etrrv  of  the  Treasury    but  it  Ihall  not  be  valid  until  countersigned 
lV'"^?i^i^n^'c^'DeLTn7y,°Dil'ctJr"of  thi' Bureau  of  War  Risk  I-----^,^^oO, 


Countersigned  at  Washington,  D.  C,  this day  of 


Secretary 
191 


No.  6 
VOIAGB  ^^^   UNITED  STATES  OP  AMERICA 

TREASURY   DEPARTMENT 

Bureau  of  War  Risk  Insur.ance 
Washington,  D.  C. 


Director. 
No.- 


on  account  of  whom  it  may  concern, 
to  be  insured  at  and  from 


•  ■  DO     ninke  insurance  and  cause         to  be  insurea  ai  ana  irom Dollars, 

^""^  in^'^sP  of  loss  ■  to  be'  paid  in" funds  VuVrent  'in  the' United  States  "of  America.        ' 
Upon    the    HullMacWneiT.   Boilers,    Equipment,    Stores   and   every  thmg   connected 

'^'^Lfsot^er  "^h^  ^'^IZ^\  h"  saUl  ^l^sei  -is"  or  '^ali  be  na:med  "or  caifed. 
Segl^^nrng  the  "kVenture  on  the  said  vessel,  etc.,  as  above.and  shall  so  continue  and 
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endure  until  the  said  vessel,  etc..  shall  bo  arrived  at  as  above  and  until  she  shall  be- 
arrived  at  as  abovo  aud  the  goods  and  mercliandise  on  board  be  there  discharged  and" 
safely  landed  or  if  in  ballast  until  she  be  arrived  at  as  above  and  until  she  has 
moored  antl  auihored  twenty-four  hours  in  good  safety.  The  said  vessel,  etc.,  for  so 
inueh  as  eoiu'erns  tlie  insured,  by  agreement  between  the  insured  and  insurer  in  this 
I'oliey.  are  and  shall  be  valued  al  $ 

'rouehing  the  adventures  aud  i)erils  which  the  insurer  Is  content  to  bear  and  does 
take  upon  itself,  they  are  of  men  of-war,  letters  of  marque  and  eountei-mar(|uc,  sur- 
prisals,  takings  at  sea,  arrests,  restraints  .•iiid  detainments  of  all  kings,  princes,  and 
people  of  what  nation,  condition,  or  (juality  soever,  except  of  llie  United  States  of 
America  and  of  the  nations  engaged  in  war  witli  the  enemies  of  the  United  Slates  of 
America,  aud  all  consequences  of  hostilities  or  war-like  operations  except  of  the 
United  States  of  America  and  of  the  nations  engaged  in  war  witli  the  enemies  of  the 
T"niied  States  of  America,  whether  before  or  after  the  declaration  of  war,  and  of 
mines. 

And  in  case  of  any  loss  or  misfortune,  It  shall  be  lawful  to  the  Insured,  their  fac- 
tors, servants,  and  assigns,  to  sue,  labor  and  travel  for,  in  and  about  the  defense, 
safeguard,  aud  recovery  of  the  said  vessel,  etc.,  or  any  part  thereof,  without  prejudice 
to  this  insurance,  to  the  charges  whereof  the  insurer  will  contribute  according  to  the 
rate  and  quantitv  of  the  sum  herein  insured.  And  it  is  esiteciaily  declared  and  agreed 
that  no  acts  of  "the  insurer  or  insured  in  recovering,  saving,  or  preserving  the  prop- 
erly insured,  shall  be  considered  as  a  waiver  or  acceptance  of  abandonment ;  having 

been  paid  the  consideration  for  this  insurance,  by  the  insured  or assigns, 

at  and  after  the  rate  of per  cent. 

rremium 

In  the  case  of  an  iron  or  steel  vessel  average  payable  without  deduction  of  new  for 
old. 

Warranted  free  from  any  claim  for  interest  or  damage  by  deterioration  due  to  delay. 

Warranted  no  ownership  by  enemies  or  their  allies  and  no  trading  with  enemies 
or  their  allies  or  with  the  country  of  or  occupied  by  enemies  or  their  allies  during 
the  period  of  this  insurance. 

Warranted  that  the  vessel  shall  not  start  on  the  voyage  if  ordered  not  to  do  so 
by  the  United  States  of  America,  and  free  from  claim  for  loss,  damage,  or  expense 
c6nsei]uent  upon  ol>eying  such  orders. 

Warranted  that  the  vessel  shall  comply,  so  far  as  possible,  with  the  orders  of  the 
United  States  of  America  as  to  routes,  ports  of  call,  and  stoppages. 

Warranted  that  if  in  an  enemy  port,  the  vessel  shall  leave  within  the  days  of  grace 
allowed  by  the  enemy  and  shall  comply  with  the  terms  of  auy  pass  granted  by  the 
enemv. 

Warranted  tbat  the  vessel  insured  hereunder  shall  not  enter  or  leave,  or  attempt 
to  enter  or  leave,  any  port  which  is  known  to  be  blockaded  by  the  Powers  at  War. 

Warranted  not  to  abandon  in  case  of  blockade  and  free  from  loss  arising  from  an 
attempt  to  evade  blockade,  but,  in  the  event  of  blockade,  to  be  at  liberty  to  proceed 
to  an  open  port  and  there  end  the  voyage. 

It  is  agreed  that  this  insurance  shall  not  be  vitiated  by  a  deviation  from  the  voy- 
age provided  the  same  be  communicated  to  the  Bureau  of  War  Risk  Insurance  as 
soon  as  known  to  the  insured  and  an  additional  premium  paid  if  required. 

In  the  event  of  loss  and  claim,  prompt  notice  should  be  given  the  Bureau  of  War 
Risk  Insurance.  Claims  will  be  paid  within  thirty  days  after  complete  proofs  of 
interest  and  loss  have  been  filed  with  the  Bureau. 

This  insurance  is  subject  to  the  warranties  and  conditions  of  the  application. 

In  Witness  Whereof,'  The  United  States  of  America  has  caused  this  policy  to  be 
.signed  by  its  Secretary  of  the  Treasury,  but  it  shall  not  be  valid  until  countersigned 
i)y  William  C.  De  Lanoy,  Director  of  the  Bureau  of  War  Risk  Insurance. 

WM.   G.  McADOO. 

Secretary.. 
Countersigned  at  Washington,  D.  C,  this day  of ,  191 

Director. 
No.  7  No. 

CARGO 

THE   UNITED  STATES  OF  AMI.RICA 

TREASURY   DEPARTMENT 

Bureau  of  War  Risk  Insurance 

Washington,  D.  C. 

on  account  of  whom  it  may  concern. 

Do     make  insurance  and  cause         to  be  insured  at  and  from 

Sum  Insured Dollars, 

In  case  of  loss,  to  be  paid  in  funds  current  in  the  United  States  of  America. 

Upon    per  the  American  Vessel 

called  the or  by  whatsoever  other  name  or 

names  the  said  vessel  is  or  shall  be  named  or  called,  beginning  the  adventure  upon 
the  said  goods  and  merchandise  from  the  loading  thereof  on  board  the  said  vessel' 
as   above,  and  shall   so   continue   and    endure   during   her   alwde   thei'e   and    until  the 
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vessel  with  her  goods  and  merchandise  shall  be  arrived  at  as  above  and  be  there 
discharged  and  safely  landed.  The  said  cargo,  for  so  much  as  concerns  the  insured, 
by  agreement  between  the  insured  and  the  insurer  iA  this  Policy,  is  and  shall  be 
valued  at  $ 

Touching  the  adventures  and  perils  which  the  insurer  is  content  to  bear  and  does 
take  upon  itself,  they  are  of  men-of-war,  letters  of'martiue  and  countermarque,  sur- 
prisals,  takings  at  sea,  arrests,  restraints  and  detainments  of  all  kings,  princes,  and 
people  of  what  nation,  condition,  or  quality  soever,  except  of  the  United  States  of 
America  and  of  the  nations  engaged  in  war  with  the  enemies  of  the  United  States  of 
America,  and  all  consequences  of  hostilities  or  war-like  operations  except  of  the 
United  States  of  America  and  of  the  nations  engaged  in  war  with  the  enemies  of  the 
United  States  of  America,  whether  before  or  after  the  declaration  of  war,  and  of 
mines. 

And  in  case  of  any  loss  or  misfortune,  it  shall  be  lawful  to  the  insured,  their  fac- 
tors, servants,  and  assigns,  to  sue,  labor  and  travel  for.  in  and  about  the  defense, 
safeguard,  and  recovery  of  the  said  goods  and  merchandise,  or  any  part  thereof,  with- 
out prejudice  to  this  insurance,  to  the  charges  whereof  the  insurer  will  contribute 
according  to  the  rate  and  quantity  of  the  sum  herein  insured.  And  it  is  especially 
declared  and  agreed  that  no  acts  of  the  insurer  or  insured  in  recovering,  saving,  or 
preserving  the  property  insured,  shall  be  considered  as  a  waiver  or  acceptance  of 
abandonment;  having  been  paid  the  consideration  for  this  insurance,  by  the  insured 

or   assigns,  at  and  after  the  rate  of per  cent. 

Premium 

Warranted  free  from  any  claim  for  interest,  loss  of  market,  or  damage  by  deteriora- 
tion due  to  delay. 

Warranted  no  ownership  by  enemies  or  their  allies  and  no  trading  with  enemies 
or  their  allies  or  with  the  country  of  or  occupied  by  enemies  or  their  allies  during 
the  period  of  this  insurance.  .  . 

Warranted  not  to  abandon  in  case  of  blockade  and  free  from  loss  arisin.u'  from  an 
attempt  to  evade  blockade,  but,  in  the  event  of  blockade,  to  be  at  liberty  to  proceed 
to  an  open  port  and  there  end  the  voyage. 

It  is  agreed  that  this  insurance  shall  not  be  vitiated  by  a  deviation  from  the  voy- 
age provided  the  same  be  communicated  to  the  Bureau  of  War  Risk  Insurance  as 
soon  as  known  to  the  insured  and  an  additional  premium  paid  if  required. 

In  the  event  of  lo.ss  and  claim,  prompt  notice  should  be  given  the  Bureau  of  War 
Risk  Insurance.  Claims  will  be  paid  within  thirty  days  after  complete  proofs  of 
interest  and  loss  have  been  filed  with  the  Bureau. 

ihis  insurance  is  subject  to  the  warranties  and  conditions  of  the  application. 

In  Witness  Whereof,  The  United  States  of  America  has  caused  this  policy  to  be 
signtt  by  its  Secretary  of  the  Treasury,  but  it  shall  not  be  valid  until  countersigned 
by  William  C.  De  Lanoy,  Director  of  the  Bureau  of  War  Risk  Insurance. 

WM.   G.  McADOO, 

Secretary. 
Countersigned  at  Washington,  D.  C,  this day  of ,  191 


Director. 


No.  8  No. 

E'BEIUHX  • 

THE   UNITED  STATES  OF  AMERICA 

TEEASUUY   DEPARTMENT 

Bureau  of  War  Risk  Insurance 
Washington,  D.  C. 

on  account  of  whom  it  may  concern. 

Do     make  insurance  and  cause         to  be  insured  at  and  from 

Sum  Insured Dollars, 

In  case  of  loss,  to  be  paid  in  funds  current  in  the  United  States  of  America. 

Upon   i^ie   Freight  of  the  American   Vessel  called   the    

or  by  whatsoever  other  name  or  names  the  said  vessel  is  or  shall  be  named  or  called, 
beginning  the  adventure  upon  the  said  freight  from  the  loading  of  the  goods  and 
merchandise  on  board  the  said  vessel  as  abO\e,  and  shall  so  continue  and  endure  dur- 
ing her  abode  there  and  until  the  vessel  with  her  goods  and  merchandise  shall  be 
ai  rived  at  as  above  and  be  there  discharged  and  safely  landed,  but  no  risk  to  attach 
on  shore. 

Touching  the  adventures  and  perils  which  the  insurer  is  content  to  bear  and  does 
take  upon  itself,  they  are  of  men-of-war,  letters  of  marque  and  countermarque,  sur- 
prisals,  takings  at  sea,  arrests,  restraints  and  detainments  of  all  kings,  princes,  and 
people  of  V,  hat  nation,  condition,  or  quality  soever,  except  of  the  United  States  of 
America  and  of  the  nations  engaged  in  war  with  the  enemies  of  the  United  States 
of  Amerii  a,  and  all  consequences  of  hostilities  or  war-like  operations  except  of  the 
United  St;ites  of  America  and  of  the  nations  engaged  in  war  with  the  enemies  of  the 
United  States  of  America,  whether  before  or  after  the  dclaration  of  war,  and  of 
mines. 
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And  In  case  of  auv  loss  or  misfortune.  It  shall  bo  lawful  to  the  iusiin  d,  their  fac- 
tor-i  servants,  and  assigns,  to  suo,  labor  and  travel  for,  in  and  about  the  defense, 
safe'uuard,  and  roeovery  of  the  said  freight,  or  any  part  Ihcrcor,  witliout  pn-Judice 
to  this  insuraneo,  to  the  changes  whereof  tlie  insurer  will  eoiilribu(e  according  to 
the  rate  and  iiuantitv  of  the  siini  herein  insured.  And  it  is  especially  declared  and 
agreed  that  no  acts  of  the  insurer  or  insured  in  recovering,  saving,  or  presi'rving  (he 
property  Insured,  shall  lie  considered  as  a  waiver  or  acceptance  of  abandonment;  hav- 
ing lieeii  paid  the  consideration  for  this  insurance,  by  the  Insured  or assigns, 

at'  and  after  the  rale  of per  cent. 

I'reniiuiu ,  ,        ^      i  i 

Warranted  free  from  any  claim  for  interest  or  damage  due  to  delay. 

Warranted  by  tlie  insured  free  from  claim  consequent  upon  loss  of  time  whether 
arising  from  a  peril  insured  against  or  not. 

Warrant(Ml  no  ownership  liv  enemies  or  their  allies  and  no  trading  with  enemies 
or  their  allies  or  with  the  country  of  or  occupied  by  enemies  or  their  allies  during 
the  iieriiul  of  this  insurance.  .,       ,       ,       ^  ^      ,  i 

Warranted  that  the  vessel  shall  not  start  on  the  voyage  if  ordered  not  to  do  so  by 
the  United  States  of  America,  and  free  from  claim  for  loss,  damage,  or  expense  con- 
sequent upon  ol)eying  such  orders.  .^,    >.,.         ^     „   „*  tv,« 

Warranted  tliat  llie  vessel  shall  comply,  so  far  as  possihlp,  with  the  orders  of  the 
I'nited  States  of  America  as  to  routes,  ports  of  call,  and  stoppages. 

Warranted  that  if  in  an  euemv  i)nrt,  the  vessel  shall  leave  within  the  days  of  grace 
allowed  by  the  enemy  and  shall  comply  with  the  terms  of  any   pass  granted  by   the 

'"wlu'ranted  and  agreed  that  the  vessel,  the  freight  of  which  is  insured  hereunder, 
shall  not  enter  or  leave,  or  attempt  to  enter  or  leave,  any  port  which  is  known  to  be 

"''w^imuited  ^no^t'^to^'abaudon  'in  case  of  blockade  and  free  from  loss  arising  from  an 
attempt  to  evade  bloclcade,  but,  in  the  event  of  blockade,  to  be  at  hlx-rty  to  proceed 
to  an  open  port  and  there  end  the  voyage.  ^     .   ^.        ,  ., 

It  is  agreed  that  this  insurance  shall  not  be  vitiated  by  a  deviation  from  the  voy- 
age provided  the  same  be  c<iinmunicated  to  the  Bureau  of  War  itisk  Insurance  as  soon 
as  known  to  the  insured  and  an  additional  premium  paid  if  reiiuired. 

In  the  event  of  loss  and  claim,  prompt  notice  should  be  given  the  Bureau  ot  War 
Risk  Insurance.  Claims  will  be  paid  within  thirty  days  after  complete  proofs  of  in- 
terest and  loss  have  been  filed  with  the  Bureau. 

This  insurance  is  subject  to  the  warranties  and  conditions  of  the  application. 

In  Witness  Whereof,  The  United  States  of  America  has  caused  this  policy  to  be 
si-Tied  by  its  Secretary  of  the  Treasury,  but  it  shall  not  be  valid  until  countersigned 
of" William  C.  De  Lanoy,  Director  of  the  Bureau  of  War  Risk  Insurance. 

WM.  G.  McADOO, 

Secretary. 

Countersigned  at  Washington,  D.  C,  this day  of 191 

Director. 

Pbovisional,  Application  Crew.  No.  4  A 

Form  14. 

THE    UNITED  STATES  OF  AMERICA 

TREASURY   DEPARTMENT 

Bureau  of  War  Risk  Insurance 
Washington,  D.  C. 

1  Application  is  provisionally  made  for  insurance  on  the  Bureau's  form  of  policy 
of  the  master,  officers,  and  crew  of  the  American   S called  the 

during  a  voyage  at  and  from    

to  '''.'.'.* .' •  ■  • .   sailing  about    , ,    191     , 

(against  loss  of  life  and  personal  injury  by  the  risks  of  war  and  for  compensation 
if  detained  l)y  an  enemy  of  the  United  States). 

2  A  certilied  statement,  showing  tlie  names,  nationality,  and  addresses  of  the 
master,  olhcers,  and  crew,  and  setting  forth  the  position  occupied  by  each,  the  wages 
including  bonus  paid  each  man  per  month,  and  the  amount  of  insurance  wanted  for 
each  man  in  accordance  with  the  act  of  Congress  approved  September  2.  1914,  as 
amended  .June  12,  1917,  will  l>e  furnished  later  on  the  Bureau's  form  of  application. 

3  The  amount  of  insurance  reijuired  will  be  advised,  as  soon  as  possible,  on  the 
dosin"  application,  and  the  premium  for  suth  insurance  will  then  be  paid  by  us. 

4  (3rdeis  for  payment  of  compensation  in  event  of  detention  l^V  an  enemy  of  the 
United  States  following  capture,  signed  by  such  of  the  men  as  di'sire  to  designate  a 
payee,  will  be  suGmitted  with  the  closing  application  in  the  form  indicated  below  : 

Applicant. 

I    John  Doc am  of American nationality  and  my  permanent 

address' is   ^-'W   Main  St.,  Boston,  .l/tt.ss.,   U.  8.  A ,..,  have  shipped  as 
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.  .  .  .mate.  . .  .   on  the  American  Steamship called  the    ...  .•'Alaska" for  a 

voyage  irom Bonion,  jluss., to    ut/toOj  Italy ,  sailing  about 

....iSeiit.   n iyi7.  .,  auu  neieby  autnorize  payuieui   ot  uuy   and   all   couipensa- 

tion   that   may    be   aue    me   ii.om   lue    UniLeu    states    on    account    oi   uetentiou    oy    an 

enemy  of  the  L'nited  States  loiiowing  capiure  to Aiaiy  uoe,  wijc whose 

address  is a8  atmve 

I>ated   .  .  .  .Auyust  ao 1917.. 

(Signed)    Jolm  Doe 

^^  iTNEss : 

Thomas  Smith 

Address:    .  .  .  .mo  Main  ISt.,  Boston,  Mass 

Dated   .  .  .  .August  iiii 1*J17  . . 

N.   li. — The  Bureau  of  War  uisli  Insurance  and  collectors  of  customs  wiil  furnish 
forms  of  orders  for  payment  of  compensation. 

Application  Crbw  Sheet  1 

Form  15  ^o,  5  ^ 

THE  UNITED  STATES  OP  AMERICA 

TREASURY   DEPARTMENT 

Bureau  of  War  Risk  Insurance 
Washington,  D.  C. 


1.  Application  is  made  for  insurance  on  the  Bureau's  form  of  policy  of  the  master 
officers,  and  crew  of  the  American  S called  the    ...... 

during  a  voyage  at  and  from    ,', ..........  '       to 

sailing  about   . . .  .*.'..*,".*.*,'.*.*.*. 

191     ,  against  loss  of  life  and  personal  injury  uy   ine  rislis  of  war  and  for  comiien- 
satiou  if  detained  by  an  enemy  of  the  United  States. 

2.  On  the  toaowing  pages  is  a  certihea  siatemuut  showing  the  names  nationality 
and  addresses  of  the  master,  officers,  and  crew,  and  setting  forth  the  position  occu 
pied  by  each,  the  wages  (including  bonus)  paid  each  man  per  month,  and  tue  amount 
of  insurance  wanted  for  each  man  in  accoiuance  with  the  act  of  CouKiess  jiuoiovmI 
September  2,  1914,  as  amended  June  12,  1917.  ^ppiuvcu 

a.  The  total  amount  of  insurance  required  is   

dollars  ($ ) ,  which  at  a  premium  of *.!!!!!'! lipr  Vpnt 

(       ■  %}   equals   aoiiars   ($ \]'  'tor  which 

a  certihed  checls  to  the  order  of  the  Treasurer  ot  the   United  States  is  inclosed 

4.  Attached  hereto  are    orders  for  payment  of   compensation  in 

event  of  detention  by  an  enemy  of  the  United  States  following  capture 

5.  In  the  event  of  a  deviation  or  change  of  voyage  an  additional  premium  shall  hp 
paid  if  required  by  the  Bureau.  ''"an  ue 

Dated 1917. 
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Statement  of  Master,  Officers^  am>  Cuew  Kkfekkkd  to  in  PAUAaRAPii  2  of  This 

ArPLICATION. 


The  Act  of  Cons;ross  approved  Spptoinlior  2.  1914.  as  aiiKMidort  .Inup  12.  101 1,  re- 
tpiiros  that  insuraiui-  on  oacli  man  Ih>  olTiHltnl  for  an  amount  equivalont  to  one  years 
oarulnfis  (wasjos  and  bonus),  or  to  twelve  times  the  monthly  earninRs  (wages  ana 
l)onus>  of  the  man.  but  in  no  ease  shall  sueh  amount  he  more  than  $5,000,  or  less 
than  $1,500.     The  amount  of  insurance  should  be  figured  accordingly. 


Name.i 

Nationality. 

Address.      Position  occupied. 

Uate  of  wages 
per  month,  in- 
cluding bonuses. 

Amount  of 
insurance. 

■■ 





...    . 



1 
1 

1 

i 

1 

1 





.  . .  1 

■     1 

1 
1 

1 1 

Total  Insurance 


'  Indicate  by  an  X  the  men  who  have  designated  to  whom  compensation  shall  be  paid. 
We  hereby  certify  the  foregoing  statement  to  be  true  and  correct. 

Dated   ,  1917.  

Applicant. 
Treasury  Department, 
Bureau  of  War  Risk  Insurance. 
Form  15. 
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Form  16.  No-  «  A. 

Policy  No.  S.  I 

THE  UNITED  STATES  OF  AMERICA. 

TREASURY    DEPARTMENT 

Bureau  of  War  Risk  Insurance 

Washington,  D.  C. 

Does  hereby  insure   for  account  of  the  master. 

officers,  and  crew  of  the  Americal  Vessel  called  the   

during  a  vojir^e  at  and  from   to ,;•■■••■; 

sailing    about    ,    during    their    employment    on    or    by    saiii 

vessel  for  the  period  of  the  aforesaid  voyage,  beginning,  in  respect  to  each  person 
insured,  from  the  time  such  person  signs  the  articles  for  the  aforesaid  voyage,  or. 
if  already  on  articles  for  a  series  of  voyages  or  period  of  time,  from  the  inception 
of  the  aforesaid  voyage  (i.  e.,  when  the  vessel  is  ready  to  begin  the  lo;uliug  of  cargo 
for  .he  aforesaid  voyage  or  to  sail  in  ballast)  and  continuing  until  such  person  is 
discharged  or  the  termination  of  the  aforesaid  voyage  (i.  e.,  when  the  vessel  is  ready 
to  begin  the  loading  the  cargo  for  another  voyage  or  to  sail  in  ballast),  whichever 
may  first  occur  for   dollars. 

In  case  of  claim,  to  be  paid  in  funds  current  in  the  United  States. 

Against  loss  of  life  and  personal  injury  to  the  master,  ofHcers,  and  crew  by  th" 
risks  of  war,  but  only  to  the  extent  specifled  in  the  following  schedules  : 

Schedule  One. 

Master    ? 

Chief   Officer    

Chief  Engineer    


Members  of  crew  at  .$1,500  each,  or 


Total  sum  insured    $ 

and  this  policy  is  issued  in  consideration  of  the  payment  of  a  premium  of    

.  . .  ; dollars,  being   per  cent  of  the  total  of  the  sums 

hereby  Insured. 

The  amount  for  which  each  person  is  insured,  according  to  this  schedule,  is  hero- 
after  referred  to  as  the  principal  sum. 

Schedule  Tivo. 

The  United  States  will  pay,  in  case  of  loss,  an  amount  to  be  determined  by  iioiilying 
the  percentage  shown  below  to  the  amount  for  which  the  master,  officer,  or  meiiiber 
of  the  crew  is  insured,  as  follows  : 

Life     100%  Hand     r,0% 

Both  hands   100%  Arm    6.5% 

lioth   arms 10t»%  Foot    50% 

Both    feet    100%  Leg    65% 

Both    legs    100%  Eye    45% 

Both   eyes    100%  Total  destruction  of  hearing.  .    50% 

The  indemnities  referred  to  above  are  payable,  provided  loss  results  dire('lly  and 
exclusively  from  liodily  injuries  within  90  days  from  llie  date  of  accident.  Eos.s  shall 
mean,  with  regard  lo  hands  and  feet,  arms  and  legs,  dismeinberment  by  severance 
at  or  aboc  wrist  oi-  niikle,  knee  or  elbow  joints,  or  the  complete  and  irrecoverable 
loss  of  fiUKtion.  With  regard  to  eyes,  complete  and  irrecoveralile  loss  of  sight.  With 
regard  to  hearing,  total  and  irrecoverable  loss  of  hearing  in  both  ears. 
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Schedule  Three. 

Hy   ixMiuaiiont  disability   is  iiifimt   wiiolly   ;iii(l  coiitinuoiisly  disabled  from  perform- 
ing llu>  duiios  of  any  oociipatid  i  for  wa^os"  or  profit. 
I'omiH  ii.iiition  for  Delni  I  ion      I'uiieen. 

All  payuu'nts  providod  lor  in  Iliis  policy  will  hv  made  only  to  tlu'  master,  ofticor, 
or  nionilior  of  llio  orew  concorncd.  ixropl  llii'l  a  paynicnl  T.  v  loss  of  life  will  bo  made 
lo  thi>  estate  of  the  iusnred  for  distribudou  to  liis"  family  free  from  liability  of  debt 
and  payment  of  compensation  on  account  of  detention  will  be  made  to  dependents  of 
the  master,  officer,  or  member  of  the  crew  detained  If  designated  by  the  person  de- 
tained. 
Limit  of  Pai/ments. 

The  a.sjsregate   payments  in   respeit  to  any  one  i)erson  under   this  policy  shall   not 
exceed    the   principal   sum   for  which    the   master,    otiicer,   or   member   of   the    crew   is 
insured. 
Orerlappinp  of  Policies. 

If  a  person  insured  by  this  policy  bi>  insured  by  the  Bureau  of  War  Risk  Insurance 
by  a  i)olicy  or  policies  for  a  voyage  immediately  prior  and/or  subsequent  to  the  voy- 
age hereunder  insured  only  one  of  .nil  of  such  policies  shall  be  deemed  to  lie  in  force 
at  any  one  time,  nolwithslanditifj:  any  provision  iu  any  or  all  of  such  policies  to  a 
contrary  effect. 
/'7i.i/.«i((/?   K.ruiii illation. 

The  United  States  shall  have  the  right  and  an  opportunity  to  examine  the  master, 
officer,  or  member  of  the  crew  who  makes  any  claim  under  this  policy. 
Xotiec  of  Loss  and  Claim. 

In   the  event  of  loss   and   claim,   prompt  notice   should   be   given   to   the   Bureau   of 
War  Risk  Insurance,  and  also,  if  the  master,  officer,  or  member  of  the  crew  be  abroad, 
to  the  nearest  American  t'onsul. 
I, imitation  of  Date   of    Claim. 

Xo  claim  hereunder  shall  be  valid  unless  made  by  the  master,  officer,  or  member  of 
the  crew  concerned,  or  his  estate,  or  a  designated  person,  within  two  years  after  the 
date  on  which  the  I'resident  suspends  the  operation  of  the  act  establishing  the  Bu- 
reau of  War  Risk  Insurance  in  so  far  as  it  authorizes  insurance  by  the  United  States. 
Claim  Af/ents  and  Attorneys. 

Xo  claim  agent  or  attorney  shall  be  entitled  to  receive  any  compensation  whatever 
for  services  in  the  collection  of  claims  against  the  Bureau  of  War  Risk  Insurance, 
for  death,  personal  ln.)ury,  or  detention  ;  except  that  when  any  proceedings  have  been 
taken  in  accordance  with  Section  5  of  the  act,  then  the  .iudge  of  the  District  Court 
of  the  United  States  shall,  as  a  part  of  his  determination  and  order,  settle  and  de- 
termine the  amount  of  compensation,  not  to  exceed  ten  per  cent  of  the  amount  re-, 
ceived.  to  be  paid  by  the  claimant  on  behalf  of  whom  such  proceedings  are  instituted 
to  his  legal  advisor  or  advisors,  and  it  shall  be  unlawful  for  any  lawyer  or  other 
person  acting  in  that  behalf  to  ask  for,  contract  for,  or  receive  any  larger  sum  than 
the  amount  so  fixed, 
Deriution  and  Change  of  Voyage. 

It  is  agreed  that  this  insurance  shall  not  be  vitiated  by  a  deviation  or  change  of 
voyage  of  the  vessel  in  which  event  an  additional  premium  shall  be  paid  if  required. 
Return  of  Premium. 

After  the  adjustment  of  all  losses  in  the  event  that  the  whole  of  the  premiums  re- 
ceived by  the  Bureau  of  War  Ri.sk  Insurance  (less  any  return  premiums  paid)  shall 
exceed  the  claims  for  losses  paid  by  the  Bureau,  plus  the  expense  of  administering 
and  conducting  the  Bureau,  and  the  total  of  the  premiums  received  for  insurance  of 
masters,  officers,  and  crews  shall  exceed  the  claims  paid  by  the  Bureau  on  this  kind 
of  insurance,  plus  a  proportion  of  the  expense  of  the  administration  and  conduct  of 
the  Bureau  (to  be  determined  by  the  Secretary  of  the  Treasury),  a  refund  will  be 
made  in  such  manner  and  in  such  amount  as  the  Secretary  of  the  Treasury  may 
decide,  on  surrender  of  this  policy. 

In  Witness  Whereof,  The  United  States  of  America  has  caused  this  policy  to  bo 
signed  by  its  Secretary  of  Treasury,  but  it  shall  not  be  valid  until  countersigned  by 
William  C.  De  Lanoy,  Director  of  the  Bureau  of  War  Risk  Insurance  or  John  J. 
Crowley,  Assistant  to  the  Director. 

WM.-G.  McADOO, 
Secretary  of  the  Treasury. 

Countersigned  at  Washington,  D.  C,  this day  of ,  191 


Treasury   Department, 

Bureau  of  War  Risk  Insurance. 

Form  16. 

For  attachment  to  Policy  No.  S.  I. 
Policy  to  which  this  endorsement  is  attached  is  amended  to  read  as  follows  : 
Schedule  i: 

"Payment  provided  for  in  this  schedule  will  be  made  in  twenty-four  equal  monthly 
installments,  or  in  a  lump  sum,  at  the  option  of  the  Bureau  of  War  Risk  Insurance 
but  without  interest."  ' 

Schedule  3,  a.<t  follows: 

"For  injury  not  described  in  Schedule  2,  but  not  for  illness,  resulting  in  permanent 
disability  preventing  the  person  injured  from  performing  any  and  every  kind  of  duty 
pertaining  to  such   person's  occupation,   the  United   States  will  pay   compensation   at 
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the  same  rate  as  the  earnings  of  the  injured  person  immediately  preceding  the  injury, 
payments  to  be  made  in  monthly  instalments." 
Compensation  for  detention  as  follows: 

"In  event  of  detention  by  an  enemy  of  the  United  States  following  capture,  the 
United  States  vUl  pay  oomiJensation  monthly  at  the  same  rate  as  the  earnings  of  the 
detained  person  immediately  preceding  such  detention  for  the  period  of  detention 
until  such  time  as  the  total  compensation  so  paid  shall  amount  to  the  principal  sum 
for  which  the  detained  master,  officer,  or  member  of  the  crew  is  insured." 

Nothing  herein  contained  shall  alter,  vary,  or  amend  the  policy  as  written,  except 
as  herein  expressly  stated. 

BUREAU  OF  WAR  RISK  INSURANCE, 

By   

Assistant  to  the  Director. 

Treasury  Department,  No.  7  A 

Bureau  of  War  Risk  Insurance. 
Form  17. 

ORDER  FOR  THE  PAYMENT  OF  COMPENSATION. 


I am  of   nationality 

and  my  ijermanent  address  is   » 

have   shipped   as    on   the   American   S 

called  the   for  a  voyage  from    

to   ,  sailing  about   ,101 

and  hercbv  authorize  payment  of  a"y  and  all  compensation  that  may  be  due  me,  from 
the  U^'ted  States,  on  account  of  detention  l)y  an  enemy  of  the  United  States  follow- 
ing carjture   to    whose   address  is    

Dated    ,  191 

Witness  : 


Address ; 


APPENDIX  C. 

ENGLISH  MARINE  INSURANCE  ACT  OF  1906. 
"An  Act  to  Codify  the  Law  Relating  to  Marine  Insurance."  1 
Marine  Insxjrance. 

Marine  insurance  defined. 

1.  A  contract  of  marine  insurance  is  a  contract  wherel)y  the  insurer  under- 
takes to  indemnify  the  assured,  in  manner  and  to  the  extent  thereby  agreed, 
against  marine  losses,  that  is  to  say,  tJie  losses  incident  to  marine  adventure. 
Mixed  f>ea  and  land  ?'?s7^.s. 

2. —  (1)  A  contract  of  marine  insurance  may,  by  its  express  terms,  or  by 
usa^e  of  trade,  be  extended  so  as  to  protect  the  assured  against  losses  on 
inland  waters  or  on  any  land  risk  which  may  be  incidental  to  any  sea  voyage. 

(2)  Where  a  ship  in  course  of  building,  or  the  launch  of  a  ship,  or  any 
adventure  analogous  to  a  marine  adventure,  is  covered  by  a  policy  in  the 
form  of  a  marine  policy,  the  provisions  of  this  Act,  in  so  far  as  applicable, 
shall  apply  thereto;  but,  except  as  by  this  section  provided,  nothing  in  this 
Act  shall  alter  or  affect  any  rule  of  law  applicable  to  any  contract  of  insurance 
other  than  a  contract  of  marine  insurance  as  by  this  Act  defined. 
Marine  adventure  and  nuiritime  perils  defined. 

3. —  (1)  Subject  to  the  provisions  of  this  Act,  every  lawful  marine  adventure 
may  be  the  sul)ject  of  a  contract  of  marine  insurance. 

(2)    In  particular  there  is  a  marine  adventure  where — 

(a)  Any  ship  goods  or  other  movea1)les  arc  exposed  to  maritime  perils.  Sudi 
propertv  is  in  this  Act  referred  to  as  "insurable  property;" 

(hi  The  earning  or  acquisition  of  any  freight,  passage  money,  commission, 
profit,  or  other  pecuniary  benefit,   or  the  security   for  any   advances,   loan,   or 

M4  Statutes  \190Ci,  0  Fdw.  VIT  .  c.  411   pp.  210-241,  21st  Deceml)er,  100(5  •  Kntter 

worths  "•wenlieth   Cent.   Stat.    (1000-1000)    pp.  294  et  seq. ;   Chitty's   Stat.    Enj:    dd 
881  et  seq.  ^^' 
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disbursements,  is  endangered  t.y  tlio  exposure  of  insurable  property  to  maritime 
j)orila. 

(c)  Any  liability  to  a  third  party  may  be  incurred  by  the  owner  of,  or  other 
person  interested  in  or  responsible  "for,  'insurable  property,  by  reason  of  mari- 
lin\e  perils. 

'•Maritime  perils"  means  the  perils  consequent  on,  or  incident  to,  the  navi- 
j;ation  of  the  sea.  that  is  to  say,  perils  of  the  seas,  fire,  war  perils,  pirates, 
rovers,  thieves,  captures,  seisures,  restraints,  and  detainments  of  princes  and 
j)eoples.  jettisons.  l)arratry,  and  any  other  perils,  either  of  the  like  kind  or 
wliicli  may  be  desijj;nated  by  tlie  policy. 

Insurable  Interest. 

Avoida}ice  of  ivaging  ov  ffaminf/  contrarts. 

4. —  (I)  Every  contract  of  marine  insurance  by  way  of  gaming  or  wagering 
is  void. 

(2)  A  contract  of  marine  insurance  is  deemed  to  be  a  gammg  or  wagering 
contract — 

'  (a)  Where  the  assured  has  not  an  insurable  interest  as  defined  by  this  Act, 
and  the  contract  is  entered  into  with  no  expectation  of  acquiring  such  an 
interest;  or 

(b)  \\'here  the  policy  is  made  "interest  or  no  interest,"  or  "without  further 
pioof  of  interest  than  "the  policy  itself,"  or  "without  benefit  of  salvage  to  the 
insurer,"  or  subject  to  any  other  like  term: 

Provided   that,   where   there   is   no   possibility   of   salvage,   a  policy   may  be 
effected  without  benefit  of  salvage  to  the  insurer. 
Inst(rable  interest  defined. 

5, —  (1)  Subject  to  the  provisions  of  this  Act,  every  person  has  an  insurable 
interest  who  is  interested  in  a  marine  adventure. 

(2)  In  particular  a  person  is  interested  in  a  marine  adventure  where  he 
stands  in  any  legal  or  equitable  relation  to  the  adventure  or  to  any  insurable 
})ropcrty  at  risk  therein,  in  consequence  of  which  he  may  benefit  by  the  safety 
or  due  arrival  of  insurable  property,  or  may  bo  prejudiced  by  its  loss,  or  by 
damage  thereto,  or  by  the  detention  thereof,  or  may  incur  liability  in  respect 
thereof. 
When  interest  must  attach. 

G. —  (1)  The  assured  must  be  interested  in  the  subject-matter  insvired  at  the 
time  of  tlie  loss  though  he  need  not  be  interested  when  the  insurance  is  effected: 

Provided  that  where  the  subject-matter  is  insured  "lost  or  not  lost,"  tiie  as- 
sured may  recover  although  he  may  not  have  acquired  his  interest  until  after 
the  loss,  unless  at  tlie  time  of  elTecting  the  contract  of  insurance  the  assured 
was  aware  of  the  loss,  and  the  insurer  was  not. 

(2)    Where  the  assured  has  no  interest  at  the  time  of  the  loss,  he  cannot 
acquire  interest  by  any  act  or  election  after  he  is  aware  of  the  loss. 
Defeasible  or  contingent  interest. 

7_ — (1)    A  defeasible  interest  is  insurable,  as  also  is  a  contingent  Interest. 

(2)    In  particular,  where  the  buyer  of  goods  has   insured  them,  he  has  an 
insurable  interest,  notwithstanding  that  he  might,  at  his  election,  have  rejected 
the  goods,  or  have  treated  them,  at  the  seller's  risk,  by  reason  of  the  latter's 
delay  in  making  delivery  or  otherwise. 
Partial  interest. 

8.  A  partial  interest  of  any  nature  is  insurable. 

Re-insurance . 

f). —  (1)  The  insurer  under  a  contract  of  marine  insurance  has  an  insuralile 
interest  in  his  risk,  and  may  re-insure  in  respect  of  it. 

(2)    Unless  the  policy  otherwise  provides,  the  original  assured  has  no  right 
or  interest  in  respect  of  such  re-insurance. 
Bottomry. 

10.  The  lender  of  money  on  bottomry  or  respondentia  has  an  insurable  inter- 
est in  respect  of  the  loan. 
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Master's  and  seamen's  wages. 

11.  The  master  or  any  member  of  the  crew  of  a  ship  has  an  insurable  interest 
in  respect  o''  his  wages. 

Advance  freight. 

12.  In  the  case  of  advance  freight,  the  person  advancing  the  freight  has  an 
insurable  interest,  in  so  far  as  such  freight  is  not  repayable  in  case  of  loss. 
Charges  of  insurance. 

13.  Tlie  assured  has  an  insurable  interest  in  the  charges  of  any  insurance 
which  he  may  efl'ect. 

Quantum  of  interest. 

14. —  (1)  VVhere  the  subject-matter  insured  is  mortgaged,  the  mortgagor  has 
an  insurable  "interest  in  the  full  value  tliereof ,  and  the  mortgagee  has  an  insur- 
able interest  in  respect  of  any  sum  due  or  to  become  due  under  the  mortgage. 

(2)  A  mortgagee,  consignee,  or  other  person  having  an  interest  in  tJie  sub- 
ject-matter insured  may  insure  on  behalf  and  for  the  benetit  of  other  persons 
interesied  as  well  as  for  his  own  benetit. 

(3)  The  owner  of  insurable  property  has  an  insurable  interest  in  respect  of 
the  full  valucxthereof,  notwithstanding  that  some  third  person  may  have  agreed,  , 
or  be  liable,  to  indemnify  him  in  case  of  loss. 

Assigntncnt  of  interest. 

15.  VVhere  the  assured  assigns  or  otherwise  parts  with  his  interest  in  tlie 
subject-matter  insured,  he  does  not  thereby  transfer  to  the  assignee  his  rights 
under  the  contract  of  insurance,  unless  there  be  an  express  or  implied  agree- 
ment with  the  assignee  to  that  effect. 

But  the  provisions  of  this  section  do  not  affect  a  transmission  of  interest 
by  operation  of  law. 

Insurable  Value. 

Measure  of  insurahic  value. 

16.  Subject  to  any  express  provision  or  valuation  in  the  policy,  the  insurable 
value  of  the  subject-matter  insured  must  be  ascertained  as  follows: — 

(1)  In  insurance  on  ship,  the  insurable  value  is  the  value,  at  the  commence- 
ment of  the  risk,  of  the  ship,  including  her  outfit,  provisions  and  stores  for  the 
officers  and  crew,  money  advanced  for  seamen's  wages,  and  other  disbursements 
(if  any)  incurred  to  make  the  ship  fit  for  the  voyage  or  adventure  contem- 
plated by  the  policy,  jjlus  the  charges  of  insurance  upon  the  whole. 

The  insurable  value,  in  the  case  of  a  steamship,  includes  also  the  machinery, 
boilers,  and  coals  and  engine  stores  if  owned  by  the  insured,  and,  in  the  case 
of  a  ship  engaged  in  a  special  trade,  the  ordinary  fittings  requisite  for  that 
trade. 

(2)  In  insurance  on  freight,  whether  paid  in  advance  or  otherwise,  tlie 
insurable  value  is  the  gross  amount  of  the  freight  at  the  risk  of  the  assured, 
j^lus  the  charges  of  insurance. 

(3)  In  insurance  on  goods  and  merchandise,  the  insurable  value  is  the  prime 
cost  of  the  property  insured,  plus  the  expenses  of  and  incidental  to  shipping 
and  the  chai'ges  of  insurance  upon  the  whole. 

(4)  In  insurance  on  any  otJier  subject-matter,  the  insurable  value  is  tlie 
amount  at  the  risk  of  the  assured  when  the  policy  attaches,  plus  the  charges 
of  insurance. 

Disclosure  akd  Representations. 

Insurance  is  uherritnae  fidei. 

17.  A  contract  of  marine  insurance  is  a  contract  based  upon  the  utmost  good 
faith,  and,  if  the  utmost  good  faith  be  not  observed  by  either  party,  the  con- 
tract may  be  avoided  by  the  other  party. 

Visclosure  hy  assured. 

18. —  (1)  Subject  to  the  2)i't>visions  of  this  section,  the  assured  must  disclose 
to  the  insurer,  before  the  contract  is  concluded,  every  material  circumstance 
which  is  known  to  the  assurecl,  and  the  assured  is  deemed  to  know  wvry  cir- 
cumstance which,  in  the  ordinary  course  of  business,  ought  to  be  known  l)v  him. 
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If  the  assurtxi  fails  to  inakf  such  disclosure,  the  insurer  may  avoid  the  contract. 

(2)  Every  cireumstanco  is  material  which  would  influence  the  jud<^ment  of 
a  prudent  insurer  in  iixing  the  pveniium,  or  determining  wlicther  he  will  take 
the  risk. 

(;{)  In  the  absence  of  inquiry  the  following  circumstances  need  not  be  dis- 
closed, namely  :^ — ■ 

(a)    Any  circumstance  which  diminishes  the  risk; 

(bl  Any  circumstance  which  is  known  or  presumed  to  be  known  to  the  in- 
.surer.  The  insurer  is  presumed  to  kiu)w  matters  of  common  notoriety  or  knowl- 
edge, ami  matters  which  an  insurer  in  the  ordinary,  course  of  his  business,  as 
i.uch,  ought  to  know; 

(c(    Any  circumstaiu'c  as  to  which  infornuition  is  waived  by  the  insurer; 

(d)  Any  circunistaiu'c  wliidi  it  is  superfluous  to  disclose  by  reason  of  any 
v.Kpress  or  implied  warranty. 

(4)  Whether  any  particular  circumstance,  whicli  is  not  disclosed,  be  material 
or  not  is,  in  each  case,  a  (juestiou  of  fact. 

(5)  The  term  "circumstance"  includes  any  communication  made  to,  or  infor- 
mation received  by,  the  assured. 

Disclosui'c  by  agent  effcctiny  insurance, 

l!).  Subject  to  the  provisions  of  the  preceding  section  as  to  circumstances 
wliich  need  not  be  disclosed,  where  an  insurance  is  efi'ected  for  the  assured  by 
an  agent,  the  agent  must  disclose  to  the  insurer — 

^ai  I'iVery  material  circumstance  which  is  known  to  himself,  and  an  agent 
to  insure  is  deemed  to  know  every  circumstance  which  in  the  ordinary  course 
of  business  ouglit  to  be  known  by,  or  to  have  been  commvniicated  to  him;   and 

[h)    Evcrj'    nuiterial    circumstance   which    the    assured    is    bound    to   disclose, 
luiless  it  come  to  his  knowledge  too  late  to  communicate  it  to  the  agent. 
Bepi-escntations  liending  negotiation  of  contract. 

20. —  [1)  Every  material  representation  made  bj'  tlie  assured  or  his  agent  to 
the  insurer  during  negotiations  for  the  contract,  and  before  the  contract  is 
concluded,  must  be  true.     If  it  be  untrue  the  insurer  may  avoid  the  contract. 

(2)  A  representation  is  material  which  would  influence  the  judgment  of  a 
prudent  insurer  in  fixing  the  premium,  or  determining  whetlier  he  will  take 
the  risk. 

(3)  A  representation  may  be  either  a  representation  as  to  a  matter  of  fact, 
or  as  to  a  matter  of  expectation  or  belief. 

(4)  A  representation  as  to  a  matter  of  fact  is  true,  if  it  be  substantially 
correct,  that  is  to  say,  if  the  difference  between  what  is  represented  and  what 
is  actually  correct  would  not  be  considered  material  by  a  prudent  insurer. 

(5)  A  representation  as  to  a  matter  of  expectation  or  belief  is  true  if  it  be 
made  in  good  faith. 

(0)  A  representation  may  be  withdrawn  or  corrected  before  the  contract  is 
(oncluded. 

(7)  Whether  a  pai'ticular  representation  be  material  or  not  is,  in  each  case, 
a  questi,on  of  fact. 

IVhen  contract  is  deemed  to  he  concluded. 

21.  A  contract  of  marine  insurance  is  deemed  to  be  concluded  when  the  pro- 
posal of  the  assured  is  accepted  by  tiie  insurer,  whether  the  policy  be  then 
issued  or  not;  and  for  the  purpose  of  showing  when  the  proposal  was  accepted, 
reference  may  be  made  to  tlie  slip  or  covering  note  or  other  customary  memo- 
randum of  the  contract,  although  it  be  unstamped. 

The  Policy. 

Contract  must  be  embodied  in  policy. 

22.  Subject  to  the  provisions  of  any  statute,  a  contract  of  marine  insurance 
is  inadmissible  in  evidence  unless  it  is  emI)odied  in  a  marine  poiicy  in  accord- 
ance with  this  Act.  The  policy  may  be  executed  and  issued  either  at  the  time 
when  the  contract  is  concluded,  or  afterwards. 
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What  policy  must  specify. 

23.  A  marine  policy  must  specify — 

(1)  Tlie  name  of  the  assured,  or  of  some  person  who  effects  the  insurance 
on  his  behalf; 

(2)  The  subject-matter  insured  and  the  risk  insured  against: 

(3)  The  voyage,  or  period  of  time,  or  both,  as  the  case  may  be,  covered  by 
the  insurance; 

( 4  I    The  sum  or  sums  insured ; 

(5)    The  name  or  names  of  the  insurers. 
Signatitre  of  insurer, 

24. —  (1)  A  marine  policy  must  be  signed  by  or  on  behalf  of  the  insurer, 
provided  that  in  the  case  of  a  corporation  the  corporate  seal  may  be  sufficient, 
but  nothing  in  this  section  shall  be  construed  as  requiring  the  subscription  of 
a  corporation  to  be  under  seal. 

(2)   Where  a  policy  is  subscribed  by  or  on  behalf  of  two  or  more  insurers, 
each  subscription,  unless  the  contrary  be  expressed,  constitutes  a  distinct  con- 
tract with  the  assured. 
Voyage  and  time  policies. 

25. —  (3)  Where  the  contract  is  to  insure  the  subject-matter  "at  and  from," 
or  from  one  place  to  another  or  others,  the  policy  is  called  a  "voyage  policy," 
and  where  the  contract  is  to  insure  the  subject-matter  for  a  definite  period  of 
time  the  policy  is  called  a  "time  policy."  A  contract  for  both  voyage  and  time 
may  be  included  in  the  same  policy. 

(2)    Subject  to  the  provisions  of  section  eleven  of  the  Finance  Act,  1901,  a 
time  policy  which  is  made  for  any  time  exceeding  twelve  months  is  invalid. 
Designation  of  subject-matter. 

26. —  il)  The  subject-matter  insured  must  be  designated  in  a  marine  policy 
witli  reasonable  certainty. 

(2)  The  nature  and  extent  of  the  interest  of  the  assured  in  the  subject-mat- 
ter insured  need  not  be  specified  in  the  policy. 

(3)  Where  the  policy  designates  the  subject-matter  insured  in  general  terms, 
it  shall  be  construed  to  apply  to  the  interest  intended  by  the  assured  to  Ije 
covered. 

(4)  In  the  application  of  this  section  regard  shall  I)e  had  to  any  usage  regu- 
lating the  designation  of  the  subject-matter   insured. 

Valued  policy. 

27. —  (1)    A  policy  may  be  either  valued  or  unvalued. 

(2)  A  valued  policy  is  a  policy  which  specifies  the  agreed  value  of  the  sub- 
ject-matter insured. 

(3)  Subject  to  the  provisions  of  this  Act,  and  in  the  absence  of  fraud,  the 
value  fixed  by  the  policy  is,  as  between  the  insurer  and  assured,  conclusive  of 
the  insurable  value  of  the  subject  intended  to  be  insured,  whether  the  loss 
be  total  or  partial. 

(4)  Unless  the  policy  otherwise  provides,  the  value  fixed  by  the  policy  is  not 
conclusive  for  the  purpose  of  determining  whether  there  has  been  a  constructive 
total  loss. 

Unvalued  policy. 

28.  An  unvalued  policy  is  a  policy  which  does  not  specify  the  value  of  the 
subject-matter  insured,  but,  subject  to  the  limit  of  the  sum  insured,  leaves  the 
insurable    value    to   be   subsequently    ascertained,    in   the   manner    hereinbefore 
specified. 
Floating  policy  hy  shijj  or  ships. 

20. —  (1)  A  floating  policy  is  a  policy  which  describes  the  insurance  in  gen- 
eral terms,  and  leaves  the  name  of  the  ship  or  ships  and  other  particulars 
to  be  defined  by  subsequent  declaration. 

(2)  The  subsequent  declaration  or  declarations  may  be  made  by  indorsement 
on  the  policy,  or  in  other  customary  manner. 

(3)  Unless  the  policy  otherwise  provides,  the  declarations  must  be  made  in 
the  order  of  dispatch  or  shipment.  Tliey  must,  in  the  case  of  goods,  comprise 
all  consignments  within  the  terms  of  thi-  i)olicy,  and  the  value  of  the  goods  or 
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other  proportv  must  be  lionostly  stated,  but  an  omission  or  erroneous  declara- 
tion may  he  rettilied  even  after  loss  or  arrival,  provided  the  omission  on  decla- 
ration was  made  in  good  faith. 

(4)    Unless   the   policy   otlierwise   provides,   where   a   declaration   of   value   is 
not  made  until  after  notice  of  loss  or  arrival,  the  policy  must  be  treated  as  an 
uu\aluetl  piilicy  as  regards  the  subject-matter  of  that  declaration. 
Consti'uctiott  of  tonus  in  policy. 

;U). —  (1)    A  policy  may  be  in  tiie  form  in  the  First  schedule  to  this  Act. 

(2)    Subject   to   tiie    provisions    of   tliis   Act,   and    imless   the    context   of   the 
policy   otherwise   requires,   the   terms  and   expressions   mentioned    in    the    First 
.Schedule  to  this  Act  sliall   be  construed  as  having  the  scope  and  meaning  in 
that  schedule  assigned  to  them. 
Preinititn  to  he  ovfanfjcd. 

31. —  (1)  Where  an  insurance  is  ell'ected  at  a  premium  to  be  arranged,  and 
no  arrangement  is  made,  a  reasonable  premium  is  payable. 

(2)  Where  an  insurance  is  ell'ected  on  the  terms  tliat  an  additional  premium 
is  to  be  arranged  in  a  given  event,  and  that  event  happens  but  no  arrangement 
is  made,  then  a  reasonable  additional  premivnn  is  payable. 

Double  Insurance. 

Double  insurance. 

32. —  (1)  Where  two  or  more  policies  are  effected  by  or  on  behalf  of  the 
assured  on  the  same  ailventure  and  interest  or  any  part  thereof,  and  the  sums 
insured  exceed  the  indemnity  allowed  by  this  Act,  the  assured  is  said  to  be 
over-insured  by  double  insurance. 

(2)    Where  the  insured  is  over-insured  by  double  insurance — 

(a)  The  assured,  unless  the  policy  otherwise  provides,  may  claim  payment 
from  the  insurers  in  such  order  as  he  may  think  fit,  provided  that  he  is  not 
entitled  to  receive  any  sum  in  excess  of  the  indemnity  allowed  by  this  Act; 

(b)  Where  the  policy  under  which  the  assured  claims  is  a  valued  policy,  the 
assured  must  give  credit  as  against  the  valuation  of  any  sum  received  by  him 
under  any  other  policy  without  regard  to  the  actual  value  of  the  subject-matter 
ins\ued; 

(c)  VVhere  the  policy  under  which  the  assured  claims  is  an  unvalued  policy 
he  must  give  credit,  as  against  the  full  insurable  value,  for  any  sum  received 
by  him  under  any  other  policy; 

(d)  Where  the  assured  receives  any  sum  in  excess  of  the  indemnity  allowed 
by  tliis  Act,  he  is  deemed  to  hold  such  sum  in  trust  for  the  insurers,  according 
to  their  right  of  contribution  among  themselves. 

Warranties,  etc. 

Xotuve  of  ivai'fanty. 

33. —  (1)  A  warranty,  in  the  following  sections  relating  to  warranties,  means 
a  promissory  \varranty,  that  is  to  say,  a  warranty  by  which  the  assured  under- 
takes that  some  particular  thing  shall  or  shall  not  be  done,  or  that  some  con- 
dition shall  be  fulfilled,  or  whereby  he  affirms  or  negatives  the  existence  of  a 
particular  state  of  facts. 

(2)  A  warranty  may  be  expressed  or  implied. 

(3)  A  warranty,  as  above  defined,  is  a  condition  which  must  be  exactly  com- 
plied with,  whether  it  be  material  to  the  risk  or  not.  If  it  be  not  so  complied 
with,  then,  subject  to  any  express  provision  in  the  policy,  the  insurer  is  dis- 
charged from  liability  as  from  the  date  of  the  breach  of  warranty,  but  without 
prejudice  to  any  liability  incurred  by  him  before  that  date. 

When  hreach  of  warranty  excused. 

34. —  (1)  Noncompliance  with  a  warranty  is  excused  when,  by  reason  of  a 
ihange  of  circumstances,  the  warranty  ceases  to  be  applicable  to  the  circum- 
stances of  the  contract,  or  when  comijliance  with  the  warranty  is  rendered 
unlawful  by  any  subsequent  law. 

(2)    Where  a  warranty   is  broken,  the  assured  cannot  avail  himself  of  the 
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defense  that  the  breach  has  been  remedied,  and  the  warranty  complied  with, 
before  loss. 

(3)   A  breach  of  warranty  may  be  waived  by  the  insurer. 
Express  warranties. 

35. —  (1)  An  express  warranty  may  be  in  any  form  of  words  from  which  the 
intention  to  warrant  is  to  be  inferred. 

(2)  An  express  warranty  must  be  included  in,  or  written  upon,  the  policy, 
or  must  be  contained  in  some  document  incorporated  by  reference  into  the 
policy. 

(3)  An  express  warranty  does  not  exclude  an  implied  warranty,  unless  it  be 
inconsistent  therewith. 

M'arranti/  of  neutrality. 

36. —  (1)  Where  insurable  property,  whether  ship  or  goods,  is  expressly  war- 
ranted neutral,  there  is  an  implied  condition  that  the  property  shall  have  a 
neutral  character  at  the  commencement  of  the  risk,  and  that,  so  far  as  the 
assured  can  control  the  matter,  its  neutral  character  shall  be  preserved  during 
the  risk. 

(2)  Where  a  ship  is  expressly  warranted  "neutral"  there  is  also  an  implied 
condition  that,  so  far  as  the  assured  can  control  the  matter,  she  shall  be  prop- 
erly documented,  that  is  to  say,  that  she  sliall  carry  the  necessary  papers  to 
establish  her  neutralit}',  and  that  she  shall  not  falsify  or  suppress  her  papers, 
or  use  simulated  papers.  If  any  loss  occurs  through  breach  of  this  condition, 
the  insurer  may  avoid  the  contract. 
No  implied  warranty  of  nationality. 

37.  There  is  no  implied  warranty  as  to  the  nationality  of  a  ship,  or  that 
her  nationality  shall  not  be  changed  during  the  risk. 

Warranty  of  good  safety. 

38.  Where  the  subject-matter  insured  is  warranted  ''well"  or  "in  good  safety"' 
on  a  particular  day,  it  is  sufficient  if  it  be  safe  at  any  time  during  that  day. 
Warranty  of  seaicorthiness  of  ship. 

39. —  (1)  In  a  voyage  policy  there  is  an  implied  warranty  that  at  the  com- 
mencement of  the  voyage  the  ship  shall  be  seaworthy  for  the  purpose  of  the 
particular  adventure  insured. 

(2)  Where  the  policy  attaches  while  the  ship  is  in  port,  there  is  also  an 
implied  warranty  that  she  shall,  at  the  commencement  of  the  risk,  be  reason- 
ably fit  to  encounter  the  ordinary  perils  of  the  port. 

(3)  Where  the  policy  relates  to  a  voyage  which  is  performed  in  different' 
stages,  during  which  the  ship  requires  different  kinds  of  or  further  preparation 
or  equipment,  there  is  an  implied  warranty  that  at  the  commencement  of  each 
stage  the  ship  is  seaworthy  in  respect  of  such  preparation  or  equipment  for  the 
purposes  of  that  state. 

(4)  A  ship  is  deemed  to  be  seaworthy  when  she  is  reasonably  fit  in  all  re- 
spects to  encounter  the  ordinary  perils  of  the  seas  of  the  adventure  insured. 

(5)  In  a  time  policy  there  is  no  implied  warranty  that  the  ship  shall  be  sea- 
worthy at  any  stage  of  the  adventure,  but  where,  with  the  privity  of  the  as- 
sured, the  ship  is  sent  to  sea  in  an  unseaworthy  state,  the  insurer  is  not  liable 
for  any  loss  attributable  to  unseaworthiness. 

No  implied  warranty  that  goods  are  seaworthy, 

40. —  (1)  In  a  policy  on  goods  or  other  moveables  there  is  no  implied  war- 
ranty that  the  goods  or  moveables  are  seaworthy. 

(2)    In  a  voyage  policy  on  goods  or  otiier  moveables  there  is  an  implied  war- 
ranty that  at  the  commencement  of  the  voyage  the  ship  is  not  only  seaworthy 
as  a  ship,  but  also  tiiat  she  is  reasonably  fit  to  carry  goods  or  other  moveables 
to  the  destination  contemplated  by  the  policy. 
Warranty  of  legality. 

41.  There  is  an  implied  warranty  that  the  adventure  insured  is  a  lawful  one, 
and  that,  so  far  as  the  assured  can  control  the  matter,  the  adventure  shall  be 
carried  out  in  a  lawful  manner. 
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Iwplii'd  condition  as  to  romtnrnccinctit  of  risle..  ^ 

40 — (])  Where  the  suhjeet  matter  is  insured  by  a  voyap;e  policy  'at  and 
from"  or  "from"  a  particular  place,  it  is  not  necessary  that  the  ship  should 
he  at  that  place  when  the  contract  is  concluded,  but  there  is  an  implie<l  con- 
dition that  the  adventure  shall  he  comnicnccd  within  a  reasonable  time,  and 
that  if  the  adventure  be  not  so  coninienced  the  insurer  may  avoid  the  contract. 

{2}    The  implied  ct)ndition  may  be  negatived  by  showing  that  the  delay  was 
caused   by   circumstances   known"  to   the    insurer    before   the   contract   was   con- 
cluded, or  by  showing  that  he  waived  the  condition. 
Attcration  of  port  of  depart uve. 

r.i.  Where  the  place  of  departure  is  specified  by  the  policy,  and  the  ship 
instead  of  sailing  from  that  place  sails  from  any  other  place,  the  risk  does 
not  attach.  . 

Sailiiiff  for  different  destination. 

44.  Wiiere  the  destination  is  specified  in  the  policy,  and  the  ship,  instead  of 
sailing  for  that  destiiuition,  sails  for  any  other  destination,  the  risk  does  not 
attach. 

ClKtnoe  of  voyage. 

45. —  (1)  ^^•here,  after  the  commencement  of  the  risk,  the  destination  of  the 
ship  is  voluntarily  changed  from  the  destination  contemplated  by  the  policy, 
there  is  said  to  be  a  change  uf  voyage. 

(2)  Unless  the  policy  otherwise  provides,  where  there  is  a  change  of  voyage, 
the  insurer  is  discharged  from  liability  as  from  the  time  of  change,  that  is  to 
say,  as  from  the  time  when  the  determination  to  change  it  is  manifested;  and 
it'i's  immaterial  that  the  ship  may  not  in  fact  have  left  the  course  of  voyage 
contemplated  by  the  policy  when  the  loss  occurs. 

Deviation. 

4G. —  (1)  Where  a  sliip,  without  lawful  excuse,  deviates  from  the  voyage  con- 
templated by  the  policy,  the  insurer  is  discharged  from  liability  as  from  the 
time  of  deviation,  and  it  is  immaterial  that  the  ship  may  have  regained  her 
route  before  any  loss  occurs. 

(2)    There  is  a  deviation  from  the  voyage  contemplated  by  the  policy — 

(a)  Where  the  course  of  the  voyage  is  specifically  designated  by  the  policy, 
and  that  course  is  departed  from;  or 

(b)  ^^'here  the  course  of  the  voyage  is  not  specifically  designated  by  the 
policy,  but  the  usual  and  customary  course  is  departed  from. 

{'.U    The   intention   to  deviate   is   immaterial;    there   must  be  a   deviation   in 
fact  to  discharge  the  insurer  from  his  liability  under  the  contract. 
Several  ports  of  discluirge. 

47. —  (1)  Where  several  ports  of  discharge  are  specified  by  the  policy,  the 
ship  may  proceed  to  all  or  any  of  them,  but,  in  the  absence  of  any  usage  or 
sufficient  cause  to  the  contrary,  she  must  proceed  to  them,  or  such  of  them  as 
she  goes  to,  in  the  order  designated  by  the  policy.  If  she  does  not  there  is  a 
deviation. 

(2)    Where  the  policy  is  to  "ports  of  discharge,"  within  a  given  area,  which 
are  not  named,  the  ship  must,  in  the  absence  of  any  usage  or  sufficient  cause 
to  the   contrary,    proceed   to   them,   or   such   of   them   as   she  goes   to,    in   their 
geographical  order.     If  she  does  not  there  is  a  deviation. 
Delay  in  voyage. 

48.   In  the  case  of  a  voyage  policy,  the  adventure  insured  must  be  prosecuted 
throughout  its  course  with  reasonable  despatch,  and,  if  without  lawful  excuse 
it  is  not  so  prosecuted,  the  insurer   is  discharged  from   liability  as   from  the 
time  when  the  delay  became  unreasonable. 
Excuses  for  deviation  or  delay. 

49. —  (1)  Deviation  or  delay  in  prosecuting  the  voyage  contemplated  by  the 
policy  is  excused — 

(a)    Where  authorized  by  any  special  term  in  the  policy;  or 
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(h)  Where  caused  by  cirpumstances  beyond  the  control  of  the  master  and 
his  employe'";  or 

(c)  Where  reasonably  necessary  in  order  to  comply  with  an  express  or  im- 
plied warranty;   or 

(d)  Where  reasonably  necessary  for  the  safety  of  the  ship  or  subject-matter 
insured ;  or 

(e)  For  the  purpose  of  saving  human  life,  or  aiding  a  ship  in  distress  where 
human  life  may  be  in  danger;  or 

(f)  Where  reasonably  necessary  for  the  purpose  of  obtaining  medical  or  sur- 
gical aid  f(;r  any  person  on  board  the  ship;  or 

(g)  Where  caused  by  the  barratrous  conduct  of  the  master  or  crew,  if  bar- 
ratry be  one  of  the  perils  insured  against. 

(2)  When  the  cause  excusing  the  deviation  or  delay  ceases  to  operate,  the 
ship  must  resume  her  course,  and  prosecute  her  voyage,  with  reasonable  de- 
spatch. 

AsSIGNMEa^T  OF  POUCY. 

When  and  lioiv  policy  is  assignable. 

50. —  (1)  A  marine  policy  is  assignable  imless  it  contains  terms  expressly 
prohibiting  assignment.     It  may  be  assigned  either  before  or  after  loss. 

(2)  Where  a  marine  policy  has  been  assigned  so  as  to  pass  the  beneficial 
interest  in  such  policy,  the  assignee  of  the  policy  is  entitled  to  sue  thereon  iu 
his  own  name;  and  the  defendant  is  entitled  to  make  any  defense  arising  out 
of  the  contract  which  he  would  have  been  entitled  to  make  if  the  action  had 
been  brouglit  in  the  name  of  the  person  by  or  on  behalf  of  whom  the  policy 
was  effected. 

(3)  A  marine  policy  may  be  assigned  by  indorsement  thereon  or  in  other 
customary  manner. 

Assured  xcho  has  no  interest  cannot  assign. 

51.  Where  the  assured  has  parted  with  or  lost  his  interest  in  the  subject 
matter  insured,  and  has  not,  before  or  at  tlie  time  of  so  doing,  expressly  or 
impliedly  agreed  to  assign  the  policy,  any  subsequent  assignment  of  the  policy 
'6  inoperative: 

Provided  that  nothing  in  this  section  affects  the  assignment  of  a  policy  after 
loss. 

The  Pbemfum. 

When  preniinm  payable. 

52.  Unless  otlierwise  agreed,  the  duty  of  ithe  assured  or  his  agent  to  pay  the 
premium,  and  the  duty  of  the  insurer  to  issue  the  policy  to  the  assured  or  his 
agent,  are  concurrent  conditions,  and  tlie  insurer  is  not  bound  to  issue  the 
policy  until  payment  or  tender  of  the  premium. 

Policy  effected  through  broker. 

53.  (1)  Unless  otherwise  agreed,  where  a  marine  policy  is  effected  on  behalf 
of  the  assured  by  a  broker,  the  broker  is  directly  responsible  to  the  insurer  for 
the  premium,  and  the  insurer  is  directly  responsible  to  the  assured  for  the 
amount  which  may  be  payable  in  respect  of  losses,  or  in  respect  of  returnable 
premium. 

(2)  Unless  otherwise  agreed,  the  broker  lias,  as  against  the  assured,  a  lien 
upon  the  policy  for  the  amount  of  the  premium  and  his  changes  in  respect  of 
effecting  the  policy;  and,  where  he  has  di'alt  with  the  person  who  employs  him 
as  a  principal,  he  has  also  a  lien  on  the  policy  in  respect  to  any  balance  on 
any  insurance  account  which  may  be  due  to  liini  from  such  person,  unless  when 
the  debt  was  incurred  he  had  reason  to  believe  that  such  i)erson  was  only  an 
agent. 
Effect  of  receipt  on  policy. 

54.  Where  a  marine  policy  effected  on  behalf  of  the  assured  by  a  broker 
acknowledges  the  receipt  of  the  premium,  such  acknowledgment  is,  in  the 
absence  of  fraud,  conclusive  as  between  the  insurer  and  the  assured,  but  not  as 
between  the  insurer  and  broker. 
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Loss   AND  i\j5AND0NMENT. 


Inclvded  and  excluded  losses. 

65  — (1)  Subject  to  the  provisions  of  this  Act,  and  unless  the  policy  other- 
wise provides,  the  insurer  is  liable  for  any  loss  approximately  caused  by  a  peril 
insured  asainst,  but,  subject  as  aforesaid,  he  is  not  liable  for  any  loss  which 
is  not  i>ioxiinately  caused  by  a  peril  insured  against. 

(2)    In   particular, —  ,,     .     ,,         .,j!  i 

a)  The  insurer  is  not  liable  for  any  loss  attributable  to  the  wilful  miscon- 
duct of  the  assured,  but,  unless  the  policy  otherwise  provides,  he  is  liable  tor 
any  loss  proximately  caused  by  a  peril  insured  against,  even  though  the  loss 
would  not  have  happened  Init  for  the  misconduct  or  negligence  of  the  master  or 

"\b)  Unless  the  policy  otherwise  provides,  the  insurer  on  ship  or  goods  is  not 
liable  for  any  loss  proximately  caused  by  delay,  althougli  the  delay  be  caused 
by  a  peril  insured  against.  .  ,    ,-   ,  ,     ^  i- 

(c)  Unless  the  policy  otherwise  provides,  the  insurer  is  not  liable  tor  ordi- 
nary wear  and  tear,  ordinary  leakage  and  breakage,  inherent  vice  or  nature 
of  the  subject-matter  insured,  or  for  any  loss  proximately  caused  by  rats  or 
vermin,  or  for  any  injury  to  machinery  not  proximately  caused  by  maritime 
perils. 

Partial  and  total  loss.                                          .  ,  .        ,          xi       x,            ^  *  i 

5(j._(l )  A  loss  may  be  either  total  or  partial.  Any  loss  other  than  a  total 
loss,  as  hereinafter  defined,  is  a  partial  loss. 

(2)  A  total  loss  may  be  either  an  actual  total  loss,  or  a  constructive  total 

loss. 

(3)  Unless  a  different  intention  appears  from  the  terms  of  the  policy,  an 
insurance  against  total  loss  includes  a  constructive,  as  well  as  an  actual,  total 

(4)  Where  the  assured  brings  an  action  for  a  total  Toss  and  the  evidence 
proves  only  a  partial  loss,  he  may,  vmless  the  policy  otherwise  provides,  recover 

for  a  partial  loss.  ,  .      ,    ,  ,  ^    .  i-x 

(5)  Where  goods  reach  their  destination  in  specie,  but  by  reason  ot  oblitera- 
tion of  marksT  or  otherwise,  they  are  incapable  of  identification,  the  loss,  if 
any,  is  partial,  and  not  total. 

Actual  total  loss. 

57. (1)    Where  the  subject-matter  insured  is  destroyed,  or  so  damaged  as  to 

cease"  to  be  a  thing  of  the  kind  insured,  or  where  the  assured  is  irretrievably 
deprived  thereof,  there  is  an  actual  total  loss. 

(2)  In  the  case  of  an  actual  total  loss  no  notice  of  abandonment  need  be 
given. 

Missing  ship.  .     .  ,     ^,       i,      i 

58.  Where  the  ship  concerned  in  the  adventure  is  missing,  and  after  the  lapse 
of  a  reasonal)le  time  no  news  of  her  has  been  received,  an  actual  total  loss  may 
be  presumed. 

Effect  of  trans-shipment,  etc. 

59.  Where,  by  a  peril  insured  against,  the  voyage  is  interrupted  at  an  inter- 
mediate port  or  place,  under  such  circumstances  as,  apart  from  any  special 
stipulation  in  the  contract  of  afiroightment,  to  justify  the  master  in  landing 
and  re-shipping  the  goods  or  otlier  moveables,  or  in  trans-shipping  them,  and 
sending  tiiom  on  to  their  destination,  the  liability  of  the  insurer  continues,  not- 
withstHiuling  the  landing  or  trans-shipment. 

Constritciire  total  loss  defined. 

GO. —  (1)  Subject  to  any  express  provision  in  the  policy,  there  is  a  con- 
structive total  loss  where  the  subject-matter  insured  is  reasonably  abandoned 
oil  account  of  its  actual  total  loss  appearing  to  be  unavoidable,  or  because  it 
could  not  be  preserved  from  actual  total  loss  without  an  expenditure  which 
Avould  exceed  its  value  when  the  expenditure  had  lieen  incurred. 

(2)    In  particular,  there  is  a  constructive  total  loss — 

(i)  Where  the  assured  is  deprived  of  the  possession  of  his  ship  or  goods 
by  a  peril  insured  against,  and    (a)    it  is  unlikely  he  can  recover  the  ship  or 
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floods,  as  the  case  may  be,  or   (b)   the  cost  of  recovering  the  ship  or  goods,  as 
the  case  may  be,  would  exceed  their  value  when  recovered;  or  • 

(ii)  In  tlie  case  of  damage  to  a  ship,  whei'e  she  is  so  damaged  by  a  peril 
insured  against  that  the  cost  of  repairing  the  damage  would  exceed  the  value 
of   the   ship   when   repaired. 

In  estimating  the  cost  of  repairs,  no  deduction  is  to  be  made  in  respect  of 
general  average  contributions  to  those  repairs  payable  by  other  interests,  but 
account  is  to  be  taken  of  the  expense  of  future  salvage  operations  and  of  any 
future  general  average  contributions  to  which  the  ship  would  be  liable  if  re- 
paired ;   or 

{ iii )    In  the  case  of  damage  to  goods,  where  the  cost  of  repairing  the  damage 
and   forwarding  the  goods   to  their   destination   would   exceed   their   value   on 
arrival. 
Effect  of  constiiictive  total  loss. 

61.  Wliere   there   is  a   constructive  total  loss  the  assured   may  either   treat 
the  loss  as  a  partial  loss,  or  abandon  the  subject-matter  insured  to  the  insurer 
and  treat  the  loss  as  if  it  were  an  actual  total  loss. 
Notice  of  abandonment. 

62. —  (1)  Subject  to  the  provisions  of  this  section,  where  the  assured  elects 
to  abandon  the  subject-matter  insured  to  the  insurer,  he  must  give  notice  of 
abandonment.  If  he  fails  to  do  so  the  loss  can  only  be  treated  as  a  partial 
loss. 

(2)  Notice  of  abandonment  may  be  given  in  writing,  or  by  word  of  mouth, 
or  partly  in  writing  and  partly  by  word  of  mouth,  and  may  be  given  in  any 
terms  which  indicate  the  intention  of  the  assured  to  abandon  his  insured 
interest  in  the  subject-matter  insured  unconditionally  to   the   insurer. 

(3)  Notice  of  abandonment  must  be  given  with  reasonable  diligence  after  the 
receipt  of  reliable  information  of  the  loss,  but  where  the  information  is  of  a 
doubtful  character  the  assured  is  entitled  to  a  reasonable  time  to  make  in- 
quiry. 

(4)  Where  notice  of  abandonment  is  properly  given,  the  rights  of  the  assured 
are  not  prejudiced  by  the  fact  tliat  the  insurer  refuses  to  accept  the  abandon- 
ment. 

(5)  The  acceptance  of  an  abandonment  may  be  either  express  or  ii^plied 
from  the  conduct  of  the  insurer.  The  mere  silence  of  the  insurer  after  notice 
is  not  an  acceptance. 

(6)  Where  notice  of  abandonment  is  accepted  the  abandonment  is  irrevo- 
cable. The  acceptance  of  the  notice  conclusively  admits  liability  for  the  loss 
and  the  sufficiency  of  the  notice. 

(7)  Notice  of  abandonment  is  unnecessary  where,  at  the  time  when  the 
assured  receives  information  of  the  loss,  there  would  be  no  possibility  of 
benefit  to  the  insurer  if  notice  were  given  to  him. 

(8)  Notice  of  abandonment  may  be  waived  by  the  insurer. 

(9)  Where  an  insurer  has  re-insured  his  risk,  no  notice  of  abandonmi,>nt 
need  be  given  by  him. 

Effect  of  abandontnent. 

63. —  (1)  Where  there  is  a  valid  abandonment  the  insurer  is  entitled  to  take 
over  the  interest  of  tlie  assured  in  whatever  may  remain  of  the  subject-matter 
insured,  and  all  proprietary  rights  incidental  thereto. 

(2)  Upon  the  abandonment  of  a  ship,  the  insurer  thereof  is  entitled  to  any 
freight  in  course  of  being  earned,  and  which  is  earned  by  her  subsequent  to  the 
casualty  causing  the  loss,  less  the  expenses  of  earning  it  incurred  after  the 
casualty;  and,  where  the  ship  is  carrying  the  owner's  goods,  the  insurer  is 
entitled  to  a  reasonable  remuneration  for  the  carriage  of  them  subsequent  to 
the  casualty  causing  the  loss. 

Partial  Losses. 

(Including  Salvage  and  General  Average  and  Particular  Charges). 

Particttlar  averaye  loss. 

64. —  (1)   A  particular  average   loss   is  a   partial   loss  of  the   subject-matter 
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insured,  caused  by  a  peril  insiircil  against,  and  which  is  not  a  general  average 
los3. 

(2)    Expenses    incurred   by   or   on   belialf   of   the   assured    for   the   safety   or 
lireservation   of   the   suhjeet-niatter    insured,    other    than "  general    average    and 
salvage   charges,   are   calh'd    particular   charges.      Particular    charges   are    not 
included  in  particular  avciage. 
Salvage  chat'ocs. 

(i.").^(l)  Subject  to  any  express  jirovislon  in  the  policy,  salvage  charges 
incurred  in  preventing  a  loss  hy  perils  insured  against  may  be  recovered  as  a 
loss  by  iliose  perils. 

(2)' "Salvage  charges"  means  the  charges  recoverable  under  maritime  law 
by  a  salvor  independently  of  contract.  'Ihej'  do  not  include  cxj)cnses  of  services 
i;i  the  nature  of  salvage  rendered  by  tlie  assured  or  his  agents,  or  any  person 
inii)loyed  for  liirc  by  them,  for  the  i)urpose  of  averting  a  peril  insured  against. 
Such  cxi)ense.s,  where  properly  incurred,  may  be  recovered  as  particular  charges 
or  as  a  general  average  loss,  according  to  the  circumstances  under  which  they 
v.ere  incurred. 
General  average  loss. 

UO. —  (1)  A  general  average  loss  is  a  loss  caused  by  or  directly  consequential 
ca  a  general  average  act.  It  includes  a  general  average  expenditure  as  well  as 
a  general  average  sacrifice. 

(2)  There  is  a  general  average  act  where  any  extraordinary  sacrifice  or 
expenditure  is  voluntarily  and  reasonably  made  or  incurred  in  time  of  peril 
for  the  purpose  of  preserving  the  property  imperiled  in  the  common  adventure. 

(.'})  Where  tliere  is  a  general  average  loss,  tlie  party  on  whom  it  falls  is 
.entitled,  subject  to  the  conditions  imposed  by  maritime  law,  to  a  ratable  con- 
tribution from  the  other  parties  interested,  and  such  contribution  is  called  a 
general  average  contribution. 

(4)  Subject  to  any  express  provision  in  the  policy,  where  the  assured  has 
incurred  a  general  average  expenditure,  he  may  recover  from  the  insurer  in 
respect  of  the  proportion  of  the  loss  which  falls  upon  him;  and,  in  the  case  of 
general  average  sacrifice,  he  may  recover  from  the  insurer  in  respect  of  the 
M  hole  loss  without  having  enforced  his  right  of  contribution  from  the  other 
l>arties  lialde  to  contribute. 

(5)  Subject  to  any  express  provision  in  the  policy,  where  the  assured  has 
paid,  or  is  liable  to  pay,  a  general  average  contribution  in  respect  of  the  sub- 
ject insured,  he  may  recover  therefor  from  the  insurer. 

(6)  In  the  absence  of  express  stipulation,  the  insurer  is  not  liable  for  any 
general  average  loss  or  contribution  where  the  loss  was  not  incurred  for  the 
purpose  of  avoiding,  or  in  connection  with  the  avoidance  of,  a  peril  insured 
ii  gainst. 

(7 1  Where  ship,  freight,  and  cargo,  or  any  two  of  those  interests,  are 
owned  by  the  same  assured,  the  liability  of  the  insurer  in  respect  of  general 
average  losses  or  contributions  is  to  be  determined  as  if  those  subjects  were 
owned   by  different  persons. 

Measure  of  Indemnity. 

Extent  of  liahility  of  insurer  for  loss. 

G7. —  (1)  The  sura  which  the  assured  can  recover  in  respect  of  a  loss  on  a 
jiolicy  by  which  he  is  insured,  in  the  case  of  an  unvalued  policy  to  the  full 
extent  of  the  insurable  value,  or,  in  the  case  of  a  valued  policy  to  the  full 
extent  of  the  value  fixed  by  the  policy,  is  called  the  measure  of  indemnity. 

(2)  Where  there  is  a  loss  recoverable  under  the  policy,  the  insurer,  or  each 
insurer  if  tliere  be  more  than  one,  is  lialde  for  such  proportion  of  the  measure 
of  indemnity  as  the  amount  of  his  subscription  bears  to  tlie  value  fixed  by  the 
policy  in  the  case  of  a  value  policy,  or  to  the  insurable  value  in  the  case  of  an 
unvalued  policy. 
Total  loss. 

68.  Subject  to  the  provisions  of  this  Act  and  to  any  express  provision  in  tiie 
policy,  where  there  is  a  total  loss  of  the  subject-matter  insured, — 
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(1)  If  the  policy  be  a  valued  policy,  the  measure  of  indemnity  is  the  sum 
fixed  by  the  policy: 

(2)  If  the  policy  be  an  unvalued  policy,  the  measure  of  indemnity  is  the 
insurable  value  of  the  subject-matter  insured. 

Partial  loss  of  sJiip. 

69.  Where  io  ship  is  damaged,  but  is  not  totally  lost,  the  measure  of  in- 
demnity, subject  to  any  express  provision  in  the  policj-,  is  as  follows:  — 

(1)  Where  the  ship  has  been  repaired,  the  assured  is  entitled  to  the  rea- 
sonable cost  of  the  repairs,  less  the  customary  reductions,  but  not  exceeding  the 
sum  insured  in  respect  of  any  one  casualty: 

(2)  Where  the  ship  has  been  only  partially  repaired,  the  assured  is  entitled 
to  the  reasonable  cost  of  sucli  repairs,  computed  as  above,  and  also  to  be 
indemnified  for  the  reasonable  depreciation,  if  any,  arising  from  the  unrepaired 
damage,  provided  that  the  aggregate  amoiuit  shall  not  exceed  the  cost  of 
repairing  the  whole  damage,  computed  as  above: 

(3)  Where  the  ship  has  not  been  repaired,  and  has  not  been  sold  in  her 
damaged  state  during  the  risk,  the  assured  is  entitled  to  be  indemnified  for  the 
reasonable  depreciation  arising  from  the  unrepaired  damage,  computed  as 
above. 

Partial  loss  of  freight. 

70.  Subject  to  any  express  provision  in  the  policy,  where  there  is  a  partial 
loss  of  freight,  the  measure  of  indemnity  is  sucli  proportion  of  the  sum  fixed 
by  the  policy  in  case  of  a  valued  policy,  or  of  the  insurable  value  in  the  case 
of  an  unvalued  jjolicy,  as  the  proportion  of  freight  lost  by  the  assured  bears 
to  the  wliole  freight  at  the  risk  of  the  assured  under  the  policy. 

Partial  loss  of  goods,  merchandise,  dc. 

71.  VMiere  there  is  a  partial  loss  of  goods,  merchandise,  or  otiier  moveables, 
the  measure  of  indemnity,  suljject  to  any  express  provision  in  tiie  policy,  is  as 
follows: — 

(1)  Where  part  of  the  goods,  merchandise  or  other  moveables  insured  by  a 
valued  policy  is  totally  lost,  the  measure  of  indemnity  is  such  proportion  of 
the  sum  fixed  by  the  policy  as  the  insurable  value  of  the  part  lost  bears  to  the 
insurable  value  of  the  whole,  ascertained  as  in  the  case  of  an  unvalued  policy: 

( 2 )  Where  part  of  the  goods,  merchandise,  or  other  moveables  insured  by 
an  unvalued  policy  is  totally  lost,  the  measure  of  indemnity  is  the  insurable 
value  of  the  part  lost,  ascertained  as  in  case  of  total  loss; 

(3)  Where  the  whole  or  any  part  of  the  goods  or  merchandise  insured  has 
been  delivered  damaged  at  its  destination,  the  measure  of  indemnity  is  sucli 
proportion  of  tlie  sum  fixed  by  the  policy  in  the  case  of  a  valued  policy,  or  of 
the  insurable  value  in  the  case  of  an  unvalued  policy,  as  the  difl'erence  between 
the  gross  sound  and  damaged  value  at  the  place  of  arrival  bears  to  the  gross 
soimd  value: 

(4)  "Gross  value"  means  the  wholesale  price  or,  if  there  be  no  such  price, 
the  estimated  value,  with,  in  eitlier  case,  freight,  landing  charges,  and  duty 
paid  beforehand;  provided  that,  in  the  case  of  goods  or  merchandise  cus- 
tomarily sold  in  bond,  tlie  bonded  price  is  deemed  to  be  the  gross  value.  "Gross 
proceeds"  means  the  actual  price  obtained  at  a  sale  where  all  charges  on  sale 
are  paid  by  the  sellers. 

Apportionment  of  valuation. 

72. —  (1)  Where  difierent  species  of  property  are  insured  under  a  single 
valuation,  the  valuation  must  be  apportioned  over  the  different  species  in  pro- 
portion to  their  respective  insurable  values,  as  in  the  case  of  an  unvalued 
policy.  The  insured  value  of  any  part  of  a  species  is  such  proportion  of  the 
total  insured  value  of  the  same  as  the  insurable  value  of  the  part  bears  to  the 
insurable  value  of  the  whole,  ascertained  in  both  cases  as  provided  by  this  Act. 

(2)  Wliere  a  valuation  has  to  be  apj)ortioned,  and  particulars  of  tlie  prime 
cost  of  each  separate  species,  quality,  or  description  of  goods  cannot  be  ascer- 
tained, the  division  of  the  valuation  may  be  made  over  the  net  arrived  sound 
values  of  the  different  species,  qualities,   or  descriptions  of  goods. 
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Getirrni  average  contributions  and  salvage  charges. 

7.">. —  (1)  Subject  to  any  expri'iss  provision  in  the  policy,  where  the  assuretf 
has  paid,  or  is  liable  for,  any  j'encral  average  contribution,  the  measure  of 
indenuiity  is  the  full  amount  of  sucli  contribution,  if  the  subject-matter  liable 
to  contribution  is  insured  for  its  full  contributory  value;  but,  if  such  subject- 
matter  be  not  insured  for  its  full  contributory  value,  or  if  only  part  of  it  bo 
insured,  the  indemnity  payable  by  the  insurer  must  be  reduced  in  proportion 
to  the  under  insurance,  and  where  there  has  been  a  particular  averaj,'e  loss 
which  constitutes  a  ileduction  from  the  contributory  value,  and  for  which  the 
insurer  is  liable,  that  amount  must  be  deducted  from  the  insured  value  in 
order  to  ascertain  what  the  insurer  is  liable  to  contribute. 

(2)    Where  the   insurer   is   liable  for  salvage  charges  the  extent  of  his  lia- 
bility must  be* determined  on  the  like  principle. 
Liabilities  to  tJtird  parties. 

74.  Where   the  assured   lias  elTeeted  an   insurance   in   express  terms   against 
any  liability'  to  a  third  party,  the  measure  of  indemnity,  subject  to  any  ex- 
press provision  in  the  policy,  is  the  amount  paid  or  payable  by  him  to  such 
third  party  in  respect  of  such  liability. 
General  proinsions  as  to  measure  of  indemnity. 

75. —  (1)  Where  there  has  been  a  loss  in  respect  of  any  subject-matter  not 
expressly  provided  for  in  the  foregoing  provisions  of  this  Act,  the  measure 
of  indemnity  shall  be  ascertained,  as  nearly  as  may  be,  in  accordance  with 
those  provisions,  in  so  far  as  applicable  to  the  ))articular  case. 

(2)  Nothing  in  the  provisions  of  this  Act  relating  to  the  measure  of  in- 
demnity shall  afl'ect  the  rules  relating  to  double  insurance,  or  prohibit  the 
insurer  from  disproving  interest  wholly  or  in  part,  or  from  sliowing  that  at 
the  time  of  the  loss  the  whole  or  any  part  of  the  subject-matter  insured  was 
not  at  risk  under  the  policy. 
Particular  average  warranties. 

70. —  (1)  Where  the  subject-matter  insured  is  warranted  free  from  par- 
ticular average,  the  assured  caiuiot  recover  for  a  loss  of  part,  other  than  a  loss 
incurred  by  a  general  average  sacrifice;  unless  the  contract  contained  in  the 
policy  be  apportionable;  but,  if  the  contract  be  apportionable,  the  assured 
may  recover  for  a  total  loss  of  any  apportionable  part. 

(2)  Where  the  subject-matter  insured  is  warranted  free  from  particular 
average,  either  wholly  or  under  a  certain  percentage,  the  insurer  is  never- 
theless liable  for  salvage  charges,  and  for  particular  chai'ges  and  other  expenses 
properly  incurred  pursuant  to  the  provisions  of  the  suing  and  laboring  clause 
in  order  to  avert  a  loss  insured  against. 

(3)  Unless  the  policy  otherwise  provides,  where  the  subject-matter  insured 
is  warranted  free  from  jiarticular  average  under  a  specified  percentage,  a 
general  average  loss  cannot  be  added  to  a  jiarticular  average  loss  to  make  up 
the  specified  percentage. 

(4)  For  the  purpose  of  ascertaining  whether  the  specified  percentage  ha.? 
been  reached,  regard  shall  be  had  only  to  the  actual  loss  sufi'ered  by  the  sub- 
ject-matter insured.  Particiilar  charges  and  the  expenses  of  and  incidental 
to  ascertaining  and  proving  the  loss  must  be  excluded. 

Successive  losses. 

77. —  (1)  Unless  the  policy  otherwise  provides,  and  subject  to  the  provisions 
of  this  Act,  the  insurer  is  liable  for  successive  losses,  even  though  the  total 
amount  of  such  losses  may  exceed  the  sum  insured. 

(2)  Where,  under  the  same  policy,  a  partial  loss,  which  has  not  been  re- 
paired or  otherwise  made  good,  is  followed  by  a  total  loss,  the  assured  can 
only  recover  in  respect  of  the  total  loss: 

Provided  that  nothing  in  this  section  shall  affect  the  liability  of  the  insurer 
under  the  suing  and  laboring  clause. 
Stiing  and  lahoring  clause. 

78. —  (1)  Where  the  policy  contains  a  suing  and  laboring  clause,  the  en- 
gagement thereby  entered  into  is  deemed  to  be  supplementary  to  the  contract 
of    insurance,    and   the   assured   may    recover   from   the    insurer   any   expenses 
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]  roperly  incurred  pursuant  to  the  clause,  notwithstanding  that  the  insurer 
may  have  paid  for  a  total  loss,  or  that  the  subject-matter  may  have  been 
warranted  free  from  particular  average,  either  wholly  or  under  a  certain  per- 
centage. 

(2)  General  average  losses  and  contributions  and  salvage  charges,  as  defined 
by  this  Act,  are  not  recoverable  under  the  suing  and  laboring  clause. 

(3)  Expenses  incurred  for  the  purpose  of  averting  or  diminishing  any  loss 
not  covered  by  the  policy  are  not  recoverable  under  the  suing  and  laboring 
clause. 

(4)  It  is  the  duty  of  the  assured  and  his  agents,  in  all  cases,  to  take  such 
measures  as  may  be  reasonable  for  the  jiurpose  of  averting  or  minimizing  a 
loss. 

Rights  of  Insures  on  Payment. 

Right  of  suhrogation. 

79. —  (1)  Where  the  insurer  pays  for  a  total  loss,  either  of  the  whole,  or  In 
case  of  goods  of  any  apportionable  part,  of  the  subject-matter  insured,  he 
thereupon  becomes  entitled  to  take  over  tlie  interest  of  the  assured  in  wliatever 
may  remain  of  the  subject-matter  so  paid  for,  and  he  is  thereby  subrogated  to 
all  the  rights  and  remedies  of  the  assured  in  and  in  respect  of  that  subject- 
matter  as  from  the  time  of  the  casualty  causing  the  loss. 

(2)  Subject  to  tlie  foregoing  provisions,  where  the  insurer  pays  for  a  partial 
loss,  he  acquires  no  title  to  the  subject-matter  insured,  or  such  part  of  it  as 
may  remain,  but  lie  is  thereupon  subrogated  to  all  rights  and  remedies  of  the 
assured  in  and  in  respect  of  the  subject-matter  insured  as  from  the  time  of 
the  casualty  causing  the  loss,  in  so  far  as  the  insured  has  been  indemnified, 
according  to  this  Act,  by  such  payment  for  the  loss. 
Right  of  contrihution. 

80. —  (1)  Where  the  assured  is  over-insured  by  double  insurance,  each  in- 
surer is  bound,  as  between  himself  and  the  other  insurers,  to  contribute  ratably 
to  the  loss  in  jiroportion  to  the  amount  for  which  he  is  liable  under  his 
contract. 

(2)    If  any  insurer  pays  more  than  his  proportion  of  the  loss,  he  is  entitled 
To    maintain    an    action    for    contribution    against    the    other    insurers,    and    is 
entitled  to  the  like  remedies  as  a  surety  who  has  paid  more  than  his  propor- 
tion of  the  debt. 
Effect  of  under  insurance. 

81.  Where  the  assured  is  insured  for  an  amount  less  than  the  insurable 
value,  or,  in  case  of  a  valued  policy,  for  an  amount  less  than  the  policy  valua- 
tion, he  is  deemed  to  be  his  own  insurer  in  respect  of  the  uninsured  balance. 

Eetuen  of  Premium. 

Enforcetnent  of  retiwn. 

82.  ^Vhere  the  premium,  or  a  proportionate  part  thereof  is,  by  this  Act, 
declared  to  be  returnable, — 

(a)  If  already  paid,  it  may  be  recovered  by  the  assured  from  the  insurer: 
and 

(b)  If  impaid,  it  may  be  retained  by  the  assured  or  his  agent. 
Return  hy  agreement. 

83.  Where  the  policy  contains  a  stipulation  for  the  return  of  the  premium, 
cr  a  proportionate  part  thereof,  on  the  happening  of  a  certain  event,  and  thai 
event  happens,  the  premium,  or,  as  the  case  may  be,  the  proportionate  part 
thereof,  is  thereupon  returnable  to  the  assured. 

Return  for  failure  of  consideration'. 

84. —  (1)  Where  the  consideration  for  the  payment  of  the  premium  totalh 
fails,  and  there  has  been  no  fraud  or  illegality  on  the  part  of  the  assured  or  hi.> 
agents,  tiie  premium   is  thereupon  returnable  to  the  assured. 

(2)  Where  tlie  consideration  for  the  payment  of  the  premium  is  appor 
tionable  and  there  is  a  total  failure  of  any  apportionable  part  of  the  cousid 
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eratioii.    a    proportionato    part    of    tin-    pnMu'mm    is,    uiulor    the    like    condition's 
tlieroupon   roturnalilo  to  llio  assured. 
(3)    In  particular — 

(a)  W'horo  the  policy  is  void,  or  is  avoided  by  the  insurer  as  from  tlie  com- 
nieneement  of  tiie  risk,  the  premium  is  returnable,  provided  that  there  has  beoi; 
no  fraud  or  illegality  on  the  part  of  the  assured;  but  if  the  risk  is  not  appor- 
tionable,  and  has  once  attaehed,  the  premium  is  not  returiuxble. 

(b)  Where  the  subject-matter  insured,  or  part  thereof,  has  never  been  im- 
jierilled,  tiie  premium,  or,  as  the  case  may  be,  a  proportionate  part  thereof, 
is  returnable:  I'rovided  that  where  the  subject-matter  has  been  insured 
•lost  or  not  lost,"  and  has  arrived  in  safety  at  the  time  when  the  contract 
is  concluded,  the  premium  is  not  returnable  unless,  at  such  time,  the  insur- 
er knew  of  the  safe  arrival : 

(c)  Where  the  assured  has  no  insurable  interest  throughout  the  currency 
of  the  risk,  the  premium  is  returnable,  provided  that  this  rule  does  not  ap- 
ply to  a  policy  eil'ected  by  way  of  gaming  or  wagering; 

"(d)  Where  the  assured"  has  a  defeasible  interest  which  is  terminated  during 
the  currency  of  the  risk,  the  premium  is  not  returnable; 

(e)  Where  the  insured  has  overinsured  under  an  unvalued  policy,  a  pro- 
portionate part  of  the  premium  is  returnable; 

(f)  tSubject  to  the  foregoing  provisions,  where  the  assured  has  over-insured 
bv  double  insurance,  a  proportionate  part  of  the  several  premiums  is  return- 
able : 

Provided  that  if  the  policies  are  effected  at  different  times,  and  any  earlier 
policy  has  at  any  time  borne  the  entire  risk,  or  if  a  claim  has  been  paid  on 
the  policy  in  respect  of  the  full  sum  insured  tliereby,  no  premium  is  return- 
able in  respect  of  that  policy,  and  when  the  double  insurance  is  effected 
knowingly   by  the  assured  no  premium  is  returnable. 

Mutual  Insurance. 

Modification  of  Act  in  ctisc  of  mutual   insurance. 

85. —  (1)  Where  two  or  more  persons  mutually  agree  to  insure  each  other 
against  marine  losses  tliere  is  said  to  be  a  mutual  insurance. 

(2)  Tlie  provisions  of  this  Act  relating  to  the  premium  do  not  apply  to 
mutual  insurance,  but  a  guaranty,  or  such  other  arrangement  as  may  be 
agreed  upon,  may  be  substituted  for  the  premium. 

(3)  The  provisions  of  this  Act,  in  so  far  as  they  may  be  modified  by  the 
agreement  of  the  parties,  may  in  the  case  of  mutual  insurance  be  modified 
by  the  terms  of  the  policies  issued  by  the  association,  or  by  the  rules  and 
regulations  of  the   association. 

(4)  Subject  to  the  exceptions  mentioned  in  this  section,  the  provisions  of 
this  Act  apply  to  a  mutual  insurance. 

Supplemental. 

Ratification  hy  assured. 

86.  W'here  a  contract  of  marine  insurance  is  in  good  faith  effected  by  one 
person   on   behalf   of   another,   the   person   on   whose  behalf   it   is   effected  may 
ratify  the  contract  even  after  he  is  aware  of  a  loss. 
implied  oblifjations   varied  hi/  agreement  or  tisufje. 

87. —  (1)  Where  any  right,  duty,  or  liability  would  arise  tmder  a  contract 
of  marine  insurance  by  implication  of  law,  it  may  be  negatived  or  varied  by 
express  agreement,  or  by  usage,  if  the  usage  be  sucli  as  to  bind  both  parties  to 
the   contract. 

(2)    The   provisions  of   this   section    extend   to   any    right,   duty,   or   liability 
declared  by  this  Act  which  may  be  lawfully  modified  by  agreement. 
lieasonable  time,  <ir.  a  qua^tion  of  fact. 

88.  Where  by  this  Act  any  reference  is  made  to  reasonable  time,  reasonable 
p.emiuii  ,  cT  reasonable  diligence,  the  question  what  is  reasonable  is  a  ques- 
tion of  fact. 
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Slip  as  evidence. 

89.  Where  there  is  a  duly  stamped  policy,  reference  may  be  made,  as  here- 
tofore, to  the  slip  or  covering  note,  in  any  legal  proceeding. 

Inter pretat ion  of  terms. 

90.  In  this  Act,  unless  the  context   or   subject-matter   otherwise  requires, — 
"Action"  includes  counterclaim  and  set-off: 

'Freight"  includes  the  profit  derivable  by  a  shipowner  from  the  employ- 
ment of  his  ship  to  carry  his  own  goods  or  moveables,  as  well  as  freiglit 
payable  by  a  third  party,  but  does  not  include  passage  money: 

•'^Moveables"  means  any  moveable  tangible  property,  other  than  the  ship, 
and  includes  money,  vahiable   securities,  and  other   documents: 

■"Policy"  means  a  marine  policy. 
Suvinys.—34  <t  33  Viet.  c.  39.  25  &  26  Vict.  c.  89. 

91.  (1)    Nothing  in  this  Act,  or  in  any  repeal  effected  thereby,  shall  affect — 

(a)  The  provisions  of  the  8tamp  Act,  1891,  or  any  enactment  for  tlie  time 
being  in  force  relating  to  the  revenue; 

(b)  The  provisions  of  the  Companies  Act,  1862,  or  any  enactment  amend- 
ing or  substituted  for  the  same; 

(c)  The   provisions   of   any    statute   not   expressly   repealed   by   this   Act. 
(2)    The  rules  of  the  common   law   including   the    law  merchant,   save  in   so 

far  as  Uiey  are  inconsistent  with  the  express  provisions  of  this  .\<  t,  shall 
continue  to  apply  to  contract  of  marine  insurance. 

Repeals. 

92.  The  enactments  mentioned  in  the  Second  Schedule  to  this  Act  are  here- 
by repealed  to  the  extent  specified  in  that  schedule. 

Conitneneement . 

93.  This  Act  shall  come  into  operation  on  the  first  day  of  January  one 
thousand  nine  hundred  and  seven. 

.S7joi'f  title. 

94.  This  Act  may  be  cited  as  the  Marine  Insurance  Act,  1906. 

FIRST  SCHEDULE. 

Form  of  Policy. 
Lloyd's  S.  G.  policy. 

Be  it  Known  that    as  well  in   own  name  as  for  and 

in  the  name  and  names  of  all  and  every  other  person  or  persons  to  whom  the 
same  doth,  may,  or  shall  appertain,  in  part  or  in  all  doth  make  assurance  and 

cause    and  them,  and  every  of  them,  to  be  insured  lost  or  not  lost, 

at  and  from    Upon  any  kind  of  goods  and  merchandises,  and  also 

upon  the  body,  tackle,  apparel,   ordnance,  munition,  artillery,  boat,  and  other 

furniture,   of   and   in   the  good   ship   or  vessel   called   the    whereof 

IS   master   under   God,   for   this   present   voyage,    or   whosoever   else 

shall  go  for  master  in  the  said  ship,  or  by  Avhatsoever  other  name  or  names 
the  said  ship,  or  the  master  thereof,  is  or  shall  be  named  or  called;  beginning 
the  adventure  upon  the  said  goods  and  merchandises  from  the  loading  thereof 
aboard  the  said  ship,  upon  the  said  ship,  &c.  and  so  shall  con- 
tinue and  endure,  during  her  abode  there,  upon  the  said  ship,  «fec.  And  further, 
until  tlie  said  ship,  with  all  her  ordnance,  tackle,  apparel,  &c.,  and  goods  and 

merchandises  whatsoever   shall   be  arrived   at    upon  the   said   ship, 

&c.,  until  she  hath  moored  at  anchor  twenty-four  hours  in  good  safety;  and 
upon  the  goods  and  merchandises,  until  the  same  be  there  discharged  and 
safely  landed.  And  it  shall  be  lawful  for  the  said  ship,  etc.,  in  this  voyage, 
to  proceed  and  sail  to  and  touch  and  stay  at  any  ports  or  places  whatsoever 

without   prejudice   to   this    insurance.      The    said    ship,    etc.,    goods 

and   merchandises,    etc.,    for    so    much    as   concerns    the    assured    hy   agreement 
between  the  assured  and  assurers  in  this  policj',  are  and  shall  be  valued  at. 
[Sue  and  labor  clause.'] 
llViiiver  clause.] 

Touching   the   adventures   and   perils   which   we   the   assurers   are   contented 
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to  boar  and  do  take  \ipon  us  in  this?  voyage:  tlioy  are  of  the  seas,  men-of- 
war,  lire-enemies,  pirates,  rovers,  tliieves,  jettisons,  letters  of  mart  and 
euiintennart,  siirprisals.  takings  at  sea,  arrests,  restraints,  and  detainments 
of  all  kings,  princes,  and  people,  of  wliat  nation,  eondition,  or  quality  soever, 
barratry  of  the  master  and  mariners,  and  of  all  otlicr  perils,  losses,  and  inis- 
furtunes,  tiiat  have  or  shall  come  to  the  hurt,  detriment,  or  damage  of  the  said 
goods  and  merchandises,  and  ship,  etc.,  or  any  part  thereof.  And  in  case 
of  any  loss  or  misfortune  it  shall  be  lawful  to  tlie  assnred,  their  factors, 
servants  and  assigns,  to  sue,  labor,  and  travel  for,  in  and  about  the  defenses, 
safeguards,  and  recovery  of  the  said  goods  and  merchandises,  and  shij),  etc., 
or  any  part  thereof,  without  prejudice  to  this  insuiance:  to  the  ciiarges 
whereof  we,  the  assurers,  will  contribute  eacli  one  aceording  to  the  rate  and 
quantity  of  his  sum  lierein  assured.  And  it  is  especially  declared  and  agreed 
that  no"  acts  of  the  insurer  or  insured  in  recovering,  saving,  or  preserving  tlie 
property  insured  shall  be  considered  as  a  waiver,  or  acceptance  of  ahandon- 
ment.  And  it  is  agreed  by  us,  the  insurers,  that  this  writing  or  policy  of 
assurance  shall  be  of  as  nuicli  force  and  effect  as  the  surest  writing  or  policy 
of  assurance  .heretofore  made  in  Lombard  Street,  or  in  tlie  lloyal  Exchange, 
or  elsewhere  in  London.  And  so  we,  the  assurers,  are  contented,  and  do  hereby 
promise  and  bind  ourselves,  eacii  one  for  his  own  part,  our  heirs,  executors, 
and  goods  to  the  assured,  their  executors,  administrators,  and  assigns,  for 
the  true  performance  of  the  premises,  confessing  ourselves  paid  the  consid- 
eration due  unto  us  for  this  assurance  by  the  assured,  at  and  after  the  rate 
of 
\  Memorandum .] 

In  Witness  Whereof  we,  the  assurers,  iuive  subscribed  our  names  and  sums 
assured  in  London. 

N.  B. — Corn,  fish,  salt,  fruit,  flour,  and  seed  are  warranted  free  from  aver- 
age, unless  general,  or  the  ship  be  stranded — sugar,  tobacco,  liemp,  flax,  liides 
and  skins  are  warranted  free  from  average,  under  five  pounds  per  cent.,,  and 
all  other  goods,  also  the  ship  and  freight,  are  warranted  free  from  average, 
under  three  pounds  per  cent,  unless  general,  or  the  ship  be  stranded. 

RULES  FOR  CONSTRUCTION  OF  POLICY. 

Lost  or  not  lost. 

The  following  are  the  »-hJ(?s  referred  to  hy  this  Act  for  the  construction  of  a 
policy  in  the  above  or  other  like  form,  where  the  con4ext  does  not  otherwise 
require : — 

1.  Where  the  subject-matter  is  insured  "lost  or  not  lost,"  and  the  loss 
lias  occurred  before  the  contract  is  concluded,  the  risk  attaches  unless,  at  such 
time  the  assured  was  aware  of  the  loss,  and  the  Insurer  was  not. 

Iroin. 

2.  Wliere  the  subject-matter  is  insured  "from"  a  particular  place,  the  risk 
does  not  attach  until  the  ship  starts  on  the  voyage   insured. 

At  and  from.     \_Ship.'] 

3. —  (a)  Where  a  ship  is  insured  "at  and  from"  a  particular  place,  and  she 
is  at  that  place  in  good  safety  when  the  contract  is  concluded,  the  risk 
attaches   immediately. 

(b)  If  she  be  not  at  that  place  when  the  contract  is  concluded  the  risk 
attaches  as  soon  as  she  arrives  there  in  good  safety,  and,  unless  the  policy 
otherw'ise  provides,  it  is  immaterial  that  she  is  covered  by  another  policy 
for  a  specified  time  after  arrival. 

[Freifjht.l 

(c)  Where  chartered  freight  is  insured  "at  and  from"  a  particular  place, 
and  the  ship  is  at  that  place  in  good  safety  when  the  contract  is  concluded 
the  risk  attaclies  iiiinudiately.  If  she  be  not  there  when  the  contract  is  con- 
cluded, the  risk  attaclies  as  soon  as  she  arrives  tliere  in  good  safety. 

(d)  Where  freight,  otlier  than  cliartered  freight,  is  payable  without  special 
conditions  and  is  insured  "at  and  from"  a  particular  place,  the  risk  attaches 
pro  rata  as  the  goods  or  merchandise  are  shipped;   provided  tliat  if  there  be 
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cargo  in  readiness  wliich  lielongs  to  the  shipowner,  or  wiiieh  some  other  person 
has   contracted   with   him   to   ship,   the   risk   attaches   as   soon   as   the  ship   is 
ready  to  receive  such  cargo. 
Fi'otn  the  loading  thereof. 

4.  Where  goods  or  other  moveables  are  insured  "from  the  loading  thereof," 
the  risk  does  not  attacli  until  such  goods  or  moveables  are  actually  on  board, 
and  the  insurer  is  not  liable  for  them  while  in  transit  from  the  shore  to  the 
ship. 

Safely  landed. 

5.  Where  the  risk  on  goods  or  other  moveables  continues  until  they  are 
"safely  landed,"  they  must  be  landed  in  the  customary  manner  and  within  a 
reasonable  time  after  arrival  at  the  port  of  discharge,  and  if  they  are  not  so 
landed  tlie  risk  ceases. 

Touch  and  stay. 

6.  In  the  absence  of  any  further  license  or  usage,  the  liberty  to  touch  and 
stay  "at  any  port  or  place  wliatsoever"  does  not  authorize  the  ship  to  depart 
from  the  course  of  her  voyage  from  the  port  of  departure  to  the  port  of  des- 
tination. 

I'erils  of  the  seas. 

7.  The  term  "perils  of  the  seas"  refers  only  to  fortuitous  accidents  or 
casualties  of  the  seas.  It  does  not  include  the  ordinary  action  of  t'le  ^\  'iids 
and  waves. 

Pirates. 

8.  Tlie  term  "pirates"  includes  passengers  who  mutiny  and  rioters  who 
attack  the  ship  from  the  shore. 

Tliicves. 

9.  Tlic  term  "tliieves"  does  not  cover  clandestine  theft  or  a  theft  committed 
by  any  one  of  tlie  ship's  company,  whether  crew  or  passengers. 

Restraint  of  2J'''>iccs. 

10.  Tlie  term  "arrests,  &c.  of  kings,  j  rinces,  and  people"  refers  to  political 
or  executive  acts,  and  does  not  include  a  loss  caused  by  riot  or  by  ordinary 
judicial  process. 

Jiarvatry. 

11.  llie  term  "barratry"  includes  every  wrongful  act  wilfully  committed 
by  the  master  or  crew  to  the  prejudice  of  the  owner,  or,  as  the  case  may  be, 
the  charterer. 

All  other  perils. 

12.  Tlie  term  "all  other  perils"  inclutles  only  perils  similar  in  kind  to  the 
perils  specifically  mentioned  in  the  policy. 

Average  itnless  general. 

13.  J  lie  term  "average  unless  general"  means  a  partial  loss  of  the  subject- 
matter  insured  other  than  a  general  average  loss,  and  does>  not  include  "par- 
ticilar  charges." 

Stranded. 

14.  Where  the  ship  has  stranded,  the  insurer  is  liable  for  the  excepted 
losses,  altliough  the  loss  is  not  attributable  to  the  stranding,  provided  that 
when  the  stranding  takes  place  the  risk  has  attached,  and,  if  the  policy  be  on 
goods,  tliat  the  da.naged  goods  are  on  board. 

Ship. 

15.  ""he  term  "ship"  includes  the  hull,  materials  and  outfit,  stores  and  pro- 
visions for  the  officers  and  crew,  and,  in  tlie  case  of  vessels  eng.iged  in  a  special 
trade,  the  ordinary  fttings  requisite  fir  the  trade,  and  also,  in  the  case  of  a 
steamsliip,  the  machinery,  boilers,  and  coals  and  ei  gine  stores,  if  ownc'd  by 
the  assured. 

Freight. 

10.  Tlie  term  "freight"  includes  the  profit  derivable  by  a  shipowner  from 
the  employment  of  his  ship  to  carry  his  own  goods  or  moveables,  as  well  as 
freight  payable  by  a  third  party,  but  does  not  include  pas  'ge  money. 
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doods. 

17.  The  term  "coods"  means  jjoods  in  tlie  nature  of  meri'liaiulise,  and  does 
not  inehule  iicrsuiial  ellVcts  or  i>rovisions  and  at(n'es  for  use  on  lioard. 

In  the  al):^en('e  of  any  iisujie  to  tlie  contrary,  deck  I'aryo  and  liviiij;  animals 
must  be  insured  speciiieall}',  and  not  undir  the  general  denomination  of  goods. 

v^KCOND   SCHEDULE. 

Ijiactinents  Kcponlod. 


Session  and  Chapter. 


19  Geo.  2,  c.  37 
2S  Geo.  3,  c.  56 

31  &  32  Vict.  c. 


Title  or   Short  Title. 


An  Act  to  regulate  Insurance  on 
ships  l)olonBing  to  the  subjects  of 
•  Jroat  Britain,  and  on  merchan- 
dises or  elTects   lailon    thereon. 

An  Act  to  repeal  an  Act  made  in  the 
twenty-lift h  year  of  the  reign  of 
his  present  Majesty,  entitled  "An 
Act  for  nvgulating  Insurances  on 
Ships,  and  on  goods,  merclvn- 
dises,  or  eiTocts,"  and  for  sulisti- 
tnting  other  provisions  for  the  like 
purpose  in  lieu  thereof. 

I'hi^  I'olicies  of  Marine  Assurance 
Act,   18(58. 


Extent  0*"  Repeal. 
The  whole  Act. 


The  whole  Act  so  far  as 
it  i-elates  to  marine 
insurance. 


The  whole  Act. 
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I.  Pailas  of  Practice  of  Association  of  Average  Adjusters:   United  States. 
II.  Rules  of  P'-aetice  of  Association  of  Average  Adjusters:  England. 

I.  Rules    of    Practice    of    Associations    of    Average    Adjusters:    United 

States. 1 


RULES  OF  PRACTICE. 

I. 

Compensation  and  Expenses  of  Master, 

Adopted  February  17,  1385. 

Where  the  voyage  is  brolien  up  by  reason  of  shipwreck  or  condemnation  of 
the  ship  at  a  place  short  of  the  port  of  destination,  the  master  shall  be 
entitled  to  compensation  from  the  general  interests  for  the  time  necessarily 
occupied  by  him  in  transacting  the  business  growing  out  of  the  disaster  until 
his  departure  thence  for  the  home  port  with  the  proceeds,  general  i-ccounts  and 
vouchers. 

He  shall  also  be  entitled  to  ;•.  reasonable  indemnification  for  his  necessary 
expenses  and  services  in  returning  to  the  home  port  when  needed  or  required, 
by  the  peculiar  circumstances  of  the  case,  to  justify  his  acts  at  the  place  of 
disaster,  or  to  give  information,  not  otherwise  afforded,  to  finally  adjust  and 
apportion  the  average  chai-ges  to  be  paid  by  the  general  or  special  interests  for 
whom  such  services  are  performed,  to  be  determined  by  the  nature  of  the 
case. 

These  rules  shall  apply  whether  the  vessel  be  in  ballast  or  with  cargo. 

II. 

Interest  on  Alhnrcncc s  in  General  Aver.fje. 

Adopted  April  21,  1885. 

Where  allowances,   sacrifices   or  expenditures   are  charged   or   made  good   in 

'  Published  by  pprmission  of  The  Association  of  Average  Adjusters  of  the  United 
States  obtained  through  the  courtesy  of  Henry  Pegram,  Ksq.,  Secretary. 
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general  average,  interest  shall  be  allowed  thereon  at  the  legal  rate  prevailing 
ut  the  pla<!e  of  adjustment. 

III. 

Deck  Load  Jettison. 

Adopted  October  9,  1894. 

Where  cargo  consisting  of  one  kind  of  goods  is,  in  accordance  with  a  custom 
of  trade,  carried  on  and  under  deck,  that  portion  of  the  cargo  loaded  on  deck 
shall  be  subject  to  the  same  rules  of  adjustment  in  case  of  jettison  and  expenses 
incurred,  as  if  the  same  were  laden  under  deck, 

ir. 

Loss  of  Vveight  on   Cargo   Sacrificed. 

Adopted  January   16,   1900. 

Rescinded  October  9,  1913;  rescission  to  take  efl'ect  December  9,  1913. 

When  loss  of  freight  on  cargo  sacrificed  is  allowed  in  general  average,  the 

allowance  shall  be  for  the  net  freight  lost,  to  be  ascertained  by  deducting  from 

the  gross  freight  the  expenses  that  would  have   been   incurred   t^ubsequent  to 

the  sacrifice  to  earn  it. 

V. 

Credit  for  Expenses  Saved  hy  Salvage  Services,   etc. 

Adopted  October  9,  1902. 

When  salvage  services  are  rendered  to  a  vessel,  or  slie  becomes  disaWed  and 
is  necessarily  towed  to  her  port  of  destination,  and  the  expenses  of  sucli 
towage  are  allowable  in  general  average,  there  shall  be  crc.liled  against  the 
allowance  such  ordinary  expenses  as  wcnild  have  been  inciared,  but  have  been 
saved  by  the  salvage  or  towage  services. 

VI. 

Credits  for  Old  Material. 

Adopted   October   13,   1910. 

Where  old  material  is  replaced  by  new,  credit  shall  be  given  in  the  average 
statement  for  the  value  or  proceeds  of  the  old  material,  or,  if  there  is  no 
credit,  the  Adjuster  shall  insert  a  note  in  explanation. 

VII. 

Approval   or    ^icpair  Accounts. 

Adopted  October  13,  1910. 

All  repair  accounts  shall  be  examined,  when  practicable,  by  the  owners' 
surveyor  and  a.  surveyor  for  underwriters  before  the  statement  is  issued.^ 

The  Adjuster  shall  insert  x  note  in  the  average  statement  that  this  has 
been  done  and  the  result  of  same. 

VIII. 

Scraping  and  Painting  Bottom  of  Vessel. 
Adopted  October  13,  1910. 

The  coat  of  scraping  and  painting  the  bottom  of  a  vessel  consequent  upon 
repairs  which  are  recoverable  in  average,  shall  be  allowed,  unless  the  vessel,  at 
tiie  time  of  drydocking,  is  due  in  the  ordinary  course  for  bottom  painting, 
according  to  the  custom  of  the  owners,  or,  in  the  case  of  a  vessel  employed  in 
salt  water  navigation,  unless  the  bottom  has  not  been  painted  within  one  year. 

When  the  cost  of  scraping  and  painting  the  bottom  is  allowed,  the  Adjuster 
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shall  insert  a  Tioto  in  the  average  statement  giving  tlie  date  of  the  last  painting 
and  tlio  (hite  on  whicli,  in  the  ordinary  course,  the  vessel  would  have  lieon 
due  for  repainting  bottom. 

7A'. 

Dii/iloching  Charaes  and  Expenses  Inriclcntal  to  VrydoclUr.fi—raHieu- 

I    r  ArcvaffC. 

Adopted  October  l.>,  1910. 

When  a  vessel  is  drydocked: 

(1)  I'^or  owner's  account  and  repairs  are  found  necessary  for  whi^^h  under- 
writers rre  liable  and  which  can  only  be  efl'cctc  d  in  drydock;  or  (2)  For  survey 
iind/or  repairs  for  wliirh  underwriters  arc  liable  and  repairs  for  owners' 
account  are  made  which  arc  immediately  necessary  for  her  seaworthiness,  or 
she  is  due  for  ordinary  drydocking  (in  accordance  with  the  owners'  custom), 
the  cost  of  w'jj.  ving  the  vessel  to  and  from  the  drydock,  (  f  doi'king  and  un- 
docking.  and  as  much  of  the  dock  dues  as  is  common  to  both  classes  of  work, 
shall   be  divided  equally  between  the  cwners  and  underwriters. 

When  the  vessel  is  drydocked  for  underwriters'  account  and  the  owners  avail 
of  her  being  in  drydock  to  scrajjc  and  ])aint  or  to  do  other  work  for  their  own 
account  which  is  not  immediately  necessary  for  seaworthiness,  all  the  expense 
incidental  to  the  drydocking  of  the  vessel  shall  be  charged  to  the  underwriters. 

'Ihe  Adjuster  shall  insert  a  note  in  the  average  statement  in  explanation  of 
the  allowances  made. 

X. 

Overtime  Worl> — I*artieular  Avevcifje. 

Adopted  October  13,  1910. 

The  bonus  or  extra  cost  for  overtime  work  on  repairs  shall  be  allowed  up 
to  the  amount  of  the  saving  of  drydock  dues  or  other  charges,  which  otherwise 
would  have  Loen  ii!curi"d. 

The  Adjuster  shall  insert  a  note  in  the  average  statement  in  explanation  of 
the  allowances  made. 

XI. 

Temporary  Bepairs—Partieidar  Average. 

Adopted  October  13,  1910. 

The  cost  of  reasonable  temporary  rej^airs  shall  be  allowed: 

When  made  in  order  to  effect  a  saving  in  the  cost  of  p'^rmanent  repairs; 

^Vhen  complete  repairs  cannot  be  made  at  the  port  where  the  vessel  is; 

When  the  material  or  parts  necessary  for  permanent  re]iairs  are  unobtainable 
at  the  port  where  the  vessel  is,  except  after  unreasonable  delay. 

The  Adjuster  shall  insert  a  note  in  the  average  statement  in  explanation  of 
the  allowances  made. 

XTI. 

Allortmnee  in  Uespect  of  Provisions. 

Adopted  October  13,  1910;  Amended  January  9,  1913;  Amended  April  14,  1917. 
When  allowance  is  made  in  general  average  for  provisions  of  Master,  officers 
and  crew  the  allowance  shall  be  on  the  following  scale: 

J'^aster      $1.00  per  day. 

Oricers    and   Engineers    1 .00     "      " 

Oew 65     "      " 

Asiatic  Crew    actual  cost  to  shipowners. 

This  rule  shall  ajiply  to  vessels  on  voyage  to  United  States  ports  on  the 
Atlantic  Coast  and  in  the  Gulf  of  Mexico. 

This  rule  shall  also  apply  to  voyages  from  the  Atlantic  and  Gulf  of  Mexico 
l^orts  of  this  coimtry  where  the  General  Average  Statement  is  stated  in  accord- 
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ance  with  American  law  and  usage,  as  required  by  the  contract  of  affreightment, 
ihis  rule,  unless  meantime  amended,  to  remain  in  force  for  three  years  from 
date  of  adoption. 

XIII. 

Allowance   in  General   Acerage  for  liepairs  to   Vessels. 

Adopted  April  10,  1913. 

Deductions,  new  for  old,  from  cost  of  repairs  and/or  renewals  of  vessel's 
damages  and/or  losses  allowable  in  General  Average  shall  be  made  according 
to  the  following  scale: 

ON   IROX  OR   STEEL  VESSELS. 

Between  Over 

1&:J  3&6  6&10  10&15  15 
years  old 

Woodwork  of  hull  and  equipment    1/3  1/3  1/3  1/3  1/3 

Woodwork  of  masts   and   spars    1/3  1/3  1/3  1/3  1/3 

Furniiure     1/3  1/3  1/3  1/3  1/3 

Upholstery     1/3  1/3  1/3  1/3  1/3 

Crockery     1/3  1/3  1/3  1/3  1/3 

Metal   and  glassware    1/3  1/3  1/3  1/3  1/3 

Sails,   awnintjs,    tarpaulins  and   covers    1/3  1/3  1/3  1/3  1/3 

Rigging    (other  than  wire)    1/3  1/3  1/3  1/3  1/3 

Roues,  sheets  and  hawsers    ( other  than  wire  and 

chain) 1/3  1/3  1/3  1/3  1/3 

Painting    (including    painting    bottom    when    al- 
lowable  under  Rule   Vlll.)    1/3  1/3  1/3  1/3  1/3 

Dunnage,  shifting  boards,  etc 1/3  1/3  1/3  1/3  1/3 

Wii-e    rigging    1/U  1/0  1/3  1/3  1/3 

Wire  ropes  and  wire  hawsers   1/0  1/6  1/3  1/3  1/3 

Chain    cables    1/0  1/6  1/6  1/6  1/6 

Donkey   engines    1/6  1/6  1/3  1/3  1/3 

Steam    winches,    windlasses,    cranes    and    connec- 
tions       1/6  1/6  1/3  1/3  1/:; 

Iron   work   of   hull    none  none  none  1/6  1/"'. 

Cementing     none  none  none  1/6  1/:'. 

Iron  work   of  masts  and  spars    none  1/6  1/3  1/3  1/3 

Machinery    (inclusive  of  boilers  and  their  mount- 
ings )     none  1/6  1/3  1/3  1/3 

Sanitary  pumps  and  plumbing none  1/6  1/3  1/3  1/3 

Dynamo,  electric  plant  and  wiring    none  1/6  1/3  1/3  1/3 

Refrigerating   machinery    none  1/6  1/3  1/3  1/3 

Refrigerating    insulation     1/3  1/3  1/3  1/3  1/3 

Dock    dues,   expenses   of   removals   in    port,    cart- 
ages, use  of  shears,  stages  and  graving  dock 

materials     none  none  none  none  none 

Anchors    none  none  none  none  none 

All  repairs  of  vessels  not  over  one  year  old  from  date  of  original  register  at 
time  of  sacrifice  to  be  allowed  in  full,  except  cost  of  painting  bottom,  which 
shall  be  allowed  as  provided  for  under  Paile  VIII.,  but  subject  to  deduction  of 
one-third.  • 

The  deductions  as  above  applicable  to  repairs  of  machinery,  boilers,  dynamo, 
refrigerating  machinery  and  insulation,  windlass,  winches,  donkey  engines, 
sanitary  piuups  and  plumbing,  to  be  regulated  according  to  the  age  of  these 
parts,  and  as  to  the  vessel  and  equipment  according  to  the  age  of  the  vessel. 
Machinery  is  to  be  considered  as  including  feed,  bilge,  circulating  and  ballast 
pumps,  and  steering  engine.  Xo  deductions  to  be  made  from  cost  of  repairs  of 
damaged  parts  not  replaced  by  new  or  from  cost  of  replacing  stores  and 
provisions  which  had  not  been  in  use  prior  to  the  sacrifice. 

Except  as  provided  for  above,  directly  or  indirectly,  one-third  shall  be  de- 
ducted from  the  cost  of  repairs  or  renewals. 

XIV. 

Freifjlit — Contributory  value  and  amount  made  good  in  General  Aver- 
age. 

Adopted  October  9,   1913. 

The  contributory  value  of  freight  shall  be  taken  at  the  amount  at  risk  and 
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oiiriu'd  on  cargo  on  l)oard,  from  which  shall  l)c  dcducled  the  expenses  (except 
those  allowed  in  general  avera;',i')  incurred  to  earn  it  after  the  date  of  the 
general  average  act  or  si'crilice;  and  when  loss  of  freight  is  allowed  in  general 
average  the  allowance  shall  be  for  the  net  freight  lost,  to  be  ascertained  by 
deducting  from  the  gross  freight  sacrilieed  the  expenses  in  respect  of  same  that 
would  have  bcoii  ineurred,  subse(|ucnt  to  the  sacrilice,  to  earn  it,  and  such 
allowance  shall  contribute  to  the  general  average. 

II.    KULES    OF    PRACTICK    OF    ASSOCIATION    OF    AVERAGE    Ad.JUSTKRS  :     EnCLAND.1 

Adopted  May  1015. 

Note.  Some  of  the  luidermentioned  Kules  are,  as  indicated,  "Customs  of 
Lloyd's,"  now  by  resolution  of  the  Association  incorj)orated  amongst  the  Rules 
of  I'ractice,  and  have  the  same  force  as  a  Rule  of  the  Association. 

The  preamble  to  the  Customs  was — 

"Nothing  can  be  called  a  'Custom  of  Lloyd's'  which  is  detercniined  by  a  de- 
cision of  the  superior  courts;  for  whatever  is  thus  sanctioned  rests  on  a 
ground  surer  than  custom.  A  "Custom  of  Lloyd's'  then  must  relate  to  a  point 
on  which  the  law  is  doubtful,  or  not  yet  defined,  but  as  to  which,  for  practical 
convenience,  it  is  necessary  that  there  should  be  some  uniform  rule.  By  the 
term  is  here  understood  the  customs  of  English  adjusting,  whetlier  as  affecting 
general  or  particular  average." 

1.  Adjustments   "for  the  Corisidvvation  of   Underwriters." 

That  any  adjustment  prepared  for  the  consideration  of  underwriters  shall 
include  a  statement  of  tiie  reasons  of  the  average  adjuster  for  making  such 
adjustment,  and,  when  submitted  in  conjunction  with  a  claim  for  which  under- 
writers are  liable,  shall  be  contained  in  an  entirely  separate  document.  To 
such  adjustments   the   following  note  shall   be  appended,  viz:  — 

"This  adjustment  has  been  prepared  by  request,  to  enable  the  assured  to 
submit  the  case  to  underwriters." 

See  "Rules  Rescinded"  at  end  hereof. 

2.  Interest  and  CoriJiiii-^slon  for  Adrancing  Funds. 

That,  in  practice,  interest  and  commission  for  advancing  funds  are  only 
allowable  in  average  when,  proper  and  necessary  steps  having  been  taken  to 
make  a  collection  on  account,  an  out-of-pocket  expense  for  interest  and/or 
commission  for  advancing  funds  is  reasonably  incurred. 

See  "Rules  Rescinded"  at  end  hereof. 

3.  Agency  Commission  and  Agency. 

That,  in  practice,  neither  commission  (excepting  bank  commission)  nor  any 
charge  by  way  of  agenay  or  remuneration  for  trouble  is  allowed  to  the  ship- 
owner in  average,  except  in  respect  of  services  rendered  on  behalf  of  cargo 
when  such  services  are  not  involved  in  the  contract  of  atfreightnient. 

See  "Rules  Rescinded"  at  end  hereof. 

4.  Duty  of  Adjusters  in  Respect  of  Cost  of  Repairs. 

That,  in  adjusting  particular  average  on  ship  or  general  average  which  in- 
cludes repairs,  it  is  the  duty  of  the  adjuster  to  satisfy  himself  that  such  reason- 
able and  usual  precautions  have  been  taken  to  keep  down  the  cost  of  repairs  as 
a  prudent  shipowner  would  have  taken  if  uninsured. 

5.  Claims  for  Damage  to  Ship's  Machinery. 

That  no  claim  for  damage  to  ship's  machinery  shall  be  admitted  into  an 
adjustment  unless  a  survey  has  been  held  upon  such  machinery  by  competent 
and  disinterested  engineers  as  soon  as  piacticable  after  the  occurrence  of  the 
casualty  giving  rise  to  the  claim;  a  certificate  of  such  survey,  reporting  as  to 
the  nature  and  cause  of  the  damage,  to  be  furnished  to  the  adjuster;  or  unless 

'  Said  Rufes  are  reproduced  berein  Ijy  pci-mission  accorded  by  tlie  Association  in 
London,  through  the  courtesy  of  Arthur  F.  Oi-eenwood,  Esq.,  Secretary. 
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dear  proof  be  given  to  the  adjuster  that  the  holding  of  such  survey  or  the  ob- 
taining of  such  certificate  is  impracticable,  which  proof  is  to  be  set  forth  on  the 
fact  of  the  adjustment. 

6".  Claims  on  Ship's  Machinery. 

That,  in  all  claims  on  ship's  machinery  for  repairs,  no  claim  for  a  new 
propeller  or  new  shaft  shall  be  admitted  into  an  adjustment,  unless  the  adjuster 
shall  obtain  and  insert  into  his  statement  evidence  showing  what  has  become 
of  the  old  propeller  or  shaft. 

7.   Water  Casks   (Custom  of  LloifiVs,  1876)  . 

Water  casks  or  tanks  carried  on  a  ship's  deck  are  not  paid  for  by  underwriters 
as  general  or  ])articular  average;  nor  are  warps  or  other  articles  when  im- 
properly carried  on  deck. 

General  Average. 
S.  Basis  of  Adjustment, 

That,  in  any  adjustment  of  general  average  not  made  in  accordance  with 
British  Law  it  shall  be  prefaced  on  what  principle  or  according  to  what  law 
the  adjustment  has  been  made,  and  tlie  reason  for  so  adjusting  the  claim  shall 
be  set  forth. 

In  all  cases  the  adjuster  shall  give  particulars  in  a  prominent  position  in 
the  average  statement  of  the  clause  or  clauses  contained  in  the  charter-party 
and/or  bills  of  lading  with  reference  to  the  adjustment  of  general  average. 

9.  Decldoad  Jettison    (Custom  of  Lloyd's,  Amended,  1890—91)  . 

The  jettison  of  a  deckload  carried  according  to  the  usage  of  trade  and  not 
in  violation  of  the  contracts  of  affreightment  is  general  average. 

TTiere  is  an  exception  to  this  rule  in  the  case  of  cargoes  of  cotton,  tallow, 
acids  and  some  other  goods. 

In  lieu  of   (Custom  of  Lloyds  1876). 

10.  Damage  by  Water  Used  to  Extinguish  Fire. 

That  damage  done  by  water  poured  down  a  ship's  hold  to  extinguish  a  fire 
be  treated  as  general  average. 

11.  Damage  Caused  by  Water  Thrown  upon  Burning  Goods. 

That  goods  in  a  ship  which  is  on  fire,  or  the  cargo  of  which  is  on  fire, 
affected  by  water  voluntarily  used  to  extinguish  such  fire,  shall  not  be  the 
subject  of  general  average  if  the  packages  so  affected  be  themselves  on  fire  at 
the  time  the  water  was  thrown  upon  them. 

12.   Voluntary  Stranding   (Custom  of  Lloyd's,  1876, 
Amended,   1890-91)  . 

The  custom  of  Lloyd's  excludes  from  general  average  all  damage  to  ship  or 
cargo  resulting  from  a  voluntary  stranding. 

This  rule  does  not  necessarily  exclude  such  damage  as  is  done  by  beaching 
or  scuttling  a  burning  vessel  to  extinguish  the  fire. 

13.  Expenses    Lightening    a    Ship    irJien    Ashore     (Custom    of   Lloyd's, 
Amended,  1890-91)  . 

When  a  ship  is  ashore,  in  order  to  float  her,  cargo  is  put  into  lighters,  and 
is  then  at  once  reshipped,  the  whole  cost  of  lightering,  including  lighter  hire 
and  reship[)ing,  is  general  average. 

In  lieu  of  the  fol^uwing,  formerly  smccecdiiKj  section  (/)  in  "Expenses  at  Port 
of  Refuge:" 

The  above  rules  do  not  apply  to  the  cost  of  lightening  a  ship  when  ashore, 
in  case  the  cargo  is  pvt  into  lighters  in  order  to  jloat  the  ship,  and  is  then  at 
once  re-shippcd.  In  such  cases,  the  whole  cost  of  lightening,  including  that  of 
re-shipping,  is  general  average. 
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14.  Sails    set    to    Force    a    SJiip    oj]'    the    iivound     (Custom    of    Lloyd's^ 

Sails  damaged  by  being  set,  or  kept  set,  to  force  a  ship  oflf  the  ground  or  to 
drive  her  higher  up  the  grouud  for  tlie  comiuon  safety,  are  general  average. 

15.  Stranded  Vessels:  Damage  to  Enyines  in  Gettinp  Off. 

That  damage  caused  to  machinery  and  boilers  of  a  stranded  vessel,  in 
endeavoring  to  refloat  for  the  common  safety,  when  the  interests  are  in  peril,  be 
allowed  iu  general  average. 

lO.   Claims  Arisitu;  Oat  of  Dejicienri/   of  Fuel. 

That  in  adjusting  general  average  arising  out  of  deficiency  of  fuel  the  facts 
on  which  the  general  average  is  based  shall  be  set  forth  iu  tiie  adjustment,  in- 
cluding the  material  dates  and  distances,  and  particulars  of  fuel  supplies  and 
consumption. 

17.  Besort  to   Port   of  Ilefu{je   for   General   Averatje   Repairs:      Treat- 
ment of  the  Charges  Ineurred. 

That  when  a  ship  puts  into  a  port  of  refuge  in  consequence  of  damage  wliich 
is  itself  the  subject  of  general  average,  and  sails  thence  with  her  original 
cargo,  or  a  part  of  it,  tlie  outward  as  well  as  the  inward  port  charges  sli;ul  be 
treated  as  general  average;  and  when  cargo  is  discharged  for  the  purpose  of 
repairing  such  damage,  the  warehouse  rent  and  reloading  of  the  same  shall,  as 
well  as  the  discharge,  be  treated  as  general  average. 

15.  Resort  to  Port  of  Refuge  on  Aeeount  of  Partieular  Average  Re- 

pairs:    Treatment  of  the  Charges  Incurred. 

That  when  a  ship  puts  into  a  port  of  refuge  in  consequence  of  damage  which 
is  in  itself  the  subject  of  particular  average  (or  not  of  general  average),  and 
w-hen  the  cargo  has  been  discharged  in  consequence  of  such  damage,  tlie  inv*ard 
port  charges  and  the  coat  of  discharging  the  cargo  shall  be  general  average,  tlie 
warehouse  rent  of  cargo  shall  be  a  particular  charge  on  cargo,  and  the  cost 
of  reloading  and  outward  port  charges  shall  be  a  particular  charge  on  freight. 

19.  Treatment  of  Costs  of  Storage  and  Reloading  at  Port  of  Refuge. 

That  when  the  cargo  is  discharged  for  the  purpose  of  repairing,  re-condition- 
ing, or  diminishing  damage  to  ship  or  cargo  which  is  itself  the  subject  of 
"•eneral  average,  the  cost  of  storage  on  it  and  of  reloading  it  shall  be  treated 
as  general  average,  equally  with  the  cost  of  discharging  it. 

20.  Expenses    at    a    Port    of    Refuge     (Custom    of    Lloyd's    Am,cnded, 

IS 90-91). 

When  a  ship  puts  in  to  a  port  of  refuge  on  account  of.  accident  and  not  in 
consequence  of  damage  which  is  itself  the  subject  of  general  average,  then,  on 
the  assumption  that  the  ship  Avas  seaworthy  at  the  commencement  of  the 
voyage,  the  custom  of  Lloyd's  is  as  follows: — 

(a)  All  cost  of  towage,  pilotage,  harbor  dues,  and  other  extr<\ordinary 
expenses  incurred  in  order  to  bring  the  ship  and  cargo  into  a  place  of  safety, 
are  general  average.  Under  the  terra  "extraordinary  expenses"  are  not  included 
wages  or  victuals  of  crew,  coals,  or  engine  stores,  or  demurrage. 

(b)  The  cost  of  discharging  the  cargo,  whether  for  the  common  safety,  or 
to  repair  the  ship,  together  with  the  cost  of  conveying  it  to  the  warehouse,  is 
general  average. 

The  cost  of  discharging  the  cargo  on  account  of  damage  to  it  resulting  from 
its  own  vice  p^-opre,  is  chargeable  to  the  owners  of  the  cargo. 

(c)  The  warehouse  rent,  or  other  expenses  which  take  the  place  of  warehouse 
rent,  of  the  cargo  when  so  discharged,  is,  except  as  under,  a  special  charge  on 
the  cargo. 

(d)  The  cost  of  reloading  the  cargo,  and  the  outwardport  cliarges  incurred 
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through  leaving  the  port  of  refuge,  are,  when  the  discharge  of  cargo  falls  Jr, 
general  average,  a  special  charge  on  freight. 

(e)  The  expenses  referred  to  in  clause  (d)  are  charged  to  the  party  who 
runs  the  risk  of  freight— that  is,  wholly  to  the  charterer— if  the  whole  freight 
has  been  prepaid;  and,  if  part  only  then  in  the  proportion  which  the  part 
prepaid  bears  to  the  whole  freight. 

(f)  VVlien  the  cargo,  instead  of  being  sent  ashore,  is  placed  on  board  hulk  or 
lighters  during  the  ship's  stay  in  port,  the  hulk-hire  is  divided  between  general 
average,  cargo,  and  freight,  in  such  proportions  as  may  place  the  several  con- 
tributing interests  in  nearly  the  same  relative  positions  as  if  the  cargo  had  been 
landed  and  stored. 

The  amendment  is  in  live  preamble,  which  formerly  read  thus: 

When   a  ship  puts  into  a  port  of  refuge  on  account  of  accident  or  sacrifice, 

then,  on  the  assumption  that  the  ship  was  seaworthy  at  the  commencement  of 

the  voyage,  the  Custom  of  Lloyd's  is  as  follows: 

21.  Treatment  of  Costs  of  Extraordinary  Discharge. 

That  no  distinction  be  drawn  in  practice  between  discharging  cargo  for  the 
conim  n  safety  of  ship  and  cargo,  and  discharging  it  for  the  purpose  of  eftecting 
at  an  intermediate  port  or  ports  of  refuge  repairs  necessary  for  the  prosecu- 
tion of  the  voyage. 

22.  Toivage  from  a  Port  of  Refuge. 

That  if  a  ship  be  in  a  port  of  refuge  at  which  it  is  practicable  to  repair  her, 
and  if,  in  order  to  save  expense,  she  be  towed  thence  to  some  other  port,  then 
the  extra  c  st  of  such  towage  shall  be  divided  in  proportion  to  the  savings 
of  expense  thereby  occasioned  to  the  several  parties  to  the  adventure. 

23.  Cargo  Foruarded  from  a  Port  of  Refuge. 

'J  hat  if  a  ship  be  in  a  port  of  refuge  at  Avhich  it  is  practicable  to  repair 
her  si>  as  to  enable  her  to  carry  on  the  whole  cargo,  but,  in  order  to  save  ex- 
penr^c.  ;lie  cargo,  or  a  portion  of  it,  be  transshipped  by  another  vessel,  or  other- 
wi~f  lorwarded,  then  the  cost  of  such  transshipment  (up  to  the  amount  of 
expense  saved)  shall  be  divided  in  proportion  to  the  saving  of  expense  thereby 
occasioned  to  the  several  parties  to  the  adventure. 

24.  Cargo  Sold  at  a  Port  of  Refuge. 

That  if  a  ship  be  in  port  of  refuge  at  which  it  is  practicable  to  repair  her  so 
as  to  enable  her  to  carry  on  the  whole  cargo,  or  such  portion  of  it  as  is  fit  to 
be  carried  on,  but,  in  order  to  save  expense,  the  cargo,  or  a  portion  of  it,  be, 
with  the  consent  of  the  owners  of  such  cargo,  sold  at  the  port  of  refuge,  then 
the  loss  by  sale  including  loss  of  freight  on  cargo  so  sold  (up  to  the  amount 
of  expense' saved)  shall  be  divided  in  proportion  to  tlie  saving  of  expense  there- 
by occasioned  to  the  several  parties  to  the  adventure;  provided  always  that  the 
amoiuiL  sj  u-vidcd  shall  in  no  case  exceed  the  cost  of  transshipment  and/or 
forwarding  referred  to  in  the  preceding  rule  of  the  association. 

25.  Interpretation  of  the  Rule  Respecting  Substituted  Expenses. 

That  for  the  purpose  of  avoiding  any  misinterpretation  of  the  resolution 
relating  to  the  apportionment  of  substituted  expenses,  it  is  declared  that  the 
saving  of  expense  therein  mentioned  is  limited  to  a  saving  or  reduction  of  the 
actual  outlay,  including  the  crew's  wages  and  provisions,  if  any,  which  would 
have  been  incurred  at  the  port  of  refuge,  if  the  vessel  had  been  repaired  there, 
and  does  not  include  supposed  losses  or  expenses,  such  as  interest,  loss  of  mar- 
ket, demurrage,  or  assumed  damage  by  discharging. 

20.  Dnmane  Caused  to  Cargo  during  Forced  Discharge. 

That  whenever  the  cost  of  discharging  cargo  la  general  average,  all  loss  or 
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.lamafjo   necessarily    arisino    to    lar-;.)    tluMofnmi    ^liall    be    allowed    in    general 
average. 

See  "Rules  Rescinded"  at  end  hereof. 

•,*7.   Trcatmctit  of  Danuu/c  to  rarrfo  Caused  bi/  DincJtargc,  Stoiinff,  ami 

Reloading, 

That  dannige  necessarily  done  to  cargo  by  discharging,  storing,  and  reloading 
it,  be  treated  as  general  average  when,  and  only  when,  tlie  cost  of  those 
measures  respectively  is  so  treated. 

2S.   DcvJavationx    from    Cost    of    llciutiis    to    lion     Vessels    in    Adjustiuij 

General  Average. 

Tliat  in  adjusting  claims  for  general  average,  repairs  to  iron  vessels  shall 
\)e  subject  to  the  following  deductions  in  respect  of  "new  for  old,"  viz.: — 

From   date   of   original    register   up   to    1   year    old    (a). 

All  repairs  fo  be  allowed  in  full,  except  painting  or  coating  of  bottom,  from 
which  one-third  is  to  Im?  deducted. 

Between  1   and  3  years   (b). 

One  third  to  be  deducted  off  repairs  to  and  renewal  of  boilers  and  their 
mountings,  woodwork  of  hull,  masts  and  spars,  furnitu'-e,  upholstery,  crockery, 
metal,  and  glassware,  also  sails,  rigging,  ropes,  sheets,  and  hawsers  (other  than 
wire  and  chain),  awnings,  covers,  and  painting. 

One  sixth  to  be  deducted  off  wire  rigging,  ropes,  and  hawsers,  chain  cables, 
and  sheets,  donkey  engines,  steam  winches,  steam  cranes  and  connections; 
other  repairs  in  full. 

Between  3  and  6  years  (c). 

Deductions  as  above  under  Clause  B.,  except  that  one-sixth  be  deducted  ofl" 
iron-work  of  masts  and  spars,  and  machinery  other  than  boilers. 

Between  6  and  10  years    ( d ) . 

Deductions  as  above  under  Clause  C,  except  that  one-third  be  deducted  off 
ironwork  of  masts  and  spars,  repairs  to  and  renewal  of  all  machinery  and  all 
hawsers,  ropes,  sheets,  and  rigging;  one-sixth  to  be  deducted  off  chains  and 
cables. 

After  10  years    (e) . 

One  third   to  be  deducted  ofl'   all   repairs   and  renewals,  except   ironwork   of 
hull  and  cementing.     Anchors  to  be  allowed  in  full. 
One  sixth  to  be  deducted  off  chain  cables. 

Generally    (f). 

The  deduction  (except  as  to  provisions  and  stores,  machinery,  and  boilers) 
to  be  regulated  by  the  age  of  the  vessel,  and  not  the  age  of  the  particular  part 
of  her  to  which  they  apply.  No  painting  bottom  to  be  allowed  if  the  bottom  has 
not  been  painted  within  "six  months  previous  to  the  date  of  accident.  No  de- 
duction to  be  made  in  respect  of  old  material  which  is  repaired  without  being 
replaced  by  new,  and  provisions  and  stores  which  have  not  Iwen  in  use. 

29.  Freight  Sacrificed:     Amount  to  he  Made  Good  in  General  Average. 

That  the  loss  of  freight  to  be  made  good  in  general  average  shall  be  ascer- 
tained by  deducting  from  the  amount  of  gross  freight  lost  the  charges  which 
the  owner  thereof  would  have  incurred  to  earn  such  freight,  but  has,  in  con- 
sequence of  the  sacrifice,  not  incurred. 

30.  Basis  of  Cotitribution  to  General  Average. 

When  property  saved  by  a  general  average  act  is  injured  or  destroyed  by 
subsequent    accident,   the   contributing   value    of    that   property   to   a   general 

6318 


RULES  OF  PRACTICE,  ASSOCIATIONS  OF  AVERAGE  ADJUSTERS. 

average  which  is  less  than  the  total  contributing  value,  shall,  when  it  does 
not  reach  the  jjort  of  destination,  be  its  actual  net  proceeds;  when  it  does  it 
shall  be  its  actual  net  value  at  the  port  of  destination  on  its  delivery  there; 
and  in  all  cases  any  values  allowed  in  general  average  shall  be  added  to  and 
form  a  part  of  the  contributing  value  as  above. 

The  above  rule  shall  not  apply  to  adjustments  made  before  the  adventure  has 
terminated. 

31.  Contributory  Value  of  Ship. 

That  in  any  adjustment  of  general  average  there  shall  be  set  forth  the 
certificate  on  which  the  contributory  value  of  the  ship  is  based,  or,  if  there  be 
no  such  certificate,  the  information  adopted  in  lieu  thereof,  and  any  amount 
made  good  shall  be  specified. 

32.  Contributory  Value  of  Freight. 

That  freight  at  the  risk  of  the  shipowner  shall  contribute  to  general  average 
upon  its  gross  amount,  deducting  the  whole  of  and  no  more  than,  such  port 
charges  as  the  shipowner  shall  inuur  after  tlie  date  of  the  general  average  act, 
and  such  wages  of  the  crew  as  the  shipowner  shall  become  liable  for  after  that 
date. 

That  in  any  adjustment  of  general  average  there  shall  be  set  forth  the 
amount  of  tlie  gross  freight  and  the  freight  advanced,  if  any;  also  the  port 
charges  and  wages  deducted,  and  any  amount  made  good. 

33.  Vessel  in  Ballast  and  under  Charter:  Contributing  Interests. 

That  when  a  vessel  is  in  ballast  and  under  charter,  the  interests  contributing 
to  expenses  or  sacrifices  incurred  for  the  common  safety  are,  in  practice,  the 
ship  and  the  freight  she  is  earning  under  the  charter,  computed  as  usual  in 
tlie  adjustment  of  general  average,  unless  the  expenses  are  salvage  expenses 
specifically  charged  by  a  Court  of  Law  or  by  arbitration  to  the  vessel  without 
any  regard  to  the  freight. 

34.  Chartered   Freight    (VUerior)  :    Contribution   to    General    Average. 

That  when  at  tlie  time  of  a  general  average  act  the  vessel  has  on  board 
cargo  shipped  under  charter-party  or  bills  of  lading,  and  is  also  under  a  sepa- 
rate charter  to  load  another  cargo  after  the  cargo  then  in  course  of  carriage  has 
been  discharged,  the  ulterior  chartered  freight  shall  not  contribute  to  the 
general  average. 

35.  Deductions  from  Freight  at  Charterer's  Risk. 

That  freight  at  the  risk  of  the  charterer  shall  be  subject  to  no  deduction  for 
wages  and  port  charges,  except  in  the  case  of  charters  in  which  the  wages 
or  port  charges  are  payable  by  the  charterer,  in  which  case  such  freight  shall  be 
governed  by  the  same  rule  as  freight  at  the  risk  of  the  shipowner. 

36.  Forwarding    Charges    on    Advanced   Freight. 

That  in  case  of  wreck,  the  cargo  being  forwarded  to  its  destination,  the 
charterer,  who  has  paid  a  lump  sum  on  account  of  freight,  which  is  not  to  be 
returned  in  the  event  of  the  vessel  being  lost,  shall  not  be  liable  for  any  portion 
of  the  forwarding  freight  and  charges,  when  tlie  same  arfe  less  than  the 
balance  of  freight  payable  to  the  shipowner  at  the  port  of  destination  under  the 
original  charter-party. 

37,  Adjustment:  Policies  of  Insurance  and  Names  of  Underwriters. 

That  no  statement  shall  be  drawn  up  showing  the  amount  of  payments  by 
or  to  the  underwriters,  excluding  statements  of  particular  average  on  ship  now 
dealt  with  by  rule  of  the  association,  unless  the  policies,  or  copies  of  policies  of 
insurance,  or  certificates  of  insurance,  for  wliich  the  statement  is  required,  be 
produced  to  the  adjusters;  and  that  such  statement  shall  give  the  names  of  the 
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uiulorwriting    lirms    ami    I'oinpiuiios    interi'stod.    and    the    amount    due    on    the 
respective  policies  produced. 

3S.  Sacrifice  for  the  Common  Safrtif:  Direct  Liahilitif  of  Vmlcrn'riterK. 

That  in  case  of  general  average  sarrilice  there  is,  under  ordinary  policies  of 
insurance,  a  direct  liability  of  an  underwriter  on  ship  for  loss  of  or  damage  to 
ship's  materials,  and  of  an  underwriter  cm  goods  or  freight,  for  loss  of  or  dam- 
age to  goods  or  loss  of  freight  so  sacriliced  as  a  general  average  loss;  that  such 
loss  not  being  particular  average  is  not  taken  into  account  in  computing  the 
memorandum  ])erccntagcs,  aiid  that,  tlie  direct  liability  of  an  underwriter  for 
such  loss  is  coiisciiuently  una  licit  ed  by  tlie  nuMuorandum  or  any  oilier  war- 
ranty respecting  particular  average. 

3f).  Enforcement    of   iicncvul    AvcruffC   Lien   hy    Shiiioivners. 

That  in  all  cases  where  general  average  damage  to  ship  is  claimed  direct  from 
the  underwriters  on  that  interest,  the  average  adjusters  shall  ascertain  whether 
the  shipowners  have  taken  the  necessary  steps  to  enforce  their  lien  for  general 
average  on  the  cargo,  and  shall  insert  in  the  average  statement  a  note  giving 
the  result  of  their  enquiries. 

40.   Unclcrivritcr's  Liahilitif    (Custom   of  Lloyd's,    1876). 

If  the  ship  or  cargo  be  insured  for  more  than  its  contributory  value,  the  un- 
derwriter pays  what  is  assessed  on  the  contributory  value.  But  where  insured 
for  less  than  the  contributory  value,  the  luidervvritcr  pays  on  the  insured  value ; 
and  when  there  has  been  a  particular  average  for  damage  which  forms  a 
deduction  from  the  contributory  value  of  the  ship  that  must  be  deducted  from 
the  insxired  value  to  find  upon  what  the  underwriter  contributes. 

This  rule  does  not  apply  to  foreign  adjustments  when  the  basis  of  contribu- 
tion is  something  other  than  the  net  value  of  the  thing  insured. 

41.  The  Duty  of  Adjusters  in  Cases  Involving  Refunds  of  Getiend 
Average  Deposits  or  Apportionment  of  Salvage,  Collision  Recov- 
eries, or  Other  Funds. 

That  in  cases  of  general  average  where  deposits  have  been  collected,  and  it 
is  likely  that  repayments  will  have  to  be  made,  measures  be  taken  by  the 
adjuster  to  ascertain  the  names  of  underwriters  who  have  reimbursed  their 
assured  in  respect  of  such  deposits;  that  the  names  of  any  such  underwriters 
be  set  forth  in  the  adjustment  as  claimants  of  refund  if  any,  to  which  they 
are  apparently  entitled;  and  that  on  completion  of  the  adjustment,  notice  be 
sent  to  all  underwriters  whose  names  are  so  set  forth  as  to  any  refund  of 
which  they  appear  as  claimants  and  as  to  the  steps  to  Ije  taken  in  order  to 
obtain  payment  of  the  same. 

That  in  cases  where  the  names  of  any  underwriters  are  not  to  be  ascer- 
tained on  completion  of  the  adjustment,  notice  be  sent  to  the  Secretary  of 
Lloyd's,  to  the  Institute  of  London  Underwriters,  to  the  Liverpool  Underwriters' 
Association,  and  to  the  Association  of  Underwriters  of  Glasgow,  notifying  such 
interests,  as  have  not  been  appropriated  to  underwriters. 

And  that  in  cases  of  apportionment  of  salvag-e  or  other  funds  for  distribution, 
similar  measures  be  taken  by  the  adjuster  to  safeguard  the  interests  of  any 
underwriters  who  may  be  entitled  to  benefit  under  the  apportionment. 

-t2.  "Memorandum^'    to    Statetnents'  Shouting    Refunds    in    Respect    of 
General  Average  Deposits, 

That  the  following  memorandum  shall  appear  at  the  end  of  statements  which 
show  refunds  to  be  due  in  respect  of  General  Average  Deposits,  viz.:  — 

Memorandum — Refunds  of  General  Average  Deposits  shown  in  this  state- 
ment should  only  be  paid  on  production  of  the  "original"  deposit  receipts. 

6320 


EULES  OF  PRACTICE,  ASSOCIATIONS  OF  AVERAGE  ADJUSTERS. 

York-Antwerp  Rxjlbs. 

43.  Modification    of    Tork-Antirevp    Rules    in    Contvacts    of    Ajft'eifjTit- 
inent:  Liahilitij  of  Uudevicritei-s. 

That  in  all  cases  \\iiere  the  contract  of  affreightment  provides  for  the  ap- 
plication of  York-Antwerp  Rules  in  any  modified  or  mutilated  form,  and  when 
the  policies  of  insurance  provide  for  the  application  of  York- Antwerp  Rules, 
if  in  accordance  with  the  contract  of  affreightment,  in  applying  the  claim  to 
such  policies  no  effect  shall  be  given  to  York-Antwerp  Rules. 

4-4:.  AUouance   to   Be   Made   in    Geneva!    Average    under    York-Antiverp 
Rules  in  Respect  of  the  Cost  of  Maintenance  of  Officers  and  Crew. 

That  the  amount  to  be  allowed  in  general  average  under  York-x\ntwerp 
Rules  for  the  maintenance  of  officers  and  crew  shall  be  the  actual  cost  of  such 
maintenance  where  proved;  but  where  proof  of  actual  cost  is  not  furnished  to 
the  adjuster,  the  allowance  shall  be  determined  by  the  undermentioned  scale; 
provided  that  where  evidence  of  cost  produced,  but  is  not  conclusive,  the  allow- 
ance shall  represent  as  nearly  as  possible  the  actual  cost,  but  shall  not  exceed 
the  under-mentioned  scale,  viz. : — 

Officers. 1  Crew.= 

Per  man  per  day.  Per  man  per  day. 

Passenger  Steamers    (Liners)     4/-  1/6 

Passenger  Sailing    Vessels    3  -  V" 

Cargo  Steamers  and  Sailing  Vessels   2/6  .  1/b 

1  To  include  the  master,  deck  officers,  and  engineers  (in  the  ease  of  a  steamer),  also 
the  doctor  and  purser  (if  carried). 

2  To  include  the  remainder  of  the  ship's  company. 

except  that  the  allowance  for  Lascars  shall  be  9d.  per  man  per  day,  and  in 
the  case  of  other  Asiatic  (native)  crews  shall  be  determined  by  the  circum- 
stances of  each  case. 

Particular  Average  ox  Ship. 

45.  Statement  of  Particular  Average  on  S/itps, 

That  claims  for  particular  average  on  ships  shall  not  be  stated  unless  the 
policies  or  copies  of  policies  of  insurance,  for  claiming  on  which  the  statement 
is  required,  be  produced  to  the   adjusters. 

That  such  statements  shall  give  the  names  of  the  underwriter  firms  and  com- 
panies interested,  and  the  amounts  payable  on  the  respective  policies  produced. 

46.  Apportionment  of  Costs  in   Collision  Cases. 

That  when  a  vessel  sustains  and  does  damage  by  collision,  and  litigation  con- 
sequently results  for  the  purpose  of  testing  liability,  the  technicality  of  the 
vessel  having  been  plaintiff  or  defendant  in  the  litigation  shall  not  uecessarily 
govern  the  apportionment  of  the  costs  of  such  litigation,  which  shall  be  appor- 
tioned between  claim  and  counter-claim  in  proportion  to  the  amount  which  has 
been  or  would  have  been  allowed  in  respect  of  eacli  in  the  event  of  the 
claim  or  counter-claim  being  established;  provided  that  wlien  a  claim  or  counter- 
claim is  made  solely  for  the  purpose  of  defense,  and  is  not  allowed,  the  costs 
apportioned  thereto,"  shall  be  treated  as  costs  of  defense. 

47.  Expenses  of  Removing  a  Vessel  for  Repair. 

Where  a  vessel  is  in  need  of  repair  at  any  port,  and  is  removed  thenoe  to 
some  other  port  for  the  purpose  of  repairs,  either  because  the  repairs  cannot 
be  effected,  or  cannot  be  effected  prudently: — 

(a)  The  necessary  expenses  incurred  in  moving  the  vessel  to  the  port  of  repair 
shall  be  allowed  as  part  of  the  cost  of  repair,  and  where  the  vessel  after  re- 
pairing fortliwith  returns  to  the  port  from  which  she  was  removed,  the  neces- 
sarv  expenses  incurred  in  so  returning  shall  also  be  allowed. 

("b)  Whom  bv  moving  the  vessel  to  tlie  port  of  repair  any  new  freight  is 
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earned,  or  any  expenses  are  saved  in  relation  to  the  curront  voyage  of  the 
vessel,  siU'h  net  earnings  or  savings  sliall  be  dednetcd  from  the  expenses  of 
iiunini!:  her.  and  m  Iuto  the  vessel  h)ads  a  new  eargo  at  t  lie  |)()rt  of  repair  no 
expenses  siibsetpient  to  the  eoinpletion  of  rej)air  shall  he  allowed. 

The  expenses  of  removal  include  the  cost  of  tenqiorary  repair,  ballasting, 
wages  and  provisions  of  crew  and/or  runners,  pilotage,  towage,  extra  marine 
insurance,  port  charges,  and,  in  ease  of  a  steamer,  coal  and  engineroom  stores. 

(c)  This  rule  ^hall  not  admit  any  ordinary  expenses  incurred  in  fulfilment 
of  a  contract  of  an'reightnient,  though  such  expenses  are  increased  by  the  re- 
moval to  a  port  of  repair. 

4S.  Coals  and  Stoves  Vsed  in  licpair  of  Damage  to  the  Hull. 

That  the  cost  of  rejdacing  coals  and  engine-room  stores  consumed  either  in 
the  repair  of  damage  to  a  steamer,  in  working  the  engines  or  winches  to  assist 
in  the  repairs  of  damage,  or  in  moving  her  to  a  j)lace  of  repair  within  the 
limits  of  the  port  where  she  is  lying,  shall  be  charged  to  tiie  underwriters  on 
ship  as  particular  average. 

49.  Bimting   Chafed    (Custom   of  Lloyd's,    1S76) . 

Rigging  injured  by  straining  or  chafing  is  not  charged  to  underwriters, 
iniless  such  injury  is  caused  by  blows  of  the  sea,  grounding,  or  contact;  or  by 
displacement,  through  sea-ijeril.  of  the  spars,  channels,  bulwarks,  or  rails. 

50.  Sails  Si}lit  of  Blown  Awai/   (Custom  of  Lloyd's,   1S76)  . 

Sails  split  by  the  wind,  or  blown  away  while  set  unless  occasioned  by  the 
ship's  grounding  or  coming  into  collision,  or  in  consequence  of  damage  to  the 
spars  to  which  the  sails  are  bent,  are  not  charged  to  underwriters. 

51.  Scraping  and  Painting. 

That  when  in  consequence  of  damage  by  a  peril  insured  against,  a  vessel's 
bottom  has  to  be  scraped  and  painted,  the  cost  of  such  scraping  and  painting 
shall  be  charged  to  underwriters  on  ship,  without  any  deduction  on  account 
of  the  vessel  having  become  due  for  ordinary  painting  at  any  time  subsequent 
to  the  accident. 

52.  Dry  DocJc  Expenses. 

That  where  repairs  on  owner's  account  which  are  immediately  necessary  to 
make  the  vessel  seaworthy  and  which  can  only  be  affected  in  dry  dock  are 
executed  concurrently  with  other  repairs,  for  the  cost  of  which  the  underwriters 
are  liable,  and  which  also  can  only  be  affected  in  dry  dock,  the  cost  of  entering 
and  leaving  the  dry  dock,  in  addition  to  so  much  of  the  dock  dues  as  is  common 
to  both  repairs,  shall  be  divided  equally  between  the  shipowner  and  the  under- 
writer. 

53.  Deduction  of  One-Third   (Custom  of  Lloyd's,  Amended,  1890—91). 

The  deduction  for  new  work  in  place  of  old  is  fixed  by  custom  at  one-third, 
with  the  following  exceptions:  — 

Anchors  are  allowed  in  full.     Chain  cables  are  subject  to  one-sixth  only. 

Metal  sheathing  is  dealt  with,  by  allowing  in  full  tlie  cost  of  a  weight  equal 
to  the  gross  weight  of  metal  sheathing  stripped  off,  minus  the  proceeds  of  the 
old  metal.     Nails,  felt,  and  labour  metalling  are  subject  to  one-third. 

The  rule  applies  to  iron  as  well  as  to  wooden  ships,  and  to  labor  as  well  as 
material.  It  does  not  apply  to  the  expense  of  straightening  bent  ironwork, 
and  to  the  labor  of  taking  out  and  replacing  it. 

It  does  not  apply  to  graving  dock  expenses  and  removals,  cartages,  use  of 
shears,  stages,  and  graving  dock  materials. 

It  does  not  apply  to  a  ship's  first  voyage. 

N.  B. — Articles  belonging  to,  or  repairs  done  to,  a  ship,  other  than  an  iron 
ship,  allowed  in  general  average,  are  subject  to  similar  deductions  in  respect 
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to  new  for  old  materials  as  are  made  in  adjusting  claims  of  particular  average 
on  ship. 

Particular  Average  on  Goods. 

54.  Adjustment  on  Bonded  Prices    (Custom  of  Lloyd's,    1876)  . 

In  the  following  cases  it  is  customary  to  adjust  particular  average  on  a 
comparison  of  bonded,  instead  of  duty-paid  prices:  — 

In  claims  for  damage  to  tea,  tobacco,  eoflfee,  wine,  and  spirits  imported  into 
this  country. 

53.  Adjustment  of  Average  on  Goods  Sold  in  Bond. 

That  inconsequence  of  the  facilities  generally  offered  to  bond  goods  at  their, 
destination,  on  which  terms  they  are  often  sold,  the  term  "Gross  Proceeds" 
shall,  for  tiie  purpose  of  adjustment,  be  taken  to  mean  the  price  at  which  the 
goods  are  sold  to  the  consumer,  after  payment  of  freight  and  landing  charges, 
but  exclusive  of  Customs  duty,  in  cases  where  it  is  the  custom  of  the  port  to 
sell  or  deal  with  the  goods  in  bond. 

56.  Apportionment  of  Insured  Value  of  Goods. 

That  where  different  qualities  or  descriptions  of  cargo  are  valued  in  the 
policy  at  a  lump  sum,  such  sum  shall,  for  the  purpose  of  adjusting  claims,  be 
apportioned  on  the  invoice  values  where  the  invoice  distinguishes  the  separate 
values  of  the  said  different  qualities  or  descriptions;  and  over  the  net 
arrived  sound  values  in  all  other  cases. 

57.   Under-Insured  Interest  Made  Good  in  General  Average. 

That  an  underwriter  who  has  paid  for  loss  by  jettison  of  the  thing  insured  is 
entitled,  in  the  proportion  that  the  sum  insured  bears  to  the  policy  value,  to 
whatever  is  recovered  in  general  average  in  respect  of  such  loss,  although  the 
amount  so  recovered  may  exceed  the  amount  paid  by  him. 

5S.  Allowance  for  Water  in  PicUed  Cotton   (Custom  of  Lloyd's,  1S7G). 

When  bales  of  cotton  are  picked,  and  the  pickings  are  sold  wet,  the  allowance 
for  water  in  the  pickings  (where  there  are  no  means  of  ascertaining  it)  is  by 
custom  fixed  at  one-third. 

59.  Allowance  for  Water  in  Cut  Tobacco    (Custom  of  Lloyd's,    1S76)  . 

When  damaged  tobacco  is  cut  off,  the  allowance  for  water  in  the  cuttings  is 
one-fourth. 

60.  Allouance  for  Water  in  Wool    (Custom  of  Lloyd's,   1876)  . 

Damaged  wool  from  Australia,  Xew  Zealand,  and  the  Cape  is  subject  to  a 
deduction  of  3  per  cent  for  wet,  if  the  actual  increase  cannot  be  ascertained. 

61.  Franchise  Charges   (Custom  of  Lloyd's,  1876)  . 

The  expenses  of  protest,  survey,  and  other  proofs  of  loss,  including  the  com- 
mission or  other  expenses  of  a  sale  by  auction,  are  not  admitted  to  make  up  tlie 
percentage  of  a  claim;  and  are  only  paid  by  the  underwriters  in  case  ihe  loss 
amounts  to  a  claim  without  them. 

62.  Extra  Charges    (Custom  of  Lloyd's.   1876). 
_  Extra  charges  payable  by  underwriters,  when  incurred  at  the  port  of  destina- 
tion, are  recovered  in  full,  but  when  charges  of  the  same  nature  are  incurred 
at  an  intermediate  port,  they  are  subjected  to  the  same  treatment,  in  res'iect  of 
insured  and  cop^ributory  values,  as  general  average  charges. 

63.  Adjustment   of  Return  of  Premium    (Custom   of  Lloyd's,    1876) . 

When  the  words  "and  arrival"  follow  the  stipulation  for  a  return  of  premium 
on  a  policy  on  goods,  the  i)articular  average,  but  not  the  special  charges,  is 
deducted  from  tlie  amount  insured  to  arrive  at  the  amount  on  which  the  return 
is  taken. 
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RULES  RESCINDED. 

Z'^tnlerivritci-'s  Liahilitij  in   liesiiect  of  Jettison. 

( Rescinded  May  10,  ]SS!1.) 
Tliat  the  direct  liability  of  an  underwriter  on  floods   for  tiie  value  of  poods 
insured  iiy  him  wliieh  have  been  jettisoned  or  saerilieed  for  tlie  eoninion  safety, 
or  of  an   underwriter  on   ship   for  ship's  materials   saeritieed   for   the   common 
safety,  be  treated  as  particular  average. 

Damage  to  Vavf/o  in  lUscliai'ning    (Casio, n   of  IJoi/d's)  . 

(Rescinded  18!)0,  1891.) 

Damasre  done  to  cargo  by  discharging  it  at  a  port  of  refuge,  in  the  manner 
and  under  the  circumstances  customary  at  that  port,  is  not  allowed  as  general 
average. 

This  rule  docs  not  apply  to  damage  done  in  lightening  a  ship  which  is  ashore. 

Adjustments  "For  the  Consideration  of  Underwriters." 

(Rescinded  1894,  1895.) 
That  no  adjustment  "For  Consideration  of  the  Underwriters"  shall  be  made, 
imless  it  contain  a  statement  of  the  reasons  of  the  average  adjuster  for  making 
such  adjustment. 

Agenctf  Fees  CJiargcahle  hif  Shipoirners. 

(Rescinded  1906,  1907.) 
That  neither  interest  nor  commission  (excepting  bank  commission)  nor  any 
other  charge  by  way  of  agency  or  remuneration  for  trouble,  is  allowed  to  the 
shipowner  in  general  average  or  particular  average  on  ship,  or  as  a  special 
charge  in  respect  of  payments  made  or  services  rendered  at  the  port  at  which 
the  managing  owner  for  the  time  being  resides;  excepting  that  a  commission 
or  agency  fee  is  allowable  in  respect  of  payments  made  or  services  rendered  on 
belialf  of  cargo,  when  such  payments  or  services  are  not  involved  in  the  con- 
tract of  affreightment. 

APPENDIX  E. 

DECLARATION  OF  LONDON  CONCERNING  THE  LAWS  OF  NAVAL  WAR. 

FINAL  PROTOCOL. 

PRELIMINARY  PROVISIONS. 

FINAL  PROVISIONS. 

Chapter     T.  Blockade  in  time  of  war. 
II.  Contraband  of  war. 

III.  Unneutral  service. 

IV.  Destruction  of  neutral  prizes. 
V.  Transfer  to  a  neutral  flag. 

V^I.  Enemv  character. 
VII.  Convoy. 
VIII.  Resistance  to  search. 
IX.  Compensation. 

THE  LONDON  NAVAL  CONFERENCE  SIGNED  AT  LONDON  FEBRUARY 

26th,  1909.1 

FINAL  PROTOCOL 

Tlie  London  Naval  Conference  called  together  l)y  His  Britannic  Majesty's  Gov- 
ernment assembled  at  the  Foreign  Office  on  the  4th  of  December,  1908,  with  the 


1  Manual  of  Emergency  Legislation  1914  (Great  Britain.  Published  by  authority) 
pp.  447-.'>14  :  French  to.xt  and  English  translation  : — British  Blue  Book,  No.  4  (1909) 
Col.  4.'i.j4  ;  Bentwich's  Declaration  of  I.K)ndon  (London.  1911)  p.  131,  Appendix  A. 
(Although  no  person  has  ratified  the  Doclaration    [Id.  p.   128]    it  must  impliedly,  or 

6324 


DECLARATION  OF  LONDON. 

object  of  laying  down  the  generally  recognized  principles  of  International  law 
in  accordance  with  Article  7,  of  the  Convention  signed  at  the  Hague  on  the  18th 
of  October,  1907,  for  the  establishment  of  an  International  Prize  Court. 

The  Powers  enumerated  below  took  part  in  this  conference,  at  which  they 
appointed  as  their  representatives  the  following  delegates: 

GERMANY: — M.  Kriege;  Captain  Starke;  M.  Goppert;  Commander  von 
Billow. 

THE  UNITED  STATES  OF  AMEPJCA: — Rear-Admiral  Charles  H.  Stockton; 
Mr.  George  Grafton  Wilson. 

AUSTRIA-HUNGARY: — M.  Constantin  Theodore  Dumba;  Rear-Admiral 
Baron  Leopold  de  Jedina-Palombini;   Baron  Alexandre  Hold  de  Ferneck. 

SPAIN. — ^^I.  Gabriel  Maura  y  Gamazo;   Captain  R.  Estrada. 

FRANCE:— M.  Louis  Renault;  Rear-Admiral  Le  Bris;  M.  H.  Fromageot; 
Count  de  Manncville. 

GREAT  BRITAIN:— The  Earl  of  Desart,  K.  C.  B.;  Sir  Charles  Ottley;  Rear- 
Admiral  Edmond  J.  W.  Slade;  Mr.  Eyre  Crowe,  C.  B.;  Mr.  Cecil  Hurst,  C.  B. 

ITALY': — M.  Guido  Fusinato;  Captain  Count  Giovanni  Lovatelli;  M.  Arturo 
Ricci-Busatti. 

JAPAN: — Viee-Admiral  Baron  Toshiatsu  Sakomoto:  M.  Enjiro  Y'amazo; 
Captain  Sojiro  Tochinai;  M.  Tadao  Yamakawa;  M.  Sakutaro  Tachi;  M.  Michi- 
kazu  Matsuda. 

NETHERLANDS: — Vice-Admiral  Jonkheer  J.  A.  Roell,  A.  D.  C;  :M.  le 
Jonkheer  L.  H.  Ruyssenaers;  H.  G.  Surie. 

RUSSIA: — Baron  Taube;  Captain  Behr;  Colonel  Ovitchinnikow;  Baron 
Nolde;  M.  Linden. 

In  a  series  of  sittings  held  from  the  4th  of  December,  1908,  to  the  •26th  of 
February,  1909,  the  Conference  has  drawn  up  for  signature  by  the  plenipoten- 
tiaries, tiie  Decoration  concerning  the  laws  of  naval  icar  the  text  of  which  is 
annexed  to  the  present  protocol. 

Furthermore,  the  following  wish  has  been  recorded  by  the  delegates  of  these 
powers  which  have  signed  or  expressed  the  intention  of  signing  the  Convention 
of  The  Hague  of  the  18th  of  October,  1907,  for  the  establishment  of  an  Inter- 
national Prize  Court.  i  ■  ,    j 

The  Delegates  of  the  Powers  represented  at  the  Naval  Conference  lohwh  have 
signed  or  expressed  the  intention  of  signing  the  Convention  of  The  Hague,  of 
the  JSth  of  October,  l'J07,  for  the  establishment  of  an  International  Prize  Court, 
having  regard  to  the  difficulties  of  a  Constitutional  nature  which,  in  some 
states,  stand  in  the  way  of  the  ratification  of  that  Convention  in  its  present 
form,  agree  to  call  the  attention  of  their  respective  Governments  to  the  ad- 
vantage of  concluding  an  arrangement  under  which  such  Htates  would  have  the 
power,  at  the  time  of  depositing  their  ratifications,  to  add  thereto  a  reservation 
to  the  effect  that  resort  to  the  International  Prize  Court  in  respect  of  decisions 
of  tJieir  National  Tribunals,  shall  take  the  form  of  a  direct  claim  for  com- 
pensation, provided  alicags  that  the  effect  of  this  reservation  shall  not  be  such 
as  to  impair  the  rights  secured  under  the  said  Convention  either  to  individuals 
or  to  their  Governments,  and  that  the  terms  of  the  reservation  shall  form  the 
subject  of  a  subsequent  understanding  between  the  Powers  signatory  of  that 
Convention. 

bv  reason  of  failure  to  denounce,  "be  regarded  as  a  Code  of  Maritime  Law  in  War." 
fid  D  261  •  Tlie  then,  in  1911,  present  position  of  the  Declaration  also  stated  [Id. 
DD  '34  et  sen  1  ■  3  Am.  .lour.  Internat.  Law  (1909  Suppl.)  As  to  "general  report  on 
the  Declaration  conternlng  the  laws  of  naval  warfare  presented  to  the  London  Naval 
Conference  on  behalf  of  its  drafting  committee."  See  8  Id.  (1914  Suppl.)  pp.  88  et  seq. 
As  to   Declaration   of   London  Orders   in   Council:    Great   Britain,   see   Appendix   F 


.irisration  1914   (Great  Britain,  published  by  authority)   p.  44(. 

aV  to  Hacue  Convention  (as  to  status  of  Knemy  Merchant  Ships  and  Restrictions 
on  Richt  of  Capture  in  Maritime  War  at  outbreak  of  hostilities)  see  Manual  of  Emer- 
gency Legislation  1914   (Great  Britain,  published  by  authority)   p.  44J. 

6325 


APPENDIX  E. 

In  faitli  whereof  the  plenipotentiaries  and  the  delegates  representating  those 
plenipotentiaries  who  liavo  already  left  London  have  signed  the  present 
protocol. 

Done  at  London  the  twonty-sixth  day  of  February,  one  thouKaiid  nine  liundred 
and  nine,  in  a  sinj>le  t)rigin*al,  wliieh "shall  be  deposited  in  the  archives  of  the 
British  tiovernment  and  of  which  duly  certified  copies  shall  be  sent  through  the 
diplomatic  channel  to  the  powers  represented  at  tlie  Naval  Conference. 

For  Oernianv:     Kriege. 

For  The  United  Stales  of  America:     C.  H.  Stockton,  George  Grafton  Wilson. 

For  Austria-Hungary:    (J.  Dumba. 

For  Spain:    Ivamon   Kstrada. 

For  France:    L.  llenault. 

For  Great  ]5ritain:    Desarl. 

For  Italy:    Giovanni  Lovatelli. 

For  Japan:    T.  Sakamoto.  E.  Yamaza. 

For  Netherlands:    Koell,  L.  H.  Kuyssenaers. 

For  Russia:    T.  Behr. 

DECLARATION  CONCERNING  THE  LAWS  OF  NAVAL  WAR. 

His  :Majesty  the  German  Emperor,  King  of  Prussia;  the  President  of  the 
United  States  of  America:  ills  Majesty  the  Enqieror  of  Austria,  King  of 
Bohemia,  etc.,  and  Apostolic  King  of  Hungary;  His  Majesty  the  King  of  Spam: 
the  President  of  the  French  Republic;  His  Majesty  the  King  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  and  of  tlie  British  Dominions  beyond  the 
Seas"^  Emperor  of  India;  His  Majesty  the  King  of  Italy;  His  Majesty  the 
Emperor  of  Japan;  Her  Majesty  the  Queen  of  the  Netherlands;  His  Majesty  the 
Emperor  of  All  the  Russias. 

Having  regard  to  the  terms  in  which  the  British  Governmeut  invited  various 
Powers  to  meet  in  conference  in  order  to  arrive  at  an  agreement  as  to  what 
are  the  Generally  reeoynized  rules  of  international  law  within  tlie  meaning  of 
Article  7,  of  the  Convention  of  18th  of  October,  1907,  relative  to  the  establish- 
ment of  an  International  Prize  Court: 

Recognizing  all  the  advantages  which  an  agreement  as  to  the  said  rules 
would,  in  the  unfortunate  event  of  a  naval  war,  present,  both  as  regards  peace- 
ful commerce,  and  as  regards  the  belligerents  and  their  diplomatic  relations 
with  neutral  governments: 

Having  regard  to  the  divergence  often  found  in  the  methods  by  which  it  is 
sought  to  applv  in  practice  the  general  principles  of  international  law:  • 

Animated  by  the  desire  to  insure  henceforward  a  greater  measure  of  uni- 
formity ill  this  respect: 

Hoping  that  a  work  so  important  to  the  common  welfare  will  meet  Avith 
general  approval: 

Have  appointed  as  their  plenipotentiaries,  that  is  to  say:  (Here  follow  the 
names  of  the  Plenipotentiaries)  : 

For  Germanv:    M.  Kreige. 

For  United  States  of  America:     C.  H.  Stockton;  George  Grafton  Wilson. 

For  Austria-Hungary:    C.  Dumba. 

For  Spain:    M.  Gabriel  Gamago;   Count  de  la  Mortera. 

For  France:     L.  Renault. 

For  Great  Britain:    Earl  Desart. 

For  Italv:    M.  Guido  Fusinato. 

For  Japan:    Baron  Sakamoto;   M.  E.  Yamaza. 

For  Netherlands:    Retell;  L.  H.  Ruyssenaers. 

For  Russia  :    Baron  Taube. 

W'lio  after  having  communicated  their  full  powers,  found  to  be  in  good  and 
due  form,  have  agreed  to  make  the  present  Declaration: 

PRELIMINARY  PROVISION. 

The  Signatory  Powers  are  agreed  that  the  rules  contained  in  the  following 
Chapters  correspond  in  substance  with  the  generally  recognized  principles  of 
international  law, 
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CHAPTER  I. 
BLOCKADE  IN  TIME  OF  WAR. 

Art.  1.  A  blockade  must  not  extend  beyond  the  ports  and  coasts  belonging 
to  or  occupied  by  the  enemj-. 

Art.  2.  In  accordance  with  the  Declaration  of  Paris  of  1856,  a  blockade,  in 
order  to  be  binding,  must  be  effective — ^that  is  to  say,  it  must  be  maintained  by 
a  force  sufficient  really  to  prevent  access  to  the  enemy  coastline. 

Art.  3.  The  question  whether  a  blockade  is  effective  is  a  question  of  fact. 

Art.  4.  A  blockade  is  not  regarded  as  raised  if  the  blockading  force  is  tempo- 
rarily withdrawn  on  account  of  stress  of  weather. 

Art.  o.  A  blockade  must  be  applied  impartially  to  tlie  ships  of  all  nations. 

Art.  G.  The  commander  of  a  blockading  force  may  give  permission  to  a  war- 
ship to  enter,  and  subsequently  to  leave,  a  blockaded  port. 

Art.  7.  In  circumstances  of  distress,  acknowledged  by  an  officer  of  the  block- 
ading force,  a  neutral  vessel  may  enter  a  place  under  blockade  and  subsequently 
leave  it,  provided  that  she  has  neither  discharged  nor  shipped  any  cargo  there. 

Art.  8.  A  blockade,  in  order  to  be  binding,  must  be  declared  in  accordance 
with  article  9  and  notified  in  accordance  with  articles  11  and  16. 

Art.  9.  A  declaration  of  blockade  is  made  either  by  the  blockading  power 
or  by  the  naval  authorities  acting  in  its  name. 

It  specifies — 

(1)  The  date  when  the  blockade  begins; 

(2)  The  geographical  limits  of  the  coastline  under  blockade; 

(3)  The  period  within  which  neutral  vessels  may  come  out. 

Art.  10.  If  the  operations  of  the  blockading  power,  or  of  the  naval  authori- 
ties acting  in  its  name,  do  not  tally  with  the  particulars,  which  in  accordance 
with  article  9  (1)  and  (2),  must  be  inserted  in  the  declaration  of  blockade, 
the  declaration  is  void,  and  a  new  declaration  is  necessary  in  order  to  make  the 
blockade  operative. 

Art.  11.  A  declaration  of  blockade  is  notified — 

(1)  To  neutral  powers,  by  tlie  blockading  power  by  means  of  a  communica- 
tion addressed  to  the  governments  direct,  or  to  their  representatives  accredited 
to  it; 

(2)  To  the  local  authorities,  by  the  officer  commanding  the  blockading  force. 
The  local  authorities  will,  in  turn,  inform  the  foreign  consular  officers  at  the 
port  or  on  the  coastline  under  blockade  as  soon  as  possible. 

Art.  12.  The  rules  as  to  declaration  and  notification  of  blockade  apply  to 
cases  where  the  limits  of  a  blockade  are  extended,  or  where  a  blockade  is  re- 
established after  having  been  raised. 

Art.  13.  The  voluntary  raising  of  a  blockade,  as  also  any  restriction  in  the 
limits  of  a  blockade,  must  be  notified  in  the  ipanner  prescribed  by  article  11.  _ 

Art.  14.  The  liability  of  a  neutral  vessel  to  capture  for  breach  of  blockade  is 
contingent  on  her  knowledge,  actual  or  presumptive,  of  the  blockade. 

Art.  15.  Failing  proof  to  tlie  contrary,  knowledge  of  the  blockade  is  pre- 
sumed if-  the  vessel  left  a  neutral  port  subsequently  to  the  notification  of  the 
blockade  to  the  power  to  which  such  port  belongs,  provided  that  such  notifica- 
tion was  made  in  sufficient  time. 

Art.  16.  If  a  vessel  approaching  a  blockaded  port  has  no  knowledge,  actual 
or  presumptive,  of  the  blockade,  the  notification  must  be  made  to  the  vessel 
itself  bv  an  officer  of  one  of  the  ships  of  the  blockading  force.  This  notification 
should  be  entered  in  the  vessel's  logbook,  and  must  state  the  day  and  hour,  and 
the  geographical  position  of  the  vessel  at  the  time. 

If,  through  the.  negligence  of  the  officer  commanding  the  blockading  force, 
no  declaration  of  blockade  has  teen  notified  to  the  local  authorities,  or,  if  in 
the  declaration,  as  notified,  no  period  has  been  mentioned  within  which  neutral 
vessels  may  come  out,  a  neutral  vessel  coming  out  of  the  blockaded  port  must 
be  allowed  to  pass  free. 

Art.  17.  Neutral  vessels  may  not  be  captured  for  breach  of  blockade  except 
within  tlie  area  of  operations  of  the  warships  detailed  to  render  the  blockade 
effective. 
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Art.  IS.  The  blockading:  forces  must  not  bnr  acces8  to  neutral  ports  of  coasts. 

Art.  19.  Whatever  may  be  the  ulterior  destination  of  a  vessel  or  of  her 
cargo  she  cannot  be  captureil  for  hreacli  of  blockade,  if,  at  the  moment,  she  is 
on  her  way  to  a  nonblockaded  ])(U't. 

Art.  "JO.  A  vessel  which  has  l>roken  blockade  outwards,  or  which  has  attempt- 
ed to  break  blockade  inwards  is  liable  to  capture  so  long  as  she  is  pursued  by 
a  ship  of  the  blockading  force.  If  the  pursuit  is  abandoned,  or  if  the  blockade  is 
raised,  her  capture  can  no  longer  be  eil'ected. 

Art.  21.  A  vessel  found  guilty  of  breach  of  blockade  is  liable  to  condemnation. 
The  cargo  is  also  condemned,  unless  it  is  proved  that  at  the  time  of  the  ship- 
ment of  the  goods  the  shipper  neither  knew  nor  could  have  known  of  the 
intention  to  break  the  blockade. 

CHAPTER  II. 

CONTRABAND  OF  WAR. 

Art.  22.  Tlie  following  articles  may,  without  notice,  be  treated  as  contraband 
of  Avar,  iinder  the  name  of  absolute  contraband : 

(1)  Arms  of  all  kinds,  including  arms  for  sporting  purposes,  and  tlieir  dis- 
tinctive component  parts. 

(2)  Projectiles,  charges,  and  cartridges  of  all  kinds,  and  their  distinctive 
component  parts. 

(3)  Powder  and  explosives  specially  prepared  for  use  in  war. 

(4)  Gun-mountings,  limber  boxes,  limbers,  military  wagons,  field  forges,  and 
their  distinctive  component  parts. 

(5)  ClotJiing  and  equipment  of  a  distinctively  military  character. 

(6)  All  kinds  of  harness  of  a  distinctively  military  character. 

(7)  Saddles,  draught,  and  pack  animals  suitable  for  use  in  war. 

(8)  Articles  of  camp  equipment,  and  their  distinctive  component  parts. 

(9)  Armor  plates. 

(10)  AV^arships,  including  boats,  and  their  distinctive  component  parts  of 
such  a  nature  that  they  can  only  be  used  on  a  vessel  of  war. 

(11)  Implements  and  apparatus  designed  exclusively  for  the  manufacture  of 
munitions  of  Avar,  for  the  manufacture  or  repair  of  arms,  or  war  material  for 
use  on  land  or  sea. 

Art.  23.  Articles  exclusively  used  for  Avar  may  be  added  to  the  list  of  absolute 
contraband  by  a  declaration,  Avhich  must  be  notified. 

Such  notification  must  be  addressed  to  the  governments  of  other  powers,  or 
to  their  representatives  accredited  to  the  poAver  making  the  declaration.  A 
notification  made  after  the  outbreak  of  hostilities  is  addressed  only  to  neutral 
poAvers. 

Art.  24.  The  following  articles,  susceptible  of  use  in  Avar  as  Avell  as  for 
purposes  of  peace,  may,  Avithout  notice,  be  treated  as  contraband  of  war,  under 
the  name  of  conditional  contraband: 

( 1 )  Foodstuffs. 

(2)  Forage  and  grain,  suitable  for  feeding  animals. 

(3)  Clothing,  fabrics  for  clothing,  and  boots  and  shoes,  suitable  for  use  in 
war. 

(4)  Gold  and  silver  in  coin  or  bullion;   paper  money. 

(5)  Vehicles  of  all  kinds  available  for  use  in  war.  and  their  component  parts. 

(6)  Vessels,  craft,  and  boats  of  all  kinds;  floating  docks,  parts  of  docks 
and  their  component  parts. 

( 7 )  RailAA^ay  material,  both  fixed  and  rolling  stock,  and  material  for  tele- 
graphs, Avireless  telegraphs,  and  telephones. 

( 8 )  Balloons  and  flying  machines  and  their  distinctiA'e  component  parts,  to- 
gether with  accessories  and  articles  recognizable  as  intended  for  use  in  connec- 
tion with  balloons  and  flying  machines. 

(9)  Fuel;  lubricants.    . 

(10)  Powder  and  explosives  not  specially  prepared  for  use  in  war. 

(11)  Barbed  Avire  and  implements  for  fixing  and  cutting  the  same. 

(12)  Horseshoes  and  shoeing  materials. 

(13)  Harness  and  saddlery. 
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( 14 )  Field  glasses,  telescopes,  chronometers,  and  all  kinds  of  nautical  in- 
struments. 

Art.  25.  Articles  susceptible  of  use  in  war  as  well  as  for  purposes  of  peace, 
other  than  those  enumerated  in  articles  22  and  24,  may  be  added  to  the  list 
of  conditional  contraband  by  a  declaration,  which  must  be  notified  in  the  man- 
ner provided  for  in  tlie  second  paragraph  of  article  23. 

Art.  26.  If  a  power  waives,  so  far  as  it  is  concerned,  the  right  to  treat  as 
contraband  of  war  an  article  comprised  in  any  of  the  classes,  enumerated  in 
articles  22,  and  24,  such  intention  shall  be  announced  by  a  declaration,  which 
must  be  notified  in  the  manner  provided  for  in  the  second  paragraph  of 
article  23. 

Art.  27.  Articles  which  are  not  susceptible  of  use  in  war  may  not  be  declared 
contraband  of  war. 

Art.  28.  The  following  may  not  be  declared  contraband  of  war : 

(1)  Raw  cotton,  wool,  silk,  jute,  flax,  hemp,  and  other  raw  materials  of  the 
textile  industries,  and  j^arns  of  the  same. 

(2)  Oil  seeds  and  nuts;   copra. 

(3)  Rubber,  resins,  gums,  and  lacs:  hops.  • 

(4)  Raw  hides  and  horns,  bones  and  ivory. 

(5)  Natural  and  artificial  manures,  including  nitrates  and  phosphates  for 
agricultural  purposes. 

(6)  Metallic  ores. 

(7)  Earths,  clays,  lime,  chalk,  stone  including  marble,  bricks,  slates,  and 
tiles. 

(8)  Chinaware  and  glass. 

(9)  Paper  and  paper-making  matewals. 

(10)  Soap,  paint  and  colors,  including  articles  exclusively  used  in  their 
manufacture,  and  varnish. 

(11)  Bleaching  powder,  soda  ash,  caustic  soda,  salt  cake,  ammonia,  sulphate 
of  ammonia,  and  sulphate  of  copper. 

(12!  Aorieultural,  mining,  textile,  and  printing  machinery. 

(13)  Precious  and  semi-precious  stones,  pearls,  mother-of-pearl,  and  coral. 

( 14  I  Clocks  and  watches,  other  than  chronometers. 

(15)  Fashion  and  fancy  goods. 

(16)  Feathers  of  all  kinds,  hairs,  and  bristles. 

(17)  Articles  of  household  furniture,  and  decoration;  office  furniture  and 
requisites. 

Art.  29.  Likewise  the  following  may  not  be  treated  as  contraband  of  war: 

( 1 1  Articles  serving  exclusively  to  aid  the  sick  and  wounded.  They  can, 
however,  in  case  of  urgent  military  necessity  and  subject  to  the  payment  of 
compensation,  be  requisitioned,  if  their  destination  is  that  specified  in  article  30. 

(2)  Articles  intended  for  the  use  of  the  vessel  in  which  they  are  found,  as 
well  as  those  intended  for  the  use  of  her  crew  and  passengers  during  the 
voyage. 

Art.  30.  Absolute  contraband  is  liable  to  capture  if  it  is  shown  to  be  destined 
to  territory  belonging  to  or  occupied  by  the  enemy,  or  to  the  armed  forces  of 
the  enemy.'  It  is  immaterial  whether  the  carriage  of  the  goods  is  direct  or 
entails  transhipment  or  a  subsequent  transport  by  land. 

Art.  31.  Proof  of  the  destination  specified  in  article  30  is  complete  in  the 
following  cases: 

(1)  When  the  goods  are  documented  for  discharge  in  an  enemy  port,  or  for 
delivery  to  the  armed  forces  of  the  enemy. 

(2)  When  the  vessel  is  to  call  at  enemy  ports  only,  or  when  she  is  to  touch 
at  an  enemy  port  or  meet  the  armed  forces  of  the  enemy  before  reaching  the 
neutral  port  for  which  the  goods  in  question  are  documented. 

Art.  32.  Where  a  vessel  is  carrying  absolute  contraband,  her  papers  are  con- 
clusive proof  as  to  the  voyage  in  which  she  is  engaged,  unless  she  is  found 
clearly  out  of  the  course  indicated  by  her  papers  and  unable  to  give  adequate 
reasons  to  justify  such  deviation. 

Art.  33.  Conditional  contraband  is  liable  to  capture  if  it  is  shown  to  be 
destined  for  the  use  of  the  armed  forces  or  of  a  government  department  of  ihe 
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enemy  state,  unless  in  this  latter  case  the  circumstances  show  that  the  goods 
cannot  in  fact  be  used  for  the  purposes  of  the  war  in  proijjress.  This  latter 
exception  does  not  apply  to  a  consignment  coming  under  article  24(4). 

Art.  34.  The  destination  referred  lo  in  article  ;!;5  is  j)rcsniMcd  to  exist  if  the 
goods  are  consigned  to  enemy  authorities,  or  to  a  contractor  established  in  the 
eneui}'  countrj',  wlio,  as  a  matter  of  common  knowledge,  supplies  articles  of  this 
kind  to  the  enemy.  A  similar  presumption  arisi-s  if  the  goods  are  consigned 
to  a  fortified  place  belonging  to  the  enemy,  or  other  place  serving  as  a  base  for 
the  armed  forces  of  tlie  enemy. 

No  such  presumption,  liowever,  arises  in  the  case  of  a  merchant  vessel  bound 
for  one  of  these  places  if  it  is  sought  to  prove  that  she  herself  is  contra- 
band. 

In  cases  where  the  above  presumptions  do  uot  arise  the  destination  is  pre- 
sumed to  be  innocent. 

The  presumption  set  up  by  this  article  may  be  rebutted. 

Art.  35.  Conditional  contraband  is  not  liable  to  capture,  except  when  foiuul 
on  board  a  vessel  bound  for  territory  belonging  to  or  occupied  by  the  enemy, 
or  for  the  armed  forces  of  the  enemy,  and  when  it  is  not  to  be  discharged  in  an 
intervening  neutral  port.  - 

The  sliip's  papers  are  conclusive  proof  both  as  to  the  voyage  on  which  the 
vessel  is  engaged  and  as  to  the  port  of  discharge  of  the  goods,  unless  she  is 
found  clearly  out  of  the  course  indicated  by  her  papers,  and  unable  to  give 
adequate  reasons  to  justify  such  deviation. 

Art.  36.  Notwithstanding  the  provisions  of  article  35,  conditioned  conb'aband, 
if  shown  to  have  the  destination  referred  to  in  article  33,  is  liable  to  capture  in 
cases  where  the  enemy  country  has  no  seaboard. 

Art.  37.  A  vessel  carrying  goods  liable  to  capture  as  absolute  or  conditional 
contraband  ma}"  be  captured  on  the  high  seas  or  in  the  territorial  waters  of  the 
belligerents  throughout  the  whole  of  her  voyage,  even  if  she  is  to  touch  at  a 
port  of  call  before  reaching  the  hostile  destination. 

Art.  38.  A  vessel  may  not  be  captured  on  the  ground  that  she  has  carried 
contraband  on  a  previous  occasion  if  such  carriage  is  in  point  of  fact  at  an  end. 

Art.  39.  Contraband  goods  are  liable  to  condemnation. 

Art.  40.  A  vessel  carrying  contraband  may  be  condemned  if  the  contraband, 
reckoned  either  by  value,  weight,  volume,  or  freight,  forms  more  than  half 
the  cargo. 

Art.  41.  If  a  vessel  carrying  contraband  is  released,  she  may  be  condemned 
to  pay  the  costs  and  expenses  incurred  by  the  captor  in  respect  of  the  proceed- 
ings in  the  national  prize  court  and  the  custody  of  the  ship  and  cargo  during 
the  proceedings. 

Art.  42.  Goods  which  belong  to  the  owner  of  the  contraband  and  are  on  board 
the  same  vessel  are  liable  to  condemnation. 

Art.  43.  If  a  vessel  is  encountered  at  sea  while  unaware  of  the  outbreak  of 
hostilities  or  of  the  declaration  of  contraband  whicli  applies  to  her  cargo,  the 
contraband  cannot  be  condemned  excej)t  on  payment  of  compensation;  the 
vessel  herself  and  the  remainder  of  the  cargo  are  not  liable  to  condemnation 
or  to  the  costs  and  expenses  referred  to  in  article  41.  The  same  rule  applies 
if  the  master,  after  becoming  aware  of  the  outbreak  of  hostilities,  or  of  the 
declaration  of  contraband,  has  had  no  opportunity  of  discharging  the  contra- 
band. 

A  vessel  is  deemed  to  be  aware  of  the  existence  of  a  state  of  Avar,  or  of  a 
declaration  of  contraband,  if  she  left  a  neutral  port  subsequently  to  the  notifi- 
cation to  the  power  to  which  such  port  belongs  of  the  outbreak  of  hostilities,  or 
of  the  declaration  of  contraband  respectively,  provided  that  such  notification 
was  made  in  sufficient  time.  A  vessel  is  also  deemed  to  be  aware  of  the  exist- 
ence of  a  state  of  war  if  she  left  an  enemy  port  after  the  outbreak  of  hostilities. 

Art.  44.  A  vessel  which  has  been  stopped  on  the  grouiul  that  she  is  carrying 
contraband,  and  which  is  not  liable  to  condemnation  on  account  of  the  propor- 
tion of  contraband  on  board,  may,  when  tlie  circumstances  permit,  be  allowed  to 
continue  her  voyage  if  the  master  is  willing  to  hand  over  tJie  contraband  to  the 
belligerent  warship. 
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The  delivery  of  the  contraband  must  be  entered  by  the  captor  of  the  logbook 
of  the  vessel  stopped,  and  the  master  must  give  the  captor  duly  certified  copies 
of  all  relevant  papers. 

The  captor  is  at  literty  to  destroy  the  contraband  that  has  been  handed  over 
to  him  under  these  conditions. 

CHAPTER  III. 

UN-NEUTRAL  SERVICE. 

Art.  4.'i.  A  neutral  vessel  will  be  condemned  and  will,  in  a  general  way, 
receive  the  same  treatment  as  a  neutral  vessel  liable  to  condemnation  for  car- 
riage of  contraband: 

(1)  If  she  is  on  a  voyage  especially  undertaken  with  a  view  to  the  transport 
of  individual  passengers  who  are  embodied  in  the  armed  forces  of  the  enemy, 
or  with  a  view  to  the  transmission  of  intelligence  in  the  interest  of  the  enemy. 

(2)  If,  to  the  knowledge  of  either  the  owner,  the  charterer,  or  the  master, 
she  is  transporting  a  military  detachment  of  the  enemy,  or  one  or  more  persons 
who,  in  the  course  of  the  voyage,  directly  assist  the  operations  of  the  enemy. 

In  the  cases  specified  under  the  above  lieads,  goods  belonging  to  the  owner 
of  the  vessel  are  likewise  liable  to  condemnation. 

The  provisions  of  the  present  article  do  not  apply  if  the  vessel  is  encountered 
at  sea  while  unaware  of  the  outbreak  of  hostilities,  or  if  the  master,  after 
becoming  aware  of  the  outbreak  of  hostilities,  lias  had  no  opportunity  of 
disembarking  the  passengers.  The  vessel  is  deemed  to  be  aware  of  the  exist- 
ence of  a  state  of  war  if  she  left  an  enemy  port  subsequently  to  the  outbreak  of 
hostilities  or  a  neutral  port  subsequently  to  the  notification  of  the  outbreak 
of  hostilities  to  the  power  to  Avhich  such  port  belongs,  provided  that  such 
notification  was  made  in  sufficient  time. 

Art.  46.  A  neutral  vessel  will  be  condemned  and,  in  a  general  way,  receive 
the  same  treatment  as  would  be  applicable  to  her  if  she  were  an  enemy  merchant 
vessel : 

( 1 )  If  she  takes  a  direct  part  in  the  hostilities ; 

(2)  If  she  is  under  the  orders  or  control  of  an  agent  placed  on  board  by  the 
enemy  government; 

(3)  If  she  is  in  the  exclusive  employment  of  the  enemy  government; 

(4)  If  she  is  exclusively  engaged  at  the  time  either  in  the  transport  of 
enemy  troops,  or  in  the  transmission  of  intelligence  in  the  interest  of  the 
enemy. 

In  the  cases  covered  by  the  present  article,  goods  belonging  to  the  owner  of 
the  vessel  are  likewise  liable  to  condemnation. 

Art.  47.  Any  individual  embodied  in  the  armed  forces  of  the  enemy  who  is 
found  on  board  a  neutral  merchant  vessel,  may  be  made  a  prisoner  of  war, 
even  though  there  be  no  ground  for  the  capture  of  the  vessel. 

CHAPTER  IV. 
DESTRUCTION  OF  NEUTRAL  PRIZES. 

Art.  48.  A  neutral  vessel  which  has  been  captured  may  not  be  destroyed  by  the 
captor ;  she  must  be  taken  into  such  port  as  is  proper  for  the  determination 
there  of  all  questions  concerning  the  validity  of  the  capture. 

Art.  4!).  As  an  exception,  a  neutral  vessel  which  has  been  captured  by  a 
belligerent  warship,  and  which  would  be  liable  to  condemnation,  may  be  de- 
stroyed if  the  observance  of  article  48  would  involve  danger  to  the  safety  of 
the  warship  or  to  the  success  of  the  operations  in  which  she  is  engaged  at  the 
time. 

Art.  50.  Before  the  vessel  is  destroyed  all  persons  on  board  must  be  placed 
in  safety,  and  all  the  ship's  papers  and  other  documents  which  the  parties  in- 
terested consider  relevant  for  the  purpoge  of  deciding  on  the  validity  of  the 
capture  must  be  taken  on  board  the  warship. 

Art.  51.  A  captor  who  has  destroyed  a  neutral  vessel  must,  prior  to  any 
decision  respecting  the  validity  of  the  prize,  establish  that  he  only  acted  in 
the  face  of  an  exceptional  necessity  of  the  nature  contemplated  in  article  49. 
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If  he  fails  to  do  this,  he  must  compeusiite  the  |)iirtii's  interested  and  no  exami- 
uatiim  sliull  be  made  of  the  question  whether  tlie  capture  was  valid  or  not. 

Art.  r)2.  If  tlie  eaplure  of  a  neutral  vessel  is  sul)se(iuently  held  to  he  invalid, 
thougli  the  art  of  destruction  has  been  held  to  have  been  justifiable,  the  captor 
must  pay  compensation  to  the  |)a.rties  interested,  in  place  of  the  restitution  to 
whieli  they  would  have  been  entitled. 

Art.  ini.  If  neutral  jjoods  not  liable  to  condemnation  have  been  destroyed 
with  the  vessel,  the  owner  of  such  goods  is  entitled  to  compensation. 

Art.  54.  The  captor  lias  the  right  to  demand  the  handing  over,  or  to  proceed 
liimself  to  the  destruction  of,  any  goods  liable  to  condemnation  found  on  board 
a  vessel  not  herself  liable  to  condemnation,  provided  that  the  circumstances 
are  such  as  would,  under  article  4!)  justify  the  destruction  of  a  vessel  herself 
liable  to  coiideniiiation.  Tlie  captor  nuist  enter  the  goods  surrendered  or  de- 
stroyed in  the  logbook  of  the  vessel  stopped,  and  must  obtain  duly  certified 
copies  of  all  relevant  papers.  >Vhen  the  goods  have  l)eeu  handed  over  or  de- 
stroyed, and  the  formalities  duly  carried  out,  the  master  must  be  allowed  to 
contiiiue  his  voyage. 

The  provisions  of  article  51  and  52  respecting  the  obligations  of  a  captor 
who  has  destroyed  a  neutral  vessel  are  applicable. 

CHAPTER  V. 
TRANSFER  TO  A  NEUTRAL  FLAG. 

Art.  55.  The  transfer  of  an  enemy  vessel  to  a  neutral  flag,  effected  hefore  the 
outbreak  of  hostilities,  is  valid,  unless  it  is  proved  that  such  transfer  was  made 
in  order  to  evade  the  conseciuences  to  which  an  enemy  vessel,  as  such,  is  ex- 
posed. There  is.  however,  a  presumption,  if  the  bill  of  sale  is  not  on  board  a 
vessel  which  has  lost  her  belligerent  nationality  less  than  sixty  days  before  the 
outbreak  of  hostilities,  that  the  transfer  is  void.  This  presumption  may  be 
rebutted. 

Where  the  transfer  was  effected  more  than  sixty  days  before  the  outbreak  of 
hostilities,  there  is  an  absolute  presumption  that  it  is  valid  if  it  is  uncon- 
ditional, complete,  and  in  conformity  with  the  laws  of  the  countries  concerned, 
and  if  its  effect  is  such  that  neither  the  control  of,  nor  the  profits  arising  from 
the  employment  of,  the  vessel  remain  in  the  same  hands  as  before  the  transfer. 
If,  however,  the  vessel  lost  her  belligerent  nationality  less  than  sixty  days  before 
the  outbreak  of  hostilities  and  if  the  bill  of  sale  is  not  on  board,  the  capture 
of  the  vessel  gives  no  right  to  compensation. 

Art.  56.  The  transfer  of  an  enemy  vessel  to  a  neutral  flag  effected  after  the 
outbreak  of  hostilities,  is  void  unless  it  is  proved  that  such  transfer  was  not 
made  in  order  to  evade  the  consequences  to  which  an  enemy  vessel,  as  such,  is 
exposed. 

There,  however,  is  an  absolute  presumption  that  a  transfer  is  void: 

(1)  If  the  transfer  has  been  made  during  a  voyage  or  in  a  blockaded  port. 

(2)  If  a  right  to  repurchase  or  recover  the  vessel  is  reserved  to  the  vendor. 

(3)  If  the  requirements  of  the  municipal  law  governing  the  right  to  liy  the 
fiag  under  which  the  vessel  is  sailing,  have  not  been  fulfilled. 

CHAPTER  VI. 
ENEMY  CHARACTER. 

Art.  57.  Subject  to  the  provisions  respecting  transfer  to  another  flag,  the 
neutral  or  enemy  character  of  a  vessel  is  determined  by  the  flag  which  she  is 
entitled  to  fly. 

The  case  where  a  neutral  vessel  is  engaged  in  a  trade  which  is  closed  in  time 
of  peace,  remains  outside  tlie  scope  of,  and  is  in  no  wise  effected  by,  this  rule. 

Art.  58.  The  neutral  or  enemy  character  of  goods  found  on  board  an  enemy 
vessel  is  determined  by  the  neutral  oi*  enemy  character  of  the  owner. 

Art.  59.  In  the  al)sence  of  proof  of  the  neutral  cliaracter  of  goods  found  on 
board  an  enemy  vessel,  they  are  presumed  to  be  enemy  goods. 

Art   00.  Enemy  goods  on  board  an  enemy  vessel  retain  their  enemy  character 
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until  they  reach  their  destination,  notwithstanding  any  transfer  effected  after 
the  outbreak  of  hostilities  while  the  goods  are  being  forwarded. 

If,  however,  prior  to  the  capture,  a  former  neutral  owner  exercises,  on  the 
bankruptcy  of  an  existing  enemy  owner,  a  recognized  legal  right  to  recover  the 
goods,  they  regain  their  neutral  character. 

CHAPTER  VII. 
CONVOY. 

Art.  61.  /Neutral  vessels  under  national  convoy  are  exempt  from  search.  The 
commander  of  a  convoy  gives,  in  writing,  at  the  request  of  the  commander  of  a 
belligerent  warship,  all  information  as  to  the  character  of  the  vessels  and  their 
cargoes,  which  could  be  obtained  by  search. 

Art.  62.  If  the  commander  of  the  belligerent  warship  has  reason  to  suspect 
that  the  confidence  of  the  commander  of  the  convoy  has  been  abused,  he  com- 
municates his  suspicions  to  him.  In  such  a  case  it  is  for  the  commander  of 
the  convoy  alone  to  investigate  the  matter.  He  must  record  the  result  of  such 
investigation  in  a  report,  of  which  a  copy  is  handed  to  tlie  officer  of  the  warship. 
If.  in  the  opinion  of  the  commander  of  the  convoy,  the  facts  shown  in  the  report 
justify  the  capture  of  one  or  more  vessels,  the  protection  of  the  convoy  must  be 
withdrawn  from  such  vessels. 

CHAPTER  VIII. 

RESISTANCE  TO  SEARCH. 

Art.  63.  Forcible  resistance  to  the  legitimate  exercise  of  the  right  of  stop- 
page, search,  and  capture,  involves  in  all  cases  the  condemnation  of  the  vessel. 
The  cargo  is  liable  to  the  same  treatment  as  the  cargo  of  an  enemy  vessel. 
Goods  belonging  to  the  master  or  owner  of  the  vessel  are  treated  as  enemy  goods. 

CHAPTER  IX. 

COMPENSATION. 
Art.  64.  If  the  capture  of  a  vessel  or  of  goods   is  not  upheld  by  the  prize 
court,  or  if  the  prize  is  released  without  nny  judgment  being  given,  the  parties 
interested  have  the  right  to  compensation,  unless  there  were  good  reasons  for 
capturing  the  vessel  or  goods. 

FINAL   PROVISIONS. 

Art.  65.  The  provisions  of  the  present  Declaration  must  be  treated  as  a  whole, 
and  cannot  be  separated. 

Art.  66.  The  Signatory  Powers  undertake  to  insure  the  mutual  observance 
of  the  rules  contained  in  the  present  Declaration  in  any  war  in  which  all 
the  belligerents  are  parties  thereto.  They  will  therefore  issue  the  necessary 
instruction  to  their  authorities  and  to  their  armed  forces,  and  will  take  (SUch 
measures  as  may  be  required  in  order  to  insure  that  it  will  be  applied  by  their 
courts,  and  more  particularly  by  their  prize  courts. 

Art.  67.  The  present  Declaration  shall  be  ratified  as  soon  as  possible. 

The  ratifications  shall  be  deposited  in  London. 

The  first  deposit  of  ratifications  shall  be  recorded  in  a  Protocol  signed  by 
the  representatives  of  the  powers  taking  part  therein  and  by  His  Britannic 
Majesty's  Principal   Secretary  of  State  for  Foreign   Affairs. 

The  subsequent  deposits  of  ratifications  shall  be  made  by  means  of  a  written 
notification  addressed  to  the  British  Covernment  and  accompanied  by  the  in- 
strument of  ratification. 

A  duly  certified  copy  of  the  Protocol  relating  to  tlio  first  deposit  of  ratifica- 
tions, and  of  the  notifications  mentioned  in  the  preceding  paragraph  as  well  as 
of  the  instruments  of  ratification  wliich  accompany  them,  shall  be  immediately 
sent  by  tlie  British  Government,  through  the  diplomatic  channels,  to  the  Sig- 
natory Powers.  The  said  government  shall,  in  the  cases  contemplated  in  the 
preceding  paragraph,  inform  tbem  at  the  same  time  of  tlie  date  on  which  it 
received  the  notification. 
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Art.  OS.  The  present  Declaration  shall  take  eflfcct,  in  the  case  of  the  powers 
which  Wire  parties  to  tlie  tirst  deposit  of  ratifications,  sixty  clays  after  the 
Trotocol  re-iarding  such  deposit,  and,  in  the  case  of  the  powers  whidi  sliall 
ratify  subseiiuently.  sixty  days  after  the  notification  of  their  ratification  sliall 
haveluH^n  received  by  tlie  British  Government. 

Art.  (>!>.  In  the  event  of  one  of  tlie  Signatory  Powers  wishinf?  to  denounce  the 
present  Declaration,  siu-li  denunciation  can  only  be  made  to  take  effect  at  the 
end  of  a  period  of  twelve  years,  heginninj,'  sixty  days  after  llie  first  deposit  of 
ratifications  and  after  that  time  at  tlie  end  of  siu'ccssive  j)eriods  of  six  years, 
of  wliich  the  first  will  begin  at  the  end  of  the  period  of  twelve  years. 

Such  denunciation  must  be  notified  in  writing,  at  least  one  year  in  advance, 
to  the  British  Government,  which  inform  all  the  other  jiowers. 

It  will  only  operate  in  respect  of  the  denouncing  power. 

Art.  70.  Tlie  powers  represented  at  the  London  Naval  Conference  attach  a 
particular  importance  to  the  general  recognition  of  the  rules  which  they  have 
adopted,  and  therefore  express  the  hope  that  the  powers  which  were  not  repre- 
sented there  will  accede  to  the  present  Declaration.  They  request  the  British 
Government  to  invite  them  to  do  so. 

A  power  which  desires  to  accede  shall  notify  its  intention  in  writing  to  the 
British  Government,  and  transmit  simultaneously  the  act  of  accession,  wliich 
will  be  deposited  in  the  archives  of  the  said  government. 

The  said  government  shall  fortlnvith  transmit  to  all  the  other  powers  a  duly 
certified  copj^  of  the  notification,  together  with  the  act  of  accession,  and  com- 
municate the  date  on  which  such  notification  was  received. 

The  accession,  takes  effect  sixty  days  after  such  date. 

In  respect  of  all  matters  concerning  this  Declaration,  acceding  powers  shall 
be  on  the  same  footing  as  the  signatory  powers. 

Art.  71.  The  present  Declaration,  which  bears  the  date  of  the  20th  February, 
1909,  may  be  signed  in  London  up  till  the  30th  June,  1909,  by  the  plenipoten- 
tiaries of  the  powers  represented  at  the  Naval  Conference. 

In  faitli  thereof  the  plenipotentiaries  have  signed  the  present  Declaration, 
and  have  thereto  affixed  their  seals. 

Done  at  London,  the  twenty-sixth  day  of  February,  one  thousand  nine  hun- 
dred and  nine,  in  a  single  original,  which  shall  remain  deposited  in  the  archives 
of  the  British  Government,  and  of  which  duly  certified  copies  shall  be  sent 
through  the  diplomatic  channel  to  the  power  represented  at  the  Naval  Confer- 
ence. 

List  of  signatures  appended  to  the  Declaration  of  February  26,  1909,  up  to 
March  20,  1909. 

For   Germany:    Kriege.      For   the   United   States   of   America:    C.   H. 
Stockton;   George  Grafton  Wilson.     For  Austria-Hungary:    C. 
DuMBA.     For  France:   L.  Renault.     For  Great  Britain:   Desart. 
For  the  Netherlands:  J.  A.  Roell;  L.  H.  Ruyssenaees. 
6334 


BRITISH  LISTS  OF  CONTRABAND  AND  OTHER  ORDERS,  ETC. 

APPEInDIX  F. 
BRITISH  LISTS  OF  CONTRABAND  AXD  OTHER  ORDERS   IN  COUNCIL. 

I.  British  Contraband  List. 
II.  Order  in  Council  of  August  5,  1914. 

III.  The  Declaration  of  London  Order  in  Council  of  Aug.  20,  1914. 

IV.  The  Declaration  of  London  Order  in  Council  No.  2,  1914. 
V.  '-Reprisals  Order"  of  March  11,  1915. 

VI.  The  Declaration  of  London  Order  in  Council  1915. 
VII.  The  Declaration  of  London  Order  in  Council  1916. 
VIII.  The  Maritime  Rights  Order  in  Council  1916. 

I. 

BRITISH  CONTRABAND  LIST.l 


LIST  OF  ARTICLES  DECLARED  TO  BE  CONTRABAND  OF  WAR. 


[Transmitted  bv  Dispatch  No.  4442,  dated  July  10,  1917,  from  American  Con- 
sulate General,  London,  England,  File  No.  763.72112/4132.] 

BY  THE  KING,  A  PROCLAMATION  CONSOLIDATING,  WITH  ADDITIONS 
AND  A3IENDMENTS,  THE  LISTS  OF  ARTICLES  TO  BE  TREATED  AS 
CONTRABAND  OF  WAR. 

GEORGE  R.  I. 

Whereas  on  the  14th  day  of  October,  1915,  We  did  issue  Our  Royal  Procla- 
mation, specifying  the  articles  which  it  was  Our  intention  to  treat  as  contraband 
during  the  continuance  of  hostilities  or  until  We  did  give  further  public  notice: 

And  wliereas  on  the  27th  day  of  January,  and  on  the  12th  day  of  April,  and 
on  the  27th  day  of  June,  and  on  the  3d  day  of  October,  and  on  the  23d  day  of 
November,  and  on  the  29th  day  of  December,  1910,  We  did,  by  Our  Royal 
Proclamations  of  those  dates,  make  certain  additions  to  the  lists  of  articles  to 
be  treated  as  contraband  of  war : 

And  whereas  it  is  expedient  to  make  certain  additions  to  and  amendments 
in  the  said  lists,  and  to  consolidate  and  reissue  the  same  in  alphaljetical  order: 

Now,  therefor.  We  do  hereby  declare,  by  and  with  the  advice  of  Our  Privy 
Council,  that  the  lists  of  contraband  contained  in  the  Schedules  to  Our  Royal 
Proclamation  of  the  14th  day  of  October,  Wlo,  as  subsequently  amended  by  Our 
Proclamations  of  the  27th  day  of  January,  and  of  the  12th  day  of  April,  and  of 

^  Authorized  copy  permitted  to  be  used  herein  liy  Tlie  Department  of  State,  l)y  cour- 
tesy of  the  IIonoi-al)le  Robert  I^nsing,  Secretary  of  State,  through  the  Honorable 
Breckinridge  Long.  Third  Assistant  Secretary.  Said  permission  Is  also  given  to  use 
herein  copies  of  other  lists,  orders,  decrees,  and  edicts  Issued  by  Great  Britain, 
France,  Russia,  Italy.  Portugal,  Germany.  Austria-Hungary  and  Turkey  ;  also  a  copy 
of  the  proclamation  Issued  August  27,  1917,  by  the  President  regarding  the  exporta- 
tion of  goods  from  the  United  States. 

For  further  information,  liowever,  concerning*  such  other  documents,  lists,  etc.  of 
Great  Britain  and  other  countries  as  do  not  appear  herein  in  full  or  by  brief  notice 
of  their  rontents,  the  reader  is  referred  to  Manual  of  Emergency  Legislation  1914, 
and  Supplements  (Great  Britain,  published  by  authority)  ;  9  Amer.  Jour.  Intoruat. 
Law  (Special  No.  1915)  pp.  9  et  seq.  Reference  may  also  be  had,  for  a  complete 
alphabetical  list  of  absolute  and  conditional  contraband  of  war  under  the  British 
Proclamations  revised  and  brought  up  to  date,  Nov.  5,  191.5,  showing  date  when 
each  article  was  declared  absolute  and  conditional  contraband,  to  a  copy  of  Inclosure 
by  the  Aml)assaflor  to  Kngland  to  Secretary  of  State  given  in  10  Amer.  Jour,  of 
liiternat.  Law  (Sijecial  number  1916)  pp.  21-48.  See  also  Proclamation  of  Jany.  27, 
1910   (Id.  p.  49)   April  12,  1916   (Id.  pp.  51-57). 

An  examination  of  said  lists  further  evidences  the  great  changes  brought  a1x)ut  b.v 
modern  warfare  in  relation  to  contraband  and  contraband  of  war,  or  the  effect  thereof 
upon  marine  Insurance,  and  while  it  would  seem  that  the  determining  question  in  all 
cases,  must  be  dependent  upon  the  principles  controlling  under  existing  adjudications 
nevertheless  ihe  point  must  necessarily  arise  as  to  the  extent  to  which  the  exigencies 
of  present  war  conditions  affect  the  application  of  those  principles. 
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the  27th  dav  of  June,  and  of  the  ;U1  day  of  October,  and  of  the  2.'^  day  of 
Xovi^mber,  ajul  of  the  2ltth  day  of  Dwi'inber.  inUi,  aforoineiitioiu'd,  are  hereby 
withdrawn,  and  that,  in  lieu 'thereof,  during  the  coiitinuanec  of  the  war  or 
until  We  do  j:ive  further  i)ublie  notice,  the  articles  enumerated  in  Schedule  I 
liereto  will  be  treated  as  alisohite  coiitraluind,  and  the  articles  enumerated  in 
Schedule  11  hereto  will  be  treated  as  conditional  contraband. 

SCHEDULE  I. 


Abrasive  materials.      (See  "Emery,") 

Acetic  acid  and  acetates. 

Acetic   anhydride. 

Acetic  ether. 

Acetones,  and  raw  or  finished  materials 

usable  for  tlieir  iireparation. 
Aircraft  of  all  kinds,  including  aero- 
jdanes,  airshi])s.  lialloons.  and  their 
component  parts,  together  with  ac- 
cessories and  articles  suitable  for  use 
in  connection  with  aircraft. 

.Albumen. 

Alcoliols,  including  fusel  oil  and  wood 
spirits,  and  their  derivatives  and 
preparations. 

Aluminium,  and  its  alloys,  alumina, 
and  salts  of  alumina. 

Ammonia. 

Amnuinia  liqttor. 

Anunonium  salts. 

Aniline  and  its  derivatives. 

Animals,  saddle,  draught,  and  pack, 
suitable,  or  which  may  become  suit- 
able, for  use  in  war. 

Antimony,  and  the  sulphides  and 
oxides  of  antimony. 

Apparatus  which  can  be  used  for  the 
storage  or  projecting  of  compressed 
or  liquefied  gases,  fiame,  acids,  or 
other  destructive  agents  capable  of 
use  in  warlike  operations,  and  their 
component  parts. 

Armor  plates. 

Arms  of  all  kinds,  including  arms  for 
sporting  purposes,  and  their  com- 
ponent parts. 

Arsenic  and   its   compounds. 

Arsenical  ore. 

•Asbestos. 

Asphalt. 

Balata.      (See   "Eubber.") 

Bamboo. 

Barbed  wire,  and  the  implements  for 
fixing  and  cutting  the  same. 

Barium   chlorate   and   per  chlorate. 

Barium   sulphate    (barytes). 

Bau.xite. 

Benzine.      (See  "Mineral  Oils.") 

Benzol  and  its  mixtures  and  deriva- 
tives. 

Bitumen. 

Bleaching  power. 

Bone  black. 


Bones  in  any  form,  whole  or  crushed; 
bone  ash. 

Borax,  boric  acid,  and  other  boron  com- 
pounds. 

Bromine. 

Cadmium,  cadmium  alloys,  and  cad- 
mium ore. 

Calcium   acetate,   nitrate,   and   carbide. 

Calcium  sulphate. 

Camp  equipment,  articles  of,  and  their 
component  parts. 

Camphor. 

Capiscum. 

Carbolic  acid.      (See  "Phenol.") 

Carbon   disulphide. 

Carbon,  halogen  compounds  of. 

Carborundvun.      (See   "Emery.") 

Carbonyl  chloride.      (See  "Phosgene.") 

Cartridges.      (See  "Projectiles.") 

Caustic  potash. 

Caustic  soda. 

Celluloid. 

Cerium,  and  its  alloys  and  compounds. 

Charges.      (See  "Projectiles.") 

Cheques.      (See  "Gold.") 

Chloride  of  lime. 

Chlorides,  metallic  (except  chloride 
of  sodium),  and  metalliodic. 

Chlorine. 

Chromium  and  its  alloys,  salts,  com- 
pounds, and  ores. 

Clothing  and  equipment  of  a  distinctly 
military  character. 

Cobalt  and  its  alloys,  salts,  compounds 
and  ores. 

Copper  pyrites,  and  other  copper  ores. 

Copper,  unwrought  and  part  wrought; 
copper  wire;  alloys  and  compounds 
of  copper. 

Cork,  including  cork  dust. 

Corundum.      (See  "EmerJ^") 

Cotton,  raw,  linters,  cotton  waste,  cot- 
ton yarns,  cotton  piece  goods,  a!nd 
other  cotton  products  capable  of 
being  used  in  the  manufacture  of  ex- 
plosives. 

Coupons.      (See  "Gold.") 

Credit  notes.      (See  "Gold.") 
Cresol    and    its    mixtures    and    deriva- 
tives. 
Cyanamide. 
Debit  notes.      (See  "Gold.") 
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Diamonds  suitable  for  industrial  pur- 
poses. 

Electrical  appliances  adapted  for  use 
in  war  and  their  component  parts. 

Electrolytic  iron. 

Emery,  corundum,  carborundum,  and 
all  other  abrasive  materials,  ■whether 
natural  or  artificial,  and  the  manu- 
factures thereof. 

Equipment.      (See   "Clothing.") 

Explosives,  materials  used  in  the  manu- 
facture of. 

Explosives  specially  prepared  for  use 
in  war. 

Fatty  acids. 

Feldspar. 

Ferroalloys  of  all  kinds. 

Ferrosilicon. 

Fibers,  vegetable,  and  yarns  made 
therefrom. 

Financial    documents.       (See    '"Gold.") 

Flax. 

Forges,  field,  and  their  component 
parts. 

Formic  acid  and  formates. 

Formic  ether. 

Fusel    oil.       (See    ■"Alcohols.") 

Gases  for  war  purposes  and  materials 
for  production  thereof. 

Glycerine. 

Gold,  silver,  paper  money,  securities, 
negotiable  instruments,  cheques, 
drafts,  orders,  warrants,  coupons, 
letters  of  credit,  delegation,  or  ad- 
vice, credit  and  debit  notes,  or  other 
documents  which  in  themselves,  or 
if  completed,  or  if  acted  upon  by  the 
recipient,  authorize,  confirm,  or  give 
eff'ect  to  the  transfer  of  money, 
credit,  or  securities. 

Goldbeaters'  skin. 

Gun  mountings  and  their  component 
parts. 

Gutta-percha.       (See    '"Rubber.") 

Haematite   iron  ore. 

Hiematite  pig  iron. 

Hair,  animal,  of  all  kinds,  and  tops, 
and  noils  and  yarns  of  animal  hair. 

Harness,  of  all  kinds,  of  a  distinctively 
military  character. 

Hemp. 

Hides   of  cattle,   buffaloes,  and  horses. 

Hydrochloric  acid. 

Implements  and  apparatus  designed 
exclusively  for  the  manufacture  of 
munitions  of  war,  or  for  the  manu- 
facture or  repair  of  arms  or  of  war 
material  for  use  on  land  or  sea. 

Incendiary  materials  for  war  purposes. 

Insulating  materials,  raw  and  manu- 
factured. 

Iodine   and   its   compounds 


Joyce  Ins.  Vol.  V.— 397. 
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Iridium  and  its  alloys  and  compounds. 

Iron    (electrolytic;. 

Iron  pyrites. 

Kapok. 

Lathes,  machines,  and  tools,  capable  of 
being  employed  in  the  manufacture 
of  munitions  of  war. 

Lead   and   lead  ore. 

Leather,  undressed  or  dressed,  suit- 
able for  saddlery,  harness,  military 
boots,   or  military   clothing. 

Leather  belting;  hj'draulic  leather; 
pump  leather. 

Letters  of  credit,  delegation,  or  advice. 
(See  "Gold.") 

Light-producing  materials  for  war  pur- 
poses. 

Limbers  and  limber  boxes  and  their 
component  parts. 

Lithium.      (See  ""Strontium.") 

Lubricants. 

Machines.      (See  "'Lathes. ") 

Manganese  and  manganese  ore. 

Manganese    dioxide. 

Maps  and  plans  of  any  place  within 
the  territory  of  any  belligerent,  or 
within  the  area  of  military  opera- 
tions, on  a  scale  of  4  miles  to  1  inch 
or  any  larger  scale,  and  reproduc- 
tions on  any  scale  by  photography 
or  otherwise  of  such  maps  or  plans. 

Mercurj'. 

Metallic  sulphites  and  thiosulphates. 

Mineral  oils,  including  benzine  and 
motor   spirit. 

Molybdenum  and  molj'bdenite. 

Monazite  sand. 

Motor  spirit.      (See  "Mineral  oils.") 

Motor  vehicles  of  all  kinds,  and  their 
component   parts   and   accessories. 

Naphtha.     (See  "Solvent  naphtha.") 

Naphthalene  and  its  mixtures  and  de- 
rivatives. 

Negotiable  instruments.     (See  "Gold.") 

Nickel  and  its  alloys,  salts,  compounds 
and  ores. 

Nitrates  of  all  kinds. 

Nitric   acid. 

Oleum.      (See  "Sulphuric  acid.") 

Orders.      (See   "Gold.") 

Osmiiun  and  its  alloys  and  compounds. 

Oxalic  acid  and  oxalates. 

Palladium  and  its  alloys  and  com- 
pounds. 

Paper  money.      (See  "Gold.") 

Peppers. 

Phenates. 

Phenol  (carbolic  acid)  and  its  mix- 
tures and  derivatives. 

Phosgene       (Carbonyl    Chloride). 

Phosphorus  and  its  compounds. 
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I'hotographic   lilius,   plates,   and  paper, 

seiisiti/.ed. 
I'ilili. 

I'latiiuim  and  its  alloys  aud  com- 
l)ouiid!s. 

rutassium  salts. 

J'owder  specially  prepared  for  use  in 
war. 

I'rojeitiles,  charges,  cartridges,  and 
grenades  of  all  kinds,  aud  their  com- 
ponent parts. 

I'mssiate  of  soda. 

Qnebrachu  wood.  (See  "Tanning  sub- 
stances." ) 

Quillaia  bark. 

Kaniie. 

Kange  finders  and  their  component 
parts. 

Kattans. 

Resinous  products. 

Uliodium  and  its  alloys  and  com- 
pounds. 

Rubber  (including  raw,  waste,  and  re- 
claimed rubber,  solutions  and  jellies 
containing  rubber,  and  any  other 
preparations  containing  balata  and 
gutta-percha,  and  tiie  following 
varieties  of  rubber,  viz. :  Borneo, 
(.iuayule,  Jelutong,  Palembang,  Pon- 
tianac,  and  all  other  substances  con- 
taining caoutchouc),  and  goods  made 
wholl}'  or  partly  of  rubber. 

Ivuthenium  and  its  alloys  and  com- 
pounds. 

Sabadilla  seeds  and  preparations 
thereof. 

Searchlights  and  their  component 
parts. 

Securities.      (See  "Gold.") 

Selenium. 

Silk,  artificial,  and  the  manufactures 
thereof. 

Silk,  in  all  forms,  and  the  manufac- 
tures thereof;   silk  cocoons. 

Silver.     (See  "Gold.") 

Skins  of  calves,  pigs,  sheep,  goats,  and 
deer. 

Smoke-producing  materials  for  war 
purposes. 

Soap. 

Soda   lime. 

Sodium. 

Sodium  chlorate  and  perchlorate. 

Sodium  cyanide. 

Solvent  naphtha  and  its  mixtures  and 
derivatives. 

Starch. 

Steel  containing  tungsten  or  molyb- 
denum. 

Strontium  and  lithium  compounds  and 
mixtures   containing  the  same. 

Submarine   sound-signaling    apparatus. 
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Sulphur. 

Sulpiinr  dioxide. 

Sulphuric  acid;  fuming  sulphuric  acid 
(oleum). 

Sulphuric  ether. 

Talc. 

Tanning  substances  of  all  kinds,  in- 
cluding quebracho  wood,  and  extracts 
for  use  in  tanning. 

Tantalum  and  its  alloys,  salts,  com- 
pounds and  ores. 

Tar. 

Thiosulphates.  (See  "Metallic  sul- 
phites.") 

Thorium  and  its  alloys  and  compounds. 

Tin,  chloride  of  tin,  tin  ore. 

Tires  for  motor  vehicles  and  for  cycles, 
together  with  articles  or  materials 
esi^ecially  adapted  for  use  in  the 
manufacture  or  repair  of  tires. 

Titanium  and  its  salts  and  compounds; 
titanium  ore. 

Toluol  and  its  mixtures  and  deriva- 
tives. 

Tools.      (See   "Lathes.") 

Tungsten  and  its  alloys  and  com- 
pounds ;    tungsten    ores. 

Turjjentine   (oil  and  spirit). 

Uranium  and  its  salts  and  compounds; 
uranium  ore. 

Urea. 

Vanadium  and  its  alloys,  salts,  com- 
pounds and  ores. 

Vegetable  fibers.      (See  "Fibers.") 

Wagons,  military,  and  their  component 
parts. 

Warrants.      (See  "Gold.") 

Warships,  including  boats  and  their 
component  parts  of  such  a  nature 
that  they  can  only  be  used  on  a  ves- 
sel of  war. 

Waxes  of  all  kinds. 

Wire,  barbed.     (See  "Barbed  wire.") 

Wire,  steel  and  iron. 

Wood  spirit.      (See   "Alcohols.") 

Wood  tar  and  wood-tar  oil. 

Woods  of  all  kinds  capable  of  use  in 
war. 

Wool,  raw,  combed,  or  carded;  wool 
waste;  wool  tops  and  noils;  wool;  n 
or  worsted  yarns. 

Xylol  and  its  mixtures  and  derivatives. 

Zinc  and  its  alloys. 

Zinc  ore. 

Zirconia. 

Zirconium  and  its  alloys  and  com- 
pounds. 

SCHEDULE   II. 

Algae,  lichens,  and  mosses. 
Barrels  and  casks,  empty,  of  all  kinds, 
and  their  component  parts. 
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Bladders. 

Boots  aud  shoes,  suitable  for  use  in 
war. 

Casein. 

Casings. 

Casks.      (See  "Barrels.") 

Charcoal.      (See  "Fuel.") 

Chronometers. 

Clothing  and  fabrics  for  clothing,  suit- 
able  for  use  in   war. 

Docks,  floating,  and  their  component 
parts;  parts  of  docks. 

Explosives  not  specially  prepared  for 
use  in  war. 

Field  glasses. 

Foodstuffs. 

Forage  and  feeding  stuffs  for  animals. 

Fuel,  including  charcoal,  other  than 
mineral  oils. 

Furs  utilizable  for  clothing  suitable  for 
use  in  war. 

Gelatine  and  substances  used  in  the 
manufacture    thereof. 

Glue  and  substances  used  in  the  manu- 
facture  thereof. 

Guts. 

Harness  and  saddlery. 

Horseshoes  and  shoeing  materials. 

Lichens.      (See  "Algae.") 

ilossite.      (See  "Algse.") 


Xautical  instruments,  all  kinds  of. 

Oils  and  fats,  animal,  llsh,  and  vegeta- 
ble, other  than  those  capable  of  use 
as  lubricants,  and  not  including  es- 
sential oils. 

Oleaginous   seeds,  nuts,   and  kernels. 

Powder  not  specially  jirepared  for  use 
in  war. 

Railway  materials;  both  fixed  and  roll- 
ing stock. 

Sausage  skins. 

Skins  utilizable  for  clothing  suitable 
for  use  in  war. 

Sponges,  raw  and  prepared. 

Telegraphs,  materials  for;  materials 
for    wireless   telegraphs. 

Telephones,    materials    for. 

Telescopes. 

Vehicles  of  all  kinds,  otlier  than  motor 
vehicles,  available  for  use  in  war, 
and  tlieir  component  parts. 

Vessels,  craft,  and  boats  of  all  kinds. 

Yeast. 

Given  at  Our  Court  at  Buckingham 

Palace,    this    Second    day    of    Julj',    in 

the  year  of  our  Lord  one  thousand  nine 

hundred    and    seventeen,     and    in     the 

Eighth  year  of  Our   Eeign. 

God  Save  the  King. 


n. 

ORDER  IN  COUNCIL  OF  AUGUST  5,  1914. 
Excerpt. 

A  Proclamation  prohibiting  British  Vessels  from  carrying  contraband  from 
one  Foreign  Port  to  any  other  Foreign  Port. 

George  R.  I. 

^\'hereas  a  state  of  Avar  exists  between  Us  on  the  one  hand  and  the  German 
L'nipire  on  the  other : 

And.  whereas  We  have  by  Proclamation  warned  all  persons  resident,  carry- 
ing on  business,  or  being  in  Our  Dominions,  that  it  is  contrary  to  law  for  them 
to  have  any  commercial  intercourse  with  any  person  resident,  carrying  on 
l)Usiness,  or  being  in  the  said  Empire,  or  to  trade  in  or  carry  any  goods,  wares, 
or  merchandise  destined  for  or  coming  from  the  said  Emi^ire,  or  for  or  from 
any  person  resident,  carrying  on  business,  or  being  therein ;  Now  we  do  hereby 
further  warn  all  Our  subjects  that  conformably  with  that  prohibition  it  is 
forbidden  to  carry  in  British  Vessels  from  any  Foreign  Port  to  any  other 
Foreign  Port  any  article  comprised  in  the  list  of  contraband  of  Avar  issued  by 
Cs  unless  the  shipowner  shall  have  first  satisfied  himself  that  the  articles  are 
not  intended  ultimately  for  use  in  the  enemy  country.  Any  British  Vessel  act- 
ing in  contravention  of  this  Proclamation  Avill  be  liable  to  capture  by  Our  Naval 
I'orecs  and  to  be  taken  before  our  Prize  Courts  for  adjudication,  and  any 
of  Our  subjects  acting  in  contraA'ention  of  this  Proclamation  Avill  be  liable  to 
sucli  penalties  as  the  law  prescribes."  i 

'  See  also  Manual  of  Emergency  Legislation  1014  (Great  Britain,  published  by  au- 
thority) p.  110 ;  Statutory  Kules  aud  Orders  1914,  Vol.  1  (published  by  authority) 
p.  248. 

See  §§  21,  39a,  256t»a  herein. 

6339 


APPENDIX  F. 


111. 
THE  DECLARATION  OF  LONDON  ORDER  IN  COUNCIL  OF  AUG.  20,  lfll4. 

Order  in  t  ouncil  Adopting  During  the  Present  Hostilities  the  Provisions 
of  the  Convention  Known  as  the  "Declaration  of  London"  witli  Additions  and 
Moditieationa.l 

At  the  court  at  Buckingham  Palace,  tlie  '2()th  day  of  August,  1914.  Present. 
The  King's  .Most  Excellent  Majesty  in  Council. 

Wliereas  during  tlie  present  liostilities  the  naval  forces  of  His  Majesty  will 
co-operate  with  the  Frencli  and   Russian  naval  forces;   and 

Wliereas  it  is  desiral)le  that  the  naval  operations  of  the  allied  forces  so  far 
as  they  allect  neutral  ships  of  commerce  should  be  cond\icted  on  similar  prin- 
ciples: and 

Whereas  the  Governments  of  France  and  Russia  have  informed  His  Majesty's 
Government  that  during  the  present  hostilities  it  is  their  intention  to  act  in 
accordance  with  the  provisions  of  the  convention  known  as  the  Declaration 
of  London  signed  on  the  2Gth  day  of  February,  190!),  so  far  as  may  be  prac- 
ticable. 

Now.  therefore,  His  Majesty  by  and  with  the  advice  of  his  Privy  Council, 
is  pleased  to  order,  and  it  is  hereby  ordered,  that  during  tlie  present  hostilities 
the  convention  known  as  the  Declaration  of  London  shall,  subject  to  the  follow- 
ing additions  and  modifications,  ;)e  adopted  and  put  in  force  by  His  Majesty's 
Government  as  if  the  same  had  been  ratified  by  His  Majesty: 

The  additions  and  modifications  are  as  follows: 

(1)  The  lists  of  absolute  and  conditional  contraband  contained  in  the  procla- 
mation dated  August  4,  1914,  shall  be  substituted  for  the  lists  contained  in 
articles  22  and  24  of  the  said  declaration. 

(2)  A  neutral  vessel  which  succeeded  in  carrying  contraband  to  the  enemy 
with  false  papers  may  be  detained  for  having  carried  such  contraband  if  she 
is  encountered  before  she  has  completed  her  return  voyage. 

(3)  The  destination  referred  to  in  Article  33  may  be  inferred  from  any 
sufficient  evidence,  and  (in  addition  to  the  presumption  laid  down  in  Article 
34)  shall  be  presumed  to  exist  if  the  goods  are  consigned  to  or  for  an  agent 
of  the  enemy  State  or  to  or  for  a  merchant  or  other  person  under  the  control 
of  the  authorities  of  the  enemy  State. 

(4)  The  existence  of  a  blockade  shall  be  presumed  to  be  known — 

(a)  To  all  ships  which  sailed  from  or  touched  at  an  enemy  port  a  sufficient 
time  after  the  notification  of  the  blockade  to  the  local  authorities  to  have 
enabled  the  enemy  Government  to  make  known  the  existence  of  the  blockade; 

(bj  To  all  ships  which  sailed  from  or  touched  at  a  British,  or  allied  port 
after  the  publication  of  the  declaration  of  blockade. 

(5)  Notwithstanding  the   provisions   of  Article   35   of  the  said  Declaration, 

^  As  to  the  Declaration  of  London,  see  the  decrees  l)v  France  of  November  6,  1914, 
and  July  7,  191(J ;  Russia  of  May  10,  1915  ("Imperial  Kdict  1097.  Amendment  to 
Art.  I  of  the  Imperial  Edict  of  December  8,  1914,  in  the  application  of  the  rules  of 
maritime  war  as  elaborated  at  the  London  Maritime  Conference  of  1908-1909")  ; 
Italy,  June  3,  1915  (adopting  said  L>eclaration  with  exceptions  of  Arts.  2'2,  24,  and 
28,  and  save  certain  modifications  ;  as  to  neutral  ships  and  neutral  or  hostile  desti- 
nation ;  as  to  Arts,  33,  34,  35  of  the  London  Declaration  ;  as  to  burden  of  proof  as 
to  destination  and;  as  to  supplying  belligerents  across  neutral  country).  The  I'ortu- 
guese  Contraband  List  of  August  14,  1910,  also  contains  certain  provisions  as  to  mer- 
chandise intended  for  enemy  country ;  ultimate  destination ;  and  other  provisions 
concerning  the  subject  of  what  shall  be  considered  as  good  prize,  including  vessel  on 
return  voyage.  The  German  contraband  list  ("Imperial  Law  Sheet,  1916,  No.  Itj6 
[No.  5338J  Ordinance  relative  to  Alteration  of  the  prize  ordinance  of  September  30, 
1909  [Imperial  law  sheet,  1914,  pages  275,  441,  481,  509;  1915,  page  227;  1916, 
page  437].  Dated  July  22,  1916.  In  further  retaliation  of  the  regulations  adopted 
by  England  and  her  allies,  deviating  from  the  London  Declaration  of  Maritime  I>aw 
of  February  26,  1909,  I  approve,  for  the  present  war,  of  the  following  alterations  of 
the  prize  ordinance  of  September  30,  1909,  and  of  its  supplements,  dated  October 
18,  November  tlli,  and  December  14,  1914;  of  April  18,  1915;  and  June  3,  1916,"  fol- 
lowing with  a  contraband  of  war  list,  also  with  provisions  as  to  hostile  destination  ; 
calling  at  hostile  port ;  presumption  of  hostile  destination  ;  where  goods  consigned 
to  enemy  authority  or  agent  ;  or  to  order,  or  to  consignee  not  specified  in  ship's 
papers,  etc.; 
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conditional  contraband,  if  shown  to  have  the  destination  referred  to  in  x\rticle 
32,  is  liable  to  capture,  to  whatever  port  the  vessel  is  bound  and  ut  whatever 
port  the  cargo  is  to  be  discharged. 

(6)  The  General  Report  of  the  Drafting  Committee  of  the  said  Declaration 
presented  to  the  Naval  Conference  and  adopted  by  the  conference  at  the 
eleventh  plenary  meeting  in  February  25,  1909,  shall  be  considered  by  all  Prize 
Courts  as  an  authoritative  statement  of  the  meaning  and  intention  of  the  said 
Declaration,  and  such  courts  shall  construe  and  interpret  the  provisions  of 
the  said  Declaration  by  the  light  of  the  commentary  given  therein. 1 

IV. 
THE  DECLARATION  OF  LONDON  ORDER  IN  COUNCIL  NO.  2,  1914. 

At  the  Court  at  Buckingham  Palace,  the  29th  day  of  Oct.  1914. 

Present,  The  King's  Most  Excellent  Majesty  in  Council. 

Whereas  by  an  Order  in  Council  dated  the  20th  day  of  August,  1914,  His 
Majesty  was'  pleased  to  declare  that  during  the  present  hostilities  the  Con- 
vention known  as  the  Declaration  of  London  should,  subject  to  certain  addi- 
tions and  modifications  therein  specified,  be  adopted  and  put  in  force  by  His 
Majesty's  Government ;  and 

Whereas  the  said  additions  and  modifications  were  rendered  necessary  by  the 
special  conditions  of  the  present  war;    and 

Whereas  it  is  desirable  and  possible  now  to  re-enact  the  said  Order  in 
Council  with  amendments  in  order  to  minimize,  so  far  as  possible,  the  inter- 
ference with  innocent  neutral  trade  occasioned  by  the  war: 

Now,  therefore  His  Majesty,  by  and  with  the  advice  of  His  Privy  Council,  is 
pleased  to  order,  and  it  is  hereby  ordered,  as  follows:  — 

1.  During  the  present  hostilities  the  provisions  of  the  Convention  known  as 
the  Declaration  of  London  shall,  subject  to  the  exclusion  of  the  lists  of  contra- 
band, and  noncoutraband,  and  to  the  modifications  hereinafter  set  out,  be 
adopted  and  put  in  force  by  His  Majesty's  Government. 

The  modifications  are  as  follows:  — 

(i)  A  neutral  vessel,  with  papers  indicating  a  neutral  destination,  which,  not- 
withstanding the  destination  shown  on  the  papers,  proceeds  to  an  enemy  port, 
shall  be  liable  to  capture  and  condemnation  if  she  is  encountered  before  the 
end  of  her  next  voyage. 

(ii  I  The  destination  referred  to  in  Article  33  of  the  said  Declaration  shall  (iii 
addition  to  the  presumptions  laid  down  in  Article  34)  be  presumed  to  exist  if 
the  goods  are  consigned  to  or  for  an  agent  of  the  enemy  state. 

(iii)  Notwithstanding  the  provisions  of  Article  35  of  the  said  Declaration, 
conditional  contrabrand  shall  be  liable  to  capture  on  board  a  vessel  bound  for 
a  neutral  port  if  the  goods  are  consigned  "to  order,"  or  if  the  ship's  papers  do 
not  show  who  is  the  consignee  of  the  goods  or  if  they  show  a  consignee  of  the 
goods  in  territory  belonging  to  or  occupied  by  the  eneray. 

(iv)  In  the  cases  covered  by  tlie  preceding  paragraph  (iii)  it  shall  lie  upon 
the  owners  of  the  goods  to  prove  that  their  destination  was  innocent. 

Said  Order  in  Council  further  provides: 

2.  Where  it  is  shown  to  the  satisfaction  of  one  of  His  Majesty's  Principal 
Secretaries  of  State  that  the  enemy  Government  is  drawing  supplies  for  its 
armed  forces  from  or  through  a  neutral  country,  he  may  direct  that  in  respect 
of  ships  bound  for  a  port  in  that  country,  Article  35  of  the  said  Declaration 
shall  not  apply.  Such  direction  shall  be  notified  in  the  "London  Gazette" 
and  shall  operate  until  the  same  is  withdrawn.  So  long  as  such  direction  is  in 
force,  a  vessel  which  is  carrying  conditional  contraband  to  a  port  in  that 
country  shall  not  be  immune  from  capture. 

3.  The  Order  in  Council  of  the  20th  August,  1914,  directing  the  adoption  and 
enforcement  during  the  present  hostilities  of  the  Convention  known  as  the 
Declaration  of  London,  subject  to  the  additions  and  modifications  therein  speci- 
fied, is  hereby  repealed. 

'  Manual  of  Emergoncv  I>egislation,  1014  (Great  Britain,  published  by  authority) 
p.  14;;;  0  Am.  Jour.  Intcrnat.  Law   (lOl."))   4. 
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4.  This  Order  may  be  cited  as  "the  Deehiration  of  London  Order  in  Council, 
No.  2.  1914."  1 


REPRISALS  ORDER  OF  MARCH  11,  1915. 

Order  in  Council  Framing  Reprisals  for  Restricting  Further  the  Commerce  of 
Gernianv. 

At  the  Court  of  Buckinnliam  Palace  tlie  11th  day  of  March,  101,^). 

Present,  The  King's  ^lost  I'lxcellent  ^lajesty  in  Council. 

Whereas  the  German  Ci)verinnenl  lias  issued  certain  orders  wliich,  in  violation 
of  the  usages  of  war,  purport,  to  declare  the  waters  surrounding  the  United 
Kingdom  a  military  area,  in  whicii  all  Britisli  and  allied  merchant  vessels  will 
be  destroyed,  irrespective  of  the  safety  of  the  lives  of  passengers  and  crew,  and 
in  wiiich  neutral  sliipping  will  be  exposed  to  similar  danger  in  view  of  the 
uncertainties  of  naval  warfare;  and 

\Miereas  in  a  menmrandum  accomjjanying  the  said  orders  neutrals  are  warned 
against  entrusting  crews,  passengers,  or  goods  to  British  or  allied  ships; 

\Ahercas  such  attempts  on  tlie  part  of  the  enemy  give  to  His  Majesty  an 
unqiu'stionable  riglit  of  retaliation.  ' 

And  whereas  His  ^lajesty  has  therefore  decided  to  adopt  further  measures 
in  order  to  prevent  commodities  of  any  kind  from  reaching  or  leaving  Germany, 
though  such  measures  will  be  enforced  without  risk  to  neutral  ships  or  to  neutral 
or  noncombatant  life  and  in  strict  observance  of  the  dictates  of  humanity; 

And  whereas  the  allies  of  His  Majesty  are  associated  with  him  in  the  steps 
now  to  be  announced  for  restricting  further  the  commerce  of  Germany ; 

His  Majesty  is  therefore  pleased,  by  and  with  tlie  advice  of  his  privy  council, 
to  order  and  it  is  hereby  ordered  as  follows: 

I.  No  mercliant  vessel  which  sailed  from  her  port  of  departure  after  the 
first  of  ^larcli,  1915,  shall  be  allowed  to  proceed  on  her  voyage  to  any  Gernuui 
port. 

L^nless  the  vessel  receives  a  pass  enabling  her  to  proceed  to  some  neutral  or 
allied  port  to  be  named  in  the  pass,  goods  on  board  any  such  vessel  must  be 
discharged  in  a  British  port  and  placed  in  the  custody  of  the  marshall  of  the 
prize  court.  Goods  so  discha^'ged,  not  being  contraband  of  war,  shall,  if  not 
requisitioned  for  the  use  of  His  Majesty  be  restored  by  order  of  the  court,  upon 
such  terms  as  the  court  may  in  the  circumstances  deem  to  be  just  to  the  person 
entitled  thereto. 

II.  No  merchant  vessel  which  sailed  from  any  German  port  after  the  first  of 
March,  1915,  shall  be  allowed  to  proceed  on  her  voyage  with  any  goods  on  board 
laden  at  such  port. 

All  goods  laden  at  such  port  must  be  discharged  in  a  British  or  allied  port. 
Goods  so  discharged  in  a  British  port  shall  be  placed  in  the  custody  of  the 
Marshall  of  the  prize  court,  and,  if  not  requisitioned  for  the  use  of  His  Majesty 
shall  be  detainecl  or  sold  inider  the  direction  of  the  prize  court.  The  proceeds 
of  goods  so  sold  shall  be  paid  into  court  and  dealt  with  in  manner  as  the  court 
may  in  the  circumstances  deem  to  be  just. 

Provided,  that  no  proceeds  of  the  sale  of  such  goods  shall  be  paid  out  of  court 
until  the  conclusion  of  peace,  except  on  the  application  of  the  proper  officer 
of  the  Crown,  unless  it  be  shown  that  the  goods  had  become  neutral  property 
before  the  issue  of  this  order. 

Provided  also,  that  nothing  herein  shall  prevent  the  release  of  neutral  prop- 
erty laden  at  such  enemy  port  on  the  application  of  the  proper  officer  of  the 
Crown. 

III.  Every  merchant  vessel  which  sailed  from  her  port  of  departure  after  the 
first  of  March,  1915,  on  her  way  to  a  port  other  than  a  German  port,  carry- 
ing goods  with  an  enemy  destination,  or  which  are  enemy  propertj'^,  may  be 
required  to  discharge  such  goods  in  a  British  or  allied  port.  Any  goods  so  dis- 
charged in  a  British  j^ort  shall  be  placed  in  the  custody  of  the  marshal  of  the 

1  Manual  of  Emergency  Legislation,  1!»14-15  (Great  Britain,  published  by  author- 
ity) pp.  17,  18  ;  Rules  and  Orders  1!)14,  Vol.  I  (published  by  authority)   p.  479. 
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prize  court,  and,  unless  they  are  contraband  of  war,  shall,  if  not  requisitioned 
for  the  use  of  His  Majesty  be  restored  by  order  of  the  court,  upon  such 
terms  as  the  court  may  in  the  circumstances  deem  to  be  just  to  the  person  en- 
titled thereto. 

Trovidcd,  that  this  article  shall  not  apply  iu  any  case  falling  within  articles 
2  or  -t  of  this  order. 

IV.  Every  merchant  vessel  which  sailed  from  a  port  other  than  a  German 
port  after  the  first  of  March,  1915,  having  an  board  goods  which  are  of  enemy 
origin  or  are  enemy  property,  may  be  required  to  discharge  such  goods  in  a 
British  or  allied  port.  Goods  so  discharged  in  a  Britisli  port  shall  be  placed 
in  the  custody  of  the  marshall  of  the  prize  court,  and  if  not  requisitioned  for  the 
use  of  His  Majesty  shall  be  detained  or  sold  under  the  direction  of  the  prize 
court.  The  proceeds  of  goods  so  sold  shall  be  paid  into  court  and  dealt  with 
in  such  manner  as  the  court  may  in  the  circumstances  deem  to  be  just. 

Provided,  that  no  proceeds  of  sale  of  such  goods  shall  be  paid  out  of  court 
until  the  conclusion  of  peace  except  on  the  application  of  the  proper  officer 
of  the  Crown,  unless  it  be  shown  that  the  goods  had  become  netitral  property 
before  the  issue  of  this  order. 

Provided  also,  that  nothing  herein  shall  prevent  the  release  of  neutral  prop- 
erty of  enemy  origin  on  the  application  of  the  proper  officer  of  the  Crown. 

V. —  (l)Any  person  claiming  to  be  interested  in,  or  to  have  any  claim  in 
respect  of,  any  goods  (not  being  contraband  of  war)  placed  in  the  custody  of 
tlie  marshall  of  the  prize  court  under  this  order,  or  in  the  proceeds  of  such 
goods,  may  forthwith  issue  a  writ  in  the  prize  court  against  the  proper  officer 
of  the  Crown  and  apply  for  an  order  that  the  goods  should  be  restored  to  him, 
or  that  their  proceeds  should  be  paid  to  him,  or  for  such  other  order  as  the  cir- 
cumstances of  the  case  may  require. 

—  (2)  The  practice  and  procedtire  of  the  prize  court  shall,  so  far  as  appli- 
cable, be  followed  mutatis  mutandis  in  any  proceedings  consequential  upon 
this  order. 

VI.  A  merchant  vessel  which  has  cleared  for  a  neutral  port  from  a  British 
or  allied  port,  or  which  has  been  allowed  to  pass,  having  an  ostensible  destina- 
tion to  a  neutral  port,  and  proceeds  to  an  enemy  port,  shall,  -if  captured  on  any 
subsequent  voj-age,  be  liable  to  condemnation. 

VII.  Nothing  in  this  order  shall  be  deemed  to  aflfect  the  liability  of  any 
vessel  or  goods  to  capture  or  condemnation  independently  of  this  order. 

VIII.  Nothing  in  this  order  shall  prevent  tJie  relaxation  of  the  provisions  of 
this  order  in  respect  of  the  merchant  vessels  of  any  country  which  declares  that, 
no  commerce  intended  for  or  originating  in  Germany  or  belonging  to  German 
subjects  shall  enjoy  the  protection  of  its  flag.i 

VI. 

THE  DECLARATION  OF  LONDON  ORDER  IN  COUNCIL  1915. 

At  the  Court  of  Buckingham  Palace,  the  20th  day  of  October,  1915.  Present, 
The  King's  Most  Excellent  Majesty  in  Council. 

Whereas  by  the  Declaration  of  London  Order  in  Council  No.  2,  1914,  His 
^Majesty  was'  pleased  to  declare  that,  during  the  present  hostilities,  the  pro- 
visions of  the  said  Declaration  of  London  should,  subject  to  certain  exceptions 
and  modifications  therein  specified,  be  adopted  and  put  in  force  by  His 
^lajesty's  Government;  and 

VVhereas,  by  Article  57  of  the  said  Declaration,  it  is  provided  that  the 
neutral  or  enemy  character  of  a  vessel  is  determined  by  the  flag  which  she  is 
entitled  to  fly:  and 

Whereas  it  is  no  longer  expedient  to  adopt  the  said  article: 

Now,  therefore.  His  Majesty,  by  and  with  the  advice  of  his  Privy  Council, 
is  pleased  to  order,  and  it  is  hereby  ordered,  that  from  and  after  this  date 
Article  57  of  the  Declaration  of  London  shall  cease  to  be  adopted  and  put  in 
force. 

1  Manual  of  KmcrKoncv  Legislation  (Great  Britain,  pnblisliert  by  authority)  p.  ,513; 
Rules  and  Orders  1<)14,  "Vol.' I.  (pulilished  by  authority)  p.  470;  9  Am.  Jour,  of  In- 
ternat.  Law   (special  No.  1915)   110. 
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In  lieu  of  the  said  Artii'lo, — Britisli  I'ri/o  Courts  bliall  apply  liio  rules  and 
prinoi[)U's  fornuilly  observed  in  such  Courts. 

This  Order  niav  be  cited  as  '"The  Deelaration  of  London  Order  in  Council 
1!U5."  1 

VII. 
THE  DECLARATION  OF  LONDON  ORDER  IN  COUNCIL  1916. 

At  the  Court  at  Buckingham  Talaee,  tlie  :?Oth  day  of  jMarch,  1910.  Present, 
Tiio  Kiufj's  Most  ExcelU'iit  .Majesty  in  Council. 

Whereas  by  the  Declaration  of  London  Order  in  Council,  No.  2,  1914,  His 
Majesty  was  pleased  to  direct  that  duriiiji;  the  present  hostilities  the  provisions 
of  the  convention  known  as  the  Declaration  of  i^ondon,  siiould,  subject  to  cer- 
tain omissions  and  nuxlihcations  therein  set  out,  be  adopted  and  put  in  force 
by  His  Majesty's  (iovernineiit -.  and 

Whereas  doubts  liave  arisen  as  to  the  effect  of  Article  1  (ill)  of  the  said 
Order  in  Council  on  the  right  to  effect  the  capture  of  conditioiuil  contraband  on 
board  a  A'^ssel  bound  for  a  neutral  i)ort;  and 

Whereas  it  is  expedient  to  put  an  end  to  sucli  doubts  and  otherwise  to  amend 
the  said  Order  in  Council  in  the  manner  hereinafter  appeariiij;;  and 

Whereas  by  Article  19  of  the  said  Declaration  it  is  provided  that  whatever 
may  be  the  ulterior  destination  of  a  vessel  or  of  her  cargo  she  cannot  be  cap- 
tured for  breach  of  blockade  if  at  tlie  moment  she  is  on  her  way  to  a  non- 
blockaded  port;   and 

Whereas  it  is  no  longer  expedient  to  adopt  Article  19  of  the  said  Declaration; 

Now,  therefore,  His  Majesty,  by  and  with  tlie  advice  of  his  Privy  Council  is 
pleased  to  order,  and  is  hereby  ordered  as  follows : 

1.  The  provisions  of  the  Declaration  of  London  Order  in  Council  No.  2,  1914, 
shall  not  be  deemed  to  limit  or  to  have  limited  in  any  way  the  right  of  His 
^Majesty,  in  accordance  with  tlie  law  of  nations  to  capture  goods  upon  the 
grounds  that  they  were  conditional  contraband,  nor  to  affect  or  to  have  affected 
the  liability  of  conditional  contraband  to  capture,  whether  the  carriage  of  the 
goods  to  their  destination  be  direct  or  entail  transhipment  or  a  subsequent 
transport  by  land., 

2.  The  provisions  of  Article  1  (II)  and  (III)  of  the  said  Order  in  Council 
shall  apply  to  absolute  contraband  as  well  as  to  conditional  contraband. 

3.  The  destinations  referred  to  in  Article  30  and  in  Article  33  of  the  said 
Declaration  shall  (in  addition  to  any  presumptions  laid  down  in  the  said  Order 
in  Council)  be  presumed  to  exist,  if  the  goods  are  consigned  to  or  for  a  person 
wiio,  during  the  present  hostilities,  has  forwarded  imported  contraband  goods 
to  territory  belonging  to  or  occupied  by  the  enemy. 

4.  In  the  cases  covered  by  Articles  2  and  3  of  this  Order,  it  shall  be  upon 
the  owner  of  the  goods  to  prove  that  their  destination  was  innocent. 

5.  From  and  after  the  date  of  this  Order,  Article  19  of  the  Declaration  of 
London  shall  cease  to  be  adopted  and  put  in  force.  Neither  a  vessel  nor  her 
cargo  shall  be  immune  from  capture  for  breach  of  blockade  upon  the  sole  grounds 
that  she  is  at  the  moment  on  her  way  to  a  nonblockaded  port. 

6.  This  Order  may  be  cited  as  "The  Declaration  of  London  Order  in  Council, 
1916."  2 

VIII. 
THE  MARITIME  RIGHTS  ORDER  IN  COUNCIL  1916. 

At  the  Court  at  Buckingham  Palace,  the  7th  day  of  July,  1916.  Present,  The 
King's  Most  Excellent  Majesty  in  Council. 

Whereas  by  an  Order  in  Council,  dated  the  20th  day  of  August,  1914,  His 
Majesty  was  pleased  to  declare  that  during  the  present  hostilities  tlie  pro- 
visions of  the  Declaration  of  London   should,  subject  to  certain  additions  and 


110   Am.   .Tour,   of   Internat.   Law    (1016)    (Special   Xo.)    -J..      Second    Supul     to   The 
London  Gazette  of  Friday,  Oct.  22,  191.'>. 

==10  Am.  Jour,  of  Internat.  Law   (Special  No.  191G)   4. 
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modifications  therein  specified,  be  adopted  and  put  in  force  by  His  Majesty's 
Government : 

And  whereas  the  said  Declaration  was  adopted  as  aforementioned  in  common 
■with  His  Majesty's  allies: 

And  whereas  it  has  been  necessary  for  His  [Majesty  and  for  his  allies  from 
time  to  time  to  issue  furtlier  enactments  modifying  the  application  of  the 
articles  of  tiie  said  declaration: 

And  whereas  Orders  in  Council  for  this  purpose  have  been  issued  by  His 
Majesty  on  the  29th  day  of  October,  1914,  the  20th  day  of  October,  1915,  and 
the  30th  day  of  March,  1916: 

And  whereas  the  issue  of  these  successive  Orders  in  Council  may  have  given 
rise  to  some  doubt  as  to  the  intention  of  His  Majesty,  as  also  as  to  that  of  his 
allies,  to  act  in  strict  accordance  with  tlie  law  of  nations,  and  it  is  therefore 
expedient  to  M'ithdraw  the  said  orders  so  far  as  they  are  now  in  force: 

Xow,  therefore,  His  Majesty,  by  and  with  the  advice  of  His  Privy  Council,  is 
pleased  to  order,  and  it  is  hereby  "'ordered,  that  the  Declaration  of  London  Order 
in  Council  Xo.  2,  1914,  and  all  orders  subsequent  thereto  amending  the  said 
order  are  hereby  withdrawn ; 

And  His  Majesty  is  pleased  further  to  declare,  by  and  with  the  advice  of  His 
Privy  Council,  and  it  is  liereby  declared,  that  it  is  and  always  has  been  his  in- 
tention, as  it  is  and  has  been  that  of  his  allies,  to  exercise  their  belligerent 
rights  at  sea  in  strict  accordance  with  the  law  of  nations; 

And  whereas  on  account  of  the  changed  conditions  of  commerce  and  the  di- 
versity of  practice  doubts  might  arise  in  certain  matters  as  to  the  rules  which 
His  Majesty  and  his  allies  regard  as  being  in  conformity  with  the  law  of  na- 
tions, and  it  is  expedient  to  deal  with  such  matters  specifically; 

It  is  hereby  ordered  that  the  following  provisions  shall  be  observed: 

(a)  The  hostile  destination  required  for  the  condemnation  of  contraband 
articles  shall  be  presumed  to  exist,  until  the  contrary  is  shown,  if  the  goods 
are  consigned  to  or  for  an  enemy  authority,  or  agent  of  the  enemy  State,  or  to 
or  for  a  person  in  the  territory  belonging-  to  or  occupied  by  the  enemy,  or  to  or 
for  a  person  who,  during  the  present  hostilities,  has  forwarded  contraband  goods 
to  an  enemy  authority,  or  an  agent  of  the  enemy  State,  or  to  or  for  a  person 
in  territory  belonging  to  or  occupied  by  the  enemy,  or  if  the  goods  are  consigned 
'"to  order"  or  if  the  ship's  paj)ers  do  not  show  who  is  the  real  consignee  of 
the  goods. 

(b)  The  principle  of  continuous  voyage  or  ultimate  destination  shall  be 
applicable  both  in  cases  of  contraband  and  of  blockade. 

(c)  A  neutral  vessel  carrying  contraband  with  papers  indicating  a  neutral 
destination,  which,  notwitlistanding  the  destination  shown  on  the  papers,  pro- 
ceeds to  an  enemy  port,  shall  be  liable  to  capture  and  condemnation  if  she  is 
encountered  before  the  end  of  her  next  voyage. 

(d)  A  vessel  carrying  contraband  shall  be  liable  to  capture  and  condemnation 
if  the  contraband,  reckoned  either  by  value,  weight,  volume,  or  freight,  forms 
more  than  half  the  cargo. 

And  it  is  hereby  further  ordered  as  follows: 

(I)  X'^othing  herein  shall  be  deemed  to  affect  the  Order  in  Council  of  the 
11th  March,  1915,  for  restricting  further  the  commerce  of  the  enemy  or  any  of 
His  Majesty's  Proclamations  declaring  articles  to  be  contraband  of  war  during 
the  present  hostilities. 

(II)  X'othing  herein  shall  aff'ect  the  validity  of  anything  done  under  the 
Orders  in  Council  hereby  withdrawn ; 

(III)  Any  cause  or  proceeding  commenced  in  any  prize  court  before  the 
making  of  this  order  may,  if  the  court  thinks  just,  be  heard  and  decided  under 
the  provisions  of  the  orders  hereby  withdrawn  so  far  as  they  were  in  force  at 
the  date  when  such  cause  or  proceeding  was  ccjmmenced,  or  would  have  been 
applicable  in  such  cause  or  proceeding  if  this  order  had  not  been  made. 

This  order  may  be  cited  as  '"The  Maritime  Rigiits  Order  in  Council,  1910."  1 

^10  Am.  Jour,  of  Internat.  Law   (Special  Xo.  1916j   5. 
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PROCLAMATION  AS  TO,  AXD  LIST  OF  PROHIBITED  EXPORTS,  BY  THE 

PRESIDENT  OF  THE  UNITED  STATES. 

[Certain  Exports  in  Time  of  War  Unlawful.]! 

Tlio  followins  copy  of  Proclamation  is  published  by  permission,  see  note,  Appendix 
F  ante,  p.  0305. 


BY  THE  PRESIDENT   OF  THE   UNITED   STATES   OF   AMERICA. 
A  PROCLAMATION. 


Whereas  Congress  has  enacted,  and  the  President  has,  on  the  fifteenth  day 
of  June,  1917,  approved  a  law  which  contains  the  following  provisions: 

Whenever  during  tlie  present  war  the  President  shall  find  that  the  public 
safety  shall  so  require,  and  shall  make  proclamation  thereof,  it  shall  he  unlaw- 
ful to  export  from  or  ship  from  or  take  out  of  the  United  States  to  any  coun- 
try nametl  in  such  proclamation  any  article  or  articles  mentioned  in  such  procla- 
mation, except  at  such  time  or  times,  and  under  sucli  reguhitions  and  orders, 
and  subject  to  such  limitations  and  exceptions  as  the  President  sliall  prescribe, 
until  otherwise  ordered  by  the  President  or  by  Congress:  Provided,  however, 
that  no  preference  shall  be  given  to  the  ports  ol  one  State  over  those  of  another. 

Any  person  who  slmll  export,  ship,  or  take  out,  or  deliver  or  attempt  to  de- 
liver for  export,  sliipment,  or  taking  out,  any  article  in  violation  of  tliis  title, 
or  of  any  regulation  or  order  made  hereunder,  shall  be  fined  not  more  than 
•SIO.OOO,  or,  if  a  natural  person,  imprisoned  for  not  more  than  two  years,  or 
both;  and  any  article  so  delivered  or  exported,  shipped  or  taken  out,  or  so 
attempted  to  be  delivered  or  exported,  shipped,  or  taken  out,  shall  be  seized 
and  forfeited  to  the  United  States;  and  any  oflicer,  director,  or  agent  of  a 
corporation  who  participates  in  anj-  such  violation  shall  be  liable  to  like  fine 
or  imprisonment,  or  both. 

Whenever  there  is  reasonable  cause  to  believe  that  any  vessel,  domestic  or 
foreign,  is  about  to  carry  out  of  the  LTnited  States  any  article  or  articles  in 
violation  of  the  provisions  of  this  title,  the  collector  of  customs  for  the  district 
in  which  such  vessel  is  located  is  hereby  authorized  and  empowered,  subject 
to  review  by  the  Secretary  of  Commerce,  to  refuse  clearance  to  any  such  vessel, 
domestic  or  foreign,  for  which  clearance  is  required  by  law,  and  by  formal  no- 
tice served  upon  tlie  owners,  master,  or  person  or  persons  in  command  or  charge 
of  any  domestic  vessel  for  which  clearance  is  not  required  by  law,  to  forbid  the 
departure  of  such  vessel  from  the  port,  and  it  shall  thereupon  be  unlawful 
for  such  vessel  to  depart.  Whoever,  in  violation  of  any  of  the  provisions  of 
this  section,  shall  take,  or  attempt  to  take,  or  authorize  the  taking  of  any  such 
vessel  out  of  port  or  from  the  jurisdiction  of  the  United  States,  shall  be  fined 
not  more  than  .*10,000  or  imprisoned  for  not  more  than  two  years,  or  both; 
and,  in  addition,  such  vessel,  her  tackle,  apparel,  furniture,  equipment,  and 
her  forbidden  cargo  shall  be  forfeited  to  the  United  States; 

Now,  Therefore,  I,  Woodkow  \'\'ilsox,  President  of  the  United 
States  of  America,  Do  Hereby  Proclaim  to  all  whom  it  may  concern  that 
the  public  safety  requires  that,  except  at  such  time  or  times,  and  under  such 
regulations  and  orders,  and  subject  to  such  limitations  and  exceptions  as  the 
President  shall  prescribe,  until  otherwise  ordered  by  the  President  or  by  Con- 
gress, the  following  articles,  namely:  all  kinds  of  arms,  guns,  ammunition  and 
exi)losives,  machines  for  their  manufacture  or  repair,  component  parts  there- 
of, materials  or  ingredients  used  in  their  manufacture,  and  all  articles  necessary 

1  As  to  illegal  insurance  on  goods  the  importation  or  exportation  of  which  is  pro- 
hibited, see  §§  2539  et  soq.  herein.  As  to  embargo,  see  §§  1484,  2523,  2528,  2544, 
2." 45,  :i7fj2-27y5,  2776-2  iTS,  2'JUtJ,  3442.  As  to  license,  illegal  insurance,  see  §§  2570. 
2571  herein. 
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or  convenient  for  their  use;  all  contrivances  for  or  means  of  transsportation  on 
land  or  in  the  water  or  air,  machines  used  in  their  manufacture  or  repair, 
component  parts  thereof,  materials  or  ingr.-^iientb  used  in  their  manufacture, 
and  all  instruments,  articles  and  animals  necessary  or  convenient  for  their  use; 
all  means  of  communication,  tools,  implements,  instruments,  equipment,  maps, 
pictures,  papers  and  other  articles,  machines  and  documents  necessary  or  con- 
venient for  carrying  on  hostile  operations;  coin,  Imllion,  currency,  evidences 
of  debt,  and  metal,  materials,  dies,  plates,  machinery  and  other  articles  neces- 
sary or  convenient  for  tlieir  manufacture;  all  kinds  of  fuel,  food,  food-stuffs, 
feed,  forage  and  clothing,  and  all  articles  and  materials  used  in  their  manu- 
facture; all  cliemicals,  drugs,  dye-stuffs  and  tanning  materials;  cotton,  wool, 
silk,  Hax,  hemp,  jute,  sisal  and  other  fibres  and  manufactures  thereof;  all 
earths,  clay,  glass,  sand  and  their  products;  hides,  skins  and  manufactures 
thereof;  non-edible  animal  and  vegetable  products;  machinery,  tools  and 
apparatus;  medical,  surgical,  laboratory  and  sanitary  supplies  and  equip- 
ment; all  metals,  minerals,  mineral  oils,  ores,  and  all  derivatives  and  manu- 
factures thereof;  paper  pulp,  books  and  printed  matter;  rubber,  gmns,  rosins, 
tars  and  waxes,  their  products,  derivatives  and  substitutes,  and  all  articles 
containing  them;  wood  and  wood  manufactures;  coffee,  cocoa,  tea  and  spices; 
wines,  spirits,  mineral  waters  and  beverages:  shall  not,  on  and  after  the 
30th  day  of  August  in  the  year  One  Thousand  Nine  Hundred  and  Seventeen, 
be  exported  from  or  shipped  from  or  taken  out  of  the  United  States  or  its 
territorial  possessions  to  Albania,  Austria-Hungary,  that  portion  of  Belgium 
occupied  by  tlie  military  forces  of  Germany,  Bulgaria,  Denmark,  her  colonies, 
possessions  or  protectorates,  Germany,  her  colonies,  possessions  or  protectorates, 
Greece,  Leichtenstein,  Luxembourg,  The  Kingdom  of  The  Netherlands,  Norway, 
Spain,  lier  colonies,  possessions  or  protectorates,  Sweden,  Switzerland  or  Turkey 
(excluding  any  portion  of  the  foregoing  occupied  by  the  military  forces  of  the 
United  States  or  the  nations  associated  with  the  United  States  in  the  war), 
or  any  territory  occupied  by  the  military  forces  of  Germany  or  her  allies;  and 
I  Do  Hereby  Fukther  "Pkoclaim  to  all  whom  it  may  concern  that  the 
public  safety  requires  tJiat,  except  at  such  time  or  times,  and  under  such  regu- 
lations and"  orders,  and  subject  to  such  limitations  and  exceptions  as  the 
President  shall  prescribe,  until  otherwise  ordered  by  the  President  or  by 
Congress,  the  following  articles,  namely:  coal;  coke;  fuel  oils,  lubricating  oils, 
hand-lantern  oil,  naphtha,  benzine,  red  oil,  kerosene  and  gasoline:  all  bunkers; 
food  grains,  flour  and  meal  therefrom,  corn  flour,  barley,  rice  flour,  rice,  oat 
meal  *and  rolled  oats;  fodder  and  feeds,  oil-cake,  oil=meal  cake,  malt  and 
peanuts;  all  meats  and  fats,  poultry,  cottonseed  oil,  corn  oil,  copra,  desiccated 
cocoanuts,  butter,  fresh,  dried  and  canned  flsh,  edible  or  inedible  grease  of 
animal  or  vegetable  origin,  linseed  oil,  lard,  tinned  milk,  peanut  oil  and  butter, 
rapeseed  oil,  tallow,  tallow  candles  and  stearic  acid;  sugar,  glucose,  syrup  and 
molasses;  pig  iron,  ferro-silicon  and  spiegeleisen ;  steel  ingots,  billets,  blooms, 
slabs  and  sheet  bars ;  iron  and  steel  plates,  including  ship,  boiler,  tank  and  all 
other  iron  and  steel  plates  one-eighth  of  an  inch  thick  and  heavier,  and  wider 
than  six  inches;  iron  and  steel  structural  shapes,  including  beams,  channels, 
angles,  tees  and  zees  of  all  sizes;  fabricated  structural  iron  and  steel,  including 
beams,  channels,  angles,  tees,  zees  and  plates,  fabricated  and  shipped  knocked 
down;'  scrap  iron  and  scrap  steel;  ferro-manganese;  tool  steel,  high-speed  steel 
and  alloy  steels  and  machine  tools;  steel-hardening  materials;  fertilizers,  in- 
cluding 'cattle  and  sheep  manure,  nitrate  of  soda,  poudrette,  potato  manure, 
potassTum  salts,  land  plaster,  potash,  cyanamide,  phosphoric  acid,  phosphate 
rock,  super-phosphate,  chlorate  of  potash,  bone  meal,  bone  flour,  ground  bone, 
dried  blood,  ammonia  and  ammonia  salts,  acid  phosphates,  guano,  lunnus, 
hardwood  ashes,  soot,  anhydrous  ammonia;  aeronautical  machines  and  instru- 
ments, their  parts  and  accessories  thereof;  arms  and  ammunition;  all  explo- 
sives, nitrate  of  potash,  rosin,  saltpetre,  turpentine,  ether,  alcohol,  sulphur, 
sulphuric  acid  and  its  salts,  acetone,  nitric  acid  and  its  salts,  benzol  and  its 
derivatives,  ])lienol  (carbolic  acid)  and  its  derivatives,  toluol  and  its  derivatives, 
mercury  and  its  salts,  glycerine,  potash  and  its  salts,  all  cyanides  and  films; 
carrier  and  other  pigeons;    anti-aircraft  instruments,  apparatus  and  accessories; 
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all  liulio  and  wiioloss  apparatus  and  its  accessories;  optical  glass,  optical  in- 
stninuMits  and  rcllcctors;  cotton  and  cotton  linters:  wool,  wool  rags,  wool  and 
khaki  clii)pings  and  wool  jirotlucts:  tlax,  sisal,  jntc,  licmp  and  all  manufactures 
thereof;  hides,  skins,  leather,  leather  belting,  sole  and  ujiper  leather,  leather 
boots  and  shoes,  harness  and  saddles  and  lealiier  clothing;  soap  and  soaj) 
powders;  all  engines  and  motors  operated  by  steam,  gas,  electricity  or  other 
motive  j)ower  and  their  accessories;  metal  and  wood-working  machinery;  oil 
well  easing,  oil  well  drilling  implements  and  nuichinery  and  the  accessories 
thereof;  steam  boilers,  turbines,  condensers,  pumps  and  accessories  thereof; 
all  electrical  equipment;  crm-ibles;  emery,  emery  wiieels,  carborundum  and  all 
artificial  abrasives;  copper,  including  copper  ingots,  bars,  rods,  plates,  slieets, 
tubes,  wire  and  scrap  thereof;  lead  and  wliite  lead;  tin,  tin  plate,  tin  cans  and 
all  articles  containing  tin;  nickel,  aluminum,  zinc,  plumbago  and  platinum; 
news-paper,  print-paper,  wood  pulp  and  cellulose;  asli,  spruce,  walnut, 
mahogany,  oak  and  l)ircli  woods;  and  industrial  diamonds;  shall  not.  on 
and  after  tJie  .SOth  day  of  August  in  the  year  One  Thousand  Nine  Hundred 
and  Seventeen,  be  exported  from,  shipped  from  or  taken  out  of  the  United 
.States  or  its  territorial  possessions  to  Abyssinia,  Afghanistan,  Argentina, 
that  portion  of  Belgium  not  occupied  by  the  military  forces  of  (Germany 
or  the  colonies,  possessions  or  protectorates  of  Belgium,  Bolivia,  Brazil,  China, 
Chile,  Colombia,  Costa  Rica,  Cuba,  Dominican  Republic,  Ecuador,  Egypt, 
France,  her  colonies,  ])ossessions  or  protectorates,  Guatemala,  Haiti,  Honduras, 
Italy,  her  colonies,  possessions  or  protectorates.  Great  Britain,  her  colonies, 
possessions  or  protectorates,  Japan,  Liberia,  Mexico,  Monaco,  Montenegro, 
Morocco,  Xepal,  Nicarauga,  the  colonies,  possessions  or  protectorates  of  The 
Netherlands.  Oman,  Panama,  Paraguay,  Persia.  Peru,  Portugal,  her  colonies, 
possessions  or  protectorates,  Roumania,  Russia.  Salvador,  San  Marino,  Serbia, 
Siam,  Uruguay,  Venezuela  (excluding  any  portion  of  the  foregoing  occupied  by 
the  military  forces  of  Germany  or  her  allies),  or  any  territory  occupied  by  the 
military  forces  of  the  United  States  or  by  the  nations  associated  with  the 
United  States  in  war. 

The  regulations,  orders,  limitations  and  exceptions  prescribed  will  be  ad- 
ministered by  and  rmder  the  authority  of  the  Exports  Administrative  Board, 
from  whom  licenses,  in  conformity  with  said  regulations,  orders,  limitations  and 
exceptions,  will  issu§. 

Ix  Witness  Whereof,  I  have  liereunto  set  my  hand  and  caused  the  seal  of 
the  United  States  of  America  to  be  atlixed. 

Done  in  the  District  of  Columbia,  this  27th  day  of  August  in  the 
year  of  our  Lord  One  Thousand  Nine  Hundred  and  Seventeen 
[seal]  and  of  the  Independence  of  the  United  States  of  America  the 

One  Hundred  and  Forty-second. 

WOODROW  WILSON.l 
By  the  President, 

Robert  Lansixg, 

Secretary  of  State. 

[No.  1391.] 


1  See  also  Proclamation  of  July  ninth.  1017. 
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ABAXDONIVIENT   AND   TOTAL   LOSS — MARINE   RISKS:    abandonment   de- 
fined, §  2892. 

abandonment  is  incident  of  doctrine  of  indemnity,  §  28. 

as  related  to  indemnity,  §  29. 

legal  eflect  of  abandonment,  note,  §  29. 

to  insurer's  agent,  §  603. 

agent's  power  to  make:  master,  §§  634,  3115,  3116. 

voyage:  abandonment  of:  attachment  of  risk,  §  1488. 

abandonment  or  change  of  voyage  terminates  risk,  §  1.531. 

voyage    insured,   abandonment    of:    attachment    and   duration   of   risk   on 
goods,  §  1585. 

absolute  total  loss  generally,  §  28. 

absolute  and  constructive  total  loss  distinguished,  §  2894. 

abandonment  and  constructive  total  loss— generally,  §  2892. 

"absolute"  or  "actual"  total  loss  only,  §  2936. 

"absolute  and  total  loss  only":  jettison,  §  2937. 

constructive  total  loss  defined,  Appdx.  C,  sec.  60. 

constructive  total  loss:  eftect  of,  Appdx.  C,  sec.  61. 

constructive    total    loss    of    goods    as    distinguished    from    the    ship    which 
carried  them,  discussed,  note,  §  2996a. 

"Disbursement"  policy:    actual  or  constructive  total  loss  paid  by  insurer: 
clause  construed,   §  2937a. 

whether  abandonment  excluded  by  clauses  "free  from  partial  loss,"  "free  of 
average,"  etc.:    same,  perishable  goods,  §§   2938-2941. 

total  loss  of  value,  abandonment,  §  2942. 

shall  not  abandon  until  "ascertained  that  the  recovery  and  repairs  of  said 
vessel  are  impracticable,"  §  2943. 

peril  removed  before  loss  takes  place,  §  2944. 

election  to  abandon  necessary  to  recovery  of  constructive  total  loss,  §  2896. 

election  to  abandon  necessary,  notwithstanding  fifty  per  cent  and  actual 
or  technical  total  loss  clause,  §  2897. 

election  to  abandon:  recovery  for  total  or  partial  loss,  §  2895. 

when  abandonment  may  be  made — generally,  §  2898. 

how  far  right  to  abandon  favored  by  the  courts,  §  2899. 

invalid  abandonment  of  no  effect,  §  2900. 

absolute  total  loss;   abandonment  unnecessary,  §  2901. 

unnecessary  to  abandon,  in  case  of  absolute  total  loss:  goods,  commissions, 
and  profits:  freights,  §  2901. 

unnecessary  to  abandon  in  reinsurance,  §  129. 

owner    of    part    interest:    joint    owner:    cotenant,    mortgagor,    mortgagee: 
lienor:    abandonment,   §  2902. 

successive  perils:   abandonment,  §  2903. 

effect  of  clause  requiring  assignment  and  transfer  of  interest:   extent  of 
interest  transferred,  §  2904. 

abandonment  extends  to  assured's  interest  or  amount  at  risk,  §  2905. 

assured  must  have  some  interest  to  abandon:  consignee,  §  2911. 

several  kinds  of  merchandise  insured  for  one  sum:   part  cannot  be  aban- 
doned, §  2913. 

several  kinds  of  merchandise  insured  distinctly  and  separately:    separate 
valuation,  §  2914. 

abandonment  on  profits:   total  and  partial  loss  commissions,  §  2912. 
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ABANDONMENT  AM)   TOTAL  LOSS— con tinuod. 

ooiistnu'tivo  tut;il  loss:   outfits  of  wlialiiij^'  ship,  5?  291G. 

abaiuloiimont   ami  total  loss  in  caso  of  frcij;lit  — jiciuTally,  §  2893. 

insuror  no  intorost  in  friMjj;lit  l)y  abandoiiniciit  wlicii  oanied,  §  1617. 

duty  of  master  to  earn  frt'ijj;lit,  S  lt>17. 

ship,  abaiuloiinient  of:   no  loss  of  freight  when;  t'lcij^ht  earned,  §  1617. 

part  of  ear,i;o  discharged,  balance  on  board:  freight  at  risk,  S  '21)06. 

freight:    actual   freight   pending  less  than   valuation:    freight  on   board  or 

not  on  board,  §  2007. 
freight    earned    or    due:    successive   passages:    freight    valued:    freight   out 

and  home,  J;  2!)08. 
freight  valued:  loss  of  vessel  and  specie  on  board  to  jjurohase  cargo,  §  2!)0!). 
separate  interests  in  ship,  cargo  and  freight:  abandonment,  {5  2!tir). 
freight  valued  in  excess  of  value  of  carriage  of  goods,  S  2!)  10. 
abandonnu'iit   and   constructive  total   loss  of  shi])  and    freight:    apportion- 
ment:  Knglish  doctrine,  g  2017. 
abandonment   and  constructive   total   loss  of   ship  and    freiglit:    api)ortion- 

ment :    doctrine  in  this  country,  §  2018. 
freight:    assignment  to  assured  bj'   underwriter  on   vessel  on  cbmpromiBe: 

recovery  of  freight  less  ])ro  rata,  §  2010. 
insurer  as  assignee  of  o^\  ner  of  cargo  may  b"  liable  for  freight  money  to 

owner  who  has  settled  with  insurer  on  vessel,  §  2020. 
freight:    how  far  freight  upon  cargo  a  charge  upon  underwriter  on  cargo 

as  between  insured  and  insurer,  §  2021. 
freight:    surrender   of  cargo  or  voluntary  abandonment  of  voyage   where 

freight  due  or  might  have  been  earned:   master's  right  to  earn  freight 

and  duty  to  forward  goods,  §  2922. 
freiglit  earned,  §  2023. 
freight:  claim  for  pro  rata  freight,  §  2924. 

freight  earned:  goods  transshipped:   new  or  substituted  voyage,  §  2925. 
freight  earned:   part  of  cargo  reaching  abandonee  on  cargo,  equivalent  to 

reaching  owner,  §  2926. 
freight  for  forwarding  less  than  original  freight,  §  2927. 
freight  for  forwarding  same  as  original  freight,  §  2028. 
freight  for  forwarding  fame  as  original  freight:   river  risk,  §  2929. 
freight  for  forwarding  in  excess  of  original  freight,  §  29.30. 
freight:    clause  not  to  abandon   vessel  except   loss  exceeds  one-half  value 

not  applicable  to  freight  claim  based  on  loss  of  cargo,  §  2931. 
freight:    vessel  arriving:   obligations  of  consignee  to  obtain  permission  to 

land  cargo:  freight  earned,  §  2032. 
freight  paid  in  advance:   specie  and  returns  thereof:   "cash  on  account  of 

freight,"  §  2933. 
freight  valued,  carried  or  not  carried,  laden  or  to  be  laden:  part  of  cargo 

laden,  §  2934. 
freight:    aflreightment:    freight    which    might    have    been    earned:    cargo 

partly  loaded:   contract  for  freight:  cargo  ready,  etc.,  §  2935. 
freight:    abandonment:    constructive    total    loss:    "free    from    partial   loss 

and  particular  average:"  expenses  of  transshipment,  §  2942a. 
freight  valued:   accounting  for  freight  as  salvage:   goods  of  assured  and 

other  shippers  on  board,  §  2981. 
time:   ultimate  state  of  facts  when  action  brought  controls  in  England  as 

to  abandonment,  §  2945. 
time:  state  of  facts  existing  at  time  of  abandonment  controls  here,  §  2946. 
total  cannot  be  changed  into  a  partial  loss  by  acts  of  assurer  after  aban- 
donment, §  2947. 
recovery  or  restoration  of  property  or  indemnity  received  before  abandon- 
ment, §  2948. 
abanddhment  has  reference  to  property  at  risk  at  time,  §  2955. 
effect  of  parting  with  interest,  §  2956. 
abandonment    to    second    or    diflferent    insurers:     salvage    apportionment, 

§  2957. 
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cargo  and  profits  insured  separately:  double  abandonment,  §  2958. 
voyage  defeated,  or  loss  caused  by  a  jieril  not  insured  against,  §  2959. 
voyage,  abandonment  of.     See  Change  of  Voyage, 
notice  and  i)roof  of  abandonment  necessary:   object  and  purpose  of  notice: 

how  far  claim  for  total  loss  implies  abandonment,  §  2960. 
abandonment    and    constructive    total    loss:    reinsurance:    notice:    "pay   as 

may  be  paid:"  compromise,  §  2900a. 
time:   assured  must  not  await  results:   must  abandon  in  reasonable  time, 

§   2961. 
time:  where  property  would  perisli  before  notice  could  be  received,  §  2962. 
time:  what  constitutes  reasonable  time.  §  2963. 
time:  what  is  not  reasonable  time,  §  2964. 
time:    how   far  notice   in   reasonable   time  afl'ected  by   available  means   of 

speedy  communication,  §  2965. 
time:  abandonment  by  mortgagee:  reasonable  time,  §  2966. 
time:   effect  of  stipulation  as  to  time  of  abandonment  or  agreement  keep- 
ing right  in  abeyance,  §  ^967. 
time:   how  far  delaj'  afl'ected  by  fact  that  assurer  not  prejudiced  therebv, 

§  2968. 
loss  total  at  date  of  abandonment:  revival  of  right  to  abandon,  §  2969. 
advice    of    loss:    necessary   source   and   means    of    information    authorizing 

notice,  §  2970. 
advice  of  loss:  character  of  the  information:  actual  state  of  facts,  §  2971. 
not  validated  by  subsequent  events:    new  abandonment,  §  2972. 
sufficient  grounds  and  true  causes  must  be  assigned,  §  2973. 
sufficiency:   though  wrong  cause  assigned  may  recover  actual  loss,  §  2974. 
sufficient  cause    stated:    noncommunication   of   additional   causes   or  of   all 

causes,  §  2975. 
sufficiency  of  abandonment  and  cases,  §  2976. 
sufficiency   of   abandonment:    subject   matter   clearly  indicated  though  not 

expressly  named:    "advances  on  board,"   §  2977. 
sufficiency:    abandonment   must  be  positive,   absolute,   and  unconditional: 

assured's  acts  of  ownership:   form  immaterial  and  writing  unnecessary, 

§  2978. 
title:   how  far  abandoimient  transfers,  §  2979. 
liens,  encumbrances,  contracts  with  third  persons,  charges,  expenses,  and 

liabilities  arising  from  abandonment,  §  2980. 
when  assured's  possession  has  never  been  parted  with:   salvors  as  agents 

of  assured:  abandonment,  §  2982. 
English  registry  acts:  vesting  of  title  to  ship,  §  2983. 
sails,   etc.,   saved,    not   a   fund   in   assured's   hands   to   defray  expenses   of 

getting  off  stranded  vessel,  §  2984. 
acceptance  binds  both  parties,  §  2985. 

acceptance  under  circumstances  of  doubt  as  to  right  to  abandon,  §  2986. 
acceptance  implied:   taking  possession  of  vessel,  §  2987. 
stipulation    to    recover    and    repair    vessel:    duty   of   assured   and   assurer: 

abandonment:   implied  acceptance,  §  2987a. 
acceptance:   constructive  acceptance  regardless  of  fifty  per  cent  total  loss 

rule,   §   2988. 
acceptance:  acquiring  and  holding  title  under  distinct  right  not  an  accept- 
ance, §  2989. 
acceptance:    what  acts  of  assurer  by  his  agent  do  and  do  not  constitute 

acceptance,  §  2990. 
acceptance:    merely  taking   possession  of   vessel  and  deficiency   in  repairs 

as  affecting  acceptance,  §  2991. 
acceptance:    assurer    not    bound    to    refuse    acceptance:    silence:    cases    of 

nonacccptance,  §  2992. 
acceptance:    abandorment  validly  made   continuing  though  acceptance  re- 
fused, §  2993. 
acceptance:  retroactive  effect  of  abandonment  and  acceptance,  §  2994. 

6351 


INDEX 

ABANDONMENT  AND  TOTAL  LOSS— continued. 

juveptanoe:    etlect    upon    ussureil's    riglits    and    assurer's    liability    of    non- 
acceptance:  disclaimer  of  interest  in  salvage,  §  2y!)5. 

acceptance:   agency  or  trusteeship  of  assured,  g  3117. 

abandonment:   non-waiver  clause,  g  3017a. 

arrests,   restraints,   and   detainnu'nts:    embargo,   etc.,   §   2i)!)(). 

declaration  of  war  as  "restraints"  of  jJrii't^es,  etc.:    abandonment:    loss  of 
■adventure:"  goods  remaining  in  asaured's  posseasion,  §  29y0a. 

bloclvade,  §  2!tl)7. 

freight:  stipulation  not  to  abandon  in  case  of  blockade,  §  2!)!)8. 

capture,  tianger,  detention,  etc.:    imminent  danger:    how   far  al)andonmcnt 
justilied,  g  2)I9!). 

same  subject:  acceptance  of  cargo  at  another  port  by  consignee,  §  3000. 

capture  after  right  to  abandonment  accrues:  right  taken  away  by,  §  3001. 

capture,  how   far  restrained  by  stipulations,  §  3002. 

capture  and  seizure,  g  3003. 

recapture:   abandonment,  §  3004. 

capture  and  recapture:    vessel  and  cargo  held  as  security:   expensivfe  and 
doubtful  litigation  necessary  to  recover,  §  3005. 

jettison  contribution  need  not  be  lirst  demanded,  §  3006. 

stranding:  submersion:  abandonment,  §  3007. 

lifty   \)vi-  cent  rule  and  repairs,  §  3008. 

extreme  and  imminent  danger  of  destruction,  §  3009. 

freiglit:    fraudulent    and    designed    exposure    to    peril    distinguished    from 
mere  negligence  of  master  and  mariners,  §  3010. 

vessel   deserted   by    mariners   because   of   inability   to   extricate   her   from 
peril,  or  in  case  of  wrecking,  or  to  save  lives,  etc.,  §  3011. 

place  of  peril  may  enhance  probability  of  total  loss,  §  3012. 

arrival  of  ship:  continuation  of  risk:  completion  of  voyage:  ship  on  arrival 
not  worth  repairing,  or  repairs  exceeding  fifty  per  cent:   freight,  §  3013. 

arrival  of  part  of  goods:  fifty  per  cent  rule  in  such  case,  §  3014. 

loss  or  retardation  of  voyage:  ship,  cargo  and  freight,  §  3015. 

total,  subsequent  to  partial,  loss,  §  3010. 

waiver  of  abandonment,  purchase  by  assured,  etc.,  §  3017. 

waiver:    revocation   and   estoppel:    insured  and  insurer  generally:    miscel- 
laneous cases,  §  301S. 

abandonment  after  repairs  by  assured,  §  3042. 

lifty  per  cent  rule,  §§  3061-3077,  3104. 

test  of  constructive  total  loss:   whether  value  of  wreck  may  be  included: 
cost  of  repairs:  effect  of  English  statute,  §  3076a. 

recalking  and  recoppering  exceeding  vessel's  repaired  value,   §  3083. 

allowance  for  custody  of  ship  during  repairs,  §  3102. 

where   repairs   place    vessel   though   unsound   in   same   condition:    abandon- 
ment, §  3105. 

master's  agency:  abandonment,  §§  634,  3115,  3116. 

master's  inability  to  communicate  with  owners'  abandonment,  §  3118. 

master's  inability  to  obtain  funds:   abandonment,  §  3118. 

sale  after  abandonment,  §  3121. 

when  abandonment  justified  by  sale,  §  3122. 

when  abandonment  necessary  to  recover  total  loss:  sale,  §  3123. 

abandonment  and  illegal  sale  confers  no  rights,  §  3127. 

assurer's  refusal  to  pay  bottomry  bond  for  repairs,  §  3132. 

cargo  owner  liable  for  contribution,  §  3443. 

deductions  in  ascertaining:   contribution  by  cargo,  §  3108. 

abandonment  as  related  to  subrogation,  §  3538. 

acceptance:  mortgagor:  subrogation,  §  3538. 

subrof^ation :   abandonment:   equities  under  carrier's  contract,  §  3547. 

abandonment,  etc.:   .Marine  Insurance  Act,  Appdx.  C,  sees.  55-63. 
included  and  excluded  losses,  Appdx.  C,  sec.  55. 
partial  and  total  loss,  Appdx.  C,  sec.  56. 
actual  total  loss,  Appdx.  C,  sec.  57. 
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missing  ship,  Appdx.  C,  sec.  58. 
ett'ect  of  transsliipment,  etc.,  Appdx.  C,  sec.  59. 
destructive  total  loss  defined,  Appdx.  C,  sec.  60. 
ertcct  of  constructive  total  loss,  Appdx.  C,  sec.  61. 
notice  of  abandonment,  Appdx.  C,  sec.  62. 
efiect  of  abandonment.  Appdx.  C.  sec.  63. 
ABANDONMENT    OF    SUIT,    and    bringing    another;    limitation    clauses    for 

suing,   §   3204. 
ABATEMENT  of  action  brought  before  time  limit  for  suing,  §  3182. 

plea  in,  §  361)2. 
ABORTION— public  policy,  §  2731. 

illegal  acts  of  assui'ed,  §  2851. 

using  drugs:  death:  proximate  cause,  §  2833. 

inquiry  concerning  "abortions,"  §  1987a. 
ABSENCE  of  assured  as  excuse  for  nonpayment  premiums,  etc.,  §  1352. 

of  defendant:  inabilitj'  to  serve  summons:  time  limit  for  suing,  §  3215. 
"ABSENT  BROTHER"  as  beneficiarv.  §  763. 

ABSOLUTE  INTEREST— owner  of,' in  property:   insurable  interest  of,  §  994. 
ABSOLUTE  TOTAL  LOSS— cattle  jettisoned,  part  saved,  §  3441. 

See  Abandonment. 
ACCEPTANCE— may  be  conditional,  §  54. 

conditional:   telegraphic  agency,  §  61b. 

of  application  may  be  qualified,  §  56. 

qualified   by  binding  receipt,   §   56. 

risk  may  be  implied,  §  60. 

for  limited  period  with  right  to  reject,  §  54. 

to  what  extent  ofl'er  must  be  accepted,  §  55b. 

insurer  not  obligated  to  accept  proposal,  §  54. 

cargo:  open  policy:  risk  '"to  be  accepted,"  §  55. 

open  policy:    "property  on  board  vessel:"  indorsement  risk,  §  55. 

when  insurer  estopped  to  claim  policy  not  accepted,  §  55. 

mere  intention  to  accept,  insufficient,  §   55a. 

where  agent  frames  application:  agent's  knowledge,  §  55b. 

whether  acceptance  shoidd  be  communicated  to  proposer,  §  55d. 

of  application:   agreement  of  agent  as  to,  §  61a. 

agent's  agreement  that  application  or  certificate  binding,  §  61b. 

proposal   and:    telegraphic   agency,   §   62b. 

reference  to  slip  or  covering  note  to  show,  §  66. 

applicant's  option  to  accept  or  reject  policy,  §  66d. 

where  applicant  receives  policy  for  examination,  §  G6e. 

to  what  extent  acceptance  must  accord  with  terms  of  application,  §  55b. 

where  policy  does  not  conform  with  application,  §  56. 

must  not  difier  from  proposal,  §  63. 

bv  applicant  not  required  where  policy  does  not  conform  with  application, 
'  §  66f. 

when  applicant   not  bound  to  accept  policy,   §   66f. 

where  policy  does  not  conform  to  application:   neglect  to  read,  §  66g. 

by  insured  father  for  infant  beneficiaries,  §  66j. 

of  policy  by  insured  completes  contract,  §  66a, 

approval  under  agreement,  §  66h. 

of  policy  after  loss,  too  late,  §  70.    ' 

written  on  books:   condition  precedent,  §  70. 

when  place  of  mailing  is  place  of  contract,  §  231. 

overdue  premiums  and  assessments,  §§  1364,  1365. 

overdue  ])reiiiium:   unconditional  offer  to:   tender,  §  1366. 

when  conditional  of  overdue  premiums,  etc.,  §  1367, 

of  pro})osition  to  cancel  must  be  of  the  whole,  §  1652. 

consignee's  riglit  to  inspect  goods  before,  §  2815. 

See  Abandonment:  Ajiplication;  Contract;  Court;  Jury;  Policy;  Risk. 
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ACCIDENT— iiisiirancp,  origin  of,  g  viii. 

(lolined,  §  0. 

insuranoe  ileUiuHl,  ji  S. 

insurance  statutes  as  to.  S  x- 

or  injury  to  others:   indemnity   iiisuraiK-e:   statutes,  §  x, 

to  sprinklers,   innni>s,  ete. :    statutes,   S  x. 

to  sprinklers,  puni)>s,  ete.:    note,  S   (i. 

"casualty"  insurance  ilistinjiuisiied,  >?§  ^<  2862. 

insurance  when  does  not  cover  injury  to  others  b}'  automobiles.  §  S 

insurance  may  include  live  stock,  note,  §  8. 

insurance  covers  elevator  ])oiicies,  5;  8. 

insurance  covers  horse  and  vehicle  policies,  §  8. 

insurance  covers  liability  ])olicies.  §  S. 

nature  of,  under  employees'  liability  insurance,  §  9a. 

•policy,  construction:  {jeneral  provision  not  referred  to  in  separate,  inde- 
pendent paragraph,  nor  limited  by  prior  clause,  §  214a. 

insurance,  construction  in  favor  of  assured,  §  221b. 

policy,  under  -workmen's  compensation  act  of  England,  contra  proferentem, 
§  222c. 

insurance,  whether  policy  life  or  accident,  §  337b. 

insurance  wlien  does  not  include  life  insurance,  note,  §  8.  » 

insurance  wlien  resembles  life  insurance,  §  8. 

insurance  when  policy  is,  but  is  not  endowment  policy,  note,  §  10. 

insurance:   when  contract  industrial  insurance  and  not  accident,  §  7b. 

insurance,  industrial  insurance  with  provisions  as  to  accidental  death  is 
not,  §  337c. 

insiirance,  newspaper  comi)any  cannot  carry  on,  §  2535.  , 

insurance,  whether  news])a])er  contract  is:  ultra  vires,  §  337d. 

insurance  and  casualty  insurance:  employer's  liability  as  branch  of,  §  337e. 

insurance,  when  not  contract  of  indemnity,   §  27. 

to  animals:    insvu-ance  against  is  contract  of  indemnity,   §  27g. 

insurance  parol  contract,  §  31b. 

insurance  parol  contract  valid,  §  31b. 

insurance  comjiletior  of  contract:   proposal  or  application,  §  54. 

agreement  completed  or  incomplete  before  delivery  of  policy,  §^  103.  104, 
104a. 

policy:    reserved  right  and  mode  of  changing  beneficiary,   §   740c. 

policy:  application  to  unpaid  notes  of  amounts  due  for  claims  for  injuries, 
§   i235a. 

nonpayment  of  assessment  due  after  date  of,  §  1254. 

as  excuse  for  nonpayment  preniiiun,  assessment,  etc.,  §  1350. 

lapse  of  policy  by,  as  excuse  for  non-payment  premium,  etc.,  §  1352. 

concealment  arising  from.  §  1847. 

representations  made  through.  §§  1902,  1903. 

risks:   occupation:   representation  and  warranty,  §  2074. 

risk  on  lives  of  partners:   dissolution,  §  2281. 

violation  of  law.  §  2610. 

disease,  §§  2612,  2628-2630.  2864,  2878-2880. 

to  property:  loss  by  fire  excepted,  §  2633. 

disabling  ship:   chartered  freight:  losses,  §  2732. 

starch  dust  igniting,  causing  fire,  §  2772. 

from  fire;   liglitning,  note,  §  2790. 

personal  injiaries  to  several  by  one  cause,  §  2802. 

hernia:    surgical  opcrati(,n:    death:   proximate  cause,  §  2833. 

death:  proximate  cause,  <;  283.J. 

negligence,  §§  2845,  2846. 

to  property:    automatic  sprinkler:   negligence.  §  2846a. 

to  property:    negligence:   duty  to  save  and  j)reserve  property,  g  2846b. 

risk  and  loss  in  accident  insurance:   generally,  5;  2862. 

defined:  distinction  between  accidental  death  and  accidental  means,  §  2863. 
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what  constitutes  an  accident:  cases,  §§  2S64,  2866. 

when   presumption  against   suicide,   §   2865. 

Avhat  does  not  constitute  accident:  cases,  §  2866. 

ticket  to  travelers:   construction,  §  2867. 

where  beneficiary  also  is  insured:   supplementary  policy:  '"Beneficiary  Sup- 

l^lement:"  original  principal  sum,  §  2871a. 
time  limit  for  suing,  §  3192. 
notice  and  proofs,  §§  328.3,  3284,  3311. 
total  disability  and  death:   proof  of  death,  §  3284. 
insurance,  notice  and  proof  of  loss,  §  3333b. 
date  of  in  proofs:   conclusiveness  of,  §  3319. 
full  particulars  of,  §§  3334,  333.5. 
liability  limited,  damages,  §  3462. 
right  to  make  post  mortem:  exhumation,  §  3491. 
post  mortem:   exhumation,  §§  3491,  3504. 
relief  in  equity,  §  3511. 
insurance,  accident  policy  without  stipulation  for  svibrogation:   negligence, 

etc.,  of  another,  §  3579a. 
insiu-ance,  evidence:    generally,   §  3791. 
See  Risks  and  Losses;    Excepted  Risks  and  Losses:   Statutes:   Total  Loss  and 

Total  Disability. 
ACCIDENT:  SPECL\L  RISKS  AND  LOSSES:  . 

locomotive  engineer  may  be  protected  by  general  ticket  cover mg  accidents 

to  travelers:  construction:  intent  of  parties,  §  2867. 
against  accidental  injuries  which  shall  not  be  fatal:  computation  of  time: 

construction,  g   2868.  .  ,     •     ■ 

accident  to  employee  in  performance  of  services  or  while  doing  acts  inci- 
dent to  employment,  §  2869. 
occupation  of  insured:  loss  of  time:  change  of  occupation,  §  2870. 
accident    while    boarding   moving    conveyance:    commencing    or    continuing 

travels,   §   2871. 
insurance  beneficiary  also  insured:   double  indemnity,  etc.,  §  2S71a. 
walking  as  part   of  a   continuous  journey   to   make  necessary  connections 

while  traveling  by   public  or  private  conveyance,  §  2872. 
traveler    not    bound'  to    remain    inside    cars    stopping    several    minutes    at 

intermediate   stations,   §   2873. 
accident    while    doing    necessary    act    as    passenger    at   time    ot    completion 

of  journey,  §  2874. 
accident    after   completion   of   travel  .as   passenger   on   public   conveyance, 

§   2875.  .  ,    ,  .     ^        .      - 

walking  not  for  purpose  of  making  traveling  connections,  but  to  terminate 

journey  after  leaving  public  conveyance,  §  2876.  ^^ 

riding    in    automobile,    taxicab,    or.  carriage,    as    "public    conveyance      tor 

passenger   service:    common   carrier,    §   2876b. 
taking  poison  or  an  overdose  of  medicine,  §  2877. 
character   of   death,   whether   accident,   or   disease   caused  by  contact  with 

•■bacilli."   putrid    matter,   etc.:    malignant   pustule:    inoculation  of  virus: 

blood  ])oisoiiing,  §  2878. 
disease    causing   death    "directly    or   jointly    with   such    accidental    injury," 

.§  2879. 
when  death  is  from,  and  not  by  disease,  §  2879a. 
where  death  is  not  from  accident  but  by  disease,  §  2880. 
asphyxiation  caused  by  the  action  of  water  or  inhaling  gases,  §  2881. 
injury    or    death    inflicted    by    felonious   acts    of    another    or    inflicted   by 

wrongdoer,   §   2882. 
insurance  various  instances:   special  risks  and  losses  in,  §  2885b. 
ACCIDENTAL-  injuries:  total  disability:  by-laws:  change  of,  §  379g. 
or  unintentional  self -killing,  Is  2639.  ^^ 
ignition  of  .soot  in  chimney:   lire.  §  2779. 
shooting:   tetanus:  death:  proximate  cause,  §  2833. 
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ACCIDENTAL— continued. 

i<;ni(ion  of  soot:   ]»roxiniatc  cause,  §  2833. 

injury,  «;§  283:5.  2837. 

dentil,   "not    the   result   of    asaured's   own    vicious   conduct:'.'   assiiult   upon 
oflicers:    j)roxi unite  cause,  §  2837a. 

death  and  incidental  means  distinjj;uished,  S  28(53. 

See  Accident. 
ACCDRO  AND  SATISFACTION.  eoini)roniise  or  settlement,  release,  §  3465a. 
ACCOrXTlNC! — when  iinnecessary:  tontine  policy,  note,  §  ll. 

equity:    tontine  jiolicy.  Jij?  30it.  3r)18. 

of  vendor  to  vendee  for  insurance  money,  §  3525. 

partnership  funds:    equity.  S  3r)30. 

bill   for,   S   3(1!)4. 

rij^lit  to  an   accountinfi.     See  Kquitv. 
ACCOUNT  OF  STOCK     not  continuin-;  "warranty,  §  1988. 
ACCOl'NTS— Ix'tween  a<ient  and  assurer:  ])aynu>nt  of  loss.  §  677. 

evidences  and  securities  of  jiroperty:   description,  !?  1705. 

merchandise  accomits:   inventory.  §  108!). 

settled  nionllily:  jjiniranty  against  end)ezzlement,  §  1900. 

examination  of:  what  is  sullicient  conii)lianee:  guaranty  insurance,  §  2002a, 
subd.  (f)-(h). 

keeping  of  books  of  in  iron  safe,  §  2063. 

insurance  of.  §  2516. 

books  of.  etc.:   proofs  of  loss,  §§  3331,  33.32. 

.See    ^Merchandise;    Particular   Account. 
ACIDS— deck  load,  note,  §  3410. 
ACTION— generally,  note,  S  8K2. 

when  first  a  question  where  should  be  tried,  §  i. 

at  law  and  not  in  equity:   right  to  have  policy  issued,  §  31c. 

at  law:  remedy:   whore  policy  not  issued,  §  36. 

nuiy  be  had  on  memoiandum  of  insurance,  §  65. 

when   none  will  lie  on   incMnorandniii,  t;   65. 

when  not   maintainable  if  iiremiuMi   not  ])i'epaid.  §  70. 

recovery  against  reinsurer,  >;  124. 

time  limit  for  suing:   reinsuraiice.  §  126. 

against   reinsurer:    rights   of   original    insured:    same,   mutual  benefit,  etc., 
societies:   same,  Lloyds,  §§  135-1 35c. 

against  reinsurer:   rights  of  original  insured,  §  135. 

against  reinsurer:   Avhen   may  be  brought,  §  135. 

for  fraud  of  directors:   reinsurance,  §  136a. 

right  of  in  members  of  shipping  eluba  or  associations,  §  178. 

accounting:    tontine  policy:   equity,  §  ;>()0. 

dissfdution  of  coni])any,  !?  327. 

or  suits,  removal  of  to  federal  courts,  §  328. 

by  and  against,  individuals,  associations,  and  Lloyds'  note,  §  3351. 

receiver  to  recover  assessments:   laches,  §  514. 

time  limit  for  bringing:   waiver:   agent's  power,  §  602. 

agent  in  own  name,  policy  "for  wlioni  it  may  concern,"  §  619. 

del  credere  agent,  §  622. 

del  credere  agent,  wlio  ))ays  loss,  §  (i77. 

against  receiver,  by  agent.  S  705. 

against  companv  by  average  adjusters.  §  706. 

agent's  bond.  §^   708,  700. 

agent's  bond:    laches   of   principal:    notilication   of  sureties,   §   709. 

agent's  bond:   piior  defaults.  §  710. 

local  agent's  boiul.  ?  711. 

against  agents  of  foreign  company  acting  without  license,  §  713. 

agent  in  own  nanu-  insuring  for  whom  it  may  concern,  §  720. 

fund  cannot  he  garnished:   benefit  society,  §  873. 

beneficiary  may  sue  on  p(dicy,  §  875. 

representative  of  beiu'ficiary  against  administrator  for  proceeds,  §  876. 
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ACTION — continued. 

when  executor  may  sue,  §  Olo. 

tender  of  preniiuuis  as  prerecjiiisite,  §  1128. 

at  law  on  policies:    bill  to  restrain,  §  114o. 

recovery  out  of  indemnity  fund  by  assured,  note,  §  1182. 

revival  of  policy  where  siurender  fraudulently  obtained:  tender  of  prem- 
iums, §  1322. 

notes:   waiver  of  forfeiture,  §  1370. 

rescission  of  contract  and  return  of  premiums  when  not  maintainable, 
§  140S. 

return  of  premium:    when  not  maintainable,  §   1408. 

money  had  and  received:  recovery  back  of  premiums,  §  1-109. 

who  may  recover  back  premiums,  g§  1428,  142!J. 

assured  in  own  name  after  bankruptcy,  for  return  of  premium,  §  1420. 

assumpsit  to  recover  back  money  for  which  no  benelit  received,  §  1430. 

for  breach  of  agreement  to  surrender  and  cancel  lost  policy,  §  1637a. 

mere  institution  of  proceeding  in  insolvency,  eftect  as  to  cancellation, 
§  1644. 

assured's  rights 'Avhcre   [jolicy  Avrongfully  canceled  or  terminated,  §   1659. 

recovery  premiums  paid  where  contract  wrongfully  terminated,  §  1659. 

mortgagor  on  policy,  g  2305. 

assignee  in  own  name,  note,  §  2305. 

assignor  intoxicated  when  policy  assigned,  §  2306. 

person  holding  Mre  policy  as  collateral,  §  2315. 

stipulations  limiting  place  of  bringing,  §  2519. 

stipulation  not  to  bring  except  against  certain  attorney,  void,  note,  §  2531. 

condition  precedent  to  unuer  employer's  liability,  §  2800. 

against  insurer  under  employer's  liability:    when  right  of  accrues,  §  2800, 

siibd.  (g).  ,  ,.  J  ,  •     • 

by   assurer  against   third   persons  whose   negligence  caused  employee  s  m- 

'  jury:  employer's  liability,  §  2800,  subd.  (x). 
refusal  to  insure,  §  2852. 
may  be  on  policy  and  not  for  failure  to  prosecute  and  complete  repairs, 

etc.,  §  3163. 
damages  for  unreasonable  delay  in  rebuilding,  etc.,  §  3163. 
does  not  lie  for  loss  on  refusal  to  permit  repairs,  etc.,  §  3164. 
may  lie  for  loss  though  assurers  rebuild,  §  3164. 
injunction:   rebuilding.  §  3172. 
assurer  against  building  contractor,  §  3173. 
.     jnematurely  brought,  §  3181. 

premature  :"^  time  limit  for  suing,  §  3185. 

right  of  accrues  when:  life,  g  3186. 

when  commenced:  time  limit  for  suing,  §§  3187,  3203. 

based  on  adjustment:  new  agreement,  §  3208. 

commencement    of:    defendant    not    accessible    to    service:    time    limit    for 

suing,  §  3215. 
alias  writ:  new  action:  time  limit  for  suing,  §  3215. 

new  action:    substitution  of  parties  after  time  limit  for  suing,  §  3218. 
commenced   in   wrong  name:    substitution   of   new   parties:    time  limit  for 

suing,  §  3218. 
cause  of  arising  in  another  state:   time  limit  for  suing,  §  ^224. 
not  discharged  by  appraisement,  §  3231. 
as  atlected  by  arbitration  and  award,  §§  3232-3237,  3240,  3248,  32d0,  32o2, 

3254  3256,  3258-3260,  3263,  3264. 
for  loss,  when  proper  instead  of  action  for  award,  _§§  3248,  32o0. 
commencement  of:  limitation  clause:  award,  §  3254. 
may  be  commenced  at  once  on  refusal  to  arbitrate,  §  3255. 
barred  by  insured's  refusal  to  arbitrate,  §  3256. 
award  set  aside,  §  3262. 

notice  and  proofs  of  loss:  condition  precedent,  §§  32 1 5,  3280-3282. 
in  rem  by  creditor,  §  3303. 
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AL'TION — loiitinucd. 

piDots  of  loss,  when  coiulit  ion  lUd'edoiil   to,  5?  ;?.'51,'5. 

oertiiii-ate  of  "nearest"  niagistratc  or  notary  prerequisite  to,  §  3325. 

))artii.ilar  account  on  oath,  condition   i)rece(hnt,  §  lilVM). 

prod.ution  of  invoices,  etc.:   condition  prececU'ut,   g  3331. 

ooinnicnced;   false  s\\earin<;-  thereafter.  S  3344. 

coiitract   after  adjustment  io  pay.  !^  338.'). 

waiter  bv  oiler  to  jiay  of  time  limit  for  suinj^,  4)  3387. 

shipowner  for  proportion  of  avcraj?c  charges  for  wages  of  crew,  g  3427. 

contribution:  lies  before  resorting  to:  wiio  contribute,  §  3441. 

salvors:   cost  of:   general  average,  t?  3441. 

salvage  for  lives  of  passengers,  note,  §  3442. 

against  master  for  neglect  of  duty:   average  adjustment,  §  3443. 

promise  of  insurer  to  pay  deficiency  on  sale,  S  3454. 

against  carrier  for  negligence:   loss  by  lire:  damages,  §  3454. 

danuiges  on  refusal  to  levy  assessment,  g  34U3. 

nmnner  of  bringing  fixed  by  statute,  §  3468. 

assumpsit.  §  3-170. 

debt,  §  3470. 

covenant,  §  3470. 

assignee  of  claim,  §  3485. 

duration  of  risk  not  sjiecilicd,  §  3485. 

return  of  premiums:    life,  §  3485. 

renewal  policies,  §  3485. 

evidence  of  funds  to  pay  loss,  §  3485. 

may  be  brought  without  waiting  for  adjustment  of  average,  §  3485. 

arbitration:  rebuilding,  §  3485. 

benelits  accruing  after  suit  brought.  §  3485. 

assignee  against  assignor  of  void  policy,  §  3485. 

surrender  of  policy  prior  to,  §  3485. 

premiums  earned  prior  to  default,  §  3487. 

against  carrier,  §  3490.  . 

against    shipowners   by   insurers  on  payment   to  agents   making  advances, 

''g   3490. 
damages:   expulsion  of  member,  §  3520^ 
assignment  by  receiver  or  assignee,  §  3592. 
receiver:   collection  of  assets,  §  3593. 
distribution  of  funds,  §  3598. 
consolidation  of,  g  3707. 

includes  counterclaim  and  set-ofl",  Appdx.  C,  sec.  90.  ■ 
b^  a^ent.     See  Agents.  Riahts  and  Remedies. 
See  Adju'stment:  Award:  Equity;  Limitation  Clauses  affecting  Actions;  Rights 

and   Remedies;    Parties;    Pleading  and   Practice. 
A.CT  OF  GOD — as  excuse  for  nonpayment  premiums,  assessments,  etc.,  g  1350. 
ACTOR'S  LIFE— insurable  interest  in,  g  1058. 
"ACTUAL"  TOTAL  LOSS  only.     See  Abandonment. 

"disbursement"  policy,  g  2937a. 
\D1)IT10X\L  IXSURA>vCE.     See  Other  or  Double  and  Over  Insurance. 
ADDITIOX'OF  AVERAGES— §g  2703,  2711,  2712,  2714. 
\DDIT1()X  OF  LOSSES.     See  Aggregation  of  Losses;  Damages. 
\dDITI()X  of  SALVA(;E  charges— estimation  of  repairs,  g  3096. 
M^DITIOXS  AXD  COXXECTED  STRUCTURES—description,  g  1739. 
ADDll  lOXS  AXD  DEDUCTIONS.     See  Adjustment;  Damages. 
.\.1)JUSTER— [>ower  to  delegate  authority,  g  396. 

when  not  agent  of  foreign  company  under  statute,  g  416. 
rights  of  though  acting  for  unlicensed  company,  §  714. 
waiver  bv  acts  of:  proofs  of  loss  or  death,  g§  584,  584a. 
waiver  of  proofs  of  loss,  gg  3355,  3357,  3362.  3385,  3391. 
waiver:  insurer's  right  of  subrogation,  g  3583a. 
rules  of  practice  of  associations  of  average  adjusters,  Appdx.  D. 
See  Agen's;  Average  Adjusters;  Waiver. 
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ADJUSTMENT,  DAMAGES;   MEASURE  OF  DAMAGES— .lamages  of  insured 
under  standard  fire  policy  not  diminished  by  collateral  contracts,  §  24a. 

agreement  for  insurance:   damages,  §  38. 

equity  will  not  decree  damages  when  specific  performance  refused,   §  41c. 

adjustment    agreements    to    make    prompt    payments    and    of    another    in- 
surer, distinguished  from  reinsurance,  §   112. 

adjustment:     expenses:    recovery    or    deduction    of:    recovery    induced    by 
fraud:   reinsurance,  §  136c. 

adjustment:     measure    of    indemnity:     suit    against    reinsurer:     rights    of 
original  insured,   §§  135-135c. 

damages  recovered  from  shipowners:    subrogation  of  reinsurer,' §•  136c. 

partial  loss:   adjustment  of,  in  valued  policies,  §  164. 

adjustment  of  claim  on* forfeited  policy:    lex  loci,  §  231h. 

usage:  eff'ect  of  upon  adjustment,  §  250. 

usage  of  other  places:  adjustment,  §  255. 

agreement  to  adjust  made  by  agent:  waiver  of  forfeiture,  §  397. 

when  clerk  has  authority  to  adjust  loss,  §  409. 

claims:  negotiation  of  drafts  by  agent:  adjustment,  §  453. 

agents'  acts:  adjustment:  ratification,  §  462. 

agent:    adjustment  by:    how   far  binding  on  insurer,  §  586. 

agent:   adjustment  by,  §  595. 

agent  of  insured:  adjustment  by,  §  632. 

liability  of  agent  neglecting  to  follow  instructions,  §  665. 

liability  of  agent,  when  directed  to  insure  and  fails,  §  669. 

agent:  duty  of,  as  to  adjustment,  §  676. 

adjustment:    agents'   actions  for  damages  for  anticipatory  breach  of  con- 
tract, §§  705a,  705b. 

release  of  company  from  damages:  railroad  relief  association:   when  bene- 
ficiary may  not  recover,  §  868. 

measure  of  damages:  refusal  to  issue  paid-up  policy,  §  1195. 

waiver  of  forfeitiu'e  by  adjustment,  §  1378. 

total  loss  of  part  of  cargo,  §  2710. 

excepted  liability  for  damages  unless  caused  by  negligence  of  ship,  §  2673. 

partial  loss:  aggregation  of  losses  to  make  percentage,  §  2701. 

"loss  or  average"  under  specified  per  cent:  expense  of  repairs,  §  2702. 

payment  damages  on  collision  to  owner  of  other  vessel;  recovery,  §  2703. 

aggregation  of  successive  losses;  average;   §§  2703.  2711,  2712. 

partial  loss:    value  of  whole  cargo  at  risk  and  not   of  whole  cargo  forms 
basis  of  percentage,  §  2704. 

"each  package  subject  to  its  own  average,"  etc.:  se])arately  valued.  §  2705. 

"average  payable  on  the  whole  or  on  each  as  if  separately  insured,"  S  2705. 

where  each  jtackage,  etc.,  separately  valued:    marine  risk.  §§  2705-2709.^ 

"averages    recoverable    on    each    package    separately    or    on    the    whole": 
damags,  §  2706. 

liability  for  total  loss  of  specific  goods:  marine,  §  2710. 

liability  limited  to  invoice  value,  §  2713. 

aggregation  of  particular  and  general  average  losses,  §  2714. 

general  average:   charges  not  included  in  partial  loss,  §  2714. 

aggregation  of  losses  by  jettison  and  salvage  expenses,  §  2715. 

agreement  as  to  salvage  and  expenses:  partial  loss,  S  2716. 

expen.ses  incurred  in  ascertaining  and  proving  loss,  §  2717. 

expenses  of  surveys:   certificates,  protest  and  adjustment.  §  2717. 

what  charges  and  "expenses  nuiy  be  added:  .average,  §J2717. 

expenses  incurred  to  recover  articles  totally  lost,  §  2717. 

expenses  reasonably  incurred  in  saving  property:   average,  §  2717. 

expense  of  adjustment  damages,  §  2717. 

exception  of  loss  under  specified  i)orccntage:   other  insurers,  §  2718. 

salvage  ami  agent's  exjienses:    other  insurers,   ^  2718. 

whether  ^.icniiiMiis  .sliould  be  deducted:    average,  §  2720, 

expenses  of  defending  claim:    collision,  §  2755, 

collisinii:  damages,  §  2755. 
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ADJL'S'OIENT,  DAMAGES,  ETC.— continued, 
running  down  clause:  diunages,  4;  2754. 
expenses  necessitated  by  loss,  §  27G7. 

adjustment  and  settlement:  eUcct  of:  credit  <iuaranty,  tj  '2780,  subd.  (m). 
negligence:   recovery  from  railroad  although  insurance  paid,  §  2810. 
expense  of  removal  of  goods  in  case  of   threatened   lire,  S  2S11. 
expenses  under  sue  and  labor  clause,  g  2S1S. 

pro  rata  valuation  where  only  part  of  freight  at  risk:  adjustment,  §  2906. 
measure  of  damages:   valued  i)olicy  laws,  §  ;5027. 
measure  of  damages:  "wholly  dcsliroyed,"  §  3021J. 
partial   loss,   adjustment  as   of   a:    cost  of   repairs   exceeding   half    vessel's 

value:  one-third  new,  §  3077. 
general  average  items  of,  excluded,  §  3077. 

particular    average:    adjustment:    one-third    new,    <jg    ;)n7.S,    3104. 
form  of  stipulation  as  to  adjustment:   marine,  note,  §  3082. 
recalking  and  recoppering  exiiceding  vesscrs  repaired  value,  §  3083. 
general  average  and  marine  interest,  §  3095. 
repairs:   salvage  charges:  adjustment,  §  3090. 

expenses  of  temporary  repairs:   general  and  particular  refjairs,  §  3097. 
loss  of  goods  by  jettison:  iifty  per  cent  rule,  §  3101. 
allowance  for  custody  of  ship  during  repairs,  §  3102. 
depreciation   in   ship's   value   when   added  to   cost  of   repaira:    adjustment, 

§  3103. 
averages,  adjustment  of:  one-third  new,  §  3104. 
expenses  of  survey  to  ascertain  cause  and  extent  of  loss,  §  3100. 
expenses  necessarily  incurred  preparatory  to  repairs  of  ship,  §  3107. 
expenses  of  raising  and  towing  sunken  vessel,  tj  3107. 
expenses  of  raising  submerged  vessel:  deductions,  §  3108. 
commissions  and  disbursements  for  repairs,  §  3109. 
expenses  of  survey  in  home  port  after  repairs,  §  3109. 
.  premium  and  fifty  per  cent  rule,  §  3110. 
expenses  of  repairs  abroad  over  home  cost,  §  3111. 
delay  in  rebuilding:   character  of  repairs  affected  bv  ordinance:   damages, 

§  3154. 
insurer's   liability:    costs   and   damages:    delay   of   in   repairing:    injury  to 

building  by  weather,  §  3161. 
neglect  to  repair  or  rebuild:   damages:   statute,  §  3163. 
rebuilt  property  new  and  building  burned  old:  damages,  §  3163. 
increased  value  of  rebuilt  property  over  old:   damages:    statute,  §  3163. 
increased  value  of  building,  new  and  better  materials  used  in  repairs,  etc.: 

damages,  §  3163. 
imreasonable   delay   in    rebuilding:    failure   to   complete:    defective   work: 

damages,  §  3163. 
agreement  of  insurer  to  contribute  proportionate  share  of  expense,  §  3163. 
rentals  and  interest:   neglect  to  rebuild  or  repair.  §  3163. 
insurer  when  not  liable  for  rents  during  repairs,  etc.,  §  3163. 
measure  of  danuiges:  repairing  and  rebuilding:   value  of  propertj^,  §  3163. 
value:  repairs  by  assured:  deduction  of  from  indemnity,  §  3163. 
measure  of  damages:   repairing  or  rebuilding,  §  3163. 
against  one   of   several  insurers:    rebuilding,  etc.,  by  one:    damages:    con- 
tribution, §  3166. 
right  to  damages  as  affected  by  insolvency   of  some  of  several  insurers: 

rebuilding,  etc.,  §  3166. 
negotiations  for  adjustment;:  waiver  of  time  limit  for  suing,  §  3207. 
effect  of  adjustment:   time  limit  for  suing.  §  320S. 
adjustment    not    satisfactory:    condition    that    suit    be    brought    in    certain 

time,  §  3208. 
effect  of  adjustment:   time  limit  for  suing,  §  3208. 

new  promise  to  pay  waiver:   adjustment:   time  limit   for  suin*  S  3220. 
measure  of  damages:   totally  destroyed:    arbitration  and  award,  §  3241. 
waiver  by  adjustment  of  fraud  and  false  swearing,  §  3384. 
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waiver  by  adjustment  of  defenses,  §  3385. 
agreement  to  adjust  by  British  custom,  §  3421. 
amount  to  be  made  good  as  general  average,  §  3431. 

as  affected  by  general  average  clause  in  contract  of  affreightment,  §  3433. 
action  against  master  for  neglect  of  duty:    average  adjustment,  §  3443. 
master  to  cause  average  adjustment  made,  §  3443. 
settlement    includes    adjustment:    fifty   per   cent   of   goods   of   sound   value 

delivered,  §  3451. 
cost  of  storage  of  cargo,  §  3452. 

partial  loss:   adjustment  of:   goods  or  ])rofits,  §  S452. 
cost  of  surveys,  inspection  and  sale:  damages,  §  3452. 
salvage  loss:  policy  value  and  that  of  sale,  §  3452, 
ship's  value,  premium,  outfits,  etc.,  §  3452. 
premium  on  gold,  §  3452. 
expenses  of  storing  goods,  §  3452. 
policy  valuation:   marine,  §  3452. 
market  price,   §  3452. 
particular  average:   adjustment,  §  3452. 
loss  on  several  goods,  §  3452. 
expenses  of  ascertaining  loss,  §  3452. 
premium:   part  of  value  insured,  §  3452. 
prime  cost:  marine,  §  3452.' 
invoice  price:   market  price:  marine,  §  3452. 
partial  loss:  sale  of  cargo  in  foreign  port,  §  3452. 
total  loss:   deductions,  §  3455. 

deduction  of  bottomry  bond  from  loss  due  assignee,  §  3455. 
jury  to  fix  indemnity,  §  3455. 
]ury  to  consider  age  of  building,  §  3455. 
bottomry  bond:  value  of  to  be  deducted,  §  3455. 
valued  policy  on  freight:   damages:   deductions,  §  3455. 
deductions:  exchange:   duties,  §§  3455,  3456. 
whole  cargo  not  shipped:   deductions,  §  3455. 
creditors'  sale  of  wreck:   deduction  of  proceeds,  §  3455. 
deduction  of  two  per  cent,  §  3455. 

contract  right  to  deduct  premium  note  or  installments,  §  3456.    , 
deduction  of  assessments,  §  3456. 
deduction  of  value  of  notes  in  gold,  §  3456. 
duties  on  goods  stored  under  tariff,  §  3456. 
estimation  of  damages  in  foreign  currency,  §  3456. 
extraordinary  duties  on  goods  in  port,  §  3456. 
government  tax  on  goods  in  bond,  §  3456. 
commissions  of  assured:   open   policy.  §  3456. 
counsel  fees  recoverable:   setthment  induced  by  threats,  §  34u6. 
contract  right  to  deduct  balance  premium,  §  3456. 
compound  policies:   prorating  loss,  §  3457. 
interest  on  amount  of  loss,  §;?  3458,  3459. 
measure  of  damages:    proportionate  amounts:   limited  liabilities,  §§  3460- 

3462. 
where  several  items   insured,  §§  3461,  3462. 
law   of   place    or   termination    of   adventure   governs   adjustment:    general 

average,  §  3464. 
settlement  of  adjustment  in   foreign  ])ort,  §  3465. 
refusal  to  levy  assessments,  §  3473. 
member  exi)eiled  when  no  damages,  ?  3502. 
breach  of  contract  by  insolvency  of  insurers,  §  3595. 
measure  of  danuiges:   insolvency,  §  3505. 
death  claims:   basis  of  allowance:   insolvency,  §  3596. 
declaration:   averment  of  damage,  g  3678. 
excessive  damages:   j)ractice,  §  3718. 
defenses  after  adjustment  made,  S  3743. 
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I'vuli'iu'o:   adjui?tiin'iit  as;  of  aiiKuiiit  of  loss,  §  3771. 

initijiatioii   of  damaj;os:    evidciu'o  of  oaniiii<j;  of  boat,   §  3771. 

adjustiiient    of    claims,    etc.:    lUiroaii   of    War    Kisk    Jnsuraiu-o:    period    for 

iinal  adjustment,  Appdx.  A. 
adjustment.     See  Aygrej^atiou  of  Losses;  Ajjportionment;  C'.eneral  Average; 
•  lettison    and   Adjustment,   General   Avoraye;    York-Antwerp    Rules;    In- 
jury:   Settlement;    One-third   New,   §§   3077-30!)r). 
adjustment:   measure  of  damages  and  reeovery:   generally:  — 

stipulated    sum    measures,  liability   in   elevator    "use   and   occupancy" 

l)olicy,  §  27k. 
measure  of  damages:  building  destroyed,  §  3454. 

crews'  wages:  provisions  or  demurrage  during  detention  in  port,  §  3454. 
measure  of  damages:  diminution  in  ship's  \alue:  repairs,  §  3454. 
measure  of  damages:  loss  less  than  aggregate  of  policies,  -5  3454. 
sale  \>y  master  who  is  part  owner:  recovery,  §  3454. 
total  loss  by  lire:  new  and  old,  §  3455. 

ship  only  insured  by  owner  of  ship,  cargo  and  freight,  g  3454. 
cargo  entire,  no  recovery  for  separate  articles,  §  3454. 
measure  of  damages:   other  insurance,  §  3454. 

measure  of  damages:  negligence  of  railroad  company:  recovery,  §  3454. 
measure  of  damages  ^  livestock  injured  by  tornado,  §  34.54. 
measure  of  damages:  open  policy  on  freight:  total  loss,  §  3454. 
measure  of  damages:   failure  to  ell'ect  settlement,  «5  3454. 
measure  of  damages,  mortgagee,  §  3454. 

measure  of  damages:   open  policy,  vessel  lost:   damages,  §  3454. 
measm-e   of   damages:   recovery   of   larger   amount  than   statement  in 

proofs,  §  3454. 
measure  of  damages:  failure  to  deliver  paid-up  policy,  §  3454. 
measure  of  damages:  cargo  totally  lost:  open  policy,  §  3454. 
measure  of  damages:   broker  obtaining  invalid  insvu-ance,  §  3454. 
measure  of  damages:  refusal  to  issue  policj',  §  3454. 
measure  of  damages:   partial  loss  exceeding  amount  specified,  §  3454. 
measure  of  damages:   partial  loss,  §*;  3453,  3454. 
general  average:    law  of  ])lace  of  termination  of  adventure,  §  3464. 
measure  of  damages:  total  loss  of  goods  sliipped,  §  3454. 
invoice  price  of  goods:  open  policy;   damages,  §  3454. 
measure  of   damages  agreed   not  to  exceed  actiuil  cost   of  producing, 

§  34.54. 
general  average:  values,  §  3454. 
measure  of  damages:   patents,  §  3454. 

measure  of  damages:   market  value  of  goods:   fire,  §  3454. 
title  guaranty ;■  gromid  rents:   market  value,  §  27i. 
measure  of  damages:   royalties,  §  3454. 
.expenses  of  saving  ship  in  danger  of  being  hogged,  §  3454. 
measure  of  damages:   refusal  to  receive  premiums,  §  3454. 
measure  of  damages:  part  of  property  destroyed,  §  3454. 
measure  of  damages:  refusal  to  pay  policy,  §  3454. 
adjustment:   measure  of  damages  or  recovery;   specifically:  — 
•■damage"  construed,  §  3454,  subd.  (a). 
ship,    goods    and    freight:    value:    repairs:    expenses,    §    3454,    subds. 

(b)-(l^5). 
realty  and  personalty,  §  3454,  subd.  (c). 

market  or  cash  value,  §  34.54,  subd.  (c~2). 

market  value,  "actual  cash  value,"  §  34.54,  subd.  (c-3). 

cost   of    repairs    or    replacing:    amount    for    which    building   could 

have  been  sold,  §  3454,  subd.  (c-4). 
depreciation  or  diminution  in  value,  ij  3454,  subd.  (c-5). 
other  instances  of  ajiplication  of  rule,  S  3454,  subd.  (d). 
partial  loss,  §  3454,  subd.  (d-1). 

nominal  damages:   second  tire,  §  3454,  subd.   (d  2). 
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other  insurance,  §  3454,  subd.  (d-3). 
mortgagee,  §  3454,  subd.  (d-4). 
loss  by  negligence,  §  3454,  subd.  (d-5). 
failure  to  deliver  paid-up  policy,  §  3454,  subd.  (d-6). 
natiu-e  or  extent  of  insurable  interest  as  factor,  §-3454,  subd.  (d-7). 
bailee,  §  3454,  subd.    (d-7). 
Avarehousenian,   §   3454,  subd.    (d-7). 
tenant  for  life,  §  3454,  subd.  (d-8). 
tenant  for  life  of  owner,  §  3454,  subd.  (d-9). 
loss  of  rentals,  §  34.54,  subd.  (d-10). 
interest  in  partj'  walls,  §  3454,  subd.  (d-11). 
strike  insurance:  basis  of  indemnity:  fixed  charges,  §  3454,  subd.  (c). 
valuation  in  policy  as  evidence  or  measure  of  indemnity  or  recoverv 

§  3454,  subd.  (f). 
damages  or  recovery  for  wrongful  tciniination,  repudiation  or  breach 

of  contract  bj^  insurer,  §  3454,  subd.  (g). 
miscellaneous  decisions  as  to  damages  or  recovery,  §  3454,  subd.    (li). 
recovery  of  larger  amount,  §  3454,  subd.   ( b ) . 

damages  for  breach  of  contract  to  issue  policy,  §3454,  subd.   (b). 
failure  of  negotiations  for   adjustment,   §   3454,   subd.    (b). 
in  case  of  invalid   insurance  on  vessel,   §   3454,   subd.    (b). 
issuing  policy  upon  representations  of  unauthorized  agent,  §  3454, 
subd.    (b). 
adjustment:    measure  of  indemnity:    employees'  liability  or   indemnity   in- 
surance, §  3454a. 
generally,  §  3454a,  subd.  (a). 

double  indemnity  or  double  recovery  precluded,  §  3454a,  subd.  (b). 
eli'ect  of  insolvency.  «?  3454a,  subd.  (c). 
assurer's   right   to   settle;    effect    as   to   liability   to   assiu-ed,   §    3454a, 

subd.  (d). 
assured's  right  to  settle:   application  of  principle  of  duty  to  minimize 

damages,  §  3454a,  subd.  (e). 
minimizing  damages:    procuring  medical  services:    right  to  reimburse- 
ment: waiver,  §  3454a,  subd.  (f).        , 
when    insurer    liable    for   judgment    and    expenses    incurred,    §    3454a, 

subd.  (g). 
estoppel  or  waiver  to  deny  liability  for  costs,  etc.,  S  3454a,  subd.   (h). 
recovery  of  expenses,  etc.,  w^here  assurer  abandons  defense  waiver  and 

estoppel,  §  3454a,  subd.   (i). 
vessel  liable  for  damages:   when  expenses,  etc.,  of  defense  recoverable; 

when  not,  §  34.54a,  subd.  (j). 
recovery    over    against    insured    by    party    liable:    Avhen    expenses    re- 
coverable; when  not,  §  3454a,  subd.    (k). 
where    defense    is    successful    or    claim    proved    groundless,    §    3454a, 

subd.  (1). 
where  defense  successful  but  extra  allowance  made  by  court,  §  3454a, 

subd.  (m). 
expenses  of  prosecuting  appeal,  §  3454a,  subd.  (n). 

right  of  assured  to  recover  attorney  or  counsel  fees,  §  3454a,  subd.  (o). 
interest  on  judgment  or  pending  appeal,  §  3454a,  subd.  (p). 
when  recovery  may  be  had  although  expenses,  etc.,  in  excess  of  max- 
imum liability  specified  in  policy,  §  3454a,  subd.  (q). 
when  ho  recovery  for  excess  over  maximum  liability  specified  in  policy, 

§  3454a,  subd.  (r). 
vexatious  refusal  to  pay  loss,  §  3454ii,  subd.  (s). 
adjustment:  measure  of  indemnity:  guaranty  insurance,  §  3454b. 
fidelity  guaranty,  §  3454b,  subd.  (a), 
contract  guaranty,  *5  3454lj,  subd.   (b). 
credit  guaraiitv,  §  3454b,  suIkL   (c). 

initial  loss,  §   3454b,   subds.    (c-7),    (c-9). 
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time  for  t'umputiiij;-  initial  loss,  «i  3434b,  siibd.   (c-2). 
application   of  saiva<j;i>,   S   .■{4r)4b,   subd.    (c-3). 
ponontaiio   of   Tinscltlod   claims,   S   ;!4r)4b,  subd.    (c-4). 
dednitions,  §  ;i4.")4b,  subd.    (c-")). 
additions,   etc.:    deductions,   J5    34r)4b,   subd.    (c-0). 
exclusion  of  lialiiiity:   lowest  capital  rating,  §  34541),  subd.    (c-7). 
stipulations  as  to  proving  loss:   deductions,  §  3454b,  subd.    (c-8). 
rated  and  unrated  accoiuits,  §  3454b,  sul)d.    (c-9). 
efiect  of  rider,  g  3454b,  subd.    (c-D). 

gross  aggregate  of  insolvent  accounts,  etc.,   §  3454b,  subd.    (c-9). 
renewal   bond:    additions:    initial   loss,    S   3454b.   subd.    (c-10). 
face    value   of   bond   and    interest,   i?    34.)4b,    sul)d.    (c-JO). 
otber  insurance,  olTect  of,  S  ,S454b,  sulid.    (c-  II). 
based    on    gross    aggregate    amount    of    all    sales,    §    3454b,    subd. 
(c-1:^). 
adjustment:  measure  of  indemnity:  title  guaranty,  §  3454b,  subd.   (d). 
ollicial  guarantv  bond:    jjunitive  damages:    statutory   limitations,   §  3454b, 

subd.    (e). 
interest:  guaranty  insurance.  ?i  3454b,  subd.    (f). 

adjustment :"  measure    oi    indemnity   under   Marine    Insurance   Act,   Appdx 
U,  sees.  (57-  7!^. 

extent  of  liability  of  insurer  of  loss,  Appdx.  C,  sec.  67- 
total  loss,  Appdx.  C,  sec.  (58. 
partial  loss  of  ship.  Appdx.  C,  sec.  69. 
partial  loss  of  freight,  Appdx.  C,  sec.  70. 
partial  loss  of  goods,  merchandise,  etc.,  Appdx.  C,  sec.  71. 
"gross  value,"  meaning  of,  Appdx.  C,  sec.  71,  subd.  4. 
"gross  proceeds,"  meaning  of,  Appdx.  C,  sec.  71,  subd.  4. 
apportionment  or  valuation,  Appdx.  C,  sec.  72. 

general  a\eiage  contributions  and  salvage  charges,  Appdx.  C,  sec.  73. 
liabilities  to  third  parties,  Appdx.  C,  sec.  74. 

general  jirovisions  as  to  measure  of  indemnity,  Appdx.  C,  sec.  75. 
particular  average  '^varranties,  Appdx.  C,  sec.  76. 
successive  losses,  Appd.x.  C,  sec.  77. 
suing  and  laboring  clause,  Appdx.  C,  sec.  78. 
ADMINISTRATION— letters  of:    evidence,  §  3772. 
ADMINISTRATOR: 

beneficiary,  note,  §§  778,  882. 

liability  of  surviving  child  as  beneficiary,  §  798. 

assurer's  administrator:    payment  to,  of    money    due    beneficiary,    §§    798, 

799,  876. 
proceeds  paid  to:   when  a  trust  for  beneficiary,  §  799. 
benefit  fund  does  not  go  to  as  part  of  estate,  §  872. 
insinable  interest.  §  913. 
description  of  interest,  §  1694. 
as  payee:  assignment  of  policy,  §  2338. 

and  executors:    limitation  clause  affecting  action,  §  3196. 
notice  and  proofs  of  death  by,  §  3280,  subd.  (e),  §  3311. 
recovery  by,  g  3488. 

appointed  "in  different  states:   separate  actions:  jurisdiction,  §  3499. 
parties  to  action,  §§  3630,  3631. 
ADMINISTRATOR'S  SALE,  confirmed:  alienation,  §  2286b. 
ADMll'vAI/rV  rules:  disclosure  of  instructions,  violating,  §  1836. 
sale:   waiver  of  abandonment,  §  3017. 
salvage  for  life  from  sinking  ship,  §  3442,  note, 
jurisdiction.  §  3500. 
AD.MIR*M/rY  COURT  claims:  war  risk  insurance,  Appdx.  A. 
ADMISSION  FEE:   when  payment  of  creates  no  contract,  §  54. 
ADMISSIONS  by  the  pleadings,  t;  3686. 

ADOPTED  CHILD:   when  "children"  includes:   beneficiaries,  §  770. 
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ADULTERER,  killing  by  husband:   excepted  risks,  etc.,  §  -ZGlla. 
AD\'AXCEMEXTS:    amount  of   policy   and  premiums  may  be,  to  beneficiary, 
§  871. 

to  pay  premiums:   reimbursement,  §  1148. 

for  general  average:  priority  of  payment,  §  3441, 

insurers  of  interest  of  one  making  advancements  to  owners  when  subject 
to  general  contribution  for  salvage  decreed  to  recaptor,  §  3443. 
AD^'AXCE  PREMIUiM  TLAN:  statutes  as  to,  §  x. 
ADVAXTES— do  not  include  "outfits,"  §  185. 

agent's  lien  on  policy  for,  §  690. 

to  agent  or  sub-agent:  lien,  §  694a. 

insurable  interest,  §  997. 

ship's  general  agent  has  no  insurable  interest  in,  §  998. 

voluntarilj'  made  on  vessels:   insurable  interest  in,  §  999. 

by  charterer  on  freight:   insurable  interest,  §§  1015,  1016. 

advancements  by  charterer  and  master:   advances  on  freight:    description, 
§  1706. 

ship:  double  insurance,  §  2465. 

against  bottomry  draft:  risk  not  divisible,  §  2733. 

to  be  paid  out  of  freight  first  received:  risk,  §"2733. 

by   employer:    fidelity  guaranty:    embezzlement   or   larcenv,   §    2766,   subd. 
(j),  (m). 

advance  payments: — contract  guaranty,  §  2766,  subd.   (ii-6). 

for  building  operations:   eftect  of,  title  guaranty  insurance,  §  27i. 

by  insured:  payment  to:  action  against  shipowner,  g  3490. 

rights  of  insurer:   subrogation,  §  3539. 

subject  to  freight  policy:  release  of  liability:   subrogation,  §  3543. 

wliether  money  advanced  is  a  loan  and  repayable  or  a  payment  bj'  insurer: 
receipt:   .subrogation,  §  3555a. 
ADVANCES  OX  BOARD:  abandonment,  §  2977. 
ADVERTISEMENT:  for  sale:  foreclosure  proceedings,  §  2270  b. 
ADVICES  OF  LOSS:  justifying  abandonment,  §§  2970,  2971. 
ADVISORY   BOARD:    agreements    for    services:    discrimination    or   rebate    of 
premiums,  §  1092e. 

of  Bureau  of  War  Risk  Insurance:  duties,  etc.,  Appdx.  A. 
"AFFLAXCED  WIFE"— beneficiary,  §  764. 
AFFIDAVIT  and  notice  of  loss:   service,  §  3314. 

as  to  cause  of  loss:  statute,  §  3314. 

of  veterinary  surgeon:   death  of  cattle,  §  3314. 

of  loss:   overvaluation  in,  §  3320. 

ex  parte:   read  to  jury,  §  3765. 

for  application  for  pension,  as  evidence,  §  3836. 

See  Xotice;  Proofs  of  Loss;  Verification. 
AFFIDAVIT  OF  DEFEXSE— fidelitv  guaranty,  §  2766,  subd.   (dd). 
AFFIXITY  OR  COXSAXCUIXITY— insurable  interest,  §  899. 
AFFREIGHTMEXT.     See  Chartered  Freight;    Freight. 
AFTER-ACQUIRED  PROPERTY— fire  risk,  §  1733. 
AGE  and  character  of  building:  representation,  §  1991. 

and  tonnage  of  vessel,  §  1991a. 

of  automobile:  "yearmode:"  "year  of  manufacture,"  §  1991b. 

statement  as  to,  etc.,  conditions  as  to:   change  of  beneficiary,  §  740b. 

of  insured:   age  of  parents:   life  risk:   warranties,  §  1992. 
.  of  insured:  of  relatives,  §§  1992-1 992f. 

policy  issued  to  person  over  age  limit:  statute,  §  2509c. 

of  ship:  one-tlurd  new:   fifty  per  cent  rule,  §  3104. 

of  building:  jury  to  consider:  damages,  §  3455. 

misrepresentations  as  to:   presumption:  evidence.  §  37S0a. 
See    Particular   Representations  and  Warranties. 
AGENCY  signing  fidelity  bond:   employee:   waiver,  §  178a. 

when  not  coupled  with  an  interest,  ?;  721. 

of  master:   abandonment,  §  3017. 
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of  niaslor.  ^;i5  ;nir).  .TUG.     i-lco  Master. 

or  tnistii'sliii)  of  insured  whero  abiuidoiiiiu'iit  not  acceptecl,  §  3117. 

presumption  as  to  coiitinuanie  of,  {i  ;53]2. 

See  Agents. 
AGENCY  BUREAU  OF  INSURER  for  obtaining  inforiiuition  as  to  aj^i.ticants, 

§  207;"..  subd.  (q). 
AtiEXCV   KKINSUliANCE  evidence  to  show  "reinsurance"  means,  §  112a. 
AGENTS — ajipraisiT  is  not  agent  of  party  appointing.  §  3242. 

JJoyd's  agents,  jj  iva. 

or  bailees:    description  of  parties,  §  16n2a. 
AGENTS.    DUTIES   AND    LIABfLITIES:      taihiie   of    to    designate    insurer   to 
take  risk,  §  44a. 

for  several  insiu'ers:  designation  of  insurer  by,  S  44a. 
•  designation  of  Avrong  person  as  insured  in  nienioranduni  of.  t?  44b. 

statement  agreeing  to  "get  a  policy,"  etc.,  insutncient  to  biiul,  §  55. 

negligence  of,  ■wlicicby  application  not  received,  §   ~>7. 

neglect  to  remit  i>ii'miiuu  Ix'foie  loss,  >?  GO. 

delay  in  forwanliug  promluni:   loss,  i;  73. 

failure  to  pay   money  received  for  jnemium  to  insurer,  §  73. 

no  defense  that  insiu'er  has  not  received  premium  from,  §  73. 

license  tax,  note.  §§  327.  328. 

duties  of  agents — generally,  §  655. 

duties  of  insvu'er's  agents — generally,  §  G5(». 

duties  of  agent  of  insured — generally,  tj  ()57. 

duty  of  agent  to  inform  principal,  §  G58. 

effect  on  insured  of  agent's  neglect  of  duty  to  insurer,  §  659. 

agent  cannot  issue  })()licy  to  himself,  §  GGO. 

agent  cannot  act  for  both  parties,  §  601. 

agent  cannot  act  for  both  parties:  exception  to  rule,  §  662. 

should  notify  principal  of  refusal  to  accept  order,  §  663. 

should  notify  princi])al  of  failure  to  efl'ect  insurance,  §  GG4. 

must  follow  instructions,  §S  665,  665a. 

must  follow  instructions:   instruction  to  cancel,  §  666. 

where  agent's  orders  vest  him  with  discretion,  §  667. 

when  agent  is  excused  for  noncompliance  with  instructions,  §  668. 

duty  to  insiue.  ^  660. 

duty:    more  advantageous  terms,  §  670. 

when  agent  departs  from  usage  or  usual  fonn  of  policy,  §  671. 

duty  as  to  premium,  §  672. 

duty  as  to  subagent,  §  673. 

degree  of  skill  required  from  agents,  §  674. 

dutj'  to  eftect  other  iusiu-ance  in  case  of  insru'er's  insolvency,  §  675. 

duty  of  agent  to  settle  loss,  §  676. 

duty  and  liability  as  to  payment  of  loss — agent,  §  677. 

liability — generally,  §  678. 

when  agent  not  liaVjle,  §  G78a. 

neglect  to  efi'ect  a  valid  policy,  §  670. 

inducing  insurance  in   insolvent,  unlicensed,  unadmitted  company,  §   679a, 

same,  statute  of  frauds  defenses,  §  670a.. 

statutory  liability  of  agent  procuring  insurance  in  unauthorized  company: 
defenses.   ^   6701). 

liability  of  voluntary  or  gratuitous  agent,  §  639. 

liability  for  the  preinium,  §§  681,  1150. 

liability  for  concealment,  §  682. 

liabilities  of  officers  f)f  the  companj^,  i?  683. 

same,  mutual  companies  or  fraternal  associations,  §  683a. 

liability  of  coiiipany  for  agent's  fraiuls,  etc.,  §§  684,  684a. 

recovery  back  of  jnemium  from,  §  1427. 

nioney  paid  to:   collection  of:  receiver,  ^  3503. 
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AGENTS  OF  IXSURED— same  subject:  waiver,  §  70. 

policy  stipulation:  payment  to  agent  of  premium,  §  73. 

delivery  of  policy  to,  §  101. 

may  insure  in  own  name,  §  310. 

stipulation  that  agent  of  insurer  is  such,  §§  508,  509,  513. 

same  subject:  mutual  societies,  §  509. 

knowledge  of  insured,  §  511. 

authority,  how  conferred.  §  60S. 

power  of  attorney:  power  to  hypothecate  policy,  §  608a. 

right  of  general  or  special  agent,  §  609. 

agency  arising  from  situation  witli  reference  to  the  property,  §  610. 

agency  may  be  created  by  possession  of  the  policy,  §  611. 

agency:   possession  of  Avritten  application,  §  612. 

general  power  to  insure:   mutual  company,  §  613. 

authority  of  partner,  §  614. 

authority  of  part  owner,  §  615. 

authority  of  joint  owner,  §  616. 

authority  of  tenant  in  common,  g  617. 

authority  of  ship's  husband,  §  618. 

effecting  insurance  for  whom  it  may  concern,  §  619. 

right  of  agent  to  insure  in  cases  of  emergency,  §  620. 

agency  arising  from  custom  or  course  of  dealing,  §  621. 

del  credere  agents,  §  622. 

insurance  by  factors,  §  623. 

supcrcaigo:  power  to  insure.  5  624. 

authority  of  commission  merchants:  consignees,  g  625. 

bailee  may  effect  insurance:   warehouseman,  g  626. 

authority  of  bailee  or  agent  in  possession,  §  626a. 

authority  of  trustees,  g  627. 

insurable  interest,  g  929. 

autl'.ority  of  prize  agents,  g  629. 

insurance  by  carrier,  g  630. 

husband  acting  as  agent  of  wife,  g  631. 

adjustment  of  loss,  g  632. 

autliority  as  to  proof  of  loss,  g  633. 

authority  to  make  abandonment — master,  g  634. 

broker  not  agent  of  insured  to  receive  notice  of  transfer  policy,  §  635. 

agent  or  broker  procuring  insurance  cannot  cancel,  g  636. 

notice  of  cancellation  to  agent  or  broker  procuring  insurance,  gg  637,  637a. 

cancellation:    condition    that    notice    be    given    partv    procuring    insurance, 

g  638. 
cancellation:  when  notice  to  insured's  agent  is  sufficient,  g  639. 
cancellation,  etc.:  where  agency  is  general  as  to  insured's  business,  g  639a. 
notice  of  cancellation  bv  or  to  agent  or  broker  of  insured:  whether  question 

for  jury,  g  639b. 
cancellation:  agent  of  both  parties,  g  640. 
cancellation:   custom,  g  641. 
ratification  by  in.sured  of  agent's  acts,  §  642. 
concealment  by  assured — general  rule,  g  643. 
concealment  by  principal  from  agent  to  eft'ect  insurance,  g  644. 
concealment  by  jnincipal  from  general  agent,  g  645. 
concealment  by  agent  to  effect  insurance,  g  646. 
concealment  by  agent  other  than  one  to  effect  policy,  g  647. 
concealment  where  agency  has  ceased,  g  648. 

concealment  by  agent:  false  advices:  loss  by  another  peril,  g  649. 
degi'ce  of  diligence  required  to  communicate  information,  §  650. 
diHch'snre  l)y  agent  effecting  insurance.  Appdx.  C,  sec.  19. 
or  officers  of  assured  under  fidelity  bonds:,  statements  of,  extent  of  power 

to  bind,  g  2002a.  subd.  (j). 
general  agent  of  ship  has  no  insurable  interest  in  advances,  g  998. 
fraud  of,  rendering  policy  void,  no  return  of  premium,  §  1406. 
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insuiaiioe  by  vohiiitiuy  a<;i'nt,  return  of  premium,  §  142G. 

notice  of  eaiu'ellation  to,  S  ll>i35. 

lonunon  agent  to  several  owners  effecting  insurance,  §  2556. 

loss  by  neylijieneo  of:   marine,  §  2850. 

false  statements  by.  in  jiroofs  of  loss,  §  3343. 

2nistake  of:  equity,  j?  .'i^Pi. 

owner's  agent:   misjoinder  of  parties,  §  3047. 
AGENTS    OF   INSUHIIR:    APPOINTMENT,    ETC.— POWEIJS;      powers    coex- 
tensive Avitli  business  intrusted,  t;  .'54. 

acts  in  disregard  of  by-laws  may  be  binding,  i^  53. 

aiitiiority  of  agent  to  issue  policy  to  himself,  §  59. 

assured  not  bound  by  ])rivate  instructions  to  agent,  §  103. 

of  individuals,  associations  and  Lloyd's,  §§  335b-3351. 

Lloyd's  agents.  §  iva. 

reinsurer  agent  of  original  insurer,  55  117. 

eontraits  by  luuiutliori/.cd  agent:    lex   loci,  §  231c. 

for  service  of  process  oi'  papers:    foieign  companies,  §  328.  ' 

corporations  act  througli  agents,  S  380. 

charter  provisions  concerning  agents,  t?  387. 

certain  classes  of  agents  derive  authority  from  charter,  §  387. 

who  are  insurance  agents,  §  388. 

classification  of  agents,  §  389. 

authority  and  powers  of  agent:  extent  of,  §  389. 

appointment  of  agents,  §  390. 

one  may  become  agent  by  his  own  acts,  §  390. 

a|)pointment  of  agents:  statutes,  §  391. 

appointment  of  agents:  territory:  contract  Avith  principal,  §  392. 

relative  powers  of  agents  of  stock  and  mutual  companies,  §  393. 

same  subject:  powers  after  completion  of  contract,  §  394. 

general  agent:  who  is,  §§  395,  395a. 

authority  to  employ  sub-agent,  §  390. 

ratification,  vuiauthorized  act,  §  390. 

power  to  delegate  authority,  §  390. 

agents  may  employ  clerks,  §  390. 

powers  of  officeis  of  insurance  corporations  and  associations,  §  397. 

poAvers  of  officers  of  mutual  benefit  societies,  §  398. 

powers  of  president,  §  399. 

powers  of  vice-president,  *$  400. 

powers  of  secretary,  g  401. 

powers  of  assistant  secretary,  §  402. 

powers  of  treasurer,  §  403. 

powers  of  directors,  §  404. 

powers  of  superintendent,  §  405. 

powers  of  general  managers,  §  400. 

subordinate  lodges:  agency  of,  §§  407,  407a,  028. 

agency  arising  from  necessity  or  emergency,  §  408. 

agent  delegated  for  special  purpose,  §  409. 

person  referred  to  by  company:  powers,  §  410. 

powers  of  clerk,  §  411. 

powers  of  medical  examiner,  §  412. 

broker  or  agent:  whether  one  is,  §  413. 

broker:   whether  agent  of  insured  or  insurer,  §  414. 

])artnership  as  agent:  joint  agents,  §  415. 

jiowers  of  adjuster,  S  410. 

fidelity  bond:  wlien  employee  not  obli-jor's  agent,  §  4iea. 

](0wers  of  agents — generally,  §  424. 

authority:    agent  is  held  (mt.to  possess,  §  425. 

authority:    coextensive  witli   cm])]oyment,  g  420.  » 

authority:    agent  represents  himself  to  ]iossess,  S  427. 

private  restrictions  ujion  agent's  authority,  §  428. 
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AGENTS  OF  IIS  SURER— continued, 
same  subject:   subagents,  §  428a. 

assured  bound  by  knowledge  of  limitations  on  agent's  authority,  §  429. 
(-bligation  to  inquire  as  to  agent's  authority,  §  430. 
notice  of  agent's  limited  authority:  what  is  not,  §  431. 
restrictions   in    policy:    stipulation    that    only    certain    agents   may    waive, 

§  432. 
restrictions  in  policy  on  agent's  authority:  valid,  §  433. 

statutory  provisions:  waiver:   standard  policy,  §  433a. 

restrictions  in  policy  on  agent's  authority:    authorities  holding  that  they 
bind  assured,  §§  434,  434a. 

restrictions  in  policy  as  to  manner  of  exercising  authority  by  agent,  §  435. 

restrictions    in    policy   on    agent's   powers:    that   they    only   relate   to   acts 
after  policy  delivered,  §§  436,  43(5a. 

restrictions    ni    policy    on   agent's   powers:    that   they   only   relate   to   acts 
before  loss,  g  437. 

restrictions  in  policy  on  agent's  powers:    that  they   are  only   prima  facie 
binding,  §  438. 

restrictions  in  policy :   agent  iiiRy  waive  conditions  notwitlistanding  inhibi- 
tion in  polic}',  §  43'J. 

restriction   in    policy:    agents:    opinions   of  courts   on  waiver  and  estoppel, 
g§  440,  440a. 

restrictions  in  policy:  oral  waivei",  §  441. 

restrictions  in  policy:  oral  waiver:  cases  contra,  §  442. 

waiver:  otlicers  or  agents  of  subordinate  lodges,  g  442a. 

promise  to  make  proper  indorsement  on  policy:   failure  to  do  so,  §  443. 

restriction  in  applicaiion  on  agent's  authority,  §  444. 

custom,  etc.:  course  of  business:   similar  acts,  §  445. 

custom,  etc.:    signing  for  principal,  §  446. 

custom,  etc.:   waiver  of  conditions,  §  447. 

custom,  etc.:    alteration  of  contract,  §  448. 

custom,  etc.:    submission  to  award,  §  449. 

custom,  etc.:   proofs  of  loss,  g  450. 

custom,  etc.:   surrender  of  policy,  g  451. 

custom,  etc.:   transfer  of  insurance,  g  452. 

custom,  etc.:   negotiation  of  drafts,  §  453. 

custom,  etc.:   cancellation  of  policy,  §  454. 

ratiiication  of  agent's  acts — generally,  gg  455,  455a. 

ratihcation  of  agent's  acts  operates  retroactively,  g  45G. 

ratitication  of  agent's  acts  must  be  entire,  g  457. 

ratilication  of  agent's  acts  must  be  one  which  principal  could  have  author- 
ized, g  458. 

ratihcation  cf  agent's  acts:   signing  for  principal,  g  459. 

ratification  of  agent's  acts:   the  premium,  g  400. 

ratification  of  agent's  acts:   retaining  benefits,  g  461. 

ratihcation  of  agent's  acts:   neglect  to  disaflirm,  g  462. 

authority:  must  have  assumed  to  act  for  claimed  principal,  g  463. 

acts  of:  other  insurance,  g  464. 

power  to  eifect  renewal  of  loan,  g  465. 

power  to  nuike  and  negotiate  drafts,  g  465. 

2)ower  to  employ  detective,  g  405. 

power  to  institute  criminal  proceedings,  g  465. 

power  to  bind  company  by  contracts  other  than  those  of  insurance,  §  465. 

how  far  aj)plicant  justilied  in  relying  on  agent,  §  472. 

treasurer  of  local  lodge  may  be  trustee,  g  028. 

statute:  noncompliance  witli:  as  to  appointment  of  agent,  g  2536. 

adoption  of  mail  as  agent,  gg  62a,  3300. 
AGENTS  OF  INSURER— I'OWERS  TRIOR  TO  ISSUE  OF  POLICY:     power  to 
make  preliminary  contract,  g  34. 

secretary,  when  nmy  Avaive  by-law  as  to  application,  g  54. 

knowledge  of:   application  framed  by,  g  55b. 
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of  insuier;  promise  to  atloiul  to  matter  of  obtaining  insurance,  §  59. 

usage  or  custom  of  to  bind  insurer  until  notice  of  refusal,  §  5!)a. 

sluteniont  of,  that  application  aceepted:    when   insurer  estopped,  §  61a. 

statement  of,  that    certitleate    or   application    binding:    mutual    benelit    in- 
surance, §  tilb. 

completion    of    contract:    negotiations    through    mail:    employers'    liability 
insurance,  §  0"2a. 

completion  of  contract:  binding  steps,  §§  GO,  66a. 

binding  step,  §  66a. 

representations  to  applicant  as  to  contents  of  policj',  §  Oilg. 

misrepresentations  or  mistakes  of  agent:   parol  evidence  of,  §  185. 

parol  evidence  of  what  occurred  between  assured  and  agent  inadmissible, 
§  1S5. 

how  far  insurer  bound  by  agent,  §  387. 

mistake  in  description:  evidence  of,  §  397. 

knowledge  acquired  by  lumor,  g  397. 

knowledge  of  president  is  knowledge  of  company,  §  399. 

mistake  as  to  subject  of  insurance,  §  47;^. 

powers  of  agent   concerning  the  apj^lication:    misrepresentations,   §   472. 

writing  down  only  such  answers  in  application  as  agent  deems  necessary, 
§  472. 

misdescription  as  to  location:  personal  property:   application,  §  473. 

misrepresentations  of  agent — continued,  §  473. 

misrepresentations  by  agent  in  application :    statements  made  warranties, 
§§  474,  474a. 

same  subject:  eti'ect  of  signature  of  applicant  at  beginning  of  examination 
I^apers,  §  474b. 

where  true  answers  are  given  but  agent  inserts  difi'erent  ones  in  applica- 
tion:  cases,  g§  475,  475a,  476. 

where  answers  are  unintentionally  incorrect:   agent's  knowledge,  §  477. 

where  agent  corrects  old  application  or  tills  in  new  one  therefrom  or  from 
other  applications,  §  477a. 

false  answers  by  clerk  of  agent,  §  478. 

misrepresentations;     application     signed     by     agent     without     applicant's 
authority,  §  479. 

where  agent  agrees  to  note  facts  in  application,  §  480.. 

omission  or  negligence  of  agent  in  filling  out  application,  §§  481,  481a. 

policy    stipulation:    view    that   not   question   of    waiver   and   estoppel,   but 
wliether  condition  attached,  g  482. 

mistake  of  agent  in  lilling  out  application,  §  483. 

luisrepresentations  by  agent,  with  full  knowledge  of  facts,  §  484. 

misrepresentations  by  agent:  applicant  signs  in  blank,  §  485. 

misrepresentations  by  agent:  application  sent  unsigned  to  company,  §  48G. 

where  agent  fills  out  application  without  inquiry:    or  of  his  own  knowl- 
edge, g  487. 

question  not  answered  or  imperfectly  answered  and  policy  issued  without 
further  inquiry,  §  4S7a. 

where  applicant  has  no  knowledge  of  facts  and  agent  fills  out  application. 
§  488. 

misrepresentations   by   agent:    where   applicant   signs   application   without 
reaaing  or  knowing  contents,  §§  489,  489a. 

misrepresentations  by  agent:   where  applicant  is  illiterate,  §  490. 

fraud  of  agent  in  preparing  application,  §  491. 

knowledge  of  agent  of  falsity  or  incorrectness  of  applicant's  statements, 
§§  492,  492a. 

applicant  assured  by  agent  that  application  is  correct,  g  493. 

misrej)resentations  by  agent:    insured  may  rescind,  g  494. 

broker's  misrepresentations:   agent's  knowledge,  g  495. 

oral  application:   agent's  knowledge,  g  496. 

information  obtained  from  otlieis  ]-\  agent:  application,  g  497. 
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where  agent  writes  down  sueli  answers  as  he  deems  material:   application, 
§  498. 

agent's  construction  of  answers:  application,  §  49Sa. 

where  agent  dictates  or  advises  the  answers:  application.  §  499. 

where  agent  tells  assured  no  answers  are  necessary,  §  500. 

policy  issued  on  agent's  representations  or  recommendation,  §  501. 

limited  authority:  notice  of  in  application,  §  502. 

Avhere  application  gives  notice  of  agent's  limited  authority-.  §  502. 

misrepresentations  by  agent:  copy  of  application  or  by-laws  annexed,  §  503. 

misrcpiesentation:   agent's  collusion  with  applicant,  §§  504,  504a. 

misrepresentation  by  agent:   parol  evidence  admissible,  §  505. 

same  subject:   the  opposing  view,  §  506. 

saiue  subject:   when  agent's  authority  is  limited,  §  507. 

policy  stipulation:   agents  of  insured:   when  provision  in  operation,  §  508. 

same  subject:   standard  policy,  §  508a. 

same  subject:  medical  examiner,  §  508b. 

policy  stipulation:   agents  of  assured:  mutual  companies  and  benefit  soci- 
eties, §  509. 

authoritj'   of    subordinate   officers   of  benefit  association   to   Maive   require- 
ments as  to  application,  §  510. 

policy  stipulation:   agents  of  insured:  knowledge  of  insured,  §  511. 

statutes:   soliciting  agent  is  company's  agent,  §§  512,  512a. 

same  subject :  stipulations  conflicting  with  statute,  §  512b. 

who  are  insurer's  agents:   cases,  §  512c. 

policy  stipulation:  cases  holding  that  agent  is  agent  of  insured,  §  513. 

misrepresentations  of  insurer's  agent  to  induce  insurance,  §  514. 

notice  to  and  knowledge  of  agent  generally,  §  515. 

same  subject:    rule  applies  to  what  agents,  §  515a. 

same  subject:   when  certain  agents  not  within  rule,  §  515b. 

same  subject:   notice  to  one  of  firm  of  agents,  §  515c. 

same  subject:   brokers,  §  515d. 

same  subject:   manner,  mode  or  place  of  notice,  §  515e. 

same  subject:   statutes,  §  515f. 

same  subject:   when  insurer  bound:    instances,  §  515g. 

same  subject:   when  insurer  not  bound:   instances,  §  5151i. 

same  subject:   mutual  benefit,  etc.,  societies  or  associations,  §  51oi. 

presumption  as  to  agent's  knowledge,  §  516. 

reformation  of  policy  to  conform  with  actual  contract.  §  517. 

description  of  interest,  §  1694. 

fraud   or  misrepresentation   of:   when  premium   returnable:    when  not,   §^ 
1400a,  1406. 

information  from  agent  as  ground  of  representation,  §  1906. 

false  representations  owing  to  fault,  etc.,  of:  knoAvledge  of  agent:   waiver 
and  estoppel,  §  19*^5. 

knowledge,  when  not  company's  knowledge:  concealment,  §  1836. 

mistake  or  knowledge  of:  representations  as  to  age,  §  1992e. 

knowledge  as  to  existence  of  mortgage:   concealment,  §  2023. 

knowledge  that  applicant  a  drunkard:   waiver,  §  2G14. 

agent   sent   to   examine   premises:    his   ignorance   or   inabilitv   no   defense, 
§  3744. 
AGENTS  OF  INSURER— POWERS— THE  POLICY:     agreement  of:  policy  not 
in  conformity  therewith,  §  4. 

authority  of  as  to  parol  contract,  §  31. 

authority  of:   agreement  for  insurance,  §  31. 

custom  as  to  parol  contracts:  writing:  '"v.orkmen's  collective  policy,"  §  31c. 

agreement  to  hold  policy,  §  31d. 

obtaining  insurance:  policy  partly  written  at  time  of  loss,  §  31d. 

acts:  estoppel:  acts  of  agent:  estoppel  by,  §§  34—36. 

mutual  l)enetit  societies:   powers  of:  waiver,  §  34. 

mutual  benefit  order:  waiver  and  estoppel  to  prevent  forfeiture,  S  53. 
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AGENTS  OF  IXSl'l^ER — continuod. 
waivor  by:   parol  loutrait,  S  ;{4.     . 
kiiowloilno  as  to  ]>o\\i'rs  of,  ji  ;{;i. 
aiitliority  ot :   osto]>pi'l:   ultra  vires,  §§  35,  36. 
ronowal:    loose  eoiiversations  \\ith,  §  41. 
siloiu'C  o(.  not  coiisint  to  rt'iiewal,  §  41. 
authority  of  as  to  parol  contracts,  renewals,  §g  41.  41a. 
authority:  standard  ])olicy:   parol  contract:  equitable  estoppel,  §  41c. 
iusiuance  of  own  ]noi)erty:  parol  contract  when  invalid,  S  44. 
contract  with,  bindiny  though  risk  and  premium  not  forfeited,  §  47. 
agreement  of:  liability  not  to  attach  till  apjiroval,  t;  5!). 
instructions  to  cancel  nuiy  constitute  acce])tance:  risk,  §  CO. 
acts  of  ajicnt:  accc^jitance  of  risk  may  arise  from,  §  CO. 
oral  agreement  of,  as  to  attachment  risk,  S;  CI. 
policy  received  by,  but  not  delivered,  §  C2. 
receipt,  j)ending  ai)proval:   risk,  S  C4. 
certilicate  of:   covering  additional  property,  §  C.). 
entries  by,  in  binding  book  may  bind  insurer,  g  C5. 
entry  by:   in  register  may  bind  insurer,  §  C"). 
representations  of:    policy  not  in  conformity  with:   applicant  may  reject, 

§  CCh. 
fraud  of,  inducing  delay:  retention  of  policy  by  aitj)licant,  §  CCi. 
promise  of:  to  see  premium  paid,  §  70. 
authority  of:  to  accept  note  for  first  premium,  §  70. 
local  agent:  credit  by  of  premium,  §  73. 
acceptance  by  agent,  of  note  for  premium,  §  73. 
prepayment  premium  to,  §  73. 

authorit}'  of:  to  extend  time:  payment  of  premium,  §  73. 
instruction  to,  to  cancel:   when  admission  that  contract  exists,  §  73. 
payment  jn-emium  to:   when  insurer  liable,  §  73. 
non-waiver  policy  stipulation:    part  payment  of  premium,  §  73. 
part  payment  of  ]nemiuni,  §  74. 
payment  of  premium:    rebate:    conmiission  released  or   property  taken  on 

credit,  §  74a. 
waiver  by:  prepayment  premimn,  §§  70,  77. 
renewal:   waiver  prepayment  premium,  §  78. 
Avaiver  by:    premium,  §§  79,  542,  555. 
powers  of  in  relation  to  the  premium,  §§  80,  550. 
credit  for  premium,  §  80. 

payment  premium;  mutual  credits,  §§  81,  82. 
indebtedness  of,  to  applicant:  credit  for  premium,  §  83. 
prepayment  of  premium:   frequent  waiver  of  by  agent:   evidence,  §  84. 
course  of  dealings  witli,  allowing  credit  for  premium,  §  84. 
payment  premiiun:  custom  of  insurer  to  credit  agent,  §  84. 
agi-eement  of  as  to  time  of  policy's  taking  effect,  §  85. 
waiver:   condition  precedent  while  assured  in  good  health,  §  97b. 
cancellation  after  notice  that  same  ready  for  delivery,  §  100. 
messenger  of  assured:  delivery  of  policy  to:  acts  and  declarations  of,  §  101. 
agent  of  both  parties:  delivery  of  policy  to,  §  101. 
delivery  of  policy  to  agent:  policy  held  by  agent,  §§  101,  102. 
officer  of  society  as  custodian  of  certificate,  §  108f. 
failure   to   find"  agent   as   excuse   for   nonpayment:    premium,   assessment, 

etc.,  §  135. 
waiver  by,  §§  397,  1382. 

when  policy  cannot  be  modified  by,  by  parol,  §273. 
rebate  of  premiums:   evidence,  §  447. 

acceptance  by  agent  of  surrender  of  policy  in  eil'ect  a  cancellation,  §  451. 
power  to  make  oral  contract,  §  525. 

power  of  agent  to  accept  risks  and  make  contracts,  §  526. 
same  subject:  credit  guarantee  insurance,  §  526a. 
contract  of  agent,  when  personal.  §  527. 
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AGENTS  OF  INSURER — continued. 

power  of  agent  to  subscribe  policy,  §  528. 

power  of  agent  to  execvite  retroactive  policy,  §  529. 

countersigning  policy  by  agent,  §  530. 

same  subject:  mutual  benefit  certificate:   execution  by  subordinate  officers, 

§  530a. 
.    subagent  signing  for  agent,  §  531. 
waiver  by:  signature  of  assured,  §  532. 
estoppel  by  acts  of  agent — generally,  §§  .533,  533a. 
same  subject:  new  agreement,  consideration  or  estoppel,  §  533b. 
same  subject:  industrial  insurance  agent,  §  533c. 

same  subject:  mutual  benefit,  etc.,  companies  or  associations,  §  533d. 
waiver  and  estoppel  by  agent :  conditions  subsequent  and  precedent,  §  534. 
knowledge  before  and  after  contract  made,  §  535. 
waiver:   what  agents  may  waive  conditions,  §  535. 
waiver  by:   forfeitures — generally,  §  536. 

power  of' agent  to  bind  company  by  construction  of  policy,  §  537. 
power  of  attorney-at-law  as  agent  to  estop  insurer  by  advice  to  insured, 

§  537a. 
power  to  renew,  §  538. 
revival  of  policy  by  agent,  §  539. 
waiver  by:   oral  waiver,  §  540. 

waiver:  when  agent  fails  to  take  advantage  of  forfeiture,  §  541. 
waiver  by:  delivery  of  policy,  §  543. 

same  subject:  agent  of  local  lodge  of  fraternal  order,  §  543a. 
knowledge  not  obtained  in  course  of  agent's  employment,  §  544. 
same  subject:  Avhat  evidence  necessary  to  bind  insurer,  §  544a. 
waiver:  what  agent  might  have  learned  by  ordinary  diligence,  §  545. 
knowledge  obtained  in  individual  capacity,  §  546. 
knowledge  of  company,  at  whose  instance  another  company  issues  policy, 

§  547. 
power  to  grant  permits,  §  548. 
power  to  alter  policy,  §  549. 
authority  of:  to  fix  rates  for  premium,  §  551. 
agreement  of,  to  give  notice  when  premium  due,  §  552. 
authority  of:  in  regard  to  first  and  subsequent  premiums,  §.553. 
waiver  by:   premium — what  agent  may  waive:  cases,  §  554. 
when  no  waiver,  §§  555,  555a. 

waiver  by:   other  insurance,  §§  556,  556a,  558,  3386. 
statutory  policy:  provisions  as  to  agents  and  waiver  by  failure  to  cancel: 

other  insurance,  §  556b. 
broker:  other  insurance:  waiver,  §§  557-558a. 
waiver  by:  change  of  risk,  §  559. 
waiver  by:  alienation:  assignment,  §  560. 

alienation:    assignment:   when  company  not  bound  by  agent's  acts,  §  561. 
agent's   powers:    alienation:    change  of   interest:    "in   trust  or   on  commis- 
sion, or  sold  but  not  removed:"  chattel  mortgage,  §  561a. 
waiver  by:  keeping  prohibited  articles,  §  562. 
agent's  authority:  title  and  interest:  waiver,  §  562a. 
waiver  by:   encumbrances,  §§  563,  563a,  564. 
waiver  by:   vacant  and  unoccupied,  5;§  565,  565a,  566. 
cancellation:  agent's  authority,  §  567. 
powers  of:  removal  of  property,  §  568. 
neglect  or  misrepresentations  of,  as  excuse  for  nonpayment  premiums,  etc., 

§  13.51. 
death    of    agent    as    excuse    for    nonpayment    premium:    assessment,   etc., 

§  1351. 
agreement  to  renew:  delivering  renewal  receipt,  §  1470. 
riglit  of  to  rescind  or  cancel,  §  1655. 
cancellation  by  mistake  of  agent,  §  1656. 
consent  of  to  assignment,  §  2309a. 
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AGENTS  OF  INSURER— t'ontimied. 

acts  of  a^i'iit :   waivor:   .\ssi_i;niiiont,  g  2325. 
oon^^cnt  of,  to  other  insiiviUKo,  S  24Sr). 
issuing  jiolicv  to  liiiusi'lf  as  n-ccivor,  §  2r)74. 
AGENTS  OF  JXSURER -I'OWERS- THE  LOSS:  notice  to  one  agent  does  not 

import  notice  to  anotlicr,  sj  ]07. 
notice  of  loss:   a,iicnt"s  authority,  §g  STa,  '.VAV'2. 
notice  of  loss:  Avliat  is  not  suliicient,  §  aTli. 
misstatements  by  agent  in  proofs  of  loss:   estoppel,  §  577. 
where  agent  aids  in  preparing  proofs  of  loss:   waiver,  §  578. 
Avaivor   of   proofs   of   loss — condition   conllicting   with   settled   rule   of    law, 

S  57'.). 
when  formal  proofs  are  waived :  agent,  §  580. 
delivery  of  proofs  of  loss  to  agent,  §  581. 
proofs  of  loss:  place  of  delivery:  Avaiver  by  agent,  §  582. 
what  agent  may  waive:  proofs  of  loss,  §  583. 
waiver  by  act  of  adjuster:  proofs  of  loss,  §§  584.  584a. 
when  no  waiver  by  adjuster:  j>roofs  of  loss,  §  585. 

acts  of  agent  adjusting  loss:  how  far  binding  on  company,  §§  586,  58Ga. 
what  agent  may  not  waive:  proofs  of  loss,  §  587. 
proois  of  loss:  what  is  not  a  waiver — agent,  g  588. 
retention  of  proofs  of  loss  by  agents — failure  1o  object,  §  589. 
proofs  of  loss:   examination  by  ageni :   waiver,  g  5!)0. 
proofs    of    loss:    waiver — agent's    denial    of    companj^'s    liability    on    other 

grounds,  §  591. 
proofs  of  loss:  delay  caused  by  agent,  g  592. 
custom  of  other  agents:  proofs  of  loss:  waiver,  g  593. 
fraud  of  agent  inducing  settlement — waiver:  proofs  of  loss,  §  594. 
adjustment  of  loss:  agent,  §  595. 
particular  account:  loss:   waiver  by  agent,  g  590. 
marine  protest:  waiver:  agent,  §  597. 
powers  after  loss — generally,  §  598. 

fraud  of  agent:   settlement:  award:  assignment,  §  599. 
authority:   arbitration:   appraisement,  g  600. 
authority:   subrogation,  g  601. 
authority:  time  limit  for  suing:  waiver,  g  602. 
abandonment  to  insurer's  agent,  §  603. 
verification    of    statement    of    claim    by:    guaranty    insurance,    §    2002a, 

subd.   (g). 
expenses    of    agent    and    salvage,    when    not    recoverable:    other    insurers: 

marine,  g  2718. 
acts  after  abandonment,  §  2947. 
acts:  acceptance  of  abandonment,  g  2990. 
waiver  of  time  limit  for  suing,  §g  3183,  3207,  3220. 
certification  of,  by  proofs  of  loss:   marine,  §  3279. 
waiver:   notice  and  proofs  of  loss,  g  3287. 
notice  of  loss  by,  g  3288. 
mistake  in  proofs  or  loss,  §  3312. 
notice  and  proofs  of  loss  to,  g  3312. 
notice  of  loss  to  agent  of  two  companies,  g  3312. 
waiver  of  proofs  of  loss,  gg  3355,  3357,  3391,  3392. 
waiver  by  ])arol  of  proofs  of  loss,  g  3357. 
denial  of  lial>ilitv  by:   waiver:   proofs  of  loss,  g  3377. 
AGENTS  OF  MUNICIPALITY— preventing  rebuildin'j.  g  3170. 
AGENTS— RIGHTS  AND   REMEDIES— TERMINATION  OF  AGENCY:    agent 

advancing  money  for  premium,  g  80a. 
agent  of  foreign  companies:  penalty,  note,  §  328. 

agent  of  foreign  company:   state  may  prescribe  conditions  as  to,  §  328. 
agent  of  foreign  company:  "doing  business,"  etc.,  g  330. 
agent  of  foreign  companies.     See  Statutes. 

agent  of  foreign  company :  service  of  process,  note,  gg  512,  3497. 
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AGENTS:  RIGHTS  AND  REMEDIES— continued. 

agent  in  foreign  port:  duty  of  telegrapli:  disaster:  concealment,  §  650. 

agent's  and  broker's  lien,  when  it  attaches  and  what  it  covers,  §  690. 

lien:  assignment  of  policj'  by  a.ssured,  §  691. 

lien  of  subagent  or  broker,  §  092. 

lien  of  agent :  how  lost  or  waived,  §  693. 

revival  of  agent's  lien,  g  694. 

advances  to  agent  or  subagent:  lien,  §  694a. 

right  to  commissions,  §  69;"). 

subagent's  right  to  conunissions,  §  696. 

when  agent  not  entitled  to  commissions,  §  697. 

when  subagent  not  entitled  to  commissions  or  renewal  commissions,  §  697a. 

same   subject:    contract   procured  jointly   with   or   through   another   affeiit, 
§  897b. 

agent's  right  to  commissions:   cancelation:   unearned  premiums,  §  697c. 

stipulation  not  to  engage  in  business  witli  another  company:  forfeiture  of 
renewal  commission,  §  697d. 

stipulation  that  commissions  shall  not  apply  to  new  forms  of  policy,  §  697e. 

agent's  right  to  contingent  commissions:  computation,  §  697f. 

agent's   right  to   co7nmissions  where  insurer  puts   it  out  of  his  power  to 
pay  them,  §  697g. 

agent's  right  to  commissions:   deductions:  novation,  §  697h. 

statutory  limitation  of  expenses  not  retroactive:  commissions:   reductions: 
police  power:   constitutional  law,  §  697i. 

statute  requiring  license  of  agent  or  broker:  Avhen  commissions  not  receiv- 
able: when  recoverable:  unconstitutional  statute,  §  697 j. 

when   agent's   right   to   renewal   commissions   assignable:    trustee   in  b?aik- 
ruptcy,  §  697k. 

annuity  in  compromise  of  claim  of  manager  for  breach  of  employment  con- 
tract:   priority  over  general  creditors,  §  6971. 

insurer  not  liable  on  oral  contract  of  president  to  pav  agent  annually  for 
life,  §  697m. 

rights  of  agent  as  to  the  premium,  §  698. 

set-ofl':  agent:  English  and  American  authorities.  §§  099-701. 

attorney  of  foreign  company,  §  702. 

service  of  papers  or  process:  agents  of  foreign  company,  §  703. 

recovery- back  of  loss  paid  by  company:  agent,  §  704. 

action  against  receiver  by  agent.  S  705. 

agent's  action  for  damages  for  anticipatory  breach  of  contract,  §  705a. 

same   subject:    liability  of  purchasing  insurer  to  agent   or  selling  insurer, 
§  705b. 

action  by  agent  for  damages:  breach  of  contract.  §  705c. 

action  by  agent:   overpayments:  time  limitation  in  contract,  §  705d. 

action    by    agent    for    compensation    for    insurer's    use    of    new    system    of 
soliciting,  §  705e. 

action  against  company  by  average  adjusters.  §  706. 

indictment  of  agent  for  larceny,  §  707. 

indictment  of  agent  for  unlawful  conversion  or  cmbe.zzlenient,  §  707a. 

action  on  agent's  bond.  §  70S. 

action  on  agent's  l)ond:   laches  of  principal:  notilication  of  sureties,  §  709. 

action  on  agent's  bond:    prior  defaults,  §  710. 

action  on  local  agent's  bond,  §  711. 

action  on  agent's  bond:  defenses,  v^  712. 

action  against  agents  of  foreign  companies  acting  without  license:  statutes 
§§  713,  713a. 

when    agent's    right    may    not    l)c    al)r;dued.    though    acting    for    unlicensed 
company,  §  714. 

indictment  of  agent  for  paying  rebate:  statute.  §  715. 

reformation  of  policy  for  agent's  mistakes,  §  716. 

agent's  fh^'enses,  i^  717. 

proof  of  agent's  authority,  §  718. 
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AGENTS:  ElCiTITS  AND  REMEDIP:S— ccntimieu. 
term  illation  of  ajioiu-y:   war,  S  71!'. 

U'riiiination  by  ilestivvotion  of  subject  matter:  eartliquuko,  g  TlHa. 
terminal  ion  of  ajj^eiu'V :    death,  S^  Tli'b. 
teiiiiiiiation  of  aj;eiu'.v  as  to  assured,  S  720. 
tfrinination  of  aui'iicy  as  to  assurer:   revoi-ation,  §  721. 
vested  riulit  to  ludd  agency,  §  721. 
aj;reney:    change    of    without    noliee:    excuses    for    nonpayment    premiu-.ns, 

§  1348. 
service  on  anient  of  notice  of  deinaiid  for  arbitration,  §  324.'J. 
action  against  agent  l)y  foreign  company  for  money,  §  Ml'.). 
agent  of  insiuer  advancing  premiums:    subrogation,  §  l^'^^O. 
action  by  agent  for  benefit  of  "wiiom  it  may  concern,"  §  o(509. 
parties  to  action,  ^  IWt'.Vl. 
joinder  of  parties,  ij  ;Ui41. 
service  of  process,  >5  o70(). 

of  insurer  wlio  pays  premiums  under  mortgage  t'.ause:   right  of  subroga- 
tion of,  §  SriSOa. 
AGENTS:   SALVC^KS  AS— sue  and  hibor  clause,  §  3480. 
AGGREGATION  OF  EXPENSES  of  trans-shipping,  etc.,  of  cargo,  §  3099. 
AGGREGATION  OF  EOSSES:  average,  !<§  27U;5,  2711,  2712,  2714. 
jettison  and  salvage:  expenses,  ;$  2715. 
general  average  and  net  cost  of  repairs,  note,  §  3070. 
expense  of  repairs  and  depreciation  in  ship's  value,  ti  3103. 
expenser,  of  saving  ship  and  of  repairs,  s*  3107. 
AGGRESSOR — death  or  in,rury  in  self-defense:  excepted  risks,  §  2G19b. 
AGREEMENT— for  insurance,'  §  31. 
to  insure:  common  law.  §  32. 
for  insurance:   mutual  benefit  societies,  §  34. 
to  insure:   corporations,  §§  34-3t). 
to  insure  statute  of  frauds,  §  3!). 
to  renew  not  within  statute  of  frauds,  §  14C7. 
to  insure:  policy  not  in  conformity  therewith,  §  40. 
for  insurance  merged  in  policy,  §  40. 
of  agent  as  to  attachment  risk,  §§  66c,  66g. 
for  insurance:  equity:  conditions  precedent,  §  70. 
to  insure:  notice  to  "prepay  premium,  §  70.  ' 

to  insure  evidenced  by  receipt  for  premium:   equity:   specific  performance, 

§  86. 
to  deliver  policy:  demand  unnecessary,  §  92. 
completed  before  loss:  delivery  of  policy,  §  103. 
affecting  insiu'er's  liability,  §  132. 
contrary  to  statutory  requirement,  ?  176. 
for  deduction  of  premium:  when  nut  ]3art  of  contract,  §  191. 
contemporaneous  agreements:  construction,  §  209d. 
secret  agreements  by  member  with  children  as  beneficiaries  not  binding, 

§  862." 
waiver    or    agreement    necessary    to    renewal    or   revival    after   forfeiture, 

§  1467. 
to  renew  by  agent,  delivering  renewal  receipt.  §  1470. 
to  cancel  niarine  risk  need  not  be  in  writing,  g  1638. 
to  do  a  thing  in  violation  of  law  and  to  perform  contract  in  illegal  manner, 

§  2.507. 
to  chanf.e  court:  time  limit  for  suing,  §  3219. 

See  Contract:  Oral  Agreement;  Risk;  Statute. 
AIUCRAFT— daiuage  bv  fire  by  incendiary  bomb  from,  §  2.582. 
ALCOHOLIC  BEVERAGES — inquiries  as  to  use  of,  note,  §  2006. 
ALCOHOLIC  STi:\lULANTS— nonuse  of,  construed,  note,  §  2612. 

See  Intemperance:  Liquor. 
\LEATORY OXTRAC'T— insurance  is  an,  §  18. 
AIJAS  SUMMONS— §  3468. 
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ALIENATION:  assigniiR'ut:  waiver:  agent's  power  as  to,  §  560. 

change  of  interest:  "in  trust  or  on  commission,  or  sold  but  not  removed:" 
cliattel  mortgage:    agents'  powers,   §  5&la. 

suspension  of  risk,  §  1473. 

general  principles  as  to,  §  2246. 

conditions  as  to  alienation — change  of  title,  etc.,  valid,  §  2246a. 

conditions  as  to  alienation — construction  of,  §  2247. 

consent  to   transfer  or   sale  and  assignment:    wliat  constitutes  a  waiver: 
notice  to  company,  §  2248. 

notice  continued:   sale,  transfer  or  mortgage:   luortgage  clause,  §  2248a. 

alienation:   encumbrance:   statutes,  §  2248b. 

void  sale  of  insured  property,  §  2249. 

voidable  and  set-aside  sale  no  alienation,  §  2250. 

sale  of  part  of  subject,  of  insurance  where  policy  contains  no  condition  as 
to  alienation,  §'  2251. 

sale  of  part  of  property  insured  where  policy  stipulates  against  alienation 
or  transfer  of  subject  of  insurance,  §  2252. 

sale  or  deed  with  reservation  of  interest:  reversion  of  title,  §  2252a. 

of  part:  contract  severable,  §  2253. 

of  part:  contract  entire  or  severable,  §  2254. 

of  part  of  subject  of  insurance:  conclusion,  §  2255. 

where  title  or  possession  does  not  pass,  or  is  not  intended  to  pass,  §  2255a. 

change  by  encumbrances  on  the  property,  §  2256. 

meaning  of  clause,  '"encumbrance  in  any  way:"  liens  created  by  operation 
of  law.  §  2257. 

lease  of  insured  property,  §  2258. 

conveyance  by  deed  of  property  as  collateral,  §  2r259. 

sale  of  insured  property  with  mortgage  back:   change  of  interest  or  title, 
§  2260. 

sale    and   mortgage    back    where    policy    prohibits    alienation    of    interest, 
§  2261. 

conveyance  and  reconveyance,  §  2261a. 

deed   and  reconveyance   in   trust   to   secure   payment  of   purchase   money, 
§  2262. 

trustee,  purchaser  at  his  own  sale  under  power  of  sale  in  mortgage:   no 
alienation,  §  2263. 

conveyance  from  mortgagor  to  mortgagee,  §  2263a. 

mortgage  not  alienation:   sale  or  transfer  title.  §  2264. 

same  subject:  decisions  contra,  §  2264a. 

same  subject:  effect  of  accumulated  interest  on  moitgage,  §  2264b. 

mortgage,  when  not  an  encumbrance,  §  2265. 

mortgage  under  different  conditions  in  policies,  §  2266. 

mortgage  an  "alteration,"  §  2267. 

chattel  mortgage  under  alienation  clause,  §  226S. 

chattel  mortgage  by  partner:  change  of  interest,  §  2269. 

commencement  foreclosure  proceedings,  §  2270. 

same  subject:  validity  and  construction  of  clause:   "knowledge:"  "be  com- 
menced," §  2270a. 

same    subject:    advertisement    for    sale:    "proceedings    on    sale:"   notice    of 
sale,  §  2270b. 

same  subject:  when  policy  avoided,  when  not:   instances,  §  2270c. 

"entry  of   a   foreclosure  of  mortgage:"  advertisement   and   sale:    construc- 
tion, §  2271. 

decree  of  foreclosure — sale  thereunder,  §  2272. 

notice  may  operate  as  consent  to  mortgage,  §  2273. 

judgment — generally:    mechanic's   lion:    judgment   lien,   §   2274. 

sale  of  equity  of  redemption  whcie  j)olicy  assigned  to  mortgagee,  §  2275. 

expiration  of  time  limit  for  rcdemiition  not  an  alienation,  §  2275a. 

transfer  of  equitable  title,  ij^J  20:!9.  2275b. 

writ  of  attachment :   "jirocess."  S  2276. 

"levied  on:"  "taken  into  possession  or  custody:"  construction,  §  2277. 
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AL]  EN  ATION— (.0111  iiiued. 

levy  of  execution:  aale  on  execution,  S  '2-21 S. 

waiver  of  forfeiture:  .slieriil's  t^ale,  §  227!». 

dissolution  of  jnirtnersliip:  reeeiver,  S  2280. 

aceident  insunuu-e  on  lives  of  partners:  dissolution,  §  2281. 

sale  between  eotenants,  §  2282. 

l-utition  of  insured  property,  §  2283. 

executory  contract  of  sale:   conditional  sale,  §  2284. 

option  contract,  J;  2284a. 

contract  to  exchange  property,  §  2284b. 

uiiconsunnuatcd  sale  in  satisfaction  of  mortgage,  §  22S4c. 

bill  of  sale,  §§  2031.  2022,  2284d. 

acts  of  vendor  where  person  holds  under  contract  of  purchase,  §  2285. 

sale  not  conlirnied  as  required,  g  2280.^ 

judicial  sale  confirmed,  §  228Ga. 

administrator's  sale  conlirmcd,  §  2280b. 

where  insurance  on  changing  stock  of  goods,  §  2287. 

bankruptcy  or  insolvency,  §  2288. 

same  subject:   appointment  of  receiver,  g  22S8a. 

death  of  insured:  descent  of  title  to  heirs,  g  2280. 

what  amounts  to  an  alienation:   sale:   transfer:   change  of  title:   instances, 

§  2200. 
what    does    not    amount    to    alienation:    sale:    transfer:    change    of    title: 

instances,  §  2291. 
change  in  possession,  §  2202. 

sale  by  partner:   alienation,  assignment,  and  change  of  possession  clauses, 
'§§  2293-2295.- 
alienation,  change  of  title,  etc.:  waiver,  §  2291a. 
sale  by  one  partner  to  another:   introduction  of  new  partner:  Federal 

decisions,  §  2293a. 
sale  by  one  partner  to  another:  Alabama,  §  2293b. 
sale  by  partner  to  third  party:  California,  §  2293c. 
sale  by  one  partner  to  another:  Colorado,  §  2293d. 
introduction:  new  partner:  Connecticut,  §  2203e. 
introduction  of  new  partner:  Florida,  §  2293f. 

sale  with  reservation  of  interest  to  partner:   mortgage  of  entire  inter- 
est:  Georgia,  §  2293g. 
sale  to  partner  or  third  person:  Illinois,  §  2293h. 
sale  by  one  partner  to  another:  Indiana,  §  2293i. 
sale  with  reservation  of  interest  to  partner:   sale  by  one  partner  to 

another:   division  of  goods:  Iowa,  §  2203j. 
sale  by  one  partner  to  another:  Louisiana,  §  2293k. 
sale   by   one   partner  to   another  and  mortgage  back:    Massachusetts, 

§  22031. 
introduction  of  new  partner:  Michigan,  §  2293n!. 
sale  by  one  partner  to  another:   Mississippi,  S  2293n.  * 

sale  by  one  partner  to  another:  mortgage  back:   Missouri,  §  2293o. 
sale  by  one  i)artner  to  another:  Nebraska,  g  2293p. 
sale  by  one  partner  to  another:  New  Hampshire,  g  2293q. 
sale  by   one   partner   to   anotlier:    introduction   of   new   partner:    New 

York,  §  2203r. 
introduction  of  new  partner:  North  Carolina,  §  2293s. 
sale  by   one   partner  to   another:    introduction   of   new   partner:    Ohio, 

§  2293t. 
sale  by  one  partner  to  another:  rennsylvania,  §  2293u. 
sale   by    one   partner   to   another:    business   sold   but   continued   under 

tradename:   Tennessee,  §  2293v. 
sale  by  one  partner  to  another:    sale  with  mortgage  back:    sale  Avith 

vendor's  lien :   Texas,  §  2293w. 
sale  by  one  partner  to  another:  bequest  by  partner:  Viiginia,  §  2293x. 
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ALIENATION— continued. 

agreement  for  partnership  not  consummated:  Washington,  §  22937. 
sale  by  one  partner  to  another:  ^Yisconsin,  §  2293z. 

waiver:  proofs  of  loss,  §  3373. 
ALIEX  domiciled,  trading  with  enemies  of  mother  country,  §  2682. 

when  may  be  insured,  §  308. 
ALIEX  ENEMIES:    insurances  on  enemies'  property  formerly  upheld,  §§   282, 
284. 

insurances  on  enemies'  property  now  illegal,  §  283. 

trading  with  enemy,  mistake  or  ignorance  no  excuse,  §  285. 

defense  of,  §  286. 

life  insurance,  §  288. 

right  of  citizen  to  bring  property  from  enemy's  country,  §  292. 

who  are:  domicil,  §§  294-296. 

what  constitutes  domicil,  §  295. 

resi(lence  with  intent  to  return,  §  296. 

change  of  domicil,  §  297. 

what  is  enemy's  country,  §  298. 

commencement  and  cessation  of  hostilities,  §  299. 

intention  to  subsequently  wage  war,  §  299a. 

status   of:    power   of   government   over:    acts   of   Congress:    effect   of   war 
declaration,  §  299b. 

See  Enemy. 
ALLIES:  war  risk  insurance:  reinsurance  of  American  vessel  with  allied  gov- 
ernments. Appdx.  A. 
"ALL  OTHER  PERILS,"  ETC.,  may  cover  explosion,  §  2709. 

includes  what:  ]Marine  Insurance  Act,  Appdx.  C,  sched.  I.  sec.  12. 
"ALL  RISKS."  see  Risks  and  Losses. 
ALTERATION  of  contract:  agent's  authority:   custom,  §  448. 

of  contract:   contract  guaranty,  §  2766,  subd.  (ii-5). 

of  policy:  power  of  agent  as  to,  §  549. 

of  policy,  if  material,  no  return  of  premium,  §  1407. 

and  modification  of  policy.     See  Policy  of  Risk.     See  Risk. 

and  repairs  of  property,  §§  1708,  2191,  etc. 

of  policy,  material  facts  known  at  time  of,  should  be  disclosed,  §  1836. 

of  representation,  §  1933. 

changing  automatic  sprinkler,  §  2191. 

permission  to  make,  §  2192. 

mortgage  may  be  alteration  in  tide.  §  2267. 

See  Conditions  Voiding  the  Policy;  Policy. 
"A  MARKET" — insurance  to,  at  and  from,  §  1515. 
AMBIGUITIES— evidence,  §  3802. 

obscurities,  and  uncertainties  resolved  in  favor  cf  assured,  §  221a. 
See  Construction. 
AilENDMENT  of  statute.     See  Statute. 

or  change  of  by-laws,  ^§  379b,  379c. 

changes,  etc.,  of  by-laws:  reasonable  and  unreasonable,  §§  379i-379m. 

reserve  power  as  to,  or  changes,  etc.:   vested  right,  §§  379k,  379o-380c. 

changes  or  appeal  of  by-laws  must  be  reasonable,  g  379j. 

right  of  member  or  beneficiary  to  object  to:   waiver  or  estoppel,  §  380f. 

of  by-law  as  to  payee  does  not  necessitate  chang?  of  beneficiary,  §  749. 

of  bj^-law  subsequently  made:   eflect  of,  §  748. 

See  Bv-laws. 
AMENDMENTS— declarations,  etc.,  §  3687. 

substitution  of  new  parties  after  expiration  of  time  limit  for  suing,  §  3218. 
AMERICAN  CARGO— warranty,  §  ]972. 

"AMERICAN  CLAUSE"— prior  and  subsequent  insurance:   return  of  premium, 
g  1418. 

See  Other  or  Double  and  Over  Insurance.  , 
AMERICAN  LLOYDS:  custom  of,  §  ivc. 
AMERICAN  SHIP:   implied  warrantv.  §§   1945,  3240. 
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AMI'.RICAN  VESSELS:   insuiaiu'c  of  against  war  losses,  Appdx.  A. 
A-MOUNT  INSURED  necessary  to  or  essential  of  contract,  §  43. 
juay  be  inulerstood  §  49. 
expressed  in  policy,  J5  177. 

to  be  specilied  in  policy,  Appdx.  C.  sec.  23.  siibd.  4. 
trust  fund,  where  beiieliciary  dies  before  insured,  note,  §  728. 
may  be  advancements  to  beneficiary,  §  871. 
reduction  of:   return  of  premiums,  §  140Sf. 
must  ho  lixed  on  oral  riMiewal  of  ])olicy,  S  14.59. 
reduction  of:  rescission  or  cancelation,  g  KioOa. 
•  mistake  in:   equity,  5i  .1.")11. 
that  amount  scaled  down  by  part  of  policyholders  no  defense,  §  3G00. 
AMOUNT    OF    CERTIFICATE'  OK    POLICY— deductions:    damages,    §§    34.55, 

3456.      . 
AMOUNT  OF  CONTRIBUTORY  VALUES  AND  DEDUCTIONS— general  aver- 
age, §  3432.  ^ 
AMOUNT  OF  LOSS:  mistake  in  proofs  as  to,  §  3320. 

sutHciencv  of  statement  as  to:   magistrate's  certificate,  §3327. 
false  swearing  as  to,  §§  333!)-3341. 
from  third  party:  defense,  g  3742. 
evidence,  §§  3769,  3771. 
AMOUNT  OF  RECOVERY  on  note  given   for  entire  premium  and  policy  for- 
feited, but  forfeiture  waived,  §  1210. 
on  premium  note.  S  1239. 
AMOUNT  OF  REINSURANCE— §  127. 

AMOUNT  PAYABLE,  changes  in  bv-laws,  reducing,  §  380c. 
AMOUNT  UNENPENDED  IN  REBUILDING— future  losses,  §  3174. 
AMSTERDA:\r  ORDINANCE— note,  §  vii. 
A]MUSE:MENT   company,   contract  with   beneficial  .association,   when   valid, 

§  3501. 
ANCHORAGE  GROUND— representations,  §  1993. 
ANCHORAGE  PLACE  may  be  a  "port,"  §  150.5. 
ANCHORED  VESSEL— collision,  §§  2751,  note,  2752. 
ANCHOR  POLICY  defined:  Llovds,  note,  §  145. 
ANCHORS— seaworthiness.  §§  2160,  note,  2101. 
one-third  new,  §§  3081,  3082. 
hire  of:  general  average,  §  3427. 
adjustment,  §  3429,  note, 
sacrificed:  general  average,  §  3441. 
ANIMALS,  insurance  of  domestic:   statutes  as  to.  §  x. 

insurance   against    accidents,    death   and   theft    of   animals   is   contract   of 

indemnity,  §  27g. 
living  animals  in  absence  of  usage  to  be  specificallj'  insured:  Marine  Ins. 
Act,  Appdx.  C,  Sched.  I.  sec.  17. 

See  Live  Stock. 
AN^NUAL  RETURNS  FROM  TRADE:  credit  insurance,  §  2786. 
ANNUITIES:  statute  as  to,  §  x,  note,  §  vii. 

life  annuities:   statute  as  to:   delined.  note,  §  7. 
deferred  annuity  policy  valid,  note,  §  7. 
whether  life  insurance,  §  336e. 
annuity  contracts,  §  336f. 
ANNUITY  bequeatlied  to  third  parties:   action  by  executors,  §  913. 

See  Life  Annuity. 
ANNUITY  LA\V  and  savings  bank  insurance:  Massachusetts,  §  viic, 
AN':N'UITY  TABLES,  evidence,  §  3797. 
ANS^VERS— irresponsive,  §  1928. 

to  ambiguous  or  doubtful  questions,  §  1930. 
in  application:    A\arraiities,   §§   1957-1960. 
partial:  warranty,  S  19(i9. 

j)artial  or  incoiiijilete  as  to  otlier  insurance,  ?  2075,  snbd.   (1). 
See     Application:     Inquiries:      Particular     Representations     and     Warranties: 
Pleadings,    Representations    aii''    Misrepresentations:    Warranties. 
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ANTHRAX— accident  or  disease,  §  2878. 
ANTICIPATED  LOSSES— assessments,  §  1309. 
ANTICIPATORY  BREACH  OF  CONTRACT.     See  Contract. 
ANTI-COMPACT  AND  RETALIATORY  LAWS— §§  329,  329a. 

See   Statutes. 
APOPLEXY  and  death  caused  by  fall:   proximate  cause,  §  2833. 
APPAREL  attached  to  person:  contribution,  §  3444. 
APPEAL — decision  of  official  body  of  order,  §  355. 

insurable  interest  of  surety  on,  §  937. 

to  sovereign  lodge  not  taken:   injunction  of  assessment  refused,  §  1311. 

in  foreign  court:    expenses  of:   general  average,  §  3441. 

adjudication  of  claims  on  matured  policies:  joinder  of  stockholders,  §  3G45. 
See   Mandamus:    Practice. 
APPENDIX,  death  from  surgical  operation,  §  2880. 
APPLICANT— stranger  to  by-laws,  §  34. 

delivery  to  and  acceptance  of  policy  by,  §  66b. 

•when  not  bound  to  accept  policy,  §§  66b-66g. 

when  charged  with  knowledge  of  conditions  of  policy,  §  66b. 

neglect  to  read  policy:  acceptance  of,  §  66g. 

how  far  justified  in  relying  on  agent,  §  472. 

illiteracy,  etc.,  of  applicant:    agent's   misrepresentations,  §  490. 

representations  as  to  rejection  of,  etc.,  §  2075. 

See  Agent :  Application ;  Policj^ ;   Statutes. 
APPLICATION — may  be  waived:  benefit,  etc.,  societies,  §  53c. 

written,  dispensed  with:   fire  risks,  §  54. 

custom  to  issue  new  policy  Avithout  new  written,  §  54. 

completion  contract,  §  54. 

conditional  acceptance,  §  54. 

by-law  as  to  approval  may  be  affected  by  custom,  §  54. 

approval  and  acceptance,  §  54. 

not  made  in  writing:   oral  proof,  §  54. 

oral  statements  to  alter,  §  54. 
.  acceptance  for  limited  time  with  right  to  reject,  §  54. 

insurer  not  obligated  to  accept,  §  54. 

not  a  contract,  §  54.     See  §  55. 

assurer  may  be  estopped  to  set  up  want  of  proposal,  §  54a. 

fidelity  guaranty:  when  contract  complete  and  not  mere  proposal,  §  54b. 

whether  accepted  question  for  jury,  §  55. 

accepted  is  binding  contract,  §  55.     See  §  54. 

accepted,  assured  cannot  recede  without  liability,  §  55. 

to  what  extent  acceptance  must  accord  with,  §  55b. 

too  late  to  reject  after  loss,'  §  55b. 

conditions  inserted  in  policy  which  are  not  in  application,  §  55b. 

framed  by  agent:  agent's  knowledge,  §  55b. 

time  or  place  of  acceptance  specified,  §  56. 

acceptance:   when  condition  precedent,  §  56. 

policy  not  conforn.ing  thereto  must  be  accepted  to  bind,  §  56. 

acceptance  may  bo  qualified,  §  56. 

not  received:  agent's  negligence,  §  57. 

delay  in  acting  on:  acceptance,  §  57. 

agreement  to  notify  applicant  of  rejection,  §  57. 

usage  or  custom  of  agents  to  bind,  until  notice  of  refusal,  §  59a. 

agent's  agreement  as  to  acceptance  of,  §  61a. 

agent's  agreement  that  binding:   mutual  benefit  insurance,  §  61b. 

and  premium  mailed  l)ut  not  iccoived,  §  62. 

drawn  up  in  lead  pencil  valid,  §  66. 

when  policy  does  not  conform  with  acceptance  by  applicant:  not  required, 
§  66f. 

where  policy  does  not  conform  with:    duty  to  notify  assurer  or  rescind. 
§  6>,g. 

and  by-laws:  copy  ai.nexed  to  policv.  §§  186,  187,  190,  367,  503. 
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APPLICA  TlOX— cont  imicd. 

wlifu  and  when  not  part  of  policy,  §§  ISG,  18Ga,  187,  503. 

in  (.Todit  guaranty  is  jiart  of  I'ontract,  {;  ISOa. 

subsoquont    application  as   part  of  policy,  §   187a. 

admissibility   in   evidence,   §   IHU. 

when  part  of  contract:   statutes,  g  I'JO. 

as  part  of  contract:   standard  [lolicy,  §  190a. 

photographic  copy  attached,  §  JllUli. 

copy  of  for  renewal  or  reinstatement  to  be  annexed,  etc.,  §  190j. 

riyht  of  insurer  to  provitk',  §  1001. 

construction,  intention  of  parties,  §  209c. 

rule  contra  pioferenteni,  §  222a. 

restrictions  in,  on  agent's  authority:  waiver,  ^  444. 

erroneous  answers  in,  tiirougli  agent's  mistake,  negk'ct,  etc.,  §§  472,  473. 

agents:   i)oweis  concerning,  §  -17i;. 

statement   in,  untrue:  oral  evidence,  5^  472. 

agent  writing  down  only  such  answers  as  he  deems  necessary,  ^  472. 

misrepresentations,  etc.,  of  medical  examiner,  g  474a. 

signing  by  applicant  without  reading  or  knowing  eontents,  §  489. 

possession  of:  agency,  g  012. 

statements  in  as  to  beneliciary,  §  732. 

acceptance:   mutual  societies,  note,  §  882. 

and  fee:  "receipt  and  acceptance"  ot :  attachment  of  risk,  §1437. 

surrender  and  cancelation  where  policy  does  not  conform  with,  §  lG49a. 

statements  in:    when  representations,  g  1891. 

statements  in  other  application,  §  I9l4b. 

answer    illegible   or   ambiguous   in  original,   but   plai)i    in   attached   copies, 
§  1929a. 

statements  in:    warranty,  §g  1957-1960. 

neglect  to  read  or  have  it  read,  §§  1974,  3714n. 

prior  application,  etc.:   other  insurance:   lefusal  of  other  insurance,  g  2075. 

fiaud  in:    when  not  a  defense  against  assignee,  g  2308. 

valuation  in:   liability  limited:   damages,  g  3461. 

illegally  rejected.  §  348^. 

declaration,  complaint,  etc.,  §  3671. 

copy  of,  annexed  to  policy,  gg  3671,  3759. 

in  evidence,  §  3759. 

evidence:  temperance,  g  3792. 

judicial  notice  of  custom  as  to  written  application:   life  insurance,  §  3800. 

forms  of:    war  risk  insurance,  Appdx.  B. 
See  Agent:  Construction,  What  is  Part  of  Policy;  Court;  Evidence;  Jury;  Oral 

Application ;    Warranty. 
APPLICATION  FOR  DISSOLUTION— ex  parte,  g  3600. 

for  dissolution  pending:  injunction,  §  3600. 
APPLICATION  FOR  REVIVAL — misrepresentations  and  warranties  in,  g  1461. 
APPORTIONMENT — by  society,  not  reviewable  by  courts:   distributive  share: 
tontine  policy,  note,  §  11. 

in  relation  to  indemnity,  §  29. 

of  loss  is  incident  of  doctrine  indemnity,  §  28. 

of  funds:  tontine  policy:  when  beneficiary  not  bound  by,  §  864. 

of  premium,  none  where  risk  entire,  §  1420. 

of  loss:  whether  subject  insured  separately  or  as  entirety,  §§  2705-2709. 

ship  and  freight  abandoned,  §g  2917,  2918. 

doctrines  in  this  country  and  in   England:   abandonment  and  constructive 
total  loss:  ship  and  freight,  g§  2917,  2918. 

abandonment  to  second  or  diil'erent  assurers,  §  2957. 

of  loss:  equity,  g  3519. 

collection  of  entire  amount  of  insurance:   equity,  g  3528. 

of  valuation  where  different  species  of  property  are  insured,  etc.,  Appdx. 
C,  sec.  72. 
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APPRAISAL— §§  3231-3266. 

condition  precedent,  §  3232. 
APPEAISEMENT— arbitration :   agent's  aiitlioritv,  §  600. 

See    §§    3231-3266."     '  .  '      ' 

APPRAISERS,    delay    of:    causing    failure    to    commence    action    within    time 
limit,  §  3220. 

See  Arbitration  and  Award. 
APPREHENSIONS— as   affecting  concealment,   §§   1706,    :797. 

of  danger:   concealment,  §§  1862,  1863. 
APPROVAL  OF  APPLICATION:  by-law:  how  far  affected  by  custom,  §  54. 
APPROVAL  OF  RISKS — goods  to  be  declared  and  valued,  marine,  §  1736. 

See  Acceptance;    Application;    Contract:    Indorsement;    Risks. 
APPURTENANCES  OF  VESSEL— seaworthiness,   S  2160.  note. 
.ARBITRATION  AND  AWARD:  suits  settled  bj',  before,  1601,  §  i. 

appraisement:    agent's   authority,   §   600. 

resort  to  courts,  §  882,  note. 

mortgagee's  consent  to:   policy  assigned,  §  2314. 

validity  of  clauses:   condition  precedent,  §§  2530,  3232-3234. 

rebuilding,  etc.:    waiver,  §  3167. 

parol  waiver  of  right  to  rebuild,  §  3168. 

arbitration  and  award  clauses — generally,  §  3231. 

distinction  between  reference  which  involves  entire  controversy  and  lia- 
bility and  an  agreement  for  an  appraiser,  where  liability  is  concealed, 
§  3231. 

other  provisions  as  to  arbitration  and  award:  invalidity  of,  §  3235. 

general  rule  as  to  validity  of  arbitration  and  award  clauses.  §  3236. 

standard  policy  provisions  as  to  and  differences  luider  the  different  states, 
§  3236. 

compliance:   Avhen  not  condition  precedent,  §  3237. 

existence  of  a  real  difference  arising  out  of  an  honest  effort  between 
insurer  and  insured  is  necessary  to  make  operative  an  arbitration  pro- 
vision, §  3237. 

"at  written  request,"  §  3238. 

compliance:   condition  precedent:   "at  written  request,"  §  3238. 

oral  selection  of  referee,  §  3238. 

what  constitutes  proper  request  for,  §  3239. 

manner  of  obtaining  an  award  should  comply  with  policy  provisions, 
§  3240. 

after  disagreement  as  to  loss  and  a  request  by  either  party  for  arbitration, 
both  parties  are  under  a  duty  to  act  in  good  faith  to  have  the  loss 
ascertained  as  provided  by  the  policy,  §  3240. 

provision  as  to  arbitration:  where  loss  is  total,  §  3241. 

who  is  disinterested  person:   competency  of  appraisers,  §  3242. 

excessive  award,  effect  of:  as  to  bias  or  prejudice  of  referees,  §  3242. 

demand  for  apjiraisal:   notice  of,  §  3243. 

demand  where  loss  occiu's  Ijy  distinct  fires,  §  3244. 

where  several  insurers  liable  for  same  loss:   separate  demand,  §  3245. 

estimate  of  loss:  prerequisite  to  arbitration,  §  3246. 

award  binding:   wlien,  §  3247. 

awanl  not  binding:   when,  §  3248. 

mortgagee  when  laoimd  by  award,  §  3249. 

agreenu^nt  for  arbitration,  subsequent  to  loss,  §  3250. 

additional  award,  where  prior  award  approved,  §  3251. 

repairs  to  sliip,  §  3252. 

election  of  insurer  to  rebuild  or  repair,  §  3252. 

where  arbitrators  exceed  authority,  S  3253. 

limitation  of  time  for  bringing  suit,  §  3254. 

refusal  to  appoint  ap])raiHers  or  comply  with  arbitration  clause,  §  3255. 

refusal  to  comijly  with  provision  except  on  new  terms,  §  3256. 

denial  of  lial)ility  is  Avaiver  of  provision,  S  3257. 

instances  of  waiver  of  arbitration  piovision  by  company,  §  3258. 
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wlu'ii  tluTO  is  no  waiver  of  jiroN  isioii,  •:;  ;1259. 

fuiluro  to  ajjfroo  upon  arbitratoia,  (j  ^'idO. 

'arbitration  waives  defects  in  proof  of  loss,  §  3261. 

award  may  be  set  aside:   wlien,  §  3202. 

excess  award  insutlieieiit  of  itself  to  show  fraud,  §  3262. 

averments  in  eomplaint  as  to  arbitration  clause,  §  3263. 

noncompliance:   arbitration  and  award  clauses:   defense,  §  3264. 

death  of  insured  after  submission,  §  3205. 

appraisers  may  call  in  experts,  {$  3206. 

submission  to:   waivers  of  proofs  of  loss,  §  3367. 

waiver  of  jiroofs  of  loss.  Sj  338!). 

repairs  and  rebuildinji:  action.  S  :]-iH~). 
ARCllITKCT'S  drawinfis  and  specifications  as  part  of  contract,  §  191. 
ARGUifENT  OF  COUNSEL— §  3714. 
ARIMAMENT  OF  SHIP— warranty,  §  1994. 
ARMS — loss  of  one  or  both:  war  risk  insurance,  Appdx.  A. 
ARMY  NURSE  CORPS— war  risk  insurance,  Appdx.  A. 
ARREARS— dues  in:  forfeiture,  §  1258. 

death  duriii"-,  §  1283. 

insured  shot  while  resisting:  officer:   '"known  violation  of  law,"  §  2610. 
ARREST— resisting:  excepted  ri^ks,  §  2619c. 

distinguished  from  capture,  §  2737. 
ARRESTS  AND  DETAINMENTS   OF  PRINCES— clause  as   to  arrests,   etc., 
2737,  2739. 

distinguished  from  capture,  §  2748. 

See  Abandonment. 

declaration  of  war  as  '"restraint,"  etc.,  of  princes:   abandonment:   loss  of 
""adventure":  goods  remaining  in  assured's  possession,  §  2996a. 

construed  under  Marine  Insurance  Act,  Appdx.  C,  Sched.  I.  sec.  10. 

See  Danger. 
ARRIVAL — on   vovage   insured:    time   specified   for   continuance  of   risk   after. 
§  1492. 

"at":  when  risk  attaches,  §§  1498,  1500,  1504. 

usage  may  suspend  attachment  of  risk  "at  and  from"  beyond  ship's  first 
arrival,  §  1502. 

of  ship  "at"  outward  port  as  a  wreck:  risk  never  attaches,  §  1504. 

duration  of  risk  after:  not  specified,  §  1528. 

of  part  of  cargo  of  fishing  voyage  by  another  ship:  continuance  risk,  §.1534. 

of  ship,  that  notice  will  be  sent  broker:  disclosure  of  facts,  §  1836. 

risk  to  continue  specified  number  of  days  after,  §  1537. 

when  vessel  has  arrived,  §  1540. 

port  of,  and  port  of  discharge  not  synonymous,  §  1547,  note. 

Msage  to  keep  cargo  on  board  after:  risk  to  port  or  ports  discharge,  §  1550. 

of  goods,  to  a  market  at  final  point  of  discharge:  end  of  risk,  §  1598. 

of   ship   not   worth   repairing:    fifty-per-cent   rule:    freight:    abandonment, 
§  3013. 

of  part  of  goods:  fifty-per-cent  rule:  abandonment,  §  3014. 

of  ship  or  cargo:  fifty-per-cent  rule,  §  3069. 
ARRIVE  in  safety  in  anv  port  or  harbor  of  a  particular  place:  risk  to  continue, 

§  1548. 
ARRIVED,  ship  may  have,  and  yet  never  have  been  moored  in  safety,  §  1541. 
"'ARRIVING  in  port"  does  not  cover  arrival  i)i  cove,  §  2738. 
ARSON — prosecution  for,  as  excuse  for  failing  to  sue  in  time  stipulated,  §  3200. 

threatened  prosecution  for  to  induce  settlement:  damages,  §  3456. 
See  Incendiarism. 
ARTICLES  OF  ASSOCIATION— designation  of  beneficiaries,  §§  728,  729. 

See  Parties;  Mutual,  etc.,  Companies. 
ARTISANS— fire  used  by,  §  2796. 
'AS  HE  ]\IAY  DIRECT"— beneficiary,  §  765. 

6384 


IXDEX 

ASHES — statement  as  to  keei)ing,  §  1995. 

"ashes  are  kept  at  all  times  in  bulk":  warranty,  §§  1972,  1995. 
ASPHYXIATIOX— bj-^  gas.  §§  2620,  2621. 

proximate  cause,  §  2833. 

bv  action  of  water  or  gas,  §  2881. 
ASSAILAXTS-  ACTS— causing  death,  §  2882. 
ASSASSIXATIOX— accidental  death,  §  2882. 
ASSAULT,  death  in:  excepted  risks,  etc..  §  2619a. 

death  or  injury  in  self  defense,  §  2619b. 

upon  officer  of  tlie  law:  resisting  arrest,  §  2619c. 

upoji  officers:   accidental  death:   proximate  cause,  §  2837a. 
"ASSECURATIO"— word  adopted  in  Italy,  §  iv. 
ASSESS:\IEXT  ASSOCIATIOXS— statutes  as  to:   when  not  part  of  contract, 

§  19-t.  subd.  (d). 
ASSESSMEXT    COMPAXIES,    statutes    as    to    representations,    etc.,    §    1916, 
subd.  (1). 

See  Fraternal  Orders,  etc.;   ^lutvial  Benefit  Associations. 
ASSESSMENT  IXSURAXCE  defined,  §  7a. 
ASSESSMEXT  PLAX  a  system  of  insurance:   history  of,  note,  §  v. 

business  on,  by  life  and  casualty  corporations,  §  viiia. 

casualty  insurance  on.  note,  §  9. 

mutual  company:  reinsurance,  §  115b. 

insurance:  what  is  part  of  contract,  §  18Sa. 

or  co-operative  plan  or  old  line  company  distinction,  §  346  b. 
ASSESSilEX'TS  AXD  DUES:  acceptance  of:  when  no  waiver  of  non-compliance 
with  by-laws,  §  53c. 

payment  assessment  complete  contract,  §  71. 

premium,   etc..   notes:    assessment:    no   action   where   contract   incomplete, 
§  53. 

first  assessment  not  paid,  second  one  may  nevertheless  be  imposed,  §  76. 

plan  of  insurance:  powers  of  company:  assessments,  §  350. 

liability  limited  as  to,  §  350e. 

deficiency  or  reserve  or  delinquent:   change,  etc.,  in  by-laws,  §  379h. 

increasing  assessments  or  dues  or  reducing  amount  payable,  §  380c. 

directors:   assessment  by.  of  premium  note:   whether  act  judicial,  §  404. 

evidence  of  levy  of,  at  illegal  meeting  of  directors,  §  404. 

levying  assessment:  ministerial  or  jiidicial  act,  §§  404.  1204,  1310. 

failure  to  pay:   suspension  member:   self -executing  laws,  §  407. 

extension  by  agent  of  time  of  payment  of,  §  447. 

defenses  to  action  for:  fraudulent  representations  of  agent.  §  514. 

payment  assessments  by  beneficiary  gratuitous,  §  870. 

check  mailed  for,  §  1145. 

advanced  by  wife,  gives  her  equitable  lien,  §  1148. 

advanced  by  wife  under  agreement  with  husband,  §  1148. 
"     payment  assessments  by  mail,  §  1163. 

notes,  assessment  of:  when  liability  continues  until  all  paid,  §  1225. 

liability  on  note  ijfter  default  in  paying,  §  1230. 

definition   of  assessment:    consideration,   §   1245. 

"assessments  upon   surviving  members."  construed,   §   1245a. 

when  decree  is  assessment  and  not  an  order  for  an  assessment,  §  1245b. 

whether  or  to  what  extent  assessments  are  debts,  §  1245c. 

assessments:  generally,  g  1246. 

distinction  between  premiums  and  assessments,  §  1247. 

membership  fees  and  dues  generally,  §  1248. 

validity  of  provisions  as  to  assessments,  §  1249. 

premium,  etc.,  notes:  assessment:  gcnerallJ^  §  1250. 

liability:  who  liable  to  assessments:   members,  §  1251. 

liability:   who  liable  to  assessments:   mortgagee:   assignee,  §  1252. 

liability  of  member:  generally.  §  1253. 

nonpavment    of   assessment   due    after   date    of   accident   insured   against, 
§  1254. 
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liability    to   asscssnvont:    agrooment    or    provisions    contrary    to    statutes, 

(?  1255. 
liability:    prior   and    subsequent   losses:    liability   after   loss,   forfeiture   or 

suspension,  §§  r25t),  r25(5a. 
member  joinin-:  between  loss  and  rendition  of  judgment  against  company, 

§  1257. 
dues.  Avlien  payable:   dues  in  arrears:   forfeiture,  §  1258. 
Sunday:   assessment  falling  due  on,  g  125!). 
susiHMision  of  member:  assessments,  §  12G0. 
nonpavnient   dues    and    assessments:    when    forfeits   or    suspends,   §§   1261, 

12111a. 
payment  assessments  in  advance  in  excess  of  mortuary  assessments,  §  1262. 
no'forfeitiu-e:  assessments  in  advance  of  death  losses,  §  1263. 
forfeiture    or    suspension:    whether    affirmative   &ct   of    society    necessary, 

§  1264. 
member  when  in  good  standing:  when  not,  §  1265. 
nonpayment  of  assessments:   when  no  forfeiture,  §  1266. 
xmautiiorized  company:   assessments  by,  §  1267. 

liability  to  assessments:    c:incellation:    surrender:   Avithdrawal,  §  1268. 
right  of  members  to  withdraw  and  avoid  liability  for  assessments,  §  1269. 
wTietlier  contract  to  pay  assessments  unilateral,  §  1270. 
right  to  deny  liability  for  losses  on  policies  to  non-members,  §  1271. 
dues  and  assessments:   effect  of  insolvency  upon  liability,  §  1272. 
receiver:  assessments  by,  §  1273. 

receiver:   what  he  may  include  in  assessment  premium  note,  §  12/4. 
trustee  of  unauthorized  company:  assessments  by,  §  1275. 
restoration  to  membership:   reinstatement:  revival,  §  1276. 
same  subject:  good  health,  §  1276a. 
same  subject:  incontestable  clause,  §  1276b. 
same  subject:  when  reinstatement  not  effected,  §  1276c. 
same  subject:  when  new  contract,  when  not,  §  1276d. 
reinstatement  by  way  of  waiver  and  not  as  new  contract:  creditors'  right, 

§  1277. 
payment:  to  whom  dues  and  assessments  payable,  §  1278. 
member  inay  be  obligated  to  see  that  money  actually  received,  §  1278. 
^uode  of  remittance,  §  1279. 

tender  of  assessments:  frequency  of  tender,  §  12S0. 
death   before   time   specified   for  payment   expires:    loss   after   suspension: 

assessments  and  dues,  §  1281. 
dues  and  assessments:   death,  §  1281. 
days  of  grace:   death  within  days  of  grace,  §  1281a. 
death  of  member  during  suspension  of  lodge,  §  1282. 
death  while  dues  in  arrears,  §  1283. 
payment  assessment  after  loss,  §  1284. 
right  to  have  assessment  made,  §  1285. 

no  authority  to  receive  less  than  amount  of  assessment  due,  §  1286. 
safety  fund:  reserve  fund:  assessments  and  dues,  §  1287. 
wiiere  claim  invalid:  member  cannot  control  disposition  of  fund,  §  1288. 
refusal  to  pay  assessments:  right  to  have  fund  distributed,  §  1288. 
illegal  claims:   assessments  to  meet  are  imder  control  of  society,  §  1288. 
application  or  appropriation  of  fund  by  society  or  lodge,  §  1289. 
necessity  for  assessment  must  exist,  §  1290. 
when  assessment  legitimate:  statute,  note,  §  1290. 
prescribed  mode  must  be  followed  in  levying  assessment,  §  1291. 
who  empowered  to  levy  assessments,  §  1292. 
must  be  validly  levied.  §  1292. 
notice  of  intention  to  assess  not  necessary  for  directors"  regular  mectmg, 

§  1293. 
power  of  directors  to  assess  cannot  be  delegated,  §  1294. 
power  to  assess,  when  may  be  delcLrated:   exceptions  to  rule,  §  1295. 
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illegally  elected  board:  assessments  by,  §  1296. 

intentional  omission  of  members,  §  1297. 

risks  classified:  assessments,  §  1298. 

validity:     assessment    invalid    of    certificate    changed    to    life    policy    with 

regular  premiums,  §  1299. 
requirement  as  to  levy  of,  "forthwith,"  §  1300. 
when  assessment  may  be  made,  §  1300. 
no  obligation  after  each  loss  to  compute  at  once,  §  1300. 
directors:  assessment  by,  after  assignment  in  insolvency,  is  void,  §  1300. 
delay  in  levying  assessment:   when  excusable,  §  1300. 
unearned  premium:  assessment  to  repay,  §  1301. 

slight  errors  do  not  invalidate,  material  errors  or  omissions  do,  §  1302. 
second  assessment  of  note,  §  1303. 

new  policy  substituted  for  old  one  through  fraud,  §  1304. 
levying  assessment:  the  amount:  inequality,  §  1305. 
rigiit  to  increase  assessments,  §  1305a. 
examination  and  allowance  of  claims,  §  1306. 
what  may  be  included  in  assessment,  §  1307. 
what  need  not  and  may  not  be  included  in  assessment,  §  1308. 
anticipated  losses,  §  1309. 
regularity    of    assessment    must    be    affirmatively    shown— allegation    and 

proof:    evidence,  §   1310. 
defenses  to  actions:   assessments:  premium  notes,  §  1311. 
statute  of  limitations:  assessments,  §  1312. 
overpaid  assessment:   when  no  return,  §  1408. 
increase  of:  return  of  premium,  g  1408g. 
cancelation  for  nonpayment  of,  §  1640. 
increase  of:  rescission  or  cancelation,  §  1659a. 

assessment  no  evidence  of  amount  realized:  verdict  set  aside,  §  3463. 
refusal  to  levy:  damages,  §  3463. 
refusal  to  levy:  form  of  action,  §  3470. 
failure  or  refusal  to  levy:  action,  §§  3473,  3474. 
action  for  assessments,  §  3487. 
refusal  to  levy:  specific  performance,  §  3516. 
failure  or  refusal  to  levy :  equity,  §  3519b. 
power  of  receiver,  §  3592. 

waiver  of  nonpayment  by  subsequent  assent  to  assignment,  §  2325. 
payment  assessments  by  wife:  recovery,  §  2343. 
not  paid:  waiver:  proofs  of  loss,  §  3380. 
deduction:    damages,  §  3456. 

notes,  assessment  of:  action  for,  by  assignee,  §  3592. 
domicil  of:    receiver:    promissory  notes   in   other   states,   §   3593. 
defenses,  §  3735. 
forfeitui-e:   evidence,  §  3826. 

See  Premiums,  etc.;  Notes  for  Premiums,  etc.;  Notice;  Taxation; 

and  see  §  882,  note. 

ASSETS — a  trust  fund:    illegal  transfer  not  reinsurance:    deposit  with   state, 

§  112b. 
transferred  by  life  company,  reinsurance:  ultra  vires,  §  115. 
transferred  by  solvent  to  insolvent,  §  115. 
possession  of,  by  foreign  corporations:    statutes,   §   328. 
equitable:   premiums  paid  in  fraud  of  creditors  arc,  §  1147. 
assessments  to  meet  deatii  claim  not  assets  in  receiver's  hands,  §  1288. 
transferred  by   assurer,  assured  may   rescind  and   recover  back  premiums, 

§  1408. 
transfer  of:    rescission  and  cancelation,   §   1644. 
jurisdiction:   administering  assets,  §  3496. 
distribution  of,  proceedings  for,  S  3590. 

assigned  to  another  company:   application  for  leceiver,  §  3592. 
collection  of:   receivers,  g  3593. 
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rcooivor:    funds  deposited  with  state  treasurer,  §  3593. 

in  another  state  tluiii  lioniicil  of  assigning  eouipany,  §  3593. 

reh'ase  of  stockholder  in  \ioUition  of  creditors'  rigiits,  ^  3r)94. 

share  in  of  policylioklers,  §  3505. 

snrjdus   fui\ds   from   profits:    creditors'  ehxinis:    insolvency,  §  3597. 

t'wnds  receixed  UTuler  reinsurance:  insolvency,  §  3597. 

distribution  of.  «;S  3000,  3001. 

foreign  company's  assets:  receiver  in  state  of  domicil:   reinsurance,  §  3600. 

good  will  of  companv,  §  3001. 
ASSIGNED  POLICY— cancelation  of,  §  1641. 

See  Assignment. 
ASSIGNEE — possession  of  life  policy:   delivery  of  policy,  §  94. 

agent's  agreement  with,  that  assigned  policy  of  same  force  as  new  policy: 
estoppel,  S  5.33. 

when   jierson   designated  as  beneficiary  treated  as  assignee,  §  729. 

killing  insured  by  sane  assignee,  §  830. 

lien  on  paid-up  policy.  5;  842. 

of  life  policy:   whetlier  insurable  interest  necessary,  §§  914-919.     See  Par- 
ticular Insurable  Interests. 

right  to  recover  on  life  policy,  §  914. 

of  life  policy:    necessity  of  insurable  interest:   payment  of  premium  as  a 
factor,  §  915. 

of   life  policy:    insurable   interest  of:    consent  of  assurers  to  assignment, 
§  910. 

life  policy:  benefit,  etc.,  societies:  necessity  of  insurable  interest,  §  917. 

insurable  interest  of,  §  934. 

creditor  as:  insin-able  interest  of,  §  949. 

of  life  tenant:   insurable  interest  in  life  of,  §  964a. 

of  mortgagee:  insurable  interest,  §  1044. 

of  mortgagee,  payment  of  premiums  by,  §  1157. 

when  insured  not  bound  to  notify,  of  maturity  of  note  of  assignor,  §  1208a. 

liability  to  assessment,  §  1252. 

of  corporation  not  insolvent:   levy  of  by,  invalid,  §  1273. 

who  liad  contracted  to  pay  assessment:   notice  to:   liability  of  for  failure 
to  pay,  §  1331a. 

return  of  pi'emium,  §  1429. 

description  of  interest.  §  1092. 

adoption  of  original  assured  representations  by,  on  renewal,  §  1914e. 

policy  to:   disclosure,  interest  and  title,  §  2030. 

insurable  interest  prima  facie  none  in  property  burnt,  §  2305,  note. 

rights  under  Massachusetts  fire  policy,  §  2300. 

when  subject  to  same  defenses  as  assignor,  §  2308. 

holdino-  as  collateral:  defenses  same  as  against  assignor,  §  2315. 

of  life  policy:  right  to  recover,  §  2320. 

assignment  by:  life  policies,  §  2326h. 

of  life  policy,  subject  to  same  defenses  as  assignor,  §  2326. 

of  owner  of  cargo:  liability  for  freight  money,  §  2920. 

reduction  of  bottomry  bond  from  loss  due  to:  damages,  §  3455. 

action  against  assignor  of  void  policy,  §  3485. 

of  claim  may  sue,  §  3485. 

creditor  as:  recovery.  §  3488. 

possession  of  policy:   beneficiary's  rights  endangered:    equity,  §  352S. 

in  insolvenc.y:  powers  of,  §  3592. 

insolvency:  right  to  in  life  policy  surviving  specified  period,  §  3599. 

who  may  sue,  gS  3615-3621. 

joinder  of  parties:   statute,  §  3640. 

of  insured:    indemnity  policy:   parties  to  action:   misjoinder,  §  3658J. 

of  lessee:  action  against  insurer:  ])arties  to  action,  §  .30581. 

when  assignor  does  not  part  with  bis  interest,  Appdx.  C,  sec.  15. 
See  Assignment;    Trustee;   Receiver. 
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ASSIGNMENT    AND    TRANSFER— by    mortgagee    to    insurer:    standard    lire 

policy:  indemnity,  §  24a. 
of  policy  of  reinsurance,  §  122. 
conditions  as  to  reinsurance,  §  124. 
lex  loci  contractus,  §  232. 

agent  signing  for  principal:  I'atification,  §  459.  , 

ratification:  neglect  to  disaffirm  agent's  acts,  §  462. 
alienation:  waiver:  agent's  powers  as  to,  §§  560,  561. 
fraud  of  agent,  §  599. 

del  credere  agent,  when  should  take  assignment,  §  622,  note, 
of  policy:  agent's  lien,  §  691. 
conditions  as  to:  change  of  beneficiary.  §  740d. 
wife's    rights    when    induced   to   join    in   by    husband's    misrepresentation, 

§  813. 
by  beneficiary,  §  837. 
ratification  of  by  beneficiary,  §  838. 
to  creditor:   beneficiary,  §  839. 
of  endowment  policy:  wife  as  beneficiary,  §  840. 
by  beneficiary  to  one  having  no  insurable  interest,  §  841. 
joint  assignment  by  husband  and  wife  of  policy  on  husband's  life,  §§  843, 

844,  2349. 
wife:   assignment  by.  of  policy  on  husband's  life,  §§  845,  2347,  2348. 
of  certificate:   who  entitled  to  benefit  fund:  classes,  §  846.  i 

effect  of  provision  in  certificate  permitting:  beneficiaries,  §  847. 
mutual  society,  note,  §  882. 

interest  devested,  partial  interest  remaining,  §  904. 
after  loss  does  not  defeat  recovery,  §  904. 

in  trust  for  payment  debts:   when  insurable  interest  remains,  §  904. 
of  policy  as  collateral,  carries  only  defeasible  right.  §  904. 
condition  prohibiting,  after  loss,  void,  §  904. 

notice  not  necessary  to  preserve  validity  of  life  policy:  statute,  §  914,  note, 
of  life  policy:  notice  of,  v.hen  necessary,  §  914. 
assured  may  insure  own  life  and  transfer  policy,  §  914. 
of  mutual  benefit  certificates,  §§  918,  919,  2334. 

of  life  policy  or  certificate:   insurable  interest  of  assignee,  §§  918,  919. 
effect  of  on  'mortgagee's  insurable  interest,  §  1042. 
by  one  of  policy  on  his  own  life  to  cousin  void,  §  1070. 
of  policy  as  collateral  to  mortgagee:   right  to  deposit  premium,  §  1161. 
of  polic}'  passes  dividends,  §  1166. 

member  cannot  assign  assessment  paid  by  him,  §  1288. 
suspension  of  risk,  §  1473. 
in  insolvency:  effect  as  to  cancelation,  §  1644. 
consent  to:   waiver:  notice  to  insurer,  §  2248. 
to  mortgagee:   alienation,  §  2275. 
mortgagor  to  third  party:  alienation,  §  2290. 
of  fire  policies— generally,  §§  2304,  2306. 

condition  that  loss  payable  to  mortgagee  is  not  an  assignment,  §  230o. 
of  fire  policies:   "loss,'if  any,  payable  to,"  §  2305. 
before  loss,  §  2306. 
same  subject:  statutes,  §  2306a. 
distinction  between  assignment  and  executory  contract:   covenant  to  keep 

property  insured,  §  2306b. 
sale  of  property  does  not  transfer  policy  to  purchaser,  §  230*. 
adoption   of   policy   by   vendee:    "'for   account   of  whom   it   may   concern,' 

§  2307a. 
subsequent  assent  to:  waiver,  §  2308. 
legal  effect  of  assent  to  in  fire  policy,  §  2308. 
manner  of  procuring  assent  to  assignment  of  policy,  §  2309. 
consent  by  assurer's  agent,  §  2309a.  „..^nu 

agreement  of  vendor  to  obtain  insurer's  consent  to  assignment,  §  2iJ09b. 
notice  of  assignment:  fire:  marine,  S  2310. 
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ASSIGNMKNT  AND  TPvANSFKU— fontinuod. 
oqnitiiblo  assiiiiiinont  of  lire  i)()liey,  ^  '2311. 
indoisemcnts  upon  policy,  §  2312. 

fraud  in  niakinj;:  assignment:   in  jirotuiinji'  assent  tliereto,  §§  2313,  2335. 
to  mortgagee:  rights  of  mortgagee,  §g  2314.  2314a. 
assignment  by  mortgagee:    form  of:   cflect  of,  §  2314b. 
of  life  ])oli(y  as  eollateral,  §  2315. 
to  })artner,  Jj  23U). 

by-laws  of  mutual  company  as  affecting  assignment  of  ])olicy,  §  2317. 
creditor  of  assignor  attaching  subsequently  to  assignment  of  lire  policy: 

rights  of,  S  2.318. 
assignor's  acts:  effect  of  upon  rights  of  assignee — generally,  §  2319. 
assignor's  acts:  effect  of  upon  rigiits  of  assignee  who  is  mortgagee,  §  2320. 
mortgagor's  acts:  loss  after:  cU'ect  of,  upon  rights  of  assignee,  §  2321. 
legal  cilect  of  assignment  after  loss,  §  2322. 
of  void  policy,  S  2323. 
limitation  clauses — assignment,  §  2324. 

clauses  as  to  assignment:   waiver  of  breacli   tliereof:    forfeiture,  §  2325. 
same  subject :  agent's  acts  or  knowledge,  §  2325a. 
of  life  jtoiicies — generally.  §  2326. 
life  policies:   right  to  assign.  §  2320a. 

life  policies:   nature  of  assignment:   construction.  §  232Gb. 
life  policies:  consideration  for  assignment,  §  232r)C. 
life  policies:   valid  and  invalid:   assignments,  g  2326d. 
life  })olicies:   nuitcrial  alteration  of  assignment,  §  232Ge. 
life  jiolicies:   executory  contract  to  assign,  §  232t)f. 
life  policies:  equitable  assignment,  §  2326g. 
life  policies:  assignment  by  assignee:  generally,  §  2326h. 
assignment  to  undertaker,  tradesmen,  etc.,  §  23261. 
life  policies:  rights  of  assignee:  generally,  §  2326J. 
life  policies:  reassignment,  §  2326k. 
life  policies:  gift,  §  23261. 
no  assignment  by  insured  wliere  interest  in  policy  has  vested  in  beneficiary, 

§  2327. 
distinction  between  assignment  and  change  of  beneficiary,  §  2327a. 
no  assignment  if  policy  forbids,  §  2328. 
notice  of  assignment:  life  policy,  §  2329. 
notice  of  assignment:  what  is  sufficient  notice:  life,  §  2330. 
of  life  policy:  consent,  §  2331. 

same  subject :  manner  or  mode  of  assignment,  §  2331a. 
delivery  of  assignment  of  life  policy,  §  2332. 
of  life  policy  may  be  by  agreement  outside  of  policy,  §  2333. 
possession  of  policy:   life>  §  2333. 

assignment:    mental  capacity:   undue  influence,  §  2335a. 
absolute    assignment:    life    policy    to    creditor:    agreement    to    retain    only 

amount  due,  §  2336. 
assignment    of    life    policy    to    creditor:    amount    recoverable:    continued, 

§  2336a. 
of  life  policy  as  collateral,  §  2337. 
power   of   attorney:    jiledge   of   policy:    loan   obtained   by   forgery:    set-ofl", 

§  2337a. 
of  policy  payable  to  executors,  administrators,  or  assigns,  §  2338. 
of  policy  to*  trustee,  §  2339. 
of  policy  pro  tanto,  §  2340. 

bankruptcy:   insolvency:   effect  of  upon  policy  on  life  of  bankrupt,  §  2341. 
for  benefit  of  creditors.  S  2341. 
insurer's  rights  where  jiolicy  assigned,  §  2342. 
husband  to  Avife  of  life  policy.  §  2.343. 

of  life  policy  to  wife.  l)y  insolvent:  creditor's  rights,  §  2344. 
of  life  policy  to  dependents  bv  insolvent:  creditor's  rights,  §  2344. 
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ASSIGNMENT  AND  TRANSFER-^continued. 

husband's   right   to   assign   policy   issued  for  benefit   of   wife   or   children, 

§  2345. 
guardian:  right  of  to  assign  policy  issued  for  benefit  of  ward,  §  2346. 
Mhere  wife  has  contingent  interest  only,  §  2347a. 
joint  assignment  by  husband,  wife,  and  children,  §  2349. 
to  husband  and  wife:  joint  ownership:  survivor's  rights,  §  2349a. 
of  employer's  liability  policy,  §  2349b. 
of  marine  policies — generally,  §  2350. 

of  marine  policies  where  assignor  has  parted  with  entire  interest  in  prop- 
erty insured,  §  2351. 
of   marine   policy   subsequent  to   absolute   sale  and  transfer   of   subject  of 

insurance,  §  2352. 
of  marine  policy:  delivery  to  assignee,  §  2353. 
notice  of  assignment  of  marine  policy,  §  2354. 
prohibition  in  marine  policy  as  to  assignment,  §  2355. 
provisions  of  ^larine  Insurance  Act  as  to:   marine  policv,  Appdx.  C,  sees. 

50,  51. 
insurer's  right  to  set-off  against  assignee,  §  2356. 
Avhat  constitutes  assignment — cases  generally,  §  2357. 
what  will  not  amount  to  an  assignment — cases  generally,  §  2358. 
effect  of  assurer's  insolvency  assignment  upon  its  liability  also  upon  time 

limitation  for  suing:  credit  guaranty,  §  2786,  subd.  (m). 
abandonment,  §  2904. 
to   assured  by  underwriter  on   vessel:    recovery   of  freight   loss   pro  rata, 

§  2919. 
of  loss  and  right  to  rebuild,  §  3156. 
wrongful  refusal  to  assign,  §  3484. 
after  loss:  parties,  §  3620. 
pleading,  §  3666. 
evidence,  §  3831. 

See  Equitable  Assignment;   Evidence;   Insolvency;   Subrogation. 
ASSIGNOR — when  insurer  not  bound  to  notify  assignee  of  maturity  of  note 
of,  §  1208a. 
may  sue  for  premium  in  his  own  name,  §  1428. 
intoxicated  when  policy  assigned:  right  of  action,  §  2306. 
who  may  sue,  §§  3615-3621. 

See  Assignment. 
ASSIGNS— as  beneficiaries,  §  784. 

as  payees:   assignment  of  policv,  §  2338. 
ASSISTANT  SECRETARY.     See  Agents. 

ASSOCIATION — debt  of:  when  policy  must  mature  to  create  in  favor  of  bene- 
ficiary, §  852. 
See  Lodge:   Mutual  Benefit  Society;   Powers;   Railroad  Relief  Association. 
ASSOCIATIONS — for  mutual  insurance:    termination  of  risk:   nonpayment  of 
contribution.  §  1554. 
Lloyds  in  United  States:  history  of,  §  ivc. 
or  clubs  in  England  for  insurance,  §  v. 
fraternal  benefit:  history  of,  §  v. 
rate  making  associations:  statutes  as  to,  §  x. 
mutual,  for  burial  insurance  when  void,  §  7c. 

employee's  beneficial  and  relief:  contract  not  one  of  indemnity,  §  27n. 
unincorporated,  as  insurers.     See  Parties  to  Contract. 

See   Clubs:    Fraternal    Orders;    Lloyds;    Powers;    Railroad   Relief   Associa- 
tions;    Shipping     Association;     Shipowners'     Protective     Associations; 
Statutes;    Unincorporated  Associations. 
ASSUMPSIT— §  .3470. 

on  sealed  policy,  §  3608.  note. 

See  Action;  Rights  and  Remedies. 
"ASSURANCE,"  "chamber  of."  §  iv. 

ASSURANCE  COMPANIES  ACT  of  England  of  1909,  §§  iv,  viia,  7b. 
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'•ASSURANCES"  related  formerly  to  conveyance  of  property,  note,  §  1. 
ASSURED — "insun^d"  and  "assurod"  synonymous,  §  1. 

}iot  a  niciiibor  under  tontine  plan,  g  11. 

neglect  to  read  policy,  S  l'<>g- 

bound  by  knowledge  of  agent's  limited  authority,  §  429. 

termination  of  agency  as  to,  §  720. 

neglect  of,  to  read  policy  does  not  aid  him,  §  1182. 

fraud  rendering  policy  void,  no  return  of  premium,  §  1406. 

cannot  surrender  policy  at  pleasure  and  obtain  return  of  premium,  §  1420. 

in  mutual  lire  company  not  entitled  to  return  premium  because  of  mem- 
bership, §  1430. 

acceptance   by,  of  goods   at   intermediate  port  terminates   risk  on    frei<rlit, 
§  1618. 

rights  where  contract  wrongfully  canceled  or  terminated,  §  1G59. 

duty  to  protect  property  from  approacliing  conflagration,  S  l(i()2. 

obligation  to  exert  himself  to   save  property  endangered,   §§   2811-2813. 

negligence  of:   marine,  §  2850. 

criminal  acts  of.  S  2851. 

illegal  acts  of,  S  28.")1. 

repairs  of  ship  and  abandonment,  §  3042. 

mortgagee  one  of  the  parties,  §  3304. 

action  in  name  of,  §  3010. 

See  Insured;   Knowledge. 
ASSURER — breach  of  contract  by:   return  of  premium,  §  1408. 

violates  contract  by  transferring  assets,  jiremium  is  returnable,  §  1408. 

wrongful  cancellation  of  termination  of  contract  by,  §  1G59. 

See  Insurer. 
"AS  THEIR  INTEREST  MAY  APPEAR":    JOINDER  OF  PARTIES— §  3641. 
"AT  AND  FROil":  broker  instructed  to  effect  such  policy:  liability,  §  671. 

risk  entire:  premium  not  returnable,  §  1420. 

risk  divisible:   return  of  premium,  §  1421. 

apportionment  of  premium,  §  1421. 

attachment  of  risk:  home  port,  §  1486. 

risk  to  commence  at  time  specified,  §  1491. 

risk  to  continue  after  arrival,  §  1492. 

for  a  certain  period,  §  1493. 

delay  in  port  should  not  be  unreasonable,  §  1494. 

a  port  named:  ship  undergoing  repairs,  risk  attaches,  §  1494. 

foreign  port,  §  1496. 

repairs  in  port:  attachment  risk,  §  1497. 

"at:"'  whether  risk  attaches  on  first  arrival  or  after  vessel  moored  twenty- 
four  hours,  etc..  §§  1498,  1500.  1504. 

till  "moored  twenty-four  hours,"  etc.:  duration  of  risk,  §  1501. 

island,  etc.,  attachment,  etc.,  of  risk,  §  1501. 

ports  in  Newfoundland:  usage,  §  1502. 

usage  may  suspend  attachment  of  risk  bevond  time  of  ship's  first  arrival, 
§  1502. 

intermediate  voyage:  attachment  risk,  §  1504. 

her  port  of  lading:  excludes  lading  at  different  places  in  same  bay,  §  1505. 

time  policy:  duration  of  risk,  §  1506. 

attachment  risk,  vessel  lying  long  in  foreign  port  or  stated  to  be  there  in 
safety.  §  1507. 

homeward  policy:  general  designation  of  ports,  island  or  district,  §  1508. 

'"either  of"  two  ports,  risk  attaches  in  alternative,  §  1.508. 

homeward  policy:   specific  designation  as  to  port  or  place,  §  1509. 

foreign  port:  ownership  acquired  while  A-essel  lying  in  port:  attachment  of 
risk,  §  1510. 

any  one  of   several   ports:    voyage   from  one   port  to   another   before  ris': 
attaches.  §  1511. 

"at"  when  not  necessary  to  cover  risk  at  intermediate  ports,  §  1514. 

a  port  named  and  "a  market,"  §  1515. 
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"AT  AND  FROM"-^continued. 

a.  port:    several  ports  within  one  classification,  §  1529. 

undisposed-of    outward   cargo    may   be   protected   by   words,    "wheresoever 
loaded,"  §  1573.  

outward   cargo   to   be   considered   homeward:    interest,   etc.:    loading   "at, 
§  1574. 

what  is  a  port  of  loading:   commencement  of  risk,  §§  1578,  1579. 

loading  elsewhere  than  ''at"  designated  place,  §  1580. 

attachment  of  risk  of  goods,  §  1581. 

on  goods:    several  ports  within  one  legal  classification:    attachment,  etc.: 
risk,  §  1582. 

change  of  voyage :  attachment  of  risk,  §  1585. 

homeward  poUcy  from  island  or  district:  attachment  risk  on  goods,  §  158G. 

outward  cargo,  discharged:  attachment  of  risk  on  freight,  §  1612. 

homeward  voyage,  risk  on  freight,  §  1614. 

risk  on  freight  of  goods  for  each  passage,  §  1616. 

second  charter-party:  right  to  charter  freight,  §  1626. 

warranty  to  sail,  §  1954. 

seaworthiness  referred  to  commencement  of  risk,  §  2180. 

delay  in  port  preparing  for  diflerent  voyage,  §  2375. 

port  or  ports:   liberty  of  ports,  §  2379. 

preliminary  trial  trip:  deviation,  §  2380. 

port  or  ports  in  alternative,  §  2381. 

with  liberty  to  touch  at  islands,  §  2383. 

instruction's  to  deviate:  concealment,  §  2414. 

illegality  after  risk  attaches,  §  2549. 

delav  in  voyage,  §  2760. 

or  "from"  particular  place  implied  condition  as  to  conunencement  of  risk: 
marine,  Appdx.  C,  sees.  25,  42. 

ship:  Marine  Insurance  Act:  construction,  Appdx.  c,  Sched.  I.  sec.  3. 
ATHLETIC  EXERCISES,  injuries,  etc.,  occasioned  by,  §  2883. 
ATLANTIC  CABLE— loss,  §  2819. 
ATTACHING  CREDITOR— insurable  interest  of,  §  950. 

must  insure  his  interest,  §  951. 
ATTACHING  OFFICERS— insurable  interest,  §  959. 
ATTACHMENT — insurable  interest:   of  receiptor  for  goods  under,  §  937. 

of  property  and  bond  given  for  delivery  gives  insurable  interest,  §  898. 

writ  of  "process:"  alienation,  §  2276. 

against  company  void  after  bill  for  receiver,  §  3592. 

dissolution  of:   appointment  receiver  no  ground  for,  §  3592. 
See  Rights  and  Remedies. 
ATTACHMENT  OF  RISK— necessary  to  make  premium  due,  §  1087. 

return  of  premium,  §§  1390,  1397. 

representation  as  to  time  of,  §  1909. 

sailing  on  a  diflferent  voyage,  §  2375. 

See  Risk. 
ATTENDING  PHYSICIAN— proofs  of  death,  §  3329. 
ATTESTATION  OF  POLICY — power  of  agent,  §  530. 
ATTORNEY  as  agent:  power  of,  to  estop  insurer  by  advice  to  insured,  §  537a. 

of  foreign  company:  agent:  statute,  §  702. 

entitled  to  be  present  at  "examination  under  oath,"  §  3330. 

stipulated    compensation    paid    to    of    amount    of    recovery:     subrogation, 
§  3541a. 

restrictions  on  paying  for  services  of:  war  risk  insurance,, Appdx.  A. 
ATTORNEY  GFNEI'xAL— may  refuse  to  certify  ap]>roval  of  charter:   unlawful 
business,  !5  250H. 

dissolution  and  distribution  of  assets,  §  3590. 
parties  to  suit  for  dissolution,  §  3653. 
ATTORNEY   IN   FACT,  condition  in  Lloyds  policy  as  to  action  against,  note, 
ij  335 L. 
condition  in  Lloyds  policy  that  suit  l)o  brouglit  against,  note,  §  33oL. 
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ATTORNEY  IN  FACT— continued. 

service  of  notice  and  jnoof  upon:  condition  in  Lloyds,  note,  §  335L. 

power  to  hypotliecato  j)olicy,  g  GOSa. 

!Sce   Power  of  Attorney. 
ATTORNEYS'  FEES,  employer's  liability,  §  3454a,  subd.    (o). 

vexatious  refusal  to  pay  loss,  §  345!)a. 
AUCTION— sale  of  goods  at,  cost  of:  damages,  §  3452. 
AUDITOR — mandamus  to  compel  license  to  issue  note,  §  7a. 

injunction  to  restrain  carrying  on  business,  §  3590. 

order  of  reference  of  case,  §  370!). 
AUNT  AND  NEPHEW— life:   insurable  interest,  §  1069. 
AUIVMATIC    FIRE    EXTINGUISHERS,    exception    of    injury    from    leakage, 

earthquakes,  cyclones,  etc.,  §  2()34a. 
AUTOJL^TIC  SPRINKLER  system,  representations,  §  1995a. 

alterations:   removal,  §  2191. 

location:  leakage:  notice  of  defects,  §  2739a. 

accident  to  property:  negligence,  §  2846a. 
AUTOMOBILE  insurance:  statutes,  §  x,  note,  §  6. 

insurance  of,  against  injury  to  persons  not  within  accident  policy,  §  8. 

when  policy  not  authorized:   injury  to  others,  §  9a. 

policies,  construction  in  favor  of  assured,  §  221b. 

■what  is  not  insurance  on,  §  r!38b. 

insurance:  statutes  as  to  representations,  §  1916,  subd.  (k). 

location:   private  garage  Avarranty,  §  2068. 

insurance:   fires:   violation  of  law:   collision,  §  2633a. 

or  motor  cycle:  "collision,"  §  2739b. 

rented  or  used  for  passenger  service  or  for  hire:  temporary  use,  §  2739c. 

risks,  §  2821. 

theft  of,  §  2821,  subds.  (g),  (h). 

policy:  death  "accidentally  suffered,"  §  2863a. 

riding  in  public  conveyance  for  passenger  service:  common  carrier,  §  2876b. 

insured  against  loss  by  theft:  agreement  of  adjuster  to  pay  cost  of  repair- 
ing, not  recoverable,  §  3158. 

fire  risk:   tender  of  repaired  car:   delay,  §  3163. 

insurance,  notice  of  accident  "immediately,"  §  3292. 

third  party  policy:   bill  in  equity  against)  insolvent  insurer  by  person  in- 
jured by  automobile,  §  3527a. 

theft  thereof:  insurer's  right  of  subrogation,  §  3581a. 
AUTOPSY:  demand  for,  waives  proof  of  death,  §  3355. 
See  Exhumation;   Post-mortem. 
AUTO  TRUCK  carriers:  insurance  against  derailment  during  transportation  of 

goods,  §  2750a. 
AVERAGE — free  from  particular,  except  vessel  be  in  collision,  §  2752. 

clause  in  policy  but  not  in  application,  §  55b. 

"free  of:"  abandonment,  §§  2938-2941. 

or  distribution  clause,  §  3496a. 

See   Adjustment;    Excepted   Risks   and   Losses;    General   Average;    Partial 
Loss;  Particular  Average. 
AVERAGE  AD.rUSTERS— action  against  company  by,  §  700. 

rules  of  practice  of  assQciations  of  average  adjusters,  Appdx.  D. 
AVERAGE  LOSS  till  after  loss,  §  905. 

pleadings :  averment  that  interest  not  acquired  till  after  loss,  §  905. 

and  total  loss,  §  3016. 
'■AVERA(;E   UNT:.ESS   general"   construed   under   Marine  Ins.   Act,  Appdx. 

C,  Sched.  I,  sec.  13. 
AWARD — condition  as  to:  reinsurance,  §  126. 

submission  to:    agent's  authority:    custom,  etc.,  §  449. 

fraud  of  agent,  §  599. 

See  Arbitration  and  Award. 
"BACILLI"^poisoning  from  contact  with,  §  2878. 
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BAGGAGE— descriptive,  §  1758. 

general  average,  §  3432. 

of  passengers:   contribution.  §  3444. 
BAILEE— third  party  collecting  premiums  becomes  bailee  for  insurer,  §  390. 

may  effect  insurance,  §  626. 

for  agent  in  possession:  authority  of,  §  626a. 

insurable  interest,  §  922. 

or  agents:  description  of  parties,  §  1692a. 

breach  by  of:   contract  to  insure  goods:  subrogation,  §  3581. 
BAILOR— insurable  interest,  §  922. 

right  to  benefit  of  insurance,  §  3488d. 
BALES — separate  valuation  of:  marine  risk,  §§  2705-2709. 

breaking  open:  confounding  of  goods:  marine  risk,  §  2756. 
BALLAST^ship  will  sail  in:  representation,  §  1924. 

seaworthiness,  §§  2160,  note.  2161. 

insufficient:   putting  into  port  to  remedy  defect:   deviation,  §  2390. 
BAXl^.     See  Savings  Bank. 
BAXK  BILLS  are  "property"  under  policy,  §  939. 

of  individuals:  general  average,  §  3432. 
BANK  CASHIER,  guaranty  bond  of,  not  against  public  policy,  note,  §  12. 

See   Fidelity   Guaranty. 
BANKER'S  POLICY:  Llovd's:  lost  through  forged  bills:   fraud,  2740a. 
BAXK  NOTES— description,  §   1700. 
BANKRUPTCY,  INSOLVENCY,  DISSOLUTION— 

liability:  reinsurer;  insolvency,  §  117. 

insurer's  insolvency:  coniproniise:  liability  of  reinsurer,  §  134. 

insurer's  insolvency:   liability  of  reinsurer,  §  134. 

mutual  benefit,  etc.,  societies:  trust  fund:  reinsurance,  §  134a. 

proceedings  for  dissolution:   statute,  §  327. 

insurer's  insolvencv:  duty  of  agent  to  efl'ect  other  insurance  in  case  of, 
§  675. 

insurer's  insolvency:  del  credere  agent's  right  of  action  on  payment  of 
loss,  §  677. 

of  insurer:  liability  of  agent  to  assured  for  inducing  insurance  with,  or 
with  unlicensed  non-admitted  company:  statute  of  frauds:  defenses, 
§§  679a-679b. 

principal's  insolvency  revokes  agent's  authority,  S  720. 

liability  on  note  in  case  of  insolvency,  §  1231. 

maker  of  note:  insolvency  of:  effect  of,  §  1232. 

liability  to  assessments:   insolvency,  §  1268. 

effect  of   insolvency  iipon  liability  for  dues  and  assessments,  §  1272. 

rights  of  members  to  share  in  safety  or  reserve  fund:  dissolution,  §§  1287, 
1288. 

rights  to  reserve  fund  should  be  referred  to  date  of  proceedings  for  dis- 
solution, §  1288. 

assignment  in  insolvency:   assessment  by  directors  after  is  void,  §  1300. 

expiration  policy  before  insolvency  no  defense  to  action  on  note,  §  1311. 

excuse  for  nonpayment  premium,  etc.:   insolvency,  §  1349. 

insurer's  insolvencv:  when  entitles  to  return  of  premium,  §§  1408,  1408b- 
1408d. 

maker  of  premium  note,  insolvency  of:  return  of  premiums,  §  1409. 

attachment  and  termination  risk:  dissolution:   insolvency,  §  1454. 

manner  of  distribution  of  reserve  fund:  dissolution,  §  1455. 

rescission  and  cancellation:  insolvency,  §  1644. 

cancelation:  appointment  of  temporary  receiver,  §  1644a. 

decree  of  dissolution:   when  necessary  to  effect  cancellation,  §  1644. 

partnership:   dissolution  of:   effect  on  risk,  §§  2280,  2281,  2293-2295. 

effect  of  insolvency  as  to  alienation,  §  2288. 

alienation,  §  2288. 

effect  of  bankruptcy  on  policy  on  life  of  bankrupt:  assignment,  §  2341. 

debtors,  insolvency  of:  credit  insurance:   excepted  liability,  §  2599. 
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BANKRUPTCY.  ETC.— lontinued. 

purrlmsors  of  unoils:    iiisolvoiu-y  of:   aiiiiiial  rot  urns  from  ti:ulc:   credit  in- 
surance, §  27  St). 
of  assurer:  credit  guaranty,  §  278(5,  subd.  (in). 
credit  guaranty:   when  aj^reenient  to  await  result  of  [)ro(HH'dings  in,  abro- 

pites  or  waives  time  limitation  of  suing,  §  27St),  aubd.  (k). 
under  credit  guaranty,  see  Credit  (iuaranty;  Kisks  and  Losses, 
"loss":   meaning  of:   insohcncy  of  debtoi's,  J^  2787. 

of  assurer  or  assured  under  employer's  liability:  eirects  of,  §  2800,  subd.  (p). 
effect  of  insolvency  as  to  recovery  against  other  insurers:   rebuilding,  etc., 

§  310(5. 
effect  of  insolvency  upon  time  limit  for  suing,  §  3217. 
delay  in  proofs  of  loss:  bankruptcy,  §  328!). 
effect  of:  employer's  liability,  §  34r)4a,  subd.  (c). 
insurer:    bill    in"  equity    aga'inst    by    person    injured    by    automobile:    third 

party  policy,  §  3r)27a. 
general  matters  in  bankruptcy  and  insolvency,  §§  3o90,  3600. 
effect  of  insolvency,  S  ."J,")!!!, 
general  powers  of  receiver:  assignee,  §  3502. 
l>owers  of    receiver:    collection   of   assets:    receiver   in   state   of   domicil   of 

company.  §  3.5!)3. 
trustee  in  insolvency  may  recover  where  company  has  released  stockholder 

in  violation  of  creditor's  rights,  §  3594. 
measure  of  damages:  bankruptcy  and  insolvency,  §  3595. 
dissolution  of  mutual  company,  §  3598.  . 

mutual    marine    insm-ance    company:    etTect    of    insolvency    upon    policies: 

cancellation,  §  3598a.  o-noi 

credit  guaranty  insurance:    insolvency   of   insurer:    excess  losses,    §   3o9Sb. 
rights  of  policvholders  after  dissolution— generally,  §  3595. 
priority  of  claiuis:   when  death  of  insured  or  lods  occurs  before  insolvency 

of  company— after  insolvency,  §  3596. 
priority  of  claim:  United  States  as  creditor,  §  3597. 
payment  and  priority  of  claims:   check  given  before  insolvency:    dividend 

declared  before — generally,  §  3597. 
benefit  society:  dissolution  of,  §  3598. 

maker  of  premium  note  of  debtor  holding  life  policy:  insolvency  of,  §  3599. 
ex  parte  application  of  stockholders  for  dissolution,  §  3600. 
receiver:  costs  to  intervening  policyholders:  dissolution,  §  3000. 
distribution  of  assets.  §  3601. 
parties  to  action:   dissolution.  §  3653. 

of  assured:    action  by  employee  against  insurer:    parties:    employer's   lia- 
bility. §  3658d.        '  .  ^      .,       T       1       .      ' 
See  Insolvency  of  Debtors:   Insolvency  of  Purchasers  of  Goods;  Insolvent. 
BANK'S  DEFAULT— indemnity  for,  §  .3.  ,       ■,    x 
contract   to    indemnify   '"assured"    for,   is   contract   of   insurance:    bond  to 

secure  deposit,  §  339c. 
money  deposited  in  bank:   vested  rights  upon  default,  §  2740. 
BAR:   PLEA  IN— §  3(592. 

BARRATRY— defined,  §  2741,  Appdx.  C.  Sched.  I.  sec.  11. 
covers  what,  §  2415. 
usage  to  except.  §  255. 
as  affecting  neutrality,  §  2126. 

whether  an  act  be  deviation  or  barratrous,  §  2415. 
delay  caused  by,  as  excuses  for  deviation  or  delay  in  voyage,  Appdx.  L, 

sec.  49,  subd.  g. 
deviation  by  direction  of  ship-owners.  §  2415. 
act  of  deviation  is  not,  though  deviation  through  master's  gross  ignorance, 

§  2415. 
barratrous  acts  forcing  deviation,  §  2416. 
excepted  risk,  §  2677. 
covered  by  policy  on  all  risks,  §  2734. 
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BARRATRY— continued. 

covered  by  general  clause,  §  2736. 

proximate  cause,  §  2833. 

negligence,  §  2838. 

no  recovery  under  averment  of  loss  by  capture,  §  3679. 
See  Risks  and  Losses. 
BASE  BALL,  sliding  to  "steal  second"  ( when  death  not  by  disease,  but  by  acci- 
dent, §  2879a. 
BAWDY  HOUSE  §  2105.     See  §  2536. 

See  House  of  Hl-fame. 
BEACHING  BURNING  SHIP— general  average,  §  3421. 
BELIEF  of  assured:  concealment,  §§  1862,  1863. 

that  property  has  been  destroyed:  concealment,  §  1865. 

representations  of,  §  1904. 

of  assured  as  to  truth  of  facts  warranted,  §  1964. 
BELLIGERENT  nations:  binding  force  here  of  laws  of,  §  287. 

rights,  note,  §  299. 

and  neutral  property:   description,  §  1714. 

risks:    concealment,  §   1818. 

goods  shipped  to,  from  neutral,  §  2130. 

goods  shipped  from,  to  neutral,  §  2131. 

service:   neutral  vessel  employed  in,  §  2133. 

decrees:   exceptions  of  loss,  §  2692. 

risks  covered  when  so  evident  from  order,  §  2730. 
BENEFICIAL  AND  RELIEF  ASSOCIATION  of  employees:  contract  not  one  of 

indemnity,  §  27n. 
BENEFICIARIES. 

1.  Beneficiaries,  Generally:  Who  May  be:  Interest,  designation,  and  change  of. 

not  designated:   recovery,  §  34. 

infants  as:  acceptance  of  policy  by  insured  father,  §  66j. 

delivery  of  policy  to,  after  insured's  death,  §  98. 

or  claimants:   rights  of:   lex  loci,  §  231g. 

defined:   same,  industrial  insurance,  §  727. 

general  matters:  designation  of:  specified  classes — equities,  §  728. 

whether   statute   or  charter  controls:    by-laws   same:    foreign   corporation, 
§  728a. 

death  of,  under  life  policy,  before  assured,  note,  §§  728,  828,  829. 

death  of,  under  mutual  benefit  certificate  before  assured,  §§  728,  note,  827. 

death  of,  before  insured:   trusteeship,  note,  §  728. 

insurable  interest:   beneficiary— necessity  of,  §§  729,  729a. 

friend  as,  §§  729,  730. 

interest   of   beneficiary   in  regular   life  policy — vested — cannot  be  defeated 
without  consent,  §  730. 

when    beneficiary's    vested    interest   under    life    policy    dependent   upon    its 
nonforfeiture,  §  730a. 

vested   interest   or   beneficiary:    industrial   or   burial   insurance:    change   of 
beneficiary:    payment,   §   730b. 

vested  interest  defeated  by  contract,  §  731. 

statements  as  to  beneficiary  in  application,  §  732. 

when  member  may  designate  beneficiary  by  will,  §  733. 

disposition  by  residuary  clause — Avidow's  will,  §  734. 

will:    designation    by:    when   member   may    not   designate   beneficiary   by 
will,  §  735. 

disposal  of  benefit  certificate  by  will,  §  735a. 

will:  right  of  insured  under  regular  life  policy  to  dispose  of  same  by  will, 
§  736. 

who  may  be  beneficiary:  Order  of  l\iiights  of  Pythias,  §  737. 

designation — how  construed,  t?  738. 

lapse  to  society:  where  no  beneficiary  designated,  §  739. 

wlicn  insured  in  regular  life  policv.  may  change  beneficiarv,  §  740. 
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BENEFICIARIES— continued. 

provisions  of  life  jiolicy  as  to  i-lianyiiii;  bcncliciary  must  be  complied  with, 
S  740a. 

industrial  insurance:  conipliaiu:e  with  conditions  as  to  cliaii^e  ot  hiMu  liciaiy, 
S  740b. 

accident  policy:  reserved  right  and  mode  of  changing  beneficiary,  §  74()i'. 

cliange  of  bcncficiarj":    statements  as  to  age,  etc.,  conditions  as  to  assign- 
ment:  changes:   waiver,  etc.,  not  ajjplicable,  §  740d. 

rigiit    to    change    bencliciary    under    mutual    bcnetit    eertilicate:     whether 
interest  of  benehciary  vested,  §  741. 

same  subject:  speciilcd  classes,  §  741a. 

specified  in  charter:   rights  of  cannot  be  defeated  by  stipulation  in  policy, 
§  742. 

vested  interest  may  be  acquired  by  bencliciary  under  contract  with  mem- 
ber, §  742. 

co-operative  life  societies:  right  to  change:  statute,  note,  §  742. 

mutual  promises  of  parents  not  to  change  beneficiaries:  children  may  not 
enforce  contract,  §  742a. 

vested  right;  none,  though  beneficiary  has  possession  of  certificate,  §  743. 

provisions  as  to  designation  or  change  of  beneficiary  in  charter,  by-laws, 
etc.,  must  be  complied  with  if  possible,  §  744. 

what  is  and  is  not  sufficient  compliance,  §  744a. 

when  mode  prescribed  by  charter  difiers  from  general  rule  of  law,  §  745. 

change  of   beneficiary:   exceptions  to  rule  that  by-laws,  etc.,  must  be  fol- 
lowed, g  746. 

when  formalities  waived:   estoppel,  §  746a. 

when  no  waiver  or  estoppel  as  to  formalities,  §  74Gb. 

waiver  bj-  payment  of  fund  into  court,  §  746c. 

equity,  §  746d. 

mere  regulation  or  matter  of  practice  not  binding  as  to  change  of  bene- 
ficiary, §  747. 

subsequent  change  of  b>  -laws,  §  748. 

amendment  as  to  paj-ees  does  not  necessitate  changing  beneficiary,  §  749. 

where  provision  as  to  mode  of  change  of  beneficiarj^  cannot  be  complied 
with — loss  of  certificate,  §  750. 

death  of  member  before  change  of  beneficiary  complete,  §  751. 

designation:   when  invalid,  §  752. 

invalid  designation  of  beneficiary,  §  752. 

effect  of  invalid  or  inoperative  change  of  beneficiary,  §  753. 

society  onl}-  can  set  up  noncompliance  with  by-law,  §  754. 

right  of  beneficiary  to  object  to  noncompliance  with  by-laws,  §  754a. 

statutes  relative  to  designation  of  beneficiary,  §  755. 

statutes  relative  to  change  of  beneficiary,  §  756. 

articles  of  separation,  §  819. 

subsequent  marriage  of  insured,  §  825. 

death  of  wife:   subsequent  marriage  of  member:   effect,  where  wife  desig- 
nated as  beneficiary,  §  830. 

where  death  of  beneficiary  occurs  after  that  of  insured  before  payment  of 
fund,  §  831. 

death  of  beneficiary  and  insured:  common  disaster,  §  832. 

killing  assured,  §  833. 

killing  assured  by  insane  beneficiary,  §  834. 

killing  involuntary,  §  835. 

killing  by  sane  assignee,  §  836. 

assignment  by  beneficiary,  §  837. 

equitable  assignment  by  beneficiary,  §  837a. 

ratification  by  beneficiary  of  assignment,  §  838. 

assignment  to  creditor,  i^  839. 

assignment:  endowment  policy:  wife  as  beneficiary,  §  840. 

assignment   by   beneficiary   of   life   policy   to   one  having  no   insurable   in- 
terest, §  841. 
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BENEFICIARIES-  <;ontinued. 

lien  of  assignee  on  paid-up  policy,  §  842. 

wife    joining    in    assignment    of    policy    on    husband's    life:    same:    statute 
forbidding  married  women  becoming  surety,  §§   843,  844. 

assignment  by  wife  of  policy  on  husband's  life,  §  84;"). 

provisions  as  to  classes  entitled  to  benefit  fund,  control  in  case  of  assign- 
ment: benefit  certificate,  §  846. 

assignment:  eft'ect  of  provision  in  certificate  permitting,  §  847. 

notice  of  contents  of  policy:   beneficiary  charged  with,  §  848. 

possession  by  beneficiary  of  mutual  benefit  certificate,  §  849. 

beneficiary  may  be  trustee  of  fund,  though  not  so  designated,  §  850. 

where  policy  provides  payment  to  insured  if  he  lives  to  a  certain  date — 
if  not,  to  beneficiary  designated,  §  851. 

maturity  of  policy  when  beneficiary  reaches  certain  age — debt  of  associa- 
tion, §  852. 

surrender   cannot  be   made   without   consent   of   beneficiary  in  life  policy, 
§  853. 

surrender  of  policy:   trustee  of  proceeds,  §  853a. 

surrender  of  policy  avoided  for  mental  incapacity,  §  854. 

death  of  beneficiary   before   surrender  of   policy   for  reduction  of  amount, 
§  S55a. 

insured  cannot  delegate  reserved  power  to  surrender  policy,  §  856a. 

creditors  of  insured:    rights  of:   regular  life  policy,  §  858. 

creditors  of  members:   rights  of:   benefit  societies,  §  859: 

creditors  of  Avife,  when  beneficiary:  rights  of,  §  860. 

creditor  as  payee  in  policy  on  debtor's  life,  §  861. 

society  not  bound  by  secret  agreement  by  member  with  children  as  bene- 
ficiaries, §  862. 

when  bequest  bj'  wife  will  not  pass  interest  in  policy  on  husband's  life, 
§  863. 

tontine    policy:     where    beneficiary    not    bound    by    action    of    company's 
officers,  §  864. 

suspension  of  member:   right  of  beneficiary  to  recover,  §  865. 

funeral  benefit,  who  entitled,  §  866. 

benefits   payable   in   case   of   sickness   or   disability:    insanity   of   member, 
§  867. 

railroad  relief   associations:    provisions   for  release   of   company   for   dam- 
ages:  when  beneficiary  may  not  recover,  §  868. 

same  subject:    rule   modified  by  employers'  liability  acts,  §   868a. 

not  liable  for  premiums  paid  by  stranger,  §  869. 

payment  assessments  by  beneficiary  giatuitous,  §  870. 

amount  of  policy  and  premiums  may  be  advancement  to  beneficiary,  §  871. 

payment  of  benefit  fund,  §§  872,  872a. 

same  subject:   presumption  as  to  insured's  death:   compromise  agreement, 
§  872b. 

fund  cannot  be  garnished:   beneficiary  entitled  to  fund,  §  873. 

two  or  more  beneficiaries — joint  tenancy,  §  874. 

where  one   of  two  or   more  beneficiaries  ineligible:    contract   not   invalid, 
§  874a. 

beneficiary  may  sue  on  policy,  §  875. 

where    money  "^  due    beneficiary    has    been    paid    administrator    of    assured, 
§  876. 

premiums    paid    with    misappropriated   money   of    funds:    rights   of   bene- 
ficiary, §  877. 

statutory   provisions    limiting  beneficiary   of   benefit   certificate   to   certain 
classes,  §  878. 

wife  and  cliildren:   exemptions:   statutes,  §  879. 

whether  exemption  applies  after  proceeds  or  funds  become  payable:   prop- 
erty purchased  therewith,  §  879a. 

exemptions:    supplementary  proceedings,  §  879b. 

amount   exempted  unreasonable— unconstitutionality  of   law,   §  880. 
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BENEFICIAraES— comimioa. 

statute:    iiisunuut.'  of  Imsbaiul's   life:    sole  beiulit  of  wife:   mutual  benefit 

tioeiety:  vestetl  interest  in  wife,  g  881. 
statutes:  rights  of  chilclren:   deelaration  of  new  trust,  §  882. 
designation,  note,  g  8S2. 
payment  of  preiniiun  by,  §   H48. 
etleet  on,  of  nonpayment  of  note,  §  1236. 
rights   of   beneficiary   who   is   to   recover   on   reinstatement   of   beneliciary, 

§  1277. 
fluid  of  lodge:   payment  of  assessment  into,  §  1278. 
may  be  entitled  to  return  of  premium,  §  1428. 
riglit  to  recover  back  premium,  §  1428a. 

rights  to  reinstatement  may  pass  to,  §  1471.  , 

consent  necessary  to  siuTcnder  of  life  policy.  §  1651. 
statenients  as  to  rclationslii])  of,  §  2081. 
no  assignment  where  interest  in,  is  vested,  §  2327. 
assi<;nmcnt  of  certilicate,  S  2334. 

rights  where  certilicate  assigned  as  collateral,  §  2334. 
induced  by  undue  influence  to  assign  certificate,  §  2335. 
association:  when  endowment  insurance  by,  is  ultra  vires,  §  2518. 
rights:    policy  obtained  with  intent  to  commit  suicide,  §  2652. 
miirder  as  a  defense  againsi,  §  2851. 
\vliere    beneficiary    is    also    insured:     supplementary    policy:     "beneficiary 

supplement":   original  princijial  siun,  §  2871a. 
infants:   time  limit  for  suing,  s?  3196. 

death  of  insured  without  knowledge  of  beneficiary:  proofs  of  loss,  §  3372. 
rights  and  remedies,  §§  3484a-3484d. 
creditor  as:  recovery,  §  3488. 
name  omitted:  equity,  §  3509. 
change  of:    interpleader,  §  3521. 

rights  endangered:   assignee's  possession  of  policy:   equity,  §  3528. 
who  may  sue,  §§  3624-3627. 
misjoinder  of  parties,  §  3647. 
evidence,  §  3801. 
2.  Particular  Designations  and  Eft'ect  of  Same, 
"absent  brother"'  as  beneficiary,  §  763. 
■"affianced  wife"  or  betrothed  as  beneticiarj',  §  764, 
"as  he  may  direct,"  §  765. 
brother:   brothers  and  sisters,  §  765a. 
brother-in-law,  §  765b. 

"children":   where  no  children  survive,  §  766. 
"children":   does  not  generally  include  grandchildren,  §  767. 
same  subject:   "children  surviving,"  §  767a. 

"children":   does  not  include  children  of  wife  by  former  marriage,  §  768. 
"children":   Avhere   children  are  born   subsequent  to  issuance  of  certificate 

or  policy,  §  769. 
same  subject:   children  of  first  and  second  wife:  or  of  second  wife,  §  769a. 
posthumous  child  of  second  marriage,  §  769b. 

"children":  when  includes  adopted  chihl — release  of  rights,  §  770. 
"children":    "liis    children" — includes  child   by    former    wife — who    included 

generally,  §  771. 
"children":   "their  children,"  §  772. 

children:    their  children:    subsequent  marriage  of  insured,  §  772a. 
church,  §  772b. 
"dependents,"  §  773. 

"dependents:"  who  are:   instances,  g  773a. 
"dependents:"  who  are  not:   instances,  §  773b. 
"dependents:"  when  relation  terminated  by  marriage,  §  773c. 
"devisees,"  §  774. 
"devisees"   or   in   case   of   their   prior   death  to  "legal   heirs   or  devisees  of 

certificate  holder,"  §  775. 
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BENEFICIARIES— continued, 
"estate" — "my  estate/'  §  776. 

"executor,"  §  777. 

■"executors  and  administrators,"   §  778. 

"family,"  §  779. 

"family:"  "immediate  family,"  §  779a. 

"families,  widows,  orphans,  or  other  dependents,"   §   780. 
"family  of  deceased:"  "family"  or  "families"  in  connection  with  other  class 
designations,  §  780a. 

friend,  §§  729,  730. 

"frienda,"  §  781. 

"guardian,"  §  782.  • 

"heirs" — "lawful  heirs" — "legal  heirs" — "heirs  at  law,"  §  783. 

"heirs  or  assigns,"  §  784. 

"heirs  and  legal  representatives" — "heirs  or  representatives,"  §  786. 

"himself,  executors,"  etc.,  §  787. 

husband  as  "heir."  §  785. 

husband  and  children:  sole  and  separate  use,  §  787a. 

illegitimate  child,  §  787b. 

infant  as  beneficiary,  §  788. 

infant  as  beneficiary:    acceptance  of  policy  by  insured  father,  §  66j. 
legal  heirs  or  representatives,  §  788a. 

minor   children   beneficiaries:    their   consent   to   surrender   of   policy  by   in- 
sured not  binding  upon  tliem,  §  855. 

minors:   proofs  of  death,  §  3309. 

"natural  heir,"  §  789. 

niece,  §  789a. 

"orphans,"  §  790. 

parents,  §  790a. 

parents:   putative  father,  §  790b. 

partnership  as  beneficiary,  §  791. 

"relatives":   "related  to,"  §  792. 

"representatives":   "legal  representatives,"  §  793. 

same  subject:   statutory  exemptions,  §  793a. 

"resident  brother"  as  beneficiary,  §  794. 

son  as  beneficiary,  §  795. 

stepfather:  stepson,  §  795a. 

survivor,  §  796. 

trust  created  in  equity  for  friend,  §  796a. 

"trustee":   "in  trust,"  §  797. 

undertaker  as  beneficiary,  §  797a. 

ward  as:  assignment  of  policy,  §  2346. 

"widow  and  children":   proceeds  paid  to  administrator — extent  of  his  lia- 
bility, §  798. 

"widow   and  children":   proceeds  paid  to  administrator  of  insured  a  trust 
for  widow  and  children,  §  799. 

"widow  and  children":   afterward  in  order  named,  ^  800. 

"widow,  orphans,  or  heirs,"   §  801. 

"widow,  orphans,  and  heirs  or  devisees,"  §  802. 

"widow  or  relatives" — funeral  benefit,  §  803. 

widow  and  surviving  children:    second  marriage.  §  826. 

widow:  where  insured  compelled  to  marry.  §  809d. 

"wife  and  children" — "widow  and  children" — how  they  take,  g   804. 

wife   and   childien:    construction   of   contract   bv    parties   and  beneficiaries, 
§  805. 

wife  and  childieii:   contract  rights  in  benefits,  §  80.5a. 

wife  and  daughters-survivor — wlio  entitled  to  fund,  §  806. 

wife,  "if  living,"  and  "if  not  living"  to  children.  ^  807. 

wife  or  any  wife  that  may  survive  and  minor  children,  §  808. 

"wife"  or  "widow"  as  beneficiary,  §  809. 

wife:   creation  of  separate  estate  in  her,  §  809a. 
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BKNEl'ICIAEIKS— continued. 

wife's  interest:   endowment  poliej',  §  S09b. 

wile's  right  us  benelieiary  in  mortuary  fund  dependent  on  husband's  being 

member  at  death,  §  809c. 
wife:  when  entitled  against  husband  to  proceeds  of  surrender  policy,  §  810. 
wife's  rights:   delivery  of  ])olicy  as  security,  §  811. 
wife:   when  has  only  equitable  lien,  §  812. 

wife's   rights   where    husband's   misrepresentations   induce   her   to   join   as- 
signment, §  818. 
wife:    ell'ect   of  iiayment   to   woman  designated  as  wife  of   member  when 

lawful  wife  living,  j;  814. 
wife  as:   no  marriage  ceremony  performed,  §  815. 
•wife:   agreement  to  become  mistress,  §  815a. 
wife  or  "widow"  as  beneficiary,  where   insured  has  married  when  lawful 

wife  living,  sj  816. 
wife  or  "widow''  as  beneficiary:  regular  life  policy:  efl'ect  of  divorce,  §  817. 
same  subject:   statutes,  §  817a. 
wife    or    "widow"    as    beneficiary:    mutual    benefit    certificate:     effect    of 

divorce,  §  818. 
where    wife   dies   before    husband:    resulting   trust   in   favor   of   husband's 

estate,  §  830a. 
wife   and   children:    death   of   wife — her   executor   no   power   to   surrender 

policy,  §  850. 
"wife  and  children:"  wife  deceased  at  time  of  issuance  of  paid  up  policy, 

§  857. 
wife  and  children:  statutes,  §  870. 
Avife  and  children:   exemptions:   statutes,  §  879. 
wife  and  children  as :  assignment  of  policy,  §  2345. 

See  Classes. 
"BEXEFICL4RY"  and  "assured"  synonymous,  note,  §  1. 

right  of,  to  object  to  amendment  of  by-laws:  waiver  or  estoppel,  §  380f. 
rights  of,  cannot  be  defeated  by  surrender:   paid-up  policy,  §  llSla. 
age  of,  §  1992g. 

change  of:   distinction  between,  and  assignment,  §  2327a. 
also  insured:    double  indemnity,  etc.,   §   2871a. 
"BENEFICIARY  SUPPLEMENT"— beneficiary  also  insured:  double  indemnity, 

§  2871a. 
BENEFIT  ASSOCIATION— authority   of   officers   to   waive   requirement   as   to 
application,  §  510. 
See   Clubs;    Benefit   Societies:    Benevolent   Associations;    Fraternal   Orders, 
etc.;  Mutual  Benefit  Associations,  etc.;  Railroad  Relief  Associations. 
BENEFIT  FUND — classes:  who  entitled  to  control  of,  in  case  of  assignment  of 
certificate,  §  845. 
not  part  of  estate,  §  872. 
payment  of,  §  872. 
BENEFIT   INSURANCE— -total  disability,"  etc.,   §§   3031-3035. 

See    Agents;    Assessments,    etc.;    Beneficiaries;    Benevolent    Association, 
etc.;  Certificate;  Conditions;  Construction;  Contract. 
BENEFIT  SOCIETIES— construction  of  policy,  §  207. 
stipulation  that  agent  of,  is  agent  of  insured,  §  509. 
creditors'  rights  against,  §  859. 
insurable  interest,  §  1073. 
damages,  §  3462. 

wrongful  refusal  of  application,  §  3483. 
declaration,  etc.,  §  3667. 

See    Benefit    Associations;    Mutual    Benefit    Associations. 
BENEFITS.     See  Beneficiary. 

BENEVOLENT    ASSOCIATION,    ORDERS,    SOCIETIES.    ETC.:     membership, 
corporation  includes,  §  340,  note, 
where  and  when  not  insurance  companies,  §§  345,  346. 
subject  to  laws  of  state  and  jurisdiction  of  court,  §  352. 
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BENEVOLENT  ASSOCIATION,  ETC.— continued. 

member  cannot  be  expelled  without  hearing,  §  358. 

See  Agents;   Benefit  Associations;   Fraternal  Orders;   Jurisdiction; 
Partnership:   Powers;    Waiver. 
BENZINE— prohibited  articles,  §  2202. 

See  Conditions  Voiding  the  Policy. 
BEQUEST.     See  Will. 
BETROTHED  as  beneficiary,  §  764. 

not  a   ••dependent'':    beneficiaries,   §   773. 

insurable  interest  in  life  of,  §  1057.  ^ 

BIBLIOGRAPHY — workmen's  industrial  insurance:  state  insurance:  workmen  8 

compensation  laws:  compulsory  insurance,  note,  §  viib. 
BILGING— marine  risk,  §  2745. 

not  peril  of  the  sea.   §  2799. 

for  enforcement  of  trust:  reinsurance,  §  135a. 
BILL  IN  EQUITY— to  restrain  action  at  law  on  policies  will  not  lie  where  no 
recovery  can  be  had,  §  1148. 

by  creditors,  §  3526. 

to  terminate  contract,  §  3528. 

for  satisfaction  out  of  state  deposit  bonds:  parties  defendant,  §  3651. 

for  accounting,  §  3694. 

of  discovery,  §  3694. 

See  Equity;   Reformation. 
BILL  OF  EXCHANGE— insurable  iriterest,  §  939. 

description,  §  1709. 

by  master  when  collateral  to  bottomry  bond,  §  3119,  note. 
BILL  OF  INTERPLEADER— change  of  beneficiary,  §  3521. 

BILL  OF  LADING— transferred  to  creditor:  insurable  interest,  §  904. 

security  for  money  borrowed:  insurable  interest  and  recovery,  §  904. 

indorser  or  indorsee  of:   insurable  interest  of,  §  940. 

particular  language  of.  when  need  not  be  disclosed,  §  1830. 

exceptions  in:   negligence  in  stowage,  §  2673. 

negligence  in  unloading  cargo,  §  2673. 

sweating,  heat,  steam,  etc.:   excepted  pliability,  §  2678. 

liability  limited  to  invoice  value,  §  2713. 

proofs  of  marine  loss,  §  3279. 

cargo  without:   general  average,  §  3432. 

assigned. for  benefit  of  carrier:   subrogation,  §  3541. 

carriers  contract:  subrogation,  |§  3545-3549,  3551-3555. 

insurable  interest:  evidence,  §  3703. 

See  Subrogation. 
BILL  OF  PARCELS  as  evidence  of  interest,  §  3763. 

BILL  OF  PARTICULARS— §  3694.  ,,     .   ^        x 

BILL   OF   SALE— of   ship  to   stand  as   security:    when  insurable  interest  pre- 
served, §  904. 

interest  and  title:  disclosure,  §  2031. 

evidence  of  interest,  §  3763. 

alienrtion,  §  2284d. 
r.lLLS.  ETC.— copies  of:   proofs  of  loss,  §§  3331,  3332. 
IJLN'DING  BOOK— agent's  entry  therein  may  bind  insurer,  §  65. 

See   Receipt. 
"BINDING"  MEMORANDUM— expiring  by  limitation,  §  1555. 
BINDING   RECEIPT— §  64. 

acceptance  qualifiedly,  §  56. 

See  Receipt. 
BINDING  SLIP— for  temporary  insurance:   other  insurance,  §  55b. 

completion  of  contract,  §  66. 

new  terms:  rate  of  premium:  parol  evidence,  §  60a. 

materiality  false  representations  vitiate,  §  1896a. 
See  Receipt;   Slip. 
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BIRTl!  OF  ISSI-K— «i  i.'74t). 

insuraiU'O  Uiiuinst.  S  x. 
lUKTllPLACE  AND  nKSIDEXCK— answers  as  to.  §  2070. 
lU.ANK   HOOK     iMitiifs  llioieoii   of  slii]iiiieiits   valiti.   Ji  tif). 
JiLAN'KKT  OH  COMPOl  ND  rOJ.lClKS — lloatiiig  policies:   distinguislied  from 

speoilio   policies,   §   157a. 
BLANKET  POLICY— defined,  §  157. 

BLANKS— for  proofs  of  loss:   refusal  to  furnish.  §  3380. 
BLOCKADE— §  25G8. 

■military  areas"  or  'war  zones,"'  §  213!la. 

•liberty  to  run  blockade":   seizure,  §  2142a. 

turned  away:  deviation.  J^  2423. 

arrests,  etc.'.  SS  2737.  273!). 

breach  of,  barratry,  ^g  2743,  2744. 

vessel  laden  before  institution,  ^§  2770-2777. 

fear  of  danger.  §§  2770.  2778. 

abandonment.  §§  2!)<)7.  2!)!I8. 

in  time  of  war:  Declaration  of  London.  Appdx.  E. 

See  Neutrality  and  National  Character. 
BLOCKADED  PORT— free  of  loss  if  not   permitted  entry,  etc.,  §  26D4, 

turned  away,  etc.,  excepted  risk,  §  26!»4. 

iraudulontlv  sailinji  to:   barratry,  §  2742. 
BLOOD  OR  MARRIAGE  TIES— insurable  interest,  §  S99. 
BLOOD  POISONING— proximate  cause,  §  2833. 

malignant  pustule,  §  2878. 

when  accident  and  not  disease,  §  2879a. 
BOARDING-HOUSE— use  and  occupation,  §  2103. 

BOARD  OF  STATUTORY  CONSOLIDATION  as  to  report  of,  note,  §  9. 
BOARD  OF  UNDERWRITERS— certificate  of:    seaworthiness,  §  2170. 
BOARDS  of  fire  or  marine  underwriters,  §  via. 

advisory  board  of  bureau  of  war  risk  insurance:   duties,  etc.,  Appdx,  A. 
See  Advisory  Boards. 
BOAT — or   lighters:    goods   in  transit  on':    usage:    attachment  and  termination 
of  note,  §  1567. 

or  lighters:   landing  of  goods  in:   continuance  of  risk,  §  1591. 

or  launch  of  ship:   description,  §  1765. 

of  vessel:   seaworthiness,  §  2161. 

hire  of:   general  average,  §  3427. 

See    Ship;    Ship's  Boat. 
BODILY'  AND  MENTAL  INFIRMITIES— life  and  accident:   warranty,  §  1996. 
BODILY'  INJURY" — insurance  against:  statute,  §  x. 
BOILERS — casualty  insurance,  §  9. 

in  manufactory:  explosion  of,  §  2584. 

explosion,  §  2633.     See  Risks  and  Losses. 

bursting:    excepted  risk:   marine,  §  2679. 

exclusion  of  loss  from  bursting  of:  perils  of  the  harbor,  §  2679a. 

in  battery  form:   '"one  explosion,"  §  2768a. 

damage  to  interior  from  overheating,  note,  §  2796. 

explosion:  marine  risk,  §  2799. 

of  ship  damaged  by  forcing  ship  on  ground  or  refloating:  general  average, 
§  3424. 
BOMB,  damage  by  fire  by  incendiary  bomb  from  enemy  aircraft,  §  2582. 
BOND — requirement  that  company  gives,  §§  327,  328. 

for  pavment  of  losses:   mutual  companies  and  benefit  associations,  §§  341, 
341a. 

of  agent:   action  on,  §§  708,  709,  711. 

of  agent:   action  on:  laches  of  principal:  notification  of  sureties,  §  709. 

of  agent:  action  on:   prior  defaults,  §  710. 

of  agent:   defenses  to  action  on.  g  712. 

for  deed:    disclosure.   §  2058. 

for  faithful  performance  of  obligations,  §  2766. 
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15  OND — conti  nued . 

average  bond:  master's  duty,  §  34-13. 

goods  in:   government  tax  included:   damages,  §  3456. 

with  state  treasurer;  latter  not  party  in  garnishee  process,  §  3651. 

with  state  treasurer:   parties  defendant,  §  3651. 

See  Contract  Guaranty;    Credit  Guaranty;    fidelity   Guaranty;   Funds 
Deposited  with  State;  Taxation;  Title  Guaranty. 
BOND  GUARANTY,  whether  insurance,  §  339d. 

BONDHOLDER — may  pay  premiums  to  preserve  security,  §  1148. 
BOOKKEEPING  CLAL  SE.     See  Particular  Representations  and  Warranties. 
BOOKS — of  account:  keeping  books  in  safe,  §  1997. 

keeping  in  iron  safe,  §  2063. 

of  account:  proofs  of  loss,  §§  3331,  3332. 

of  insured:  evidence  of  value,  g  3769. 

of  insurer:   evidence,  §  3S24. 

See  Receipt  Books. 
BOOKS  AND  ACCOUNTS,  burglary  insurance,  §  1997a. 
BOTTO]ilRY — as  connected  with  insurance,  §  iii. 

loans  on:  of  ancient  date,  note,  g  iii. 

an  insurable  interest,  §  S97. 

insurable  interest,  Appdx.  C,  sec.  10. 

to  amount  exceeding  vessel's  value  no  insurable  interest  remains,  §  904. 

to  certain  amount:   insurable  interest  ceases  to  that  extent,  §  904. 

insurable  interest  of  owner,  g  1U17. 

description,  §  1710. 

lender's  risk  on  advances:   payment  out  of  freight,  §  2733. 

draft:  advances  against:  risk  not  divisible,  §  2733. 

lender:  when  entitled  to  salvage,  §  2733. 

lien:    abandonment,  §  2980. 

funds  raised  on,  for  repairs,  §  3059. 

liens  for  repairs,  etc.,  3060. 

and  respondentia  money  for  repairs:  one-third  new,  §  3095. 

bond:  insurer's  obligation  as  to  payment:   one-third  new,  §  3095,  note. 

lien:  priority  over  mortgage,  note,  §  3119. 

comiuunication  by  master  with  owner,  note,  §  3119. 

master's  authority,  note,  §  3119. 

bond  and  sale:   assurer's  refusal  to  pay  bond,  §  3132. 

priorit-y  over,  of  advancements  for  general  average,  §  3441. 

sale  to  pay:  general  average,  §  3442. 

bond:  value  of,  to  be  deducted:  damages,  §  3455. 
See  Respondentia. 
BOXES,  ETC.— separate  valuation  of:   marine  risks,  §§  2705-2709. 

breaking  open:  confounding  of  goods:  marine  risk,  §  2756. 
See  Packing  Cases. 
BREACH  OF  CONTRACT— by  assurer,  return  of  premium,  §  1408. 
BREAKAGE— excepted  risk:   marine,  §  2719. 

and  leakage:   marine  risk,  §  2789. 
BREAKING  of  machinery:   excepted  risk:  marine,  §  2079. 
BREAKWATER— vessel    wrecked    on    "toe"    of:    collision    and    not    stranding, 

§  2753.  ^,      . 

BRIDGE   erected  by   voluntary   contributions— general   public  no   msurable   in- 
terest in,  §  921. 

See  Railway  Bridge. 
BRIGHT'S  DISEASE— sound  health,  g  2004. 
BRITISH  CONTRABAND  LISTS,  and  other  orders  in  council,  Appdx.  F. 

See  British  Orders  in  Council. 
BRITISH  CUSTOM— agreement  to  adjust  by,  §  3421. 
BRITISH  ORDERS  IN  COUNCIL,  g  2139a,  Appdx.  F. 

contraband  of  war,  g  2569a. 
BROKEll— knowledge  of  custom  as  to  binding  slip,  g  6Ga. 

as  a"ent  of  person  from  whom  he  receives  compensation,  note,  §  73. 

6405 


INDEX 

BROKER — continued. 

iDurso  of  doalinji;  between   and  agent:    prepayment  premium,  §  73. 

]>repayment  premium  to.  S  7.'i. 

stipulation  tliat   aj^ent  of  assured:   payment  of  pii'mium.  §  73. 

wlietlu'r  agent  of  insurer  or  insured,  s;  7;?. 

eustoni  as  to,  and  ])remiiun  in  Knglaiid,  i?  S4. 

payment  jiremium:   custom  of  insurer  to  credit  brol'Ce]-,  §  84. 

delivery  to,  §  101. 

statute  confining  business  of,  or  agent,  to  certain  class:    unconstitutional, 
§  ;?!Ua. 

sent    for   information    as   to   ow  iu'rs]ii|i:    conipaiiy    responsible   where    false 
information  returned,   S  -JO!*. 

cancellation  not  elVected  by  notice  to  l)roker — custom,  §  454. 

misrepresentations,  ajiplication,  §  495. 

notice  to:  when  not  notice  to  company,  §  515. 

other  insiu'ance:   waiver,  g  557. 

not  agent  of  insurer  to  receive  notice  of  transfer  of  policy.  §  635. 

procuring  insurance  cannot  cancel.  §  63(5. 

notice  of  cancelation  to,  §§  637,  1655. 

notice  of  cancelation  by  or  to,  of  insured,  §§  G38-63J)b. 

to  ellect  insurance — concealment,  §  648. 

instructions  to,  §  668. 

obligation  to  insiu'e  with  luiderwriters  of  responsibility,  §  669. 

instructed  to  ellect  policy  "at  and  from":   liability  of,  §  671. 

degree  of  skill  reejuired  of,  §  ()74. 

set-ofl':  payment  of  loss,  §  677. 

English  system  of  credits  between  and  assured,  §  677. 

liability  of,  for  agent's  acts,  §  678b. 

lien,  §§'  600,  692. 

negligence  or  unskillfulness— amount  of  reco\ery  for,  §  717. 

termination  of  agency,  §  720. 

liability  for  premium,  §  1150. 

obtaining  invalid  insurance:   damages,  §  3454. 

policy  effected  through,  Marine  Insurance  Act,  Appdx.  C,  sec.  52. 
See  Agent;   Instructions;   Lien;   Premium. 
BROTHER,  brothers  and  sisters:  beneficiaries,  §  765a. 
BROTHER  AND  SISTER— life:   insurable  interest,  §  1068. 
BROTHER -IX-LAW— beneficiaries,  §  765b. 

life:   insurable  interest,  §  1068. 
BUBBLE  LIFE  COMPANIES— note,  §  vii. 
BUILDERS — not  liable  on  covenant  insurance  in  lease,  §  23. 

insurable  interest,  §  996. 
'•BUILDER'S  RISK,"  repairs  upon  premises,  §  2197. 

notice  of  increase  of  risk.  §  2208. 
BUILDING  CONTRACT  under  Title  Guaranty  Insurance,  §  27i. 
BUILDING  CONTRACTOR'S  BOND,  when  insurance  contracts,  §  339f. 
BUILDING  OPERATIONS— advances  for:   effect  of:   title  guaranty  insurance, 

§  27i. 
BUILDINGS— sanitary  inspection  of,  §§  338d,  2508. 

constructing  under  contract:  owner  of  land:   insurable  interest  of,  §  996. 

of  vessel,  attachment  of  risk,  §  1485. 

"building"  and  additions  thereto,  §  1698,  note. 

insurance  on  "all  or  either"  of,  §  1707. 

alterations  and  repairs,  g§  1708,  2191,  et  seq. 

"building  and  fixtures,"  §  1738. 

"building,  factory  or  wareliouse":   covers  what,  §  1739. 

materials  not  included  in,  §  1752. 

materials  of  wliicii  constructed:  warranty,  §  1066. 

location  of:    warranty,   §   1966. 

age  and  character  of:  representation,  §  1991. 

dimensions  and  materials  of,  §  1907b. 
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on  leased  ground:   Avarranty  of  title,  S  2044. 

of  hazardous  nature  undisclosed,  §  2080. 

other  buildings,  §  2080. 

relative  situation  and  distance:   statements  as  to,  §  2080. 

erected  adjacent  to  insured  premises,  §§  2205,  220G. 

adjacent:   erection  or  occupation  of:  change  in  exposure,  §  2206a. 

''building"  may  be  synonymous  with  "■premises,"'  §  2210. 

falling  except  as  result  of  fire,  §  2583. 

falling  as  result  of  explosion,  §  2583. 

blown  up  to  prevent  spread  of  conflagration.  §  2585. 

blown  down:  air  and  escaping  gas  in  contact  with  fire,  §  2772. 

demolished  so  as  to  become  mere  mass  n.aterials  not  a  building,  §§  2773- 
2774. 

falling:  fire:  proximate  cause,  2833. 

burning:  injury  to  assured,  §  2885a. 

is  insured  and  not  materials,  §  3025. 

"identity"  and  "specific  character"  of,  in  connection  with  total  loss,  §  3025. 

contract:  Avhether  election  to  rebuild  constitutes  a,  §§  3150,  3163. 

contractor:  action  by  assurer  against,  §  3173. 

destroyed  after  rebuilding  and  within  term  of  policy,  §  3174. 

goods  in  separate,  proofs  of  loss,  §  3316. 

destroyed:  measure  of  damages,  §  3454. 

jury  to  consider  age  and  condition  of:  damages,  §  3455. 

new  and  old:   damages,  §  3455. 

See  Burning;  Fallen  Building;  Houses  and  Buildings;  Total  Loss. 
BULK — goods   shipped   in,   or   in   packages,   etc.:    whether   separate   insurance, 
S§  2705-2710. 

cargo  in,  average  loss  on  whole,  §  2710. 
BULKHEADS  of  ship  cut  away:  general  average,  §  3441. 
l^ULLIOX— description,  §  1754. 

BULWARKS  of  ship  cut  away:  general  average,  §  3441. 
BURDEX  OF  PROOF.     See  Evidence. 

BUREAU,  or  agency  of  insurance  companies  where  records  of  rejected  appli- 
cants are  kept,  §  2075,  subd.  (q). 

See  Fire  Prevention  Bureau. 
BUREAU    OF    WAR   RISK    IXSURAXCE,    created    in    Treasury    Department, 
Appdx.  A. 

manner  of  insurance:   policies  authorized,  Appdx.  A. 

regulations  authorized,  Appdx.  A. 

appropriation  for  salaries,  etc.,  Appdx.  A. 

statement  of  Congress  as  to  expenditures,  Appdx.  A. 

suspension    of    statute    when    necessity    ceases:     outstanding    claims    not 
atlVcted,  Appdx.  A. 

payment  of  claims  by  directors:   adjustments,  etc.,  Appdx.  A. 

notice  to  vessel  owners  under  war  risk  insurance  statutes,  Appdx.  A. 

instructions  regarding  insurance  of  masters,  officers  and  members  of  crews 
of  American  merchant  vessels,  Appdx.  A. 

instructions  to  American  consuls  relating  to  insurance  of  masters,  officers 
and  crews  of  American  merchant  vessels,  Appdx.  A. 

'■provisional  application  crew":   form,  Appdx.  B. 

statements     required     of     masters,     officer     and    crew     under     application, 
Appdx.  B. 

form  of  ■•order  for  the  pavment  of  compensation,"  Appdx.  B. 
BURCLAKY  IXSURAXCE:   history  of,  §  x. 

insurance:   statutes,  §  x. 

insurance  against,  note,  §  6. 

loss  bv,  included  witliin  words  "other  casualty."  §  0. 

insurance    against    and    loss    or   damage    to    property   are   contracts   of   in- 
demnity, §  27b. 

rule  contra  proferentem,  §  222a. 

6407 


B URGLAKY  INSURANCE— continued. 

witliiii  pMRMul  ilosiyiialion  of  insurance,  §  338a. 
books  and  accounts,  §  101>7u. 

c;u'ct   of   statonienls   as   to   nature    and   occupation    of   apartments:    false 
warranty,  §  2074,  subd.   (e). 

representations  as  to  non-refusal  by  otlier  iiisurers,  §  207o,  subd.    (g). 

representations  as  to  prior  losses,  §  2077,  subd.   (d). 

insurance:   floods  in  basement  room  partitioned  oil'  for  use  of  tenants:   not 
williin  limitation  of  liability  clause,  §  1745. 

"premises"  eovi-rs  what,  >;    1740. 

theft,  etc.:   automobile  risk,  g  2821,  subd.   (b). 

burglary  generally,  §  2821,  subd.   (c). 

"forcible  and  violent  entrance,"  etc.,  construed,  §  2821,  subd.   (dj. 

wliat  losses  not  covered,  g  2821,  subd.   (e). 

when  recovery  limited,  §  2821,  subd.   (f). 

burglary,  larceny,  etc.:    p.eading,  §  2821,  subd.    (i). 

time  limitation  clauses  for  suing,  §  ."LSI. 

denial  of  liability:   waiver:   time  limitation  for  suing,  §  3211. 
or  theft  insurance:  immediate  notice  of  loss,  §  3292. 

evidence,  g  371)4. 
BURIAL  ASSOCIATION",  an  insurance  company,  §  346d. 

insurable  interest  of  undertnkcr  in  life  of  nu'mber  of:   statute,  §  1072b. 
BURIAL  INSURANCE  defined,  §  7c. 

industrial  life  insurance  amounts  to,  §  7b. 

wlicn  void  as  against  public  policy  and  in  restraint  of  trade,  §  7c. 

or  funeral  benelit  insurance  is  life  insurance,  §  336d. 
BURIAL  SOCIETIES  and  industiial  insurance,  §  viia. 
"BURNED."     See  "Burnt." 
BURNING  fluids:   prohibited  articles,  §§  2202,  2203. 

property:   conspiracj-,  §  2207a. 

attempt  to  burn  property,  §  2207b. 

buildings  falling:    lire,   §   2779. 

building:   injury  to  assured,  §  2885a. 

of  stranded  ship:  proximate  cause,  §  2833. 

of  ship:   capture:   proximate  cause,  §  2833. 

one's  own  property,  §  2851. 

vessel  to  save  it  from  enemy,  §  2851. 

vessel:   conspiracy,  §  2851. 

threatened  burning,  g  2861. 

ship  beached  or  scuttled:   general  average,  §  3421. 

wilful  burning:  evidence,  g  3782. 

See  Incendiarism. 
"BURNT" — when  ship  is  not,  witliin  meaning  of  memorandum,  §  2699, 

where  words  "on  fire"  instead  of  "burned"  or  "burnt"  are  used,  §  2699a. 
See   Stranding. 
BUSHELS,  ETC.— separate  valuation  of:   marine  risk,  g§  2705-2709. 
BUSINESS  defined,  note,  g  330. 

of  company  terminated:   rescission  and  cancellation,  §  1644. 

interruption  of:  loss  by  order  of  civil  authority,  §  2582d. 

See  Licjuor  Business;   Saloon  Business;   Statute;  Usage. 
BICYCLE  ASSOCIATION,  when  not  insurance  company,  g  338c. 
BY-LAWS— whether  applicant  stranger  to,  gg  34,  393. 

defined,  g  304. 

waiver  and  estoppel,  gg  34,  394,  728,  3373n. 

knowledge  of,  as  to  agent's  powers,  §  35. 

completion  of  contract,  g  50. 

agent's  acts  in  disregard  of  may  be  binding,  §  53. 

compliance  with:    no  waiver  by  acceptance  of  assessments,  §  53c. 

as  to  approval,  application  may  be  affected  Ijy  custom,  g  54. 

and  charter:    when  and  when  not  part  of  policy,  gg  188,  188a. 

subsequent  amendment  of,  g  180. 
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BY-LAWS— continued. 

effect  enactment  of  new  by-laws,  §  189. 

what   is   part    of   contract:    effect   of   amendment   of,  or   of   new   bv-laws, 

§§  189,  189a.  "^ 

Avhen  part  of  contract:    statutes.  §  190. 
Avlien  part  of  contract:   suicide,  S  2(145. 

application:    special  provisions:   what  is  part  of  contract,  §  190a. 
void  which  authorizes  expulsion  of  ineiuber  without  hearing,  §  358. 
reasonable    and    unreasonable:    incorporated    and    unincorporated    societies, 

§§  36S-369d. 
mutual,    etc.,    companies,    or    benefit,    etc.,    societies:    change    of    by-laws: 
powers:   construction,  §g  377-381. 

See  Parties, 
waiver  by  agent,  §  394. 

persons  dealing  with  corporations  not  bound  to  know  by-laws,  note,  §  393. 
copy  of  application  or  by-laws  annexed  to  policy,  §  503. 
that  agent  is  agent  of  insured,  §  509. 
attestation  of  certificate  as  required  under,  §  530. 
countersigning  policy  by  agent,  §  530. 
waiver  as  to  designation  beneficiaries,  §  728. 
designation  of  beneficiaries,  §§  728,  729. 
construction  of  as  to  designation  beneficiaries,  §  728. 
compliance  Avith  as  to  designation  or  change  of  beneficiary,  §  744. 
exceptions  to  rule  that  by-laws  must  be  folloAved:   beneficiary,  §  746. 
a  mere  regulation  or  matter  of  practice  as  to  change  of  beneficiary  not 

binding,  §  747. 
effect  of  subsequent  change  of,  §  748. 

when  unable  to  comply  with  as  to  change  of  beneficiary,  §  750. 
as   to   beneficiary  and  disposition  fund:    society  only  can   set  up  noncom- 
pliance, §  754. 
change  of  beneficiaries:  right  of  society  or  beneficiary  to  object  or  set  up 

non-compliance,  §§  754,  754a. 
rules,  note,  §  882. 

providing  for  annual  deposit  in  lieu  of  assessments  ultra  vires,  §  1247. 
when  does  not  affect  right  to  have  assessment  made,  §  1285. 
compliance  with  in  levying  assessment,  §  1291. 
not  attached  to  policy:   efiect  of  as  to  assessment,  §  1311. 
subsequently  enacted,  eft'ect  of  as  to  right  to  notice,  §  1330a. 
providing  that  directors  may  cancel,  effect  of,  §  1643. 
subsequently  enacted  hj  successor  society  as  to  military  or  naval  service, 

§  2237a. 
as  afiecting  assignment,  §  2317. 

change  of  beneficiary:   distinction  between,  and  assignment,  §  2327a. 
as  to  other  insurance,  §  2482. 
death:   intemperance,  §  2U15. 
as  part  of  contract:   suicide.  §  2645. 
taking  own  life  by  unlawful  act,  §  2646. 
against  suicide:  adoption  of  after  policy  issued,  §  2647. 
notice  and  proofs  of  loss,  §  3298. 
swearing  to  proofs  of  loss,  §  3307. 

proofs  of  death  by  subordinate  lodge  or  secretary,  §  3310. 
notice  of  loss:  waiver,  note,  §  3373. 
noncompliance  with  as  defense,  §  3740. 
evidence,  §  3824. 

See  Beneficiaries;  Excepted  Risks  and  Losses:  Parties;  Mutual 
Companies;   Mutual  Benefit  Associations. 
CABLE— seawortliinoss,  g  2161. 

Atlantic  telctrraph  cable:   loss,  5  2819. 
CABLES— seawortiiincss,  note,  §g  2160,  2161. 
adjustment:  one-third  new,  g  3082. 
hire  of:  general  average,  §  3427. 
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CABLES— continued. 

a.ijustinont,  note,  §  3429. 

saiiil'uod:  j;enoral  average,  §  3441. 
(.'ALAMITIES    by-gono— i)revioiis    t'ondition    of    ship,    latest    intelligence:    con- 

ceahnent,  §  1S28. 
CALKING— deck:   seaworthiness,  §  2161. 

adjustment:  one-third  new,  §  3082. 

See  Recalking. 
CALLS    IX    :\IUTUAL    ASSOCIATION    for    insuring    ships -nonpayinent    of: 

forfoiture,   i?   1554. 
('AMP.     See  Fraternal  Orders,  etc. 
CAMPHENE- prohibited  article,  §  2202. 

See  Conditions  A'oiding  tlio  Policy. 
CAjSTAL  NAVIGATION— wlion  within  perils  of  "seas,  rivers,"  etc.,  §  2730. 
CANCELATION  AND  RESCISSION: 

1.  Cancelation — instructions  to  cancel  may  constitute  approval  of  risk,  §  60. 

instruction  to  agent  to  cancel:   when  achnission  that  contract  exists,  §  73. 

after  nonpayment  of  premium  note,  g  70. 

premium  note:    notice,  §  70. 

nonpayment  premium  after  delivery  of  policy,  §  79. 

by  agent  afier  notice  that  same  ready  for  delivery,  §  100. 

agent's  acceptance  of  surrender  of  policy  is,  §  451. 

evidence  of  custom  or  agents  to  cancel,  §  454. 

statutory  policy:  provisions  as  to  agents  and  waiver  by  failure  to  cancel: 
other  insurance,  §  55t3b. 

agent's  authority  as  to.  §  567. 

agent  or  broker  procuring  insurance  cannot  cancel,  §  636. 

condition   that   notice   be  given   party   effecting  insurance,   §   638. 

notice  of  to  agent  or  broker  of  insurer,  g§  G38-641. 

notice  to  insured's  agent  when  sufficient,  §  630. 

agent  of  both  parties,  §  640. 

custom — agents  of  insured.  §  641. 

instructions  to  agent,  §  666. 

neglect  of  local  agent  to  com2)ly  with  order:  liability  of  state  agent,  §  673. 

liability  to  assessments  after,  §  1268. 

and  discharge  of  contract  by  receiver — statute,  §  1273,  note. 

return  of  unearned  or  proportionate  premium,  §§  1392,  1393. 

wrongfully  made,  return  of  premium,  §  1408. 

appointment  of  receiver  operates  as,  §  1454. 

construction  of  cancelation  provision  against  insurer,  §  1634a. 

action  for  breach  of  agreement  to  surrender  and  cancel  lost  policy,  §  1637a. 

agreement  to  cancel  marine  risk  need  not  be  in  writing,  §  1638. 

option  reserved  by  company  to  cancel,  §  1631). 

for  nonpayment  of  premium  or  other  breach  of  condition,  §  1640. 

where  policy  assigned,  §  1641. 

by  authority  of  directors  of  mutual  company,  §  1643. 

cancelation:  insolvency:  appointment  of  temporary  receiver,  §  1644a. 

by  receiver:   statutory  provision:   certiticates  of  indebtedness,  §  1645. 

what  acts  do  not  effect  a,  §  1646. 

surrender  and  cancelation:   guardian  and  ward:   infant,  §  1646a. 

by  request  of  assured  under  terms  of  policy,  g  1648. 

surrender    and    cancelation    l)y    per^on    insane    or    mentally    incompetent, 
§  104Sa. 

surrender  and   cancelation    where   policy   does   not  conform   to   application, 
§  164!)a. 

cancelation:  unincorporated  association:  withdrawal  of  member,  §  1650a. 

surrender  and  cancelation:  effect  of  death  of  assured,  §  1650b. 
pi'oposition  to  cancel  must  be  accepted  or  declined  as  a  wliole,  §   1652. 

cancelation:    when  other   insurance  or  substituted  policy   docs  not  attach 
§  1655a. 
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CANCELATION  AND  RESCISSION— continued. 

cancelation:  when  otlier  insurance  or  substituted  policy  attaches,  §  1655b. 

by  mistake  of  agent,  §  1656. 

wrongful  cancelation  or  termination  of  contract  by  assurer,  §  1659. 

company  cannot  cancel  when  loss  is  imminent,  §  1602. 

receipt  may  not  be  conclusive,  §  1603. 

in  equity  after  policy  has  become  void  or  inoperative,  §  1664. 

may  the  policy  be  terminated  eo  instanti  on  notice:  reasonable  time,  §  1665. 

same  subject:*  specified  time  must  intervene:  computation  of  time,  §  1665a. 

entire  or  divisible  contract:   notice,  §  1665b. 

of  parol  contract:  notice,  §  1660. 

notice  to  insurer,  §  1667. 

notice  to  assured:  to  agent:  to  mortgagee:  to  one  of  several,  §  1668. 

notice  by  publication:  decree  of  foreign  court,  §  1668a. 

notice  bj'  mail  must  be  received,  §  1669. 

when  mailing  notice  and  unearned  premium  to  foreign  company  sufl&cient, 

§  1669a. 
notice  of  registered  letter:   when  insured  not  put  on  inquiry,  g  1669b. 
comi)any  must  give  notice:   sufficiency  and  service  of  same,  §  1670. 
when  notice  sufficient,  §  1670a. 
when  notice  insufficient,  §  1670b. 

company  must  return  or  tender  unearned  premium,  §  1671. 
what   is   not    a   sufficient   payment   or   tender   of   the   unearned   premium, 

when  actual  payment  or  tender  of  unearned  premium  unnecessary,  §  IQio. 

cancelation:  waiver,  §  1673a. 

surrender  of  policy  upon  assured's  request,  §  1673b. 

when  equity  will  and  ^yill  not  cancel  after  loss  or  death,  §§  1678-1680. 

effect  of  cancellation  upon  liability,  §  1680a. 

none  where  surplus  over  cost  of  rebuilding,  §  3150. 

of  policy  after  loss  or  death,  §  3514a. 

wrongfully  made:  equity,  §  3528. 

equity  may  compel,  §  3529. 

of  policy:  bankruptcy  and  insolvency,  §  3598a. 

as  defense:  burden  of  proof,  §  3776. 

2.  Cancelation  and  Rescission generally — general  matters,  §  1634. 

statutory  provisions  relating  to,  §  1635. 

mortgagee  included  and  consent  of  necessary,  §  1635a. 

before  contract  delivered  or  finally  completed,  §  1636. 

by  consent,  §  1637. 

cancelation   or   rescission    for   misrepresentations,   breach   of   warranty   or 

fraud,  §  1640a. 
effect  as  to  cancelation  or  repeal  of  charter,  §  1642. 
insolvency:    appointment  of  receiver:    termination  of  business  by  transfer 

of  assets,  etc.,  §  1644. 
right  to  reject  policy  not  of  class  ordered,  g  1649. 
want  of  insurable  interest  as  a  ground  of,  §  1653. 
rescission  or  avoidance  of  compromise  or  release,  §  1654. 
right   of   agent  to   rescind   or   cancel:    notice   of   cancelation   to   agent   or 

broker,  §  1655.  ,  .     j        u 

strict    compliance   with   stipulation   as   to,   required   unless   waived:    when 

stipulation  not  binding.  §  1660. 
rights  relating  to,  must  be  exercised  within  a  reasonable  time,  §  1661. 
after  loss  or  forfeiture,  §  1663. 

when  equity  will  and  will  not  rescind  or  cancel,  §§  1674-1676. 
equity  may  rescind  cancelation  made  by  mistake,  §  1677. 
proof:  evidence  as  to.  g  1681. 

partner's  consent  to  cancelation  or  substitution  binds  firm,  g  1657. 
release  by  part  of  the  insured  parties,  g  1658. 
rescission  or  cancelation:    increase   of  assessments   or  reduction   Oi  policy 

amount,  §  16.59a. 
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CANCELATION  AND  RESCISSION— loiitimu'd. 
wliethor  question  is  one  of  law  or  fact,  S  lt)S'2. 
cancelation  of  charter:   exception  of  claim  arisinjr  from,  §  2722. 
3.  Rescission — dutv   as  to,   \vlu>ro  policy   does   not   coii.'orm   with   ajiplication, 

when  directors  have  ])o\\  er  (o  rescind,  !?  404. 

by  insured   for  agent's  niisre]iresentations,  ?;  404. 

by  assured — agent's  false  rejircsentations,  §  014. 

of  sale:  stoppage  in  transitu,  §  004. 

right  of  son   to  claim   on  ground  that   jiolicv   on   parent's  life  obtained  by 
fraud,  §  1063a. 

return  of  unearned  or  ])ro])ort innate  premium,  §§  1392,  1393. 

and  reco^ery  back  by  assuied  where  assurer  transfers  assets,  §  1408. 

by  assured  and  surrender  of  ])olicy,  §  l(i47. 

and  surrender:   mutual  comjjany — withdrawal  of  member,  §  1650. 

in  case  of  concealment,  statute,  note,  §  17S9. 

bill  in  equity  for,  §  3528. 
CANDLES— vessel— seaworthiness,  §  2161. 
CANNON— one-third  new,  §  3081. 
CAPITAL   as  prerequisite   to   doing  business — insurance   company,   §   327. 

of  company  impaired,  §  ooOO. 
CAPITAL  PUNISHMENT— death  by  h.ands  of  justice.  §  2611. 

for  crime:   insurance  against,  void,  S  2531  a. 
CAPITAL  STOCK — mutual  companies:   fund  for  payment  losses:   §  341. 

funds  for  payment  losses:   mutual  companies,  §  341. 

mutual  benefit  associations,  §§  341,  341a. 

premium  note,  §  341. 

See   Taxation. 
CAPITAL  STOCK  NOTE,  collateral:  pledge:  lex  loci,  §  231j. 
CAPTORS  defined,  note,  §  2748. 

insurable  interest,  §   102"). 

interest:  description,  §  1711. 
CAPTURE— §§  2737,  2739. 

instructions  to  agent  to  insure  against,  note.  §  6GS. 

illegal,  does  not  devest  insurable  interest,  §  904. 

of  ship  and  carrying  her  out  of  course:  deviation.  §  2389. 

departure  from  route  to  avoid,  §  2429. 

liberty  clause  to:   right  to  convoy  prize.  §  2433. 

warranted  free  from,  §  2684. 

or  seizure:  excepted  risks,  S§  2684-2686, '2088-2690. 

by  authority  of  de  facto  govt-rnment,  §  2684. 

warranted   free   from,  etc.:    capture  or  seizure   followed  by  shipwreck  and 
condemnation:   doctrine  of  relation  back:  total  loss,  §  2688. 

loss  incidental  to,  covered  by  general  clause.  §  2736. 

distinguished  from  "arrests,"  etc.,  §S  2737,  2748. 

of  ship  bv  fraudulent  collusion:  barratry,  S  2742. 

defined.  §  2748. 

risks  and  losses,  §  2748. 

etc.,  acts  which  increase  or  decrease  the  risk  of  capture,  §  2748. 

includes  recapture,  note,  §  2748. 

within  territorial  waters  of  neutral,  note.  §  2748. 

and  burning  of  ship:  proximate  cause,  §  2833. 

seizure,  etc.,  eflfect  of  declaration  of  war  after  voyage  commenced,  §  2996a. 

fear  of:    abandonment,  §  2999.       . 

after  right  to  abandon  arises,  §  3001. 

right  to  abandon  for,  restrained  by  stipulations,  j;  3002. 

abandonment,  §§  3003,  3005. 

wages,  etc..  of  crew  duiMng  detention:  general  average,  §  3441. 

and  condemnation:   expenses  to  recover  vessel  general  average,  §  3441. 

money  payment  for  release:   general  average,  §  3441. 

sale  of  part  of  to  obtain  release:  general  average,  §  3442. 
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CAPTURE — continued. 

ship  run  ashore  to  prevent:  general  average,  §  3442. 

freight:   damages,  §  3453. 

war  risk  insurance  for  compensation  during  detention  by,  Appdx.  A. 

etc.,  right  of  compensation:  Declaration  of  London,  Appdx.  E. 
See  Change  of  Voyage,  Deviation,  and  Liberty  Clauses;   Neutrality 
and  National  Character. 
CARGO — reinsured  by  "open  cover":  for  policy  unstamped,  §  41d. 

open  policy:   risk  "to  be  accepted,"  §  55. 

'■property  on  board  vesocl:"  open  policy:   indorsement  of  risk:   acceptance, 
§  55b. 

insurance    of    shipments    under    open    cover    slip:    reinsurance:    recovery: 
fraud:   subrogation,  §  13Gc. 

policy  on:  reinsurance:  vessel  list:  reasonable  time  for  particulars,  §  119a. 

successive  cargoes:  time  policy,  §  172. 

additions  to  on  river  boats  on  voyage,  §  258. 

course  of  trade  in  luiloading  and  reshipping,  §  258. 

goods  lost  in  transportation  from  shore  to  ship:   usage,  §  258. 

special  cargo:  owner  of  ship  transporting  has  insurable  interest  in,  §  1005. 

not  at  risk  under  insurance  on  ship  and  cargo  no  return  on  premium,  §  1430. 

insured  for  voyage,  suspension  of  risk,  note,  §  1473. 

discharge  of:   termination  of  lisk,  §  1524. 

bulk  of,  discharged:  at  first  port  of  discharge,  risk  terminates,  §  1532. 

fishing  voyage:   part  of  arriving  by  another  ship:  continuance  risk,  §  1534. 

discharging  small  part  of,  at  port  other  than  of  original  destination,  §  15C!>. 

usage  to  keep  on  board  after  arrival:   risk  to  port  or  ports  of  discharg(-, 
§  1550. 

actually  delivered,  as  afi'ecting  liability  for  loss  of  freight,  §  1617. 

and  freight:  insurance  on  ""both  or  either,"  §  1707. 

covers  what,  §  1712. 

and  freight  covers  what,  §  1712. 

goods,  wares  and  merchandises:   description,  §  1725. 

shifting  and  successive  cargoes,  §  1732. 

term  "cargo"  may  cover  liousehold  furniture,  §  1740. 

nature,  state,  and  conditions  of,  need  not  be  disclosed,  §  1816. 

warranted  American,  §  1972. 

of  sliip:   warranty,  §  1998. 

all  on  board  to  which  policy  attaches  included  in  warranty,  §  2048. 

stowage  of:   warranty,  §  2094. 

vessel's  competency  to  carry:   seaworthiness,  §  2161. 

reshipment  of,  on  voyage:  deviation,  §  2391. 

liberty  to  sell  outward  and  procure  homeward,  §  2397. 

tradiiig,  discharging  and  taking  in:   liberty  of  ports,  §  2397. 

procured  with  proceeds  of  former  illegal  cargo,  §  2546. 

negligence  in  unloading,  §  2673. 

of    frozen    meat:    loss    from    defective    condition    of:    particular    average, 
§  2697b. 

"each  package  subject  to  its  own  average":   §  2705. 

made  up  in  luilk  or  in  separate  packages,  etc.:  whether  separate  insurance, 
§§  2705-2710. 

separate  valuation  of  packages:  average,  §§  2706-2709. 

"average  recoverable  on  each  package  separately  or  on  the  whole,"  §  2706. 

of  distinct  species  or  kinds  of  articles:   average,  §  2709. 

"all  other  goods":    loss:   recovery,  §  2710. 

goods  of  distinct  kinds  under  one  general  designation,  §  2710. 

loss  of  voyage  as  to  is  not  loss  of  as  to  ship,  §  2730._ 

though  ship  may  proceed  with  ligliter  cargo,  voyage  list,  §  2730. 

of  provisions:  sale:  loss  not  within  general  clause,  §  2736. 

fraudulently  converted  by  master:    barratry,  §  2742. 

taking  on  board  additional  cargo,  t?  2749. 

owners  not  responsible  for  fault  of  vessel  colliding,  note,  §  2751. 
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CAlUiO — ooiitimu'd. 

loiuliiit;  from  lijiliter:   collision,  note,  §  2751. 

■.nhoront  vice  of  jj^oods:   s|u»ntiUH'ous  coiubnstion.  §  2770. 

loss  by  peril  of  the  sea,  §i?  27!)8,  27!  i). 

loss  by  Avetting  by  ruins  during  transshipment,  iJ  2798. 

burned  in  stranded  ship:    proximate  cause,  §  2833. 

conspiracy  to  burn  or  destroy,  §  2851. 

abandoiuMcnt,  §  2'.>01. 

])artlv  discharged:   interest  on  board:   abandonn;ent,  §  2006. 

of  several  kiu'ls  of  merchandise:  abandonment,  SS  2!)l:i,  2914. 

insurer  of:    liability  to  shipowner  for  freight  money,  j;  2'.t20. 

surrender  of  or  voluntary  abandonment  of  voyage:    freight,  §  2922. 

cannot  be  abandoned  to  shijiper  free  of  freight.   S  2it22. 

arrival  in  specie:  freight,  g  2923. 

in  part  reaching  abandonee  on  freight  eiiuivaleiit  to  reaching  owner,  g  2926. 

ready  to  be  shipped:   freight  valueil,  §  2934. 

partiv   laden:    freight   valued,   S   2934. 

partly  loaded:   contract  for  freight:  cargo  ready,  etc.,  §  2934. 

for  homeward  voyage  purchased  with  proceeds  of  outward  freight,  §  2934. 

perishable  goods:'  free  of  average:    abandonment,   §§   2938-2941. 

loss  or  retardation  of  voyage,  §  3015. 

sale  of:   -waiver  of  abandonment,  §  3017. 

jettisoned  and  saved:  sale  of:  total  loss:  diligence  to  avoid  sale,  §  3052. 

sale  of.  to  defray  expenses  of  repairs,  §  3095. 
transshipping,  etc.:   aggregating  of  losses,  etc..  §  3090. 

expenses  of  "insuring  from  wreck  to  destination,  §  3100. 

loss  of,  by  jettison:  50  per  cent  rule,  §  3101. 

contribution  by,  J$  3108. 

port  of  refuge  expenses,  §  3112. 

sale  of:   Sec  Repairs,  etc.,  §§  3120-3136. 

transshipment:   master's  duty,  §  3136. 

proofs  of  loss,  §  3279. 

OAvner's  interest:    statement  of  proofs  of  loss,  §  3301. 

sacrificed  for  fuel:   general  average,   §  3425. 

expenses  of  discliarging  at  port  of  refuge:   general  average,  §  3427. 

reshipped  at  port  of  refuge:  general  average,  §  3427. 

without  bill  of  lading:   general  average,  §  3432. 

only  that  jettisoned  made  good,  §  3441. 

damage  to  particular  goods:   general  average,  §  3441. 

lien  on  ship:   general  average,  §  3441. 

master's  lien  on  till  average  paid,  §  3443. 

when    consignee    of,    relieved    from    contribution    and   general   average   by 
reason  of  negligence  of  master,  §  3443. 

insurer  lial)le  for  general  average  upon  voluntary  stranding,  note,  §  3443. 

of  vessel  saved  by  stranding:    freight:    when   included  in  the  loss,  §  3444. 

saved:   contribution,  §  3444. 

insured  as  integral  subject:  no  recovery  for  separate  articles,  §  3454. 

totally  lost:   open  policy:   damages,  §  3454. 

not  vvholly  shipped:   deductions:   damages,  §  3455. 

war  risk  insurance  of,  Appdx.  A. 

See    Adjustment    and    Damages;    Deck    Cargo;    Deck    Load;    Description; 
Excepted  Risks  and  Losses;  Freight;  Owner;  Repairs,  etc.;  Risk,  Attach- 
ment of,  etc.;   Sale;   Transshipment. 
"CARPENTER'S  SHOP"— prohibited  use,  §  2213. 
CARRL\GE  as  public  conveyance,  §  2876b. 
CARRIAGE   HOUSE   AXD  STABLE,   covered   by   insurance   on   dwellings   and 

additions,   ^   1739. 
CARRIED  OR  NOT  CARRIED— freight  valued,  §  2934. 

CARRIER— COMMON  CARRIER— policy  by,  and  by  small  farmer  under  work- 
men's compensation  act  of  England:  construction,  note,  §  7d. 
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CARRIER — continued. 

insurance    uf,   against   losses    from   injuries    to    passengers    is   contract    of 

indemnity,  §  27e. 
insurance  of  and  by:  agreement  of,  to  procure  insurance,  §  338. 
insurance  by,  §  630. 
railroad  relief   association:    agreement  to  release   company  from   damages 

not  against  public  policy,  §  868. 
agreement  to  release  from  damages,  §  868. 

railroad  relief   association:    agreement   to  release   company   from   damages 
not  against  rule   that  carrier   cannot   contract    against'  own   negligence, 
§  S6S. 
insurable  interest,  §§  898,  925. 
description  of  insurable  interest,  §  1692. 
goods  shipped  by:    when  owner's  interest  covered.  §   1696. 
Avarranty  that  insurance  shall  not  inure  to  benefit  of,  §  1998a. 
insurance  by,  against  losses  by  negligence,  etc.,  public  policj',  §  2533. 
rules  and  regulations  of:   rule  of  corporation,  §§  2623,  2846. 
liability   for   nondelivery   of   goods:    jettison  necessitated  bv   imseaworthi- 

ncss,  §  2683. 
liability  of  warehousemen  under  agreement  with,  to  insure,  §  2750. 
ii.surance  against  derailment  during  transportation  of  goods:    auto  truci;, 

§  2750a. 
liability:   insurer's  liability  contingent:   construction,  §  2757. 
not  liable  for  injury  wliere  goods  imin'operly  stowed.  §  2815. 
by  water:   liabilitj'  of:  act  of  God,  §  2815. 
master's   responsibility  as,   §   2815. 
negligence  of,  §  2815. 
liability  to,  of  warehouseman,  §  2824. 
loss  of  goods  by  negligence:  proximate  cause,  §  2833. 
negligence  under  accident  risk,  §  2846. 
and  insurer  distinguished,  §  2862. 

policy  to,  upon  cargoes  "on  account  of  whom  it  may  concern":  time  lim- 
itation for  suing,  §  3188. 
action  against:   negligence:   damages,  §  3454. 
rights  and  remedies,  §  3482. 

maj^  be  required  to  be  sued  first,  §  3490.  » 

collecting  entire  amount  of  policy:   equity,  §  3528. 
contract:   subrogation,  §§  3545-3555. 

to  have  benefit  of  insurance:   provisions  in  bill  of  lading,  §§  3547a,  3548. 
agreement  for  benefit  of  insurance:    subrogation,  §§  3546-3555. 
rights  of  insurers:   where  policy  excludes  subrogation,  §  3546a. 
subrogation,  §  3575. 
parties  to  action,  §  3623. 

See  Harter  Act;   Subrogation. 
CARRYING  CAPACITY  OF  SHIP.     See  Registered  Tonnage. 
CAR«^.     See  Railroad. 

CAIJTEL  SHIP — insurance  on  while  employed  as  such.  §  2561. 
CASK— LAW  OF  THE  CASE— §  3721. 
CASH  JiOOKS  of  insured:  evidence  of  value,  §  3769. 
CASHlEK.     See  Pank  Cashier. 
CASH  PREMH':\IS— plan  of  organization  of  companies,  §  343. 

acceptance  bv  mutual  company,  §  1138. 
CASUALTY  INSURANCE  defined,  §  9. 
history  of,  §  viiia. 
statutes  as  to,  §  x. 

companies  on  co-operative  or  assessment  plan.  §  viiia,  note,  §  9. 
classed  within  guaranty  insurance,  note,  §  9. 
distinguislied  from  "accident,"   g§  9,  28&2. 
covers  boilers,  plate-glass,  domestic  animals,  etc.,  §  9. 
employer's  liability  as  branch  of,  §  337e. 
sanitary  inspection  of  buildings  not  lawful,  §§  338d.  2508. 
See  Excepted  Risks  and  Losses:   Statutes. 
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CA'l\'lllX(i>^ — prospoi'tive  catrliiiigs  an  iiisurahlo  interest,  g  879. 

when  oovoied:   desiiiption,  js  177S. 

part  arriving  by  another  ship:  eontinuance  risk,  §  153-4. 
CATTLE  insurance  sooietios.  orijjin  of,  ji  va. 

insiu'inu'e  an  insui'anoe  on  life,  Ji  S. 

or  life  stock  insurance  is  life  insurance,  §  337a. 

includes  hogs,  note,   j;   KJHS. 

live  stock,  S  -701. 

put  on  liijhters  to  be  landed.  §  2798. 

certilicate  of  veterinary  sur^jeon  as  to  cause  of  death,  §  3314. 

jettisoned:   part  saved  not  absolute  total  loss,  §  3441. 

injured  by  tornado:  damages,  ii  34.54. 

death  of  horse:  waiver  of  proofs  of  loss.  §  3356. 
See  Horse :  Live  Stock. 
CELLAR,  when  within  description  in  policy,  §  1738. 
CERTIFICATE— not  taken  out  by  insured;'  insurance  valid,  §  34. 

to  cover  shipments:  when  open  continuous  policy,  §  50.     See  Policy. 

contract  in  lodge  complete  without,  §  53. 

agent's  agreement  that  certilicate  binding,  §  61b. 

by  agent  may  cover  property  not  in  policj%  §  65. 

in  society  not  necessary  to  complete  contract,  §  90. 

in  society:   jiroduction  of  note  necessary  to  recover,  §  90. 

delivery  of:    agreement  coniplotcd  before  loss,  §  103. 

officer  of  society  as  custodian  of,  §  108f. 

defined,  §  146. 

in  societies  or  associations,  §  146. 

in  society  or  association:  form  of,  §  176. 

rule  of  strict  construction  against  insurer  applies,  §  220a. 

rule  contra  proferentem,  §  222a. 

alteration  of:  consent,  271a. 

execution  of  by  subordinate  officers,  §  530a. 

of  authority:   foreign  corporations,  §  328. 

of  medical  examiner:   when  concludes  company,  §  412. 

attestation  as  required  by  by-laws  or  charter,  §  530. 

husband  signing  for  wife,  §  532. 

signing  by  assured  as  condition  precedent,  §  532. 

construed  as  will,  §  738. 

mutual  benefit,  etc.:  right  to  change  beneficiary,  §  741. 

mutual  benefit,  etc.:   whether  interest  of  beneficiary  vested  one,  §  741. 

stipulation    cannot    defeat    rights    of    beneficiaries    classed    under    charter, 
§  742. 

possession  of,  gives  beneficiary  no  vested  rights,  §  743. 

loss  of:    where   provision  as  to  change  of  beneficiary  cannot  be  complied 
with,  §  750. 

"children"  born  subsequently  to  issuance  of:  beneficiaries,  §  769. 

provision  in  permitting  assignment:   beneficiaries,  §  847. 

possession   of,   by  beneficiarv:    designation   of   and   change   in   beneficiary, 
§  849. 

designation  beneficiaries:   statutes  limiting:   classes,  §  878. 

designation  and  change  of  beneficiary.     See  Beneficiaries. 

of  membership,  note,  §  882. 

changed  to  life  policy  with  regular  premiums,  assessment  invalid,  §  1299. 

of  indebtedness  under  statute:   issued  by  receiver  on  cancellation,  §  1645. 

of  master:  warranty,  §  2069. 

of  seaworthiness,  §  2158. 

of  board  of  underwriters:  seaworthiness.  §  2170. 

assignment  of,  5;  2334. 

of  approval:    refusal  of  attorney  general:   unlawful  business,  §  2508. 

stipulation  that  directors  not  liable:   when  void,  §  2531. 

ascertaining  loss:  expenses  of:  marine,  §  2717. 
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of  assiued:   advances  made  on,  to  contractor:   rebviilding,  §  3153. 

of  loss  need  not  be  in  precise  words  of  policy,  §  3275. 

of  veterinary  surgeon  :•  death  of  cattle,  §  3314. 

of  magistrate.     (See  Notice  and  Proofs  of  Loss,  §§  3322-3328. 

of  notary  public,  §§  3322,  3323. 

of  physician:   proofs  of  death,  §  3329. 

measure  of  damages,  §  3463. 

action  on:  benefits  accruing  after  suit  brought,  §  34S5.. 

enforcement  of  rights  under:   equity,  §  35iya. 

holders  of:    endowment  fund,  §  3597. 

of  supercargo  to  show  interest  in  cargo,  §  3763. 

of  physician:   evidence  of  death,  §  3772. 

See  Construction;   What  is  Part  of  Policy;   Fraternal  Orders,  etc.;  Health 
CertiMcate;    Mutual    Benefit    Associations,    etc.;    Physician's   Certificate. 
CESTUI  QUE  TRUST  relation  of  parties:  tontine  plan,  §  309. 

insurable  interest,  §  933. 

not  a  joint  owner:   warranty  of  title,  §  2052. 

trustee:   parties,  §  3621. 

assent  of:   trustees  as  petitioning  creditors,  §  3655. 
CHAIN  CABLES— adjustment:  one-tliird  new,  §  3082. 
'  CHAMBER  OF  ASSURANCE"  established  1310,  §  iv. 

CHANGE  OF  INTEREST— alienation :   agent's  powers:   "in  trust  or  on  com- 
mission, or  sold  but  not  removed":    chattel  mortgage,  §  561a. 

possession,  title,  etc.,  §  2238. 

See  Alienation;  Continuity  of  Interest. 
CHANGE  OF  RISK— terminates  insurance,  §  1449. 

when  a  suspension  of  risk,  §  1473. 

See  Alienation;   Conditions  Avoiding  the  Policy. 
CHANGE  OF  SHIP  or  master  or  name  of  ship,  §  1769. 
CHANGE  OF  TITLE.     See  Alienation. 

CHANGE  OF  VOYAGE— DEVIATION— LIBERTY  CLAUSES:   deviation:   con- 
tract healing:  countersigning  of  by  agent,  §  530. 

deviation:   intention  as  to  and  change  of  voyage,  §  1488. 

change  of  voyage:   attachment,  etc.,  of  risk,  §  1488. 

deviation:   intermediate  voyage,  §  1504. 

liberty  to  call  at,  etc.,  under  insurance  to  specified  port,  §  1516. 

liberty  "to  touch  and  stay,"  etc.:  continuance  of  risk,  §  1523. 

change  of  voyage  terminates  risk,  §  1531. 

change   of    voyage    insured:    attachment   and   duration   of   risk   on   goods, 
§  1585. 

liberty  to  make  port  or  ports:  insurance  to  several  ports,  island  or  district: 
duration  of  risks  on  goods,  §  1587. 

liberty  clauses  to  cruise,  capture,  etc.:   construction,  §  2348. 

carrying  letter  of  marque  no  deviation  of  itself,  §  2349. 

description  of  the  voyage,  §  2365. 

distinction  between  voyage  of  the  ship  and  voyage  insured,  §  2366. 

where  course  of  voyage  insvired  is  not  fixed  by  mercantile  usage,  §  2367. 

determination  as  to  which  of  two  routes  is  the  usual  one:  case  of  several 
routes,  §  2368. 

liberty  to  navigate  certain  waters,  §  2374. 

time  policy:    prohibited  waters,  §  2374. 

deviation  defined,  §  2369. 

effect  of  deviation:  basis  of  underwriter's  discharge,  §  2370. 

deviation  does  not  avoid  because  risk  is  increased,  §  2370. 

insurer  liable   for   prior  loss;    deviation  no  retrospective  effect  to   release 
insurer,  §  2371. 

temporary    deviation    and    return    to    course:    prior    loss:     same    subject : 
certain  classes  of  cases  distinguishable,  §§  2372,  2373. 

deviation  as  connected  with  liberty  to  navigate,  S?  2374. 

time  policy:   navigation  limited:  deviation  precluded,  §  2374. 
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intention  to  deviate:   ohaiigo  of  voyage,  §  2375. 

abaiuloiuiuMit  of  voyage:   peril  not  insured  against,  §  2376. 

voyage  shortened,  s?  2'MS. 

voyage  at  and  from  jwrt  or  ^lorts,  §  2379. 

preliminary  voyage:   eomjtleting  loading  at  dillerent  ports,  §  2380. 

alternative  ports  of  destination,  §  2381. 

the  word  "thenee"  from  port  or  ])orts  of  diseharge  in  two  specilied  locali- 
ties will  cover  either  locality,  S  2382. 

election  of  ports:   specitied  or  geographical  order  of  visiting  ports  of  dis- 
charge. §  2383. 

ports  of  diseharge:  revisiting  or  returning  to  a  port,  §  2384. 

returning  to  terminus  a  quo  for  clearance,  §  2385. 

"near  ojien  port"  refers  to  geographical  order,  §  2386. 

to  an  island  and  a  market,  i^  2387. 

to  a  port  in  an  island  or  district,  thence  to  a  port  of  advice  or  discharge, 
§  2388. 

vessel  captured  or  carried  out  of  her  course:   false  papers,  §  2389. 

deviation  to  supply  or  repair  defect  in  fitting  for  original  voyage,  §  23!)0. 

placing  vessel  in  drydock  without  maritime  necessity,  §  2390a. 

reshipment  of  goods  on  the  voyage  not  of  itself  a  deviation  under  liljcrty 
to  reship,  §  2391. 

liberty  to  reship:  deviation,  §  2391. 

transshipment.  §  23!)2. 

liberty  of  ports  and  places:   purposes  of  voyage,  §  2393. 

distinction  between  purposes  of  voyage  and  acts  done  to  insure  success  of 
adventure,  §  2394. 

when  trading,  etc..   at  port  may   be  allowed  although   not   in   fvutherance 
of  adventure,  §  2395. 

liberty  of  ports:  coiu'se  of  voyage:   change  of  voyage,  §  2396. 

liberty  to  touch  gives  liberty  to  trade,  §  2397. 

liberty  to  sail  backward  and  forward,  §  2397. 

liberty  of  ports:   trading,  discharging,  or  taking  in  cargo,  §  2397. 

liberty  of  ports  and  to  tow  and  assist  vessels,  §  2398. 

liberty  to  touch  and  stay,  or  of  port  or  ports,  may  be  limited  by  other 
words  in  policy,  §  2399. 

prohibited  ports,  or  waters:  restricted  waters.  §  2400. 

liberty  of  ports:   where  employment  of  the  ship  is  limited  by  the  policy, 
§  2401. 

not  touching  at  privileged  port,  §  2402. 

river  navigation:   departure  from  river  channel,  §  2403. 

river  navigation:    vessel   may   make  usual  stops   for  landing  and  loading 
goods,  etc.,  §  2404. 

vessel   constructed   for   river   navigation:    trial   trips:    delay:    usual   course 
of  voyage,  §  2404a. 

master  and   mariners:    negligence   or  mismanagement:    proximate  and  re- 
mote cause,  §  2405. 

departure  from  course  through  ignorance  of  master,  §  2406. 

master's  judgment  and  discretion,  §  2407. 

instructions  to  master — generally,  §  2408. 

departure  from  route  to  avoid  seizure  in  pursuance  of  instructions,  §  2409. 

liberty  of  ports  for  orders:  revisiting  port,  §  2410. 

revisiting  port  for  information  or  orders,  §  2411. 

delay  or  departure  from  route  to  obtain  political  information,  §  2412. 

delay  to  await  orders  as  to  port  of  discharge  under  permission  in  policy, 
§  2413. 

instructions  to  deviate:    wlicthcr   must  be  disclosed,   S  2414. 

whether  act   be  deviation,  cliange  of  voyage,  or  barratry,  §  2415. 

vessel  forced  to  deviate  by  barratrous  act,  §  2410. 

what  justifies  deviation  generally:    code  provisions,  §  2417. 
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agreement    or    clause    permitting    deviation:     "due    notice"    of    deviation, 
§  2417a. 

effect  of  usage  and  exigencies  of  trade,  §  2418. 

necessity  for  repairs,  §  2419. 

stress  of  weather:   port  of  necessity,  §  2420. 

stress  of  weatlier:   vessel  need  not  return  to  point  whence  driven,  §  2421. 

compulsory  delay  or  deviation  by  superior  authority,  §  2422. 

turned  away:  blockade,  §  2423. 

compulsory  delay  or  deviation  by  acts  of  crew,  §  2424. 

departure  from  route  or  delay  to  save  life  or  property,  §  2425. 

delay  at  port  or  place  or  in  prosecuting  voyage,  §  2426. 

delay  for  towing  vessels,  §  2427. 

vessel  turned  away  and  delay  in  port  which  she  has  entered,  §   2428. 

departure  from  route  or  delay  to  avoid  danger,  cruisers,  or  capture,  §  2420. 

vessel  delayed  by  ice,  §  2430. 

deviation  to  comply  with  warranty,  §  2431. 

departure  from  course  or  delay  to  seek  protection  of  convoy,  §  2432. 

right  to  convoy  prize  under  liberty  clauses  to  cruise,  captiu-e.  etc.,  §  2433. 

deviation  to  recapture  vessel,  §  2434. 

letter  of  marque:  cruising  and  making  prize,  §  2435.    • 

instructions  as  to  cruising,  §  2436. 

understood  purpose  for  which  letters  of  nian|ue  taken  important,  §  2437. 

liberty  clauses  to  cruise,  capture,  etc.:   construction,  §  2438. 

carrying  letters  of  marque  no  deviation  in  itself,  §  2439. 

liberty  clauses  to  cruise,  capture,  etc.,  for  designated  time,  §  2440. 

whether  the  peril  which  will  justify  deviation  must  be  one  insured  against, 
§  2441. 

loss  need  not  be  connected  with  deviation:   whether  any  exception  exists 
to  this  rule,  §§  2442,  2443. 

waiver  of  deviation,  §  2444. 

deviation:   acts  .of  third  person,  §  2445. 

deviation:   exception  of  liability  under  specified  percentage,  §  2721. 

deviation:   whether  barratrouft,  §  2744. 

deviation:    negligence:    proximate  cause,  §  2838. 

deviation  necessitating  stranding:   general  average,  §  3442. 

under  Marine  Insurance  Act,  Appdx.  C,  sees.  45,  46. 

deviation:  excuses  for,  or  for  delay  in  voyage :  discharge  from  liability  for 
delay,  Appdx.  C,  sees.  48,  49. 

liberty  to  touch  and  stay  •"at  any   port  or  place  whatsoever,"'  Appdx.  C, 
Sched.  I.  sec.  6. 
CTIAXNEL  OF  RIVER— departure  from:   deviation,   §  2403.   . 
CHARACTER— evidence,  §  3776. 
"CHARBOX"— accident  or  disease,  §  2878. 
CHARGES  and  expenses  in  ascertaining  loss:  marine:  damages,  §  2717. 

See  Damages;   Expenses. 
CHARGES  OF  INSURANCE,  insurable  interest,  Appdx.  C,  sec.  13. 
CHARITY — fire  insurance  patrol  not  a  public,  note,  §  via. 
CHARRED  GOODS — damage  occasioned  by  escaping  steam:   not  fire,  §  2799. 
CHARTER— public  policy,  basis  of  prohibition  of  unauthorized  acts  under,  §  34. 

powers  mutual  benefit  societies:  parol  contracts,  §  34. 

ultra  vires:  mutual  benefit  associations,  etc.,  §  34. 

provisions:   corporations:   parol  contracts,  §s^  34-36. 

knowledge  of,  when  cannot  be  assumed,  §  35. 

by-laws,  etc.,  of  society:   completion  contract,  §  50. 

construction  of  word,  §  128. 

by-laws,  etc.,  when  and  when  not  part  of  policy,  §§  188,  188a,  190. 

deposit  by  agent  of  foreign  comi)any  of,  §  328,  note. 

corporate  powers:  ultra  vires,  §  334. 

forfeituie  of,  §  335. 

or  articles  of  association:   measure  of  powers  of  society,   g   350. 
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absuluti-  rijjht  to  become  member,  mutual  company,  §  353. 

subordinate  association  cannot  be  deprived  of,  without  hearing,  §  356, 

pro\  isions  concerning  by-hiws,  ji  31)0. 

provisions  must   not  be  lontravenod  by  by-laws,  g  375. 

power  to  repeal  or  change  by-laws,  g  37!). 

certain  agents  derive  authority  from,  §  387. 

provisions  concerning  agents,  §  387. 

powers  in  excess  of:   agt'uta,  §  3!)4. 

countersigning  policy  by  agent,  §  530. 

attestation  of  certificate  as  required  under,  §  530. 

provisions  as  to  .specified  classes:   beneficiaries,  §  728. 

construction  of,  as  to  designation  beneliciaries,  §  728. 

as  to  beiu'lieiaries:   strict  complianee  not  required  in  all  cases,  §  728. 

or  statute:    whk-U  controls:    designation  of  beneliciaries,  §  728a. 

beneficiaries    specilicd    in:    stipulation    in    certilicate    cannot    defeat    rights 

of,  §  742. 
by-laws,    etc..    provisions    must    be    complied    with    as    to    designation    or 

'  change  of  beneficiary,  §  744. 
beneliciaries:    where    mode    prescribed    difTers    from    general    rule    of    law, 

§  745. 
exception  to  rule  that  it  must  be  followed:  benefieiaries,  §  74G. 
provisions   as   to   change   of   beneficiary:    when   cannot   be   complied   with, 

§  750. 
limiting  beneficiaries  to  certain  classes  cannot  be  waived,  §  878. 
constitution:  by-laws:  rules,  note,  §  882. 
compliance  with  in  levying  assessment,  §  1291. 

noncompliance  with  no  defense  to  action  for  assessment  on  note,  §  1311. 
expiring  during  life  of  policy:   duration  of  risk,  §  1453. 
repeal  of  as  allecting  cancellation,  §  1642. 

freight  a  lump  sum  and  not  a  tonnage  rate;  need  not  be  disclosed,  §  1835. 
provisions  as  to  other  insurance,  §  2482. 
requiring  indorsement  of  other  insurance,  §  2485. 
exception  of  claim  arising  from  canceling,  §  2722. 
provisions  limiting  action  to  particular  forum,  §  3195. 
limiting  time  for  issuing  execution:   validity  of,  §  3201. 
noriuser  or  violation  or  misuse:   dissolution  in  equity,  §  3598. 
acts  violating:  injunction,  §  3600. 
CHARTERED    FREIGHT— distinguished    from    freight    as    compensation    for 
carriage  of  goods,  §  1606. 
attachment  of  risk,  §g  1621,  1622. 
accident  disabling  ship:   loss,  S  2732. 

loss  of  hire:   engines  and  machinery  breaking  down,  §  2783. 
loss  of  hire:   want  of  repairs,  §  2783. 

See  Freight;   Risk,  etc. 
CHARTERED   OWNERS,   in  freight:    vessel   subehartered :    insurable  interest, 

§  1010a. 
CHARTERED"  SHIP— freight  prepaid,  §  2933. 

loss  of  voyage,  §  3015. 
CHARTERER— insurable  interest,  ?   1006. 

who  is  part  owner:   insurable  interest  of,  §  1011. 
insurable  interest  in  expected  frcigiit,  §  1012. 
and  shipowners,  insurable  interests:   separate  risks,  §  1013. 
insuring  against  special  peril,  §  1014. 

advances  by  on  freight:   insurable  interest,  §§  1015,  1016. 
description  of  interest,  §  1694. 
advancements  by:    description,  §  1706. 
wlietlier  must  insure  freight  eo  nomine,  §§  1719-1722. 
owners  pro  hac  vice:  barratry,  §  2744. 
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expenses  to  liberate  ship:   general  average,  §  3441. 
liable  to  contribution,  §  3443. 
parties  plaintiff,  §  3650. 
CHARTER-PARTY— expectation   of   earning   freight:    goods   not   purchased  or 
contracted  for,  §  1609. 

See  Freight. 
CHATTEL   MORTGAGE— agent's   poAvers:    waiver:    alienation:    change   of   in- 
terest, §  561a. 
as  encumbrance,  §  2022. 
nondisclosure,  §  2047. 

See  Alienation. 
CHECK:  payment:  premium  by,  §§  80a,  1144. 

for  premium  where  rebate,  uncollectable,  §  3092a. 

tender  by:   premium,  §  1125a. 

of  municipal  corporations:    misappropriated  fluids:   payment  of  premiums: 

recovery  back,  §  1410d. 
payment  by  of  judgment:  condition  precedent  to  suit:  employee's  liability, 

§  2800,  subd.   (q). 
in  payment  under  indenu^ity  policy:   time  limitation  for  suing  commences 

from  date  of  payment  of  check,  §  3182. 
given  before  insolvency:  payment:  lien  on  funds,  §  3597. 
CHEMICAL  PURPOSES— fire  used  for,  §  2796. 
CHILD  employed  in  violation  of  law,  §  Oa. 

employed  in  violation  of  law:   employer's  liability  policy,  §§  2632b,  2800, 

subd.  (j). 
posthumous,  of  second  marriage:  beneficiaries,  §  769b. 
as   beneficiary:    trust   created,   new    trust   may   not   be   declared:    statute, 

§  882. 
surviving:   beneficiary:    administrator's  liability,  §  798. 
parent  insuring  for  benefit  of,  §  1052. 
insurable  interest  in  life.  §  1063. 
unborn:   insurable  interest.  §  1064. 

See  Beneficiaries,  Minors. 
CHILDREN  beneficiaries:  order  of  Knights  of  Pythias,  §  737. 

may  not  enforce  contract  where  parents  mutually  promise  not  to  change 

beneficiaries,  §  742a. 
of  first  and  second  wife,  or  of  second  wife:  beneficiaries,  §  769a. 
their  children:    subsequent  marriage  of  insured:   beneficiaries,  §  772a. 
illegitimate  as  beneficiaries,  §  787b. 
as  beneficiaries:  how  they  take,  §  804. 

construction  of  contract  by  parties  and  beneficiaries:  how  they  take,  §  805. 
wife  and  children:  contract  rights  and  benefits,  §  805a. 
as  beneficiaries  if  wife  "not  living,"  §  807. 
surviving:  beneficiaries:   second  marriage,  §  826. 
as  beneficiaries:   secret  agreement  of  member  with  not  binding  on  society, 

§  862. 
illegitimate:   insurable  interest,  §  1064a. 

parent's  insurable  interest  in  separate  property  of:   statute,  §  1065a. 
as  beneficiaries:  parties  to  action,  §§  3626,  3627. 
of  former  marriage:  child  of  widow:  joinder  of  parties,  §  3643. 
See  Beneficiaries;    Minor;   Particular  Insurable  Interests;    Statutes; 
Wife  and  Children. 
CHILDREN'S  LIVES^-statutes  limiting  amount  payable  on,  note,  §   7b. 
'CHILDREN  SURVIVING,"  §  767a. 
CHIMNEY— soot  in,  ignited:  fire,  §  2779. 

CHOSE  IN  ACTION— policy  is  and  assignable  only  in  equity,  §  914,  note. 
CHURCH,  as  beneficiary,  §"772b. 
CINDERS  falling:  fire,  §  2779. 
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CITI/KX     rijjht  of  to  biiuj;;  jnopcrty  from  oiu'iiiys  country,  ^  202. 

foreign  corporation  not:  Fodoral  Constitution,  §  ;]28. 

privilofics  and  ininiunitics  to  in  sovi>ral  states:    fori'ijjn  coriuirations,  §  328. 
CITIZENSUU"     ilivorsc:   jurisdiction,  ij  ;{40:). 

ct)rporatit>n :   jurisdiction,  J?  ',iWi>. 

residence:    corpoiation,   note,   ^   ;i4!t7. 

diverse:   reuioxal  suits,  J;  ',i-iW. 
CITY.     >See  IMunicipality. 

CIVIL  AUTUUlxl'l  \\  loss  bv.     See  Exccjitcd  Risks  and  Losses. 
CIVIL  COMMOTION— window  breakinj?  by  sullrasists,  §  2805b. 

See   Excepted   Risks  and   Losses. 
CIML  LAW— "death  in  known  violation  of  law,"  §S  2606-2009. 
CIVIIj  war — coninienconient  and  cessation  hostilities,  J;  299. 

See  War. 
CLAIM  of  right:   one  in  possession  under:    insurable  interest  of,  §  987. 

of  L^nitod  States:   jiriority:   insolvency,  §  ',iii\)7. 
CLAIM    AGENT,    or    attorney:    restrictions    on    paying    for    services    of:    war 

risk  insurance,  Appdx.  A. 
CLAIMANTS,  or  beneliciaries:  rights  of:   lex  loci,  §  231g. 

CLAIMS — settlement   of:    evidence   admissible   that   agent's   drafts   honored  by 
company,  §  4.')3. 

examination  and  allowance  of:   assessments,  §  1306. 

for  death  losses:    juiority  of:   insolvency,  §  3596. 

payment  and  priority  of.  §  3507. 

payment  and  priority  of:  insolvency,  §  3597. 

expenses  of  carrying  out  vote  of  dissolution,  §  3598. 

reasonable  time  for  filing  prescribed  by  court,  insolvency,  §  3601. 

war  risk  insurance:   time  limit  for  presenting,  Appdx.  A. 

war  risk  insurance:   disagreements  as  to,  Appdx.  A. 

outstanding:   suspension  of  war  risk  insurance  statute,  Appdx.  A. 
See   Adjustment;    Death   Claims;    Preferred  Claims. 
CLASS — right  to  reject  policy  not  of  class  ordered,  §  1649. 
CLASSES— shipping  clubs:  liability  of  members,  §  178. 

of  beneficiaries,   §  728. 

specified  classes:  beneficiaries,  §  741a. 

who  entitled  to  benefit  fund:  control  of  in  case  of  assignment  of  certificate, 
§  845. 

specified:    statutes:   beneficiaries,  §  878. 

assessment  where  risks  are  divided  into,  §  1298. 
See  Beneficiaries. 
CLASSIFICATION.     See  Risks. 
CLAUSES— rejection  of:   construction,  §  213. 

general  and  special:   construction  of,  §  214. 

written  and  printed:  construction,  §§  223,  224. 

premium  notes  in  one  class  not  assessable,  pay  loss  in  another  class,  §  1298, 
note. 

limiting  liabilitv:  damages,  §§  3460-3462. 
CLEARANCE— false":   concealment,  §  1832. 

papers:  evidence,  §  3825. 
CLEAR  SPACE  CLAUSE,  w^arranty:  waiver,  §§  1998b,  1998c. 
CLEOPATRA'S   NEEDLE — owner   of   ship   transporting   had  insurable  interest 

in  as  special  cargo,  §  1005. 
CLERKS— agents  may  employ,  §  396. 

when  has  authority  to  adjust  loss,  §  409. 

power  to  make  oral  contract,  §  525. 

of  broker:  representations  of,  1932. 

See  Agents. 
CLOTHES— description.  §  1758. 
CLUBS — mutual   insurance,   §   v. 

burial  clubs  and   industrial  insurance,  §  viia. 

for  insurance,   §   178. 
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CLUBS— continued. 

for  insurance:    validity  of  policy  in,  §  178. 
unregistered  association:   legal  existence  of,  §  178. 
for  insurance  of  members:   who  may  sue,  §  3636. 
for  insurance:   parties  to  action,  §  3629. 

See   Shipping   Association;    Shipping   Olub;    Shipowners'   Association. 
COAL  for  voyage:  seaworthiness,  §  2161. 

consumed  in  refloating  ship:  general  average,  §  3424. 
COAL  GAS— death  from  inhaling,  §  2620. 

See  Asphyxiation. 
COASTING  VOYAGE— deck  load,  §  341  i). 
COASTWISE  TRADE— deck  cargo.  §  3419,  note. 
CODE — ancient  and  modern  as  source  of  insurance  law,  §  i. 
insurance  defined,  §  2. 
marine  insurance  defined,  §  5. 
life  insurance  defined,  §  7. 
party  to  action  or  suit:   reinsurance,  §  135a. 

German  code,  art.  452:  master's  contracts:  owner's  liability,  §  2733. 

See  Statutes. 
COIX— description,  §  1754. 

COIXSURANCE  CLAUSE— as  incident,  etc.,  to  indemnity,  §  29. 
clause  in  policy  but  not  in  application,  §  55b. 
purpose  of,  note,  §  119. 
description  risk:  reinsurance,  §  119. 
reinsurance,  §  128. 

'•average"  or  -distribution"  clause  as  affecting  other  insurance,  §  2496a. 
other  insurance:   concurrent  insurance:  three-fourths  value  clause,  §  3490b. 
GOLIBELLANT — insurer  joined  with  owner,  3644. 
COLLATERAL— note :  capital  stock  note:  lex  loci,  §  231j. 

assignment  of  policy  as,  carries  only  defeasible  right,  §  904. 
policy  efi'ected  as,  for  a  loan  invalid,  §  1148. 

policy  assigned  as  to  mortgagee:  right  to  deposit  premium,  §  1161. 
policy  assigned  as:  cancellation  of,  §  1641. 
interest  and  title  disclosure,  §  2032. 
conveyance  by  deed  of  property  as:  alienation,  §  2259. 
assignment  to  mortgagee,  §  2314. 
holder's  right  defeasible,  §  2315. 
assignment  of  fire  policy  as,  §  2315. 

written  consent  does  not  apply  to  deposit  of  policy  as  pledge,  §  2324. 
assignment  of  certificate  as,  §  2334. 
assignment  of  life  policy  as,  §  2337. 
policy  held  as:   proofs  of  loss.  §  3308. 
assignor  and  assignee:   parties,  g  3619. 

holder  of  policy  as:  joinder  with  executor  and  legatee,  §  3645. 
See  Assignment;  Pledge. 
COLLATERAL    CONTRACTS    by    insured    with    third    persons:    damages    not 

diminished,   §   24a. 
COLLECTING   SOCIETIES  and  industrial  insurance  act  of  England,  §  viia. 

See  Industrial  Insiu-ance;   Statutes. 
COLLISION— §§  2751 -2755a. 

injury  in,  as  evidence  of  unseaworthiness:   statute,  §  2162a. 
automobih's,  or  motor   vehicles:    excepted  risks,  §  2633a. 
of  foreign  powers  or  of  our  government  with  others,  §  2691. 
when  destroys  excei)tion  in  average  clause,  §  2699. 
partial  loss:'  percentage:   aggregation  of  losses,  §  2703. 
damages  paid  to  owner  of  other  vessel:  recovery,  §  2703. 
leakage,  breakage,  etc..  excepted,  unless  occasioned  by,  §  2719. 
covered  bv  general  clause,  §  2736. 
Institute  Tiiuc  Collision  Clause,  §  2752. 
automobile:   risk  and  loss,  §  2739b. 

sums  paid  for  removal  of  obstructions:   statutory  commissioners,  §  2755a. 
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I'OLLISION — L'ontiiiuwl. 

bctweon  vossols  and  consequent  lire:   proximate  cause,  §  2833. 

tiic:  proximate  cause,  §  2837. 

statutory  limitation  of  liability,  S  27r)l. 

I'ciryboat  ami  tug:   foniicr  in  fault,  note,  §  2751. 

fault  of  vessels,  note,  J;  2751. 

failure  to  show  torchlight,  note,  §  2751. 

degree  of  skill  towing  vessel,  note,  §  2751. 

cargo  owners  not  responsible,  note,  §  2751, 

between  sailing  vessels,  note,  §  2751. 

ferryboat,  with  boat  at  i)icr,  note,  §  2751. 

steamer  keeping  to  starboard  side,  note,  §  2751. 

loading  cargo  from  lighter,  note,  §  2751. 

steamer's  tiller  rope  breaking,  note,  §  2751. 

tows  and  vessels,  note,  §  2751. 

propeller  and  tug:  keeping  too  near  piers,  note,  §  2751. 

sufhciency  of  crew  on  deck,  note,  §  2751. 

obligation  of  steamer  to  reduce  speed  on  entering  fog  bank,  note,  §  2751. 

tug  with  ferrj'boat:  incompetent  wheelman,  note,  §  2751. 

moored  vessels,  note,  §  2751. 

vessels  keeping  too  near  piers,  note,  §  2751. 

vessel  moored  at  wharf:   lights:  collision:   note,  §  2751. 

vessels  navigating  Hudson:   rights  of  ferryboats,  note,  §  2751.  / 

absence  of  green  light,  note,  §  2751. 

sailing  vessel  or  tug  changing  course,  note,  §  2751. 

anchored  vessel,  note,  §§  2751,  2752. 

steamboat  and  tug:   whistle,  §  2752. 

fire  caused  by,  §  2752. 

free  from  particular  average  except  vessel  be  in  collision,  §  2752. 

gross  negligence,  §  2752. 

running  against  a  snag,  §  2752. 

causing  fire:  marine  risk,  §  2780. 

general  owner's  liability,  §  2815. 

injury  by:  shipowner's  liability,  note,  §  2815. 

proximate  and  remote  cause,  §§  2832,  2833. 

followed  by  fire  and  sinking  of  vessel:  proximate  cause,  §  2833. 

negligence,  §  2839. 

subrogation,  §§  3575,  3576. 

See  Subrogation. 
COLLUSION  of  agent  with  applicant — misrepresentations,  §  504. 

See  Fraud. 
COMBINATIONS,  to  control  rates,  §§  329,  32na. 

insurer    member    of:    right    of    subrogation    against    wrongdoer:    defense, 
§  3578a. 

See  Unlawful  Combination. 
COMBUSTION  not  synonym  of  explosion,  §  2768. 

and  explosion  inseparably  connected:  fire,  §  2771. 

overheating  without,  §  2796. 

See  Spontaneous  Combustion. 
COMITY— lex  loci,  §  231f. 

recognition  of  corporation  in  other  states,  §  328. 
COMMENCEMENT  OF  ACTION.     See  Action. 
COMMENCEMENT  OF  RISK.     See  Risk. 
COMMERCE— interstate:  foreign  corporations,  §  328. 

marine  insurance  is  not,  §  328. 

statutes  as  to  foreign  corporations,  §  328. 

restrictions  on:   concealment,  §  1807. 

foreign  regulations  as  affecting  concealment,  §  1807. 

power  of  Congress  to  regulate,  §  2571. 
COMMERCIAL  AGENCY  rating  in.  S  2766,  subds.   (e).  (f). 
'■COMMERCIAL"  GUARANTY  as  division  of  guaranty  insurance,  note,  §  12. 
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COiOIEECIAL  LAW  of  England:   sea  laws  incorporated  in,  §  i. 

as  source  of  insurance  law,  §  i.  * 

COMMERCIAL  REGULATIONS  as  affecting  concealment,  §  1807. 
COMMERCIAL  TREATIES  as  part  of  contract,  §  194. 

See   Treaties. 
COMMINGLED  GOODS — breaking  open  of  packages,  etc.:  marine,  §  2756. 
COMMISSION  of  agent:   released  rebate:   premium,  §  74a. 

in  trust  or  on  commission,  §§  925,  926,  1727,  1728,  1730,  1731,  2053. 
COMMISSIONER  OF  INSURANCE— returns  to,  §  327. 

service  of  papers  or  process  on,  §  328. 

act  in  granting  certificate  of  authority,  whether  judicial,  note,  §  328. 

right  to  enforce  payment  of  assessments;  note,   §  1270. 

defense  to  application  for  receiver,  §  3592. 

bill  for  receiver:  attachment  for  property,  §  3592. 

acts  revoking  authority,  etc.:  finality  of,  §  3600. 
See  License;   Mandamus. 
COMMISSIONER  OR  SUPERINTENDENT  OF  INSURANCE,  powers  of,  etc., 

§§  327,  328. 
COMMISSIONERS,    statutory   commissioners:    sums   paid   for   removal   of   ob- 
structions:   collision,  §  2755a. 
COMMISSION  MERCHANT— authority,  §  625. 

insurable  interest,  §§  926,  972. 
COMMISSIONS— agent's  right  to,  §§  695-697. 

or   renewal   commission   of  agent,   subagent,   or   broker:    renewal   commis- 
sions, §  695-697k. 

agent's  right  to  as  afl'ecting  revocation  of  agency,  §.  721. 

expectation  of  to  arise  out  of  sale  of  homeward  cargo:  insurable  interest, 
§  897,  note. 

expected:   insurable  interest,  §§  897,  931. 

of  agent  where  rebate:  collectability,  §  1092a. 

allowance  by  agent  of:  discrimination  or  rebate:   premiums,  §  1092f. 

description,  §  1760. 

abandonment,  §§  2901,  2912. 

and  disbursements:  repairs,  §  3109. 

on  repairs:  general  average,  §  3427. 

of  master:   general  average,  §  3442. 

of  assured:  open  policy:  damages.  §  3456. 

See  Agent's  Rights  and  Remedies. 
COMMITTEES  of  mutual  benefit  societies:  powers,  §  398. 
COMMON  CARRIER.     See  Carrier. 
COMMON  LAW— whether  part  of  contract,  §§  194-195a. 

usage  part  of,  §  238. 

custom  or  usage  contrary  to,  §§  249,  250. 

part  of  contract,  §  2506. 
COMMUNITY  PROPERTY— personal:  husband's  insurable  interest  in,  §  1048. 

sole,  unconditional  owner,  §  2042,  subd.  (c). 

husband  and  wife:    parties  to  action:   joinder,  §  3634a. 
COMPANLES,  contracts   by   unauthorized:    lex  loci,  §  231c. 
COMPANIES'  ACT.     See  Statutes. 
COMPASS  defective:   seaworthiness,  §  2161. 
COMPENSATION  ACT— workmen's:    Great  Britain,  note,  §  viib. 

See  V\\)rkmen's  Compensation. 
COMPLAINT  on  jiremiiim   note  by   receiver  must  show  what,  §   3592. 

See   Pleadings. 
COMPLETION  OF  CONTltACT-T^certihcate  not  taken  out,  §  34. 

oral  agreement  for  renewal  must  lix  amount,  §  1459. 

See  Contract. 
COMPOSITE  SHIPS— repairs:   adjustment,  note,  §  3429. 
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COMPOUND  POLICIES— blanket  i)ulities:   iloating  policies:   distinguished  from 
sjieeilic  policies,  §  157a.  • 

prorating  loss,  Ji  o4oO. 

and  spocilic  policies:   prorating  loss,  g  3497. 
CO^lPlxOMllSE  or  release,  rescission  or  avoidance  of,  §  1054. 

reinsurance:  notict':   "pay  as  may  be  paid":   abandonment  ami  constructive 

total  loss,  §  2!)U0a. 
Avitli  some  insurers:   recovery  against  others:   rebuilding,  etc.,  g  31GU. 
or  settlement:   accord  and  satisfaction:   release,  §  34(J5a. 
or  settlement,  offers  of:   evidence,  §  37'JS. 
See  Settlement. 
COMPTROLLER— reports  to,  §  327. 
COMPULSORY  INSURANCE,  history  of,  §  viib. 
bibliography,  note,  §  viib. 
defined,  §  7d. 

whether  "insurance,"  §  7d. 
constitutioiuilitv  of,  §  7d. 
COMPUTATION  OF  ASSESSMENT  at  once  after  loss,  not  necessary,  §  1300. 
COMPUTATION  OF  TLAIE.     See  Time. 
CONCEALED  WEAPONS— carrying  same  is  not  "violation  of  law,"  §  2610. 

carrving:  death  or  injury  in  violation  of  law,  §  201  Oa. 
CONCEALM^ENT  of  loss  wjien  policy  eliected,  §  107. 

failure  to  disclose  loss  after  risk  attaches  but  policy  not  delivered,  §  lOS. 

"material  fact,"  note,  g  119. 

where  some  of  the  policies  without  coinsurance  clause:   reinsurance,  note, 

§  119. 
which  is  effect  of  accident,  mistake,  etc.,  note,  §  120. 
reinsurance,  g  128. 
by  assured:  general  rule,  g  643. 
whether  insurable  interest  need  be  stated,  g  900. 
disclosure  of  insurable  interest  by  mortgagee,  g  1043. 
disclosure  of  insurable  interest  in  wife's  propert}',  g  1050. 
of  assured  without  fraud,  return  of  premium,  g  1404. 
in  other  than  marine  risks — generally,  g  1844. 

absence  of  inquiries:   fraud:   materiality:   other  tests:   generally,  §  1844. 
rule  as  to  disclosure  must  not  be  unreasonable,  g  1845. 
English  decisions,  §  1845. 
where  no  fraud  or  design  enters,  g  1845. 
insured's  knowledge,  g  1846. 
assured's   knowledge:    non-disclosure   affecting  acceptance   of   risk  or  rate, 

§  1846. 
insured's    knowledge:    concealment    arising    from    negligence,    accident,    or 

mistake,  g  1847. 
insured's  knowledge:   his  belief  as  to  materiality  of  facts,  gg  184S,  1849. 
insurer's  knowledge,  g  1850. 

insurer's    knowledge:    constructive    knowledge    from    examination    by    sur- 
veyor, g  1851. 
insurer'%s  knowledge:   use  of  insurance  maps  in  fire  risks,  g  1852. 
insurer's  knowledge:   public  records  of  title,  g  1853. 
insurer's  knowledge:  political  perils,  g  1854. 

specific  and  full  disclosure  is  required,  not  an  evasive  one,  g  1855. 
must  be  referred  to  the  time  of  the  contract,  and  not  to  subsequent  events, 

g  1856. 
disclosure  of  assuredls  interest  and  exceptions  to  rule,  §§  1857,  1858. 
must  an  equitable  title  be  disclosed,  g  1859. 

unusual  or  extraordinary  circumstances  of  peril  to  which  property  is  ex- 
posed, gg  1860, 1861. 
apprehensions    that    property    is    exposed .  to    danger,    suspicions,    rumors, 

opinions,  and  speculations,  g  1862. 
insured's    belief,    apprehension,    or    fear   of    danger    when    moving   cause   in 
effecting  insurance,  g  1863. 
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CONCEALMEXT-Hcontinued. 

moral  character  of  the  assureU  may  become  material:  reinsurance,  §  18G4. 
belief  that  property  has  been  destroyed,  §  1865. 

facts  implied  from,  or  assured  put  on  inquiry  by  information  given,  §  1860. 
whatever  affects  the  state  or  condition  of  the  property  at  time:  material- 
ity, §  1867. 
what  constitutes  a  material  fact:   must  it  be  material  to  the  risk,  §  1868. 
inquiries,  §  1869. 
inquiries:   questions  in  application  unanswered  or  incompletely  answered: 

waiver,  §§  1870-1872. 
when  subsequent  reception  of  premium  no  waiver  of  concealment,  §  1873. 
of  same  facts  from  other  insurere,  §  1874. 

other  matters:   code  provisions,  etc.:   general  statement,  §  lo75. 
failure  to  disclose  consultation  with  physicia-',  §  2070. 
nature  of  interest:  assignment  of  policies,  §  2306. 
other  insurance,  §  2462. 
under  fidelity  guaranty,  §  2766,  subd.   (w). 
CONCEALMENT— MARINE  EISKS:  by  agent,  §§  643-650. 
by  principal  from  agent  to  efl'ect  insurance,  §  644. 
by  principal  from  general  agent,  §  645. 
by  agent  to  efl'ect  insurance,  §  646. 
by  agent  other  than  one  to  efl'eet  policy,  §  647. 
diligence  required  of  agent  to  communicate  information,  §  647. 
Avhere  agency  has  ceased,  §  648. 

bj^  agent:  false  advices:  loss  by  another  peril,  §  649. 

degree  of  diligence  required  to  communicate  information:    agent,   §  650. 
liability  of  agent,  §  682. 
general  matters  as  to,  §  1786. 

arising  from  negligence,  accident,  mistake,  etc.,  avoids,  §  1787. 
voluntary  ignorance  will  not  excuse,  §  1788. 
a   specific   and   full   disclosure   is   required,   not   an   evasive   one   or  one  in 

general  terms,  §  1789. 
is  referred  to  the  time  of  making  the  contract,  §  1790. 
"material  fact":   what  constitutes:  must  it  be  a  fact  material  to  the  risk, 

§§  1791-1793. 
whatever    afl'ects    the    state    and    condition    of    the    ship    at    the    time    is 

material,  §   1794. 
facts  and  circumstances  affecting  the  condition  of  the  ship  on  her  voyage, 

§  1795. 
suspicions,    rumors,    reports,    apprehensions,    opinions,   general    intelligence, 

§g  1790.  1797. 
facts  implied  from  or  underwriter  put  on  inquiry   by  information  given: 

waiver,  §  1798. 
information,  belief,  or  expectation  of  third  person,  §  1799. 
failure   to   communicate   a   fact   which  would   show  information   material, 

§  1800. 
where  intelligence  or  report  proves  untrue,  §  1801. 
intelligence,  reports,  or  rumors  of  loss,  §  1802. 
sailing:   whether  time  of  must  be  disclosed,  §§  1803-1805. 
imderwritor  presumed  to  know  causes  whicii  occasion  natural  perils,  §  1806. 
restrictions  on  commerce:  commercial  and  foreign  regulations,  §  1807. 
underwriter    presumed    to    know    causes    which    occasion    political    peiils, 

§  1808. 
underwriter's    presumed   knowledge:    degree    of    publicity   which    will   bind 

underwriter  with  knowledge  of  material  fact,  §§  1809-1812. 
usage  need  not  be  disclosed:  exception  to  rule,  §§  1813.  1S14. 
ownership  of  vessel  need  not  be  stated  when  not  material  and  insurance 

is  on  cargo,  §  1815. 
nature  and  condition  of  cargo,  §  1816. 
entire  contract  not  vitiated  but  only  that  part  relating  to  risk  concealed: 

cases,  §  1817. 
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whetlicr  it  need  bo  disclosed  tliat  floods  are  contraband:  belligerent  risks: 

neutral:  national  character,  §  1818. 
presumption    concerning    underwriter's    knowledge    of    ports    and    places, 

§  1819. 
repairs  consequent  upon  outward  voyage,  §  1820. 
disclosure  of  interest  in  .■^liiii  or  goods,  5;  1821. 
equitable  title:  nmst  it  be  disclosed,  §  1821!. 
facts    not    within    assurod's    know'  -lige:    degree    Oi    diligence    required    of 

assured,  §  1823. 
•warranty:    need    not    disclose    matters    of    express    or    implied    warranty, 

§  1824. 
wliether  information,  which  falsifies  a  warranty  must  be  disclosed,  g  1825. 
mode  of  construction  of  vessel,  §  1826. 
de^tination  of  vessel:  ]>ort  or  ports,  S  1S27. 
bj^-gonc  calamities:    previous  conditif)n  of  ship,  §  1828. 
that  goods  are  to  be  stowed  on  deck  need  not  be  disclosed,  §  1820. 
particular  language  of  bill  of  lading,  ;■  1880. 
excepted  risks,  §  1831. 

ship's  papers:   false  clearance,  etc.,  §  1832. 

letters  of  marque  are  on  board:    whether   fact  must  be  disclohcd,   §   1833. 
ship's  true  port  of  loading,  j  1834. 
other  matters  not  necessary  to  be  disclosed,  §  1835. 
other  matters  necesfc.u-y  to'  be  disclosed,  §  1836. 
where  inquiries  are  made,  §  1837. 

general  topics  of  speculation  need  not  be  disclosed,  note,  §  1845. 
what   the   underwriter   waives   being   informed   of   need   not   be   disclosed, 

note,  §  1845. 
what  lessens  the  risk  need  not  be  disclosed,  note,  §  1845. 
underwriter    bound    to   know    causes   which   occasion   natural   or    political 

perils,  note,  i;  1845. 
what   luiderwriter   knows  or  oug"  t   to  know  need  not  be  disclosed,  note, 

§  1845. 
instructions  to  deviate,  §  2414. 

under  Marine  Insurance  Act,  Appdx.  C,  sees,  17-19. 
bv  assured:  Marine  Insurance  Act  1906,  note,  §  643. 
CONCUREEXT  INSURANCE— simultaneous  insurance,  §§  2480,  2481. 
permission  to  obtain  other  insurance,  §  2484a. 
three-fourths   value   provisions:    other   insurance:    coinsurance:    prorating, 

§  2496b. 
damages,  §  3460. 

See  Other  Insurance. 
CONDEININATION— forfeiture    to    government    under    statute:    v,  .len    interest 
devested,  §  904. 
insurable  interest  not  devested  until,  §  904. 
jure  belli:  falsifies  warranty  of  illicit  trade,  §  2682. 
v.hen  loss  by,  not  within  policy  on  usual  risks,  §  2734. 
seizure:  barratry,  §  2743. 

See  Capture. 
CONDITIONAL  CONTRACT,  insurance  is  a,  §  22. 
CONDITIONAL  INTEREST  insurable  interest,  §  897. 

and  title:   warranty,  §  2034. 
CONDITIONAL  RENEWAL  OR  REVIVAL,  §  1466. 

CONDITIONAL  SALE— vend(>e  or  one  under  contract  for  purchase:   insurable 
interest.  ?  981a. 
alienation.  S  2284. 
CONDITIONAL  TITLE  an  insurable  interest,  §  897. 
CONDITIONS  precedent:    initiation  as,  to  inember.ship,  §  34. 
])rcccdcnt  to  receiving  benefits:   relief  certifica+e.  §  53c. 

jrecedent:    medical   examination:    initiation:    signing:    benefit   associations, 
etc.,  §  53c. 
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in  policy  not  in  application.  §§  5.5b,  56. 

not  in  application:   insertion  of  in  policy,  §  55b. 

]irecedent:   acceptance  of  risk,  §  56. 

as  to  prepaj'ment  premiuni  valid,  §  70. 

precedent:   prepayment  of  premium  is,  §  70. 

precedent:  delivery  of  policy,  §  70. 

precedent:   performance  necessary  to  complete  contract:   equity,  §  70. 

precedent:   written  acceptance  on  books,  §  70. 

that  promissorj'  note  with  indorser  be  given  for  premium,  §  70. 

precedent:    delivery    or   prepayment   of   premium    diu-ing   lifetime   or   good 
health,  etc.,  of  assured,  §§  97a,  97b. 

precedent  as  to  issuing  and  delivering  certificates,  §§  108e-108g. 

assignment:  reinsurance,  §  124. 

other  insurance:   reinsurance,  §  125. 

award:  reinsurance,  §  126. 

time  limit  for  suing:  reinsurance,  §  126. 

contrary   to   statute,    §§    176b,    194(g),    512b,    1916(f).    2190,   2531,   2766, 
3224,"  3324. 

stctutory  requirements  as  to  written  conditions,  size  of  type,  etc.,  §  176e. 

expressed  in  policy,  §  177. 

or  stipulations  in  policy  contrary  to  statute,  §  194,  subds.   (g),   (h). 

annexed  to  policy:  when  and  when  not  pai't  of,  §  196. 

in  premium  note,  whether  part  of  contract,  §  107. 

in  contracts:   lex  loci,  §  231d. 

restrictions  on  insurance:  Lloyd's  associations,  note,  §  335. 

precedent  in  Lloyd's  policy  as  to  suits,  when  void,  note,  §  335. 

precedent  to  resort  to  courts,  §§  352-352c. 

lareach  of:  waiver  by  agent,  §  397. 

estoppel  of  insurer  to  set  up  in  defense:  knowledge  of  insurer,  §  472. 

that  agent  is  agent  of  insured,  §  509. 

precedent:   signing  certificate  by  assured  may  be,  §  532. 

precedent :   waiver  and  estoppel  by  agent,  §  534. 

subsequent:   waiver  and  estoppel  by  agent,  §  534. 

what  agents  may  waive:  knowledge  before  and  after  contract  made,  §  535. 

waiver  of,  by  acts  in  connection  of  proofs  of  loss,  §§  582  et  seq. 

time  limit  for  suing:    agent's  authority:   waiver,   §  602. 

void  prohibiting  assignment,  etc.,  after  loss,  §  904. 

as  considerations,  §  1085. 

precedent:  whether  payment  of  premium  is  a,  §  1099. 

payment  of  premium  valid,  §  1100. 

jireccdent:  premium  jiayable  on  demand,  §  1107. 

Avhether  control  statute,  §   1163. 

in  original  policy:  whether  afl'ect  paid-up  policy.  ^  1190. 

forfeiture  for  nonpayment  of  -  premium  note,  §  1204. 

foifeiture  for  nonpayment  of  premium  note:  validity  of,  §  1205.    - 

for  forfeiture  in  note  only,  1211. 

when  there  is  none  as  to  forfeiture  for  nonpayment  note,  §  1212. 

as  to  premiiun,  etc.,  notes:    validity  of,  §  1220. 

precedent:   payment  of  membership  fee,  §  1248. 

assessments:   validity  of,  S  1J;49. 

reinstatement:   literal  performance  required,  §  1276. 

return  of  premium,  S  1391. 

precedent:  demand  for  payment  unearned  premium  before  surrender  policy 
§  1393.  I        J' 

on    which    return    of    j)roportionate    premium    based    but   imderwriter    dis- 
charged from  loss,  §§   1394,   1396. 

breach  of:  termination  of  risk.  S  1449. 

breach  of,  as  ground  for  cancellation.  6;  1640. 

reserving  riglii:  to  cancel  on   notice  valid.  §  1671. 
precedent  to  defense  of  mij^representations,  §  1916,  subd.   (q). 
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proiotU'iit :  warraiily,  §§  1951-10"),"),  lOGG. 

wliether  statonionls  in  jiuaranty   iiLsuranto  are  reprcsentationg,  conditions 

suliscquont  or  warranties,  §  tiOO'ia,  subds.    (d),    (c). 
not  "to  insure  bcyoviiid  spccirn'il  amount,  g  '2002. 
in  policy:   generally,  §  21!H). 
temporary  \ioIation  of,  g  223!>. 

prior  lireaches  of:   waiver  by  consent  to  assignment,  §  2308. 
to  be  printed  in  policies:   constitutionality  of  statute,  5)  2514. 
upiiolding  suicide,   whetiier   void,   4i§   2532,  2()4.1,  2043,  2044. 
l>recedent:   surgeon's  opinion  that  death  not  due  to  intemperance,  §  2G14. 
repugnant  conditions:   excepted  risks  and  losses,  §  2071. 
precedent;   prosecution  of  employee:   fidelity  guaranty,  §  2766,  subd.    (u.) 
precedent    abrogated    by    supplemental    agreement:    contract    guaranty,    § 

2700,  subd.    fii-O). 
precedent  to  recovery:   payment  or  judgment  or  loss:   employer's  liability, 

§  2800,  subds.   (n)-(w). 
subsequent:   right  to  repair,  rebuild,  and  replace  is,   §  3150. 
limiting  time  of  bringing  suit  are  valid,  §  3181. 

validity  of:   making  time  for  suing  dependent  on  insurer's  act,  §  3185. 
time  limit  for  suing:   validity  of,  §  3201. 
precedent:   appraisal,  §  3232. 
precedent:    arbitration   and   award,    §§    3232-3234,   3230-3238,   3255,   3256, 

3258,  3263. 
precedent:   notice  and  proofs  of  loss,  §§  3275,  3281,  3282. 
precedent;   notice  of  death,  §  3278. 

valid  that  notice  and  proofs  of  loss  be  furnished  in  certain  time,  §  3280. 
precedent:  notice  and  proofs  of  death,  §  3280. 
precedent:  proof  of  death,  §  3290. 

precedent:  proofs  of  loss  to  state  other  insurance,  §  3313. 
precedent:  notice  and  proof  of  loss  may  be,  a  garnishment,  §  3321. 
})reccdent:  magistrate's  certificate,  §  3322. 
precedent:   certificate  of  magistrate  or  notary.  §  3325. 
when  valid  as  to  examination  under  oath,  §  3330". 
precedent:    particular  account  on  oath,  §  3330. 
precedent:   production  of  bills,  invoices,  etc.:    loss,  §  3331. 
validity  of  as  to  arbitration  and  award,  §§  3232-3230,  3238,  3241. 
precedent:  "particular  account":  "full  ami  detailed  statement,"  §  3333. 
})recedent:  time  limit  for  furnishing  proofs  of  loss,  §  3367. 
breach  of:  waiver  bv  promise  to  pay,  §§  3385,  3386. 
limiting  liability:   damages,  §§  3460-3402. 
in  line  print  limiting  liability,   §  3461. 
precedent  to  action:   surrender  of  policy,  §  3485. 
precedent:  refusal  to  grant  post  mortem,  §  3491. 
jn-ecedent:  averment  of  performance,  §§  3674,  3i!75. 
declaration,  etc. ;  notice  and  proofs  of  loss,  §§  3670,  3677. 
subsequent:  pleadings:  declaration,  §  3684. 
subsequent:  noncompliance  with:  defenses,  §  3740. 
breach  of:   evidence,  §  3777. 
precedent:   evidence,  g  3784. 
compliance  with:  burden  of  proof,  §  3784. 
precedent:   burden  of  proof,  §  3790. 
written  consent:  waiver.     See  "Waiver. 
CONDITIONS   VOIDING    THE    POLICY:    automatic   sprinkler:    removal   of,  to 
put  in  one  more  complete,  §  2191. 
alterations  and  repairs:   employing  mechanics,  etc.:  generally,  §  2191. 
alterations  or  repairs:    permit  to  make,  §  2192. 

whether  loss  occasioned  by  the  alteration  cannot  be  inquired  into:   mate- 
riality of  alteration,   §  2193. 
alteration:  materiality  of,  §  2194. 
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CONDITIONS  VOIDING  THE  POLICY— continued, 
alteration  bj^  act  of  proprietors,  §  2195. 
alteration  conditioned  to  be  at  risk  of  insured,  §  2196. 
r3pairs  upon  the  insured  premises:    builder's  risk,  §  2197. 
unauthorized  additions  to  building:   proximity  to  other  houses,  §  2197a. 
specially  prohibited  articles:   policy  on  stock  of  goods,  etc.,  §  2i98. 
"stock  in  trade";  '"goods  usually  kept,"  §  2199. 
storing  of  prohibited  articles,  §  2200. 
hazardous  and  extra -hazardous.  §§.2201,  2211. 
specially  prohibited  articles,  §§  2202-2204.' 

benzine,  §  2202.  subd.  (a). 

burning  fluid,  §  2202,  sr.bd.  (b). 

camphene,  §  2202,  subd.    (c). 

dynamite,'  §  2202,  subd.    (d). 

fireworks,    §    2202,    subd.     (e). 

gasolene,  §  2202,  subd.    (fi. 

gunpowder,   §   2203,   subd.    (a). 

hay,   §  2203,  subd.    (b). 

kerosene,   §  2203,  subd.    (c). 

lights,   §  2203,   subd.    (o. 

naphtha,  §  2203,  subd.    (d). 

petroleum,  §  2204,  subd.    (a). 

saltpeter,  §  2204,  subd.   (b). 

spirituous  liquors,  §  2204.  subd.    (c). 

turpentine,  §  2204,  subd.   (d). 
erection  of  buildings  adjacent  to  insured  premises,  §  2205. 
erection  of  adjacent  buildings  to  which  insured  was  not  a  party,  §  2206. 
erection  or  occupation  of  adjacent  buildings:   change  in  exposure,  §  2206a. 
requirement  to  build  chimneys,  §  2206b. 
increase  or  change  of  risk,  §  2207. 

same  subject:  conspiracy  to  burn  property:  fraiid,  §  2207a. 
same  subject:   attempt  to  burn  property,' §  2207b. 
notice  of  increase  of  risk;   waiver,   §   2208. 
use  of  premises,  prohibited,   §  2209. 

meaning  of  "premises"  as  used  in  the  condition,  §  2210. 
temporary  increase  of  risk:  temporary  violation  of  condition,  §§  2212,  2239. 
when  policy  is  onh   suspended  during  a  temporary  prohibited  use,  §  2212. 
uses  not  a  violation  of  condition  as  to  prohibited  use,  §  2213. 
change  in  "situation"  or  circumstances  affecting  the  risk,   §  2:?14. 
smoking  upon  tlie  premises,  §  2215. 

ceai-ing  to  operate  factory:   operating  factory  at  night,  §  2216. 
same  subject:  when  condition  violated:   instances,  §  2216a. 
use  of  stoves  on  premises:  fires,  §  2217. 
use  of  premises  for  unlawful  purposes,  §  2218. 
use  which  will  avoid  the  policy,  §  2219. 
waiver  or  forfeiture  on  account  of  prohibited  use,  §  2220. 
notice  in  case  of  change  of  use;  waiver,  §  2221: 
■  acts  of  tenant  of  insured  property,  §  2222. 
change  of  occupancy;  tenancy,  §  2223. 
non-occupation  of  insured  premises  where  policy  prohibits  increase  of  risk. 

§  2224. 
increase  of  risk:  material  to  risk:  clauses  as  to  vacancy,  etc.,  §  22'.Ma. 
"vacant  or  unoccupied,"  and   similar   clauses:    validity,   construction,   and 

mo;ining  thereof,  §§  2225,  2230. 
"vacant,   unoccupied  and   uninhabited":    "vacant,   unoccupied   or    uninhab- 
ited," §  2225a. 
"untenanted  or  vacant,"  §  2225b. 

temporary  vacancy  or  absence:   owner,  tenant,  or  occupant,  §  2225c. 
vacancy,  etc.:    several  buildings  or  kinds  of   propertv:    entirety  or   divisi- 
bility of  risk,   §   2225d. 
l-remises  untenantable  or  unfit  for  occupancy:   vacancy   enforced    §  2-''^5e 
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notice  in  case  prcinisos  hei'omc  vacant  or  imoccuiiiocl ;   permit,  §  2226. 

■■unoccui)icd"  promises,  }?  2227. 

"vacanL"  premises.   §   222S. 

vacant  by  removal:   personally  unoccupied,  §  222Sa. 

vacant  and  unoccupied:   waiver:  agent's  authority,  §§  5G5,  5G5a,  566. 

•"vacant  and  unoccupied,"  S  2229. 

■"vacant  or  unoccupied,"  *?  22;{(). 

when  premises  "vacant  or  unoccupied":   instances,  §  2230a. 

when  premises  not  "vacant  or  unoccupied":    instances,   §  2230b. 

same  subject:  watchman  aclin<;-  under  legal  process,  j?  22."?0c. 

waiver  of  condition  as  to  premises  being  vacated,  §  22.'n. 

restrictions   in  life  policy  as  to   residence,   travel,   etc.:    waiver.    §§   2232- 

2235. 
restrictions:  "settled  limits  of  the  United  States:"  eonslruction,  §  2233. 
restrictions  as  to  travel:    construction   of  permit  to  go  beyond  prescribed 

limits,  §  2234. 
where  insured  is  prevented  by  sickness  from  returning  M'itbin  time  limited 

by  permit,   §  2235. 
clause  prohibiting  change  of   occupation:    construction   of,   §§   2236,   2236a. 
prohibited  occupations:   hazardous,  extra-hazardous,  §  2236. 
engaging  in  liquor  or  saloon  business,  §  2236b. 
prohibited  occupations:   waiver  and  estoppel,  §  2236c. 
entering  military  or  naval  service,  §  2237. 
same  subject:    subsequently   enacted   prohibitory   law   by   successor   society, 

§  2237a. 
same    subject:    armed    resistance   or    insurrection    in    territory    of    United 

States,  "§  2237b. 
change  in  possession,  title,  or  interest,  §  2238.     See  §§  2190  et  seq. 
temporary  increase  of  risk,  temporary  violation  of  condition,  §§  2239,  2240. 
rendering  policy  void  from  inception:   waiver,  §  2511. 
CONFEDERATE  GOVERNMENT. 

See  De  Facto  Government. 
CONFEDERATE  MONEY — depreciated   funds:    payment  premium,   §   1139. 
CONFINEMENT,  in  a  hospital:  representations  as  to  or  warranties,  §  2070. 
CONFISCATION— acts  of  assured  to  avoid:   usage,   §  258. 

CONFLAGRATION  approaching,  and  loss  imminent,  assurer  cannot  cancel,   § 
1662. 
blowing  up  of  buildings  by  gunpowder  for  purpose  of  arresting,  §  2582. 
tire  started  on  other  property  and  spread  by,  §  2582g. 
Imilding  blown  up  to  prevent  spread  of,   §  2585. 
following  earthquake:  proximate  and  remote  cause,  §  2833a. 
See  Excepted  Risks'  and  Losses. 
CONFLICTING  JURISDICTION,   §  3496. 
CONFLICT  OF  LAWS:  wager  policy,  §  150. 

carrier — liability  of  warehousemen,  §  2750. 
CONFOUNDING  OF  GOODS  by  breaking  open  packages:   marine,  §  2756. 
CONGRESS — power  to  exclude  as  evidence,  unstamped  papers  in  state  courts, 
§  2525. 
pow'er  of,  to  regulate  commerce,  §  2571. 

See  Statute. 
CONNECTED  STRUCTURES  AND  ADDITIONS— description,  §   1739. 
(  ONSANGUINITY  OR  AFFINITY— insurable  interest,  §  899. 
CONSENT,   insurance  without  insured's  consent,  §  2.509d. 

of    insured:    insurance   without:    return    of    premium:    statute,    §§    1410b, 
1410c. 
CONSE(n'KNTIAL  EXPENSE  upon  loss,  §  1553. 
CONSIDERATION — necessary  to  valid  contract,   §  43. 
for  reinsurance,  §  J  19a. 
in  policy,  S  177. 
conditions  in  policy  as,   §  1085. 

See   Assessments;    Premium. 
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CONSIGNEE— authority  of,  §  625. 
duty  to  insure:   usage,  §  625. 
mere  naked  consignee:  autliority  of,  §  625. 
Avlien  may  insure  in  his  own  name,  §  625. 
insurable  interest,  §§  927,  931,  Appdx.  C,  sec.  14. 
fact  that   he   is   unable   to  take   immediate   possession   of  goods   does   not 

prevent  being  "safely  landed,". §  1590. 
goods  need  not  be  delivered  to,  to  be  •'safely  landed,"  §  1590. 
or  owner  taking  charge  of  goods  in  lighters :   end  of  risk,  §  1599. 
taking  possession  of  goods:   terminatiun  of  risk,   §  1599. 
accepts  goods  at  destination  freight  is  earned,   §   1617. 
description  of  insurable  interest,  §  1G92. 
ultimate  hostile  destination  of  contraband,  §  2567. 
master  who  is,  fraudulently  converts  cargo:    barratry,  §  2742. 
right  to  inspect  goods  left  on  wharf,  §  2815. 
abandonment,  §  2911. 

obligation  to  obtain   permission  to  land  cargo:   freight  earned,  §  2932. 
acceptance  of  cargo  at  another  port:  fear  of  danger:  abandonment,  §  3000. 
liable  to  contribution,  §  o443. 
of  cargo:  when  relieved  from  contribution  and  general  average  by  reason 

of  master's  negligence,  Mhereby-  ship   is  stranded,  §  3443. 
parties  to  action,   §   362:^. 

See  Correspondent. 
CONSIGNMENT— goods,  etc.,  on:  dcscrii^tion,  §  1727. 
CONSIGNOR— insurable  interest,  §  930. 
parties,  to  action,  §  3622. 

policy  to  cover  interest  of:   defenses,  §  3739. 
CONSOLATO  DEL  MARE,   §§  i,  iv. 
CONSOLIDATION,  for  merger,  powers  of  mutual,  etc.,  companies  or  societies, 

§  350r. 
CONSOLIDATION  OF  ACTIONS,  §  3707. 
CONSOLIDATION  OF  INSURER  with  another  company:    liability  reinsurer, 

§   317. 
CONSPIRACY — a  defense  though  application  not  attached,  §  190s. 
combination  to  control  rates,  etc.,  §  329a. 
to  burn  property:  fraud,  §  2207a. 

to  burn,  etc.,  ship  or  cargo,  §  2851.  * 

refusal  to  insure,  §§  2852,  3471. 
rights  and  remedies:   refusal  to  insure,  §  3471. 

to  ruin  competitor  insurer's  business  by  employing  its  agents,  §  3471a. 
CONSTITUTIO^,  amendment  to,  of  New  York:   Employers"  Liability:   Work- 
men's Compensation,  note,  §  7b. 
of  society,  association,  or  order  as  part  of  contract,  §§  188,  188a. 
charter,  by-laws,  rules,  note,  §  882. 
of  United  States  supreme  law,  note,  §  2540. 
proofs  of  death  by  subordinate  lodge  or  its  secretary,  §  3310. 
of  order.     See  Charter:   Lodge;  Mutual  Benefit  Associations;  Mutual  Com- 
panies:  Parties;  Statute. 
CONSTITUTIONAL  provision  as  to  interstate  commerce:  foreign  corporations, 

§  328. 
CONSTITUTIONALITY  of  workmen's  compensation  Uw,  notes,  §§  viib.  7(1. 
of  valued  policy  law,  §  163. 
standard  policy:  power  of  legislature  and  of  commission:  review  by  courls: 

injunction,  §  176a. 
stamp  tax  on   policies:    war  revenue  act:    constitutional,  note,  §   177. 
property  rights  of  company  and  members.  Is  31  Sb. 
requirement  of  payment  of  certain  sum  for  pensions  for  disabled  firemen: 

unconstitutional,   §   327. 
of  statutes  regulating,  etc.,  insurance  companies,  §§  327,  328. 
of  law  for  dissolution,  note,  §  327. 
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C0-\STITIT10XALITY— contimiod. 

statute  prohibiting  ooinbinations  as  to  rates,  etc.,  valid,  §  329a. 

statute  eoiiliniiig  business  of  agent  or  broker  to  certain  class:   unconstitu- 
tional, j!  ;i!Ua. 

statutory  liiuitution  of  expenses:   agents:   commissions:    reductions:    police 
power,  >?  ()!)7i. 

uon-forfeitine  statutes.  1170a. 

statute  as  to  printing  conditions  in  policies,  §  2514. 

of  statute  requiring  losses  to  be  paid  in  full,  §  2515. 

liability  of  railroads  for  tire:   subrogation:   retroactive  statutes,  §  3574a. 
See  Statute;   Taxation. 

"reinsurance"  Avhen  means  agency  reinsurance,  §  112a. 
COXSTRUCTIOX  of  by-laws,  g  381. 

ratilication  of  agent's  acts,  note,  §  458. 

whether  risk  divisible,  g  1421. 

goods  "sold  but  not  removed,"  §  1720. 

goods  "sold  but  not  delivered,"  g  1729. 

of  bonds  for  faithful  performance  of  obligations,  §  2766. 

proxinuite,  etc.,  cause:   qualifying  or  enlarging  words,  §  2837. 

accident  ticket  to  travelers,  g  2867. 

"held  in  trust":   "held  by  them  in  trust,"  §  1727. 

words  "in  trust  or  on  commission,"  g§  1727,  1728,  1730,  1731. 
COXSTKUCTION  OF  POLICY— of  policies  given  by  Lombard  Street,  §  i, 

life  policies  governed  by  difl'erent  rule,  in  some  respects,  from  marine  and 
tire  policies,  note,  §  26. 

powers  of  mutual  benelit  societies,  §  34. 

law:   reinsurance  in  favor  policy-holder,  §  115. 

judicial  construction  a  part  of  obligation  of  contract,  §  194. 

general  matters,  §  205. 

recitals:   when  not  conclusive,  §  205a. 

whether  same  rules  govern  marine,  lire,  and  life  policies,  §  206. 

rule  as  to  standard  policy,  §  206a. 

where  standard  policy  statute  declares  policy  binding  though  not  in  form 
prescribed,  §  206b. 

rule  as  to  guaranty  or  fidelity,  contract,  credit  guaranty,  title,  and  em- 
ployers' liability  insurance,  §  206c. 

mutual  companies:   benefit  .societies,  §  207. 

policies  are  construed  like  other  written  contracts,  §§  208-209d. 

intention  of  parties  governs,  §  209. 

intention  of  parties:  construction  of  warranties,  §  209b. 

intention  of  parties:  application,  proposal,  policy,  etc.,  §  209c. 

intention:   contemporaneous  agreements,  §  209d. 

reference  must  be  had  to  nature  of  risk  and  subject-matter,  g  210. 

must  be  reasonable,  g  211. 

contract  should  be  given  effect  if  possible,  §  212. 

rejection  of  words  and  clauses,  §  213. 

general  and  special  clauses,  g  214. 

general  provisions  not  referred  to  in  separate,  independent  paragraph  nor 
limited  by  prior  clause:   accident  policy,  g  214a. 

will  be  given  to  ujjhold  the  law,  g  215. 

words  are  to  be  construed  in  ordinarj'^  and  popular  sense,  §  21G. 

technical,  etc.,  words,  g  217. 

addition  of  words  by  construction,  §  218. 

courts  cannot  extend  or  enlarge  by  construction,  g  219. 

forfeitures  and  exceptions  not  favored  by  construction,  g  220. 

same  subject:  benelit  certificates,  g  220a. 

same   subject:    guarantv   or  fidelity   insurance:    employers'   liability  policy, 
g  220b. 

liberal  in  favor  of  assured  and  for  benefit  of  trade,  §g  221,  221a,  222. 

kinds  of  insurance  to  which  rule  applicable,  §§  221b,  221c. 

the  rule  contra  proferentem,  §  222, 
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COXSTRUCTIOX  OF  POLICY— continued. 

same  subject:    employers'  liability  policy,   §  222b. 

same  subject:   accident  policy  under  workmen's  compensation  act,  §  222c. 

same  subject:   reinsurance,  §  222d. 

rule  as  to  standard  policy,  §  222e. 

written  controls  printed  part  of  policy,  §§  223,  224. 

lex  loci  contractors,  §§  225-229. 

when  place  where  policy  is  countersigned  is  place  of  contract,  §  229. 

when  place  of  delivery  is  place  of  contract,  §  230. 

when  place  of  acceptance  and  mailing  is  place  of  contract,  §  231. 

lex  loci:  situation  of  insured  property,  §  231a. 

lex  loci:   fidelity  or  guaranty  insurance,  §  231b. 

lex  loci:  contracts  by  unauthorized  companies  or  agents^  §  231c. 

lex  loci:   contract  stipulations,  §  231d. 

lex  loci:  statutory  provisions,  §  231e. 

lex  loci:  public  policy:  comity,  §  231f. 

lex  loci:  rights  of  beneficiaries  or  claimants,  §  231g. 

lex  loci:  adjustment  of  claim  on  forfeited  policy,  §  231h. 

lex  loci:  reinstatement,  extension  or  revival  of  policy,  §  231i. 

lex  loci:  policy  pledged  for  loan:  collateral  note:  capital  stock,  §  231  j,  note. 

assignment:  lex  loci  contractus,  §  232. 

lex  loci:  substituted  policy,  §  232a. 

as  will:  mutual  society,  §  309. 

power  of  agent  to  bind  insurer  by,  §  537. 

of  designation  of  beneficiary:  analogous  to  testamentary  disposition,  §  738. 

of  certificates  analogous  to  wills,  §  738. 

of  contract  by  parties  and  beneficiaries  as  to  how  "wife  and  children"  take, 

§  805. 
"safely  landed,"  §  1566. 

of  cancelation  of  provision  against  insurer,  1634a. 
of  warranties:   as  representations,  §  1915. 
statutes  as  to  representations,  etc.,  construed  in  favor  of  assured,  §  1916, 

subd.   (b). 
rules  of  as  to  entire  or  severable  contract,  §  1931,  subds.  (a),  (d). 
of  representation,  §  1934. 
of  warranty,  §  1949. 

against  warranty  in  cases  of  doubt,  §  1950. 
warranty  qualified  by  other  words,  §  1965. 
rules  of,  applicable:   fidelity  guaranty,  §  2002,  subd.   (a), 
and  validity  of  clauses  as  to  vacancy,  etc.,  §  2225. 
of  clause  prohibiting  change  of  occupation,  §  2236. 
of  condition  as  to  alienation,  §  2247. 
"entry  of  a  foreclosure  of  a  mortgage,"  §  2271. 
liberty  clauses  limited  by  other  words  of  policy,  §  2399. 
of  conditions  as  to  other  insurance,  §  2458. 
written  and  printed  clauses:  repugnant  conditions,  §  2671. 
general  exception  limited  by  specific  one,  §  2675. 
repugnant  stipulations:  deck  cargo,  §  2695. 
of  "unless"  in  "free  from  average  unless  general,"  note,  §  2698. 
guaranty  insurance,  §  2766. 
contract  guaranty,  §  2766,  subd.    (ii). 
credit  guaranty,  §  2786.  subd.   (a). 

burglary:   tlieft,  etc.:   automobile  risk,  §  2821,  subd.   (b). 
burglary,  theft,  etc.,  policy,  §  2821,  subd.   (b). 
"disbursement"    policv:    conflicting   stipulation:    rider:    50   per    cent    rule 

§  3064a. 
clauses  to  rebuild  and  those  specifying  time  of  payment,  §  3155. 
of  conditions  limiting  time  of  suing,  g  3181. 

when  clauses  as  to  appraisement  construed  against  insurer,  §  3231. 
clauses  as  to  notice  and  proofs  of  loss,  J;  3275. 
clause  as  to  proofs  of  loss:  marine,  §  3279. 
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rONSTKl'CTlOX  OF  POl.lCY— foiitiiniod. 
•forthwith":    jnoofs  of  U)8S,  S  .■{2!ll. 

of  acfidiMit  polk'v:  requiriiij?  "imiiiciliato  Aviition  notico"  of  accident,  §  3292. 
of  coiulition  as  to  magistrate's  certilicato.  §  ."5322. 
of  tlauso  "nearost"  luagistrato,  etc.,  §  3325. 
])roofs  of  loss:   fidelity,  S  333(i. 

of  terms  in  polity:   ^Marine  Insurance  Act,  Appdx.  C,  sec.  30,  Sched.  i. 
iiitt-rprotatioii  of' terms  used  in  Marine  Ins.  Act.,  Appdx.  C,  sec.  'JO. 
CON STRLUTIOX— USAGE:  general  matters,  §  237. 
part  of  the  common  law,  §  238. 
presumjition  as  to  knowledge  of  usage,  §  239. 
must  1)0  general,  §  240. 

must  be  well  established  and  notorious,  §  241. 
may  be  of  reeent  origin.  ?i  242. 
must  be  reasonable,  S  243. 
must  be  uniform,  §  244. 

parties  may  by  express  contract  include  or  Avaive  usage,  §  245. 
admissible  wliere  contract  ambiguous  or  obscvire,  g  246. 
inadmissible  to  contradict  or  substantially  vary  the  plain  terma  of  policy, 

§§  247,  248. 
wliether  usage  controls  the  plain  legal  import  of  Avords  of  policy,  §§  249- 

251. 
cannot  legalize  an  illegal  act,  §  252. 
particular  usage  may  control  general  usage,  §  253. 
controls  implied  limitations,  §  254. 

of  another  similar  trade  or  place  or  of  another  company,  §  255. 
evidence  of:  liberal  construction,  §  25G. 
what  is  suflicient  evidence  of  usage,  §  257. 
evidence  of,  §§  258,  259. 

See  Custom ;   Usage. 
CONSTRUCTION— WHAT  IS  PART  OF  THE   POLICY:    general   rule:    parol 
evidence,  §§  185,  185a. 
when  application  is  part  of  the  policy,  §§  186,  186a. 

survey:  Avhen  ])art  of  policy,  §  186a. 

application,  bond  and  schedule  in  fidelity  guaranty  is  part  of  policy,  §  186a. 

Avhen  application  is  and  is  not  part  of  the  policy,  §§  187,  187a. 

Avhen  application  is  not  part  of  policy:   subsequent  ajiplication,  §  187a. 

Avhen  charter  and  by-laws  are  and  are  not  part  of  contract,  §§  188,  188a. 

efl'ect  of  subsequent  amendment  of  by-hnvs  or  enactment  of  new  by-laws, 
S§  189,  189a. 

appli(;ation  and  by-laws,  when  part  of  contract :  statutory  provisions,  §  190. 

standard  policy:   application,  by-laws,  etc.,  special  provisions,  §  190a. 

contract   to  be  plainly  expressed  in  policy:   policy  to  contain  entire  con- 
tract: statutes,  §  190b. 

state  has  power  to  enact:  such  statutes  constitutional,  §  190c. 

purpose  or  intent  of  such  statutes,  §  190d. 

construction  of  such  statutes,  the  policy  and  application  or  contract,  §  190e. 

such  statutes  govern  only  relative  rights  of  parties,  §  190f. 

retroactive  effect  of  such  statutory  requirements,  §  190g. 

necessity  of  true,  correct,  or  entire  copy  of  application,  §  190h. 

such  statutes  do  not  apply  to  oral  contracts,  §  190i. 

copy    of    appliL-ation    for   renewal    or   reinstatement   to    be    annexed,    etc., 
§  190j. 

mere  reference  to  application  insufficient  under  such  statutes,  §  190k. 

right  of  insurer  to  provide  forms  of  application  under  such  statutes,  §  1901. 

what  is  and  is  not  part  of  contract:   statutes,  §  190m. 

same  suliject:  medical  examination,  §  lOOn. 

foreign  contracts:   effect  of  statutes,  §  litOo. 

Avhat  companies  or  associations  are  witliin  sucii  statutes,  §  190p. 

failure   to   comjily   with   such    statutes   does    not   preclude   defenses   based 
upon  policy  alone,  §  190q. 
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CONSTRUCTION,  ETC.— continued. 

application  as  part  of  contract:  statutes:  fraud  as  defense:  misrepresenta- 
tions, §  IJOr. 
conspiracy  a  defense  though  application  not  attached,  §  190s. 
waiver  of  statutory  riglits  by  insurer  or  insured,  §  IflOt. 
when   question    whether   copy   of   applicatiop   annexed   to   or   indorsed   on 

policy  is  for  jury,  §  190u. 
when  other  papers  are  and  are  not  part  of  policy,  §  191. 
receipt  books,  manuals,  and  schedules  as  part  of  contract,  §  191a. 
riders  or  blips  as  part  of  contract:   standard  policy,  §  191b. 
whether  prospectus  or  pamphlet  part* of  policy,  §§  192,  193. 
whether  common  and  statutory  law  jiart  of  contract,  §  194. 
whether   coiiimon    or   statutory   law   part   of   contract:    city   ordinances   or 
local  laws,  §  194. 
city  ordinances  or  local  laws,  §  194,  subd.  (a). 

statutes  I'elating  to  foreign  insurance  companies,  §  194,  subd.   (b). 
as  to  prospective  or  retroactive  statutes,  or  in  case  of  repeal  or  amend- 
ment, §  194,  subd.   (c). 
as  to  mutual  companies,  benefit  societies  and  the  like,  §  194,  subd.  (d). 
total  loss:  valued  policy  statutes,  §  194,  subd.   (e). 
as  to  representations  and  warranties,  §  194,  subd.  (f). 
as  to   stipulations   in  the   policy  contrary  to   statutory   requirements, 

§  194,  subd.   (g). 
•  express   statutory   provisions  making  void  policy   stipulations   contra, 

§  194,  subd.  (h).  ■ 
as  to  waiver,  §  194,  subd.  (i). 
what    statutes    are    and    are    not    part    of    contract:    miscellaneous    cases, 

§§  194a, 194b. 
indorsements:  marginal  references — when  part  of  policy — when  not,  §§  195, 

195a. 
indorsements:  conditions  annexed  to  policy,  etc.:  when  and  Avhen  not  part 
of  same,  §  196. 
conditions  and  stipulations  when  indorsed  upon  the  back  of  a  i^olicy, 
§  196c,  subd.    (a), 
whether  premium  note  part  of  policy,  §  197. 
same  subject:   statutory  provisions:   standard  policy,  §  197a. 
statutes  as  to  representations,  etc.,  are  part  of  policy,  §  1916,  subd.  (e). 
usage — how  far  part  of  policy,  §  198. 
CONSTRUCTIVE  TOTAL  LOSS— doctrine  of,  not  incorporated  in  all  insurances, 
note,  §  1. 
defined,  Appdx.  C.  sec.  60. 
effect  of,  Appdx.  C,  sec.  61. 
duty  of  master  to  earn  freight,  §  1617. 

See  Abandonment  and  Total  Loss. 
CONSUL'S  ACTS  in  changing  and  adding  cargo  not  acts  of  assured,  §  2445. 
CONSULTATIONS,  with  physicians:  representations,  etc.,  §  2070. 
CONSUMPTION— §  2008. 
"CONTAINED  IN."     See  Locality. 

CONTEMPORANEOUS   AGREEMENT,   construction,   §   209d. 
CONTINGENT  INTEREST— insurable  interest,  §  897. 

CONTINGENT    LIABILITY  CLAUSE— trustees   for   winding   up   may   recover 
assessments  under,  §  1273. 

See  Liability. 
CONTINGENT  OR  SPECIAL  INTEREST  in  property  of  others:    description, 

§  1713. 
CONTINUING  WARRANTY.     See  Particular  Warranties  and  Representations. 
CONTINUITY  OF  INTEREST— §§  901-903. 
"CONTINUOUS     TRANSPORTATION"     hostile     destination     of     contraband, 

■«  2567. 
"CONTINUOUS  VOYAGE,"  doctrine,  ?  2567. 

6437 


INDEX 

CONTRABAND— of  war:  boUigoii'iit  and  noutral  property:  descriplion,  §  1714. 
wlu'ther  nood  bo  disclosed  that  goods  arc,  §  1818. 
•roods:    iiovitrality,  *?   2143. 
of  war:   prior  .soparato  voyajjo  illo<ral,  §  2546. 
ulterior  or  ultimate  destination  of  goods,  s?  2oG7. 
of  war:    what  are:    insurance  on,  JiS  2008,  2.")(')!t. 
British  Orders  in  Council  fls  to,  §  2ot)9a,  Appdx.  F. 
trade:   wananty  against,  §  2082. 
goods  on  board:   insurance  on  lawful  goods,  i^  2082. 
goods  secretly  carried:  bairatry,  §  2742. 
of  war:    Declaration  of  Loiulon,  Apj)dx.  E. 
British  lists  of  and  other  Orders  in  Council,  Appdx.  F. 
CONTRACT— by  corporations:   seal,  §  35. 
executory  agreement  to  insure,  g  34. 

general  power  to  make  preliminary  contract  to  insure:   lire  risk,  §  36. 
to  insure:  specific  perforuumce,  §  38. 
evidence  to  control  or  vary  written,  §  40. 

■what  is  part  of:   stipulation  in  application  for  prepayment  premium,  §  70. 
instructions  to  agent  to  cancel  may  admit  existence  of  contract,  §  73. 
validity  of,  «$  114. 

powers  of  insurer  to  make  reinsurance,  §  115. 
insured's  relation  to  reinsurer,  §  117. 
shipping  clubs  or  associations,  §  178. 
by-laws,  Avhen  part  of,  §  190. 
what  papers  are  and  are  not  part  of,  §  191. 
effect  to  should  be  given  if  possible:  construction.  §  212. 
lex  loci  contractus,  §§  225,  226,  227. 
may  waive  or  include  usage,  §  245. 
ambiguous  or  obscure,  usage  admissible,  §  240. 
estoppel  foreign  company  to  avoid,  by  setting  noncompliance  with  statute, 

§  331. 
Impairment  of  obligation  of:  when  mutual  company  or  society  can  change 

plan,  when  cannot,  §§  350m,  350t. 
agent  with  principal:   tf^rritory,  §  392. 
completion:    agent's  powers  after,  §  394. 
alteration  of:  agents:  authority:   custom,  §  448. 
other  than  insurance:  power  of  agent  to  bind  insurer,  §  465. 
actually  made:   reformation  of  policy  to  conform  tliei'eto,  §  517. 
oral — agent's  power  to  make,  §  525. 
agent's  power  to  make,  §  526. 
of  agent  when  personal,  §  527. 

power  of  agent  to  execute  retroactive  policy,  §  529. 
parol — agent  directed  to  insure  must  not  effect,  §  669. 
anticipatory  breach  of:  agent's  action  for  damages  for,  §§  705a,  705b. 
agent's  authority  may  be  revoked  prior  to  completion  of,  §  720. 
vested  interest  of  beneficiary  inay  be  defeated  by,  g  731. 
with  member  may  give  beneficiary  vested  interest,  §  742. 
mutual  promises  of  parents  not  to  change  beneficiaries,  §  74'^a. 
unenforceable:   no  insurable  interest  under,  §  892. 
to  sell:  when  insurable  interest  not  devested,  §  904. 
for  purchase  or  for  deed  of  tenancy:   vendee's  insurable  interest,   §§  970, 

977. 
buildings  constructing  under:  owner  of  land:  insurable  interest  of,  §  995. 
of  mariners  not  dissolved  in  case  of  wreck  of  ship,  note,  §  1022. 
when  receiver  may  cancel  and  discharge:   statute,  note,  §  1273. 
breacli  of  by  assurer:   return  of  premium,  §  1408. 
breach    of   by   assurer:    transfer   of    assets:    winding   up:    reorganization: 

change  of  insurance  plans,  §  1408a. 
parol,  attachment  and  duration  of  risk,  §  1439. 
date  of  reinsurance:  attachment  of  risk,  §  1442. 
as  ellecting  attachment  of  risk  on  freight,  §  1009. 
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CONTRACT— coiitinuea. 

cargo  purchased  or  contracted  for:   sliip  and  cargo  ready,  risk  attaches  on 

freight,  §  1612. 
freight  to  be  earned  in  specified  time,  §  1617. 
stipulation:   eftect  as  to  risk  on  chartered  freight,  §  1625. 
or  freight  entire,  §  1627. 

action  for  breach  of  agreement  to  surrender  and  cancel  lost  policy,  §  1635a. 
consent  to  rescission  or  cancellation,  §  1637. 
to  cancel  marine  risk  need  not  be  in  writing-,  §  1638. 
■wrongfully  canceled  or  terminated:    remedy  of  assured,  §  1659. 
established  import  of  terms  of,  presumed  known  to  insurer,  §  1835. 
relation  of  representation  to,  §§  1886-1890. 

loss  need  not  be  connected  with  representation  to  avoid.  §  1925. 
modified:  representations,  §  1935.  • 

expi'ess  Avarranty  part  of,  §  1956. 

for  purchase:   statement  of  interest  and  title,  §  2033. 
.    executory,  for  sale:   alienation,  §§  2284-2286. 
option  contract:  alienation,  §  2284a. 
to  exchange  property:  alienation,  §  2284b. 
for  deed:  one  holding  and  owner  may  each  insure,  §  2469. 
between  insurers  to  share  expenses  of  defense.  §  2494. 
warranted  free  from,  in  ship's  port  or  ports  of  discharge,  §  2693. 
entirety  of:  advances  against  bottomry  draft,  §  2733. 
breach  of  promise  of  third  party,  §  2747. 
with  third  persons:  abandonment,  §  2980. 

whether  election  to  rebuild  a  building  contract.  §§  3150,  3163. 
of  rencAval  incorporates  ordinance,  §  3170. 
as  affected  by  statutory  provisions,  §  3184. 
remedj'  for  breach  limited  to  particular  forum,  §§  3194,  3195. 
payment  after  adjustment  is  new  contract,  §  3385. 
to  issue  policy:  damages  for  breach,  §  3454. 

Avrongful  breach  by  insurer:  damages  or  recoverj',  §  3454,  subd.  (g). 
anticipatory  breach  or  renunciation  of:  former  remedy,  g  3470a. 
antenuptial  contract:   right  of  wife  to  proceeds  of  policy,  §  3484c. 
right  to  abandon  contract,  §  34S8f. 
breach  of,  by  insolvency:  damages,  §  3595. 
sealed:   who  may  sue.  ^  3608. 
parol  evidence  to  explain.  §  3808. 
alteration  and  modification.     See  Policy. 
See    Agreement;     Chartered    Freight;     Construction:     Fraternal    Orders; 

Master;    Mutual  Benefit  Associations;    Parol  Contract :' Policy;    Powers; 

Reinsurance;    Statute;   Void  and  Illegal  Insurances:   War. 
1.  Completion  of  Contract— complete  though  certificate  not  taken  out,  §  34. 
completion:   fraternal  orders:   signing,  §  53b. 
completion    of:    mutual    benefit    societies,    orders,   etc.:    initiation:    medical 

examination:    signing,  §  53c. 
completion   of:    not  necessary   that   premium  note  be   actually  signed  and 

delivered,  §  72. 
delivery  of  policj^  not  necessary  to  complete  contract,  §  90. 
delivery  of  policy:  parol  contract,  note,  §  90. 
delivery  of  policj^:   date,  §  90a. 
actual  or  manual   delivery  of   policy  not  necessary  to   complete  contract, 

§-91. 
agreement  to  deliver  policy — demand  unnecessary,  §  92. 
delivery  may  be  constructive,  §  93. 
delivery — possession  of  ))olicy  by  the  assured,  §  94. 
neglect  of  assurer  to  deliver  policy,  §  95. 
conditional  delivery,  §  96. 

parol  evich'iice  admissible  to  show  conditional  delivery,  §  97. 
delivery   during   lifetime   or   good    health   of   assured:    condition    precedent, 

§§  97a,  97b. 
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I'luuigo  in  lioiiltli  of  ai^surpil:   date  of  contract,  §  OTc. 

when  actual  ilcliveiy  of  the  policy  iiccossaiy,  §  !>8. 

ilelivory:   misrepresentation  or  fraud,  §  00. 

delivery:  notice  to  assured  of  execution  of  policy,  §  100. 

(juestion  of  delivery  does  not  depend  on  manual  possession  of  policy,  §  100. 

delivery  to  agent  of  insiued  or  to  third  person,  g  101. 

delivery  to  broker.  §  101.     , 

deliverj-  by  or  to  agent — policy  held  by  agent,  §  102. 

what  is  suliicient  delivery  of  iidelity  bond,  §  102. 

delivery:   agreement  completed  before  loss,  §  103. 

delivery:  agreement  inccimplete  at  time  of  loss,  §  104. 

agreement  coni]>lete   or   incomplete   before  mortal  illness   or  accident:    de- 
hvery,  §§  103,  104,  104a. 

loss  before  date  of  contract — retroactive  policy,  §  105. 

where  both  parties  know  of  loss  when  contract  made  or  executed,  §  106. 

knowledge  of  loss  by  assured  before  and  after  risk  attaches,  §  107.  • 

assured  not  obligated  to  notify  company  of  loss  before  delivery  of  policy 
where  risk  has  attached,  §  108. 

mutual  benefit  societies  or  associations:   issuance  of  certificate,   §   108a. 

same:  actual  delivery  of  certificate  unnecessary,  unless,  §  108b. 

same:  initiation  as  prerequisite  to  delivery,  §  108c. 

delivery  of  certificates  to  subordinate  lodge,  local  camp,  etc.,  §  108d. 

delay  in  executing  and  delivering  certificates,  §  108e. 

retention  of  certificates,  §  lOSe. 

where  officer  of  society  acts  as  custodian  of  certificate,  §  lOSf. 

mutual  benefit  societies  or  associations:   delivery  of  certificate  or  prepay- 
ment of  dues  during  life  or  good  health,  §  108g. 

completion  of:  reinsurance,  §  119b. 

foreign  contracts:  attaching  application,  §  lOOo. 

completion  of:  membership  in  mutual  companies,  §  317. 

countersigning  policy  by  agent,  §  530. 

countersignature  by  subagent,  §  531. 

not  in  conformity  with  proposal,  premium  retuiiiable,  §  1430. 

date  of  attachment  of  risk,  §  1441. 

not  delivered  or  completed:  rescission  or  cancellation  of,  §  1636. 

completed,  but  policy  not  delivered:  action,  §  3460. 

when  error  to  grant  non-suit  for  non-completion  of  contract,  §  44a. 

when  deemed  to  be  concluded:   Marine  Insurance  Act,  Appdx.  C,  see.  21. 
2.  Completion  of  Contract:  Prepayment  of  Premium — condition  precedent,  §  70. 
See  Conditions. 

actual   prepayment   of   premium  not   in  all  cases   essential  to   validity  of 
contract,  §  71. 

oral  agreement,  §  72. 

to  agent  or  broker,  §  73. 

effect  of  part  payment,  §  74. 

part  payment:  good  health,  §  74b. 

payment  by  third  person,  §  75. 

may  be  waived,  §  76. 

waiver  of  prepayment  by  agent,  §  77. 

renewal — waiver  of  prepayment  of  premium,  §  78. 

effect  of  delivery  of  policy,  §  70. 

credit  may  be  given,  §  80. 

payment  premium  in  cash  may  be  waived,  §  80a. 

payment  premium  partly  in  cash,  §  80a. 

promissory  notes,  checks,  and  drafts,  §  80a. 

premium  advanced  by  agent,  §  80a. 

mutual  credits — application  on  agent's  debts,  §  81. 

where  there  are  mutual  credits,  §  82. 

crediting  premium  on  agent's  indebtedness  to  applicant,  §  83. 

services,  merchandise,  etc..  in  lieu  of  cash  for  premium.  §  83. 
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course  of  dealings  allowing  credit,  §  84. 

evidence  of  ^vaiver,  §  85. 

effect  of  receipt  in  policy  for  premium,  §  80. 

prepayment  during  lifetime  or  good  health  of  assiu'ed:  condition  precedent, 
§§  1)7 a,  97b. 

premium   sent   to  agent  who  is   absent   when   received:    tender  thereafter 
when  insured  in  ill  health,  §  97b. 

prepayment  of  dues  during  life  or  good  healtli,  §  108g. 
3.  Completion  of  Contract :  Proposal  and  Acceptance. 

mutual  benefit  societies,  §§  53,  53a. 

mutual  benefit  associations:   signing,  §  53b. 

completion  of:   sickness  pending  acceptance,  §  53c. 

proposal  or  application,  §  54. 

acceptance — generally,  §  55. 

insurer  not  obligated  to  accept  risk,  §  54. 

acceptance  may  be  conditional,  §  54. 

accepted  for  limited  period,  with  right  to  reject,  §  54. 

written  application  dispensed  with,  §  54. 

accident  insurance,  §  54. 

effect  of  absence  of  signed  proposal,  §  54a. 

insurer  may  be  estopped  to  set  up  want  of  proposal,  §  54a. 

completion  of  fidelity  guaranty:    when   complete  and   not  mere  proposal, 
§  54b. 

mere  intention  to  accept  insufficient,  §  55a. 

oti'er  and  acceptance:   how  far  acceptance  necessary,  §  55b. 

to  what  extent  acceptance  must  accord  with  application,  §  55b. 

proposal  and  acceptance:  counter  propositions,  §  ooc. 

whether  acceptance  of  offer  should  be  communicated  to  proposer,  §  55d. 

protection  by  insurer  pending  approval:  date  when  policy  in  force,  §  55e. 

qualified  acceptance — condition  precedent,  §   56. 

acceptance — delay  in  acting  on  application,  §  57. 

■when  applicant  is  not  bound  to  accept  policy:  efl'ect  of  retention  of  policy 
by  applicant,  §  58. 

when  invalid:  risk  rejected  after  loss,  §  50. 

agent's  agreement — liability  not  to  attach  till  approval,  §  59. 

usage  or  custom  that  agents  can  bind  insurer  until  notice  of  refusal,  §  59a. 

approval  maj^  be  implied  from  the  circumstances,  §  00. 

oral  agreement  of  agent  may  be  controlled  by  application,  §  61. 

agent's  agreement  that  application  binding,  §§  Ola,  61b. 

negotiations  through  mail,  §  62. 

proposal  and  acceptance:  telegraphic  agency,  §  62b. 

no  contract  where  acceptance  mailed  differs  in  terms  from  proposal,  §  63. 

agent's  receipt  pending  approval  or  issuance  of  jwlicy,  §§  64,  65. 

slip  initialed  may  bind:  custom,  §  65. 

memorandum — binding  slip:  indorsement,  etc.,  §  65. 

marine  and  tire:  binding  slip,  §  66. 

binding  slip:  new  terms:  rate  of  premium:  parol  evidence,  §  66a. 

delivery  to  and  acceptance  by  applicant:. generally,  §  66b. 

right  of  applicant  to  reject  policy,  §  66c. 

Stipulation  or  agreement  for  return  of  policy  by  applicant:   option  to  ac- 
cept or  reject,  §  66d.  * 

where  afiplicant  receives  policy  for  examination:   acceptance,  §  66e. 

applicant  not  bound  to  accept'  policy  when  it  does  not  conform  to  proposal 
or  agreement,  g'liOf. 

where  policy  does  not  conform  to  pru])()sal:  neglect  of  applicant  or  assured 
to  read  policy:  duty  to  notify  comj)any  or  rescind,  §  66g. 

when   applicant   may 'reject   policy    not   conforming  to  agent's   representa- 
tions, §  66h. 

effect  of  retention  of  policy  l)y  ai)plicant:   imreasonable  delay,  §  66i. 

acceptance  by  insured  father  for  infant  beneficiaries,  §  66j. 
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application  jiiid  oertilicatc  coiistilviti',  iiuto,  Ji  14G, 
application,  wlu-n  not  part  of  policy,  gS  lSt>,  1S7. 
application  when  part  of:   statutes,  §  lUO. 
agrooniont  as  to  rate  of  premium  must  yuvern,  S  1090. 
return  of  premium  when  policy  does  not  conform  with,  §  1401a. 
surrender   and  cancellation   where   policy   does   not   conform  to  application, 
J;   U14!)a. 
4.  Nature  of  Contract — risk  is  an  essential  element,  g   10. 
division  and  distribution  of  loss  are  essential,  S  17. 
insurance  an  aleatory  ct)ntract,  §  18. 
insurance  a  voluntary  contract,  §  19. 
standard  lire  policy  a  voluntary  contract,   §  19a. 
insurance  an  executory  contract,  §  20. 
the  contract  is  synallagmatic,  §  21. 
insurance  a  conditional  contract,  §  22. 
insurance  a  personal  contract,  g§  23,  3152. 
to  eliect  insurance:  when  runs  with  land,  §  23. 
insiu-ance  other   than  that  of   life  and  accident  a  contract  of   indemnity, 

§  24. 
indemnity  stipulation  as  to  value  in  policy,  §  25. 
life  insurance  not  a  contract  of  indemnity,  g  26. 

accident  insurance  is  not  a  contract  of  indemnity  in  all  cases,  §  27. 
that  employer's  liability  is  contract  of  indemnity,  §  27a. 
same,  wliethcr  one  of  indeninity,  or  liability,  or  both,  §  27b. 
injury  to   property  or  to  employees  and  others:    to  what  extent  contract 

one  of  indemnity,  §  27c. 
English  workmen's  compensation  act  grants  full  indemnity,  §  27d. 
carriers'   insurance   against   losses   from  injuries   to  passengers  is  contract 

of  indemnity,  §  27e. 
insurance  against  burglary  and  loss  or  damage  to  property  are  contracts 

of  indemnity,  §  27f. 
insurance   against   accidents,    death,    and   theft   of   animals   is   contract   of 

indemnity,  §  27g. 
fidelity  guaranty  is  contract  of  indemnity,  §  27h. 
title  guaranty  insurance  is  contract  of  indemnity,  §  27i. 
title  guaranty  is  contract  of  indemnity,  §  27 j. 
rent  or  rent  guaranty  is  contract  of  indemnity,  §  27j. 

insurance  in   ""use   and  occupancy"   of   elevator:    when  not  contract  of  in- 
demnity, §  27k. 
credit  guaranty  is  contract  of  indemnity,  §  271. 

to  defend   physician  against  suits  for  malpractice:    whether  one  of  insur- 
ance and  indemnity,  §  27ni. 
employees'  beneficial  and  relief  association  not  contract  indeninity,  §  27n. 
contract  to  insure  treated  as  contract  of  insurance,  note,  §  38a. 
nature  of  contract  guaranty,  §  2766,  subd.  (ii). 
jjolicy   against  railroad  liability  for  fires,  is  fire  not  guaranty  insurance, 

§  336. 
whether   interinsurance   or    interindemnitv   plans   are    insurance   contracts, 

§  336a. 
same  subject:  agreement  betAveen  printing  companies,  §  336b. 
when  copartnership  agreement  is  life  insurance,  §  336c. 
burial  or  funeral  benefit  insurance  is  life  insurance,  §  336d. 
whether  annuities  are  Ufa  insurance,  §  336e. 
endowment:    pure  endowment  and  annuity  contracts,  §  336f. 
to  what  extent  tontine  insurtmce  is  life  insurance,  §  336g. 
whether  contract  one  of  loan  or  of  life  insurance,  §  337. 
other  instances  of  what  is  and  is  not  life  insurance,  §  337a. 
whether  {)olicy.  life  or  accident:  generally,  §  337b. 

industrial  insurance  with  provisions  as  to  accidental  death  is  not  accident 
insurance,  §  337c. 
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newspaper  contract  may  constitute  an  accident  policy:  ultra  vires,  §  337d. 

employers'  liability  or  indemnity  insurance,  §  337e. 

insurance  of  and  by  carriers:  agreement  of,  to  procure  insurance,  §  338. 

burglary  insurance,  §  338a. 

what  is  not  insurance  on  automobiles,  §  338b. 

when  bicycle  association  not  insurance  company,  §  338c. 

sanitary  inspection  of  buildings,  etc.,  is  not  insurance,  §  338d. 

contracts  to- compensate  unemployed  employees,  §  338e. 

when  guaranty  or  surety  company  contracts  constitute  insurance,  §  339. 

fidelity  guaranty  bonds  or  contracts  constitute  insvirance,  §§  339a,  339b. 

contract  to  indemnify  "assured"  for  bank's  default  is  contract  of  insurance: 

bond  to  secure  deposits,  g  339c. 
when  contract  guaranty,  bond,  mortgage,  and  seciu'ities  guaranty,  do  and 

do  not  constitute  insurance,  §  339d. 
guaranty  to  repay  loan  is  contract  of  insurance,  §  339e. 
when  building  contractors'  bonds  are  insurance  contracts,  §  339f. 
title  guaranty  contract  constitutes  insurance,  §  339g. 
credit  guaranty  contracts  constitute  insurance,  g  3391i. 
loss  of  crops:  guaranty  of  realty  revenue  constitutes  insurance,  §  339i. 
fire  risk  is  personal  contract,  §  3152.     See  §  23. 
reinsurance  a  conti'act  of  indemnity,  §  28. 
other  incidents  of  the  doctrine  of  indemnity,  §  29. 
reinsurance:  nature  of,  §  113. 

reinsurance — relation  between  insuied  and  reinsurer,  g  117. 
nature  of  time  policy,  §  172. 
premium  is  of  the  essence  of,  g  1086. 
whether  entire  when  premium  entire,  §  1101. 
life  risk — whether  entire  or  from  year  to  year,  §  1102. 
whether  life  contract  entire  or  from  year  to  year,  §  1102.     See   gg  1089, 

1101.  1450,  1931. 
premium  note  and  policy  constitute  one  contract,  g  1203. 
r  to  pa.y  assessments,  whether  unilateral,  g  1270. 
entire  or  severable:  representations  false  as  to  part  of  property,  §  1931. 
entirety  and  divisibility  of:  abandonment,  g  2915. 
marine"^  risk:   whether  entire  or  divisible:    valuation  of  separate  packages, 

etc.,  gg  2705-2709. 

5.  Requisites  of  Valid  Contract— requisites  of  a  valid  contract  of  insurance, 

g  43. 

requisites  of  a  valid  parol  contract  of  insurance,  g  44. 

minds  of  the  parties  must  meet  on  all  essentials,  g  45. 

essentials  or  requisites  of  to  make  valid,  where  impossible  to  obtain 
definite  particulars,  etc.,  g  45a. 

essentials  need  not  be  expressly  agreed  upon— prior  course  of  dealing,  cus- 
tom, etc.,  §  46. 

usual  rate  of  premium  presumed  to  have  been  intended,  g  47. 

rate  of  premium  and  duration  of  risk  may  be  understood,  §  48. 

rate  of  premium  and  amount  may  be  understood,  g  49. 

whether  contract  exists  may  be  governed  by  custom  or  usage  of  parties  or 
of  insurance  business  at  a  place,  g  50. 

6.  Validity  and  Invalidity  of  Contracts — contract  to  procure  insurance  when 

binding  on  legal  representatives,  etc.,  g  23. 
what  is  and  is  not  a  valid  contract  under  charter,  §  34. 
where  cor])oration  has  received  benefits  of:  ultra  vires,  g  35. 
when  not  binding,  §  58. 

privity  between  insured  and  reinsurer,  note,  g  119.     See  Reinsurance. 
validity  of:   corporation  de  facto  and  de  .jure,  g  328. 
invalid:    foreign    company's    noncompliance    with    statute    conditions   as   to 

"doing  business,"  etc.,  note,  g  330. 
contracts  by  unauthorized  companies  or  agents:   le.x  loci,  §  231c. 
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foreign  company,  when  valid  and  wIumi  not,  tliough  statutory  prerequisites 
for  doing  business  not  eouiplied  with,  JiS  332,  333. 

power  mutual  company  alVccting — ultra  vires,  gg  350,  351. 

made  in  excess  of  charter  jn-ovisions,  g  3!)4. 

to  j)ay  premiums  may  be  valid  in  equity  as  to  minor  beneficiary,  §  1148. 

invalid:    paid-up  })olicies:   surrender  value:   loans,  g  1178b. 

invalid:  assessments  need  not  be  applied  to  payment  of  claim,  note,  §  1288. 

with  infant:  retiu'n  of  premium,  §  1309. 

void    or    voidable    for    fraud    or   misrepresentations:    premium    returnable, 
1400. 

made    illegal    by    subsc(jucntlv    enacted    statute:    both    parties    discharged, 
§  1405. 

ultra  vires:  return  of  premium,  §  1405a. 

when  not  vitiated  in  whole  by  concealment,  §  1817. 

laws  may  not  impair  obligation  of,  J?  250(1. 

founded  on  transactions  malum  in  sc,  g  2507. 

founded  on  transactions  prohibited  for  benetit  of  individuals,  §  2507. 

life  iivsiuance  valid,  §  2500. 

fraud  invalidates,  §  2512. 

elfect  upon  of  subsequent  law  making  luilawful,  note,  §  2523. 

ab  initio  void:  recovery  back  of  premiums:  time  limit  for  suing,  §  3197. 

stipulation  contrary  to  statute,  §  3224.     See  Statutes. 

stipulation  contrary  to  statute:  "'nearest"  magistrate,  §  3324. 

illegal  with  city   to  furnish  water  supply:    insurer's  right  to  subrogation, 
§  3572a. 

obligation   of   not  impaired:    injmiction   to   restrain   carrying  on  business, 
§  3590. 

See  Void  and  Illegal  Insurances, 
CONTRACT  GUARANTY,  §  2766,  subds.   (ii)-(ii-S). 

when  insurance,  when  not,  §§  339d,  339f. 

rule  of  construction  as  to,  §  206c. 

rule  of  construction  in  favor  of  assured,  §  221b. 

nature  of  contract:  construction,  §  2766,  subd.   (ii). 

what  is  part  of  the  bond:   construction.  §  2766,  subd.   (ii-1). 

distinction  between  indemnity  against  liability  and  indemnity  against  loss, 
§  2766,  subd.   (ii-2). 

assignment  of  bond  or  interest  in  contract,  §  2766,  subd.   (ii-3). 

liability  and  nonliability  of  surety:  generally,  §  2766,  subd.  (ii-4). 

alteration  of  contract:   discharge  or  release  of  surety,  §  2766,  subd.   (ii-5). 

payments,    advance    jjayments,    overpayments:     liability    and    release    of 
surety,  §  2766,  subd. '(ii-6). 

exception  of  liability  of  surety:  strikes,  §  2766,  subd.  (ii-7). 

supplemental  agreement  abrogating  conditions  precedent:   right  of  action, 
§  2766,  subd.  (ii-8). 

contractor's  indemnity  bond:  time  limitation  for  suing  valid,  §  3181. 
CONTRACTOR— insurable  interest,  S  906. 

action  by  assurer  against  building  contractor,  g  3173. 
CONTRACTUAL  RELATIONS  and  insurable  interest,  §  899. 
CONTRA  PROFERENTEM  RULE— construction,  gg  222-222e. 
CONTRIBUTION  is  incident  of  doctrine  of  indemnity,  §§  28,  29. 

pro  rata,  ovcrinsurance  by  several  insurers,  whether  premium  returnable, 
§§  1412-1417. 

nonpayment  of:   sliipping  association,  §  1554. 

policies  of  different  dates,  §  2497. 

loss  of  goods  by  jettison:  50  per  cent  rule,  §  3101. 

shipowner  not  entitled  to,  when:  repairs,  §  3104. 

by  cargo — deductions  in  ascertaining  constructive  total  loss,  §  3108. 

rebuilding,  6tc.:   several  insurers.  §  316(). 

several  policies.     See  Other  or  Double  and  Over  Insurance. 
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right  of  insurer  to,  under  ^larine  Insurance  Act,  Appdx.  C,  sec.  80. 

See  General  Average;  Jettison  and  Adjustment;  Other,  etc..  Insurance. 
CONTRIBUTIONS — shipping  clubs  or  associations:   managing  owner:   relations 

of  members:  owner's  liability:  classes,  §  178. 
CONTRIBUTOR'S  insurable  interest,  §  921. 
CONTRIBUTORY  NEGLIGENCE,   voluntary  exposure   to   unnecessary  danger, 

§  2624a. 
CONVERSION,  indictment  of  agent  for  unlawful,  §  707a. 

CONVEYANCE — efl'ect   on   mortgagor's   insurable   interest:    devestment   of   in- 
terest, §  1040. 

using  steam  as  motive  power:  excepted  risk,  §  2022. 

recoveiy  and  disposal  of  property  by  underwriter,  §  2758. 

moving:  accident,  §§  2871,  2872. 

public  or  private:  accident,  §  2872. 

accident  while  doing  necessary  act  as  passenger,  §  2874. 

accident  to  passenger  after  completion  of  journey,  §  2875. 

walking  to  terminate  journey,  §  2876.     See  Railroad. 

and  reconveyance.     See  Alienation. 
CON^^:CTION  of  felony  :  excepted  risks  and  losses,  §  2G10b. 
CONVOY — sailing  with  and  arrival:  return  of  premium,  §  1394, 

that  Aessel  will  not  sail  v.ith:  disclosure,  §  1836. 

Avarranty  to  sail  with,  §§  1953,  1972. 

warranty  to  sail  or  depart  with,  §  1999. 

deviation  or  delay  to  seek  protection  of,  §  2432. 

convoy:  Declaration  of  London,  Appdx.  E. 

of  prizes  under  liberty  clauses  to  cruise,  capture,  etc.,  §  2433. 
CONVOY  ACTS  of  England,  §  2522. 
CO-OPERATIVE  COMPANIES— statutes  as  to,  §  x. 

assessment  company:   obligation  to  pay  bi-monthly  sum  may  be  enforced 
at  law,  g  86. 

powers:   reinsurance,  §  115b. 

when  insurance  company,  §  345. 

life  societies;  statute  as  to  change  of  beneficiaries,  §  742,  note. 
See  Beneficiaries;   Jurisdiction;    Statute. 
CO-OPERATIVE  PLAN— life  and  casualty  companies'  rights,  §  viiia. 

statutes  as  to,  §  x. 

statutes  as  to  construed,  note,  §  7a. 

casualty  insurance  on,  note,  §  9. 

or  assessment  plan  or  old  line  company:  distinctions,  §  346b. 
CO-OWNER  in  ship— abandonment,  §  2902. 
COPARTNER'S  insurable  interest,  §  944. 

See  Partnership. 
COPARTNERSHIP,  agreement:  when  life  insurance,  §  336c. 

as  "indemnified"  or  as  debtor:  credit  guaranty,  §  2786,  subd.  (m). 
COPIES  of  bills,  invoices,  etc.:  proofs  of  loss,  §§"3331,  3332. 
COPPERING  VESSEL— adjustment,  §  3082. 
CORDAGE  AND  SAILS— seaworthiness,  §  2160,  note. 
CORN — in  memorandum  includes  malt,  §  1698,  note. 
CORONER,  verdict  or  finding  of:   evidence  of  death.  §  3772a. 
CORPORATE  POWERS— charter:   ultra  vires,  §  334. 
CORPORATE  PROPERTY.     See  Taxation. 
CORPORATIONS  seal  to  contracts  by  not  necessary,  §  35. 

knowledge  of  powers  of,  §  35. 

parol  contracts,  §§  34-36. 

agreement  to  insure,  §§  34-36. 

ultra  vires,  §§  34-36. 

ultra  vires:   agent's  authority,  §§  35,  36. 

transfer  assets  from  solvent  to  insolvent  company,  §  115. 

unautiiorizod  companies:  k^x;  loci,  §  231c. 

as  party  insured,  §  307c. 
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L\)UlM»lv.\l'U>NS — coiitii\ued. 

not  tlissolved  by  iippoiiitiucnt  of  receiver,  note,  §  327. 

divisiiin  into  eliisses  and  {graduation.  §  327. 

de  fiuto  and  de  .|iire:   distinction  between,  S  328. 

not  citizei,.-*.  S  •>2S. 

power  of.  to  insure  life  of  its  i)rcsident,  §  334a. 

act  through  ajiiMits,  §  386. 

in  life  of  stockholder:  insurable  interest,  §  n35a. 

insurable  interest  in  life  of  its  othccr,  S  !)3r)b. 

de  facto  and  de  jure:  attachment  of  risk,  §  14r)2. 

property  held  as  security:  statement  of  interest  and  title,  §  2032. 

citizenship:  jurisdiction,  S  34!).). 

resideuic:  citizenship,  note,  S  3407. 

estojipel  to  deny  authority  to  act,  §  3832. 

violatinn  rules  "of.     See  Rule  of  Corporation. 

See   Foreign  Corporations;   Insurer;    Stock  Comiiany;   Ultra  Vires. 
COERKSPOXDEXT  receiving  bill  of  lading  with  directions  to  insure  is  bound 
by  acceptance  to  obey  order,  §  025. 
duty  to  insure,  §  G>^. 

order  to  insure  ingrafted  on  bill  of  lading,  §  669. 

agent  acting  gratuitously   for  foreign  correspondent:   liability,  g  680. 
evidence,  §  3825. 
COSTS.     See  Practice. 
COTEXANTS- authority  of,  §  017. 
sales  between:  alienation,  §  2282. 
in  ship:   abandonment,  §  2002. 
COTRUSTEE,  joint  trustee-  insura-ble  interest,  §  933a. 
COTTON— deck  load,  note,  §  3419. 

practice,  ?  3714. 
COUN^CIL.     Sec  British  Orders  in  Council. 
COUN'SEL— arguments  of:  practice,  §  3714. 

COUNSEL  FEES  in  releasing  ca])tured  vessel:   general  average,  §  3441. 
recoverable:  settlement  induced  by  threats,  §  3450. 
refusal  to  pay  loss,  §  3459i. 
COUNTERCLAIM  on  note  of  owner  of  vessel  insured  for  benefit  of  mortgagee, 
§  1238. 
defenses,  §  3736. 

"action"  includes,  Appdx.  C,  sec.  90. 
C0UNTERSIC4NING!— omission  as  to:  when  does  not  invalidate,  §  34. 
policy,  §   178. 

when  place  -where  policy  is  countersigned  is  place  of  contract,  §  229. 
See  Contract,  subd.  I;  Policy. 
COURSE  OF  BUSINESS.     See  Custom;  Usage. 
COURSE  OF  DEALING.     See  Custom. 
COURT — ciuestion  as  to  efl'ect  of  acceptance  is  for,  §  55. 

decree  of  foreign:  notice  by  publication:   cancellation,  §  1668a. 
whether  question  of  rescission  or  cancellation  is  one  of  law  or  fact,  §  1682. 
whether  question  of  rescission  or  cancellation  is  for,  §  1083. 
representations  and  etc.,  under  statutes,  whether  for,  §  1910,  subd.   (s). 
or  jury:  question  for:   representations,  etc.:  guaranty  insurance,  §  2002a, 

sub(i.  (p). 
may  set  aside  verdict  contrary  to  evidence,  note,  §  2074. 
will  not  enforce  illegal  contract  though  defense  not  availed  of,  §  2516. 
ousting  courts  of  jurisdiction,  §  2519. 
whether  suicide  ijuestion  for,  §  2661a. 
policy  stipulations  ousting  jurisdiction,  §  3495b. 

resort  to:   jurisdiction  of  tribunals  of  railway  relief  associations,  3502b. 
or  jury:  Aviiether  questions  for:  generally,  §  3710a. 

district  courts  to  decide  disagreements  in  claims  for  losses:    war  risk  in- 
surance, Appdx.  A. 

See  Admiralty  Courts;  Jurisdiction;   Jury;  Question  for  Practice. 
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COUSIN — insurable  interest:  life,  §  1070. 
COVE — arrival  in,  is  not  '"arriving  in  port,"  §  2728. 
COVENANT — to  keep  premises  insured:   effect  of,  §  23. 
to  insure  when  runs  Avitli  land,  §  23. 
to  rebuild  runs  with  land,  §  3150. 
action  of,  §  3470. 
on  sealed  policy,  note,  §  3608. 
COVERING  NOTE— reference  to,  to  show  when  proposal  accepted,  §  66. 
COVER  NOTE  shipments:  risk  altered,  §  131c. 

COVER  .SLIP  reinsurance:   damages:   subrogation  of  reinsurer,  §  13Cc 
COWS.     See  Cattle. 

CRAFT— risk   of,  while   wailing  for  transshipment:    "safely   landed,"   §    1567. 
CREDIT  GUARANTY  included  in  guaranty,  §  12, 
insurance,  history  of,  §  ixb. 
statutes  as  to,  §  x. 
insurance  defined,  §  12. 
validity  of  note,  g  12. 

insurance  is  contract  of  indemnity,  §  27e. 
what  is  imrt  of  policy,  §  186a. 
rule  of  construction  as  to,  §  206c. 
rule  of  construction  in  favor  of  assured,  §  221b. 
is  insurance,  §§  339-339b,  339h. 
power  of  agent  to  contract  as  to,  §  o26a. 
company:  insolvencj'  of:  return  of  premium,  §  1408d. 
attachment  and  duration  of  risk,  §  1443a. 
renewal,  §  1470a. 

construction  of  "losses,"  §  2002a,  subd.  (e). 
construction  of  outstanding,   §  2002a,  subd.    (e). 

whether  statements  are  representations  or  warranties.  §  2002a,  subd.  (e). 
discontinuance  of  business — death  of  partner,  §  2599. 
•  insolvency  of  purchasers:   annual  returns  from  trade,  §  2786. 
■"loss"  construed:   insolvency  of  debtors,  §  2787. 
experience  as  basis  of:  credit  guaranty,  §  2786,  subds.  (e),  (f). 
time  limitation  for  suing,  §  3207. 

statute  of  limitation  and  contractual  limitation,  §  3224,  subd.    (k). 
notice  and  proofs  of  loss,  §  3336. 
silence  as  waiver,  §  3361. 
statement  or  ,proof  s  under :  waiver,  §  3356. 
insolvency  of  insurer:   excess  losses,  §  3598b. 
evidence,  ■^§  3834b. 

See   Agent;    Guaranty   Insurance;    Premium;    Risks    and   Losses. 
CREDITOR— liolder  of  policy  on  tontine' plan  is,  §  309. 

tontine  policyholder   is,   at   termination  of  period,   §   309. 
holders  of  certificates,  wlien  not,   §  316, 
interest  of:  Knights  of  Honor:  beneficiaries,  §  737. 

fund  for  creditors,  how  reached:  guaranty  insurance,  §  2766,  subd.  (aa). 
not  a  "dependent":  beneficiaries,  §  773. 
assignment  policy  to:  beneficiarj',  §  839. 
rights  of:   regular  life  policy,  §  858. 
of  memlwrs,  benefit  societies:    rights  of,   §   859, 
rights  when  wife  beneficiary,  §  860. 
as  payee  in  policy  on  debtor's  life,  §  861. 
statutes  protecting  wife  and  children,  §  879. 

claims:  whore  amount  exempted  from  under  statute  is  unreasonable,  ?  8S0. 
statute  exempting  from  claims  unconstitutional  when  amount  exempted  un- 
reasonable, §  880. 
'■creditors"  and  others,  note,  §  882. 
general  creditor's  insurable  interest,  ^  947. 

simple  contract  creditor's  insurable   interest  in  estate  of  deceased  debtor 
§  948. 
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CKEDITOR— continued 

;is  nssignoo:   insurable  interest  of.  §  049. 

levying  execution:  insiu'iible  interest  of,  §  950. 

attiu'liing  insurable  interest  of,  Jj  '.loO. 

attaeliing  must  insiu'e  his  interest,  §  !)ol. 

jiklgnient  ereditms'  insurable  interest,  §  952. 

insurable  interest    in   life  of  debtor,  §  953. 

insiUMng  life  of  debtor:   wager  poliey:  amount  recoverable,  §  954. 

owner  of  goods  concealed  from:   insurable  interest,  §  955. 

lieu  cretlitors'  insurable  interest,  g  lUUl. 

policy  taken  out  with  intent  to  defraud,  §  10G5. 

payment  premium  by  debtor  in  fraud  of,  §  1147. 

right  as  beneticiary  to  recover  where  member  reinstated,  §  1277. 

may  be  entitled  to  return  premiums,  §§  1428,  1429. 

title  fraudulent  as  against  representatives,  §  2040. 

of   assignor   attaching   subsequently   to   assignment   lire   policy:    rights  of, 

§  2318. 
what  is  not  an  assignment  to  after  loss,  §  2322. 
holding  as  collateral:   lien  of,  §  2324. 

absolute  assignment  to:   agreement  to  retain  only  amount  due,  §  2336. 
as  assignee  may  retain  what  amount  of  proceeds,  §§  233G,  3630. 
assignment  for  benefit  of,  §  2341. 

assiginnent  by  husband  to  wife  of  life  policy,  §§  2343-2345. 
as  beneficiary:   policy  obtained  with  intent  to  commit  suicide,  §  2652. 
when  cannot  interpose  to  prevent  rebuilding,  §  3151. 
proofs  of  loss  by,  §  3303. 

sale  of  wreck:  deduction  of  proceeds:  damages,  §  3455. 
as  beneficiary  or  assignee  life  policy:  I'ecovery,  §  3488. 
amount  of  recovery  by:   premium  as  a  factor,  §  3488. 
right  to  attach  or  garnishee,  §§  3475-3477. 
as  beneficiaries  or  assignee  of  life  policy,  §§  776,  3488. 

general  statement,  §  3488,  subd.  (a). 

where  recovery  limited  to  debt  advances,  etc.,  §  3488,  subd.  (b). 

recovery  when  transfer  absolute  in  form,  §  3488,  subd.  (c). 

when  trust  agaiubt  creditor  created  under  agreement,  §  3488,  subd.  (d). 

when  policy  proceeds  may  be  recovered,  §  3488,  subd.  (e). 

recovery  where  debt  barred  by  limitation:    presumption  of  payment, 
§  3488,  subd.  (f). 

other  matters  affecting  recovery,  §  3488,  subd.  (g-). 
same,  illegality  of  contract,  §  3488a. 
same,  recovery  limited  by  policy  clause,  §  3488b. 
subrogation  of  insurer  to  rights  of,  §  3568a. 
CREDITS— property  taken  as  credit  for  premium,  §  74a. 
unearned  premium;  waiver,  §  76. 
for  premium:  evidence  to  show,  §  80a. 

whether  credit  given  and  accepted  a  question  for  jury,  §  80a. 
English  system  of:  broker,  §§  677,  699. 
English  system  of  as  to  broker:  lien,  §  690. 
purchaser  of  goods  on  credit:  insurable  interest,  §  981b. 
same,  married  woman,  §  981b. 
may  be  given  for  premiums,  §  1141. 

may  be  given  in  assessment  of  prior  illegal  assessments  paid,   §  1307. 
given  for  premium:  waiver,  §  1380. 

illegality  of  contract  insuring  mercantile  credits,  §  2516. 
See  Credit  Guaranty. 
CREW — necessary  to  seaworthiness,  note,  §  2160. 

vessel  putting  ashore  to  complete:   deviation,  §  2390. 
and  widow:  apportionment  of  loss,  §  3519. 
rights:  wife  as  beneficiary:  equity,  §  3526. 
receiver  not  chargeable  wdth  trustee  process,  §  3592. 
receiver:  funds  deposited  with  stn^o  treasurer,  §  3593. 
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CEEW — continued. 

of  foreign  states:  rights  over  assets:  receiver,  §  3593. 

riglits:  release  of  stockholders  in  violation  of,  §  3504. 

and   policyholders'    rights:    insolvency,    §    3390. 

and  stockholders'  claims:   surplus  fund:   insolvency,  §  3597. 

United  States  as:  priority  of  claim:  insolvency,  §  3597. 

holders  of  endowment  policies:  insolvency,  §  3597. 

entitled  to  recover  what  amount,  §§  2336,  3630. 

and  owner:  joinder  of  parties,  §  3646. 

trustees  as  petitioning  creditors,  §  3655. 

See  Assignment  and  Transfer  of  Policy;   Judgment  Creditor. 

acts  of,  compelling  delay  or  deviation,  §  2424. 

barratry,  §§  2741-2744. 

on  deck:  sufficiency  of:  collision,  note,  §  2751. 

wages  and  maintenance,  etc.,  of:   general  average,  §§  3427,  3441.  3442. 

wages,  etc.,   during  detention   in   port:    damages,    §   3454. 

of  vessel:  war  risk  insurance  against  loss  of  life  or  personal  injury,  or  for 
compensation  during  detention  after  capture,  Appdx.  A. 

See  Bureau  of  War  Risk  Insurance;   Mariners;   Seamen. 
CRIME — commission  of  on  premises  will  not  avoid  policy,  §  2218. 

insurance  against  c;i]ntal  conviction  or  execution  for,  vqid,  §  2531a. 
CRIMINAL  ACT— death  in  violation  of  law,  §§  2607-2609. 

injuries  "'when  engaged  in  or  in  consequence  of,"  §  2010. 

of  assured,  §   2851. 
CRIMINAL  OFFENSE^desertion  of  mariners  is,  note,  §  1022 

attempt  at  suicide,  §  2648. 

See  Embezzlement;   Larceny. 
CRLAIINAL  PROCEEDINGS— agent's  power  to  institute,  §  465. " 
CROPS — guaranty  of  revenue  per  acre,  is  insurance,   §   3391. 

when  may  be  insured  before  sown,  §  901. 

steam  engine  employed  for  threshing  out:  fire,  §  2598. 

evidence  of  loss  as  to  growing  crops,  §  3769a. 

See  Hail. 
CRUISE— capture,  etc.:  liberty  to:  right  to  convoy  prize,  §  2433. 
CRUISERS— departure  from  route  to  avoid,  §  2429. 
CRUISING  and  making  prizes:    letter  of  marque:   deviation.  §  2435. 

See  Change  of  Voyage,  Deviation,  and  Liberty  Clauses. 
CURIOSITIES— description,  §  1715. 
CURRENCY— deduction  of  gold  value:  damages,  §  3456. 

estimation  of  damages,  §  3456. 
CURTESY— tenant  by:  description  of  interest,  §§  1694,  2055. 

husband's  interest  as,  in  property  deeded  to  wife:  alienation,  §  2290. 
CUSTOM — to  give  writing:  parol  contract:  "workmen's  collective  policy,"  §  31c. 

prior  course  of  dealing:   completion  of  contract,  §  46. 

may  determine  that  contract  exists,  §  50. 

as  affecting  by-law  and  approval  of  application,  S  54. 

to  issue  new  policy  without  new  written  application,  §  54. 

slip  initiated  may  bind,  §  65. 

as  to  binding  slips:   broker's  knowledge,  §  66a. 

prepayment  premium,  notice  to  prepay,  §  70. 

effect  of  general  custom  of  agents  or  brokers  to  credit  premium.  §  S4. 

to  give  credit,  §  84. 

of  insurer  to  give  agent  or  broker  credit,  §  84. 

of  underwriters  may  affect  risk:   reinsurance,  §  121. 

as  ti)  premiums:  reinsurance,  §  121. 

as  to  reporting  risks:  approval  and  indorsement  of  risks,  §  158. 

special  custom  to  control  common  law,  §§  249-251. 

contrary  to  law,  §§  249-251. 

adoption  of  by-laws,  §  367. 

course  of  business:   similar  acts:  agency  arising  from,  §  445. 

agency:    signing  for  principal,  §  445. 
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CL'ST(.>.M — eont  imied. 

course  of  business,  etc.:  waivor  of  ooiulitioiis:  ajjieiuy,  t?  447. 

alteration  of  contract:   at::i'nt's  authoiity,  j;  448. 

award,  submission  to:   af^enfs  autliorily,  §  449. 

ajicncy:   surrender  of  policy,  §  451. 

agency:  transfer  of  risk  to  another  comiiany,  S  451. 

negotiation  of  drafts:  agent  settling  claims,  ij  4.').3. 

evidence  admissible  that  insurer  has  honored  agent's  drafts,  §  453. 

cancellation:   nidice  to  broker,  g  4r)4. 

of  agents  to  cancel:  evidence  of.  §  4.">4. 

of  other  agents:  proof  of  loss:  waiver,  j?  .J!)3. 

ur   course   of  dealing:    agency  for   insured  created  by,   §   621. 

cancellation:   agent   of  insured,  §  (14 1. 

to  reinstate  members  on  payment  j)ast  dues  may  not  be  siiown,  §  872. 

of  company  to  apply  dividends  on  premiums,  note,  §  IKili. 

nf  officers  of  lodge  as  alJ'eeting  payment  of  assessments,  g  1278. 

waiver  and  estoppel :   payment  premiums,  §  135(). 

not  to  treat  nonpayment  of  premium  notes  as  forfeiture,  §  1358. 

to  receive  overdue  ]>reiniunis  must  have  been  known  by  assured,  §  1360. 

payment  of  assessments:   waiver,  §  l.'JCil. 

to  accept  overdue  payments  of  premium,  §  1368. 

waiver:  acceptance  of  premium,  etc.,  after  loss  or  d.eath,  §  1374. 

for  contract  to  be  in  writing  as  affecting  agreement  to  cancel.  S  1638. 

interest  covered  by  "freight,"  §  1724. 

between  the  parties  may  determine  what  goods  are  covered:  marin.^  §  1734. 

as  afTecting  obligation  to  disclose  state  of  health,  §  2007. 

"warranted  free  from  mortality  and  jettison,"  §  2674. 

of  warehouseman  to  insure  as  afl'ecting  liability,  §  2823. 

of  place:  proof  of  loss:   marine,  §  3279. 

or  practice  to  undertake  measurements:   efi'ect  of:   overloading:   seaworthi- 
ness, §  2163a. 

agreement  to  adjust  by  British  custom,  §  3421. 

of  Lloyd's:  deck' loads  §  3419. 

of  Lloyd's:  general  average:  voluntary  stranding,  note,  §  3423. 

of  LloVds,  Rules  of  Practice  of  Association  of  Average  Adjusters.  Appdx, 
D.  11. 

judicial  notice  of,  as  to  written  application,  etc.:   life  insurance,  §  3800. 
See  Construction;  Usage. 
CUST0:\1H0USE  PAPERS— evidence,  §  3825. 

CUSTOMS  A2\D  USAGES  of  merchants:  sources  of  insurance,  §  i. 
CYCLONE — insurance:  statutes  as  to,  §  x. 

proximate  cause,  §  2833. 
DAMAGE   arises  to  policyholder  by  dissolution   of  corporation,   §   1454. 

mere  liability  to  does  not  prevent  ship  being  moored  in  safety,  §  1546. 

to  otlier  vessel  by  collision.  §  2754. 

not  ascertaineil  till  risk  ends,  §  2792. 

negligence  in  not  preventing.  §  2839. 
DAMAGES.     See  Adjustment,  etc.;   Excepted  Risks  and  Losses;  Valued  Policy. 
DAMPNESS— excepted  risk:   marine,  §  2719. 
DANGER — apprehensions  that  property  exposed  to:   concealment,  g   1862. 

fear  or  apprehension  of:  concealment,  §§  1862,  1863. 

departure  from  route  to  a\oid,  §  2429. 

voluntary  exposui-e  to  unnecessary  danger,  §§  2622.  2624. 

distinction  between  voluntary  act  and  voluntary  exposure  to,  note.  S  2624. 

fear  of:  blockade:   apprehension  of  embargo,  etc.:   marine.  §§  2776  2778. 

trade  in  tlie  war  region:   ap]Me)iPnsion  of  hostile  operations,  §  2777. 

fear  of  capture,  etc.;  abandonment,  §  2999. 

fear  of:  breaking  up  voyage,  >■  2999. 

of  destruction  extreme  and  imminent:   abandonment,  §  3009. 
See  Hostile  Operations. 
DANGERS  OF  NAVIGATION- means  wiiat.  §g  2797  2799. 
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DATE — parol  contract,  note,  §  31. 

when  policy  in  force :  completion  of  contract,  §  o5e. 

policy  binding  from  date  though  not  delivered,  §  9U. 

of  delivei-y:   completion  of  contract,  §  !)0a. 

of  policy:   change  in  health  after  delivery,  §  97e. 

loss  before:  policy  retroactive,  §  105. 

computation  of  time:  time  policy,  §  171. 

need  not  be  written,  §  177. 

affixing  date  to  policy,  §  179. 

how  far  conclusive  in  policy,  §  179. 

erroneous  date:   notes  for  premium  and  premium,  etc.,  notes,  §  1219a. 

of  contract:   attachment  risk,  §  1441. 

of  policy:    "issuance"  of   policy,   §    1141a. 

of  contract:  reinsurance:  attachment  risk,  §  1442. 

concurrent  insurance:   simultaneous  insurance,  §§  2480,  2481. 

priority  in,  may  be  shown,  §  2481. 

where  policies  of  different  dates  attach  and  property  subsequently  dimin- 
ished,  §  2497. 

totally  disabled  insured  "from  the  date  of  accident,"  §  3032,  subd.  (e). 

of  injury  or  death:   notice  Avithin  ten  days,  §  3284. 

of  injury  in  proofs  of:   conclusiveness  of,  §  3319. 

of   dissolution:    policvholders'    rights,    §    3595. 
DAUGHTER-IN-LAW,  beneficiary,  §  729. 
DAUGHTERS  are  "dependents":  beneficiaries,  §  773. 

and  wife  as  beneficiaries'  survivor:   who  entitled  to  fund,  §  806. 

insurable  interest,  §   1063. 
DAY-BOOKS  of  insured:  evidence  of  value,  §  3769. 
DAYS  OF  GRACE— death  or  loss  within:   payment  of  premiums,  §  1118. 

notes  for  premium,  premium,  etc.,  notes,  §  1219c. 

death  within  days  of  grace:  assessments  and  dues,  §  1281a. 
See  Premiums. 
DEATH  of  animals:   insurance  against  is  contract  of  indemnity,  §  27g. 

before  life  policy  issued  no  contract,  §  70. 

of  applicant  before  actual  delivery  of  policy,  §  91. 

of  insured:  delivery  of  policy  to  beneficiary  thereafter,  §  98. 

delivery  policy:    agreement  incomplete  before,  §  103.  • 

agreement  complete  at  time  of:   delivery  of  policy,  §  104. 

termination  of  agency  by,  §  719b. 

of  beneficiary  i)efore  assured:  trust  in  estate  of  assured,  §  728,  and  nole. 

of  member  before  change  of  beneficiary  complete,  §  751. 

of  "devisees":  then  to  legal  heirs  of  certificate  holder:  beneficiaries,  g  775. 

of  beneficiary  before  assured:  benefit  certificate,  §  827. 

of  beneficiary  before  assured  life  policy,  §§  828,  829. 

of  wife:   subsequent  marriage  of  member:   wife  as  beneficiary,  §  830. 

of  beneficiary  after  insured's  but  before  payment,  §  831. 

of  insured  and  beneficiary  by  common  disaster,  §  832. 

presumption  as  to  insured's  death:  beneficiary,  §  872b. 

of  member  wlien  not  "in  good  standing":  recovery  by  beneficiary,  §  865. 

after  susjjension  of  risk:  payment  of  premium,  §  1116. 

payment  of  overdue  premium  after,  §  1117. 

within  time  extended  for  payment  of  premium,  §§  1118-1121. 

of  insured:  payment  of  premium,  §  1129. 

of  insured:    payment  of  premiums  after,  by  third   party  does  prevent  de- 
fense of  forfeiture,  §  1148. 

as  affecting  right  to  jiaid-up  policy,  §  1180. 

of  insured  as  afi'ecting  right  to  paid-up  policy,  note,  §§  1180,  1182. 

revival  of  certificate  after,  §  1276. 

before  expiration  of  time  for  payment  assessments  and  dues,  §  1281. 

of  member  during  suspension  of  lodge:   assessments,  §  1282. 

while  "dues  in  arrears,"  S  1283. 
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claims:   amount  of  assessments  to  meet  is  not  assets  in  receiver's  hands, 

§  1288. 
claims,  assessments  to  meet  under  control  of  society  as  a  trust:  where  such 

claims  illegal,  §  1288. 
excuse  for  nonpayment  ])rcmiuni,  assessment,  etc.,  §  1350. 
of  agent  as  excus"  for  nuii])ayment  premium,  assessment,  etc.,  §  1351. 
acceptance  of  premium  after:    custom:    waiver,  §  1374. 
before  ])oli(y  countersigned,  attachment  of  risk,  §  1438. 
termination  of  risi<.  5;  1450. 
reinstatement   after,  note,  §  1471. 

of  assured:  clVect  of:  surrender  and  cancellation,  §  ]()50b. 
cancelation  in  equity,  §§  1678-ltiSO. 

whether  caused  or  not  by  fact  concealed  is  immaterial,  §  1845. 
by  intemperance,  *!§  201)6,  2612-2615. 
of  insured:   descent  of  title  to  heirs:  alienation,  §  2289. 
depletion  of  crew  by:   deviation,  §  2390. 

of  partaior:    discontinuance  of  business:    credit  insurance,   §   2599. 
known  violation  of  law,  §§  2606-2609. 
or  injury  in  violation  of  law,  §  2610. 
'•by  hands  of  justice,"'   §   2611. 
use  of   intoxicants:    excepted  risk,   §   2612. 
disease   superinduced   by    intemperance,    §   2612. 
illegal   operation,   §   2616. 

intentional   injuries  inflicted  by  assured  or  any  other  person,   §   2618. 
in  assault,  quarrel  or  fight:  excepted  risks,  §§  2619a,  2619b. 
asphyxiation,   §§  2620,  2621,  2881. 
involuntary   poisoning,   §   2621. 
in   attempt   to   save   life:    negligence:    voluntary   exposure   to    unnecessary 

danger,   §   2624b. 
fits:   excepted  risk,  §  2628. 
'•from  bacilli,  anthrax,"  §  2628. 
malignant  pustule:    accident  risk,  §  2628. 
disease:   excepted  risks,  §  2628. 
peritonitis:    accident  risk,  §  2628. 

"caused  by   medical   treatment  for   disease,"   §§   2629-2631. 
disease    caused    by    other    than    original    accident,    §    2629. 
from  disease  as  primary,  secondary  or  final  cause,   §  2629b. 
disease  as  "secondary  cause"  not  death  by  accident,  §  2630. 
by  drowning,  excepted:   presumptions,  §  2630a. 
by  violation  of  law:   suicide,  §  2648. 

accidental   shooting:    tetanus:    proximate  cause,   §   2833. 
accident:   proximate  cause,  §  2833. 
proximate  cause,  §  2833. 
accidental    death    "not    the    result    of    assured's    own    vicious    conduct": 

assault:   proximate  cause,  §  2837a. 
accident  risk:  negligence,  §  2846. 
instances  as  to:   accidental  means,  §  2866 
"in"  elevator:   proximate  cause,  §  2876c. 
taking  poison  or  overdose  of  medicine,  §  2877. 

whether  accident  or  disease:   •"bacilli":   malignant  pustule,  §  2878 
disease,  §§  2878-2880. 

when  not  by  disease  but  from   accident,  §  2S79a. 
not  from  accident  but  by  disease,  §  2880. 
felonious  acts  of  another  or  wrongdoer,  §  2882. 
internal  injury:  accident,  §  2883. 

due  to  dilatation  of   the  heart:    athletic  exercises,   §   2883. 
from  external,  violent  and  accidental  means,  §  2883. 
time  limit  for  suing,  §§  3186,  3189,  3192. 
proofs  of:    physician's  certificate,  §  3329. 
after  submission  to  arbitration,  §  3265. 
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notice  and  proofs  of:   act  of  God,  §§  3277,  3278. 

notice  and  proofs  of,   §  3277. 

notice  of:  condition  precedent,  §  3278. 

accident  risk:    notice  "within   ten   days,"   §   3283. 

notice  and  proofs   of:    condition  precedent,   §   3286. 

of  horse:    notice  of,  §   3288. 

notice   of   "as   soon   as   possible,"    §    3289.  - 

"due  notice  and  proof  of,"  §  3290. 

proofs  of  condition  precedent,  §  3290. 

nature  and  character  of  proof   of,  §   3290. 

proofs   of:    statement  of   insurable   interest,   §   3301. 

notice  and  proofs  of:   who  may  furnish,  §  3309. 

notice  of  to  subordinate  council,   §  3310. 

proofs  of,  by  secretary  or  subordinate  lodge,   §   3310. 

report  of  to  supreme  lodge,   §   3310. 

notice  and  proofs  of  by   administrator,   §   3311. 

of  cattle:   certificate  of  veterinary  surgeon,  §   3314. 

mistakes  in  proofs  of,  §  3319. 

correction  of  mistakes   or  omissions  in  proofs   of,   §   3319. 

accident:    notice  and  full  particulars  of,   §   3335. 

of  horse:  waiver  of  proofs  of  loss,  §  3356. 

of  insured  without  knowledge  of  beneficiary:    proofs  of  death,   §  3372. 

refusal   to   furnish   blanks   for   proof   of,    §   3380. 

proofs  of:   waiver:   promise  to  pay,   §  338t). 

after  one  year:    liability   limited,   §   3462. 

caused  by  negligence  or  wilful  acts  of  another:    subrogation,   §   3579. 

policyholders'  and  creditors'  rights: insolvency,  g  3596. 

insolvency:    priority  of  claims,   §   3596. 

evidence   of:    proofs   of   as  evidence,   §   3772. 

letters  of  administration  as  evidence  of,  §  3772. 

presumption  of:  evidence,  §  3772. 

evidence  of:   coroner's  verdict  or  finding,   §   3772a. 

disappearance  of  party:  presumption  of  death,  §  3772. 

burden   of   proof:    external,   violent,   and  accidental  means,   §   3791. 

war  risk  insurance,  Appdx.  A. 

of  any  member  of  army  or  navy  nurse  corps:  war  risk  insurance,  Appdx.  A. 

of  commissioned  ofiicer  or  enlisted  man:   war  risk  insurance,  Appdx.  A. 

See     Accident;     Beneficiary;     Intemperance;     Loss;     Notice     and     Proofs 
of   Loss;    Risks    and    Losses;    Special    Risks    and    Losses;    Waiver    and 
Estoppel. 
"DEATH  BENEFIT,"  powers  as  to,  §  351a. 
"DiCATH  FUND'" — memljer's  right  to  share  in,  §  1273. 

under  statute,  discretion  of  society  as  to  use  of  same,  §  1288. 

distinct  from  sick  benefit  fund,  §  1288,  note. 
DEBENTURE  CERTIFICATES,  tontine  when  contrary  to  public  policy,  etc., 

note,  §  11. 
DEBRIS — appropriation   by   owner   of,    sale   of,   after   total   loss,   to   own   use, 

§  2795a. 
DEBT — of   association;    maturity   of   policy   when   beneficiary    reaches    certain 
age,   §   852. 

fund  cannot  be  garnished;   benefit  society,   §   873. 

under   mortgage:    relation   wliich   mortgagee's   insurance   sustains   to   debt, 
§  1033. 

contracted   on    account   of    ship:    shipowner's    liability,    §    2815. 

action    of,    §    3470. 

See  Mortgage  Debt. 
DEBTOR — loss  by  debtor's  insolvency  of,  §   12. 

deceased:  insurable  interest  of  simple  contract  creditor  in  estate  of,  §  948. 

creditor's  insurable  interest  in  life  of,  §  953. 

creditor  insuring  life  of:   wager  policy:   amount  recoverable,  §  954. 
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insolvent,  in  possession  of  j;oods  has  insurable  interest,  §  058. 

policy  on  life  of:   orocliU)i'  as  payi'o,  S  Slil. 

payiuont  by,  of  proiniiinis  in  fraud  of  iroditor:   lius!)and  and  wife,  §  1147. 

guaranty  against  insolvency   i>f,  note,   §  '2,")!)!). 

insolvency    of:    meaning   of    "loss,"    §§    2780,    2787. 

insolvency  of  debtors,  see  Risks  and  Losses. 

creditor's   right  to  recover;    amount  of   recovery,   §§   3488-.3188b. 
See  Creditor;  Credits;  Insurance  of. 
DEB  TS-;— insurer  against,  not  surety,  §  13,  note. 

whether  or  to  what  extent  assessments  are,  §  1245c. 
DECAV,  ETC. — of  ship:    one-third   new:    50   per   cent   rule,   §   3104. 

See  Wear  and  Tear. 
DECAYED,    ROTTEN,   ETC.— marine   risks,    5i    2759. 
1>KCK1T.   fraud   and   deceit:    defenses,   §    3732. 
DECISIONS:    judicial,   as  source  of  insurance   law,   §   I. 
DECK — stowage  on:  concealment,  §  1829. 

water  stowed  on:   seawortliiness,  §  2162. 

exception  of  loss   or  damage  for  property  stowed  on,  §  2696. 

stipulations  as  to  stowage  on,  §  2695. 

cut  away:  general  average,  §  3441. 
DECK  CARGO— usage  to  carry,  §  2695. 

construction  of  stipulations,  g  2695. 

exception  of  loss  or  damage.  §  2695. 

jettison,  §§  3403,  3418,  3419. 

steamboats,   §  3419. 

where  may  be  carried,  §  3419. 

general  average,  §  3422. 

to  be  specifically  insured:  Marine  Insurance  Act,  C,  Appdx.  Sched.  T.,  §  17. 
See  Goods  Laden  on  Deck. 
DECK  LOAD — 'freight,  of,  not  covered  by  "freight,"  §  1724. 

steam   ves.sel,   §    1726. 

usage  as  to,  §  1726. 

sacrifice:    port  of  necessity,   §  2417. 

of  no  value  at  time :   jettison :    general   average,   §   3441. 
DECLARATION— defects  in,  cured  liy  verdict,  §   3716. 

See  Pleadings. 
DECLARATION  OF  LONDON,  §  2569a,  Appdx.  E. 
DECLARATION    OF    LONDON,    ORDERS    OF    COUNCIL    of    Great    Britain. 

Appdx.    F. 
DECLARATION  OF  PARIS,  notes,  §§  2128,  2568. 
DEC!LARATION  OF  SHIPMENT:   usage  to  correct,  §  1576. 
DECLARED  AND   VALUED— goods  to  be:   marine,   §   1736. 

premiums  paid  after,  right  of  mortgagee  to  recover,  §  1161. 

of  dissolution,  when  necessary  to  effect  cancellation,   §   1644. 

of  court  appointing  receiver  cancels  policy,  §  1644. 
See  E(]uitv:    Judgment. 
DECREE,'  when   decree   is    assessment   and   not   an    order    for    an    assessment, 
§  1245b. 

See  Court. 
DECREES  AND  SURVEYS— rotten  clause:   evidence  of  seaworthiness,  §  3788. 
DECREES  OF  BELLIGERENT— exception  of  loss,  §  2692. 
DEDUCTION  of  premium:    agreement  for:    when   not  part  of  contract,  §   191. 

of  note  from  loss,   §   1237. 

total  loss :    invoice  price  of  goods :    damages,   §   3455. 

of  2  per  cent  to  be  added  to  loss:   damages,  §  3455. 

of  bottomry  bond :   damages,  §  3455. 

freight  of  outward  voyage:  damages,  §  3455. 

foreign  currency :   damages,  §  3456. 

of  assessments:    damages.   §   3456. 

value  of  notes   in  gold:    damages,   §   3456. 
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of  balance  of  premium:   damages,  §  3456. 
of  premium  note:  damages,  §  3456. 
of  expenses:   life  certificate:  damages,  §  3463. 
of  premium  notes:  value  of  outstanding  policies:  damages,  §  3o9a. 

See  Loan. 
DEED  as  related  to  title,  interest  and  title:  warranty,  §  2035. 
eonvevance  by,  of  property  as  collateral:   alienation,  §  2259. 
and  reconveyance  in  trust  to  secure  purchase  recovery:   alienation.  §  2262. 
absolute  with  defeasance  dehors  the  deed  is  change  of  title,  §  2290. 
husband  to  third  person  and  by  him  to  wife   is  alienation,.  §  2290. 
one  holding  imder  contract  for  and  owoier  may  each  insure,  §  2469. 
See  Alienation;   Bond  for  Deed. 
DE  FACTO.     See  Corporations. 

DE  FACTO  GOVERNMENT— capture  by  authority  of.  §  2084. 
DEFECTS    IN    FITTING    FOR    ORIGINAL    VOYAGE — deviation    to    repair, 

§  2390. 
DEFENDANT.     See  Parties.  ' 

DEFENSES — none  that  insurer  has  not  received  premium  from  agent,  §   j3. 
notice  to  reinsurer,  §  137. 
available  to  reinsurer,  §  138. 
breach  of  conditions:  when  parol  evidence  not  admissible  to  raise  estoppel, 

§   185. 
based  on   policy   alone:    attaching  application,   §    190q. 
fraud:  application  to  be  attached,  §  190r. 
of  conspiracy   when   application   not   attached,   §    1903. 
alien  enemy,  §  286. 
ultra    vires    by    mutual    society    against    contract    on    which    assessment 

received,  §  350. 
insurer,  estoppel:   misdescription  by  agent   of  location   personal   property, 

§    473. 
agent's  fraud  in  procuring  application:  laches:  action  by  receiver,  §  514. 
to  assessments  on  premium  note — fraudulent  representations  of  agent  are. 

§  514. 
of  suicide  in  connection  with  statute,  §  642. 
of  agent  who  has  induced  person  to  insure  with  insolvent  company,  §§  679a, 

679b. 
to  action  on  agent's  bond,  §  712. 
of  agent,  §  717. 
wager  policy:    illegality  not  relied  upon   in  defense:    deletion   of  vitiating 

clau.se.   §§   894f,   916,   subd.    (f). 
mortgagee,  forfeiture  for  nonpayment  of  premiums  by  mortgagor,   §  1158. 
member  estopped  to  deny  organization  company:   assessment,  §  1311. 
insolvency  before  expiration  policy  not  a,  to  action  on  note,  §   1311. 
fraud  is,  to  action  on  premium  note,  §  1311. 
policy,  void,  ab  initio,  note  uncollcctable,  §  1311. 
fraud,  action  on  note:  laches  prevents,  §  1311. 
false  representations  constitute,  to  action  on  note,  §   1311. 
assessments,  premium   notes,   §   1311. 

noncompliance  with  charter:   assessment  deposit  note,   §   1311. 
waiver   induced  by   false   representations,   §   1381. 
concealment  of  same  facts  from  other  insurer,  §  1874. 
conditions  precedent,  of  misrepresentations,   §   1916,  subd.    (q). 
stock  not  kept  up  to  agreed  sum,  §  2093. 

assignee  when  subject  to  same  defenses  as  assignor,   §   2308. 
fraud  in  application  as  against  assignee,  §  2308. 
transfer  as  collateral,  §  2315. 

again.st  collateral  holder  same  as  against  assignor,  §  2315. 
assignor's  acts:  assignment  as  collateral,  §  2319. 
against  assignee  life  policy  same  as  against  assignor,   §  2326. 
delay  or   abandonment  of  voyage:   resliipment   of  goods,    §   2391. 
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by  subsequent  insurer:    prior   policy,   §  2475. 
agreement  between   insurers   to  share  expenses  of,   §   2494. 
of  illegal  contract  not  availed  of:  court  will  declare  contract  void,  §  2518. 
of  suicide :   waiver  of,  §  2(5Glb. 

warranty  of  illicit  trade:   vessel  prize  of  war,  g   21582. 
allidavit'of :  lidelity  guaranty,  §  2766,  suIkI.  (dd). 
under   guaranty   insurance,   §   2766,   subd.    (ee). 

stipulation  to  defend  under  employer's  liability,  S  280(t,  sul)ds.   ih)-(m). 
murder,  §  2851. 

setting  lire  to  property,  §  2851. 

when  right  to  repair  or  rebuild  cannot  be  set  up,  §  3153. 
rebuilding:    lire   risk,   i^   3158. 

refusal  to  arbitrate:    rebuilding,  etc.,  §§  3167.  3252. 
•    of  misrepresentation   waived   by    election   to   rebuild,    §    3169. 
action  premature:  time  limit  for  suing,  §§  3182,  3185. 
action   not   brought  in   stipulated   forum,    §   3194. 
time  limit  for   suing,   §   3219. 

breach  of  condition  limiting  time  for  suing,   §  3223. 
pleading:  failure  to  sue  in  time,  §  3223. 
arbitration   and   award,   §§   3238,  3240,   3256. 
failure  to  arbitrate,   §   3244. 

arbitration  and  award:    repairs  to  ship,   §  3252. 
pleadings :    arbitration   and   award,   §   3263. 
faihire  to  furnish  proofs  of  loss,   §  3276. 

only  defects  specified  in  proofs  of  loss  may  be  relied  on,  §  3363. 
nonpayment  of  dues  not  waived  by  demand  for  proofs  of  loss,  §  3368. 
Ijrcach  of  condition:   proofs  of  loss,  §  3370. 
■waiver  by  promise  to  pay,  §§  3385,  3386. 
waiver  by  adjustment,  §  3385. 

refusal  to  grant  post  mortem:   exhumation,   §  3491. 
foreign    company:    jurisdiction,    §    3497. 

insurance  by  lessee:    liability  of  lessor:    subrogation,  §   3573a. 
insurer   member    of   uiilawful   combination:    right  of    subrogation    against 

wrongdoer,   §  3578a. 
to  application  for  receiver,   §   3592. 
waiver  of,  by  receiver,  §  3592- 
fraud  in  procuring  subscription  note,  §   3594. 

none  that  part  of  policyholders  agree  to  scale  down  policies,  §  3600. 
declaration,  etc.,  need  not  aver  matters  of,  §  3684. 
insufficient,   answer,   §   3690. 
special  matters:    pleading,   §   3691. 
answer,   §   3691. 
waiver — estoppel,  §  3731. 
fraud  and  deceit,  §   3732. 

fraud  between  third  party  and  assured  no  defense  in  action  against  com- 
pany, §  3733. 
incontestability:    fraud:    false   and   fraudulent  misrepresentations   or   war- 
ranties: review  of  decisions,  §  373oa. 
same   subject:    summary  and   conclusion,   §   3733b. 

incontestability:  insured  not  in  good  health  when  contract  incepted,  §  3733c. 
incontestability:    other  instances,   §   3733d. 
incontestability:    statutory  provisions,   §   3733e. 
incontestability:   what  parties  entitled  to  protection,  §  3733f. 
incontestability:   when  period  of  begins:   computation  of  time,  §  3733g. 
incontestability:  renewal  or  revival  of  policy:  reinstatement,  §  3733h. 
sufficient  defenses  to  action  on  premium  notes,  §  3734. 
which  are  not  good  to  actions  on  premium  notes  or  assessments,  §  3736. 
rcH'.oupment:    counterclaim,   §   3736. 
set-off,  §  3736. 

set-off  in  action  on  premium  notes,  §  3737. 
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DEFENSES— continued. 

to  action  by  mortgagee — tender,  §  3738. 

policy  to  cover  consignor's  interest,  §  3739. 

noncompliance  with   by-laws:    conditions   subsequent,   §   3740. 

election   to   repair,   §   3741. 

amount  of  loss  received  from  another  than  insurer — no  defense  in  action 
against   company,    §   3742. 

after  adjustment  of  loss,  §  3743. 

general  matters,   §  3744. 

proof  of  matters  in:   fire,  life  and  marine  riska,  §§   3776,  3777,   3779. 
See   Waiver   and   Estoppel. 
DEFICIENCY  IN  CAPITAL  of  company,   §   3590. 
DEFINITIONS.     See  Terms  and  Definitions. 
DE  JURE.     See  Corporation. 
DELAY  in  acting  on  application:    acceptance,   §   57. 

unreasonable:    retention    of    policy   by    applicant,    §    66i. 

in    executing   or    delivering   certilicates :    retention    of    certificates,    §    108e. 

in  date  of  sailing:    material  alteration  ox   risk:    reinsurance,   §   131c. 

caused  by  agent:   proofs  of  loss,  §  592. 

in  levying  assessments,  when  excusable,   §   1300. 

in  port  should  not  be  unreasonable  under  risk  "at  and  from,"  §  1494. 

of  voyage  temporarily:   continuance  of  risk,  §  1526. 

of   voyage   compelled  by  municipal   and   like   regulations:    continuance   of 
risks,   §   1527. 

of  voyage  by  ice :  inland  navigation :  termination  of  risk  on  goods,  §  1593. 

river  navigation :  trial  trips,  §  2404a. 

compulsory:  deviation:  superior  authority:  acts  of  crew,  etc.,  §§  2422,  2424 

of  voyage,  §  2760. 

by  breaking  of  machinery,  etc.:   chartered,  §   2783. 

in  making  abandonment.  §§  2961-2968. 

in  abandonment,   §  3018. 

in   rebuilding  or   repairs-    fire   risk,   §§   3161,   3162. 

in  repairing,  etc.,  affected  by  negotiations  for  settlement,  §  3162. 

unrea-sonable  in  rebuilding:    failure  to  complete:    defective  work.   §   3163. 

of    appraisers:     causing    failure    to    commence    action    within    time    lim'it. 
§  3220. 

in  furnishing  proofs  of  death,  note,  §§  3278,  3280. 

in   furnishing  proofs.     See  Limitation   Clauses. 

in  proofs  of  loss :  bankruptcy,  §  3289. 

in    settlement:    dissolution:    policyholders'    rights,    §    3595. 

in  voyage:  Marine  Insurance  Act.     Appdx.  C,  sec.  48. 

in  voyage:  excuses  for.     Appdx.  C,  sec.  49. 

See   Application;    Change   of   Vovage,   etc.;    Contract. 
DEL  CREDERE  AGENTS— §  622. 

right  of  action  on  payment  or  loss,  §  677. 
DELEGATl  S  NON  POTEST  DELEGARE,  ^  396. 

See  Power. 
DELIRIUM  TREMENS,  use  of  intoxicants,  §  2096,  aubd.    (d). 

inducing  acts  resulting  in   death,   §   2612. 

See   Intemperance. 
DELIVERY  of  policy  after  loss:   power  of  equity,  §  36. 

failure  to  deliver  policy:    parol   contract:    standard   policy,    §   3fta. 

never  actually  made,  §  62. 

not  made  as  agreed,  return  of  premiums.  §  1408. 

of  renewal  receipt,  agent's  agreement  to  renew,  §  1470. 

of  contract  not  made:  rescission  or  cancellation,  §  1636. 

of  assignment  life  policy,  §§  2326,  2332. 

to  assignee:   assignment:   marine  policy,  §  2353. 

of  policy:    action  to  compel,  §  3517. 

See  Contract:  Policy:  Risk:  Attachment,  etc.:  "Safelv  Landed" 
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DKMAXD  for  policy,  when  imiuressary.  ??  !>2. 

whoro  order  on  tliiril  party  for  pri'iiiiinn,  §   1143. 

or  notioe.  wlu>tlicr  noi-osisiiry,  on   prt'iniuni,  etc.,  notes,   §§   12*UM2US. 
DKMrnRAGK — detention   in   port:    damages,   §   3454. 
DKMIUKER.     See   I'leadings. 
•  D K P. \ RT"— warrant V  to:  marine,  §  2000. 
DEPAirrrRE— attachment  of  risk,  §  1405. 
"DEPEKDENTS"— who  are,  who  are  not,   §§   7C3a,   7l)3b. 

lieneliciary.  §§  7t>4.  773,  780. 

wlien  relation  terminated  by  marriage,  §  773c. 
DEPOSIT,  of  security  fund  of  the  state,  §§  327,  328. 
DEPOSIT  BONDS.     See  Bonds. 

See  Funds;  Statutes. 
DEPOSIT    IX    l'.ANI\.    bond   to   secure:    contract   to   indemnify    "assured"    for 

bank's  default  is  contract  of  insurance,   §   339c. 
DEPOSITION  OF  ]\[ACtISTRATE:    proofs  of  loss,   §   3303. 
DEPOSIT  NOTES — noncompliance  with  charter  no  defense  to  action  on,  ^  1311. 

See  Notes,  etc. 
DEPOSIT  PREMIUIM — right  of  mortgagee  to,   where  policy   assigned   him   as 
security,   §   1160. 

statutory  deposits  by  reinsured  with   state  treasurer:    recovery,  §    13Gb. 
DERAILiMENT — insurance  against  during  transportation  of  goods:  auto  truck, 

§   27.iOa. 
DESCENT    AND   DISTRIBUTION— note,    §    882. 
DESCENT  OF  TITLE  to  heirs— alie<iation,  §  2289. 
DESCRIPTION : 

1.  Parties  and  Subject-matter — Generally — Parol  Contract: 
name  ur  desijination  of  insured  or  insurer,  §§  44a,  44b. 
minds  of  j)arties  must  meet,  §  45. 

voyage.  §§  175,  2365. 

of  pro]iertv:   mistake  in:    risk  may  attach,   §   1445. 

of  parties,'  §  1689. 

of  property — general  lules,  §  1690. 

extent  of  interest  need  not  be  specifically  described,  §  1691. 
■    extent    of    interest:    carriers:    shipment:    consignee:    undivided    interest: 
assignee,  §  1692. 

extent  of  interest :   joint  owners :   jiarties,  §   1693. 

exeiutcr:   agent:   charterer,   §  1694. 

extent  of  interest:  mortgagor  and  moi'tgagee:   reinsvirer,  §  1695. 

goods  shipped  by  carriers:  owner's  interest  covered,  §  1696. 

specific   description,   how   far   exclusive:    tlie   terms   "including"   and   "con- 
sisting of,"   §   1697. 

specific  designation  of  interest  or  property  when  required,   §   1698. 

same :  particular  words  and  phrases,  §  1699. 

matters   of,    where    warranties,    §    1966. 

variance  in:  warrant}'  as  to  continuing  location:  other  buildings,  §  2080, 

national  character,  §  2129. 

of  jiroperty:    mistake:    equity,   §   2510. 

voyage :   failure  to  name  destination,  §  2573. 

extent  of  interest:   trustee:   tenant  by  curtesy:  administration:   goods  gen- 
erally:  "all  other  goods":    marine,  §   2710. 
See  Misdescription. 

2.  Property — Accounts:  Evidences  and  Seeurities  of  Property,  §  1705. 
advances:    advancements   by   charterer   and   master:    advances   on   freight, 

§  1706. 
"all  or  either":   "both  or  either,"  §  1707. 
"all  other  goods'" :    marine,   §  2710. 
alteration  and  repairs  of  property,   §  1708. 
bank  notes  and  bills   of  exchange,   §   1709. 
bottomry  and  respondentia.  §  1710. 
captor's  interest:  prize  of  war.  §  1711. 
cargo,   §   1712. 
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DESCRIPTION— continued. 

contingent  or  special  interest  in  property  of  others,   §   1713. 
contraband  of  war:  belligerent  and  neutral  property,  §  1714. 
curiosities:    scientific  cabinets  and  collections,   §  1715. 
equitable  interest  maj'  be  covered  by  tlie  term  "property,"  §  1716. 
freight  must  be  insured  eo  nomine,  §   1717. 

freight :    right   reserved  by  owner   and  vendor :   whether   such   interest  cov- 
ered by  insurance  on  freight,  §  1718. 
freight:   whether  charterer  maj'  insure  it  eo  nomine,  §§   17l!t-1722. 
freight:   designation  of  shipowner's  interest,  §  1723. 
freight:   other  interests,   §   1724. 
goods  shipped  by  carriers,  §  1696. 
goods,  wares  and  merchandise:   cargo,  §  1725. 
goods  laden  on  deck,  §  1726. 

goods,  wares  and  merchandises:    "in  trust  or  on  commission":   on  consign- 
ment, §  1727. 
clause   "in    trust    or    on    commission"    may    be    limited    and    controlled    by 

other  words  in  the  policy,  §  1728. 
goods,  etc.,   "sold  but  not  delivered":    "sold   but  not   removed,"   §   172!i. 
goods,  etc.,  "in  trust  or  on  commission":  on  storage:  where  policy  requires 

specific  declaration   or  separate  insurance,   §   1730. 
goods,  etc.,  where  policy  stipulates  specific  insurance  of  goods  "in  trusv." 

and  specifies  what  interest  these  words  cover,  §   1731. 
goods   or   merchandises:    shifting   and    successive   cargoes,    §    1732. 
goods  or  merchandises:   shifting  and  successive  goods:   after-acquired  prop- 
erty:   fire  risks,   §   1733. 
goods,  what  are  covered  may  be  determined  by  custom  between  the  parti<< 

§   1734. 
goods,  what  are  covered  may  be  determined  by  known  usage  of  a  particu- 
lar  place,   §    1735. 
goods  or  merchandises  to  be  described  by  indorsement:   approval  of  risks: 

goods  to  be  thereafter  declared  and  valued:    marine   risks,   §   1736. 
gunpowder:    marine,   §   1737. 
house   or  building:    dwelling   house,    §    1738. 

houses   and  buildings:    connected   structure   and  additions,    §    1739. 
household  furniture:    hotel  furniture,   §   1740. 
livestock:   marine  risks,  §  1741. 
locality  important  in  fire  risks,   §   1742. 
locality:    "contained  in,"   §   1743. 
locality   "contained   in"   connected   or   adjoining   buildings:    new  biiildines- 

substituted  for  old,  §   1744. 
locality:    "contained  in":   goods  in  different  parts   of  building,   §   1745. 
locality:    "contained    in":    removal    of    goods    from    a    specified"  location: 

permanent  removal,   §   1746. 
locality:  temporary  removal  of  property  from  a  specified  location,  §  1747. 
locality:  property  on  premises,  §  1748. 

locality:  premises  owned  and  occupied:   property  on  wharf,  §   1749. 
locality:    occupation    and    ownership    or    use    of    premises    acquired    subse- 
quently to   is^uing  policy,   §   1750. 
manufactories:    factories:   ni'Us,  §  175]. 

materials  not  included  in  "building":   unfinished  vessel,  §  1752. 
medals  and  models:   specific  description:    standard  policy,  §  1753. 
merchandise,  goods,  wares,  §§  1725,  1727-1736,  1774-1777. 
money,   specie,  bullion,   coin,   treasure,   jewels,   §   1754. 
outfits:    ships,    §    1765. 

painting:   patterns:   specific  description:   standard  policy,  §  1755. 
passage  money,  §  1756. 

]v  rs(mal  effects :    money,   jewelry,   etc. :    master's  effects,   §   1757. 
personal  property:   wearing  a])parcl :    master's  clotlies:    l)aggage,   §   1758. 
plate:    specific    description:    standard    policy,    g    1759. 
profits  and  commissions,  §   1760. 
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DESCRTPTl  ON— continued, 
"proiiert}',"  §  ]761. 

provisions   and   provender:    marine   risks,   §    1762. 

scioiitific  cabinets  and  collections  of  sculpture:   specific  description:   stand- 
ard policy,  §   17ti;i. 
ship,  §  1704. 
.-liipments,  ijii  lti!)2,  Ui!)6. 

ship's  stores  and  outfit:   what  ship  includes.  §  17G5. 
ship's  boat  or   launch;    §   1706. 

ships:   character  or  kind  of  vessel:    rating,   §   1767. 
ship's  name  important:    master's  name,   §   1768. 
ship  or   UKister.   or  name  of   ship,   change  of,   §   1769. 
ship's   enrolment    as  afl'ectin<-    validity    of   policy,    §    1770. 
ship  as  privateer  or  letter  of  marque,  §  1771. 
ship  or   ships,   §   1772. 
ship  or  ships:  right  to  apply  policy  in  case  of  difTerent  shipments  and  loss, 

§  1"73.  "  "  .      ^        .  , 

stock  of  goods,  etc.,  in  manufacturing:  stock  in  trade  of  mechanic:  fire  risk, 

§  1774. 
stock  in  trade:   goods  or  merchandise  for  sale:   fire  risks,  §   177.5. 
stock  in  trade:   s'tock  in  bu'lding:   owner  and  goods  of  others,  §  1776. 
stock  in  trade,  etc.,  may  cover  property  specifically  excluded,  or  the  keep- 
ing of  which  is  prohibited.  §  1777. 
wares   and  merciiandise.   §8   172;-),   1727-1736,   1774-1777. 
whaling  and   fishing  voyages:    outfits:    stores,   catchings,   etc.,    §   1778. 
DESER'l'ION — mariners'    wages    forfeited    for,    note,    §    1022, 
of  mariners  a  criminal  offense,  note,  §  1022. 
of  mariners:  barratry,  §  2744. 
mutiny:    abandonment,    §    3011. 

of  ship  by  crew  because  of  inability  to  extricate  her  from  peril,  §  3011. 
of  vessel  to  save  lives:    abandonment,   §   3011. 
DESIGNATION   OF  BENEFICIARIES.     See   Beneficiaries. 
"DETAINED  BY  ICE  or  tie  closing  of  navigation":  construction,  §  267. 
DETAINMENTS — clause  as  to:  marine  risks.  §§  2737,  2739. 

See   Detention. 
DETECTIVE — agent's   power   to   employ,    §   465. 

DETENTION — of  ship  by  government,  and  ship  earns  freight  in  return  voyage, 
no  loss,   §   1617. 
exception  of  loss  by,  §§  2687.  2688,  2690. 

See  Arrests,  etc.;    Danger;    Detainments. 
DEVESTED — insurable  interest  may  be,  by  alienation,  etc.,  §  904. 

w^here  insurable  interest  is,  and  partial  interest  remains,  §  904. 
DEVESTMENT  OF  INTEREST.     See  Insurable  Interest. 
DEVIATION.     See  Change  of  Voyage. 

DEVISEE:    where   wife   supports   children   does   not   terminate   policy   for   her 
benefit,  §  1052. 
charge  created  by  will:    encumbrance,   §   2036. 
"DEVISEES"  as  beneficiaries,  §§  774,  802. 
"devisees  or  heirs  at  law,"  S  774. 

or  in  case  of  their  prior  death  to   "legal  heirs  or   devisees   of  certificate 
holder":    beneficiaries,   g   775. 
DEVISEES — analogy  to:  insurance  in  joint  tenancy,  §  874. 
DIAGRAM,   evidence,   §    3824. 

DILATATION  OF  HEART— death  due  to  lifting  heavy  weights,  §  2883. 
DILIGENCE — of   agent  in   obtaining  knowledge:    forfeiture,   §    545. 

degree  of,   required   to   communic'ate   information:    concealment,    §   650. 
required  of  assured  to  obtain   information:    concealment,    §    1823. 
due:   accident  policy,  §  2846,  see  §§  2624,  2626,  2027. 
what  is  reasonable,  question  of  fact.     Appdx.  C,  sec.  88. 
DIRECTORS — classification  of  risks  by:   insuring  property  in  one  class  ))elong- 
ing  to  another  class,  note,  §  34. 
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DIRECTORS— continued. 

fraud  of:   action:   reinsurance,  §  136a. 

knowledge:  when  obtained  in  official  capacity— time  of  obtaining,  §  404. 
in  statute  includes  trustees,  etc.,  note,  §  404. 
include   whom,   note,    §    404. 
liability  to  assured,  §  683. 

mutual   assessment  company:    liability  of,   §   683. 
solely  authorized  to  make   assessments — courts   cannot  make,   §   12/3. 
neglect  to  pay  assessment  to  society,  §  1278. 
meeting  called  by  president  may  levy  assessment,  §  1292. 
when  they  must  levy  assessment,  §  1292. 

one  absent  when  assessment  made  does  not  invalidate,   §  1292. 
regular  meeting,  notice  of  intention  to  assess  not  necessary  for,  §  1293. 
cannot  delegate  power  to  assess:    exceptions  to  rule,  §§   1294,  1295. 
assessment  by  illegally  elected  board,  §  1296. 
mutual   company,  cancellation  by  authority  of,   §   1643. 
liability  for  fraud  inducing  contract,  §  3480. 
joinder  of  as  defendants:   statute,  §  3646. 
director  of  Bureau  of  War  Risks   Insurance,   Appdx.   A. 

See  Agent. 
DISABILITY — or  sickness:   benefits  payable  in  case  of:    insanity  of  member, 
§  867. 
accident,   §  2870. 

loss  of  foot  or  feet,  eye  or  eyes,  §  3034. 
permanent:   war  risk  insurance.  Appdx.  A. 

from  personal  injury   or  disease:   war   risk   insurance:    commissioned   offi- 
cers, enlisted  men, 'and  members  of  army  or  navy  nurse  corps.    Appdx.  A. 
See  Total  Loss  and  Total  Disability. 
DISABILITY  BENEFITS — power  of  subordinate  lodge  to  reject  claim,  §  3346, 

See  Total  Disability,  §§  3031-3035. 
DISAPPEARANCE — of  insured:  presumption  of  death:  evidence,  §  3272. 

when  proofs  of  death  to  be  filed,  §  3280,  subd.    (b). 
DISASTER — common  disaster:   beneficiary  and  assured,   §  832. 
"DISBURSEI^lIiNT"  POLICY — actual  or  constructive  total  loss  paid  by  insur- 
ers:  clause  construed,  §  2937a. 
conflicting  stipulations:    rider:    50  per  cent  rule,  §   3064a. 
"DISBURSEMENTS"    where    interest    insured    is    disbursements,    not    passage 
money,   §   1021a. 
policy  on  and  on  ship:  warranted  uninsured,  §  2099. 
not  covered  by  "hull  and  machinery,"  §  2784. 
by    shipowner:    repairs,    §    3109. 
of  master:    general  average,   §   3442. 
DISCHARGE  of  part  of  cargo  as  affecting  termination  of  risk,  note,  §  1524. 
of  bulk  of  cargo  at  first  port  of  discharge  risk  ends,  §  1532. 
port  of.  not  synonymous   with  port  of  arrival,  note,   §   1547. 
ports  of:  revisiting  or  returning:  deviation,  §  2384. 

See  Port. 
DISCHARGING  small  part  of  cargo  at  port  other  than  of  original  destination, 
§  1536. 
and  reshipping  cargo,  to  make  vessel  seaworthy,  etc.;   attachment  of  risk, 
§  1584. 
DISCLOSURE.     See  Concealment;    Representations. 
DISCOVERY — of  ship's  papers,  note,  §  I. 

bill  of,   §  3694. 
DISCRETION — where  agent's  orders  vest  him  with,  §  667. 
DISCiilMlNATION  between  insurants  of  same  class,  §  177. 
between  citizens  in  equal  standing,  etc.,  §§  327,  335j. 
classification  of  members,  §  350b. 
by-laws  nuist  not  be  unrea.soiiable,  §  370. 
classification  of  risk,  change,  etc  in  by-laws,  §  380e. 
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DTSCRIAIINATION — continuod. 

;\s  to  rates  of  preiiiiimi:  rebate  of  premium:  §§  J091-1092i. 

as  to  rate:   return  of  preniiuni,  §  1408e. 

See  PriMiiiums. 
DISCRIlVrnsrATION  in  EATES.     See  Statute. 
DISlWSK — insurance   a,<i::iinst:    statutes   as   to,    §   x. 

I'linooahnent  as  to,  ij  1849. 

warnuity  relating  to:   noiuliselosure,  §§  1848,  1849,  1972. 

ooneealnient  in  relation  to,  §  1849. 

statements  as  to.  §  2003. 

definition  of.  §  200.3. 

previous  sickness  or  disease,  §  2009. 

of  the  brain,  S  2009. 

latent :   knowledge  of  assured,  §  2010. 

serious  disease  includes  heart  disease,  §  2070. 

superinduced  by  intemperance  and  resulting  in  death,  §  2G12. 

death  by:   excepted,  accident  risk,  §  2628. 

deatli  superinduced  by  other  causes,  g  2629. 

pre-existing:    disease    and    accidental    injury    concurring,    §    2629a. 

death  from,  as  primary,  secondary  or  final  cause,  §  2629b. 

suicide,  g  2657. 

following  as  a  "secondary  cause  arising  within  the  system."  §  2878. 

causing  death  "directly  or  jointly  with  such  accidental  injury,"  §  2879. 

where  death  is  not  by,  but  from  accident,  §  2879a. 

and  not  accident  as  cause  of  deatli,  §  2880. 

notice  of,  §  3333a. 

evidence,  §  3772. 

contracted  by  commissioned  officer,  enlisted  man,  or  member  of  army  or 
navy  nurse  corps:   war  risk  insurance,  Appdx.  A. 

See  Particular  Representations  and  Warranties. 
DISIXFECTED— stopping  to  be:   loss,  §  2694. 
DISMISSAL  OF  ACTION.     See  Practice. 
DISORDEPxLY  HOUSE.     See  House  of  111  Fame. 
DISPENSARY,  treatment  in;   representations  as  to,  §  2070. 
DISSEISOR'S  INSURABLE  INTEREST,  §  992. 
DISSOLUTION.     See  Bankruptcy;  etc.:  Receiver. 

DISSOLUTION  OF  PARTNERSHIP— eflfect  on  risk,  §§  2280,  2281,  2293-2295. 
DISTRIBUTION  of  reserve  fund  on  dissolution  corporation,  §  1455. 

of  funds:  action  for,  §  3598. 
DISTRICT.     See  Island. 
DISTRICT  COURTS.     See  Courts. 
DIVERSE  CITIZENSHIP— jurisdiction,  §  3495. 

removal  suits,  §  3498. 
DIVIDEND— tontine   insurance,   §   11.  v        o  oa^ 

apportionment  when  not  so  as  to  bind  beneficiary:  tontine  policy,  §  864. 

passes  by  valid  assignment  of  policy,  §  1166. 

or  i>rofits:   payment  premium  by,  §  1166. 

declared  from  profits:  when  subject  to  reclamation,  §  1166. 

or  profits:   payment  by  of  notes  or  interest  thereon,  §  1235. 

earned:   misrepresentations  as  to,  §  2000a. 

surplus:  right  to,  §  3488e. 

declared  before  insolvency,  §  3597. 
DIVISIBILITY  OF   RISK  OR   CONTRACT— reinsurance :    when  risks  not  sep- 
arate, §  127a. 
premium  returnable,  §  1421. 
goods  partly  landed,  §  1591. 
notice  of  cancellation,  §  1665b. 
entire  or  severable  contract:   representations  false  as  to  part  of  property, 

§  1931. 
separate  valuation:   marine  risk,  §§  2705-2709. 
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DIVISIBILITY  OF  PJSK  OR  CONTRACT— continued, 
advances  against  bottomry  draft,  §  2733. 
abandonment,  §§  2914,  2915. 

See  Severable  Risk. 
DIVORCE— "wife"  or  "widow"  as  beneficiary,  §§  817,  818. 

effect  of:  beneficiaries,  §  817a. 

effect  of:  wife:  insurable  interest,  §  1055c. 
DOCK.     See  Wharf. 
DOCKA(iE— adjustment,  §  3082. 

adjustment:    one  third  new,   §   3082. 

port  of  refvige  expenses,  §  3112. 

expense  of:   general  average,  §  3427. 
"DOCUMENTARY  EVIDENCE"— proofs  of  loss,  §  3337. 
DOCUMENTS— as  part  of  contract,  §  191. 

papers,  etc..  required:   neutrality,  §  2127. 

character  of:    national  character,  §  2128. 

See   Ship's  Papers. 
DOG.  policy  on,  §  2734a. 

when  death  from  bite  of,  is  accident  and  not  disease,  §  2879a, 
DOMESTIC  ANIilALS — live  stock  insurance,  §  x. 

See  Live   Stock. 
DOMESTIC  EMBARGO— §  2674. 
DO:\rTCIL— alien  enemies,  §§  294-296. 

war:   residence  with  intent  to  return,  §  296. 

change  of:   war,  g  297. 

who  is  a  neutral,  §  2124.  ,  o  o-no 

of  assio-nment:   promissory  notes  in  other  states:  receiver,  §  .3093. 
DOMICILED  ALIEN  trading  with  enemies  of  mother  country.  §  2682. 
DONATIO  INTER  VIVOS  devests  insurable  interest.    -  904. 
DONOR'S  insurable  interest,  §  921.  .      ,       .     .     , 

DOUBLE  INDEMNITY  Avhere  beneficiary  also  insured:   original  principal  sum, 
§  2871a. 

"beneficiarv-  supplement,"  §  2871a. 
"DOUBLE  TNDE:^1NITY  INSURANCE,"  age  of  beneficiary,  §  1992g. 
DOUBLE  INSURANCE  distinguished  from  reinsurance,  §  112. 

rebuilding,  etc.,  by  one:    dama/^es  against  others,  §  3166. 

demand  for  arbitration,  §  3245. 

pro  rata  clause:  rights  and  remedies,  §  3472. 

parties  defendant,  §  3649. 

Marine  Insurance  Act,  Appdx.  C,  subd.  32. 

See  Other  or  Double  Insurance. 
DOWER  INTEREST  insurable  interest,  §  10.")6. 

recovery,  limited  to  extent  thereof,  §  1056. 

and  title:  wariaaty,  §  2037. 

as  affecting  rebuilding,  etc.,  §  3171. 
DRAFTS— payment  of  premium,  §§  SOa,  1144. 

negotiation  of:   agency:  custom,  etc.,  §  453. 

power  of  agent  to  make  and  bind  insurer,  §  465. 
DRAWEE— bill  of  exchange:  insurable  inter 'st,  §  939. 
DRAWINGS  and  specifications  of  architect   as  part  of  contract,  §  191. 
DROWNING— death  by,  excepted:  presumptions,  §  2630a. 

proximate  cause,  §  2833. 

proximate  cause  of  death,  §  2880. 

death  by,  §  2881. 

See  Asphyxiation. 
DRUGS,  by-laws  prohibiting  use  of:   cliange  of,  §  379f. 

using,  to  produce  abortion:   death:   proximate  cause,  §  2833. 

use  of.     See  Excepted  Risks  and  Losses. 
"DRU.MMER  FIX»ATER"  POLICY   defined:   when  risk  suspended,   g   l.)7b. 
DRUNKARD— when  one  is,  note,  §  2096. 
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DRUNK KNNESS,  teniix-rate  habits:   uso  of  intoxieating  liquors.  §  2096. 

of  assiirnor  when  policy  assijined:   rijjht  of  action,  §  2;^0(i. 

a  criniiual  act  under  Indiana  statute:   violatiufz;  hiw,  ^  '2()10. 

See  lnt<>mperance:    Intoxication;    Particular    Representations. 
DRY  DOCK,  placing  vessel  in,  without  maritime  necessity:   deviation,  §  2390a. 
DRYING  CARUO— expense  of,  §  30!)!). 

DUE  DILIGENCE— accident  policy.  §  2846.     See  §§  2624,  2026,  2027. 
DUELING  OR  FIGHTING— §  20i!). 
DUES— note,  §  882. 

prepayment  of,  during  life  or  good  health,  §  108g. 

contract  to  return,  §  o50f. 

increa>ing  dues,  or  reducing  amount  payable,  §  380c. 

differ  from  mortuary  assessments,  §  1248. 

validity  of  provisions  as  to,  §  1249. 

"in  arrears,"  death  wliile,  §  1283. 

nonpayment  of,  not  waived  by  dcnumd  for  proofs  of  loss,  §  3368. 
See  Assessments;  Notice. 
DUNNAGE— warranty,  §  2006. 
DUODENITIS— death:   accident.  S  2883. 
"DUPLICATE"    POLICY   fraudulently    issued:    no   liability   exists    for   assoss- 

ment,  §  1304. 
DURATION  OF  RISK  necessary  to  contract,  §  43. 

See  Risk. 
DUTIES— stamp  duty:  time  policy,  §  33. 

extraordinary  on'  goods  in  port:   damages,  §  3456. 

on  goods  stored  under  tariff:   damages,  §  34.56. 

See  Stamp. 

of  agent  to  use  telegraph,  §  650. 

of  agents — generally,  §  655. 

of  insurer's  agents — generally.   §  656. 

of  agent  of  insured — generally,  S  057. 

of  agent  to  inform  principal,  §  658. 

to  insure:   agent,  §  669. 

of  agent  as  to  premium,  §  672. 

as  to  subagent  of  agent,  §  673. 

of  agent  to  effect  other  insurance  in  case  of  insurer's  insolvency,  §  675. 

and  liability  as  to  payment  of  loss:  agent,  §  677. 

of  insured  in  case  of  fire.  §§  2811-2813. 
DUTY  TO  PRESERVE   PROPERTY.     See  Preser\ation  of  Property:   Sue  and 

Labor  Clause. 
DWELLING-HOUSE,  description,  §  1738. 

use  and  occupation,  §  2103. 
DYNAMITE,  specially  prohibited  articles,  §  2202. 
DYNAMITE  EXPLOSIONS,  excepted  risks  and  losses,  §  2582b. 

See  Explosion. 
DYNAMOS  AND  ELECTRICAL  MACHINERY:  fire,  §  2761. 
EARNINGS  OF  ANOTHER— insurable  interest  in:  life,  §  1060. 
EARTHQUAKE,    termination    of    agency    by    destruction    of    subject-matter, 
§  719a. 

causing  fire  or  conflagration:   proximate  and  remote  cause,  §  2833a. 
See  Excepted  Risks  and  Losses. 
EASEMENT— interest  and  title:  warranty,  §  2038. 

in  party  wall:  insurable  interest,  §  !)94a. 
ELECTION  of  right  to  jjaid-up  policy,  §5^  1184r-118.6. 

to  refund  premium  or  pay  insurance:  waiver,  §  1397a. 

to  repair  or  rebuild:  effect  of,  §  3158. 
ELECTION  OF  PORTS— geographical  order,  §  1525. 
ELECTRICAL  LIGHTING— fire,  §  2761. 
ELECTRICAL  MACHINERY  and  fixtures:  fire,  §  2761. 
ELECTRICITY.     See  Lightning,   §  2790. 
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ELEVATOR  insurance  is  accident  insurance,  §  8. 

insurance:  who  legal  and  who  beneficial  owner,  note,  §  9a. 

insurance   on   "use   and   occupancy''   of,  when   not   contract   of   indemnitj", 

§  27k. 
policy  defined,  note,  §  2803. 
when  person  is  a  passenger  in,  §  2876c. 
policy  parties  to  action,  §  36581. 
EMBARGO — when  assured  not  charged  with  knowledge  of,  g  1484. 
detention  by,  attachment  of  risk,  §  1484. 
liability  for  loss  in  case  of,  §  1484. 
eflect  upon  valid  contract,  §  2523. 
act  passed  after  vessel  has  sailed,  §  2528. 
contract  of  indemnity  against,  valid,  §  2544. 
eflect  of  violation  of,  §  2545. 

within  clause  as  to  "arrests,  restraints."'  etc.,  §  2737. 
what  constitutes,  §§  2762-2765. 
apprehension  of:   marine,  g§  2776,  2777.  2778. 
abandonment,  §  2996. 

wages,  etc.,  of  master  and  crew  during:  general  average,  §  3442. 
See  Prohibited. 
EMBEZZLED    MONEY— insurance    procured    with    by    consent    of    copartner; 

evidence,  §  3834. 
EMBEZZLEMENT  denned,  note,  §  12. 
indictment  of  agent  for,  §  707a. 
guaranty  against,  accounts  settled  monthly,  §  1990. 
of  master  and  crew:   barratry,  §  2742. 
employee's  fidelity,   §   2766.  '  See   Fidelity  Guaranty, 
under  guaranty  insurance,  §  2766. 
shipowner's  liability  for,  §  2815,  note. 
EMERGENCY — right  of  agent  to  effect  policy  in  case  of,  §  620. 
EMPLOYEE— delivery  to  of  tidelity  bond,  §  102. 

as   parties   under  emplovcrs   liability  and  tidelity  or  guaranty  insurance, 

§  307e. 
contracts  to  compensate  unemployed,  §  338e. 

insurable  interest  in  life:  employer's  liability  insurance,  §  1057a. 
employer  entitled  to  premiums  paid  by  him  on  employee  insurance,  §  1148. 
representations  as  to  duties  or  position,  §  2002a,  subd.   (n). 
obligation  to  inform  himself  as  to  rules  of  employment,  §  2623. 
fidelity  of,  §  2766.     See  Fidelity  Guaranty. 

personal  injury  to:  liability  for  losses  paid,  §  2800.     See  Employer's  Lia- 
bility., 
negligence  of,  §§  2840,  2843. 
accidents  to  in  employment,  etc.,   §   2869. 
fidelity  guaranty:    subrogation,   §    3575. 

See  Employer's  Liability  Insurance;    Fidelity  Guaranty;   Railroad 

Employees;   "Workmen's  Collective  Policy." 

EMPLOYEES'  BENEFIT  AND  RELIEF  ASSOCIATION:   contract  not  oae  of 

indemnity,  §  27n. 
EMPLOYEES'  FIDELITY.     See  Fidelity  Guaranty. 
EMPLOYER,  order  on:  payment  of  premium,  g  1143. 

entitled  to  premiums  paid  on  policy  on  employee's  life,  §  1148. 
guaranty  against  embezzlement:   accounts  settled  monthly,  §  1990. 
rules  and  regulations  of  common  carriers,  §  2623. 
indemnity   for  losses  paid  for   injuries  to   employees  and  others,   §§  2S0(», 

2803. 
prior  dishonest  acts:   evidence,  §  3793. 

See   Employer's   Liability  Insurance;    Fidelity  Guaranty;   •'Work- 
men's Collective  Policy":  Workmen's  Compensation. 
EMPLOYERS'   LIABILITY,  principle  of,   in  connection   with  workmen's  com- 
pensation, §  viib. 
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EMPLOY KUiS'  JJAlUl.l  rV— lontiiuiod. 

constitutional  anuMuhiiont  of  Nov.  4,  1913,  N.  Y.,  note,  §  viib. 

history  of,  Ji  viiib. 

guaranty,  note,  Ji  viiib. 

insurance  statutes  as  to,  §  x. 

insurance   principle   of,   in   connection   with   workmen's  compensation,   etc., 

insurances,  g  7d. 
defined,  §  Da. 

premium  based  upon  what,  §§  9a,  1088b. 
classilication  of  what  is  covered,  §  Ha. 
statute:   mutual  beneiit  insiu-ance  under,  note,  §  9a. 
insurance:   tiiat   contract  is  one  of  indemnitj',  §  27a. 
whether  contract  one  of  imk-'ninity  or  liability  or  both,  §§  27b-27c. 
insurance:    when    contract    incomplete:    negotiations   with    insurance   agent 

through  mail,  Ji  ()2a. 
insurance:   signing,  §  178. 
insurance,  rule  of  construction  as  to,  §  206c. 

or  indemnity  policy,  rule  of  construction  against  forfeiture  applies,  §  220b. 
rule  of  construction  in  favor  of  assured.  §§  221b,  222b. 
rule  contra   proferentem.   SS  222a,  222b. 
insurance:   employees  as  parties  to  contract,  §  307e. 
or  imlcmnity  insurance  is  insurance,  §  337e. 
insurable  interest   in  eiiii)loyee"s  life,  §  1057a. 
insurance  rate  of  I'remium,  §  1088a. 

insurance:  premium  based  on  "trafhe  earnings":   parol  evidence,  §  1088b. 
insurance:   assignment  of,  §  2349b. 
injuries  for  making  extraordinary  repairs,  §  2632a. 
violation  of  law,  i?  2632b. 
violation  of  law:    waiver.  §  2632b. 

personal   injuries   to   employees:    against  liability  or   for  losses   paid:    em- 
ployer's liability,  §  2800. 
preliminary  statement,  §  2800,  subd.  (a). 
general  proposition,  §  2800.  subd.   (b). 
liability  or  loss:   generally,  §  2800,  subd.   (c). 
injuries,  risks,  or  losses  covered:  nature  of  employment:  operation  of 

assured's  business:  premises  of  assured,  §  2800,  subd.  (d). 
injuries,   risks   or   losses   not   covered:    nature   of   employment:    opera- 
tion of  assiued's  business:   premises  of  assured,  §  2800,  subd.   (e). 
risks  assiuned  by  second  insurer:   reinsurance,  §  2800,  subd.   (f). 
when    liability   attaches   or   right    of    action    against   assurer   accrues, 

§  2800,  subd.  (g). 
stipulation    that    assurer    defend    accident    or    injury    actions    or    suits 

against  assured:   valid,  not  champertous,  §  2800,  subd.  (h). 
right  of  assurer  to  defend  such  actions  or  suits,  §  2800,  subd.  (i). 
efl'ect  of  defense  by  insurer  of  such  actions  or  suits:  waiver:  estoppel, 

§  2800,  subd.   (j*). 
assurer's  refusal  or  neglect  to  defend  such  actions  or  suits,   §   2800, 

subd.   (k). 
where   assurer   undertakes   such   defense   and   surrenders   or   abandons 

it  or  withdraws  therefrom,  §  2800,  subd.   (1). 
where   assurer    fails   to   exercise   reasonable    care   in    conducting   such 

defense:    negligence,  §  2800,  subd.    (ni). 
indemnity    against    loss    or    damages    and   indemnity    against    liability 
distinguished:   effect  as  to  payment  of  judgment  or  loss  in  suit  or 
claim  against  insured,  §  2800,  subd.  (n). 
payment    of    such    judgment    or    loss    as    condition    precedent    or    ])re- 

requisite  to  recovery,  §  2800,  subd.  (oi. 
payment  with  borrowed  money,  §  2800,  subd.   (p). 
payment   by   note   or   check:    notes   of   insolvent   or   receiver,   §   2800, 
subd.  (q). 
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EMPLOYERS'  LIABILITY— continued. 

payment  by   xeudee  under  bankrupt  estate  sale:   trustee  suffers  loss, 

§  2800,  subd.  (r). 
waiver  or  estoppel,  §  2800,  subd.   (s). 
insolvency  of  assurer  or  assured,  §  2800,  subd.  (t). 
final   judgment:    '•court   of   last   resort":    effect    and   conclusiveness   of 

judgment,  ?  2800.  subd.   (u). 
judgment:   collateral  attack:   fraud  and  collusion,  §  2800,  subd.   (v). 
judgment   or  payment:    wbether  analogous  to   proof   of   loss,   §   2800, 

subd.   (w). 
action  by  assurer  against  third  persons  whose  negligence  caused  em- 
ployee's injury,  §  2800,  subd.   (x). 
pleadings,  §  2800,  subd.  (y). 
time  limitation  for  suing:  clause  valid,  §  3181. 
when  time:   limitation  for  suing  void,  §  3184. 
time  limitation  for  suing,  §  3207. 

denial  of  liability:  waiver:  time  limitation  for  suing,  §  3212. 
contractual  limitations   for   suing,   §   3224,   subd.    (1). 
"full  particulars"  of  accident,  §  3335a. 
or  indemnity  insurance:   notice  and  proofs,  §  333.5a. 
disclaimer  of  all  liability  as  waiver,  note,  §  3373. 
or   indemnity    policy:    waiver   of   immediate   written    notice:    requirement 

that  insurer  defend,  §  3390. 
garnishment  of  judgment,  §  3476a. 
insurance:  right  of  subrogation,  §  3579b. 
evidence,  §  3834a. 

or  indemnity  insurance:   parties  to  action,  §§  3658a-3658k. 
See    Adjustment.    Damages,    etc.;    Personal    Injuries    to    Persons    not 
Employees    (under   Risks   and   Losses,   §   2803). 
EMPLOY"^MEXT  of  child  in  violation  of  law,  note,  §  9a. 

See  Occupation. 
E:^IPL0YMEXT  of  ship  limited  by  policy,  §  2401. 
ENCUMBRAXCES:   agent "s  misrepresentations,  §  496. 
waiver:   agent's  powers  as  to,  §§  563,  563a,  564. 
abandonment,  §  2980. 
statement   of:    proofs  of  loss,   §  3301. 
fraud  and  false  swearing,  §  3339. 

See  Alienation:  Particular  Representations  and  Warranties. 
EXDO\VMEXT  insurance :  increase  of,  note,  §  vii. 
insurance  defined,  S  10. 

insurance:   participating  tontine  endowment  policy,  note,  §  10. 
when  policy  is  not,  but  is  industrial  or  accident  insurance,  note,  §  10. 
pure  endowment  and  annuity  contracts,  §  336f. 
policy:  wife's  interest,  §  809b. 
policy:   assignment  of:  wife  as  beneficiary,  §  840. 
policy:  nonforfeiture:  statutes,  §  1193. 
policy:  effect  of  incorporating  statute.  §  1193. 

policy,  condition  as  to  payment  interest  on  notes  by  dividends,  §  1235. 
fund' wrongfully  reduced,  "return  of  premiums,  §  1408. 
fund  reduced  bv  company:  right  to  rescind,  §  1644. 

benefit   association,  right  of  member  to   end  contract  and  have  fund  dis- 
tributed,   S    16.-)0.  1  .  O    OC1Q 

insurance  by  beneficiary  association:   when  ultima  vires,  §  2518. 

policies:   wlicn  liolders  are  not  creditors,  §  3597. 

policies:   payment:  holders  of  certificates:   insolvency,  §  3597. 

fund  used  by  new  company,  formed  after  license  refused,  §  3598. 
EXDOWMEXT  ASSOCIATION.     See  Association. 
ENDOWMENT  RANK.     See  Lodge. 
ENEMY — ^propertv  of:   insurance  on,  §§  282-284. 

trading  witli:'  mistake  or  ignorance  no  excuse,  §  285. 

defense  of  alien  enemy,  §  286. 
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country  of:   rijrht  of  citizen  to  briii','  iiroporty  from.  §  292. 

country  of:   wliat  is.  ij!^  "inS,  2M'). 

alien  enemy:   intention  to  subssequently  wage  war,  §  299a. 

status   of    alien    enemy:    ]io\ver    of    jiovernment   over:    Acts   of   Congress: 
elVeet  of  war  declaration,  §  299b. 

trade  with:  prior  valid  cliaiacter  of  cargo,  §  2547. 

trade  with:   absence  of  intent  to  violate  law  no  excuse,  §  2559. 

common  to  allied  powers:  trade  with  by  subject  of  one,  S  2564. 

power  of  government  to  determine  what  are  hostile  relations,  §  2565. 

forces   of,    occupying   port:    trade   with    port,    §   2565. 

fraudulent  collusion  with:   barratry,  fj  2742. 

burning  ship  to  save  it  from,  tj  28,")1. 

See  Alien  Enemies;   British  Orders  in  Council;   Trading  with 
the   Enemy. 
ENEMY  MAIL  SHIPS,  liable  to  capture,  note,  §  2748. 
ENGINEER.     See  Locomotive  Engineer. 
ENGINES  of  steamer:   seaworthiness,  §  21G1. 

or  machinery  breaking  down:   liability  for  loss  of  time:   chartered  freight, 
§  2783. 

of  ship:  refloating  or  driving  ship  on  ground:  general  average,  §  3424. 

See  Boilers. 
ENGLAND,  commercial  law  of.     See  laws  incorporated  in,  §  i. 

illegal  insurances  in',  §  iv. 

statutes  in,  §  iv.     See  Statutes. 

mutual  insurance  clubs  in,  §  v. 

marine  insurance  act  of,  §  i,  Appdx.  C. 

workmen's  compensation  act  of,  grants  complete  indemnity,  §  27(1. 

workmen's  compensation  act  of:   insurance  risk.  §  2825a. 
ENGLISH  FORM  OF  MEMORANDUM  CLAUSE— §  2696,  Appdx.  C,  Sched.  L 
ENGLISH  STATUTES.     See  England;  Statutes. 
ENROLLMENT  OF  SHIP  as  affecting  validity  of  policy,  §  1770. 
ENTIRETY,  estate  by:   insurable   interest,   §,104Sa. 

whether  life  contract  entire  or  from  year  to  year,  §  1102. 

of  risk,  attachment  and  duration  of:   marine,  §   1513. 

premiums  as  determining  whether  risk  entire  or  severable,  §  1513. 

of  risk:  goods  partly  landed,  §  1591. 

of  contract  or  freight,  outward  or  homeward  freight,  §  1627. 

of  contract:   representations  false  as  to  part  of  property,  §  1931. 

of  voyage:    seaworthiness,  §  2171. 

of  contract  whether  contract  divisible  or  entire:  statutes:   other  insurance, 
§  2473a. 

of  contract:  separate  valuation:  marine  risk,  §§  2705-2709. 

of  contract:  advances  against  bottomry  draft,  §  2733. 

of  contract:   abandonment,  §§  2913,  2915. 

of  cargo:  recovery:  separate  articles,  §  3454. 

of  risk.     See  Risk. 

See  Contract;   Divisibility  of  Risk,  etc.:    Premium;   Voyage, 
ENTRIES.     See  Binding  Book;  Register;  Shipments. 
EPIDE]\nC,  within  clause  as  to  arrests,  etc.,  §  2737. 
EPILEPTIC  FITS  and  drowning,  §  2881. 

death  from,   §  2866. 

See  Fits. 
EQUIPMENT  OF  VESSEI^-seaworthiness,  §  2160,  note. 
EQUITABLE  ASSIGNMENT  by  beneficiary,  §  837a. 

to  wife,  when  there  is,  §  1148. 

fire  policy,  §  2311. 

life  policy,  §  2326g. 
EQUITABLE    ESTOPPELS— doctrine    of,    applicable    to    relief    department   of 
railroad,   §  34. 

to  set  up  oral  contract  to  renew,  §  41c. 
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application:  agent's  mistakes,  etc.,  §  472. 

doctrine  of,  §  533. 

See  Estoppel. 
EQUITABLE  INTEREST  may  be  covered  by  the  term  "property,"  §  1716, 

representation,  §  2039. 

of  assignee  of  life  polic}'.  §  2326. 
EQUITABLE  LIEX  of  wife  on  policy  as  security,  §  812. 

of  assignee  holding  as  collateral,  §  2315. 

by  mortgagee  on  insurance  money,  §  3523. 
EQUITABLE  EIGHTS  OF  WIFE  by  assignment,  as  against  creditors,  §  2343. 
EQUITABLE  TITLE— insurable  interest,  §  896. 

must  it  be  disclosed,  §§  1822,  1859. 

transfer  of:  alienation,  §  2275b. 

of  real  estate:  receiver,  §  3593. 
EQUITIES — designation  of  beneficiaries:   specified  classes,  §  728. 

of  widow  as  afiecting  rebuilding,  etc.,  g  3171. 

under  carrier's  contract:    subrogation,   §  3547. 
EQUITY — conditions  pret-edent  must  be  performed,  §  70. 

cliange  of  beneficiary,  §  746d. 

mortgage  only  valid  in:  mortgagee's  insurable  interest,  §  1032. 

of  redemption:    sale  of:   alienation,  §  2275. 

doctrine  of  contribution  founded  in,  §  3406. 
EQUITY  JURISDICTION  AND  REMEDIES,  right  to  accounting  in,  of  holder 
of  matured  tontine  dividend  policy,  note,  §  11. 

tontine  policy  accounting,  when  unnecessary,  note,  §  11. 

when  remedy  not  in,  but  at  law:  right  to  have  policy  issued,  §  31c. 

may  compel  execution  of  contract,  §  36. 

remedy  not  in,  but  at  law  where  "workmen's  collective  policy"  not  issued : 
parol  contract,  §  38. 

specific  enforcement  parol  agreement,  §  38. 

power  to  compel  delivery  of  policy  after  loss,  §  38. 

will  not  decree  damages  where  it  refuses  specific  performance:   parol  con- 
tract, §  41c. 

suit  in,  lies  to  compel  specific  performance  of  agreement  to  reinsure,  §  41e. 

evidence  of  binding  slip  or  application,  §  60. 

specific  enforcement  agreement  to  insure  evidenced  by  receipt  for  premium, 
§  86. 

enforcement  contract  reinsurance,  §  115. 

bill  for  enforcement  of  trust:  reinsurance,  §  135a. 

accounting:  tontine  policy,  §§  309,  3518. 

may  decree  dissolution  of  mutual  benefit  society,  note,  §  327. 

reformation  of  policy  for  agent's  mistakes,  etc.,  §§  472,  716. 

mistake  of  facts:   representations:   reformation  of  policy,  §  472. 

reformation  of  policy  to  conform  with  actual  contract,  §  517. 

will  not  relieve  from  forfeiture  to  pay  premium  on  day  stipulated,  §  1104. 

remedy  where  contract  wrongfully  terminated,  §  1659. 

cancellation  after  policy  has  become  void  or  inoperative,  §  1664. 

jurisdiction  to  cancel  policy,  §  1664. 

wlien  it  will  rescind  or  cancel,  §§  1674,  1676. 

may  rescind  cancellation  made  by  mistake,  §  1677. 

cancelation  after  loss  or  death,  §§  1678,  1680. 

reformation:  bill  for:  limitation  clause  as  to  suing,  §  3222. 

refusal  to  levy  assessment,  §  3474. 

reformation  of  contract :   admiralty,  §  3500. 

jurisdiction  of  equity,  §  3508. 

multiplicity  of  suits:  several  insurers,  §  3508a. 

multiplicity    of    suits:    suit    by   receiver   of   insolvent   insurance   company, 
§  3508b. 

fraud  and  misrepresentation,  §  3508c. 

reformation  or  cancellation  of  policv  after  loss  or  death,  §  3514a. 
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revival  or  roistoration  of  iioiicy,  Ji  ;{r)14b. 

onfoneiMont  of  rights  under  mutual  benefit  certilieates,  §  3519a. 

reformation  of  jmlicy,  S  :\M{). 

mistake  in  name  or  deseription  of  property,  §  3510. 

correetion  of  mistake:    reformation  of   policy     i;enerally,   §  3511. 

correetion  of  mistake  of  ajient  of  insured  in  procuring  policy,  §  3512. 

mistake  in  stating  interest  of  insured,  g  3513. 

reformation  of  renewal  policy  to  conform  to  former  one.  §  3514. 

when  equity  will  not  reform  a  policy,  §   3515. 

specific    performance    of    contract    of    insurance:    mutual    henelit    societies, 
§  351(J. 

action   to   compel   delivery   of  policy   where   contract   has   been   completed, 
§  3517. 

accountinji-:    bill   for  discovery:    apportionment:    tontine   j'olicy,   §  3518. 

decree  apportioning  loss,  §  3510. 

enforcement  of  rights  under  mutual  benefit  certificate,  §  3519a. 

failure  or  refusal  to  levy  assessment,  Jj  3510b. 

where  member  has  been  expelled,  §  3520. 

bill  of  interpleader,  !;  3.'j21. 

change  of  beneficiary:    bill  of  interpleader,  §  3521. 

rejection  of  claim  by  tribui.al  of  society,  §  3522. 

equitable  lien  by  mortgagee  on  insurance  money,   §  3523. 

recovery   by   mortgagor   where   insurance   paid   to   mortgagee:    application 
of  money  on  mortgage  debt,  §  3524. 

right  to  proceeds:   vendor  and  vendee:   trustee,  §  3525. 

right  to  proceeds:   creditors,  §  3526. 

injunction  cases — generally,  §  3527. 

bill  in  equity  against  insolvent  insurer  by  person   injured  by  automobile: 
third  party  policy,  §  3527a. 

particular  cases  where  equity  will  grant  remedy  to  insured,  §  3528. 

particular  cases  where  equity  will  grant  a  remedy  to  insurer,  §  3529. 

where  equity  will  not  act,  §  3530. 

when  may  dissolve  benjfit  society,  §  3598. 

bill  to  set  aside  policy:  infants  as  parties  defendant,  §  3043 
EQl'ITY  OF  REDEMPTION— owners  of:   insurable  interest,  §   i030a. 

See  Subrogation. 
ERYSIPELAS— proximate  cause,  §  2833. 
ESSENTIALS  OF  CONTRACT— §  43. 

See    Contract;    Parol    Contract. 
ESTATE — mortgage  or  interest:    insurance  of  title  is  contract  of   indemuityr 
§  271. 

'"my  estate"  as  beneficiary,  §  776. 

of    husband:    resulting   trust    in,    where    wife   benefieiarv    and    dies    before 
husband,  note,  §  728. 

benefit  fund  when  not  a  part  of,  §  872. 

of  wife:   husband's  interest  in,  must  be  stated,  g  UOO. 

policy  payable  to,  valid,  §  2509a.     See  §  310. 

resettlement  of,  based  upon  life  policies,  etc.:    indentures:    English  stamp 
act,  note,  §  2.525. 

suicide  for  benefit  of,  §  2653. 

of  corporation:   receiver,  §  3503. 
ES  TATE  BY  ENTIRETY  insurable  interest,  §  1048a. 
••ESTATE  OF"— policy  issued  to,  §§  310.  2509a. 
ESTATE  TAIL.     See 'Tenants. 
ESTOPPEL,  agent's  acts,  §§  34-36,  533. 

agent's  acts:   mutual  benefit  society,  §  34. 

ultra  vires:  agent's  authority,  §§  35,  36. 

of  company,  to  deny  membership  in  relief  associations,  §  53. 

against  insurer  to  set  up  want  of  proposal,  §  54. 

of  insurer  to  set  up  want  of  proposal,  §  54a. 
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of  insurer  to  claim  policy  not  accepted,  §  55. 

of  insurer:  agent's  agreement  tliat  application  accepted,  §  61a. 

to  deny  existence  contract,  §  73. 

receipt  in  policy  for  premium,  §  86. 

prepayment   premium   or    delivery   during   life   or   pood   health   of   assured, 

§§  97a,  97b. 
of  original  insured  where  he  fails  to  assert  rights,  §  13.5a. 
against  reinsurer  to  deny  liability  on  ground  of  ultra  vires.  S  138. 
member  of  shipping  club  to  deny  validity  unstamped  contract.  S  178. 
parol  evidence  of  prior  negotiations  not  admissible,  t;  185. 
foreign  company  to  avoid  contract  for  noncompliance  with  statutes,  §  331. 
mutual  benefit  society  to  defend  contract  on  w  liich  it  has  received  assess- 
ment, §  350. 
members  mutual  company:   power  of  corporation  to  carry  on  separate  de- 
partments, §  350. 
right  of  member  or  beneficiary  to  object  to  amendments,  §§  380f.  380g. 
against,  or  waiver  by  association,  society  or  officers  thereof:   anieiulments, 

§  380h. 
of  company  to  deny  treasurer's  acts,  etc.,  §  403. 
of  company  by  superintendent's  acts  and  representations,  g  405. 
of  company  to  show  incompetency  of  medical  examiner,  §  412. 
opinion  of  courts  as  to:   agents,  §§  440,  440a. 
neglect  to  disaffirm  agent's  acts,  §  462. 
in  pais:   agent's  mistakes,  etc.:   application,  §  472. 
of  insurer  to  set  up  condition:  knowledge  of  insurer,  §  472. 
equitable  estoppel:   application:   agent's  mistakes,  etc.,  §  472. 
agent's  mistakes,  etc.:   application,  §§  472,  473. 
misdescription  by  agent  as  to  location  personal  property,  §  473. 
classification   of   cases  where   doctrine   applies:    agent's   acts  prior   to   con- 
tract,  §  473. 
medical  examiner:  answers  to  warranty,  §  474a. 
of  company:  agent's  acts,  §  481. 
agent's  acts:   application:   question  whether  estoppel  or  condition  attached, 

§  482. 
agent's  misrepresentations,  §  493. 
misrepresentations  by  agent,  §§  505,  506.  507. 
railroad  relief  association  to  deny  membership,  §  510. 
of  company  by  notice  to  agent,  §  515. 

violation  of  conditions:  knowledge  of  company  or  agent,  §  515. 
of  insurer  to  assert  nonsignature  of  agent,  S  530. 
may  arise  from  representations  of  party,  §  533. 
to  what  doctrine  of  applies,  §  533. 

operates  where  representations  induce  others  to  act  to  their  injury,  §  533. 
in  pais:  doctrine  of.  S  533. 

arising  from  misconduct  or  disobedience  of  agent,  §  533. 
equitable  estoppel:    doctrine  of.  ?   533. 
arising  from  agent's  knowledge  of  facts,  §  533. 
of  insurer  to  deny  acts  of  agent  within  his  authority,  §  533. 
of  insurer:  agent's  agreement  with  assignee,  §  533.  ■ 
mutual  benefit,  etc..  societies:   fraternal  orders:   agents,  S  533d. 
agents:   conditions  precedent  and  subsequent,  §  534. 
power  of  attorney  at  law  as  agent  to  estop  insured,  §  537a. 
proofs  of  loss:  misstatements  in  by  agent,  §  577. 
as  to  formalities:  change  of  beneficiaries,  §§  746a,  746b. 
of  society  to  assert  that  beneficiary  not  within  certain  classes.  ?  878. 
mutual  societies,  note,  §  882. 

member  may  not  deny  organization  of  company:  assessment,  §  1311. 
of  assured  where  he  surrenders  policy  without  payment  unearned  premium, 

g  1393. 
to  deny  assent  to  cancellation.  S  1661. 
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false  representations:  a<ient's  fault:   knowledge  of  uyent,  §  ]005, 

breach  of  warranty,  §  l!t73a. 

representations  as  to  a^e,  sj  10n2d. 

iron  safe:  keepinjj  books,  etc.,  in,  §  2064. 

representations,  etc.:  concealment:    medical  examiner,  §  2071. 

knowledge  of  insurer  or  its  agent  obtained  through  insurer's  agency  bureau, 
§  2075,  subd.   (q). 

failure,  to  declare  forfeiture  for  intemperance,  5;  2096. 

insurer's  or  agent's  knowledge  of  assured's  use  of,  or  habits  as  to  intoxi- 
cants. §  2096.  subd.  (c). 

seaworthiness,  i5§  2169,  2170. 

clause  as  to  prohibited  occupation,  §  2236c. 

to  deny  validity  ])olicy  by  consent  to  assignment,  §  2319. 

renewal  of  policy :  other  insurance,  §  2479. 

abandonment,  §  3018. 

when  none  by  award,  §  3248. 

written  notice  of  loss,  §  3288. 

foreign  company  to  plead  no  jurisdiction.  §  3497. 

by  association  or  benefit  societies:  defense  of  ultra  vires,  §  350i. 

defenses,  §  3731. 

parol  evidence,  §  3804. 

of  corporation  to  deny  authority  to  act,  §  3832. 
See  Agent:  Notice  and  Proofs  of  Loss:  Other  Insurance;  Premiums, 
etc. ;   Waiver. 
ETYMOLOGY  of  the  word  "average,"  §  3401. 
EVIDENCE— 
1.  Generally: 

power  of  government  as  rules  of,  §  33. 

to   establish   contract:    parol   contract:    renewals,   §    41b. 

of   executory   contract   to   renew;    averment    of    executed   oral   contracts: 
variance  fatal,  §  41c. 

to  show  credit  for  premiums,  §  80a. 

recovery  in  reinsurance,  §  136. 

to  aflfect  contract:   construction,  §  205. 

of  levy  of  assessment  at  illegal  meeting  of  directors.  §  404. 

assessment  regularly  made,  §  1273. 

statute  may   piovide   that   assessment   prima   facie   proves   its   regularity, 
§  1273. 

assessments:  forfeiture,  §  3826. 

rebate  of  premiums,  §  447. 

that  insurer  has  honored  agent's  di'afts  admissible,  §  453. 

agent's  authority,  §  718. 

cancellation:   notice  to  broker,  §  454. 

after  cancellation  of  rescission,  §  1681. 

priority  in  date  of  policies,  §  2481. 

guaranty  insurance,  §  2766,  subd.  (gg). 

fidelity  guaranty,  §  2766,  subd.  (gg). 

evidence:    fidelity   guaranty:    breach   of   warranty:    dishonest   acts   of   em- 
ployee, §  3793.    . 

prior  dishonest  acts  of  employee,  §  3793. 

in  credit  guarantj^  §  3834b. 

of  sales  under  credit  guaranty:  jury,  §  2786,  subd.   (o). 

of  damage  by  sea-water  does  not  show  damage  by  sea-peril,  §§  2797,  2799. 

as  to  "tornado,"  §  2825. 

negligence  in  not  preventing  further  damages,  §  2839. 

conspiracy  to  burn   vessel,  §  2851. 

repairs  or  rebuilding:  defective  work,  §  3153. 

of  funds  to  pay  loss  when  not  necessary,  §  3485. 

actions  on  premium,  etc.,  notes,  §  3487. 

newly  discovered:   admission  after  evidence  closed,  §  3710. 
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newly  discovered:  new  trial,  §  3723. 

best  evidence,  §  3755. 

proof  in  support  of  pleadings — evidence  admissible,  §  3756. 

oral  contracts:  contract  to  insure.  §  3760. 

wager  policy,  §  3761a. 

loss:  proximate  and  remote  cause  within  the  policy,  §  3768. 

to  show  what  goods  are  covered  in  case  of  shifting  and  successive  goods. 

§  3770. 
suicide,  evidence  of,   §   3774. 
other  insurance,  §  3778. 

proof  of  matters  in  defense:  marine  insurance,  §  3779. 
other  matters  of  evidence  and  practice — seaworthiness,  §  3789. 
accident  insurance  generally.  §  3791. 
burglary  insurance,  §  3794. 
live  stock  insurance,  §  3795. 
prohibited  occupation,  §  3796. 
offers  of  compromise  or  settlement,  §  3798. 
beneficiaries,  §  3801. 
ambiguities,  §  3802. 

to  identify  subject  of  insurance,  §  3803. 
assignment  of  policy.  §  3831. 

corporation  estopped  from  denying  its  authority  to  act,  §  3832. 
of   consent   of  partner   to   insurance   procured  by   one   with   money   stolen 

from  the  firm,  §  3834. 
other  cases  of  admissibility  of  evidence,  §  3835. 
otlier  cases  of  inadmissibility  of  evidence,  §  3836. 
geneial  matters,  §  3837.  , 

competency  of  witnesses,  §  3838. 

See  Presumptions. 

2.  Parol  Evidence: 

admissibility  to  vary  written  contract,  §§  40,  185. 

oral  statements  to  alter  application,  §  54. 

oral  proof  where  application  not  made  in  writing,  §  54. 

rider:  latent  ambiguity,  §  06a. 

binding  slip:  new  term:  rate  of  premium,  §  66a. 

agreement  to  waive  prepayment  premium,  §  76. 

as  to  agent's  agreement  of  time  of  policy  taking  effect,  §  85. 

admissible  to  show  conditional  delivery  policy,  §  97. 

as  to  what  is  part  of  policy.  §  185. 

to  explain  contract:   conversations,  §  205. 

misdescription  by  mistake  of  agent,  §  397. 

parol:   inadmissible  to  vary  policy,  §  472. 

parol,  that  parties  knew  statement  in  application  untrue.  §  472. 

parol:   misrepresentation  by  agent.  §§  505,  506,  507. 

of  usage  or  custom  to  give  notice  of  termination  or  cancellation  to  agent 

of  insured,  §  641. 
premium  based  on  "traffic  earnings,"  §  1088b. 
prior  parol  agreement  not  admissible  to  change  policy,  §  1487. 
to  prove  statements  made  Avarranties,  §   1977. 
waiver  and  estoppel — custom  or  usage,  §  3804. 
to  correct  mistake,  §  3805. 
to  ascertain  intention,  §  3806. 
to  explain  phrases  and  words,  §  3807. 
to  explain  contract,  §  3808. 
when  inadmissible.  §  3809. 

3.  Evidence  of  Intent : 

to  show  for  wliom  insurance  effected,  §  619. 
that   policy   for  benefit   of   'whom   it  may  concern,"   §   619. 
to  show  purpose  for  which   policy  assigned.   §   904. 
to  show   real  intent  of  assignment  absolute  on   its  face,   §   904. 
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to   conJiiie   policy   to   sea   risks   only,   ?i    2734. 

of   intent  to  do  "illegal  aet,   ii   2558.'  • 

4.  To  Show  ^leaniny-  of  Words,  etc.:  y 
admissible  to   show   "roinsuranee""   has   technical   meaning  of   agency   rein- 
surance, §  112a. 

"l)ort  risk"':  evidence  of  meaning  of,  §  l^U.l. 

expert  evidence  admissible  to  show  meaning  of  "port  risk,"  §  1505. 
to  show  meaning  of  term  "passenger  elevator,"  g  287Gc. 

5.  Of  L'sage  or  Custom: 

usage  to  make  written  application,  §  31. 

usage  that  premium   not  due  till  delivery  of  policy,  §  84. 

custom  of  agents  or  l)r()kers  to  give  credit  for  premium,  §  84. 

usage:   where  contract   ambiguous  or  obscure,  g  24U. 

usage,   §§   24G-25!». 

usage  inadmissible  to  contradict  or  vary  policy,  §§  247,  24S,  249. 

usage  to  control  words  of  contract,  §§  249-251. 

usage:    whether    it   controls    plain    and    legal    import    of    words    of    policy, 
§§  249,  250,  251. 

custom  of  carriers  to  be  relieved  of  liability   for  losses,  g   2;5(),  note. 

usage  of  trade,  §  250. 

usage:   when  anil  when  not  ailmissible,  §§  258,  259. 

usage:   what  is  sulhcient,  §  258. 

custom  of  agents  to  cancel,  §  454. 

inadmissible  that  customary  to  reinstate  defaulting  members  on  payment 
past  dues,  §  872. 

custom  to  receive  overdue  premiums,  etc.,  §   13(i8. 

judicial  notice   of  , customs  as  to   written   application,   etc.:    life  insurancCj 
§  380G. 
S.  Of  Interest  or  Title : 

to  show  actual  party  in  interest,  §  311. 

insurable  interest:   beneficiary,  §  729. 

admissible  to  show  who  intended:  "whom  it  might  concern,"  §  1692. 

to  show  whose  interest  intended  to  be  covered  where  agent  insures — gen- 
erally, §  1694. 

sole  ownership:   when  inadmissible  to  disprove  joint  ownership,  §  2042. 

prima  facie  of  title:  jjossession  is.  §  2051. 

that  property  seized  is  owned  by  neutral,  §  2547. 

real  party  in  interest:  for  whom  it  may  concern,  §  3609. 

insurable  interest — generally,  g  3761.  , 

insurable  interest  in  ship:  the  ship's  register,  §  3762. 

insurable  interest :  goods — bill  of  lading — freight — generally,  §  3763. 

7.  Of  Concealment,  Representations,  Misrepresentations,  and  Warranties: 
concealment  of  same  facts  from  other  insurers,  §  1874. 
misrepresentations  to  other  insurers,  §  1926. 

warranty:  mistake,  §  1964. 

as  affected  by  nature  and  form  of  wan-anty,  note,  §  1977. 
representations,  etc.,  guaranty  insurance,  §   2002a,  subd.    (p). 
alHrmative    proof    as   to    fraudulent    answers    as    to    residence,    birthplace, 

§  2079. 
misrepresentations — materiality  of,  §  3780. 
misrepresentations  as  to  age,  §  3780a. 
compliance  with  warranties:  marine,  §  3785. 

8.  As  to  Temperate  Habits,  etc. : 

as  to  insured's  use  of  intoxicants,  etc..  §  2096,  subd.   (d). 
held  sufhcient  to  sustain  finding  that  assured  not  drunk,  §  2614. 
concerning   whether    insured  was   temperate:    application,   g   3792. 
4).  Of   Fraud,   and   Wilful   Acts: 
fraud — generally,  §  3783. 

of  fraudulent  intent  from  overvaluation.  §  25. 
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when  inadmissible  that  bill  of  sale  of  schooner  fraudulent,  §  904. 
clause  in  policy  as  to  evidence  to  show  fi'aud:   wilful  burning,  §  3782. 

10.  As  to  Proofs  of  Loss,  Death,  etc. : 

to  prove  a  loss  in  court  distinguished  from  proofs  of  loss,  §  3275. 

proof  of  death  to  be  determined  by  rules  of,  §  3290. 

to  correct  mistakes,  omissions,  etc.,  in  proofs  of  loss  or  death,  §  3319. 

of  "nearest"  magistrate  to  supplement  ^\'ant  of  certificate  of,  §  3324. 

magistrates,  certificate  of  loss  not  conclusive,  §  3328. 

privileged  communications:   physician's  certificate:   statute,  §  3329. 

physician's  certificate,  §  3329. 

mistake  at  •'examination  under  oath,"  §  3330. 

inadmissible  that  notice  given  of  private  "examination  under  oath,"  §  3330. 

as  to  "documentary  evidence":  proofs  of  loss,  §  3337. 

from  verdict  of  o\ervaluation:  false  swearing,  §  3341. 

to  rehut  technical  forfeiture:  proofs  of  loss,  §  3354.. 

of  sufficient  proofs  of  loss:  receipt  of  by  company,  §  3765. 

proofs  of  loss — as  evidence,  §  3766. 

marine  insurance:   proofs  of  loss— master's  protest,  §  3767. 

death:  proofs  of:  disease,  §  3772. 

clause  in  policy  as  to  false  swearing  or  attempt  at  fraud,  §  3781. 

11.  Of  Injury,  Loss  or  Death: 

when  inadmissible  as  to  personal,  etc.,  injury,  §  2077. 

of  loss  to  gi-owing  crops  and  extent  thereof:   hail  insurance,  §  3709a. 
of  death:  coroner's  verdict  of  finding,  §  3772a. 

See    Death;    Injury;    Kisk    and    Losses. 

12.  As  to  Value: 

overvaluation:   fraudulent  intent.  §  25. 

separate  valuation  of  packages  as  to  divisibility  of  contract,  §  2707. 
of  value  of  property  damages:  repairing  and  rebuilding,  §  3163. 
expert  testimony  of  valuation:  award,  §  3266. 
value  of  cargo  and  freight:  recovery:  general  average,  §  3452. 
as  to  market  value  when  no  standard,  §  3454. 

that  property  insured  for  more  than  three-fourths  value,  §  3461. 
value  of  property:   amount  of  loss — fire  insurance,  §  3769. 
loss:  amoimt  of— value  of  property — marine  insurance,  §  3771. 
13.  Policy,  Certificate.  Application  and  Other  Papers  or  Documents  as  Evidence: 
unstamped  instruments,  §  33. 
stamp:   stamped  papers,  §§  33,  2525. 
unstamped  policy,  §  66. 
admissibility  of  "slip,  §§  66,  193^. 
slip  as:  Marine  Ins.  Act.  Appdx.  C,  sec.  89. 
admissibility  of  application,  §§  66,  190. 
receijit  for  premium  in  policy,  §§  86,  3827. 
receipt  for  first  premium.  §  66a. 
ad  interim  receipts:   other  insurance,  §  2476. 
as  to  "documentary  evidence":  proofs  of  loss,  §  3387. 
proof  of  judgment,  §  3496. 
affidavits  ex  parte,  read  to  jury,  §  3765. 
the  policy,  §  3758. 
the  certificate,  §  3758. 
application  in  evidence,  §  3759. 
coroner's  verdict,  §  3772a. 

decrees  and  surveys:   rotten  clause:   evidence  of  seaworthiness,  §  3788. 
life  and  annuity  tables:  mortality  tables,  §  3797. 
by-laws:  rules  of  company:   prospectus:  books,  §  3824. 
lettcis:    ship's  papers — corresi)ondence,  §  3825. 
payment  of  premium:   receipts,  §§  66a,  81,  3S27. 
payment  of  premium:  recital  in  jjolicy— generallj'^,  §  3828. 
foreign  judgment.  §  3829. 
judgments,  authentication  of,  §  3830. 
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14.  Deihinuious,  Admissions,  lies  Ciestse,  Hearsivy,  Privileged  Communications, 
etc.: 

delivery    of    policy:    acts   and    iknliuations    of    assured's    messonger    inad- 
missible, §  101. 

res   gest.se:    admissions  of  secretary  that   property   insured,   §  401. 

admissions  of  secretary,  §  401. 

admission  by  pleadings:  payment  of  money  into  court,  §  757. 

declarations  of  insured,  §  381  !•. 

declarations  of  meiiiber  of  mutual  bcnelit  society — to  physician,  §  .1S20. 

statements   to   physicians:    privileged   communications:    physicians'   certifi- 
cates, §  3820a. 

hearsay,  §  3821a. 

res  gesta?:   declarations,  §  3821. 

declarations  of  agents,  §  3822. 

agents:   conversations,  §  3823. 

15.  Presumptions,  §  3833. 

presumptive  of  payment:   when  renewals  are,  §  530. 

presumptive  of  service  of  notice  of  loss,  §  321)1. 

to  rebut  presumption  from  mailing  notice  and  proofs  of  loss,  §  3300. 

murder:   presumj)tion  as  to,  §  3773. 

presuin})tit)n  as  to  suicide,  i;  3773. 

insanity:   presumption  against — evidence  of,  §  3775. 

misrepresentations  as  to  age:   presumptions,  g  3780a. 

presumptions  as  to  seaworthiness  and  unseaworthiness:    burden  of  proof, 

§§  3786,  3787. 
excepted  risks:  burden  of  proof:  evidence  as  to,  §  3796a. 

16.  Burden    of    Proof: 

as  to  agent's  authority,  §  718. 

to  show  beneficiary  not  within  prescribed  class,  §  728. 

regularity  of  assessment  must  be  attirmatively  shoAvn,  §  1310. 

as  to  cancellation  or  rescission,  S  1681. 

effect   of    fraud   as   to   materiality   of    facts   to   risk:    misrepresentations, 
§  1896. 

misrepresentations:   statutes,  §  1916,  subd.   (r). 

of  performance  of  express  warranties,  §  1977. 

to  establish  false  statements  as  to  rejection  of  applicant,  §  2075,  subd.  (r). 

statements  as  to  opium  habit,  §  2076. 

breach  of  warranty  as  to  prior  indemnity,  §  2077. 

personal,  accidental,  etc.,  injury,  §  2077. 

of  increase  of  risk,  §  2103. 

seaworthiness:  design  of  master  to  destroy  vessel,  §  2174. 

as  to  illegality  of  risk:   subsequently  enacted  statute,  §  2527. 

collision  of  tug  and  sailing  vessel,  note,  §  2751. 

to  show  damage  by  sea  peril,  §  2797. 

notice  and  proofs  of  loss,  §  3281. 

suicide,  §  3319. 

particular  account  of  loss,  §  3333. 

of  intent:   false  swearing,  §  3340. 

as  to  insurable  interest,  §  3764. 

of  matters  in  defense:  life  insurance  character,  §  3776. 

of   matters  in  defense:    fire  insurance:    increase  of  risk — breach  of  condi- 
tion, §  3777. 

of  compliance  with  conditions  and  warranties:  fire  insurance,  §  3784. 

of  compliance  with  warranties,  marine  insurance,  §  3785. 

life  insurance,  §  3790. 

death  result  of  external,  violent,  and  accidental  means,  §  3791. 

as  to  excepted  risks,  §  3796a. 

of  waiver:    evidence  of,  §  3799. 

payment   of  premiums   by   wife:    statutory   exemptions:    burden   of  proof, 
I  3828a. 
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17.  Degree  of  Proof: 

oral  contract  must  be  clearly  established,  §  38c. 

must  be  conclusive  of  consignees'  neglect  of  duty  to  insure,  §  625. 

ought  to  be  clear  to  authorize  agent  of  assured  to  cancel  or  receive  notice 

of  cancellation,  §  640. 
reasonable  doubt:   defense  of  death  in  violation  of  law,  §  2610. 
preponderance  of:  death  or  injury  in  violation  of  law,  §  2610. 
clear  and  strong  to  warrant  dissolution,  §  3598. 

18.  As   to  Waiver: 

of  waiver  does  not  vary  written  contract,  §  76. 

inadmissible  that  agent  frequently  waived  prepayment  premium,  §  84. 

waiver  of  condition  precedent  as  to  prepayment  premium  or  delivery  dur- 
ing life  or  good  health,  must  be  proven,  §  97b. 
19.  Expert  and  Opinion  Evidence,  §  3810: 

expert  testimony  of  valuation:  award,  §  3266. 

as  to  increase  of  risk,  §  3811. 

life  insurance,  §  3812. 

experts:  physicians  and  surgeons:  life  insurance,  §  3813. 

opinions  of  non-experts,  §  3814. 

as  to  premium — material  facts,  §  3815. 

marine  insurance,  §  3816. 

generally — when  admissible,  §  3817. 

generally — what  is  not  admissible,  §  3818. 
EXAMINATION  OF  BODY.  See  Exhumation. 
EXAMINATION  OF  PEPvSON,  of  assured  in  respect  of  injury:   negligence  of 

medical  examiner.  §  3-191a. 
"EXAMINATION  UNDER  OATH," — form  of  standard  policy,  §  3275,  note. 

condition :  when  valid,  §  3330. 

under   oatli,   §   3330. 

waiver  of  proofs   of  loss,   §   3381. 

See  Notice  and  Proofs  of  Loss,  Etc. 
EXAMINER.     See  Grand  Medical  Examiner:   Medical  Examiner. 
EXCEPTED  RISKS  AND  LOSSES:  risks:  disclosure  of,  §  1831. 

suicide:   recovery  limited  to  amount  of  premiums,   §  2543. 

what   constitutes    invasion:    insurrection:    riot:    civil   commotion;    usurped 
power,  §   2581. 

fire   caused  by   invasion,   insurrection,   riot,   or  mobs,   civil   commotion,   or 
by  military  or  usurped  power,  §  2582. 

same  subject:   waiver,  §  2582a. 

"directly  or  indirectly"  by  ''riot":   dynamite  explosions:  unless  fire  ensues, 
§  2582b. 

loss  directly  or  indirectly  caused  by  order  of  any  civil  authority,  §  2582c. 

same  subject:  loss  of  rentals:  "interruption  of  business,"  §  2582d. 

when  policy  excepting  one  of  a  number  of  like  accidental  causes  of  dam- 
age covers  damage  from  other  like  causes:  floods,  §  2582e. 

effect   of   specially  excepted   peril :    immediate   cause   of   loss ;    earthquake : 
statute,  §  2582f. 

eartliquake :    tire   started   on   other   property   and   spread   by   conflagration, 
§  2582g. 

falling  of  building  except  as  result  of  fire,  §   2583. 

same  subject:    earthquake,  §  2583a. 

falling  of  building:   explosion:    lightning  clause,  §  2583b. 

explosion :    insurers  not  liable,   §  2584. 

insurers  not  exempt  where  building  blown  up  to  prevent  spread   of  con- 
flagration, §  2585. 

explosion   occurring   upon    other    premises — loss    to   insured    property    the 
result  of  explosion  only,  §  2586. 

explosion   occurring  on   other  premises   from  which  fire   ensues   communi- 
cating to  insured  premises,  §  2587. 
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"explosion  of  any  kind":    insurer's  liability:   under  such  clause  where  fire 
ejisues:  Kew  York  rule,  J^  2588. 

same  subject:  ruU'  in  Ohio,  S  2589. 

same  subject:   rule  in   Illinois,  |5  2500. 

same   subject:    rule    in    Pennsylvania,   §   2591. 

same  subject:    conclusion,    §   2592. 

explosion:   no  liability  for  "unless  fire  ensues,"   ^   2593. 

explosion:   construction  of  other  provisions,   §  2594. 

explosion.    5;   2595. 

liability  excepted  where  fires  built  within  specified  limits:  estoppel,  §  2595a, 

loss   by   theft  excepted,   §   2590. 

exception    of    liabilitv :    duty    of    assured    to    preserve    or    save    property, 
§  2596a. 

exception  of  liability  for  "fire  caused  by  hurricane,"  §  2.")!I7. 

exception  of  liability  for  fire  resulting  from  use  of  steam  engine,  §  2598. 

excepted  liability:    fires  fi'om  locomotives,   §  2598a. 

insolvencj-  of  debtors:   credit  insurance:   exception  of  lial)ility:   discontinu- 
ance of  business:   deatii   of  partner,  g  2599. 
EXCEPTED    RISKS    AND    LOSSES— LIFE,    ACCIDENT,    CASLALTY    AND 
TORNADO:    death  in  known  violation  of  law,   §  2800. 

death   in  known   violation  of  law:    construction   refers   to   voluntary   crim- 
inal acts,  §  2007. 

death   in   known  violation  of   law:    construction:    refers   to   both   civil   and 
criminal  law,   §  2608. 

death  in  known  violation  of  law :  construction,  §  2609. 

death  or  injury  in  violation  of  law,  §  2610. 

same :    carrying  concealed  weapons,   §   2610a. 

conviction  of  felony,  §  2610b. 

death  "by  the  hands  of  justice,"  §  2611. 

same  subject:   killing  adulterer  by  husband:   wife's  paramour,  §  2611a. 

death:  use  of  intoxicants,  §  2612. 

intemperance:    "if    insured    Itecame    so    far    intemperate    as    to    impair    his 
health,"  §  2613. 

if  insured  becomes  "so  far  intemperate  or  use  drugs  to  such  an  extent  as 
to  impair  his  health,"  §  2613a. 

"under  the  influence"  of   intoxicants   or  narcotics:    limitation   of   liability, 
§  2613b. 

intemperance :   degree  of  intoxication,   §  2613c. 

death:    intemperance:   waiver  of  provision,  §  2614. 

death:   intemperance:  by-laws  of  society,  §  2615. 

use  of  drugs,  §  2615. 

death   caused   by   submission    to    illegal   operation,    §   2616. 

external  visible  mark,  §  2617. 

accident  policy:  injuries  where  no  visible  mark,  §  2617. 

visible  marks  of  contusions  or  wounds:   "wounds"  defined,   §  2617a. 

death  or  injury  "be  caused  by  intentional  injuries  inflicted  by   insured  or 
any  other  person,"  §  2618. 

dueling   or    fighting,    §    2619. 

death  in  assault,  cjuarrel,  or  fight,  §  2619a. 

assault:    death    or    injury   in   self-defense:    aggi-essor:    ofi'ending    party,    S 
2619b. 

assault  upon  officer  of  the  law:  resisting  arrest,  §  2019c. 

injuries  while  hunting,  §  2019d. 

poison:  taking  of:  contact  with  poisonous  substances:  inhaling  gas,  §  2620. 

poison  or  anything,  accidentally  taken  or  inhaled,  §  2621. 

entering   or   leaving   moving  train,    §   2622. 

riding   as   passenger:    standing  or  riding  on   steps   or   j)]attorm   of   moving 
train,  §  2022. 

rules  and  regulations  of  common  carriers  and  employer,   §  2623. 

violation  of  a  rule  of  corporation,  §  2623. 
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voluntary  exposure  to  obvious  or  unnecessary  danger.  §  2624. 

same  subject :   negligence  or  contributory  negligence,  §  2624a. 

voluntary  exposure  to  unnecessary  danger:   death  in  attempt  to  'save  life: 

negligence,    §   2624b. 
volimtary  exposure  to  luinecessai  y  da:iger :  a\  aiver,  §  2624c. 
walking  or  being  on  railway  bridge  or  "roadbed."  §  262.5. 
walking  or  being  upon  a  railroad  track  or  bridge:    voluntary  exposure  to 

unnecessary  danger,   §  2o2.ja. 
voluntary  exposure:  instances,  §§  2626,  2627. 
death  by  disease  excepted:  fits,  §  2628. 
disease  caused  by  accident  and   death   superinduced   by   other   causes   not 

death  by  excepted  disease,  §  2629. 
pre-existing  disease:   disease  and  accidental  injury  concurring,  §  2629a. 
deatli  from  disease  as  primary,  secondary  or  final  cause,  §  2029b. 
deatli  from  disease  as  a  "secondary  cause"'  not  death  by  accident,  §  2630. 
death    by   drowning   excepted:    presumptions,    §    2630a. 
death  caused  by  "medical   treatment   for   disease"   excepted,   §   2631. 
unnecessary  lifting  and  voluntary  overexertion,  §  2631a. 
occupations:  exception  of  liability  for  ^vrecking,  §  2632. 
employers'   liability   policy:    injuries    while   making  extraordinary    repairs, 

§  2632a. 
employers'    liability    policy :    violation    of    law,    §    2632b. 
same  subject:  waiver,  §  2632c. 

accident  to  property:    loss  by  fire  excepted,  §  2633. 
excepted    risKs:    automobiles    or    motor    vehicles:    fires:    violation    of    L.w. 

§  2633a. 
plate    glass:    fire:    explosion,    §    2'634. 
plate   glass:    tornado    insurance,    §    2634. 
automatic  fire  extinguishers :  exception  of  injury  from  leakage :  earthquake, 

cyclones,  etc.,   §   2634a. 
suicide  clauses,   §§  2635-2661b.     See  Suicide. 
EXCEPTED  RISKS  AKD  LOSSES — ^?*1ARIXE:   general  matters,  g   2670. 
repugnant  stipulations,  §  2671. 
loss   caused  by   negligence,   want   of   ordinary   care,   etc.,   gross   negligence. 

§   2672. 
for  damage  unless  caused  by  negligence  of  ship,  §  2673. 
warranted  free  from  mortality,  §  2674. 

loss  from  specified  cause  followed  by  qualifying  clause,  §  2675. 
loss  or  damage  from  ice,  §  2676. 
loss  by  barratry,  §  2677. 
in  bill  of  lading  from  damages   arising  from  sweating,   heat,   steam,   etc.. 

§  2678. 
warranted  "free   from  any  claim  consequent  upon   loss  of  time";    freiglit. 

§  2678a. 
e.vplosion:   loss  from  bursting  of  boilers:    breaking  or  derangement  of  ma- 
chinery: steamboat  clause,  §  2679. 
perils  of  the  harbor:  exclusion  of  loss  from  bursting  or  explosion  of  boilers, 

unless,  etc.,  §  2679a. 
warranted  free  from  instirrection,  §  2680. 
limited   or  prohibited  trade:    prohibited   waters,    §   2681. 
risk  suspended  while  loading  at  specified  island,  §  2681a. 
warranty  against   illicit,  proliibited,  or   contraband  trade:    against   seizure 

therefor,   §   2682. 
of   perils   of   the   sea,   g   2683. 
warranted   free  Irom   capture,  etc.:    capture  by  authority  of  de  facto  gov 

ernmcnt,  §  2684. 
a  teclmical  or  actual  seizure  not  necessarily  within  the  exceptions  of  tlic.re 

risks,   §   2685. 
capture  and  seizure  may  be  synonymous,  §  2686. 
loss  by  detention,  g  2687. 
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EXCP:rTED  KLSKS  AND  LOSSES — continued. 

other  cases  as  to  exception  of  capture,  seizure,  and  detention,  §  2688. 
exception  none  the  less  binding  because  written  on  marf;;in  of  policy,  §  2689. 
illejial  seizure  or  attempt  to  seize  within  exception,  i?  26!>0. 
warranted   free   from   loss   or  damages    arising   out   of   collision    of   foreign 

powers  or   of  our  government  with  others,   §   2691, 
loss    from    existing    regulations    does    not     include    subsequently    enacted 

deirees.   §  2692, 
warranted   free    from    confiscation    in    ship's    port    or    ports    of    discharge, 

§  2(i93, 
risk  of  blockaded   \un-t:    turned  away,  etc:    free  of  loss  if  not  permitted 

entry,  etc.,  §  2694. 
exception   of   loss   or   damage   to   goods   or   property   on   deck   unless,   etc., 

§  2695. 
memorandum  clause — generally,  §  2696. 
memorandum  clause:  Avhat  articles  are  within,  §  2697. 
"free  from  particular  average":   "average  unless  general":   when  the  ship 

has  stranded:  statutes,  §  2697a. 
loss  from  defective  condition  of  frozen  meat  cargo:   "free  from  particular 

average  and  loss,"  etc.,  §  2()!t7b. 
effect  of  rider:  "free  of  particular  average":   "absolute  total  loss  of  part" 

amounting  to  —  per  cent,  §  2697c, 
warranted  free  from  average  unless  general,  §  2698, 
or  the  ship  be  stranded  or  burnt,  §  2699. 
where    the    words    "on    fire"    instead    of    "burned,"    or    "burnt"    are    used, 

§  2699a. 
warranted  "free  from   average  under  —  per   cent  clause  unless  general," 

and  like  clauses,  §  2700. 
unless  it  amount  to  —  per  cent  and  happen  by  stranding,  §  2701. 
exception  of  "loss  or  average"  under  specified  per  cent:  expenses  of  repairs, 

§  2702. 
percentage:   aggregation  of  losses  in  case  of  collision,  §  2703. 
value  only  of  cargo  at  risk  and  not  of  whole  cargo  forms   basis   of  per- 
centage, §  2704. 
each  package  subject  to  its  own  average  and  similar  clauses,  §  2705. 
same,  effect  of  rider,  §  2705a. 

average  recoverable  on  each  package  separately  or  on  the  whole,   §   2706. 
separate  valuation   of   each   package,   etc. :    where   there   is   and   is  not   an 

insurance  on  each  separate  package,  etc.,  §  2707. 
articles  of  different  kinds  each  separately  valued,  §  2708, 
percentage   fixed   for   each   particular   class   or    impliedly   fixed  upon   each 

enumerated  article,  §  2709, 
insurance  upon  cargo  in   bulk:    general   designation  of  "all  other  goods": 

goods  of  distinct  kinds  under  one  general   designation,   §   2710. 
addition  of  successive  losses  to  reach  the  limitation,   §§   f~ll,  2712. 
liability  limited  to  invoice  value,  §  2713. 
particular  and  general  average  losses  cannot  be  aggregated  nor  are  general 

average  charges  included  in  partial  loss,  §  2714. 
addition  of  loss  by  jettison  and  salvajie  expenses,   §   2715. 
percentage  clause  qualified  by  agreem  iit  as  to  salvage  expen.ses,  §  2716. 
whether  certain  other  charges  and  expenses  may  be  added,  §  2717. 
loss  under  specified  percentage:    other   insurers,   §   2718. 
leakage,    breakage,    dampness,    etc,    §    2719. 
whether  under  exception  of  loss  under   specified  percentage  the  pren.ium 

should  be  deducted,  §  2720, 
liability  under  specified  percentage:   delegation,  §  2721. 
claim  arising  from  canceling  of  charter,  §  2722. 
EXCEPTION  OF  LOSSES  occasioned  bv  unseaworthiness:   knowledge,  §  2157. 
EXCEPTION  OF  PORTS  AND  PLACES— suspension  of  risk,  §  1473. 
EXCEPTIONS  AND  FORFEITURES  not  favored  by  construction,  ^  220. 
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EXCEPTIONS   AND   PROVISIONS   to   be    strictly   construed   against    insurer, 

§  220. 
EXCHANGE — rate   of:    valued   policy:    invoice   value,   note,   §   158. 

premium  on:  general  average,  §  3442. 
EXCHANGE  OF  PROPERTY,  parties  under  agreement  to:   insurable  interest, 

§  981c. 
EXCISE   TAX,  valid  and  within   power   of  Congress,  note,   §   327. 
EXCUSES — voluntary  ignorance  does  not  excuse  concealment  in  marine  risks. 
§  1788. 
for  noncompliance  with  warranty,  §  1973. 

neglect  to  read  or  have  application  read:    warranty,   §   1974. 
trade  with  enemy:    absence  of  intent  to  violate  law,   §  2.559, 
what  is,  for  failiire  to  sue  in  time,  §§  3220,  3221. 
failure  to  give  notice  and  proofs  of  loss,   §   3280. 
delay  in  proofs  of  loss:   bankruptcy,  §  3289. 
failiire   to   procure   physician's   certificate   of   death,   §    3329. 
See  Premium;    Waiver. 
EXECUTED  AND  EXECUTORY  contract,  distinction  between:  in  pari  delicto, 

§  1405. 
EXECUTION — of  policy:   refusal  to  sign  unstamped  reinsurance  "open  cover" 
policy  on  cargo,  §  41  d. 
creditor's  insurable  interest,  §  950. 
soods  under  sheriff's  lew,  disclosure,  §  2019. 
levy  of:  alienation,  §§  2277,  2278. 
charter  limiting  time  for  issuing  execution,  §  3201. 
of  contract.     See  Countersigning. 

See  Policy ;    Signing. 
EXECUTION  FOR  CRIME — insurance  against,  void,  §  2531a. 

legal  execution  of  assured — "death  by  hands  of  justice,"  §  2611. 
EXECUTION  OF  CONTRACT.     See  Policy. 
EXECUTION  OF  PROOFS  OF  LOSS  by  insured:  third  party,  §  3307. 

See  Policy,  Notice,  Proofs  of  Loss. 
EXECUTION  SALE:  purchaser  under :  insurable  interest  of,  §  985. 
disclosure   of   interest,   §   2043. 
alienation,  §  2278. 
EXECUTOR— transfer  of  policy  by,  §  734. 
as  l)eneficiary,  §§  777,  882,  note, 
no  power  on  death  of  wife  to  surrender  policy  to:    wife  and   children  as 

beneficiaries,    §    856. 
insurable  interest  of,  §  913. 
description  of  interest,  §  1694. 
as  payee:   assignment  of  policy,  §  2338. 
parties  to  action,  §§  3630,  3631. 

legatee  and  holder  of  policy  as  collateral:  joinder  of  parties,  §  3645. 
"EXKCITOKS  AND  ADMINISTRATORS"  as  beneficiaries.  ^  778. 

and   administrators:    limitation  clauses  affecting  action,  §   3196. 
EXECUTORY  AGREEMENT  TO  INSURE.    See  Contract. 
EXECUTORY  CONTRACT— insurance  is  an,  §  20. 
by  parol,  §  31. 
distinction  between,  and  assignment,  §  2306b. 

See  Assignment  or  Transfer   of  Policy 
EXECUTORY  CONTRACT  OF  SALE:   alienation,  §  2284. 

when  court  may  order,  §  3504. 
EXEMPTIONS — statutory  exemptions:    beneficiaries,   §   793a. 

statutes  as  to:   beneficiaries:   rights  of  creditors,  §§  858-860,  870,  880. 
statutory   exemptions:    payment    of    premium   by   wife:    burden    of   proof. 
§  3828a. 

Wife   and   Children,   see    Beneficiaries. 
EXHUMATION— post-mortem:  right  to  make,  §  3491. 

when  court  may  order,  §  3504. 
"EXISTIN(i   INSURAXCE,"  marine:   mutual  societies,  §  2456a. 
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EX  rAHTE  application  by  t-toikholders:   dissohition,   g  otiOO. 

allidavits  read  to  jury,  §  3705. 
EXPECTA>iCY — coupled  with  existing  title  an   insurable   interest,   §   897. 
EXPECTATION  OF  AN  KX1M<X'TA  I'lON  not  an  insurable  interest,  §  897,  note. 
EXPECTED  PROFITS.     See  Protits. 
EXPENDITLKFS  necessit^ited  by  the  loss,  §  2767. 

EXPENSES — for    repairs:    where    assurer    takes    possession    under    non-waiver 
and  non-acceptance  clause:    marine,  §  .'5051. 

for  stranded  ship  to  complete  voyage:   general  average,  §  344. 

statutory   limitation  of,   life   insurers,  not  retroactive:    police   power:    con- 
stitutional law,  §  697i. 

of  funeral  of  mother:  moral  obligation  to  pay  creates  no  insurable  interest 
in  son,  §  10G3a. 

of  repairs :  when  a  part  of  loss,  g  1553. 

incurred    by    transshipment,    etc. :» when    not    recoverable    by    assured    on 
freight,  §  1618. 

of  defense:    agreement  between   insurers  to  share,   §  2494. 

of  jettison  and  salvage:  aggregation  of  losses,  §  2715. 

incurred  in  removing  goods  in  case  of  threatened  fire,  §  2811. 

under  sue  and  labor  clause,  §  2818. 

of  transshipment:  freight:  abandonment,  §  2942a. 

arising  from  abandonment,   §  2980. 

of  getting  vessel  off  rocks,  §  2984. 

or  raising  ship  and  taking  to  port  for  repairs:    50  per  cent  rule,  §  3076. 

of  raising  sunken  vessel:   distinguished  from  general  average  note,  §  3076. 

excluded  in  adjustment,   §  3080. 

of  reialking  and   recoppering:    abandonment,   §   3083. 

extraordinarily  incurred  in  raising  funds  for  repairs,   §  3095. 

of  repairs  defrayed  by   sale   of  cargo,   §  3095. 

of   repairs:    salvage   changes,   §   3096. 

of  temporary  repairs,  general  and  particular  average,  §  3097. 

of  transshipping,  etc.,  of  cargo:  aggregation  of  expenses,  §  3099. 

of  insuring  cargo  from  wreck  to  destination:  cost  of  transshipment,  §  3J00. 

of  repairs'  when  added  to  depreciation  in  ship's  value,  §  3103. 

to  ascertain  extent  and  cause  of  loss,  §  3106. 

of  survey  to   ascertain   extent   of   repairs,    §   3106. 

necessarily   incurred  preparatory  to  repairs_  of  ship,   §   3107. 

of  raising"^  and  towing  sunken  vessel,  §  3107. 

of  saving  ship  to  he  added  to  repairs,  §  3107. 

of  ship's  repairs  abroad  over  home  cost,  §  3111. 

of  port  of  refuge,  §  3112. 

consequent  upon   seeking  port  of  distress,   §   3112. 

of   survey   in    home   port   after   repairs,    §    3112. 

at  ports  of  destination:  shipowner's  obligation  to  provide  funds,  §  3118. 

of  rebuilding  less  than  amount  of  insurance,  §  3174. 

extraordinarv:    general    average,    §    3405. 

of  port  of  loading,  call  or  refuge:   general  average,   §  3425. 

of  lightening  to  refloat  ship  and  of  reshipping:  general  average,  §  3425. 

of  pumping  to  keep  ship  alloat:   general  average,  §  3427. 

of  repairs:  general  average,  §  3427. 

of  port  of  refuge:   English  rule,  §  3428. 

"extraordinary:   success  of  sacrifice:  general  average,  §  3440. 

to  recover   ship  captured:    general   average,    §   3441. 
appeal  in  foreign  court:  general  averge,  §  3441. 

towage:    when   general   average   charge,    §    3441. 

of  curing  sailors:    shipowner's   liability,  §   3442. 

of  curing  sailors:   general  average.  §  3442. 

incurred  to  prevent  mortality  of  live  stock:  sue  and  labor  clause,  §  3443. 

general  average:   Harter  Act,  §  3443. 

ascertaining  loss:   damages,  §  3452. 

of  storage:   damages,  §  3452. 
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EXPENSES— continued. 

of  saving  ship  from  being  hogged:   damages,  §  3454. 

cost.  etc. :  employers'  liability,  §  3454a. 

deductions  of:   life  certificate,  §  3463. 

in  carrying  out  vote  of  dissolution,  §  3598. 

for  safety  and  preservation  of  subject-matter,  etc.,  when  particular  charges. 
Appdx.   C,   sec.   64. 

part  recoverable  and  not  recoverable  under  sue  and  labor  clause.     Appdx. 
C,   sec.   78. 
EXPERT  AND  OPINION  EVIDENCE.     See  Evidence. 
EXPLOSION  under  lire  risks:  statutes,  §  6. 

policy  to  be  void  the  instant  explosion  occurs,  §  2594. 

by   action  of  steam,   §   2633. 

plate  glass:   excepted  risks,   §  2634. 

of  boilers:  exclusion  of  loss  from:   perils  of  the  harbor,  §  2679a. 

covered  by  general  clause,  §  2736. 

not  a  synonvm  of  combustion,  §  2768. 

risks  and  losses,  §§  2768-2772. 

defined  in  policy,  §  2768a. 

within  clause  "all  other  perils,"  etc.,  §  2769. 

covered  by  "'fire  originating  from  any  cause,"  §  2769. 

and  accident:  starch  dust  igniting,  §  2772. 

of  boiler:   marine  risk,  §  2799. 

personal   injurv   and   loss   of   life:    recovery   back   of   money  paid   therefor 
by  assured,  §  2801. 

and  fire:   proximate  cause,  §  2833. 

foUovvdng  earthquake  caixsed  fire:   proximate  and  remote  cause,  §  2833a. 
See  Excepted  Risks  and  Losses;  Risks  and  Losses. 
EXPLOSIVES,  warranty  that  none  used,  §  2001a. 

warranted  that  none  used:   indemnity  jjolicy,   §  2001a. 
EXPORTATION  prohibited,  of  goods:   ill^al  insurance,  §  2539. 

legal,  may  become   illegal  by  subsequent  aareement  in  evasion  of  revenue 
laws,  §'2541. 

See  Prohibited. 
EXPORTS.     Proclamation  as  to  and  lists  of  prohibited  exports,  §  2539,  Appdx. 

G. 
EXPOSURE — excepted  risk:   marine,   §  2719. 
EXPRESS  COMPANY— delivery  to  of  premium,  §  1165. 
EXPULSION  OF  MEMBER— without  hearing,  §  358. 

termination   of  risk,   §   1456. 

jurisdiction,  §  3502. 

equity.  §  3520. 
EXTENDED  INSURANCE— rights  as  to,  §  3734b. 
See  Premiums,  subd.  6. 
EXTENSION,  or  revival  of  policy:  lex  loci,  §  231i. 
EXTERNAL  AND  VISIBLE  SIGNS  —  ACCIDENT,  §  2617. 
EXTERNAL,   VIOLENT   AND   ACCIDENTAL  MEANS— §§    2864,    2876-2878, 
2881-2885. 

proximate  cause,  §  2837. 

disease,  or  death:  proximate  cause,  §  2878. 

taking  poison  or  overdose  of  medicine,  §  2877. 

whether  death  from  disease  or  accident,  §  2879a. 

wlien  death  is  not  by  accident  but  accidental  means,  §  2880. 

asphyxiation  caused  by  the  action  of  water  or  inhaling  gases,  §  2S81. 

injury  or  death  inflicted  through  felonious  acts  of  another  or  inilictcd  )»y 
wrongdoer,  S;   2882. 

internal  injuries:   voluntary  acts  for  convenience,  pleasure,  etc.,  §  2883 

various  instances  of  injuries  or  death  by,  §  2885. 
EXTERNAL,  XTSU'.LK  :MAUKS,  §S  2617,  2(il7a. 
EXTRA-HAZARDOUS.     See  Conditions  Voiding  I'olicy. 
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•EXTRAORDINAKY  LEAKAGE"  and  ordinary  leakage  distinguished:   marine, 

§  278f)a. 
EXTRAOiy)lNARY  REPAIR.     See  Repairs. 
EXTUA-TEKUITORTAL  POWERS,  of  mutual,  etc.,  companies,  or  mutual,  etc., 

sociotica:  chantije  of  by-laws,  etc.,  §  378c. 
EYE  OR  EYES— loss'  of,  §  3034. 

loss  of:  war  risk  insurance,  Appdx.  A. 
EYESIO.HT,  loss  of:  proximate  cause,  g  2833. 
total  loss  of,  §  287!ta. 
loss  of,  §  2880. 
FACTORS- insurance  by,  §  623. 

promise  to  write  principal  to  effect  insurance,  §  669. 
insurable  interest,  S  931. 
salvors:  sue  and  labor  clause,  §  3481). 
FACTORY' — mills:  descrij)tion  of  property,  g  1751. 
running  nights,  §  2108. 

ceasing  to  operate:  operating  at  night,  §  2216. 
See  Manufactory. 
FACTORY  SHIP— converting  vessel  into:  deviation,  §  2401,  note. 
FACT:  QUESTION  OF.     See  Jury. 
FACTS— judgment  of  trial  court  on,  final,  §  3717. 
FAEXUS  NAUTICUM,  §  iii. 

FALL,  as  proximate  cause  of  injury  or  death,  §  2833. 
as  proximate  cause  of  accident  or  death,  §  2879a. 
when  death  from  disease  and  not  from  accident,  §  2880. 
FALLEN  BUILDING— what  constitutes,  §  2773. 

See  Risks   and   Losses;   Wall. 
FALLING  BUILDING— fire;  proximate  cause,  §  2833. 

See  Building;   Excepted  Risks  and  Losses;  Risks  and  Losses. 
FALLING  WALLS,  buildings,  and  structures,   §§   2773,  2774. 

See  Excejited  Risks  and  Loss;  Risks  and  Losses. 
FALSE  CLEARANCE— concealment,  §  1832. 

FALSE  PAPERS — concealment,  etc.,  of  papers:   national  character,  §  2142. 
PALSE  REPRESENTATIONS  a  defense  to  action  on  note,  §  1311. 

See  Representation  and  Misrepresentation;  Particular  Representations 
and  Warranties. 
FALSE  SWEARING,  notice  and  proofs  of  loss,  §§  3339-3344. 
after  verdict,  §  3344. 
or  attempt  at  fravid:  evidence,  §  3781. 

See  Fraud  and  False  Swearing. 
"FAMILIES — widows,  orphans  and  other  dependents"  as  beneficiaries,  S  780. 
•FAMILY"— as  beneficiary,  §  779. 

''immediate  family"  beneficiaries,  §  779a. 

"of  deceased":   "family"  or  "families"  in  connection  with  other  class  desig- 
nations of  beneliciaries,  §  780a. 
FARMER — policy  by,  and  by  carrier  construed  under  workmen's  compensation 
act  of  England,  note,  §  7d. 
English  workmen's  compensation  act,  §  2825a. 
"FARM  PROPERTY"" — live  stock  and  harness  insured,  §  2080. 
FATHER,  property  of:  son's  insurable  interest  in,  §  106.5. 

assignment  of  policy  to  minor  children:   creditors,  §  2343. 
as  guardian:  assignment  of  policy  issued  to  ward,  §  2346. 

See  Parent. 
FEAR  OF  DANGER— concealment,  §§  1862,  1863. 

See  Danger. 
FEAR  OF  OPERATION  OF  PERIL  as  ground  of  breaking  up  voyage,  §  153L 
FEDERAL  CONSTITUTION— foreign  corporation  not  citizen,  §  328. 

See  Statute. 
FEDERAL  COURTS.     See  Jurisdiction. 

I'EDERAL  WAR  RISK  INSURANCE  STATUTES,  Appdx.  A. 
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FEE  for  membership:  condition  precedent,  §  1248. 
guaranty  fee  in  credit  guaranty.     See  Premium. 

See  Admission  Fee;  Assessments;  Statutes;  Tax. 
FEET  OR  FOOT,  loss  of,  §  3034. 

loss  of:  war  risk  insurance,  Appdx.  A. 
FELONIOUS  ACTS  causing  death,  §  2882. 
FELONY,  conviction  of:  excepted  risks  and  losses,  §  2610b. 
FEME  COVERT.     See  Wife. 
FERRYBOAT— collision,  note,  §  2751. 

FIDELITY  BOND:  necessity  of  signing  by  employee:  agency:   waiver,  §  178a. 
FIDELITY  GUARANTY— origin  of,  §  ix. 
statutes  as  to,  §  x. 
defined,  §  12. 

included  in  guaranty,  §  12. 

bank  cashier's  bond  not  against  public  policy,  note,  §  12. 
insurance  is  contract  of  indemnity,  §  27b. 
when  contract  of  complete,  and  not  a  mere  proposal,  §  54b. 
"subject  to  result  of  investigation":  proposal,  §  54b. 
what  is  sufficient  delivery  of  bond,  §  102. 
within  rule  of  construction  against  forfeiture,  §  220b. 
rule  of  construction  as  to,  §  206c. 
rule  of  construction  in  favor  of  assured,  §  221b. 
rule  contra  proferentem,  §  222a. 
lex  loci,  §  231b. 

employees  as  parties  to  contract,  §  307e.    . 
bonds  or  contracts  constitute  insurance,  g§  339-339b. 
when  employee  is  not  obligor's  agentto  bind  latter  by  waiver  of  signature, 

§  416a. 
attachment  and  duration  of  risk,  §  1443a. 
renewal,  §  1470a. 

representations:   best  of  assured's  knowledge  and  belief,  §  1915b. 
statutes  as  to  representations,  etc.,  apply,  §  1916,  subd.  (j). 
employees'    fidelity:    fidelity   guaranty,    §    2766. 
preliminary  statement,  §  2766,  subd.   (a). 
nature  or  purpose  of  fidelity  guaranty,  §  2766,  subd.  (b). 
construction:  fidelity  guaranty,  §  2766,  subd.  (b). 

validity  and  binding  obligation  of  fidelity  guaranty,  §  2766,  subd.    (c*. 
nature  and  extent  of  liability:  generally,  §  2766,  subd.  (d). 
reinsurance  of  surety  insurer,  §  2766,  subd.  (e). 
liability  of  reinsurer  to  original  reinsurer  where  former  is  mere  surety, 

§  2766,  subd.  (e). 
"embezzlement"    or    "larceny"    generally,    vuider    guaranty    insurance 

clauses  containing  these  words,  §  2766,  subd.  (f).  . 
■whether    phrases   "amounting   to   embezzlement   or   larceny,"   or   "any 
acts  of  larceny  or  embezzlement,"  restrict  recovery  to  losses  occa- 
sioned  by   acts    which   are   criminal   or   import    a    criminal   oflense, 
§  2766,  subd.  (g). 
what   constitutes   fraud   or   dishonesty   amounting  to   larceny   or   em- 
bezzlement, §  2706,  subd.  (h). 
what  acts  do  not  constitute  embezzlement  or  larceny,  §  2766,  subd.  (i). 
when  embezzlement  or  larceny  does  not  include   nu-re  indebtedness  or 

debts,  or  advances  by  empioyer,  §  2766,  subd.   (j). 
"any  act  or  acts  of   fraud,   dishonesty,   forgery,  tiioft,  embezzlement, 

wrongful  abstraction  or  misappropriation,"  §  2766,  subd.   (k). 
pecuniary  loss  by  reason  of  "fraud  and  dishonesty"  <loe8  not  restrict 

recovery  to  loss  occasioned  by  criminal  acts,  S  2766,  subd.   (1). 
advances:     "any    oflicr    indebtedness":     debts:     loans:     personal    dis- 
honesty: fraud  and  dishonestv.  §  2766,  subd.  (n). 
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FIDELITY  GUARAKTY— continued. 

bond  slipulation  to  faithfully  discharge  duties  of  oHitL",  pay  over  and 
account     for     moneys,     etc.:     mutual     associatidii     olticer,     §     27(50, 
tfubd.   ill). 
dit;hoiiosty :    acls    of    omission    or   commission,    done    or   committed    in 

bad  faith,  J?  '27 tU!,  subd.   (o). 
personal  dishonesty  or  culpable  negligence:   gross  negligence:   ordinary 

care.  §  2766,  subd.  (p). 
liability  for  acts  of  fraud  or  dishonesty,  "embezzlement"  or  "larceny," 
etc.:    scope   of   duties:    other   or   additional   employment   or   duties, 
§  27(iG.  subd.   (q). 
fraud  and  dishonesty  of  member  of  partnership,  §  2766,  subd.   (r). 
extent    of    duty    and    liability    as    to    supervision,    inspection,    etc.,    to 

prevent  default,   J?  2766,  subd.    (s). 
liabilitv     conditioned     upon     discovery     of     fraud,     defalcations,     etc, 

§  2766,  subd.   (t). 
prosecution   of    employee   as   condition    precedent   to    liability,    J;    276(i, 

subd.  (u). 
extent   of    liability:    time   limitation    for   occurrence   of   losses:    future 
acts    are    covered,    not    past    defaults    unless    so   stipulated,    §    2766, 
subd.   ( V ) . 
continuing  employee  in  service  after  default:   concealment:   knowledge 

of  assured  or  surety,  §  2766,  subd.  (w). 
renewals:  fidelity  guaranty,  §  2766,  subd.  (x). 
notice   of   acts   of   employee   affecting   loss:    precautions   against    loss, 

§  2766,  .subd.   (y). 
limitation  clauses  affecting  actions  or  suits,  §  2766,  subd.   (z). 
statute  of  limitations,  §  2766,  subd.  (z). 
extent    of    liability:    aggregate    amount    of    bond    for    creditors,    how 

reached,  §  2766,  subd.   (aa). 
extent  of  liabilitv  on  successive  officers'  bonds:    contribution  by  sure- 
ties, §  2766,  .siibd.   (bb), 
discharge  or  release  from  liability,  §  2766,  subd,  (cc). 
"fraud  or  dishonesty"  "amounting  to  embezzlement  or  larceny":   rem- 
edy is  ex  contractu,  upon  a  contract,  and  not  based  upon  tort  to 
recover  a  penalty,  not  only  so  in  form  but  also  in  its  nature:  plead- 
ing: affidavit  of  defense,  §  2766,  subd.  (dd). 
defenses:   general  instances,  §  2766,  subd.   (ee). 
action  by  surety  to   recover  money  paid:    what  constitutes   fraud   or 

dishonesty,  §  2766,  subd.   (ff). 
pleading  and  evidence:   fraud,  dishonesty,  embezzlement,  larcenv.  etc., 

§  2766,  subd.  (gg). 
guaranty    of   fidelity   of   guardians   and  other   persons  holding  similar 
or  other  fiduciary  or  trust  relations  in  respect  to  money  or  property, 
§  2766,  sybd.   (h'h). 
negligence,  §  2847. 

when  right  to  sue  is  controlled  by  statute,  §  3224,  subd.   (j). 
notice  and  proofs  of  loss.  §  3336. 
validity  of,  §  3531b. 
subrogation,  §  3575.    . 
right  to  subrogation,  §  3577. 

evidence  of:  prior  dishonest  acts  of  employee,  §  3793. 
breach  of  warranty:  dishonest  acts  of  employee:  evidence,  §  3793. 
See  Guaranty  Insurance,  §  2002a. 
FIFTY  PER  CENT  RULE — clause  not  to  abandon  except  loss  exceeds:  freiffht, 
§  2931. 
construction  acceptance  of  abandonment,  §  2988. 
repairs:   abandonment,  §  3008. 

repairs  exceeding,  on  ship's  arrival:  aliandonment,  §  3013. 
arrival  of  part  of  goods:  abandonment,  §  3014. 

See  Al  -.uidonment :   Repairs,  etc. 
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FIGHT,  death  in,  §  2619a. 

FIGHTING— death  caused  by,  §  2619. 

FIXAXCE  ACT.  of  England:  validity  of  policv.  Appdx.  C,  sec.  25,  subd.  2. 

FINANCE  CO:\LMITTEE  OF   SHIPl'IXG  CLUB— joinder  of  parties  defendant, 

§  3647. 
FINDINGS  of  jury:  setting  aside:  occupation,  §  2074. 

special  findings,  §  3714. 

objections  to,  §  371-5a. 

or  verdict  of  coroner:  evidence  of  death,  §  3772a. 
FIEE — insurance,  origin  of,  §  vi. 

insurance  defined,  §  6. 

insurance  statutes,  note,  §  6. 

contract  to  be  in  writing:  Georgia  statute,  note,  §  31d. 

hail  insurance  by  fire  insurer:  ultra  vires,  §  35. 

risk  valued   policv,    §    159. 

valued  policy  laws,  §§  163,  3026-3029. 

whether  same  rules  govern  as  in  marine  and  life  policies,  §  206. 

by  lightning:  usage,  §  255. 

■"by  lightning":  meaning  of:   custom  of  other  insurers  to  explain,  §  255. 

])olicy  against  railroad  liability  for,  is  fire  not  guaranty  insurance,  §  336. 

risk:  time  when  insurable  interest  must  exist,  §  901. 

caused  by  incendiarv  bomb  from  enemy  air  craft.   §   2582. 

falling  of  building  except  as  result  of,  §§  2583-2583b.     See  §§  2773-277.V 

loss  by,  excepted :  accident  to  property,  §  2633. 

plate  glass:   excepted  risks,  §  2634. 

when  words  '"on  fire"  instead  of  "•burned"  or  -burnt"  are  used:   particular 
average,  §  2699a. 

not  marine  risk  where  vessel  unfinished  and  never  afloat.  §  2730. 

caused  by  use  of  turpentine  to  increase  head  of  steam:  barratry,  §  2742. 

caused  for  barratrous  jmrposes.  §  2742. 

caused  by  collision:   marine,  §  2752. 

electric  lighting,  §  2761. 

electrical  machinery  and  fixtures,  §  2761. 

caused  by  spontaneous  combustion,  §  2769. 

'"originating  from  any  cause"  covers  explosion,  §  2769. 

identical  property  insured  need  not  be  consumed  or  ignited,  §  2769. 

combustion  and  explosion  inseparably  connected,  §  2771. 

preceding  and  causinfr  explosion,  §  2772. 
•      proximate  cause  where  building  blown  up  to  prevent  spread  of  conflagra- 
tion, §  2772. 

igniting  gunpowder:   pn  ximate  cause,  §  2772. 

starch   dust  igniting:    explosion   and  accident,   §   2772. 

confined  manufactory,  etc..  jjurposes  not  ■fire,"  §  2779. 

covered  by  claim  ag;  inst  loss  or  damage  by  fire,  §  2779. 

what  is  and  is  not,  g  2779. 

identical  property  may  not  be  ignited  or  consumed,  §  2779. 

marine  risk,  §  2780. 

bv  collapsing  of  Hue:  marine  risk,  §  2780. 

loss  by  lightning,  §  2700. 

'•by  fire  by  liglitning,"  §  2790. 

<lestroying  vessel  in  dry-dock:   expense  of  repairs.  §  2792. 

used  by  chemists,  artisans  and  manufacturers,  §  2796. 

confined  for  heating,  etc.,  purposes,  §  i:796. 

overheating  wit  limit  combustion,  §  2796. 

imminent:  removal  of  goods:  damages  and  expenses  incurred,  §§  2811-2813. 

loss  by:   ship-owner's  liability,  §  2815. 

tenant's  liability  to  pay  rent,  §  2820. 

theft,  §  2821. 

removal   of  property   during  and  loss  by  theft,   §   2821.     See  Reim.val   of 
I'roperty. 

explosi(m:  proximate  cause,  §  2833. 
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FIRE — continxied. 

proximate  cause  ol  U>ss  of  vessel,  •i  28.'i3. 

lollisioji  tolknved  by  sinking  of  sliip:   proximate  cause,  g  2833. 

merdiaiuiise:   proximate  cause,  §  ■28;!3. 

destroying  cargo  of  stranded  ship,  §  2833. 

consequent  upon  collision  between  vessels:    proximate  cause,  §  2833. 

earthquake  cause:   proximate  and  remote  cause,  §  2833a. 

"direct  loss  oi'  damage  by,"  §  2837. 

collision:   proximate  cause.  §  2837. 

"immediate  loss  by,"'  §  2837. 

negligence,  §§  2840-2844. 

may  gross  negligence  evidence  fraudulent  design,  §  2848. 

setting  lire  to  one's  own  property,  §  2851. 

threatened  burning,  §  2851. 

building  is  insured  and  not  materials,  §  3025. 

•wholly  destroyed."  §§  3026-3029. 

■totally  destroyed,"  §§  3026-3029. 

origin  of.  proofs  of  loss,  §  3315. 

risk:  salvage.  §  3409. 

risk:  general  average.  ?i  3409. 

damage  to  ship  or  cargo  by:  general  average,  §  3421. 

market  or  cash  value  of  goods:   damages,  §  3454. 

goods  lost:  damages,  §  3454. 

}iart  of  property  destroyed:  damages,  §  3454. 

building  destroyed:   damages,  §  3454. 

second  fire:  nominal  damages,. §  3454,  subd.   (c-2). 

as  related  to  explosion.     See  Excepted  Risks  and  Losses. 

See  Excepted  Risks  and  Losses;  Risks  and  Losses;  Total  Loss,  etc. 
FIRE  DEPARTMENTS — contributions  to  by  foreign  companies,  §  328. 
FIRE  EXTINGUISHERS.     See  Automatic  JFiie  Extinguishers. 
FIREMAN'S  BENEVOLENT  FUNDS — contributions  to,  by  foreign  corporations, 

§  328. 
FIRE:MEN.   payment    of    certain    sums    for    pensions    for   disabled:    unconstitu- 
tional. S  327. 
FIRE  PATROL  under  statute.  §  via. 

neither  a  public  corporation  nor  public  charity,  note,  §  via. 

a  private  association  and  not  public,  etc.,  §  328. 
FIRE  POLICY.     See  Standard  Fire  Policy,  §  24a. 

standard:  parol  contract.  §  33a. 

after  loss  not  an  instrument  for  payment  of  money,  note,  §  145. 

standard  form:   statutory  requirement,  §  176. 

for  "whom  it  mav  concern,"  §  619. 
FIRE  PREVENTION  "bureau  statute,  note,  §  via. 
FIRE-PROOF  SAFE.     See  Safe. 

FIRE  RATING  BOARD,  taxation  to  pay  expenses  of,  §  327. 
FIRE  RISKS.     See  Fire. 
FIRES— liability  of  railroad  foi-,  note,  §  898. 

heating:   stoves:  continuing  warranty,  §  2002. 

from  locomotives,  §  2598a. 

automobiles:  collisions:  excepted  risks,  §  2633a. 

liability  of  railroads  for:   subrogation:  constitutional  law,  §  3574a. 
See  Risks  and  Losses. 
FIRE  UNDERWRITERS,  boards  of:  history  of,  §  via. 
FIREWOOD  for  engines:  seaworthiness,  §.  2161, 
FIREWOPtKS— prohibited  article,  §  2202. 
FIRM.     See  Partner:  Partnership. 

"FIRST  BILL"  construed:  credit  guaranty,  §  2786,  subd.  (c). 
FISHING  VOYAGE  outfits:  insurable  interest,  §  1024. 

continuance  of  risk:  part  of  cargo  arriving  by  another  ship,  §  1533. 

outfits,  stores,  etc.:  description,  ^  1778. 
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FITS— death  from:  excepted  risk,  §  2628. 

falling  in  front  of  locomotive  engine:  proximate  cause,  §  2833. 

when  not  a  disease:  accidental  killing  as  proximate  cause  of  death,  §  2879. 
See  Epileptic  Fits. 
FLA(t,  national  character,  §  2128. 

neutral  flag:  transferred  to  A:  Declaration  of  London,  Appdx.  E. 
FLA(;RAXTE    BELLO— that   assured   has   immigrated,   need   not   be    disclosed. 

§  1S3.5. 
FLATBOAT — lashed  to  steamer  to  be  towed:  negligence  of  master,  §  2405. 
FLAVOR — change  of:  excepted  risk:  marine,  §  271U. 
FLOATING  DOCK:  seaworthiness,  §  2161. 
FLOATING  POLICY  defined,  §  157. 

blanket  or  compound  policies  disting-uished  from  specific  policies,  §  157a. 

bv  ship  or  ships  defined.  Api)dx.  C,  sec.  29. 
FLOATING  SHIP.     See  Refloating  Ship. 
FLOODS— proximate  cause,  §  2833. 

or  high  water:  proximate  cause,  §  2833. 

exce]jted   risks   and  losses,   §   3582e. 
FLORENTINE  STATUTE  earliest  form  of  policy,  §  iv. 
FLL'ES  COLLAPSING— fire:  marine  risk,  §  2780. 
FLUIDS— prohibited  articles,  §  2202. 
FOG- P.ANK— collision,  note,  §  2751. 
FO(4-IIORN— efliciency  of:  collision,  note,  §  2751. 
FOOD  FOR  VOYAGE:   seaworthiness,  note,  §  2160. 
FOOT  OR  FEET— loss  of,  §  3034. 

loss  of:   war  risk  insurance,  Appdx.  A. 
FORCE  PUMPS— continuing  warranty,  §  2078. 
FORECLOSURE— waiver:   proofs  of  loss,  §  3379. 

See  Alienation;   Subrogation. 
FORECLO.SURE  SALE— mortgagor's  insurable   interest .  after,  §  10.39. 

insurable  interest  of  mortgagee  after,  §  1046. 

disclosure  of  title  under.' §  2043. 
FOREIGN  ADJUSTMENT— §  3465. 
FOREIGN  ADMINISTRATOR— action,  §  3499. 
FOREIGN  ASSETS— receiver,  §  3593. 
FOREIGN  COMPANIES,  statutes  as  to.  as  part  of  contract,  §  194.  subd.  (b). 

various  statutory  requirements  of  conditions  prerequisite  to  doing  business 
or  transacting  business,  §  328. 

state  regulation:  insurance  business  as  franchise.  §  328a. 

mutual  fire  company:  insolvency  of:  return  of  premium,  §  1408c. 

mailing   notice    and    unearned    premiiuu    to,   when    sufficient:    eanoellation, 
§  1669a. 

agent  in  state:  jurisdiction:  garnishment,  §  3506. 
See  Foreign  Corporation. 
FOREIGN  CONTRACTS— statutes :  attaching  application,  §   19(io. 
FOREIGN    CORPORATION— statute    requiring   acts    through    resident    citizen, 
§  194. 

no  absolute  right  to  recognition  in  other  states,  §  328. 

statutes  as  to:   promise,  §  328. 

not  citizen:  Federal  constitution,  §  328. 

what  is  a  '-state,"  note.  §  328. 

witlidrawal  of  securities:  retaliatory  law.s,  §  329. 

power  of  agent  to  bind  it  by  construction  of  policy,  §  537. , 

attorney  of:   agent:   statute,  §  702. 

agent  of:   service  of  process,  §  70.'!. 

action  against  agent  of,  acting  withciit  license,  §  713. 

unlicensed:   adjuster'.s  rights  when  acting  for,  §  714. 

unlicensed:  agent's  rights  wiien  acting  for,  §  714. 

unauthorized:   recovery  of  premiums  by,  §  1171. 

nonforfeiture  statutes  apply  to,  S   1179. 

unautliorized:   premium  note  given  to.  §  1216. 
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FOKF.TGN  CORPORATION— oont iiuied. 

iifisessnu'iits  by.  wlien  un;mtliorized  to  do  business,  §  1267. 

unauthorized:   ri^'lit  of  trustee  of  to  assess,  §  127 '). 

not  complying  witli  statute:  return  of  premium,  §  1402. 

noneouiplianee  Avitli  statute,  g  2536. 

action  against,  JiS  .■{477- •■>47!.). 

service  of  process:   statute,  §  3496. 

estoppel  to  plead  no  jurisdiction,  §  3497. 

declaration,  complaint,  etc.,  §  3669. 

failure  to  comply  with  statutory  requirements:   subrogation,  §  3578. 

service  of  process,  §  3706. 
See  Construction,  what  is  Part  of  Contract;    Parties:    Statute:   Taxation. 
FOKEKJX  CHEDITOKS—rights  over  assets:   receiver,  §35!).'!. 
1-\>PE1GX  CURRENCY:   estimation  in  of  damages,  §  3456. 
FOREIGN  EMBARGO— §  2~64. 
FOREIGN  .JUIXJMENT— conclusiveness  of:   adjustment,  §  3465. 

evidence,  §  3829. 
FOREIGN  LAWS — i^rohibiting  trade:   illegal  insurances,  §  2540. 

prohibited  trade.  §  2682. 
FOREIGN  :\10NEY— payment  premium  in,  §  1140. 
FOREIGN  POLICYHOLDERS  computing  shares,  §  359. 

and  creditors:  receivers,  §  3503. 
FOREIGN  PORT— attachment  of  risk    -at  and  from,"  §  1496. 

vessel   lying  long  in,  or  stated  to  be  there  in  safety:   attachment  of  risk 
"at  and  from,"  §  1507. 

attachment   of  risk    "at  and   from":   ownership  acquired  while  vessel  lying 
in  port,  §  1510. 

necessity  of  ship  remaining  at  for  repairs:  concealment,  §  1820. 
See  '-At  and  From." 
FOREIGN  POWER — nonintercourse  law:  trade  valid  through  necessity,  §  2542. 

warranted  free  from  collision  of.  §  2691. 
FOREIGN  REGISTRY  of  ship  as  evidencing  carrying  capacity,  §  2066. 

See   Registered    Tonnage ;    Registry  Acts.   etc. 
FOREIGN   REGULATIONS  as  affecting  concealment.   §   1807. 
FOREIGN  STATE— -examination  under  oath"  in,  §  3330. 
FORFEITURE  and  exceptions  not  favored  by  construction,  §  220. 

waiver  by  directors,  §  404. 

termination  of  membership:    self-executing  laws,  §  407. 

waiver  of  by  lodge,  §  407. 

insurer  estopped  to  defend — agent's  misrepresentations,  §  473. 

Avaiver  of  by  agents — generally,  §  536. 

where  agent  fails  to  take  advantage  of,  §  541. 

assured  not  aided  by  agent's  want  of  ordinary  diligence,  §  545. 

mutual  societies,  note,  §  882. 

to  government  for  breach  of  statute :  time  when  interest  is  devested,  §  904. 

none  for  nonpaj^ment  of  annual  premium  unless  agreed,  §  1098. 

failure  to  pay  ^jremium  on  day  stipulated,  §  1103. 

nonpayment  of  premium:   when  equity  will  not  relieve  from,  §  1104. 

nonpayment   of   premium:    no   notice   or   formal   declaration   of   necessary, 
§  1106. 

when  demand  for  payment  of  premium  necessary  as  condition  precedent, 
§  1107. 

nonpayment  of  installments  of  premium  when  due,  §  1108. 

time  of  payment  of  premium  may  be  extended,  §§  1109,  1110. 

not  prevented  by  part  payment  of  premium,  §  1114. 

nonpayment  of  premium.  §§  1116,  1117. 

demand  and  notice  where  order  given  on  third  party  for  premium,  §  1143. 

nonpayment  of  premiums  by  mortgagor:   defense  of  mortgagee,  §  1158. 

payment  of  premium  by  dividends  to  save,  §  1166. 

liability  for  premiums  after,  §  1168. 

nonpayment  of  premium:  revival  of  policy.  §  1170. 
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paid-up    policy:    nonpayment    of    premium    and    nonsurrender    of    original 

policy,  §  1184,  note, 
paid-up  nonforfeiture  policy  by  nonpayment  of  notes  or  interest,  §  1188. 
when  and  when  not,  of  paid-up  policy,  §§  1188,  1189. 
paid-up  policy,  failure  to  pay  interest  on  premium  notes,  §§  1188,  1189. 
clause:    statute   provisions   incorporated   in   endowment   policy  to   qualify. 

§  1193,  note, 
conditions  as  to  for  nonpayment  premium  note,  §  1204. 
whether   demand  and   notice  necessary  on  premium,  etc..  notes.   §§   120G- 

1208. 
that  policy  not  ipso  facto:  void  for  nonpayment  of  note,  §  1206a. 
when  company  may  waive  for  nonpayment  of  note  and  recover  on  same, 

§  1210. 
condition  for  in  note  only,  §  1211. 
when  none  as  to  for  nonpayment  note,  §  1212. 
nonpayment  of  note:  parol  agreement,  §  1213. 
for   default   in   payment  note   when  not   waived  by   demand   for  payment. 

note,  §  1230. 
nonpayment  of  interest  on  premium  notes,  §  1233. 
whether   declaration   of   is   necessary   for   nonpayment   of   assessments    or 

dues.  §  1251a. 
liabilitj-  to  assessment  after,  §  1256. 
dues  in  arrears,  §  1258. 
self-executing  provisions.  §§  1261,  1261a. 
member's  right  to  refuse  payment  of  assessments  and  so  effect  a  forfeiture, 

note,  §  1270. 
sudden  calamitj'  preventing  payment  assessment,  §  1276. 
assessment  must  be  valid  to  warrant,  §  1292. 
notice:   paid-up  policy,  §  1326a. 
waiver   of   generally   by   receipt    of    overdue   premiums,    assessments,   and 

dues,  §  1369. 
not  presumed,  §  1408. 

wrongfully  or  unlawfully  declared:  return  of  premiums.  §  1408. 
agreement  or  waiver  necessary  to  renewal  or  revival,  §  1467. 
nonpayment  of  calls  by  member:   mutual  shipping  association,  §  1554. 
cancellation  and  rescission  after.  §  1663. 
affirmative  act  of  insurer — voidable,  §  2190. 
temporary  increase  of  risk,  §  2239. 

whether  "must  be  declared  imder  statute:  illegal  risk,  §  2542. 
notice  and  proofs  of  loss,  §§  3275-3347. 
proofs  of  death,  §  3277. 
proofs  of  loss,  §  3280. 

no  clause  for:   failure  to  furnish  proofs  of  loss,  §  3282. 
fraud  and  false  swearing.  §  3339. 
-false  .swearing,  g  3340. 
evidence  to  rebut:  ]iroofs  of  loss,  §  33.54. 
failure  to  furnish  proofs  in  time,  §  3367. 
waiver  of  by  dcTiiand  for  proofs  of  loss,  §§  3368-3370. 
as  defense  after  new  contract  to  pay,  §  3385. 
assessments:  evidence.  Sj  3826. 

See   Conditions:    Estoppel:    Premiums;    Waiver. 
FORGERY,   loan   obtained   bv:    pledge   of   policy:    power   of   attorney:    set-off, 

§  2337a. 
banker's  policy:   Lloyd's:   lost  through  forged  bills,  §  2740a. 
FORMS-  abandonment,  notes,  5;§  297(i.  2978. 
adiustment,  one-third  new,  note,  S  3082. 

certificate  of  h.ss  need  not  be  in  precise  words  of  policy,  §  3275. 
evccution  of  marine  and  fire  jiolicies,  note,  §  ]78. 
Florentine  statute:  earliest  form  of  policy,  §  iv. 
marine  policv.  note,  §  176,  Appdx.  C,  Sched.  I. 
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wliat  not  included  under  Massachusetts  policy,  §  1705. 

nionioranduiH  clause,  notes,  ^§  2696,  26i»7. 

of  iiartii'ipating  endowment  policy  upon  reserve  dividend  plan,  note,  §  10. 

particular  account  of  loss,  note,  §  3333. 

what  ])olicy  usually  contains,  §  177. 

proofs  of  loss,  marine,  §  3279. 

proofs  of  loss:  goods  in  separate  buildings,  §  3316. 

clause  as  to  risks,  §  2735. 

standard  policy:  notice  and  proofs  of  loss,  note,  §  3275. 

.standard  policj',  §  33. 

standard  policy:  limiting  time  of  suing,  note,  §  3181. 

standard  policy:   examination  under  oath,  note,  §  3275. 

sue  and  labor  clause,  note,  §  2818. 

subscription  of  Englisli   marine  ])olicy,  note,  §  178. 
Sec  Application;   Policy. 
i'Y)RTHWITH":  proofs  of  loss,  i?  3291. 
■FOR  WHOM  IT  MAY  CONCERN"— action,  §§  019,  720. 

who  may  sue,  §  3009. 

Joinder  parties,  §  3641. 

8ee  Policy;   Words  and  Phrases. 
FOSTER  MOTHER"— designation  of  beneficiaries,  §  728. 
■I'^OUND" — service:   jurisdiction,   §  3497,  note. 
FRANCHISE— nonus'er:   dissolution  in  equity,  §  3598. 

insurance  business  as,  §  328a. 

usurpation  of:  corporation  party  to  action,  §  3656. 
FRATERNAL    ORDERS,    ORGANIZATIONS    AND    SOCIETIES:     in    United 
States:  history  of,  §  v. 

statutes  as  to,  §§  x.  7b. 

initiation  as  condition  precedent  to  membership,  §  34. 

signing  contract,  §  53b. 

initiation:   medical  examination:   signing,  §  53c. 

completion  of  contract,  §  53c. 

delivery  of  certificate  to  subordinate  lodge,  local  camp,  etc.,  §  108d. 

subject  to  laws  of  state  and  jurisdiction  of  courts,  §  352. 

whether  insurance  companies,  §§  344b,  344c. 

or  mutual  assessment  companies:  distinction,  §  346c. 

by-laws   prohibiting  engaging  in   liquor  or   saloon   business:    amendments, 
changes,  etc.,  §§  379e,  379f. 

waiver  and  estoppel:  agents,  g  533d. 

waiver  by  agent  of  local  lodge  of  fraternal  order,  §  543a. 

liability  of  officers  of,  to  insured,  §  683a. 

statutes  as  to  representations,  etc.,  §  1916,  subd.  (1). 

proofs  of  death  by  subordinate  lodge  or  secretary,  §  3310. 

See  Beneficiaries;   P>enefit  Societies;  Con.struction,  what  is  Part  of 
Policy;  Mutual  Companies;  Parties;  Partnership;  Powers. 
FRAUD — applicable  to  all  insurances,  note,  §  i. 

in    absence    of    apportionment    by   society   not   reviewable   by   courts:    dis- 
tributive share:   tontine  ]iolicy,  note,  §  ii. 

of  agent  inducing  delay:   retention  of  policy  by  applicant,  §  66i. 

or  misrepresentation  in  obtaining  delivery  of  policy,  §  99. 

of  directors:   action  for:  reinsurance,  §  136a. 

recovery  induced  by:   reinsurance,  §  136c. 

or  mistake — parol  evidence  of,  §  185. 

as  defense:  application  attached,  §  190r. 

statute   that   contract   not   void    by   mistake,   etc.,   agents,    except   fraudu- 
lently made,   §   472. 

of  agent  in  filling  out  application,  §  472. 

repre.sentations   to   insurer   by   own   agent   binds,   in   absence   of   fraud   or 
collusion  with  assured,  §  473. 

of  agent  in  preparing  application.  §  491. 
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agent's  collusion  with  applicant:   misrepresentations,  §  504. 

of  agent  inducing  settlement*   waiver:  proofs  of  loss,  §  594. 

of  agent:  award,  g  5U9. 

of  agent:  settlement,  §  599. 

of  agent — assignment,  §  599. 

of  agent  in  not  complying  with  instructions:  liability,  §  665. 

of  officers  of  company  in  issuing  policies,  etc.,  §  683. 

liability  of  insurer  for  of  agent,  §  684. 

liability  of  insurer  for  agent's  fraud,  §§  684,  684a. 

misrepresentations   of   agent   as   to   validity   of    policy   covering  mournin.L' 

expenses  of  parent,  §  1063a. 
policy  taken  out  to  defraud  creditors,  §  1065. 

of  agent  inducing  policy  to  be  surrendered:  tender  of  premium,  §  1124. 
payment  of  premiums  by  debtor  in  fraud  of  creditor,  §  1147. 
in  substituting  new  policy  for  old,  assured  not  liable  for  assessment.  §  1304. 
defense  to  action  on  note,  §  1311. 

of  assurer,  voiding  contract:  return  of  premium,  §  1400. 
or  misrepresentation  of  assurer's  agent:  when  premium  returnable,  §  1400a. 
concealment  without:  return  of  premium,  §  1404. 
of  assured  or  agent,  policy  void  for  no  premium  returnable,  §  1406. 
cancellation  or  rescission  for,  §  1640a. 

as  ground  of  rescission  or  cancellation  in  equity,  g§  1674-1676. 
or  design  not  entering  into  concealment — efiect  in  such  case,  §  1845. 
as  an  element  of  concealment,  §  1847. 

effect  of  as  to  materiality  of  fact:  representations,  §§  1896,  1897. 
effect  of,  as  to  materiality  of  facts  to  risk:  misrepresentations:  burden  o; 

proof,  §  1896. 
representations  made  without,  as  to  intention,  belief,  or  opinion,  §  1904. 
entire  or  severable  contract,  §  1931,  subd.  (f). 
breach  of  warranty,  §  1964. 

one  insuring  property  as  his  own  when  only  part  owner,  §  2042. 
representations,  etc.,  guaranty  insurance,  §  2002a,  subd.   (m). 
representation:   concealment:  as  to  health,  etc.,  §  2003. 
representations  after  consultation  by  physician,  §  2070. 
or  moral  turpitude:  effect  of  as  to  representations  concerning  consultation 

with  physicians,  §  2070. 
of  medicaf  examiner  in  concealing  knowledge  of  disease,  §  2071. 
or  deceit  under  statutes:   representations,  etc.,  concealment,  §  2071. 
defense:  stock  not  kept  up  to  specified  amount,  §  2093. 
increase  or  change  of  risk:  conspiracy  to  burn  property,  §  2207a. 
in  application  when  not  a  defense  against  assignee,  §  2308. 
in  making  assignment:   in  procuring  assent  thereto,  §  2313. 
in  making  or  procuring  assignment  of  life  policy,  §  2335. 
of  creditors:  assignment  to  wife,  §  2343. 
contract  based  on,  invalid,  §  2512. 
suicide,  where  no  stipulation  against,  §  2650. 
suicide,  where  policy  obtained  with  that  intent,  §  2652. 
intent  to  commit  suicide:  creditor  as  beneficiary,  §  2652. 
or  dishonesty,  amounting  to  embezzlement  or  larceny,  under  fidelity  guar- 
anty, §  2706. 
banker's  policy:   Lloyd's,  §  2740a. 
and  collusion:  collateral  attack  on  judgment  in  employer's  liability,  §  2800, 

subd.  (v). 
negligence  evidencing,  §  2840. 

action  for  not  barred  by  time  limit  for  suing,  §  3198. 
overvaluation  in  proofs  of  loss.  §  3320. 
in  obtaining  award,  §  3262. 

excessive  award    insulRcicnt  of   itself  to  show   fraud,  bias,  or  prejudice  of 
arbitrator  or  referee,  §  3252. 
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or  misoonduct  of  arbitrators  or  rcforoes,  or  on  part  of  one  of  the  parties, 

§  ;t2H2. 
vt'rdict  as  evidence  of,  false  swearin<r,  ^  3341. 
in  procuring  policy  vitiates  it,  §  333i). 
inducing  contract:   action  by  assure;!,  §  3480. 

in  inducing  member  to  change  beneliciary:  riglit  of  action  for,  §  3484d. 
recovery  bacJc  of  money  paid  by  insurer,  §  348G. 
relief   in  equity,   §   3511. 
judgment  set  aside:   equity,  §  3529. 

in  settlement  and  release  of  third  parties:   subrogation,  §  3544. 
in  insuring  pretended  interests:  subrogation,  §  3583. 
defense  of  in  procuring  subscription  note,  §  35!)4. 
defenses,  §g  3732,  3733. 
evidence  to  show,  §§  3782,  3783. 

See  Agent;   Concealment;  Representations  Void  and   ll'...;;il   insur- 
ances;  Warranties. 
FRAUD  AND  FALSE  SWEARING:  notice  and  proofs  of  loss,  §§  3331) -3344. 
adjustment  as  waiver,  §  3384. 
evidence,  §  3781. 
FRAl'DS— STATUTE  OF— parol  contract,  §  39. 
estoppel  of  insurer,  §  3384. 

See  Statute  of  Frauds. 
FRAUDULENT  valuation  in  valued  policy,  §  1(J2. 

representations  of  agents  to  induce  insurance,  §  514. 
title  as  against  creditors:   representation,  §  2040. 
collusion  with  enemy:  barratry,  §  2742. 
acts  of  master:  barratry,  §§  2742,  2743. 
design:  whether  evidenced  by  gross  negligence,  §  2848, 
acts  of  assured,  §  2851. 

exposure  to  peril  distinguished  from  negligence  of  master,  etc.,  §  3010, 
FRAUDULENT  COMBINATION,  to  obtain  policy,  §  3471b. 
FRAUDULENT  INTENT— overvaluation,  §  25. 
FRAUDULENT  VALUATION:   valued  policy  law,  §  163c. 

■FREE  FROiM  AVERAGE  UNLESS  GENERAL":  agent  directed  to  effect  such 
insurance:   liability  of,  §  671. 

See  Average. 
FREE  FROM  PARTIAL  LOSS— fifty  per  cent  rule,  §  3068. 

See  Partial  Loss. 
FREIGHT— inchoate  right  to  insurable,  note,  §  897. 

payable  on  arrival— charter  party  insurable,  note,  §  897. 

time  when  insurable  interest  must  exist,  §  901. 

and  ship:  vendor's  and  vendee's  insurable  interest  in,  §  1007. 

iship-owner's  insurable  interest  in  includes  what,  §  1008. 

requisites  of  an  interest  in,  §  1009. 

ship-owner's  insurable  interest  in,  §  1010. 

chartered  owners:    vessel  sub-chartered:    insurable  interest,  §  1010a. 

expected:   charterer's  insurable  interest  in,  §  1012. 

advances  by  charterer  on  insurable  interest,  §§  1015,  1016. 

differs  from  passage  money,  §  1021. 

as  compensation  for  carriage  of  goods  distinguished  from  chartered  freight, 

§  1606. 
earned  on  outward  voyage,  attachment  of  risk  on  homeward  freight,  §  1615. 
earned,  risk  on  terminates,  §  1617. 

earned,  ship-owners  no  claim  on  cargo  owners  for,  §  1617. 
cargo  sent  by  another  ship,  §  1617. 
partly  earned,  termination  of  risk,  §  1617. 
insurer   does   not   contract   that   freight  be   earned   in   any   specified   time, 

§  1617. 
pending  at  time  of  loss:  recovery  of  where  risk  on  freight  against  totaj 
loss,  §  1619. 

6494 


INDEX 

FREIGHT — continued. 

advances  on:    description,   §   1706. 

and  cargo:   insurance  on  ""both  or  either,"  §  1707. 

must  be  insured  eo  nomine,  §  1717. 

warranted  "free  from  any  claim  consequent  upon  loss  of  time,"  §  2678a. 

earned  at  intermediate  port:   bottomry:   lender's  risk  on  advances,  §  2733. 

when  inferred  that  master  used  for  necessities  of  voyage,  §  2733. 

not  guaranteed  to  be  earned  in  any  stated  time,  §  2760. 

loss  of,  §  2781. 

pro  rata:  paid  by  owners  of  goods  to  ship-owners,  §  2836. 

increased:  transshipment  of  cargo,  §  2836. 

abandonment  and  total  loss,  in  caae  of,  §  2893. 

abandonment,  §§  2901,  2923. 

at  risk:  part  of  cargo  discharged:   abandonment,  §  2906. 

and  ship:  abandonment  and  constructive  total  loss:  apportionment,  §§  2917, 
2918. 

See  Abandonment  and  Constructive  Total  Loss.  §§  2917-2935. 

pro  rata,  §§  2019,  2921,  note,  2922,  2935. 

not  earned  and  return  cargo  purchased  out  of  proceeds,  §  2934. 

abandonment:  constructive  total  loss:  free  from  partial  loss  and  particular 
average,  §  2942a. 

anticipated  profits:  abandonment,  §  2996a. 

extra  cost  of:  transshipment:  aggregation  of  expenses,'§  3099. 

loss  or  retardation  of  voyage,  §  3015. 

jettison  of  deck  cargo,  §§  3418,  3419. 

paid  substituted  bottom:  general  average,  §  3427. 

loss:  general  average,  §  3430. 

of  vessel  totally  lost:   when  properly  included  in  loss,  §  3444. 

insurers  may  be  first  liable:  general  average,  §  3441. 

when  chargeable  with  wages,  etc..  of  master  and  crew,  §  3442. 

to  ship-owner  where  ship  stranded  to  prevent  capture,  §  3442. 

paid  in  advance:  coniribution,  note,  §  3443. 

pending:  contribution,  §  3444. 

pro  rata:   contribution,  §  3444. 

partial  loss:   damages,  §  3452. 

value  of:  general  average  adjustment,  §  3453. 

general  average  adjustment,  §  3453. 

total  loss  of:  damages:  open  policy,  §  3454. 

measure  of  damages  or  recovery,  §  34.54,  subd.  (b). 

valued  policy:   deductions:   damages,  §  345;i. 

and   advances   subject  to  freight   policy:    release   of  liability:    subrogation. 
§  3.')43. 

insurable  interest:  evidence,  §  3763. 

insurance  of,  war  risk,  Appdx.  A. 

advance  freight:   insurable  interest,  Appdx.  C,  sec.  12, 

construed  under  Marine  Ins.  Act,  Appdx.  C,  Sched.  I.  sec.  3. 

partial  loss  of,  Appdx.  C,  sec.  70. 

includes  what:  Marine  Ins.  Act,  Appdx.  C,  sec.  90,  Sched.  I.  sec.  16. 
See  Chartered   Freight;   Description  of   Property,    Mortgagee:    Mortgagor; 
Picpairs;  Fifty  Per  Cent  Rule:  Risk,  Attachment  and  Duia'ion  of. 
FRESHET— proximate  cause,  §  2833. 
FRIKXO,  payment  of  premiums  by,  after  death  of  insured.  ?<  1148. 

as  beneficiary,  §  729. 

insurable  interest:  life,  §§  729,  1071. 

trust  created  In  equity  for,  beneficiary.  S  796a. 

conflitlonal  cliange  of'benc  liciary  In  favor  of,  §  730. 
J'RIENDl.Y  SOCIETIES  as  eoniieeted  with  in.surance.  ^§   ii.  v. 

of  England  and  '■guilds,"  §  il. 

English  statutes,  §  v. 

and  mutual  insurance:   history  of.  §  v. 

and  cattle  insurance  societies:  lonneetion  between,  §  va. 
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and  industrial  inir^iirnmo,  §  viia. 

r\\xhi  to  oonvpif  into  i'onii)aiiy :  injiinotion,  §  lloOq. 

of  Kii^daiul.     See  Statuto^. 
••FKrKNDS"  as  UMiefitiaries.  ij  781. 
•FROM  ■  risk  to  continue  aflcM-  arrival.  §  14!)2. 

"to"  certain  ports:  duration  of  risk,  §  141)3. 

port:  attacluuent  of  risk,  *?  1512. 

used  in  reference  to  intermediate  ports,  §  1514. 

for  voyage:    seaworthiness,  note,  §  21l)0. 

sailing  on  diflerent  voyage.  §  2;}75. 

deviation    under    policy    ••from'"    to    supply    defects    in    fitting    for    original 
voyage.   §   2390. 

construed  under  -Marine  Ins.  Act,  Appdx.  C,  Sched.  I,  sec.  2. 

See  "At  and  From";  Seawortliiness;  York-Antwerp  Rules. 
FUEL— cargo,  etc.,  saeriliced  for:   general  average,  §  3425. 
FUNDS— tontine  plan.  §  11. 

guaranty  fund,  §  341. 

guaranty  fund:  ultra  vires,  §  351. 

power  of  disposal  of:  lodges,  §  354. 

lodge  system:   rights  as  to:   ])Owers  as  to,  §§  354-354c. 

specific  purpose  of  contribution — lodges,  §  354. 

agent  wnthout  funds  of  principal  not  obligated  to  insure,  §  669. 

moneys  as  trust  where  beneficiary  dies  before  insured,  §  728,  and  note. 

beneficiary  may  be  trustee  of  fund,  though  not  so  designated,  g  850. 

wife  when  she' is  trustee  only  of,  and  is  not  a  beneficiary,  §  850. 

apportionment  of:   when  beneficiary  not  bound,  §  864. 

right  to  share  in  reserve,  §§  1273,  1455. 

of  society  or  lodge,  application  or  appropriation  of.  §  1288. 

for  sick  "benefits  distinct  from  death  fund,  note,  §  1288. 

of  assurer  wrongfully  reduced,  return  of  assessments.  §   1408. 

payment  of  premium  with  misappropriated  funds,  §  1410d. 

of  company  reduced  by  it:  right  to  rescind,  §  1644. 

of  endoAvnient  association,  right  to  have  it  distributed,  §  1650. 

to  pay  loss:  evidence  of,  when  not  necessary,  §  3485. 

deposited  with  state:  insiued's  rights:  receiver,  §  3593. 

deposited  with  state:  agents:   subrogation  to:  receiver,  §  3593. 

deposited  with  state:   receiver's  possession,  §  3593. 

received  under  contract  of  reinsurance:   insolvency,  §  3597. 

surplus  from  profits:   creditor's  claims:  insolvency,  §  3597. 

lien  on :   check  given  before  insolvency,  §  3597.    " 

action  for  distribution  of,  §  3598. 

endowment  fund  used  by  new  company  formed  after  license  refused,  §  3598. 
See  Benefit  Fund:  Death  Fund;  Guaranty  Fund;  Pension;  Reserve 
Fund:   Safety  Fund:   Trust  Fund. 
FUNERAL  BENEFIT  INSURANCE  is  life  insurance.  §  336d. 

See  Burial  Insurance. 
FUNERAL  BENEFITS  insurance  is  life  insurance,  §  336d. 

"widows  or  relatives,"  §  803. 

who  entitled,  §  866. 

death  while  "dues  in  arrears,"  §  1283. 
FUNERAL  EXPENSES  under  English  assurance  companies  act,  §  7b. 

of  mother :  son  no  insurable  interest  by  reason  of  moral  obligation  to  pay, 
§  1063a. 

See   Mourning   Expenses. 
FURNACE  FIRES  on  steam  vessel:  burning  or  warping  of  grate,  §  2796,  note. 
FURNITURE,   description.    S    1740. 
FURNITURE,  ETC.,  OF  SHIP— continuance  of  risk  on,  §  1535. 

sale  or  disposal  of  by  master:  barratry,  §  2742. 

renewal:  one-third  new,  note,  §  3429. 
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GAMBLING  ACT  wager  policies,  note,  §  vii. 

contract:    when  tontine  policy  Aoid  as  gambling  contract,  note,   §   11. 
GARAGE,  private  garage  warranty,  §  2068. 
GARNISHMENT — fund  cannot  be  garnished:    benefit   society.  §   873. 

proceedings,  saves  against  time  limitation  for  suing.  §  3203. 

notice  and  proofs  as  condition  precedent  to  trustee  process,  §  3321. 

proceeding:  waiver  of  proofs  of  loss,  §  3376. 

of  judgment:   employer's  liability  policy,  §  3476a. 

jurisdiction,  §  3505. 

state  treasurer  not  party  in,   §   3651. 

See  Rights  and  Remedies. 
GAS— death  by  inhaling,  §§  2620,  2881. 

inhaled  accidentally,  §  2621. 
GAS  JET  BURNING— not  "fire,'"  §  2779. 
GASOLENE— prohibited  articles,  §  2202. 

GASOLENE  LAUNCH,  warranty:  "safelv  stored  at  outside":  ■'laid-up.""  §  20CS. 
GENERAL  AGENT— who  is,  §§  395,  395a. 

See  .\gent. 
GENERAL  AVERAGE:  AD.JUSTMENT— "free  of  particular  and  general  aver- 
age," §  2697. 

charges  not  included  in  partial  loss,  §  2714. 

loss:    addition  to  net  cost  of  repairs,  note,   §   3076. 

items  of,  excluded:  adjustment,  §  3077. 

temporary  and  permanent  repair :  one-third  new,  §  3090. 

marine  interest:  adjustment,  §  3095. 

adjustment :  expenses  of  temporary  repairs,  §  3097. 

expense  of  repairs,  §  3104. 

expenses  of  raising  submerged  ship :   contribution  by  cargo,   §  3108. 

etymology  of  the  word  ''average,'"  §  3401. 

divergent  usages  among  maritime  countries,  §  3403. 

essentials  of  general  average.  §  3405. 

distinction :  general  and  particular  average,  §  3408. 

general  average — fire  policies,  §  3409. 

cargo  owner's  lien  on  ship,  §  3441. 

towage  expenses,  §  3441. 

cables,  anchors,  and  masts  sacrificed,  §  3441. 

advancements  for:  priority  of  claim,  §  3441. 

action  lies  before  resorting  to  those  who  contribtite,  §  3441. 

loss  on  sale  of  cargo,  §  3441. 

charterer's  charges  to  liberate  ship,  §  344J. 

counsel  fees  in  releasing  stranded  vessel,  §  3441. 

expenses  of  appeal  in  foreign  court,  §  3441. 

towage  to  place  of  final  repairs,  §  3441. 

seizure,  etc.,  of  ship  for  illicit  trade:   expenses  of  restoration,   §   3441. 

sale  of  cargo  for  ship's  necessities,  §  3441. 

damage  to  bulwarks,  decks,  stanciiions,  etc.,  §  3441. 

repairs  necessitated  by  voluntary   stranding,   §  3441. 

repairs,  §  3441. 

money  paid  on  capture  for  release,  §  3441. 

water  damage  to  cargo,  etc..  scuttled  ship,  §  3441. 

damage  to  particular  goods,  §  3441. 

voluntary  composition  witli  pirates,  §  3441. 

other  sacrifices  and  exjjenses  in  general  average,  §  3441. 

action:  .salvage  for  passenger's  lives,  §  3442. 

expense  of  curing  sailors,  §  3442. 

expenses  of  repairs  when  ship  attacked,  §  3442. 

premium  on  exchange,  §  3442. 

part  of  cargo  damaged  by  stranding,  §  3442. 

commissions   and  disbursements   of  master,   §   3442. 

wear  and  tear  of  ship,  §  3442. 

removal  of  perishable  goods  for  repairs,  §  3442. 
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CENERAL  A\'ERAOE :  ADJUyT.MENT— continued. 

repnirs  in  port  of  rofugo,  §  3442. 

voluntary  stranding,  S  o442. 

\vaj;os,  etc..  of  nuistor  and  crew.  §  0442. 

sale  of  carjio :   release  from  captors,  §  3442. 

sale  to  make  repairs,  §  3442. 

what  is  not  included  in  general  average,  §  3442. 

sale  to  pay  bottomry,  §  3442. 

scuttling  ship,    S    3442. 

stranding  to  prevent  capture,  §  3442. 

damage,  where  pilot  ni)t  employed,  §  3442:  defined,  §  3407. 

recovery  from  passengers,  where  lives  saved,  note,  §  3442. 

when  consignee  of  cargo  relieved  from  and  contrihution-liy  reason  of  mas- 
ter's neyligence  wliereby  ship  is  stranded,  §  3443. 

effect  of  ilarter  Act,  S  3-t43. 

ship   does  not  establish   claim   to   upon   proof   of   bare   fact  that   she   was 
stranded,  §  3443. 

master's  duty  as  to  adjustment,  §  3443. 

master's  duty  as  to  average  bond,  §  3443. 

who  contributes,  §  3443. 

wiiat  contributes,  §  3444. 

freight,  §  3444. 

adjustment:   values,  §  3453. 

not  applicable  to  claim  against  carriers  for  negligence,  §  3454. 

law  of  place  a  termination  of  adventure  governs  adjustment,  §  3464. 

adjustment  settled  in  foreign  port,  §  3465. 

loss  under  Marine  Insurance  Act :  provisions.     Appdx.  C,  sec.  66. 

loss  defined.     Appdx.  C,  sec.  66. 

contributions  and  salvage  charges.  Ap2>dx.  C,  sec.  73. 

contribution   from   salvage   charges,   not   recoverable   under   sue   and   labor 
clause.     Appdx.  C,  sec.  78. 

rules  of  practice  of  associations  of  average  adjusters.    Appdx.  D. 
See  Adjustment,  etc. 
GENERAL  AVERAGE  AND  JETTISON:    relation  to  seaworthiness:    jettison, 
§  2161. 

"warranted  free  from  mortality  and  jettison,"  §  2674. 

unseaw'orthiness :    exception    of    perils    of    the    sea:    jettison    necessitated, 
§  2683. 

salvage  expenses:  jettison:  aggregation  of  losses,  §  2715. 

"absolute  total  loss  only":  jeMison,  §  2937. 

abandonment:  contribution  need  not  be  first  demanded:   jettison,  §  3006. 

cargo  jettisoned,  saved:  sale  of:  total  loss:  diligence  to  avoid  sale,  §  3052. 

mast,  etc.,  cut  away:   jettison:  general  average,  §§  3097,  3098,  3441. 

repairs:  jettison  and  fifty  per  cent  rule:  general  average,  §  3098. 

fifty  ner  cent  rule  and  jettison,  §§  3098,  3101. 

contrfljution,  §§  3098,  3441. 

contribution — laws  of  Rhodians  and  Romans— Oleron — generally,  §  3400. 

general  matters:  jettison,  §  3403. 

previous   consultation :    jettison,   note,    §§    3403,   3405,    3410. 

definition  of  jettison,  §  3404. 

whether  sacrifice  must  be  successful:   jettison,  note,  §§  3405,  3440. 

claim  to  contribution  equitable  one,  §  3406. 

cost  of  repairs  caused  by  jettison:    general  average,,  §  3427. 

to  what  extent  sacrifice  must  be  successful — subsequent  accident.  §  3440. 

goods  in  boat  of  stranded  ship  jettisoned:  general  average,  §  344i. 

who  and  what  liable,  §  3441. 

all  benefited  by  jettison  contribute,  §  3441. 

only  cargo  jettisoned  made  good:  general  average,  §  3441. 

cargo:  jettisoned  general  average,  (5  3441. 

goods  put  into  lighters,  §§  3441,  3442. 

deck  load  jettisoned,  of  no  particular  value  at  time:  general  average   §  3441 
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GENERAL  AVERAGE  A^STD  JETTISON— continued. 

distressed  ship:    jettison  to  take  on  person's  from,   §   3441. 

unseaworthiness   necessitating   jettison:    general   average,    §    3442. 

action  brought  immediately:   jettison,  §  348.5. 
GENERAL  A\TERAGE,  JETTISON  AND  ADJUSTMENT:   YORK- ANTWERP 
lU'LES — cautionary  remarks,  §  3417. 

jettison  of  deck  cai'go'and  exceptions  to  rule,  §§  3418,  3419. 

damage  occasioned  by  jettison — water  getting  down  hatches,  etc.,  §  3420. 

damage  by  the  or  consequence  thereupon,  §  3421. 

cutting  away  wrecks  or  remains  of  spars,  etc.,  §  3422. 

voluntary  stranding  or  running  ship  on  shore,  §  3423. 

damage  "or  loss:    sails  and  spars — ship's  engines — press  of  sail — refloating 
ship,  §   3424. 

expense  of  lightening  to  refloat  ship  and  of  reshipping,  §  3425. 

sacrifices  made  for  fuel,  §  3426. 

port  of  refuge  expeu'ies,  §  3427. 

port  of  refuge  expenses — English  rule,  §  3428. 

cost    of    repairs — deductions    allowed — temporary    repairs — new    for    old, 
§  3429. 

when  loss  of  freight  shall  be  made  good  as  general  average,  §  3430. 

loss  of  goods:   amount  to  be  made  good  as  general  average,   §  34''1. 

basis  and  aninunt  of  contributory  values  and  deductions,  §  3432. 

adjustment  as  artected  by  general  average  clause  in  contract — affreightment, 
«  3-133. 
GENERAL  ISSUE,  §  3691. 

See  Pleadings. 
GENERAL  LIABILITY  POLICIES  defined,  note,  §  2803. 
GENERAL  :\IAXAGERS.     See  Agents. 
GKUGRAPHIC  AL  ORDER  in  visiting  ports,  §  1525. 

of  ports :    deviation,   §  2383. 

"near  ojien    i>ort.""   §   2386. 
GERMAN  CODE.   art.  452:    owner's  personal  liability  for  master's   contracts, 

§  2733. 
GIFT — expectation  of  a,  not  an  insurable  interest,  §  897. 

assignment  of  certificate  operates  as,  §  2334. 

life  policv.  S  23261. 
"GILDS":  See  Guilds. 
GLASS — breakage  of,  loss  by  fire  excepted,  §  2633. 

See  I'liite  Glass. 
GOD,  ACT  OF:  noncompliance  with  condition  as  proofs  of  death,  §  3277. 

notice  of  death,  ?:  3278. 
GOLD:   premium  on:  estimation  of  damages,  §  3452. 

deduction  from  value  of  notes:  damages,  §  3456. 
GOOD  FAITH  of  person  dealing  with  insurer:  ultra,  vires,  §  35. 

and  knowledge  as  affecting  return  of  premium  for  misrepresentation  or  con- 
cealment, §  1404a. 

or  iiad:  representation  as  to  age,  §  10n2a. 

representations,  etc.,  guaranty  insurance,  §  2002a,  sulxl.    (n). 

representation  as  to  health,  etc.,  §  2003. 

i|iialil;ed  statement  as  to  non-rejection,  etc.,  §§  2075,  subds.  (h),  (p). 

of  parties:  arbitration  clauses,  §  3240. 

marine  insurance  is  contract  of.     .\ppdx.  C,  sec.  17. 
"GOOD  ilE.VLTIl" — piejiaynient  ])r('miuin  or  delivery  during  life  or,  of  assured: 
condition  precedent,  §§  y7a,  97b. 

at  time  policy  mailed,  §  97b. 

premium  sent  agent  who  is  absent  when  received:   tender  thereafter  vviicn 
assured  in  ill  health,  §  97b. 

as  ground  for  reinstatement,  §  1276. 

restoration  of  membersliip,  §  1276a. 

certiiir  ate  reipiired  but  overdue  |)n'inium  received  justifies  belief  of  renewal. 
§  1406. 
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-GOOD  II  KAI/ril"— continued. 

construction:   stutemonts  as  to,  §  2004. 

renewal  receipt  condilioned  as  to,  §  'J006. 

Sec  llcallh. 
GOODS  and  freight:  time  when  insurable  interest  must  exist.  §  901. 

purchased  after  policy  ellected  are  covered:    fire  risk,  §  901. 

concealed  from  creditors:  owner  of:   insurable  interest,  §  955. 

levied  on :   owner's  insurable  interest,  §  956. 

to  arrive:  vendee  of:    insurable  interest,  *?  983a. 

total    loss   of:    proportionate    return    of   premiums:    sailing    with    convoy^ 
§  LS94. 

"out  and  home"  ])roportionate  premium  stipulated  to  bo  reuirned,  §  1420. 

stowage  of:  implied  warranty,  i?  JiMS. 

shipped  "between"  two  dates:  attachment  risk,  §  1447. 

temporarily  landed:  how  far  covered  by  marine  risk,  §  15G5. 

"laden  or  to  be  laden":  goods  on  wharf  not  covered,  5i  1565. 

when  may  be  landed  at  nearest  practicable  port,  §  1589. 

laden  or  to  be  laden:  risk  on  freight,  §   1()1)9. 

shipped  by  carriers :  when  owner's  interest  covered,  §  1096. 

"laden  or  to  be  laden":  description,  §  1725. 

wares  and  merchandises:  cargo:  description,  §  1725. 

laden  on  deck:    description,   §   1726. 

taken  on  deck,  see  Deck  Cargo. 

laden  on  deck:  usage,  §  1726. 

mortgaged  given  into  possession  of  mortgagee:  alienation,  §  2291. 

the  importation  or  exportation  of  which  are  prohibited:  illegal  risk,  §  2539. 

insured,   removed  and   joined   with   ()ther  goods:    other    insurance,   §   2474. 

not  mentioned  in   ship's  manifest:    insurance  not  void,   §  2542. 

owned  by  neutral:   evidence:   seizure,  §  2547. 

of  neutral  carried  on  ship  illegally  employed,   §  2555. 

of  several  owners  under  same  policy  effected  by  common  agent,  §  2556. 

lawful  and  unlawful  carried  by  same  vessel,  §  2557. 

smuggled:  vessel  detained:   insurer's  liability,  §  2682. 

from  German  factories:  shipped  by  parcel  post,  note,  §  2748. 

confounding  of,  by  breaking  open  packages :  marine,  §  2756. 

shipped  to  neutral  port,  §  2567. 

shipped  in  damaged  condition:  lire:  marine  risk,  §  2780. 

sold,  shipped  and  delivered  during  credit  guaranty  bond  and  losses  occurring 
under    renewal    bond,    §    2786,    subds.     (g),    (h). 

removed  in  case  of  threatened  fire:  damages  and  expenses  incurred,  §§  2811- 
2813. 

perishable  injured  by  carrier's  negligence,  §  2815. 

stolen :  fire  risk,  §  .2821. 

"relaundried" :  tire  risk,  §  3153. 

in  separate  buildings:  form  of  proofs  of  loss,  §  3316. 

separation  of  damaged   from   undamaged  goods,   §   3347a. 

measure  of  damages  or  recovery,  §  3454,  subd.  ( b ) . 

different   classes   of    insured:    damages,    §    3461. 

several  items  insured:  damages,  §§  3461,  3462. 

insurable  interest:  evidence,  §  3763. 

shifting  and  successive:  evidence  to  show  what  goods  covered.  §  3770. 

construed:   Marine  Insurance  Act.     Appdx.  C,  8ched.  1.  sec.   17. 

merchandise,  etc.:  partial  loss  of.    Appdx.  C,  sec.  71. 

duty  to  preserve,  save  or  rescue,  see  Preservation  of  Property. 

See  Deckload:  Description:  Excepted  Risks  and  Losses:   Merchandise: 
Mortgagee:  Mortgagor:  Risk,  Attachment,  etc.,  of:  Stock. 
GOOD  SAFETY  warranty:  "in  good  safety,"  see  Warranty. 
••GOOD  STANDINt!" — not  in  good  .standing  at  time  of  death:   recovery,  §  8€5. 

burden  of  proof,  §  3790. 
GOOD  WILL  OF  COMPANY:  assets,  §  3600. 
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GOVERNMENT  de  facto — power  of  over  alien  enemies,  §  299b.  ,   .    .  -.^ 

detains  ship  and  she  earns  freight  on  return  voyage,  no  loss  of  freight, 
§  1617. 

not  permitting  goods  to  be  landed,  freight  earned,  §  1617. 

power  to  determine  hostile  relations,  §  2565. 

capture  by  authority  of,  §  2684. 

subroo^ation :  ship  impressed  into  naval  service,  §  3582. 
GO^'ERX.MEXTAL     INSURANCE.      See    Pureau     cf     War    Risk    Insurance: 

Workmen's  Compensation. 
G0VERN:MENT  property — contribution,  §  3444. 
GOVERN-MENT    STA:^1PS — insurable   interest    in,    §    9SSa. 
G0VERN:MENT  tax  on  goods  in  bond:    damages,  §  3450. 
GOVERN^^IEXT  WAREHOUSES — goods  in,  in  charge  of  revenue  officers:  how 

far  protected  by  marine  risk,  §  1565. 
GRACE — days  of,  see*  Days  of  Grace:   Premiums. 
GRAIX^.    See  Growing  Grain. 
GRAXTDCHILDREN :  nol  included  in  "children":  beneticianes,  §  767. 

insurable  interest:  life,  §  1067. 
C4RANDDAUGHTER — insurable  interest  in  grandfather's  life,  §  1067. 
GRANDFATHER.     See  Grandparent. 
GRAND  LODGE — when  levy  of  assessment  by  is  invalid,  §  1292. 

See  Lodge. 
GRAND  MEDICAL  EXAMINER  powers  of:  completion  of  contract,  §  53c. 
GRANDPARENT— life — insurable  interest,  §  1067. 
GRAXDSON.     See  Grandchild. 
GRATUITOUS  AGENT.  See  Voluntary  Agent. 

GRAVING   DOCK,  vessel   in   blown  over:    damage  covered  by  general   clause, 
§  2736. 

dues:  adjustment,  note,  §  3429. 
GREAT  BRITAIN.     See  England;  Orders  in  Council;  Statutes. 
-GROSS  PRE:Mimi"  defined,  §  1083. 
GRC)\'E,  suspension  of  cannot  te  arbitrary,  §  357. 

designated  as  beneficiary,  §  728. 

See  Lodge. 
GROWING  GRAIN — when  insurance  of  ultra  vires,  §  2517. 
GUARAX'TY — 'Guaranty"  as  used  in  United  States,  "Guarantee"  as  used  in 
I'liiuland.  note.   §    ix. 

])rompt  payment  of  promissory  note,  §  2809. 
GUARANTY    i"EK.  under  credit  guaranty,  see  Premium. 
GUARANTY  FUND — uUia  vires  in  establishing,  §  351. 

powers  as  to,  §§  351,  Sola. 
GUARANTY    FUND   NOTE — stipulation   in    as   to    notice   as   to   assessments, 

§  1327. 
GUARANTY  INSURANCE,  history  and  origin  of,  §  ix. 

casualty  insurance  classed  within,  note,  §  9. 

classified  under  statutes,  note,  §  12. 

defined,  §  12. 

reinsurance  not  contract  of,  §  113. 

rule  of  construction  as  to,  §  206c. 

strict  construction  against  insurer  and  forfeiture  applies,  §  220b. 

rule  of  construction  in  favor  of  assured,  §  221b. 

rule  contra  proferentem,  §  222a. 

lex  lofi.  §  231b. 

employees  as  parties  to  contract,  §  307e. 

or  indemnity  policy:   automobiles,  §  338b. 

policy  iigainst  railroad  lialjility   for  lires,  is  fire  not  guaranty  insurance, 
§  336. 

or  surety  company  contract,  when  insurance,  §  339. 

to  repay  loan  is  in.surance,  §  339e. 

of  realty  revenue:  loss  of  crop:   is  insurance,  §  339i, 

contract  of  del  credere  agent  is,  i?  622. 
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GUARANTY  INSURANCE— contiimod. 

insurance,  fact  of  fraud  important:    concealment,   g    1845, 

a{j;ainst  embezzlement:  accounts  settled  monthly,  §  lOitO. 

of  vendors  against  insolvency  of  debtors,  note.  §  2.');)9. 

against  bank's  default,  §  2740. 

employee's  lidclily,  J?  27156. 

of  persons  holding  fiduciary  or  trust  relations  in  respect  to  money  or  prop- 
erty, §  27 (U),  subd.   (hh). 

contract  guaranty  bonds,  §  2766,  subds.   (ii)-(ii-8). 

losses  from  insolvency  of  purchasers,  S§  '2780,  2787. 

against  unmarketal)leiKss  of  mortgage:   liens:  defects  of  title,  etc.,  §  2794. 

against  defects  in  mortgagor's  title,  S  2822. 

fidelity:   proofs  of  loss.  §  3336. 

notice  and   proofs  of   loss:    notice  affecting  loss,   §   3336. 

employee's  lidclity:    subrogation,   §  3577. 

joinder  of  parties,  g  364Ga. 
GUARDIAN  as  beneficiary,  §  782. 

and  ward:   infant:   surrender  and  cancellation,  §   1646a. 

right  of  to  assign  policy  issued  for  benefit  of  ward,   §  2346. 

guarantee  of  fidelity  of,  §  2766,  subd.   (hh). 

of  minor  beneficiaries:  proofs  of  death,  §  3309. 

parties  to  action,  §  3627. 
GUEST  attempting  to  eject  another  from  hotel:   accidental  death,  §  2864, 
GUIDON  DE  LA  MER,  §§  iv,  vii. 
GUILDS  as  connected  with  insurance,  §§  ii,  v. 

of  mutual  insurance  system:   origin  of,  §  v. 

act  to  incorporate  New  York  Underwriters'  Guild,  note,  §  via. 

and  industrial   insurance,   §   viia. 
GUNPOWDER — marine  risk,  description  of  the  property,  §  1737. 

prohibited  articles,  §  2203. 

ignited:  fire  proximate  cause,  §  2772. 

ignited  by  match :  fire  as  proximate  cause,  §  2833. 
GUNS.     See  Armament. 
HABITS  as  to  use  of  liquors  or  opium,  note,  §  2612. 

See  Temperate  Habits. 
HABITUAL  drunkard,   §   2096. 

intemperance,  §  2096. 
HAIL,   insurance   against,   §   2782. 

insurance:  statutes  as  to,  §  x. 

insurance  by  fire  insurer :  ultra  vires,  §  35. 

evidence  of  loss  to  growing  crops,  §  3769a. 
HALF-NOTE  PLAN — contract  to  apply  dividends  on  premiums:   notice  contra 

must  be  given,  §  1166. 
HALF-UNCLE,  insurable  interest,  §  1069a. 
HAND  OR  HANDS,  total,  etc.,  disability,  §  3034. 

loss  of:  war  risk  insurance.     Appdx.  A. 
HANSE  TOWNS,  laws  of,  §§  i,  iv. 
HARBOR:  synonymous  with  port,  §  1505. 

of  New  York  includes  what,  §  1505. 

of  Sydney  includes  what,  §  1505. 

moored  safely  in :  warranty,  §  2073. 

perils  of:  exclusion  of  loss  from  explosion  of  boilers,  etc..  §  2679a. 
See  Outer  Harbor. 
HARTER  ACT,  eff'ect  of  as  to  shipowner's  duty  to  use  due  diligence  to  make 
vessel  seaworthy,  etc.,  §  2169c. 

effect  of:  general  average,  §  3443. 

See  Statute. 
HATCHES.     See  Ship's  Hatches. 
HAY" — prohibited  articles,  §  2203. 

HAZARDOUS  trade  or  business — use  and  occupation,  §  2104 
See  Conditions  Voiding  Policy. 
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HAZARDOUS    AND   EXTRA-HAZARDOUS    TRADES— prohibited    use:    prop- 
erty, §  2219. 

See  Conditions  Voiding  Policy. 
HEADACHES— statement  as  to,  §  200!). 

HEALTH — good  health:   part  payment  of  premium:    completion  of  contract,  § 
74b. 

change  in,  after  policy  delivered:  date  of  poK.y,  §  97e. 

unfavorable  change  in  before  delivering  policy,  §  103. 

assured's  knowledge:    concealments,   §    1849. 

statements  as  to.  ^§  2003-2012. 

construction:   statements  as  to,  §  2004. 

renewal  of  policv :  reinstatement,  §  2005. 

parents :  relations,  §  2011. 

.See    Disease;     (iood     Health;     Illness:     Particular    Representations,     etc.; 
Perfect  Health;  Sickness;  Sound  Health. 
HEALTH  CERTIFICATE,  waiver,  §  97b. 
IIKALTH  INSURANCE  considered  in  connection  with  accident  insurance,  §  8. 

statutes  as  to,  §  x. 
HEARING — ^total  destruction  of:   war  risk  insurance.     Appdx.  A, 
HEARSAY.    See  Evidence. 

HEART — death  due  to  dilatation  of:   athletic  exercises,  §  2883. 
HEART  DISEASE — answer  to  is  at  peril  of  insured,  §   2003. 
HEAT— excepted   liability:    bill   of  lading,   §   2678. 

discoloring,  etc.,  goods:  fire,  §  2779. 

is  not  fire,  §  2779. 
HEATING:  warranty  as  to,  §  2002. 
HEIRS:  beneficiaries:  insurable  interest,  §  729. 

"lawful  heirs":   "legal  heirs"  as  beneficiaries,  §  783. 

■"or  assigns"  as  beneficiaries,  §  784. 

husband  as  heir:  beneficiaries,  §  785. 

'•and    legal   representatives":    '"heirs    or    representatives"    as    beneticiaries, 
§  786. 

as  beneficiaries,  §§  801,  802. 

generally :   beneficiary,  note,  §  882. 

cannot  change  mode  of  insurance,  §  3485. 

of  first  wife  no  claim  on  proceeds  of  policy  against  second  wife,  §  3625. 

administrator  sole  heir:   parties  to  action,  §  3631. 

of  insured  and  widow :   joinder  of  parties,  §  3643. 

of  member  of  partnership:  misjoinder  of  parties,  §  3647. 
See  "'Natural  Heir." 
HEREDITARY  DISEASE:  statement  thereto,  §  2011. 
HERNIA:  answers,  §  2012. 

accidental  injury:  surgical  operation:  death:  proximate  cause,  §  2833. 

resulting  from  fall:  proximate  cause,  §  2833. 
■reducible  hernia,"  death  from  as  disease  or  accident,  §  2879a. 

produced  by  accidental  strain  in  daily  routine  duties,  §  2883. 
"HIMSELF,  EXECUTORS"  ETC.— beneficiaries,  §  787. 
HIRE — chartered  freight:   delay:   derangement  of  machinery  or  engines:   want 

of  repairs,  §  2783. 
HISTORY  of  industrial  insurance,  §  viia. 

of  insurance.     See  Sources  and  Origin  of  Insurances. 
II()(;!;KI):  ship  in  danger  of  being:  expense  in  saving:  damages,  §  3454. 
HOLIDAYS:  premium  due  on,  §  1130. 
lIf)MI';  I'ORT  ""at  and  from"  attachment  of  risk,  §  1486. 
HOMl'.srivXD:   insurable  interest  in,  §  1047. 

interest  and  title:   warranty,  §  2041. 

property  transferred  to  wife:  alienation,  §  2290. 

parties  to  action  :  joinder.  !;i  3ti34a. 
HOMEWARD  FIMOIGHT  where  contract  or  freiglit  is  entire,  §  1627. 
JIO.MEVVARD  POLICY  from  island  or  district,  attachment  risk  on  goods,  §  loSiJ. 
See  "At  and  from":   Risk.  Attachment,  etc.,  of. 
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HOMEWARD  VOYAGE  "at  and  from":  risk  on  freight,  §  1G14. 

iSee  "At  and  from":   Vovago. 
HOMICIDE.     See  Killing. 

••HONOUR  POLICY":  warranted  "uninsured,"  §§  2009.  2461 
1K)1;SE  A^■D  VEHICLE  POLICIES  are  accident  insurance,  §  8. 

ri'})rosi'ntation:    prior  accident,   §  2077. 

dclincd.  note,  §  280;^.  . 
IIOIISKS — location:  representations,  etc.,  §  2068. 

■■;ill  risks  including  death  from  any  cause  whatever,"  §  2734. 

fullering  from  incurable  disease,  killed  before  policy  expires,  g  2701. 

injured  on  voyage  and  dying  after  risk  ends,  §  2792. 

notice  of  death  of,  §  3288. 

death  of:  waiver  of  proof  of  loss,  §  3356. 

See  Cattle;  Live  Stock  Insurance. 
HOSTILE  OPERATIONS,  apprehension  of:  "trade  in  the  war  rc'ion":  marine, 

§  2777. 
HOSTILE  PORTS:  insurance  to,  §  2562. 

See  Enemy. 
HOSTILITIES,  warranted  free  from  capture  and:  capture  or  seizure,  shipwreck, 
and  condemnation:  doctrine  of  relation  back:  total  loss,  §  2688. 

See  War. 
HOTEL  furniture,  description,  §  1740. 

not  covered  by  policy  on  dwelling  house,  §  1738. 

use  and  occupation,  S  2103. 
HOUSEHOLD  FURXITUIU^:— description,   S   1740. 

wife's  personalty:   husband  and  wife:    insurable  interest,  §   1048b. 
HOUSE  OF  ILL-FAME— use  and  occupation,  §  2105. 

disorderly  or  bawdyhouse,  use  and  occupation.   «>   2105. 
HOUSES  AND  BUILDINGS— dwelling-house :  description.  §  1738. 

connected  structures  and  additions,  description,  §  1739. 
'•HULL   AND   MACHINERY"   separately   valued:    average:    apportionment,    § 
2705. 

does  not  cover  "disbursement,"  §  2784. 

latent  defects:   perils  of   "trial   trips,"  §   2784a. 
HUNTING,  injury  while:  excepted  risks,  §  2619d. 
HURRICANE— fire  caused  by,  §  2597. 

loss  by,  §  2825. 
HURTS — accidental,  etc.,  injuries:  statements  as  to,  §  2077. 
HUSBAND  or  wife,  as  parties  to  contract,  §  306a. 

as  agent  of  wife,  §  631. 

may  execute  proofs  of  loss,  §  633. 

estate  of:  resulting  trust:  wife  as  beneficiary  dies  before,  note,  §  728. 

as  beneficiary:   change  of  beneficiary,  §  730. 

life  of:   policy  on  by  wife:   beneficiary:   will,  §  734. 

as  heir :  beneficiaries,  §  785. 

and  children :   sole  and  separate  use,  beneficiaries,   §  787a. 

when  wife  entitled  as  against,  to  proceeds  of  surrender  policy,  §  810. 

misrepresentations  to  induce  wife  to  join  in  assignment  of  policy,  §  813. 

life  of:  policy  on:  wife  joining  in  assignment,  §  843. 

same  statute,  §  844. 

life  of:   policy  on:   assignment  of  by  wife,  §  845. 

taking  out  paid-up  policj':  wife  and  children  beneficiaries:   wife  dead  when 
policy  issues,  §  857. 

life  of:  policy  on:  when  bequest  by  wife  will  not  pass  interest  in,  §  863. 

Insurable  interest  in  wife's  separate  estate  must  be  stated,  §  900. 

insurable  interest  in  personal  community  property,  §  1048. 

and   wife:    wife's   personalty:    household   furniture:    insurable    interest,    § 
1048b. 

insurable  interest  in  wife's  property,  §§  1049,  1049c. 

insurable    interest    in    property    held    jointly    with    wife    under    contract: 
insurance  authorized  or  ratified  hv  wife,  §  1040c. 
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HUSBAND— continued. 

insurable  interest  of:  where  statute  permits  him  to  insure  wife's  separate 
property,  §  1049d. 

disclosure  of  interest  in  wife's  property,  §  1050. 

insurable  interest  in  wife's  life,  §  1051. 

in   life  of   wife:    joint   insurance   by   husband  and  wife:    married   woman's 
property  act,  §  1051a. 

may  insure  for  benefit  of  wife  or  child,  §  1052. 

estate  of — policy  for  benefit  of  wife  no  part  of,  §  1052. 

life  of:   wife's  insurable  interest  in — statute,  §   1054. 

life  of — insurable  interest  in  of  wife  without  marriage  ceremony.  >:  1055. 

policy  payable  to  wife:   premiums  paid  in  fraud  of  creditors,  §  1147. 

and  wife;  paid-up  policy,  §  llS3a. 

who  is  tenant  by  curtesy :    description  of  interest,   §   1694. 

equitable    interest    of    in    property,    representation,    §    2039. 

insuring  propertj'  as  his  absolutely:    survivorship   in   wife.   S   2(142. 

joint  occupancy :   nondisclosure  of,   §  2055. 

insurable  interest  in  wife's  property:    disclosure,   §   2059. 

assignment  to  wife  of  life  policy,  §  2343. 

assignment  of  policy  issued  for  Ijenefit  of  Avife  and  children,   §  2345. 

life  of:  policy  on:  wife's  right  to  assign,  §  2347. 

wife  and  children:   joint  assignment  by  of  policy.  §  2349. 

and  wife:  joint  assignment  of  policy  on  husband's  life.  §  2349. 

killing  adulterer:    excepted   risks,   etc.,    §    2611a. 

signing  proofs  of  loss  for  wife,  §  3307. 

action  by,  in  own  name  where  policy  for  benefit  of  wife,  §  3625. 

policy  on  wife's  property :  parties  to  action,  §  3634. 

and  wife:  parties:  joinder,  §  3634a. 

wife:  parties  to  action:  mistake  in  name,  §  3634b. 

and  wife:   joinder  of  parties,  §  3643. 

See  Ship's  Husband;   Statutes. 
HYDROAEROPLANES,  non-contraband  character  of,  note,  §  2569. 
HYPOTHECATION  void:   marine  risk:   no  insurable  interest,  §  892,  note. 

for  supplies  or  repairs  of  ship,  §  3119,  note. 

and  sale:  marine  risk.  §  3132. 

of  policy:    power  nf  attorney.   S   (108a. 

See  Bottomry  .^ind  Respondentia;   Collateral. 
ICE — delay  of  voyage  by:   inland  navigation:  duration  of  risk  on  goods,  §  1593. 

vessel  delayed  by:  deviation.  §  2430. 

exception  of  loss  from  melting  "in  consequence  of  putting  into  port."  §  2675. 

damage  from:  excepted  risk:  marine,  §  2676. 

floating:    injury  to  vessel  by,  §  2798. 
IGNl'lION   not  'necessary,   S   2796. 

IGNORANCE — which  is  voluntary,  no  excuse  for  concealment  in  marine  risks, 
§  1788. 

representations  made  through,  §§  1902,  1903. 
lLLK(iA\.  insurance:   risk  must  be  a  legal  one,  §  43. 

insurance:  risk  must  not  be  against  public  policy,  §  43. 

acts:  usage  cannot  legalize,  §  252. 

insurance:  enemies'  property,  §§  282-284. 

acts  of  agent:   liability  of  insurer  for,  §§  684,  084a. 

insurable  interest  must  not  be,  §  893. 

acts  contrary  to  statute:  time  when  interest  devested,  §  004. 

capture  does  not  devest  insurable  interest,  §  004. 

claims:  assessments  to  meet  are  under  control  of  society,  i^  1288. 

assessments  paid,  may  be  credited  on  assessments,  §  13()7. 

contract  made  so  by  statute,  liotli  parties  disciiarged,  §  1405. 

policy,  parties  in  pari  delicto,  premium  not  returnable,  §  1405. 

warranty:  made  so  by  subsequent  statute,  §  1972. 

acts  not  implied:  Sunday  work:  warranty,  §  2102. 

use  of  premises,  §  2218. 
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ILLEGAL — oontiiuu'il 

contract:  courts  will  not  enforce  though  defense  of  not  availed  of,  §  2516. 

operation:  death  from.  §  2010. 

acts  of  assured,  §  2851. 

sale  and  abandonment  confers  no  rights,  §  3127. 

occupation:    proofs  of  loss  showing  conclusive.   «;   .3319. 

trade:  seizure  for:  expenses  of  restoration  of  ship:  general  average,  §  3441. 
See  Tolicy;  ^'oi(l  aiul  lUeiial  Insurances. 
ILLEGAL  INSURANCE  COMrANlES,  §  iv/ 

registration,  §  v. 

necessity  of  being  registered,  note,  §  33. 
ILLEGALITY  where  transfer  not  reinsurance  but  illegal,  §  112b. 

of  policy  stipulations  contrary  to  statute.  ?;  194,  subds.   (g),   (h). 

wager  policy:   not  pleaded  or  relied  upon   in  defense:    deletion  of  vitiating 
clause,  §§  894f.  910,  subd.   (f). 

of  assessment,  waiver  by  assured  of  exemption  from  assessnu-nt,  §  1383. 

entire  or  severable  contract,  §  1931,  subd.   (f). 

partial:    war   risk   excepted.   S   2509,   subd.    (b). 

effect  of  declaration  of  ^^■ar  after  voyage  co)nmcriced,   §  2990a. 

See   Contracts;    Public   Policy;    Void   and    Illegal    Insurances. 
ILLEGALLY  ELECTED  BOAKD  of  directors,  assessment  by,  §  1290. 
ILLEGITIMATE  CHILD  as  beneficiary,  §  787b. 

insurable  interest,  §  10e4a. 
ILL  FAME,  house  of,  §  2105. 

See  House  of  Ill-fame. 
ILL  HEALTH.     See  Good  Health;  Health,  etc. 
ILLICIT  TRADE— warranty  against,  §  2682. 

See  Trade. 
ILLNESS,   mortal:    delivery:    agreement   completed   or   incomplete   before   loss, 
§§  103,  104,  104a. 

defined,  §   2004,   subd.    (f). 
"IMMEDIATE  NOTICE"  and  "render  particular  account"  of  loss,  §  3234. 

of   loss:    reinsurance.    §    3295. 

of  loss,  §§  3292-3295. 
IMMORAL — insurable  interest  must  not  be,   §   893. 
IMPLEMENTS  FOR  VOYAGES— seaworthiness,  note,  §  2160. 
IMPLIED  V^ARRANTY.    See  Warranty,  §  1945. 
IMPORTATION  PROHIBITED  of  goods :  illegal  insurance,  §  2539. 
IMPROVEMENTS  upon  real  property:  valued  policy  law,  §  103f. 

right  of  removal:  tenant,  lessee  or  sub-lessee:  insurable  interest,  §  961a. 

vendor  and  vendee:   insurable  interest,  §  984a. 
INCAPACITY — mental :  surrender  of  policy  avoided  for  by  beneficiary,  §  854. 
INCENDIARISM,  statements  as  to  danger  from,  §  2014.' 

charge  of:  waiver  of  proofs  of  loss,  §  3374. 
See  Burning. 
•INCHMAREE"  CLAUSE— latent  defects,  §§  2169a,  2736. 
INCHOATE  RIGHTS— insurable  interest,  §  897. 

INCOME,  premium  paid  out  of,  or  out  of  rent:   infant,  life  tenant,  §  1144a. 
INCOME  TAX,  under  acts  of  congress  and  exemptions,  note,  §  327. 

See  Taxation. 
INCONTESTABILITY,  non-payment  of  premiums,  ij    1103a. 

reinstatement:   restoration  to  membership,  §  1276b. 

representations,  etc.,  as  to  health,  etc.,  §  2003. 

suicide:  excepted  risks,  §§  2644a,  2644b. 

defenses:   fraud:   false  and  fravidulent  misrepresentations  or  warranty    §§ 
3733a-3733h. 

See  Excepted  Risks. 
INCONTESTABLE  CLAUSE:   wager  policv,  §  894g. 
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IXCOXTESTABLE  POLICY— reinsurance,  §  138. 
condition  valid,  ^  2003. 
suicide,  §  2644. 
defenses,  §§  3733a-37331i. 
INCREASE  OR  CHAXGE  OF  RISK— §§  2207,  2208. 
bv  acts  of  insured.  §  2207. 
if  trifling  will  not  avoid,  §  2207. 
deviation  does  not  avoid  because  of,   §  2370. 
evidence.  §  3777. 

See  Conditions  Avoiding  the  Policy;  Risk. 
IXCU:MBRANCE.     see   Encumbrance. 

IXDEBTEDXESS — deduction  of  loan  from  insurance  money  due  wife,  §  844. 
deduction  of  in   ascertaining  "single  premium":    statute,   §   1101. 
See  Certificates  of  Indebtedness. 
IXDEMNITIES,   rider   covering  losses   and,  occurring  during  term   of   renewal 
l)ond  on  goods  sold  under  prior  bond:   credit  guaranty,  §  2786,  subds.   (g), 
(h). 
IXDEMXITY — life  insuii-ncc  not  a  contract  of,  §  i. 
for  bank's  default,  §  3. 

insurance,   rule   contia    proferentem,   §   22a. 
when  insurance  is  contract  of,  §  24. 
standard  fire  policy  is  contract  of  indemnity,  §  24a. 
life  insurance  not  contract  of,  §§  25,  26. 
Insurance  not  perfect:   contract  of,  §  25. 
stipulation  as  to  value  in  policy,  §  25. 
when  accident  insurance  not  contract  of,  §  27. 
incidents  of  doctrine,  §  28. 
whether  emplovers'  liability  contract  one  of  indemnity  or  liability.  §§  27a- 

27c. 
English  Workmen's  Compensation  Act  gi-ants  complete,  §  27d. 
insurance  of  carriers  against  losses  from  injuries  to  passengers  is  contract 

of  indemnity,  §  27e. 
insurance  against  burglary  and  loss  or  damage  to  property  are  contracts 

of  indemnity,  §  27f. 
insurance  against  accident,  death,  or   theft  of  animals   is  contract  of  in- 
demnity, J;  27g. 
fidelity  guaranty  is  contract  of,  §  27h. 
title  guaranty  insurance  is  contract  of,  §  271. 
rent  or  rent  guaranty  insurance  is  contract  of  indemnity,  §  27j. 
insurance  on  "use  and  occupancy"  of  elevator,  when  not  contract  of  indem- 
nity, §  27k. 
credit  guaranty  is  contract  of,  §  271. 
whetlier  contract  to  defend  pliysician  against  suits  for  malpractice  one  of 

insurance  and,  §  27m. 
employees'  iK'neficial  and  relief  association  not  contract  of,  §  27n. 
reinsurance,  contract  of,  4?  28. 

rule  of  construction  against  forfeiture  applies,  §  220b. 
rule  of  construction  in  favor  of  assured,  §  221b. 
is  insurance,  §§  337e,  338b. 

jn'ior  indemnity:   representations  and  warranties,  §  2077. 
principle  of  qualified,  ^  3078. 

stipulated  cost  of  rebuilding  less  tlian:   siuiilus  for  future  losses,  §  3150. 
for  future  losses:   amount  unexpended  in  rel)uilding.  §  3174. 
made  by  other  than  insurers.  Sj  3485. 
as  related  to  subrogation,  ^  3537. 

See  Amount  of  Loss;  Payment  of  Loss. 
INDEMXITY  FUND— recovery  out  of  by  assured,  note,  §  1182. 
INDEMNITY  INSURANCE  defined,  §  !)a. 
statutes  as  to,  §  x. 
Sec    Contract    Guaranty:     Employer's    Liability;    Personal    Liabilii y    to 
other  than  Employees  (under  Risks  and  Losses);  Fidelity  ('Juaranty. 
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INDICTMENT  OF  AGENT  for  larceny,  §  707. 

oi  a^(Mit   for  unlawful  conversion  or  ciiibezzlenient,  §  7f)7a. 
l\niVll>UAL  as  insurer.     See  Insurer;  Parties. 
IXnORSEK  OK  lULL  OF  LAD! \G— consignee  who  is  may  itisuic,  g  U25. 

insurable  interest  of,  S  !)40. 
IX DORSK.MKNT— "hereon"  of  risk:   cargo,  §  55. 

of  risks:  approval  of  risks:  marine,  §  158. 

when  and  when  not  ])art  of  policy,  §§  195,  106. 

"loss  payable":   niodilication  of  policy,  §  272. 

goods  descril)ed  by:    approval  of  risk:    goods  to  be  declared   and  valued: 
marine,  §  1736. 

upon  ]>olicy:  assignment,  §  2312. 

of  consent  to  other  insurance,  S  2485. 

other  insurance:   waiver,  §  2487. 

See  Approval  of  Eisks. 
INDORSEE  OF  NOTE-  insurable  interest  of,  §  938. 
"INDUSTRIAL"  AND   "PRUDENTIAL"  COMPANIES  delinod:    statutes,  note, 

§  7b. 
INDUSTRIAL  INSURANCE,  history  of,  §  viia. 

workmen's  compensation:   history  and  origin  of,  §  viib. 

workmen's  industrial  insurance,  note,   §§  viib,  27d. 
See  Workmen's  Compensation. 
INDUSTRIAL  LIFE  INSURANCE  defined,  §  7b. 

amounts  to  burial  insurance,  §  7b. 

when  contract  industrial,  not  accident  insurance,  §§  7b.  337c. 

statutes  limiting  amount  payable  on  children's  lives,  §  7b. 

when  policy  industrial,  not  endowment,  note,  §  10. 

parol  contract,  §  31a. 

parol  contract:  specific  performance,  §  38b. 

with  provision  as  to  accidental  death  is  not  accident  insurance,  §  337c. 
,  insurer  bound  by  agent's  statement:  waiver,  §  533c. 

"beneficiary"  defined,  §  727. 

compliance  with  conditions  as  to  change  of  beneficiary,  §  740b. 

wager  policies,  §  894c. 

collecting  society:   son  no  insurable  interest  by  reason  of  moral  obligation 
to  pay  mother's  funeral  expenses,  §  1063a. 

payment  of  weekly  premiums:  forfeiture,  §  1104a. 

acceptance  of  overdue  premium,  when  waiver,  §  1364. 

policies:    application:    evidence:    where    premiums    are    paid    weekly,    etc., 
§  3759. 
INDUSTRIAL  SICK  BENEFIT  ASSOCIATIONS  statutes,  note,  §  7b. 
INFANT  as  beneficiary  of  insured  father;   possession  of  policy;   acceptance  of 
policy,  §  66j. 

as  beneficiary,  §  788. 

right  of  to  paid-up  policy,  §  1183. 

life  tenant:  premium  paid  out  of  income  of  rents,  §  1144a. 

contract  with:  return  of  premium,  §  1399. 

guardian  and  ward:  surrender  and  cancellation,  §  1646a. 

warranties  by,  §  1976a. 

See  Minors;  Parties. 
IXFOR]\rATION  as  affecting  concealment,  i?§  179.5-1802. 

in  Lloyd's  lists  or  public  nev^spapers:  concealment,  §§  1809-1812. 

which  falsifies  a  warranty:  whether  need  be  disclosed,  §  1825. 

of  facts  which  are  notorious:  concealment,  §  1845. 

from  agent  as  ground  of  representation,  §  1906. 

from  others  as  ground  of  i-epresentation,  §§  1907,  1908. 

justifying  abandonment,  §§  2970,  2971. 

See  Concealment. 
IX  FUTURO— risk  attaching,  §  901. 

warranties,  §  1906. 
"IN  GOOD  SAFETY."     See  Warrantv. 
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"'IN  GOOD  STANDING"— right  of  recovery  when  member  not,  §  865. 

burden  of  proof  of,  §  3790. 
INHALING  GAS— excepted  risk,  §  2620. 
"INITIAL  LOSS."    See  Credit  Guaranty. 
INITIATION  as  condition  precedent  to  membership,  §  34, 

mutual  benefit  societies,  orders,  etc.,  §  53c. 

waiver,  §  53c. 

as  prerequisite  to  delivery,  §  108c. 
INJUNCTION — standard   policy:    constitutional  law:    power  of  legislature  and 
commission,  §  176a. 

to  restrain  revocation  of  certificate  of  insurance  company,  §  329. 

right  to  convert  friendly  society  into  company,  §  350q. 

of  assessment   not   granted  where  no  appeal  to  sovereign  lodge  has  been 
taken,  §  1311. 

preventing  payment:   effect  upon  time  limit  for  suing,  §  3213. 

when  and  when  not  granted,  §  3527. 

restrain  carrying  on  business,  §  3590. 

bankruptcy,  etc.,  §  3592. 

restraining  acts  violating  charter,  §  3600. 

See  Actions;  Statute. 
INJURIES— natu'-e  of,  under  employer's  liability  insurance,  §  9a. 

to  property  or  to  employees  and  others:   to  what  extent  contract  one  of 
indemnity,  §  27c. 

to    passengers    by    carriers:    insurance    against   is    contract    of    indemnity, 
§  27e. 

to   passengers:    insurance   of   carriers   against   losses    from   mjuries   to,   is 
contract  of  indemnity,  §  27e. 

paj'ment  of  overdue  premium  after,  §  1117. 

accidental:  by-laws:  change  of,  inquiries  as  to,  §§  379g,  2077. 

in  collision  as  evidence  of  unseaworthiness:  statute,  §  2162a. 

in  violation  of  law,  §  2610. 

"when  engaged  in  or  in  consequence  of  any  criminal  act,"  §  2610. 

where  no  visible  mark:  accident  risk,  §  2617. 

inflicted:  assured  or  other  person,  §  2618. 

self  defense:  excepted  risk,  §  2619b. 

while  hunting:  excepted  risks,  §  2619d. 

accidental  injury  concurring  with  disease,  §  2629a. 

intentionally  inflicted  by  assured  or  another:   suicide,  §§  2649,  2882. 

during  life  of  policy  but  loss  after  risk  ends,  §§  2792.  2793. 

to  emi)lovees  and  non-employees,  §§  2800-2803. 

proximate  cause,  §§  2833-2837. 

external    injury:    proximate  cause,  §  2833. 

by  accident:   "independent  of  all  other  causes":  proximate  cause,  §§  2837- 
2S6G. 

accident    risk:    negligence,    §   2845,  2846. 

intoiitioiially  inflicted  by  another,  §  2882. 

interna!  injury:  resulting  from  voluntary  act  for  pleasure,  §  2883. 

to  assured:   burning  building,  §  2885a. 

time  limit  for  suing,  §  3192. 

notice  of  "within  ten  days,"  §  3283. 

and  death:  accident  risk:  time  when  notice  of  commences,  §  3284. 

notice  and  proof  of,  §  3311. 

full  particulars  of,  §S  3334,  3335. 

from   insured's  use  of  animals  and   vcliiclcs:    waiver  of  notice  and   proofs, 
§  3355. 

personal  injury:   negligence,  etc.,  of  another:  accident  policy  without  stipu- 
lation for  subrogation,  §  3579a. 

from  leakage,  etc.,  automatic  fire  extinguishers,  §  3634a. 

to  master,  officers  and  crew  of  vchhcI:  war  riak  insurance,  Ap2)dx.  A. 
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INJURIES— continued. 

sustained  by  member  of  army  or  navy  nurse  corps:    war  risk  insurance, 
A{i}h1x.  a. 

sustained  by  any  commissii)ned  officer,  enlisted  men,  or  member  ol  tl'e  army 
or  navy  nur-<e  corps:  war  risk  insurance,  Appdx.  A. 

See  Accident;   Automobiles;   Elevators;   Employer's  Liability. 
INLAND  NAVIGATION  insurance  covering:   statutes,  note,   §  6. 

delay  of  voyage  by  ice:  duration  of  risk,  §  15!)3. 

vessel  for:   seaworthiness  for  sea- voyage,  §  21G1. 
INLAND  WATERS— collision,  note,  i?  27r)l. 
INNKEEPER-    insurable  interest,  S  !I24. 

IN   PARI    DELICTO — distinction    between    contracts    executed    and    executory, 
§  1405. 

premium  not  returnable,  §  1405. 
"IN  PORT"'— attachment  of  risk:  warranty,  §  201.". 
IN   PRAESENTI— warranties,   ^    lOOG. 
INQUIRIES — agent  filling  out  application  without,  i?  487. 

neglect  of  underwriter  to  make  may  waive  concealment.   §  1798. 

necessary  as  to  nature  or  amount  of  interest,  note,  §  1821. 

necessity  of  disclosure  u])()n,  §  1837. 

absence'of:   concealment,  §§  1844,  1869-1872. 

as  affecting  concealment,  §§  1869-1872. 

no    mquiries:     limited    inquiry:     question    in    application     \manswered    or 
incompletely   answered:    waiver,   §   1870. 

representations  in  answer  to,  §  1914. 

answers    to:    presumptions:    where    answer    incomplete    or    inaccurate,    §§ 
1914-1914C. 

answers  irresponsive,  §  1928. 

answers  to  ambiguous  or  doubtful  questions,  §  1930. 

answers  to  in  application:   warranties,  §§   1959,  1960. 

not  definite  as  to  time:  warranty,  §  1968. 

make  matters  material,  §  2003. 

necessary  for  disclosure  of  health  at  time  of  renewal,  §  2007. 

necessary  for  disclosure  of  interest  and  title,  §§  2015,  2026. 

necessary  for  disclosure  of  mortgage,  §  2047. 

as  to  medical  attendance  or  treatment,  §  2070. 

what  is  subject  to-  by  medical  examiner,  §  2072. 

as  to  occupation,  §  2074. 

as  to  other  insurance  and  refusal  of  other  insurers,  §  2075. 

as  to  personal,  etc.,  injuries,  §  2077. 

insurer's  failure  to  respond  to  as  to  proofs  of  loss,  §  3365. 
See  Particular  Representations  and  Warranties. 
IN  REM.     See  Actions. 

INSANE  BENEFICIARY— killing  of  assured  by,  §  837. 

INSANE   PERSON — or   one   mentally   incompetent:    surrender   and   cancelation 
by,  §  1648a. 

acts  of:  negligence:   fire,  §  2842. 

no  presumption  against  suicide,  §  3773. 
INSANITY  of  member:  benefits  payable  in  case  of  sickness  or  disability,  §  867.. 

as  affecting  right  to  paid-up  policy,  §  1180a. 

as  excuse  for  nonpayment  premium,  assessment,  etc.,   §   1350. 

non-disclosure  of:  concealment:  no  inquiry,  §  1844. 

of  parents:   statements  as  to,  §  2011. 

what  is:   disclosure,  §  2061. 

when  concealment  material,  §  2061. 

dueling  or  fighting,  §  2619. 

suicide,  sane  or  insane,  §§  2635-2637,  2649,  2651,  2654-2657. 

suicide,  note,  §  2GG1. 

as  excuse  for  failure  to  furnish  proofs  of  loss,  §  3280. 

presumption  against:   evidence  of,   §  3775. 
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INSOLVENCY.     Defined   in   policy   or   bond   of   credit  guaranty,    §§    12,   27S7, 

311  bd.   (a). 
See   Assignment;    Bankruptcy    and    Insolvency;    Eecoiver;    Eisks    and    Losses; 

Transfer  of  Policv, 
IXSOLVENCT  OF  DEBTOR,  loss  by,  §§  12,  2787. 

credit  insurance:  excepted  liability,  §  2599. 

meaning  of  "loss,"  §  2787. 

See  Credit  Guaranty. 
INSOLVENCY  OF   PURCHASERS   OF   GOODS— aininal    returns    from    trade: 
credit  insurance,  §§  2786,  2787. 

See  Credit  C4uaranty. 
INSOL\'ENT — company:   appointment  of  receiver:   statute,   §  327. 

company  ageUt  procuring  jjolicy  in:   liability,  §  665. 

assignee  or  trustee  of:    insurable  interest  of,  §  934. 

life  risk:   insurable  interest,  §  957. 

debtor  in  possession  of  goods  has  insurable  interest,  §  958. 

assignment  by  of  life  policv  to  wife,  §  2344. 
INSPECTION— buildings:  when  not  insurance,  §  4. 

of  goods,  cost  of:   damages,  §  3452. 
INSPECTOR  for  foreign  company  soliciting  risks:   when  agent.   §  391. 

of  board  of  underwriters:    certificate  of:   seaworthiness,  §  2170. 
INSTALM1-:NT  notes.     See  Notes. 
INSTALMENTS  ON   NOTES— tender,   §   1234. 
INSTITUTE  TIME  CLAUSES,  perils  of  the  sea,  etc.,  §  2736. 
INSTITUTE  TIME  COLLISION  CLAUSE,  collision,  §  2752. 
INSTRUCTIONS — to  cancel  may  constitute  approval  of  risk,  §  60. 

to  insure  must  be  followed  liy  agent,  §  665. 

where  agent's  orders  vest  him  with  discretion,   §  667. 

where  agent  excused  for  noncompliance  with,  §  668. 

violating  admiralty  rules:   disclosure,  §  1836. 

to  deviate  to  avoid  seizure,  §  2409. 

delay  to  await:   deviation,   §§  2411,  2413. 

to  deviate:    concealment,  §  2414. 

as  to  cruising:   deviation,  §  2436. 

See  Agent:  Jury:  Master's  Instructions. 
INSULATION,  insurance  on  for  refrigerating  plant:   seaworthiness,  §  ''161a 
INSURABLE  INTEREST:      1.  Insurable  Interest,  Generally. 

life:   pecuniary  interest,  note,   §  26,  §  899. 

pecuniary  interest:   consanguinity  or  afiinity,  note,  §§  26,  899. 

necessary  to  valid  contract,   §  43. 

specification  of  in  policy:   reinsurer,  §  118. 

proofs  of  loss,  §  338. 

under  policy,  "for  whom  it  may  concern,"'  §  619. 

assignment  by  beneficiary  to  one  having  no  such  interest,  §  841. 

defined,  §  887. 

general   matters,  §  888. 

necessity   of,   §  889. 

distinguished  from  the  property   or   life  insured.   §   890. 

at  coniiiion   law,  g  891. 

no  interest   under   unenforceaidc  (H)ntract,   §   892. 

must  be  neither  illegal  nor  inunoral,  g  893. 

wa<icr  policies,  §  894. 

wager  policies:   what  are,  §  894a.    (§  154). 

wager  policies:   what  are  not,  §  894b. 

wager  policies:    industrial  insurance,  §  894c. 

wager  policies:   title  guaranty  insurance,  §  894d. 

profit-sharing  Imnds  issued  by  insurer  not  speculative  or  invalid.  §  894e. 

■wager  policy  illegality  not  pleaded  or  relied  upon  in  defense:   deletion  of 
vitiating  clause,  S  894f. 

wager  policies:  incontestable  clause.  §  894g. 
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INSURABLE  INTEREST-ncontinucd. 

wa^or  policies :   foroiLni   statute :    extraterritorial  effect,   §   894h. 
does  not  necessarily  imply  property,  §  805. 
legal  or  equitable  title:   qualified  interest,  §  80(5. 
conditional  or  contingent   interest:    expectancy,   §   897. 
lialulitv  to  others:  railroad  companies,  §  808. 
wliether  need  be  stated,  §  000. 
time  when  interest  must  exist,  §§  901-004. 
time  wlien  interest  must  exist:   life  risk,  §  002. 
continuity  of  interest,  §  903. 

whetlier  devested  at  moment  illegal  act  done,  §§  904,  2542. 
devested:   partial  interest,  §  904. 
need  not  be  indefeasible,  §  005. 

obligation  of  insurer  to  ascertain  interest  in  property,  §  906. 
\vant  of,  return  of  premium  for,  §  1410. 
return  of  premium:   short  interest,  §  1411. 
necessity  of  to  attachment  rislc,  §  1448. 
in  goods  necessary:   attadiment  risk:   exception,  §  1564. 
loss  on  goods  prior  to  acquiring  interest,  g  1564. 
want  of  as  ground  of  rescission  or  cancellation,  §  1653, 
need  not  be  particularly  described,  §  IGOl. 
disclosure  of  nature  and  extent  of,  and  note,  §  1821. 
of  assured:  disclosure  of,  §§  1857,  1858. 
disclosure,  §  2026. 

disclosure:   assignment  of  policy,  §  2306. 

assignment  in  marine  risk  where  entire  interest  parted  with,   §  2351. 
where  assured  has  not  sucii  interest  as  statute  requires,  §  2521. 
abandonment,  §§  2904,  2000.  2011. 

separate  in  ship  cargo  and  freight:   abandonment,  §  2915. 
parted  with:   before  abandonment,  §  2956. 
proof  of:   marine  risk:    loss,  §  3279. 
statement  of:  proofs  of  death,  §  3301. 
statement  of:    proofs  of  loss,  §  3301. 
denial  of:  waiver:   proofs  of  loss,  §  3373. 
as  factor:    damages  or  recovery,  §  3454,   sulid.    (d-7). 
proportionate  amounts  insured:   damages,  §§  3460-3462. 
mistake  in  stating:   equity,  §  3513. 
pretended  interest  insured:    subrogation,   §   3583. 
averment  of,  §§  3672,  3673. 
•      evidence,  §§  3761-3764. 

wager  policy:   evidence,  §  3761a. 

under  marine  insurance  act  of  England.  Appdx.  C.  sees.  4-15. 
See  Description;   Pecuniary  Interest;   Reinsurer. 
2.  Particular  Insurable  Interests, 
actor's  life,  §  1058. 
administrators  and  executors,  §  913. 
advances,  §§  007,  008. 
advances,  voluntary,  on  vessel,  §  999. 
agents,  §  929. 
assignee   of    life    policy   or   certificate:    whether   must   have    an   insurable 

interest,  §§  014-919. 
assignee  of,  in  life  of  life  tenant,  §  964a. 
assignee  or  trustee  of   insolvent,   §   034. 
assignee  of  mortgagee,   §   1044. 

assignee  none  prima  facie  in  property  burnt,  note,  §  2305. 
assignment   in   furtherance   of   agreement,   §   014b. 
assignment   as   security  or  collateral:    for   advances,  etc.:    or  to   creditor, 

§  914c. 
assignment  by  mortgagor  to  mortgagee,  §  1042b. 
aTint  and  nephew,  §  1069. 
bailor   and  bailee — generally,   §  022. 
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INSITRABLE  INTEREST— continued, 
beneficiary:   necessity  of,  §  729. 
benefit  societies:   in^^urable  interest,  §  1073. 
betrothed's  life,  §  1054. 
bottomry:    lender  in,  §   1018. 
brother  'and  sister,  §  1068. 
brother-in-law.   §  1068. 
builders,   §  996. 

building  association  in  member's  life,  §  1072a. 
burial  association:   undertaker  in   lives  of  members  of  burial  association, 

§  1072b. 
captors,  §  1025. 
carriers,  §  925. 
cestui  que  trust,  §  933. 

chartered  owners  in  fieight:   vessel  subchartered.   §    1010a, 
charterer,   §   1006. 

charterer  who  is  part  owner,  §  1011. 
cliarterer  in  expected  freight,  §  1012. 
charterer  and  ship-owner :    separate  risks,  §   1013. 
charterer  insuring  against  special  peril,   §  1014. 
charterer:   advances  on  freight,  §  1015. 

charterer:   when  no  insurable  interest  in  freight  advanced.  §  1016. 
child:    parent  in  separate  property  of,  §   Ui65a. 
commission  merchants:   consignees,  §  927. 
comniunity  property,    §    1048. 

conditional  sale:   vendee  or  one  under  contract  for  piu'cliase,  §  981a. 
consignees,  §  625,  note,  S  927. 
consignees  and  factors,  §  931. 
consignor,  §  930. 

contract  for  purchase:  conditional  sale:  vendee  or  one  under,  §  981a. 
contractors,   §  996. 
copartners,   §  944. 

corporation  in  life  of  stockholder,  §  935a. 
corporation  in  life  of  its  officer,  §  935b. 
cotrustee:   joint  trustee,  §  y33a. 
cousin,  §  1070. 
creditor  as  assignee,  §  939. 
creditor:   general   creditors,   g   947. 

creditor:    simple   contract   creditor    in   estate  of   deceased    debtor,   §    948. 
creditor  attaching  or  levying  e.xecution,  §  950. 
creditor:    attaching  creditor  must  insure  his  interest,   §  951. 
creditor:   judgment  creditor,  §  952. 
creditor:   in  life  of  debtor,  §  953. 
creditor:   wager  policy — amount  recoverable,  §  954. 
different  parties,  §  912. 

disl)ursements:    wlien   interest   insured  is,  and  not  passage  money,  §   1021a. 
disseisor,  5;  992. 

divorce,  effect  of:   wife,  S   1055c. 
donor  or  contributor,  §  921. 
dower  interest,  §  1056. 
drawee,  §  939. 

earnings  of  anotlier:    life,  §  1060. 
(asemcnt  of  support  in  party  wall,  §  994a. 
employee:    employer   in   life  of,  §   1057a. 
entirety:   estate  by,  §   ]04Ha. 

efpiitable  owner:   one  holding  possession   under,  §  978. 
e(|iiity  of  redemption:   owner  of,  45  lO.SOa. 
estiit.-  by  entirety,  §  1048a. 
factor.-,   is   9:51. 

freight,  SS  1007-1009,  lOlOa,  1012,    lOl."),  1016. 
fishing  voyage:   outfits,  §  1024. 
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IXSIRABLE  INTEREST— continued, 
friend  as  beneficiary,  §  729. 
friciul's   insurable   interest,  §   1071. 
j;»>o(ls  on   ship:    ii  ncealment,  §   1821. 
government  stanip>s,  §  !)88a. 
grandchild,   §    10(17. 
grandparent:   life,   S    10(i7. 
half-uncle,  §  lOODa. 

]i.)lder  of  note  or  bill  of  exchange:   drawee,  §  939. 
holder  of  purchase -money  mortgage,  in  wife  of  mortgagor,  §  1055b. 
homestead.   §    1047. 

household  furniture:    husband  and  wife,  §   1048b. 
husl)and  and  wife:   wife's  personalty:  household  furniture,   §  1048b. 
husband  in   life   of  wife:    joint   insurance  by   hus))and    and   wife:    married 

woman's  property  act,  §  1051a. 
husband  in  personal  community  property,   §   1048. 
husband   in   life  of  wife:    joint    insurance   by   husband   and   wife:    married 

won.an's  property  act,  §   1051  a. 
husband    in    property    held    jointly    with    wife    imder    contract:    insurance 

authorized  or  ratified  by  wife,  §  1049c. 
husband  in  property  of  wife,  §  1049. 

husband  in  property  of  wife:  when  he  has  insurable  interest,  §  1049a. 
husband  in  property  of  wife:   when  he  has  no  insurable  interest,  §  1049b. 
husband  in  jiroperty  of  wife:    disclosure  of  interest,  §  1050. 
husband  in  life  of  wife,  §  1051. 
husband  for  benefit  of  wife  or  child,  §  1052. 
husband.     See  wife    (below). 

illegitimate  children,   §   1064a. 

improvements  tenant:   lessee:  sublessee,  §  961a. 

indorsee:  bill  of  lading,  §  940. 

indorser  of  note,  §  938. 

indorser  or  indorsee  of  bill  of  lading,  §  940. 

in  employee's  life:   employer's  liability   insurance,   §   1057a. 

innkeepers,  §  924. 

insolvency  of  insurer,  §  942. 

insolvent:  life  risk,  §  957. 

insolvent  debtor:   property,   §  958. 

insurance  against  loss  of  rents:  lessee:  subtenant:  wager  policy,  §  961b. 

insurer,  §  941. 

insurer:   interest  in  insolvency  of,  §  942. 

intruder  or  interloper,  §  991. 

joint  owners,  §  944. 

joint  trustee,  §  933a. 

lender  in  bottomry  or  respondentia,  §  1018. 

land.     See  mortgagee :   mortgagor :   one  in  possession :   purchaser. 

lessee,  §  961. 

lessee:   sub-tenant:    insurance  against  loss  of  rents:   wager  policy,   §  961b. 

lessee:    sub-lessee  and  tenant:   improvements,  §  961a. 

lessor,  §  960. 

liens,  §  1001. 

life  tenant,  §  964. 

life  tenant:   assignee  of,  in  life  of,  §  964a. 

loco  ])irf':)tis:   i)erson  in,  §  1062a. 

man  in  woman's  life  when  not  lawfully  married  to  her.  §  1055a. 

mariner's  wages,   §   1022. 

married  womnn:   purchaser  of  goods  on  credit,   §  9811). 

married  woman's  property  act:    husband   in  wife's  life,   §   1051a. 

master's  life,  §  1059. 

materialmen,   §  996. 

materialmen  in  ship,  §  1003. 

mechanics,  §  996. 
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T.'SURABLE  rNTTEREST— continued. 

mechanics  in  ship,  §  1003. 

mechanic's  lien,   §   1002. 

merchant  furnishing  dealer  with  stock,  §  928. 

mortgatre:    purchase   money   mortgage,  holder   of   in    life   of   mortgagor,    § 
1055b. 

mortgagee:   generally,  §  1026. 

mortgagee,  §  1031. 

mortgagee  in  possession  of  goods  as  security,  §  i035a. 

mortgagee  under  mortgage  only  valid  in  equity,  §  1032. 

mortgagee  under  assignment  by  mortgagor,  §   1042b. 

mortgagee  of  ship,  §  1034. 

mortgagee  of  goods  and  freight,  §  1035. 

mortgagee:   extent  of  interest,  §  1036. 

mortgagee:  several  mortgagees,  §  1037. 

mortgagee:  disclosure  of  interest  by,  §  1043. 

mortgagee  after  foreclosure  sale,  §  1046. 

mortgagee's  insurance:   relation  it  sustains  to  the  debt,  §  1033, 

mortgagee's  interest:   effect  on,  of  sale  and  assignment,  §  1042. 

mortgagee's  interest:  purchaser  from  vendee  of  note  and  trust  deed,  §  1042a. 

mortgagor:  generally,  §  1026. 

mortgagor,  §  1027. 

mortgagor:  assignment  to  mortgagee,  §  1042b. 

mortga'gor  of  personal  property,  §  1028. 

mortgagor's  wife:  holder  of  purchase  money  mortgage  in  life  of,  §  1055b. 

mortgagor:  extent  of  interest,  §  1029. 

mortgagor  of  ship,  §  1030. 

mortgagor  after  foreclosure  sale,  §  1039. 

mortgagor  for  mortgagee,  §  1045. 

mortgagor's  interest  after  judgment  or  decree,  §  1038. 

mortgagor's  interest :  effect  of  sale  or  conveyance  on :   devestment  of  inter- 
est, §  1040. 

mortgagor's  interest:   cessation  of,  §  1041. 

nephew,  §  1069. 

officer  serving  attachment  or  making  levy,  §  959. 

one  whose  goods  are  levied  on,  §  956. 

one  holding  possession  under  contract  of  purchase   from   equitable  owner, 
§§  978-981. 

same  subject:  parol  agreement,  §  979. 

one  in  possession  under  claim  of  right,  §  987. 

one  in  possession  with  power  of  sale,.  §  988. 

one  in  possession  to  care  for  and  rent  property,  §  989. 

one  in  possession— generally,  §  990. 

one  e.xpending  money  for  his  own  benefit  on  another's  property,  §  1000. 

outfits:   fishing  voyage,  §  1024. 

owner :   absolute  interest,  §  994. 

owner  of  goods  concealed  from  creditors,  §  955. 

owner :  one  in  possession  under,  §  978. 

owner  of  e(|uity  of  redemption,  8  1030a. 

owner  of  land:    buildings  constructing  under  contract,   §  995. 

owner:   chartercil   owner   in    freighter,  §   1010a. 

owner  in  l)f)ttomry  or  respoiulcnlia,  §  1017. 

owner:   to  what  extent  he   is  his  own   insurer,  §  2905. 

parent  and  child:   life,  S  1"()3. 

parent  and  cliild:    mourning  or   funeral   expenses:    industrial   or   collecting 
society:    validating  statute:    fraud  of  agent:    rescission,  §  10G3a. 

parent  in  child's  separate  property:    statute,  §  1065a. 

parties  under  agreement  to  exchange  property,   §  981c. 

partner:  life  risk,  §  945. 

part  owner,  §  946. 

party  wall:  easement  of  support  in,  S  994a. 
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INSmABLE  INTER i:ST—c'i>Mtiiuud. 
jiassiifje  money,  Ji  1021. 

jmssafje  money:   when  interest  insured  is  not,  liut  disbnrsemonta,  §   lOiJla, 
pawnbroker,  g  l>28. 
person  in  loco  parentis,  S  l()02a. 
pijie  lines  eonipany,  ^i  '.•2.ja. 
pledgor  and  pledj^ee,  S  !'2;{. 

poliev  pavahle  "as  his  interest  may  appear,"  S  '••20. 

possession,  interest  of  one  in,  §§  978-081,  087-000.     See  pureiiaser   (Ijelow). 
profits  expected,  §  1010. 
profits  made  and  earned,  §  1020. 
promise  to  snjjport  one  not  a  relative:   life,  §  1061. 
promise  to  support  relative:   life,  §  1002. 

property:  where  statute  permits  husband  to  insure  wife's  separate,  §  1049d. 
purchase:  contract  for:  conditional  sale:  vendee,  etc.,  §§  070,  977-081a. 
purchaser  of  yoods  to  arrive,  §  08:Ja. 
purchaser  from  lessee,  {5  062. 

purciiaser  from  vendee  of  note  and  trust  deed:  mortgagee's  interest,  g  1042a. 
purchaser  in  possession  of  land,  title  not  to  pass  till  building  completed,  § 

986. 
purchaser  of  goods  on  credit:  sajue,  married  woman,  §  981b. 
purchaser  of  legacy:  life  risk,  §  993. 
purdiaser  under  execution  sale,  §  985. 
receiptor  for  goods  attached,  §  937. 
reinsurer,  §§  118,  941. 

religious  society  in  member's  life,  §  1072. 
remainderman,  g  965. 

rents:  against  loss  of:  sub-tenant:  lessee:  wager  policy,  §  961b. 
requisites  of  an  interest  in  freight,  §  1009. 
respondentia:    lender  on,  §   1018. 
royalties,  §  943. 

seller  or  purchaser  of  goods  to  arrive,  §  983a. 

separate  property:  where  statute  permits  husband  to  insure  wife's,  §  1049d. 
servant's  life,  §  1058. 
several  interests,  §  912. 
ship  or  goods:  concealment,  §  1821. 

ship-owner  in  ship,  §  1004.  <■ 

ship-owner  in  special  cargo,  §  1005. 
ship-owner  in  freight,  §§  1008,  1010. 
ship-owner  and  charterer,  §  1013 

ship's  general  agent  no  insurable  interest  in  advances,  §  998. 
sister,  §  1068. 

son  in  father's  property,  §  IO60. 
son-in-law:   life,  §  1066. 
stamps:   purchaser  of,  §  988a. 
step-sister,  §  1068. 
step-son,  §  1066. 

stockholder:  corporation  in  life  of,  §  935a. 
stockholders,  §  935. 
stranger  as  beneficiary,  §  729. 
sublessee,   §  061. 

sub-tenant:  lessee:  insurance  against  loss  of  rents:   wager  policy,  §  961b. 
supercargo,  §§  931,  1023. 
sureties,  §  936. 
surety  on  appeal,  §  937. 
tenant  at  sufferance,  §  963. 
tenant  at  will.  §  963a. 
tenant  b\'  curtesy,  §  969. 

tenant:  les.-*ee.  sublessee:   improvemenls,  §  961a. 
tenant  for  life  and  remainderman    joining  in  insurance,  §  966. 
tenant  per  autre  vie:  life  risk,  g  967. 
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tenant  in  common,  §  968. 

trustee  of  insolvent,  §  !)3J;.  • 

trustees,  §  932. 

unborn  child,  §  i064. 

uncle  and  nepliew,  ^  1069. 

undertaker  in  lives  of  memliers  of  burial  association:   statute,  §  1072b. 

L'nited  States  in  vessel  hire  I  with  option  to  purchase:   war  risk,  g   1006a. 

vendee  or  one  under  contract  for  purchase  or  fur  deed:   tenancy,  §  970. 

vendee  or  one  tinder  contract  for  ptirchase  or  for  deed,  g§  977-9S1. 

vendee  or  one  under  contract  for  purchase:    conditional  sale,  §  981a. 

vendee.   §  984; 

venuee  and  vendor :    improvements,  §  98'la. 

vendee  in  ship  and  freight,  §  1007. 

vendee  of  note  and  trust  deed:  purchaser  from,  §  1042a. 

vendor,  §  98.j. 

vendor  and  vendee:   improvements,  §  984a. 

vendor  in  ship  and  freight,   g    1007. 

vendor  or  one  who  has  contracted  to  convey,  §  982. 

vessel:   United  States  in:   war  r.^.k,  §  1006a. 

vessel  sub-chartered :   chartered  owners  in  freight,  §  1010a. 

wager  policy:    sub-tenant:    lessee:    insurance  against  loss  of  rents,  §  961b. 

Wityes  of  maiiuer.-,  §   Utz'!. 

wall :  easement  of  support  in,  §  994a. 

warehousemen,  §  926.  ^ 

war  risk:    United  States  in  vessel  hired  with  option  tu  purchase,  §   1006a. 

wliarimgers,  §  '■)-.{}. 

what  interest  of  ship-owner  in  freight  includes,  §  1008. 

wiles  projierty:    wJien   husband  lias  insurable  interest,   §    1049a. 

wife's  property:   when  husband  has  no  insurable  interest,*  g   104yb. 

wife:    where   statute   permits   husband  to   insure   wife's   separate  property. 
§  104yd. 

wife:   effect  of  divorce,  §  1055c. 

wife  in  her  own  property,  §  ]053. 

wife  in  htisband's  lue,  §  1054. 

wife  withotit  marriage  ceremony  iii  husband's  life,  §  1055. 

wife.     See  husijand   (above). 
LXSUKaXLIi. — sources  or,  §  i. 

as  branch  of  law  of  merchants,  §  i. 

when  ttrst  a  question  where  action  on  sliould  be  tried,  §  i. 

origin  of,  §g  li-x. 

otiier  than  those  generally  recognized:   origin  of,  §  x. 

dclined  under  marine  insurance  act,  1906,  of  England,  §  1. 

denned,  §  2. 

bank's  default,  §  3. 

laws  New  York,  g  x. 

covenant  to  aliect,  when   runs  with   land,  §   13. 

conditions  necessary  to  l/Usiness  of,  stated,  §  17. 

an  aleatory  contract,   §   18. 

a  voluntary  contract,  §  19. 

an  e\ecut(ny  contract,  §  20. 

is  synalla;  n.atic,  §  21. 

does  not  luii  with  the  land,  §  23. 

covenant  to  keep  ])rcinises  insured,  when  runs  witli  land,  g  23. 

contract  to  procure,  wlien   binds  legal   representatives,  etc.,  §  23. 

when  contract  of  indemnity,  §  24. 

carriers   insurance  against   losses  from   injuries  to  pa>sciigers   is   contract 
t)f  indemnity,   §  27e. 

risk  must  be  legal  one,  §  43. 

risk  must  not  \ir.  against  pul)lic  policy,  §  43. 

transfer  of,  by  agent  to  anollier  company:  custom,  g  4.")2. 
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INSURANCE— c'oiit  imu'il. 

ajicnt  to  procure  must  follow  instructions,  §  UGu. 

ii^nont's  oblij^atioii  to  go  outside  par^cular  place  to  effect,  §  GG9. 

agent  nuiy  be  bound  by  usage  to  ell'ect,  §  (iG9. 

agent's  duty  to  ell'ect,  §  liOJi. 

agent's  duty  to  ell'ect :   more  advantageous  terms,  §  670. 

money:    vested  rights:    assignment,  note,   §   882. 

\\itl\out  consent  of  insurer:    return  of  premiums:   statute,  §§   1410b,  1410c. 

abmad  and  here:    return  of  ])remium,  g   1419. 

beyond  specilied  amount,  §  .L0&2. 

by  enemy  prohibited,   §  250G,  subd.    (c). 

contracts  prohibited:   trading  with  the  enemy  proclamation  of  Great  Brit- 
ain, §  2.301),  subd.   (e) . 

on  packages,  bales-,  etc.:  whether  separate  or  entire:  marine,  §§  2705-2700. 

is  contract  of  indemnity:   principle  (pialiliod,  §  3078. 

of  cargo  from  wreck  to  destination:  fifty  per  cent  rule,  §  3100. 

of  proportionate  amounts:  measure  of  damages,  §§  3460-3462. 

without  insured's  consent,  §  ooODd. 

companies  are  "business"  corporations,  §  35G0. 

plans  of:   kinds  of  companies.     See  Parties;   Mutual  Companies. 
See  Statutes  and  the  Titles  throughout  this  work. 
INSURANCE  BUSINESS,  state  regulation  of,  §§  327-328b,  330,  330a. 
INSURANCE  CLUBS— §  178. 

who  may  sue,  §  3636. 

See  Clubs;   Shipping  Clubs. 
INSURANCE  COMMISSIONER.     Mandamus  to  compel  license  to  issue,  note, 
§  7a. 

powers  of,  note,  §  176a. 

See  Commissioner. 
INSURANCE   CO^IPANIES,  various  statutory   requirements  of  as   conditions 

prerequisite    to   doing    business,    §    327. 
INSURANCE  PATROL,  history  of,  etc.,  §  via. 

See  Fire  Insurance  Patrol;   Fire  Patrol. 
INSURED — name    or    designation   of,    §    44b. 

relation  to  reinsurer,  §  117. 

relation  to  insurer,  §  309. 

effect  on  of  agent's  neglect  of  duty  to  insurer,  §  659. 

agent  cannot  act  for  both  parties:   exception  to  rule,  §§  661,  662. 

taking  out  policy  on  own  life:   designation  beneficiaries,  §   729. 

right  of  to  dispose  of  life  policy  by  will,  §  736. 

regular  life  policy:   right  to  change  beneficiary,  §  740. 

fact  need  not  be  disclosed  that  he  has  immigrated:  fiagranlc  bello,  §  1835. 

insurance    witiiout   consent   of,    §    2509d. 

agency  or  trusteeship  of,  where  abandonment  not  accepted,  §  3117. 

right  of  against  bonds  deposited  with  state:  receiver,  §  3593. 

right  of  to  change  beneficiary. 

See  Assured;  Beneficiary;  Policy-holder;  Reinsurer. 
INSURER — name  or  designation  of:    parol   contract,   §   44a. 

usage  of  other  insurers,  §  255. 

defined,  §  325. 

agent  cannot  act  for  both  parties:   exception  to  rule,  §§  661,  662. 

bi'oker  obligated  to  insure  with  insurer  of  responsibility,   §  669. 

fraud  of  olucers  in  issuing   policies,  ecc,   g   683. 

liability  of  for  agent's  frauds,  etc.,  §  684. 

obliged  to  ascertain  insurable   interest  in  property:    valued   policy   law,   § 
906. 

insurable  interest:   reinsurer,  §  941. 

solvency  of:   insurable  interest  in,  §  942. 

ceasing  to  do  business  as  excuse  for  nonpayment  premiums,  etc.,  §  1349. 

fault  of:  representations,  owning  to,  g  1905. 

rights  of,  where  policy  assigned,  §  2342. 
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does  not  guarantee  arrival  for  advantageous  market,  §  2760. 

does  not  guarantee  speedy  arrival,  §  2700. 

does  not  guarantee  the  earning  of  freight  in  any  stated  time,  §  2760. 

right  of  to  save  and  restore  vessel,  §  2818. 

of  title  of  mortgagee:   obligation  to  defend,  §  2822. 

negligence  of,  §  2844. 

refusal  of  to  insure,  §  2851. 

and  carrier  distinguished,  §  2862. 

as  assignee  of  owner  of  cargo:   liability  for  freight  money,  §  2920. 

acts  of,  cannot  change  total  into  partial  loss  afte'r  abandonment,  §  2947. 

repairs  of  ship  by,  §§  3045-3049. 

agreement   \\itli   wreckers  or    salvors   to   save   vessel:    assured    on    ship    or 
cargo,  §  3051. 

refusal  of,  to  receive  preiniums:   damages,  §  3454. 

joined  with  owner  as  colibellant,  g  3644. 

joined  in  action  against  one  for  damages  for  negligence,   §   3644. 

and  mortgagee:   nonjoinder  of  parties  in   action   for  reformation,   §   3647. 

separate  action  by  several :   proceeds  of  cargo  abandoned  and  sold.  §  3647. 
See  Assurer:    Foreign  Corporation:    Parties. 
INSURRECTION — in   territory   of   United   States:    military   or   naval   service. 
War  risk,  §  2237b. 

exception  clause:    iire  caused  bv  incendiary  bomb  from  enemy  air  craft,  § 
2582. 

warranted  free  from :  marine  risk,  §  2680. 

covered  by  marine  policy  on  all  risks,  §  2734. 
"INTEI.LKiENX  E"'  and  ■"mere  reports":  distinction  between,  §  649. 

proving  false:    concealment,   §   649. 

as  affecting  concealment,   §§   1796-1802. 

publication  in  newspapers:  underwriters'  knowledge,  §§  1809-1812. 

latest  of  ship :   concealment,  §  1828. 

justifying  abandonment,   §§  2970,  2971. 

of  loss :   proofs  of  loss,  §  3279. 

See   Concealment. 
INTEMPERANCE— §  2096. 

death  from,  §  2612. 

proximate  and  remote  cause,  §§  2012,  2833. 

"so  far  intemperate  as  to  impair  health,"  §  2613. 

death:   by-laws  as  to,  §  2615. 

evidence:-  application,  §  3792. 
INTENTION  of  parties  as  to  divisibility  or  entirety  of  risk,  §  1421. 

representations  of,  §  1904. 

warranty  of,   §   1948. 

of  parties:   construction  of  warranty,  §§  1949,  1950. 

to  do  illegal   act,  §  2558. 

parol  evidence  to  ascertain,  §  3806. 

See  Construction   of  Policy. 
INTi;XTIONAL  INJURY,  ETC.— §  1628,  §  2882. 

.   licide.   §   2049. 
INTl.KEST— description  of  in  policy,  §   177. 

and   title:    agent's  autliority:    waiver,   §   502a. 

on  premium  notes  when  failure  to  pay  forfeits  paid-up  policy:   when  not, 
§S    118.S.    1189. 

on   premium  notes:   when  due:   provision  as  to,  valid,   §   1205. 

on    premium   notes:    forfeiture,    §    1233. 

undivided  disclosure  of  title,   §  2048. 

change   of.    §    2238. 

accumulated  on  mortgage:    alienation,   §  22G4b. 

on  premiums   j)aid:    damages,   §    3454. 

on  judgment   pending  ii')pcal:    eini)loycr'8   liability,    §   3454a,   subd.    (p). 
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INTEREST— cDiu  imied. 

in  amount  of  loss:    ilamnges,  §§  3458,  :?4r)f>. 

See  Alienation;    Insurable   Interest;    Ownership. 
INTKREST    AND    TITLlv      See    Particular    Kepresentations    and    Warranties. 
INTERIM   RECEIPTS  -as  evidenee  of  oilier    insuraiue,   j^  247<i. 
INTER-INDIOMNITV    INSl'KANCK  or   contracts,   S   ivd. 
INTKR-lNnK.MNlTY    PLAN',   whether  insurance  contract,  tJS  •>-W-^'  -'i^Gb. 

agreement   between   printing   company,   f?    ."J^Ob. 
IN  ri'.R-iNSURANCE:   reciprocal  insurance:   inter-indemnity  contracts. 

history  of,  §  ivd. 

statute  as  to,  §  x. 

Avhether    insurance   contract,    §S    ^.'itia,   .■!:jt)b. 

agreement    lietween    printing    companies,    4^    HSGb. 
INTERIOR   NA\'I(L\T10N— one-third   new,   g    ;5()7!). 
INTERMEDIATE  PORT— goods  laden  at:  attachment  of  risk,  §§  1570,  1571. 

goods  loaded  at:    attachment  of  risk  on  freight,  note,   §   1613. 

cargo  wrongfully  delivered  at:   loss  of  freight,  §   1617. 

risk  on  freight  terminated  on  acceptance  of  goods  at,   §   1018. 

delivery  of  some  goods  at  does  not  end  risk  on  freight  against  total  loss 
only,   §   1619. 

stopping  at  to  repair  defects   in   fitting  for  voyage,   §   2390. 

See    Ports. 
INTERMEDIATE  VOYAGE  as  part  of  voyage  insured,  §  1488. 

usage  of  Newfoundland  trade,  §  1502. 

deviation,   §   1504. 

risk  "at  and  from":    attachment  risk,   §  1504. 

continuance  of  risk:   usage  of  trade:    liberty  to  touch  and  stay,   §  1523. 

made  through  necessity:    attachment  of  risk  on  freight,   §   1613. 

See  Voyage. 
INTERNATIONAL   RULES  OF    1885— collision,   note,   §   2751. 

steamer    keeping   to    starboard    side:    collision,    note,    §    2751. 
INTERPLEADER — change   of   beneficiary,    §    3521. 

bill    of,    §    3695. 
INTERROGATORIES— action    to    compel    reinstatement,    §    3520. 

practice,   §  3708. 
INTERSTATE   COMMERCE — foreign   company,    §   328. 

See   Commerce. 
INTERVENTION,  parties  to  action:   insurer,  §  365 Sm. 
INTOXICANTS — death  by  use  of:  excepted  risk,  §  2612. 

See  Excepted   Risks  and  Losses. 
INTOXICATING  LIQUORS,   use   of.     See   Drunkenness;    Intemperance. 
INTOXICATION — assignor  intoxicated  when  policy  assigned,   §  2306. 

suicide  during,  §  2638. 

See   Drunkenness. 
IX  TRANSITU — stoppage,  does  not  rescind  sale,  §  904. 
INTRUDER   OR   TRESPASSER— insurable    interest   of,    §    991. 
•IN  TRUST"— beneficiaries,  §  797. 
IN  TRUST  OR  ON  COMMISSION— §§  925,  926,  1727,  1728,  1730,  1731,  2053. 

insurable   interest,   §§  925,   926. 

on  consignment:  description,  §  1727. 
INVASION.     See  Excepted  Risks  and  Losses. 
INVENTORY — Avarranty   to   make,    §    1989. 

iron    safe   clause,    §    2063. 

waiver:    proofs  of  loss,   §  3382. 

evidence,    §    3769. 
INVENTORY'  CLAUSE..    See  Particular  Representations  and  Warranties. 
INVESTMENT  GUARANTY,  history,  note,  §  ixa. 
INVOICE   PRICE,   measure  of   damages,   §   3452. 
of   goods:    open   policy:    damages,   §   3454. 
of  woods:  deductions:   damages,  §  3455. 
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INVOICES— proofs  of  marine  loss,  §  3279. 

copies  of:    proofs  of  loss,   §§  3331,  3332. 
IN'VOICE  VALUE,  meaning  of,   note,   S    1.58. 

liability  limited  to,   §   2713. 
IROX-SAFE   clause:    when    a   representation,   §   2063. 

clause:    when   a    warranty,    §   2063. 

keeping  of  books,  etc.,  in,  §  2063. 

iron   safe  clause,  valid  and  enforceable,  §   2063. 

object   or  purpose  of   iron-safe   clause:    to  what   applicable,    §   2063a. 

nature  of  iron  safe  clause:  whether  represent  it  ion,  warranty,  etc.,  §  2063b. 

iron-safe  clause:    account  of  stock:    not  continuing   warranty,   §   2063c. 

construction  of  iron-safe  clause,  §  2063d. 

iron-safe    clause:    whether    contract    divisible    or    entire:    effect    of    breach, 
§   2063e. 

whether  strict  or  substantial  compliance  with  clause  required,   §   2063f. 

iron-safe  clause :  custom  of  place :  customary  business  methods,  §  2063g. 

iron-safe  clause:   effect  of  assured's  negligence  or  inadvertence  as  to  com- 
pliance,  §   2063h. 

iron-safe  clause:    effect  of   statutes:    generally,   §  2063i. 

iron-safe   clause:    inventory   generally,    §    2063J. 

iron-safe  clause:    inventory  defined.   §   2063k. 

iron-safe  clause:    "last   preceding   inventory"   defined,   §   20631. 

iron-safe  clause:   "complete"  ""iteinized"  inventory  defined,   §   2063m. 

iron-safe  clause:    ""inventory"  and  ""invoice"  distinguished,  g  2063n. 

invoice  not  a   substitute  for   inventory,   §   2063o. 

same  subject:   Avhether  new  store  with  new  goods  constitutes  exception  or 
qualification,    §    2063p. 

inventory:    compliance  with  reference  to  location  of  property,   §  2063q. 

iron-safe    clause:     what    constitutes    substantial    or    sufficient    compliance' 
as  to  inventory:  instances,  §  2063r. 

iron-safe   clause:    wlrat   does   not   constitute   substantial    or    sufficient   com- 
pliance as  to  inventory:    instances,  §  2063s. 

bo<,kkeeping  chaise:    ordinary   intelligence   as  test  of  compliance,   §   2063t. 

bookkeeping  clause:   what  constitutes  substantial  or  suflScient  compliance: 
instances,  §  2063u. 

bookkeeping   clause:    what   decs    not   constitute   a    substantial   or    sufficient 
compliance:   instances,  §  2063v. 

computation  of  time:    inventory  and  bookkeeping  clauses,   §  2063w. 

ii"oi)  safe:    keejjing  of  l)()oks.  etc.,  in,  5;  2063x. 

what  constitutes  a   fireproof  safe.  §  2063y.  • 

keeping  books,   etc.,   in    safe   "'or   in   some  secure   place":    "some   place   not 
exposed  to  a  fire,"  §  2063z. 

removal  of  inventories,  etc.:  emergency  created  by  threatened  fire,  §  2063aa. 

demand  by  assurer  for  production  of  books,  etc.,  §  2063bb. 

irfin-safe: keeping  books,  etc.,  in:  wai\er  and  estoppel,  ij  2064. 

same   subject:    agent's   knowledge,   etc.,    §    2064a. 

same   sul)ject:    agent's  knowledLM',   etc.:    when   no   waiver,   §   2064b. 

See  Safe. 
IltOX   SHIPS— one-third   new,    §§   307n,   3429. 
IKON"    SIII'TIERS— description,   S   206.-). 
IRONWORK — loose:    seaworthiness.   §   2161. 

adjustment:    one-third    new,    §    3082. 
ISF>AM) — liberty  of  several  ports  <r  to  port  or  ports  of  discliargc.  terniiiiat  ioii 
risk,  §   1524. 

risk  suspended  while  loading  at  s])ecili«'il   j-hnul,  sj  2(i81a. 

liberty  to  toudi   at,   §  2383. 
ISLAND  AND  A  MARKET— deviation.  «;  2387. 
ISLAND  OR  DISTRICT— "at  and  from":   attachment,  etc..  of  risk,  !?   1501. 

general  designation  of  ports:    hdnicward   policy   ""at    and   from,"  §    1508. 

risk  terminates  at  lir.st  port  of  <lis(liarue,  etc.,  §    1532. 
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ISLAM)  OR  DlSTPvlCT— cunlimu'.l. 

hoiiu'waril  in)licy  "at  and  from":  attachment,  etc.,  of  risk  on  goods,  §  1586. 
insurance  to  duration  of  risk  on  goods,  §  1.187. 
thence  to  a  port  of  advice  or  discharge,  S  2.388. 
JETTISON.      See   General   Average   and   Jettison. 
JEWELS— description,  §§  1754,   1757. 
JOLXDEl^  OF  rAKTlES— gS  'M:W  :i(i47. 

See    Misjoinder;    Parties. 
.IDIXT  AGENTS.     See  Agents. 
JOINT   OCCUPANCY— nondisclosure   of,    §   2055. 
JOINT   OWNERS— authority   of,   §   610. 

each    may    severally   inspire   his   own    interest,    §    912. 
insurable    interest,    §    U44. 
description  of  interests,  §   1692. 
undivided  interest  statement  as  to,   §  2042. 
of  property :  other  insurance,  §  2468. 
in  ship:  abandonment,  §  2902. 
JOINT   OWNERSHIP,   assignment   to   husband   and   wife:    survivor's   rights,   § 

2349a. 
JOINT  STOCK  COMPANIES,  Statutes,  note,  §  7b.     See  Taxation. 
JOINT  STOCK  PLAN,  when  change  from  mutual,  etc.,  to,  can   or   cannot   be 

made,   §§  350o,  350p. 
JOINT  TENANCY — two   or  more  beneficiaries:    payment,   §   874. 
JOINT   TRUSTEE,    insurable   interest,    §    933a. 
JOURNEY.     See  Travel. 

JUDGMENT — necessity   of  payment   of  by   assured   under   employers'   liability 
insurance,    §    9a. 
notwithstanding  verdict,   §  53c. 
against   reinsured:    assignment:    action,    §    124. 
binds   reinsurer:    notice   to   defend,    §    137. 
of  ouster  against  corporation:  retaliatory  laws,  §  329. 

in   favor   of   beneficiary:    inquiry:    whether    legal   representatives,   etc.,   en- 
titled to  proceeds,  §  875. 
or  decree:    mortgagor's  insurable  interest   after,   §   1038. 
providing   for    payment   premiums   when   tender    excused,    §    1128. 
member  joining  before  and  after  loss  not  liable  to  assessment,  §  1257. 
in   invitum,  when  does  not  avoid  policy,   S   2019. 
warranty,   §  2019. 

final  judgment,  etc.:   payment  of   as  condition  precedent  to   suit:    employ- 
er's liability,  §  2800,  subd^s.  (n),  (w). 
foreign    state:    adjustment,    §    3465. 
garnishment  of:    employer's  liability   policy,    §   3476a. 
impeachment   of,   §    3487. 
proof  of,   §   3490. 
set  aside:    equity,   §   3529. 

for  total  loss:    salvage:   abandonment,  §  3538. 
of  trial  court  final  on  facts,  §  3717. 
foreign  judgment:   evidence,  §  3829. 
authentication  of  evidence,  §  3830. 

See   Decrees. 
JUDGMENT  CREDITOR— insurable  interest,  §  952. 

may  reach  premiums  paid  in  fraud  of  his  claims,   §  1147. 
statement  as  to  title,  §  2043. 

when   cannot   interpose   to   prevent  rebuilding,    §    3] 51. 
JUDGMENT  LIENS— disclosure,   §  2015. 
JUDICIAL  ACT— assessment  is  not,   §§   1294,   1310. 
.JUDICIAL  BOND,  joint  or   several   liabilities:    surety's   right   of   subrogation, 

§   3568c. 
.lUDICIAL  CONSTRUCTION  AND  DECISIONS— a  part  of  contract,  §  194. 

of  statute  as  part  of  contract,  §  194. 
JUDICIAL  DECISIONS  as  source  of  insurance  law,  §  i. 
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'MIDICIAL"  (JUARANTY  as  division  of  guaranty  insurance,   note,   §   12. 
JUDICIAL   NOTICE,   of   custom   as   written   application,   etc.:    life   insurance, 

§  3800. 
JUDICIAL   SALE,   confirmed:    alienation,   §   2286a. 

JURE   BELLI,  CONDEMNATION— falsifies  warranty  of   illicit  trade,   §   2682. 
JURISDICTION — memljer    of    co-operative   assessment    company    may    be    com- 
pelled at  law  to  pay,  §  86. 
removal  into  federal  court:   statutes  to  prevent,  §§  328,  3497,  3498. 
exclusive  in  state  court:    statute  as  to  service  process:    foreig-n  company, 

§  328. 
statute  that  license  foreign  company  be  revoked  on  application  for  removal 

of  suit  into  federal  court,  §  328. 
statute  void  against  foreign  company  whicli  excludes  removal  of  suits  into 

federal  courts,  §  328. 
courts:    benevolent  and   fraternal   organization   subject  to,    §   352. 
courts  leave  questions  of  policy  or  discipline  to  be  settled  by  regulation 

of  order,  §  352. 
courts    will    entertain,  .where    property    rights    involved:    benevolent,    etc., 

societies,    §    352. 
remedies  within  order  must  first  be  exhausted  where  property  rights  not 

involved,   §   352. 
courts  will  not  direct  or  conti-ol  internal  policy  of  fraternal,  etc     societic'^ 

§  352. 
grove  cannot  be  suspended  arbitrarily,  §  357. 
subordinate    association    cannot    be    deprived    of    ciiarter    witliout    hearing 

§  357. 
member   of   benevolent   association   cannot   be   suspended   without   hearino- 

§  358. 
by-laws  excluding  resort  to  civil  courts,  §  372. 
power   of   court   to  order   levying  assessment   in   winding   up   proceedings 

note,  §§  1272,  1273. 
courts  cannot  order  assessment  where  power  to  is  vested  solely  in  directors 

§   1273. 
of  equity  to  rescind  or  cancel,  §§  1664,  1674-1676. 
once  atlaehed  in  equity   relief  will  be  granted,  §   1674. 
cancellation  in  equity  after   loss   or  death,   §§    1678-1680. 
in  equity:   frauduk'nt  misrepresentations:    statutes,   §   1916,   subd.    (p). 
stipulations    limiting   place    of    suing,    §    2519. 
whether  arbitration  clause  ousts  courts  of,  §  2530. 
limitation  clauses  all'ecting  suits,  note,  §  3181. 
action   limited  to  particular  forum,  §§   3194,  3195. 
suit  not  brought  in  proper  court:   time  limit  for  suing,  §  3206. 
arbitration  and  award,  §§  3231-3236. 

appearance   by  insurer,   when  waives   defects   in  proofs   of   loss,   g   3390. 
general  matters,  §  3495. 
vfMiue:    statutes   atlecting   accident    insurance:    same,  guaranty   insurance 

§  3495a. 
ousting  jurisdiction:    policy   stipulations  as  to  jurisdiction,   §   3495b. 
judgment   in   federal   court:    after   property   is    in   custody   of   state   court 

§  3496. 
estoppel  of  foreign  company  to  plead  want  of,  §  3497. 

statute  as  to  foreign  <  (Hiijwiiiics:   .service  of  process  and  exclusive  jurisdic- 
tion of  state  court,  S  3497. 
"found,"  note,  §  3497. 

statute  as  to  foreign  ('ompanies:  right  of  removal  to  federal  court,  §  349S. 
administrators  appointed  in  ditrerent  states:    separate  actions,   §  3499. 
admiralty,  §  3500. 

marine  insurance:   admiralty,  §  3500. 

])rovision  in  company's  charter  as  to  where  suits  are  to  be  brought,  §  3501. 
of  tribunal  of  mutual  bencJit  societies,   §  3502. 
Bame  sul  ject:  distinction  aa  to  grounds  of  action,  §  3502a. 
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JUR.ISDKTIOX-  fontimuMl. 

whore  action  iiiuy  be  broujilit — generally,   §   3503. 

same   subject:    mutual   companies   or   associations,    §    3503a. 

mutual  company:    when   court  will  not  entertain    jurisdiction,  §  3503b. 

when  court  may  order  exliumation:   accident  policies,  t?  3504. 

jiu'isdiction:   {•arnishment,  *?  3505. 

same   subject:    for   an    insurer:    agent   in    state,   §   340(i. 

subniissiou  to  jurisdiction:   appearance:   waiver:   practice,  ij  3507. 

of  equity   over   trusts   as   connected   with    i-elief   for   mismanagement,   etc., 
§  3598. 

See  Equity;   Statute. 
JURY — question  for:   reasonable  time  for  paying  premium,  §  55. 

question  for,  whether  application  declined,  {?  55. 

question  for.  whether  credit  given  for  premiums,  §  80a. 

question  for:   whether  agent  has  waived  cash  payment  premium",  §   80a. 

w^hether  condition   precedent  as  to   prepayment  premium  or   delivery   dur- 
ing life  or  good  health,  question  for:  same  as  to  waiver,  §  97b. 

when  question  whether  copy  application  annexed  or  indorsed  is  for,  §  190a. 

question  for,  whether  medical  examiner  correctly  wrote  answer,  §  474a. 

notice  of  cancellation  by  or  to  agent  or  broker  of  assured:    whether  ques- 
tion   for,    S    (13!)b. 

whether  question  of  rescission  or  cancellation  is  for,   §   1082. 

representations,  etc.,  under  statutes:   whether  for,  §  1916,  subd.    (s). 

questions   for:    representations,   etc.,   as   to   health,   etc.,    §    2003. 

questions  for:   representations,  etc.:    fidelity  guaranty.  §  2002a,  subd.    (p). 

question  for,  as  to  misrepresentations,  etc.,  concerning  medical  attendance, 
§   2070. 

question   for,    whether   statements   as   to   previous    rejection    false,    §    2075, 
subd.   ( s ) . 

whether  suicide  question  for,  §  2661a. 

when  evidence  of  sales  sutlicient  to  go  to  jury:    credit  guaranty,   §   2786. 
subd.   (o). 

when  a  question  for  whether  death  resulted   from  surgical  operation   con- 
sequent u])on  accidental  injury,  §  2879a. 

cannot  change  measure  of  damages  agreed  upon,   §   3454. 

ri<yht   of  trial  by  not  impaired  by   statute   as  to   dissolution   of   company, 
"§  3590. 

whether  questions  for  court  or:   generally,  §  3710a. 

special   findings:    practice,   §  3735. 

reasonable  time,  reasonable  premium,  reasonable  diligence  question  of  fact. 
Appdx.  C,  sec.  88. 

See   Court;    Verdict. 
JURY:    INSTRUCTIONS— §§    3711-3713. 

delivery  of  policy  and  payment  premium,   §  75. 

increase  of   risk,   note,   §.2208. 

application  of  insurance  money,  §  2314. 

under   influences   of   liquor,   §   2612. 

death  from  use  of  liquor,   §  2612. 

death  from  inhaling  coal-gas,  §  2620. 

voluntary   exposure   to   unnecessary   danger,    §    2622. 

suicide,   where  no  stipulation  against,   note,   §   2650. 

suicide,  note,  §  2661. 

proximate  cause,  §  2833. 

erroneous  that  insurer  bound  to  rebuild  at  any  cost,  §  3163. 

adjuster's  authority  to  waive  proofs  of  loss,  §  3391. 

to  reduce  verdict:    proceeds  of  sale  of  wreck,  §  3455. 

pro  rata  liability:   damages,  §  3460. 

recovery  on  life  certificate:   deduction  of  expenses,  §  3463. 
.JURY— QUESTION  FOR— application,  §  55. 
reasonable  time:    acceptance:    policy,   §    55. 
reasonable  time   for   acceptance  policy,   §   53. 
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JURY— QUESTION  FOR— continued. 

reasonable  time  for  payment  premium,  §  55. 

whether  application  has  been  reject-ed,  §   55. 

acceptance,    §§    55,    63.  ^ 

waiver  of  prepayment  of  premium  is,  §  "0.  j 

whether  contract  exists  in  case  of  credit  for  premium,   §  84. 

evidence  of  waiver  of  formal  proofs  of  loss,  §  580. 

whether  letter  containing  notice  properly  mailed,  note,  §   1211. 

waiver    of    prompt   payment   of    premium,   note,    §    1211. 

valid   reason  as  ground   for  reinstatement   is  for  jury,    §   1276. 

sufficient  excuse  for  reinstatement,  §  1278. 

forfeiture:    notice   of   assessment,    §    1332. 

may  find  renewal  where  overdue  premium  received,  even  though  certificate 

good   health   required,   §    1400. 
whether  ship  delays  an  unreasonable  time  in  port,  §  1494. 
whether  ship  has  arrived,  §   1540. 

rescission  or  cancellation:   whether  question  of  law  or  iact,  §   1682. 
materiality   of   facts:    representations,    §    1898. 
reasonable  time  for  removal  of  building  is  for,  §   1966. 
whether   concealment  of   mortgage,   etc.,   is   wilful,   may   be   submitted  to, 

§   2015. 
answers  as  to  occupation,  §  2074. 
whether  risk  increased  by  alteration,  §  2184. 
whether  benzine  burning  fluid,  §  2202. 
wiien  need  not  exclude  estimate  of  repairs,  §  3104. 
reasonable  time:    rebuilding  or  repairing,   §   3162. 
evidence  of  waiver  of  notice  of  loss,  §  3359. 
age- and  condition  of  building:   damages,  §  3455. 
to  fix  indemnity:   damages,  §  3455. 
"JUSTICE"— death '"by  hands  of,"  §  2611. 
KEROSENE— prohibited  articles,  §  2203. 
KILLING — assured  by  beneficiary,  §  833. 
assured  by  insane  beneficiary,  §  834. 
assured;   eff'ect  when  involuntary,  §  835. 

assured  by  sane  assignee,  §  836. 

adulterer   by   husband:    excepted    risks,   etc.,    §    2611a. 
murder  as  defense,   §  2851. 

intentionally:    accident   risk,    §    2882. 

of   l)ank  cashier   by  robber:    when   death   accidental,    §   2882. 

See   Death. 
KNIGHTS  OF  HONOR,  creditor's  interest:  beneficiary,  §  737. 
KNIGHTS  OF  PYTHIAS— who  may   1k^  beneficiary,   §   737. 
KNOWLEDGE — of    powers    of    corporations,    §    35. 

applicant  when  charged  with,  of  conditions  in  policy,   §   66b. 

of   assiirer:    notice  of   loss   in    daily   paper,    §    107. 

of   agent:    how   far  binding,   §    397. 

of    agent    and    insurer    generally,    §    515. 

of   agent,   and   notice  to,    §§   515-516. 

of   agent  not  obtained   in   course   of   employment:    waiver,   §    .");4. 

of   ag<'nt   obtained    in    individual    capacity,    §    546. 

l)y  beneficiary  of  contents  of  policy,  §  848. 

of  assured:  not  reading  letter  received  expressly  waiving  forfeiture,  §  1360a. 

of  insurer's  agent  wliere  both  parties  act  in  good  faith:  return  of  premium 
for   misrepresentation,   concealment,  etc.,   S   1404a. 

of  embargo   liy   assured,   §   1484. 

of  underwriters  as  to  ports  and  places:   concealment,  §   1819. 

facts  not  within  assured's  knowledge:   degree  of  diligence  required,  §  1823. 

presiimjition    of   as    to   notorious    facts,    §    1845. 

of  assured:   concealment,  i;S   1846   1849. 

of   assuror:    concealment,   tJS   1850-1854. 

knowledge  of   insurer's  agents,   §    1854a. 
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KXOWLKDC.E— continued. 

of    agtMit:    false    representations    o\vii(<;    to    fauU    of    aj^ont:    waiver    and 

estoppel,   §   1905. 
representations:    qualified    statement:     liest    of    assured'a    knowledge    and 

belief,    §    1015a. 
want  of,  of  iiTitruth  of  warranty,  §  ]!)(!4. 
and  belief  of  assured  as  to  age,  §   1!)!121). 
of  assurer's  agent:   age  of  insured  or  of  relatives,  §  1992e. 
and  belief:   misrepresentations,  etc.:   qualibed  statements:   guaranty   insur- 

anee.  §  20()2a,  subd.   (1). 
of  assured  or  its  ollicers:    elTect  of:    niisiepreaentations:    guaranty   insur- 

anee,  §  2002a.  subds.   (k),  (1). 
as  to  health,  etc..  §  2003. 
of  assured:   health:   latent  disease,  §  2010. 
of  assurer  or  his  agent:    mortgage:    concealment,   §   2023. 
of  agent:  iron  safe,  etc.,  clause:  waiver,  fJS  20()4a,  20()4b. 
of  assiu'er's  agent  and  of  its   medical  examiner,  th:it   assured   was   suffer- 
ing from  certain  diseases:    false  representations,   §  2071. 
of   assurer   or    its    agent   wl;ere    insurer    member    of    agency    bureau    wliicli 

keeps  records  of  rejected  applicants,  §  2075,  subd.    (q). 
as  affecting  clear  space  clause,  §  2080. 
of  insurer  or  agent  as  to  insured's  use  of  intoxicants:  waiver  and  esti/ppel. 

.  §  20!U),  subd.    (c). 
of  assured:   seaworthiness,  §  2157. 
of  assurer   as  to  condition   of   vessel    and   nature   of   risk:    seaworthiness, 

§  2170a. 
of  assured  as  affecting  unlawful  use  of  premises,   §   2218. 
of  acts  of  tenants:  increasing  risk,  §  2222. 
or   act   of   agent:    assignment,    §   2325a. 
want  of   other   insurance,    §   24()2a. 
of  assurer :    prior  policies  issued  by,    §   2488. 
as  requisite  to  w-aiver   of  defense:    notice   of   accident,   §   3356. 
of    assurer:    waiver:    proofs    of    loss,    §§    3369,    3370. 
of  insurer  of  pending  settlement  or  of  settlement:   subrogation,  §  3541a. 
See  Agent;  Concealment;   Waiver. 
LABOR  AND  MATERIALS  included:   adjustment:   one-third  new,  §  3080. 
LACFIES — as  aflFecting  defense  to  action  to  recover  assessments,  §   514. 
of  principal  on  agent's  bond:   action:   notification  of  sureties,  §  709. 
when  prevents  successful  defense  of  fraud  to  action   on  note,   §   1311. 
ship-owners  in  providing  funds  at  ports  of  destination,  §  3118. 
LADEN  ON  DECI^.     See  Deck  Cargo:  Deck  Load. 

LADEN  OR  TO  BE  LADEN — between  designated  points:    attachment    of  risk, 
§    1575. 
freight  of  goods,  §  1609. 
attachment  of  risk   on   freight  under   valued   policy:    part  only   of  goods 

laden,  §  1610. 
freight  valued,  §  2934. 

See  Loading. 
LADING — order  to  insure  engrafted  on  bill  of,  §  669. 

goods  at  intermediate  port:  attachment  risk,  §§  1570,  1571. 
warranty  as  to,   §  2066. 

See  Bill  of  Lading;  Port  of  Lading. 
LAKE  NAVIGATION,  insurance  covering,  note,  §  6. 
LAMP  BITRNING,  not  "fire,"  §  2779. 
LAMP  SOOT:  fire  loss,  §  2779. 

LAND — covenant  to  insure  may  run  with  land,  §  23. 
insurance   does   not    run    with,    §    23. 
goods  put  on,  suspension  of  risk,  note,  g  1473. 
goods  on,  may  be  insured  while  awaiting  shipment,  §  1565. 
goods  temporarily  on,  how  far  covered  by  marine  risk,  §  1565. 
LAND  DANGERS:  marine  risk,  §  2788. 
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LANDING  GOODS  to  be  transported  by  raihoad  ends  marine  risk,  §  1565. 

when  maiine  risk  continues,  §  1565. 

not  permitted  by  government,  freiglit  earned,   §    1617. 
LANDLORD'S  CONTINGENT  TOLICY.     §2803,  subd.    (d). 
LAND  RISKS:   voyage  policies  against,  note,  §  174. 
See  Terms  and  Definitions. 
LAPSE  to  society,  wlien  no  beneiiciary  designated,  §   739. 

of  policy  bv  accident  as  excuse  for  nonpayment  premium,  etc..  §   1352. 
LARCENY: 'defined,  note,   §   12. 

indictment  of  agent  for,  §  707. 

under  guaranty  insurance,  §  2766. 

insurance  against,  §  2821. 

insurance   against:    pleadings,    §    2821,   subd.    (i). 
See  Theft;  Thieves. 
LATENT  DEFECTS,  marine:  Inchmaree  clause,  §  2169a. 

hull   and    machinery:    trial   trips:    marine,    §    2784a. 
LAUNCH,  locality  of  with  reference  to  exposing  building,  §  1742. 

See   Gasolene   Launch. 
LAUNCHED,  safely  launched,  attachment  of  risk,  §  1485. 
LAUNCHES.     See 'Lighters. 
LAUNCH  OF  SHIP— description,  §  1766. 
LAW:   cliild  employed  in  violation  of,  note,  §§  9a,  2632b,  2800,  subd.    (j). 

will  be  upheld  in  construction,  §  215. 

rule  of,  whether  controlled  by  usage,  §§  249,  250. 

condition  conflicting  with  settled  rule  of:   waiver  of  proofs  of  loss:   agent, 
§  579. 

general   rule    of:    where    mode    prescribed    by    charter    difi'ers    from:    bene- 
ficiaries, §  745. 

affording  no  adequate  remedy:  equity  may  rescind  or  cancel,  §  1074. 

liens  created  by  operation  of:    alienation,  §  2257. 

is  part  of  contract,  §  2506. 

contract  violating  prohibitory  or  positive  law,  void,   §   2506. 

deatli  in  violation  of,  §§  2606-2610. 

violation  of:  employer's  liability  policy,  §§  2632b,  2632c. 

violation  of:    automobiles:   excepted  risks,  §  2633a. 

death  in  violation  of:   proximate  cause,  §  2833. 

of  place  of  termination  of  adventure:  adjustment:  general  average.  §  3464. 

adequate  remedy  at:  equity,  §§  3508,  3528-3530 

of  the  case,  §  3721. 

See  Action;  Court;  Jurisdiction;  Prize  Law:  Statute. 
LAWFUL:    insurable  interest  must  lx>,   §  893. 
"LAWFUL  HEIRS"  as  beneficiaries,  §   783. 
LAW  MERCHANT,   §   i. 
LAWS  of  state — benevolent  and  fraternal  organization  subject  to,  §252. 

of  belligerent   nations:    how  far  binding,   §  287. 

of  United  States  or  states:  by-laws  must  not  be  contrary  to,  §  373. 

of    lodge,    self-e.xecuting:    suspension    member,    §    407. 
LAWS  OF   PLACE,   representations   as  to   medical  attendance.   §   2070. 

entire   or   severable   contracts,   §    1931,   suM.    (c). 
LAZAIM.  ITO,  goods  dejjosited  in:    marine  risk  ends,  §   15li5. 

if  usual   place  of   landing  goods,   risk  ends   on   landing,    §    1589. 
LEAK,   cau.sed   bv  collision:    repaired   but    thereafter    run    aground:    |)roximate 

cause,    §    2833. 
LEAKAGE,    of    automatic    fire   extinguishers    resulting    from    earth(|uakes,    cy- 
clones, etc.,   §   2634a. 

automatic  sprinkler  system,  §  2739a. 
LEAKA(iE  AND  BREAKAGE:   "ordinary"  and  "extraordinary"  distinguished: 
marine,   §  2780a. 

marine  risk,  §  2789. 
LEAKA(;E,  0RDINA15V   OR  EXTRAORDINARY:    exc«'pted   ri-^k:    marine,   4;§ 
2719,  2780a. 
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LEAK  IN  VESSEL:    proximate  cause,   §   283:5. 

LEASED   GROUND.   ImiUling  on:    warranty  of   title,    §   2044. 

LEASEHOLD— interest:   warranty,  §  2044. 

LKDGERS  OF    ASSl^UED:    evidence  of  value,    §   ;^76n. 

LEGACY,  purchaser  of,  lite  risk:    insurable  interest   of,   S  f^^S. 

LEGAL  Ct)MrA\lES.  contracts  by:    lex  loci,   §  231c. 

"LEGAL  HEIUS"  as  beneliciaries."§   783. 

or   representatives   as   beneficiaries,   §   788a. 
LEGALITY,  warranty  of:    marine  risk.     Appdx.  C,  sec.  41. 
LEGAL  LlABII.rrv"  FOR    DAMAGE.     See  Employers'   Liability. 
LEGAL    OR    EgirrA15LE    TITLE:    insurable    interest,    S    S0«. 
LEGAL  PRINCIPLES  of  marine  insurance  applicable  to  all  insurances,  §  i. 

exceptions  to  above,  §   i. 
"LEGAL   REPRESENTATIVES"   as   lieneficiaries,    §§    78«,    7C3. 

notice  and  proofs  of  death,  §  3280,  subd.    (e). 
LEGATEE,   executor   and   holder    of   policy   as   collateral:    joinder   of   parties, 

§   31)45. 
LEGISLATION   concerning   insurance   companies,    §§    327-333b. 

See   Statute. 
LEGISLATLTIE — power  of:   standard  policy:  constitutional  law,  §  176a. 
LEGS,  loss  of  one  or  both:   war  risk  insurance.     Appdx.   A. 
LENDER'S  insurable   interest  in   bottomry  or   respondentia,   §   1018. 
LESSEE — purchaser  from:    insural)le  interest  of,  §  962. 

and  sublessee:    insurable  interest,  §  961. 

insurable    interest.    §    061a. 

of  sub-tenant:   insurance  against  loss  of  rent:   wager  policy,  §  961b. 

profits  of:   loss  of,  §  2807. 

insurance  by,  liability  of  lessor:   subrogation:   defense,  §  3573a. 

or  his   assignee  against  insurer :    parties  to  action,   §   36581. 
LESSOR:  covenant  with  to  insure,  §  23. 

insurable   interest,   §   960. 

released  from  liability  for  loss:    subrogation,  §   3541. 

insurance  by :    right  to  proceeds,   §   3573. 

liability  of,   insurance  by  lessee:    subrogation,   §   3573a. 
LETTER  OF  MARQUE:  description,  §  1771. 

on  board,   whether   need   be   disclosed,    §    1833. 

cruising   and   making   prizes:    deviation,    §    2435. 

See  Cliange  of  Voyage,  Deviation,  and  Liberty  Clauses. 
LETTERS,  notice  of  registered  letter,  when  insured  not  put  on  inquiry:   can- 
cellation, §  1669b. 

containing  account  of  loss;  marine,  proof  of  loss,  §  3270. 

showing  waiver  of  proofs  of  loss,   §   3392. 

evidence   of   receipt  of   proofs   of   loss,   §   3765. 

e\adence,   §    3825. 

See  Mail. 
LETTERS  OF   ADMINISTRATION:    evidence,   §  3772. 
"LEVIED  ON":   effect  as  to  alienation,  §  2277. 
LE\'Y:   on  goods:   owner's  insurable  interest,  §  956. 

oilieer  making:    insurable  interest  of,  §  959. 
LE\\'U  purpose,  house  of  ill-fame,  §  2105. 
LI']X  LOCI — application  to  agent  in  one  stale,  j)olicy  issued  in  another,  §  35. 

contract  stipulation:   statute  as  to  representations,  etc.,  §  1916,  subd.    (d). 

of  termination  of  adventure  governs  adjustment,  general  average,  §  3464. 

construction.     See  Construction   of   Policy. 
LEX    LOCI   CONTRACTUS:    construction,    §§    225,   226,   227. 

mutual  benefit  society,  §  228. 

assignment,   §   232. 

general  average:  adjustment,  §  3464. 

See  Place   of  Contract. 
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LIABILITY  whether  employer's  liabilitv  contract  of,  or  of  indemnity,  §§  Zln- 
27c. 

of  reinsurer:    insolvency,  §  117. 

of   reinsurer    to    insurer,    §    117 

limited  to  "actual  cash  value  of  insured  property  at  time  of  any  loss  or 
damage"':    reinsurance,  note,  §  119. 

of   reinsurer,    §    131. 

of  reinsurer — agreements  affecting,  §  132. 

of   reinsurer:    pro  rata  clause,   §   133. 

of   reinsurer— compromise — insolvency   of    insurer,    ^    134. 

of   owners    and    members:    shipping   clubs    or    ass(KMations,    §    178. 

of  underwriters  on  Lloyd's  policy:  when  joint,  when  severable,  note,  §  33,"). 

limited  as  to  premiums  and  assessments:  mutual,  etc.,  companies  or  socie- 
ties, §  350e. 

of  agent:   obligation  to  go  outside  particular  place  to  effect  polic}%  §  669. 

of  agent  for  loss  when  directed  to  insure,  §   669, 

of  agent  ordered  to  insure  when  he  departs  from  usage  or  usual  form  of 
policy,  §  671. 

of  agent  to  insure :   neglect  to  advance  premium,  i^  672.  . 

of  agent :  duty  to  settle  loss,  §  676. 

of   agent:    payment   of   loss,    §    677. 

of  agent — generally,   §  678. 

liability  to   insured  of   agent   inducing   insurance   in   insolvent,   imlicensed 
nonadmitted  company:    statute  of  frauds:    defenses,   §  679a. 

liability  of  agent  for  subagent's  acts  or  of  broker  for  agent's  acts,  §  678b. 

neglect   of   agent    to   effect   valid   policy,    §    679. 

statutory  liability  to  insure,  of  agent  for  procuring  insurance  in  unauthor- 
ized company:   defenses,  §  679b. 

of  voluntary   or   gratuitous   agent,    §    680.  • 

of   agent   for   the   premium,    §   681, 

of  agent  for  concealment,   §  682. 

of  otticers  of  insurer,  §  683, 

of    insurer    for    agent's    frauds,    etc.,    §    684. 

of  agent  in  New  York:  statute,  note,  §  713. 

of  administrator  to  surviving  child  as  beneficiary,   §  798. 

of  railroad  for  fires,  note,  §  898. 

to  others:   persons  intrusted  with  safe-keeping  or  care  of  property:   insur- 
able interest,   §  898. 

to  others:    railroad  companies:    insurable  interest,   §   898. 

of  tliird  party  for  payment  of  premium,  §  1148. 

of  agent  or  lu'oker  for  premium,  §   1150. 

of    purchaser    of   mortgaged    premises   for    previouslv    advanced    premiums, 
§    1162. 

for  premiums  after  forfeiture,  S  1169. 

on    premium,    etc.,    notes:    validity    of    provisions    as    to,    §    1220. 

on    prcmiiim,  etc.,   notes:    generally,    5;    1222. 

when  al)solute  on  note,  when  not,  5j  1223. 

on  ncte  for  losses  prior  to  membersliip,  §  1224. 

on    note:    when    it   continues   until    policv    surrendered    and    all    a^scssnuiits 
jmid.  S  122.5. 

on  luite  after  termination  of  contiact  and  surrender  of  ixdicy,  jj  1226. 

on  note  after  loss,  s  1228 

on  note  incurred  l)v  default  in   payment  assessment.  Sj  1230. 

on  note  in  case  of  insolvency,   5;   1231. 

for  assessment:   agreement  contrary  to  statute,  f;    12.')."). 

for   assessment    after    loss,    forfeiture    or    suspcn.sion,    S    12.')6. 

for  assessment:    prior  and   sul)sc(|uent    losses,   §    12r)(). 

for  assessment  upon  cancellalioii,  suirender,  witlidrawal.  •:;  1268. 

of  members  for  assessments  on   pedicles  to   nonmeiubers,   ij    1271. 

for  assessment  does  not  exist  where  "duplicate"  policy  fraudulently  issued, 
§    1304. 
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LIABILITY     cuiitimuHl. 

for  los^^  in  case  of  cmbarijo,  §  1484. 

on  premium   note  by  nejilect  to  liavf  ^xjlicy  CJvnceUHi,  §   1644. 

of  members,  payment  of  on  willidiawal,   ij   1G50. 

effeet  of  eaiK-eiation  upon.  Ji  KiSOa. 

conditions  limiting  liability  damages,  §S  244(1,  2713,  271S,  .'5460,  3462. 

of   warehouseman   under  agreement  with   carrier   to   insure,   §   2750. 

of  insurer  contingent:  carrier:  construction,  §  2757. 

of  insurer  for  eoinersion  of  property,  §  27i38. 

limited  or  exiepted:    strikes:    contract   guaranty,   §   2766,  subd.    (ii-7). 

eMeiit  of:  guaranty  insurance,  §  277G,  subds.  (aa)-(cc). 

limitation  of  in  rider  to  credit  guaranty  bond  as  to   losses  occurring   in 

specified  time,  §  2786,  subd.   (h). 
when   attaches  or   right  of  action  accrues   against   assurer,   §   2800,   subd. 

(g)- 
effect  of  assurer's   insolvency  or  assignment   upon    its   liability,   also  upon 

time  limitation  for  suing:    credit  guaranty,   §  2786,   subd.    (m). 
indemnity  against  and  against  loss  or  damages  distinguished:    employer's 

liability,  S"  2800,  subds.    (n)-(s). 
contingent  for  injuries  to  persons  not  emijloyees,  §  2803,  subd.    (a). 
of  insurer  under  sue  and  labor   clause,   §   2818. 
of  warehousemen,   §  2823. 

of  assignee  of  owner  for  freight  money,  §  2920. 

of  several  underwriters  for  repairs  is  separate  and  not  as  partners,  §  3055. 
limited:   measure  of  damages,  §§   3460,  3461. 
release  of  stockholders  in  violation  of  creditor's  rights,  §  3594. 
of   insolvent   insurers,   when   fixed,    §   3505. 

See  Contribution:  Damages, 
war  risk  insurance:  aggregate  payments  limited  or  restricted.     Appdx.  A. 
to   third   parties:    Marine   Insurance   Act.     Appdx.   C,   sec.   74. 
or  reinsurer.     See  Reinsurance :    Reinsurer. 
LIABILITY   POLICIES   are   accident   insurance,    §    8. 
LIBEL:   payment  after,  of  loss  of  cargo:    subrogation,   §   3538, 

and  slander  of  agent  or  insurer:   privileged  communications   of  president 
of   association,   §   683b. 
LIBELLAXT:   insurer  joined  as  colibellant,  §  3644. 

LIBERTY  CLAUSES — power  of  commissioner  to  grant  or  revoke  is  niinisteiial, 
§    327. 
foreign  companj^ :   revocation  of :    anti-compact  laws,   §   329. 
Lloyd's,  right  of  to,  §§  335b-3511. 

agent  foreign  company  acting  without  action  against,  §  713. 
when   agent's   rights   may   not   be   abridged   though    acting   for   unlicensed 

company,    §    714. 
liquor  sold  without  unlawful  use  of  premises,   §  2536. 
privilege  to  tax  license:   stock  not  exceeding  certain  amount  illegal  busi- 
ness, §  2536. 
defined:   authority  conferred  thereby:   illegal  trade,  §  2570. 
by  what  authority  granted,  §  2571. 
insurance  on :    what  is  a   loss,   §   2734. 

See  Cliange  of  Vovage. 
"LIBERTY  TO  RUN  BLOCKADE"— §  2142a.' 
LICENSE :  mandamus  to  compel  license  to  issue,  note,  §  7a. 
legislation:    requirements   as   to,    §§    327,   328. 
legality  and  construction  of,  note,  §  2571. 

by  state  refused:  forming  new  company  and  using  endowment  fund,  §  3598. 
LICENSE  TAX  OR  FEE  need  not  be  equal  and  uniform,  §  327. 
payment  of,   §   327. 

See  Statutes. 
LICENSE  TO  TRADE,  war,  §  293. 

is  subject  of  insurance:   alien  enemy,  §  308. 
cannot  operate  retroactively:  return  of  premium,  S  1405. 
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LIE   IN  SAFETY.     See  Sliip. 

LIEX:    of  agert  and   liroker:    when   it  attaches  and  what  it  covers,  §   690. 

of  agent:    assignment   of  policy,   §    091. 

of  suljagent  or  broker,  §  692. 

of  agent :   haw  U)st  or  waived,  g  0!)3. 

of   agent:    revival   of,   §    094. 

advances  to  agent  or  sub-agent,  §  C94a. 

equitable,  of  wife:    policy  as  security,  §  812. 

of  assignee  on   paid-up  policy,   §   842. 

for  advances:  insurable  interest,  §  997. 

insurable  interest,  §  1001. 

of  ship-owner  in  sj^ecial  cargo:  insurable  interest  of,  §  1005. 

seamen  have  a.  for  wages  earned,  note,  §  1022. 
-  for  premium,  §§  1131,  1132. 

wife  has  equitable  lien  on  premiums  or  assessments  advanced,  §  1148. 

on  policy:   third  party  paying  premium,  §  1148. 

on  policy  moneys,  when  may  be  created  by  payment  of  premiums,  §  1149. 

on  premiumi  notes  and  funds,  §   1221. 

judgment,  warranty,  disclosure,  §  2019. 

for  purchase  money:   encumbrance,  §  2020. 

of  former  policy,  nondisclosure  of,  §  2020. 

judgment:  encumbrance,  §  2020. 

mechanic's  lien :  encumbrance,  §  2020. 

mortgagee  of  ship:  warranty,  §  2020. 

for  taxes:   encumbrance:   warranty,  §  2021. 

omission  to  state  not  breach  of  warranty,  §  2045. 

created  by  operation  of  law:   alienation,  §  2257. 

of  creditor  holding  as  collateral,  §  2324. 

guaranty  against  unmarketableness  of  mortgage  by  reason  of,  §  2794. 

on  vessel:   expenses  under  rescue  clause,  §  2818. 

of  ship-owner  on  cargo  for  freight,  §  2920. 

no  claim   against  cargo  owners  by  way  of:    freight,   §   2922. 

abandonment,  §  2980. 

for  repairs,  etc.:  bottomry,  §  3060. 

of  bottomry  and  prior  mortgage:    priority,  note,  §   3119. 

of   cargo   owner   on    sliip:    general   average,    §    3441. 

of  master  on  cargo  till  average  paid,  §  3443. 

mortgagee  on   insurance  money,   §   3523. 

on  funds  where  check  given  before  insolvency,  §  3597. 

of  vendor  reserved :  sale  by  owner :  right  of  subrogation,  §  3558a. 

See  Bottomrj-;  Equitable  Lien;  ^laritime  Lien;  ^Mechanic's  Lien. 
LIEX  CREDITOR  no  light  to  lienofits  of  policy  written  for  mortgagor,  §  23. 
LIEX  HOLDER,  policy  pavable  to:   when  insurei-  not  entitled  to  subrogation, 

§   3568b. 
LIENOR  on  ship:  abandonment,  §  2902. 

LIFE:    prepayment   premium   or   delivery   during   lifetime   or   good   healtli    of 
assured:    condition   precedent,    §§   97a,   97b. 

construction:    whether   same   rules  govern   as    in    marine   and    liic   policies, 
§   206. 

expectation  of  continuance  of:   insurable  interest,   §§   897,  899. 

time  when  insurable  interest  must  exist,   §  901. 

saving  of,  justifies  deviation,   §  2417. 

deviation  to  ."-ave,  §  2425. 

death  in  attenij^t  to  save,  §  2024b. 

loss   of   by   explosion:    recovery   back   of   money   paid   therefor   bv   assured, 
§  280L 

war  risk  insurance  against  loss  of,  of  master's  officers  and  crews.    Appdx.  A. 
See   Annuities. 
LIFE  AND  ANNUITY  TABLE  evidence,  §  3797. 

LIFE  ANNUITY:   insurance  contract:   non-necessity  of  seal,  §  180a. 

See  Annuity. 
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LIFE  COMPANIES  right  to  traiisiut   Imsiiiess   on   i-o Dpi'iativc  or   assessment 

plan,  i^  viiia. 
IJKK    INSTKANC  E  not  a  eontvact  of   indt'iiniity,   note,   §   i. 

oriiiin  of,  §  vii. 

f(  iinerlv   invalid   in    France.    J;    vii. 

detined.'  §   7. 

covers  eattle  insurance,   g  8. 

when  resembles  accident   insurance,   §  8. 

when  not    included   in  accident    insurance,  note,   §  8. 

on  co-operative  or  assessment  plan:    statutes,   note,  S  ^^ 

as  to  ditlerent  kinds  of  insurance  other  than  authorized,  note,  §  9a. 

not  contract  of  indemnity,  §§  25,  26. 

governed  in  same  respects  by  ditlerent  rule  from  that  in  marine  and  fire 
policies,  note,   §   2(5. 

parol  contracts,  §  31a. 

alien  enemies,  §  288. 

when  co-partnership  agreement  is,  §  33Gc. 

burial  or  funeral  benetit   insurance  is,   §   336d. 

whether   annuities   are,   §   336e. 

to  what  extent  tontine   insurance   is,    §   336g. 

whether  contract  one  of  loan  or  of,  §  337. 

other  instances  of  what  is  and   is  not,  §   337a. 

whether  policy  life  or  accident,  §  337b. 

companies:   limitation  of  expenses  of,  by  statute:   not  retroactive:   agents, 
§   6!t7i. 

time  when  insurable  interest  must  exist,  §  901. 

entirety,  §  1102. 

a  valid  contract,   §  2509. 

See    Asessment     Insurance;     Assessment     Plan;     Co-operative    Insurance; 
Co-operative  Plan  and  Titles  throughout  this  index. 
LIFE   INSURED:    insurable  interest  distinguished   from,   §   890. 
LIFE  INTEREST  OF  WIDOW  in  house  as  affecting  rebuilding,  etc.,  §  317L 
LIFE  POLICY:  death  before  issuance  of:  no  contract,  §  70. 

beneficiary's   interest  vested,   §   730. 

right  of  insured  to  dispose  of  same  by  will,  §  736. 

cannot  be  surrendered  without  beneficiary's  consent,  §  853. 

creditor's  rights,   §   858. 

surrender  of  dependent  on  beneficiary's  consent,   §   1651. 

assignee!  parties,  §  3616. 

See  Policy. 
LIFE  RISK:   where  time  to  which  warranty  relates  indefinite,   §   1968. 

liability   limited   after   one   year :    damages,    §    3462. 

See  Risks  and  Losses,  and  other  Titles  throughout  this  index. 
LIFE  TENANT— right  to  change  beneficiary  under,  §  740. 

assignee   of,    in    life    of:    insurable    interest,    §    964a. 

infant  life  tenant:  premium  paid  out  of  income  of  rent,  §  1144a. 

obligation  of  to  use  proceeds  of  in  insurance  in  rebuilding,  note,  §  3151. 

See  Tenant. 
LIGHTENING  SHIP  to  refloat,  expenses  of:  general  average,  §  3425. 
LIGHTER  HIRE:   refloating  ship:   general  average,  §  3425. 
LIGHTERS,  used  to  land  goods:  usage,  §  258. 

risk  of  while  waiting  for  transshipment:    "safely  landed":    §   1567. 

goods  in  transit  on:  when  covered,  §  1567. 

or  launches,   usage  to   land  goods   in,   duration   of   risk,   §    1589. 

landing  of  goods  in:   continuance  of  risk,  §  1591. 

consignees  or  owners  taking  charge  of  goods  in :   end  of  risk,  §  1599. 

employment  of  or  insurance  of:   when  expense  not  recoverable:   freight,  § 
1618. 

for  transporting:   seaworthiness,  §  2161. 
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LIGHTERS— continued. 

loading  cargo  from:   collision,  §  2751,  note. 

cattle  put  on,  to  be  landed,  §  2798. 

excepted  from  limited  liability  of  ship-owners,  §  2815,  note. 

goods  put  in  from  stranded  vessel:   general  average,  §  3441, 

goods  put  into:   general  average,  §  3442. 
LIGHTENING:   electricity:   fire,  §  27(il. 

per  se  is  not  fire,  §  2779. 

whether   loss   by  fire,   §   2790. 
LIGHTNING    INSURANCE    statutes,    §    6. 

See  Statutes. 
LIGHTNING  POLICY:  death  of  cattle:  certificate  of  veterinary  surgeon,  §  3314. 
LIGHTNING  RISK  may  cover  loss  by  tornado,  §  2825. 
LIGHTS — misrepresentations,  §  2067. 

for   vessel:    seaworthiness,  note,    §   21.60. 

specially  prohibited  articles,  §  2203. 

of  vessel:   collision,  note,  §  2751. 

"war  risks,   French  conditions,   including  extinction   of   lights":    insurance 
of  vessel,  §  2833. 
LIMITATION,  of  amount  at  risk,  powers  of  mutual,  etc.,  companies,  §  350b. 
LIMITATION  CLAUSES — '"actual  value  of  the  insured  property  at  the  time  of 
any  loss  or  damage":    reinsurance,  note,   §   119.  ^ 

forbidding  assignment   valid,    §   2324. 

when  time  limitation  commences  to  run,  §§  3188,  3189.  3190,   3191,  3192. 

contrary  to  statute,  §  3224. 

time  for   furnishing  proofs   of   loss,    §    3275. 

time  for  furnishing   notice,  etc.,  of  death,   §§   3277,   3278. 

time  for  furnishing  notice  and  proofs  of  loss,  §§  3280,  3281,  3282. 

when  time  commences  to  run :  notice  of  injvu-y  or  death,  §§  3283,  3284. 

time  for  furnisliing  proofs  of  loss:    waiver,  SS  336(),  33(57. 

proofs  of  loss:   death  of  insured  without  beneficiary's  knowledge,   §   3372. 

delay  in  furnishing  proofs  of  loss,  §  3381. 

lial)ility:   measure  of  damages,  §§  3460-3462. 
LIMITATION   CLAUSES   AFFECTING   ACTIONS— limitation   of   action:    con- 
dition controls  statute,  note.  §  163. 

time  limitation  for  suing:   by-laws,  alteration,  change,  etc..  of,  §  379i. 

time  limit  for  suing:   waiver,  §  602. 

fidelity   guaranty,  J^    2766,   subd.    (z). 

when   agreement   to   await   result  of   bankruptcy   proceedings   abrogates    or 
waives  contractual  limitation  of  time  for  suing,  §  2786,  subds.    (k)-(m). 

stipulations  as  to  the  time  of  bringing  suit:   construction  of.  when   valid, 
§   3181. 

provision  making  loss  payable  after  certain  number  of  days,   g  3182. 

waiver  of  limitation  may  be  by  agent,  §  3183. 

time  limit  for  suing  afi'ected  by  statute,   §§  3184,   3210. 

wlieii  limitation  as  to  time  of  l)ringing  suit  may  be  void,   §  3184. 

I)rovision   making   time   dependent  on   act  of    insurer,    J?    3185. 

wbcn  time  of  limitation  commences  to  run:   life — mutual  benefit,  §  3186. 

when  action  is  deemed  to  Ijc  commenced,  g  3187. 

limitation  to  certain  time  after  the  loss  shall  occur,   g  3188. 

"after    tbe    happening    of    tiie    death    on    account    of    which    the    action    is 
brought,"    g    3189. 

within  a  certain  lime  "after  the  fire,"   §   3190. 

after  the  loss  "shall  have  become  due,"  g   3191. 

"on(!  year  fri^ii  the  time  of  tiie  alhged  injury,"  §  3192. 

"unless  pri)s('cuted  within  one  year  from  the  date  of  the  loss,"  §  •1193. 

effect  of  stii»ulation  in  contract  limiting  action  to  particular  forum,  §  3194. 

effect  of  piovision  in  charter  limiting  action  to  particular  forum,  §  3195. 

limitation  runs  against  infant  beneficiaries,  5)  3196. 

executors'  and  administrators"  rights,  tj  319(). 

effect  of  limitation  on  action  to  recover  back  premiums,  §  3197. 
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I.IMII'A  TIOX  CLAUSES,  ETC.— contimiod. 

liinitation  does  not  bar  action  against  compan}'  for  fraud,  §  ;]198. 

mistaUt'  in  date  of  policy  no  excuse,   §   .3199. 

plaintiM's  prosecution   for  arson  no  excuse,  §   3200. 

\ali(lity  of  charter  provision  limiting  time  for  issuing  execution,  i,<  ;{201. 

wiiere  last  day  of  time  limited  falls  on  Sunday,  §  3202. 

elVect  of  garnishment  proceedings,  §  3203. 

dismissal  of  suit  hrouglit  Iwfore  expiration  of  time  and  bringing  of  another 

suit  after  expiration  of  period  limited,  §  3204. 
same  subject:    exceptions  in  statutes  of  limitation   not  applicable,   §  3205. 
ell'ect  of  attempt  to  sue   in   foreign   court  having  no  jurisdiction,   §   3206. 
waiver  by  acts  of  insurer:   negotiations  for  adjustment,  §  3207. 
provision  that  if  adjustment  not  satisfactory  suit  must  be  brought  within 

certain  time:   effect  of  adjustment,  §  3208. 
request   for   further   proof  waives  limitation  as  to  time   of   bringing  suit, 

§  3209. 
efTect  of  waiver  of  proof  where  policy  provides  that  no  suit  can  be  brought 

until  certain  number  of  days  after  proofs  furnished,  §  3210. 
denial  of   liability  waives  provision   that  suit  cannot  be  brought   until   a 

certain  time,  §'3211. 
denial  of  liability  does  notwaive  bringing  suit  within  specified  time,  §  3212. 
effect  of  injunction  preventing  payment  and  receipt  of  money,  §  3213. 
where  impossible  to  comply  with  provision  on  account  of  war,  §  3214. 
where  suit  commenced  in  time  but  summons  cannot  be  served:  absence  of 

defendant,   §  3215. 
payment  to  mortgagee  of  his  amount  of  loss  no  waiver  of  limitation  as  to 

mortgagor,   §  3216. 
eff'ect  of  clause  where  company  in.iolvent,  §  3217. 
substitution   new   party   plaintiff   or   defendant   after   expiration   of   time, 

§   3218. 
where  insurer  agrees  to  transfer  of  action  to  another  court:  waiver,  §  3219. 
what  will  excuse  failure  to  comply  with  limitations:  other  instances,  §  3220. 
when   failure  to  comply   with  limitation   is   not  excused:    cases  generally 

§  3221. 
effect  of  amended  modified  judgment  in  Federal  Court  of  action  brought 

in  state  court:    right  of   action   not  saved,   §   3221. 
bill  for  reformation  of  jiolicy,  §  3222. 
breach  of  condition  is  matter  of  defense:   excuses  for  noncompliance  need 

not  be  pleaded,  §  3223. 
time  limit  for  suing:  when  statute  commences  to  run,  §  3224. 
time  limit  for  suing:   cause  of  action  arising  in   another  state,   §   3224. 
time  limit   for   suing:    when   none   specified,   §   3224. 
where  time  for  bringing  action  is  controlled  by  statute,  §  3224. 
when  time  for   suing  commences  to  run:    award,   §   3254. 
time  limit  for   suing:    arbitration,    §   3254. 
commencement   of    action :    award,    §    3254 
time  limit  for  suing:    waiver  by  offer  to   pay,   §   3387. 
time  limit  for  suing:   pleading,  §  3C77. 

war  risk  insurance:   time  limit  for  presenting  claim.     Appdx     \ 
LIMITATION  OF  LIABILITY  to  two-thirds  value:   ultra  vires,  §  35. 

damages,    §§    2496,   2713,   2718,    3460-3462. 
LIMITATIONS,  as  to  payments  under  Assurance  Company  Act  1909   of  Entr- 

land,    §   7b. 
implied    are   controlled    by    usage,    §    254. 

See  Statute  of  Frauds;  Statute  of  Limitations. 
LIQL'OR:  by-laws  prohibiting  use  of:  change  of,  §  379f. 
prohibited  articles,   §   2204. 

sold    without    license:    unlawful    use    of    premises,    §    2536. 
death  from  use  of  intoxicating:   excepted  risk,   §   2612. 
See  Alcoholic  Stimulants. 
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LIQUOR  BUSINESS,  by-laws  prohibiting  engaging  in,  etc.,   §  379e. 

engaging  in:  prohibited  occupation,  §  2236b. 
LITIGATION  as  an  excuse  for  dehiy  in  levying  assessments,  §  1300. 

pending,  nondisclosure  of,  §  2025.  , 

LIVER  AFFECTION,  statements  as  to,  §  2010. 
LIVE  STOCK  insurance,  cattle  insurance,  §  va. 

insurance:    domestic  animals:    statutes  as  to,  §  x. 

when  included  in  accident  insurance,  §  8. 

insurance,  rule  of  construction  in  favor  of  assured,  §  221b. 

or  cattle   insurance,  held  life   insurance,   §   337a. 

association:   applicability  of  insurance  laws,  §  344k. 

horse   bought   after   policy   effected:    risk   attaches,    §    901, 

marine  risk,  §  1741. 

locality,  §  1744. 

location  of,  §  1747. 

representations,  etc.:  location,  g  2068. 

insured  as  "farm  property,"  §  2080. 

warranted  free  from  mortality  and  jettison,  §  2674. 

slaves,  §  2791. 

beating  mare  till  it  dies,  §  2851. 

notice  of  sickness  by  telegram,  §  3335b. 

sue  and  labor  clause:  expenses  incurred  to  prevent  mortality,  §  3443. 

evidence,  §  3795. 

to   be    specifically    insured    in    absence   of   usage,   under   Marine   Ins.   Act, 
Appdx.  C,  Sched.  I.  sec.  17. 

See  Animals;  Cattle. 
LLOYDS:   identity  with  insurance,  §  iv. 

origin  of  name,  §§  iv,  iva. 

"agents":     '"books":     "lists":     "news":     "registrj'":     "signal    station    act," 
note,  §  iva. 

in  United  States:   history  of.  §  ivc. 

I'nited  States  Lloyds  when  liable  for  failure  to  furnish  report  to  board  of 
lire  underwriters,  note,  §  via. 

statutes  as  to,  §  ». 

powers:   reinsurance,  §  115b. 

reinsurance:   relations  between  parties,  §  117. 

reinsurance:    insurable   interest:    wager,   §§   118a,    13  8b. 

reinsurance:  riglits  of  member.  §  135c. 

reinsurance:  suit  by  member,  g  135c. 

policy  defined,  note,  §  145. 

policy,  marine:  valuation  clause,  note,  §  159. 

execution  of  policy,  §  178. 

policy  rule  of  construction  in  favor  of  assured,  §  221b. 

particular  or  local  usage  controlling  rule  of  law,  and  note,  §  250. 

usage  at  as  to  adjustment,  §  250. 

agents  of,  §§  3;35a,  et  seq. 

attorneys  in  face  of,  §§  335a-3351. 

not  joint  stock   companies,  §   335a. 

as   partnership,    g   3.35a. 

English  and  American  Lloyds  compared,  §  335a. 

plans  of  insurance,  335a. 

fund  as  trust  fund,  335a. 

riglit  to  be   insurer,   §§   335a-3351. 

restrictions  on  insurance  by,  §§  335b-335l. 

constitutional  rights  of,  ^i   .335b  et  seq. 

right   to   be   licensed,    gg   335b-3351. 

statutes  as   to,   §§   335b-3:i.")l. 

((uo  warranto   to  oust,    g   .■]3.')j. 

mandamus  to  compel  issuance  of  license,  note,  §  3351. 

ai'tions  l)y,  note,  §   33.")1. 

parties  to  actions  by,  note,   §   3351. 
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LLOYDS— font  inued. 

policy:   liability  of  inulerw liters,  joint  or  several,  note,  §  3351. 

ajieiit  of.  who  assists,  not  guilty  ol'  oll'ense,  note,  §  3351. 

jvirisdit'tion.  ni)to.  J?  3351. 

ooiulitions  as  service  of  notice  and  i)roofs  on  attorney  in  fact,  note,  §  3351. 

advances  under  jmlicy  at:   insurable  interest,  §  997. 

lists,  contents  of,  how  far  binding  on  underwriter,  §§  1810,  1811. 

form  of  menioranduni  clause,  {?  209(i. 

banker's  policy:   lost  through  forged  bills,  §  2740a. 

customs:   deck  load,  §  3419,  note. 

customs:  general  average:   voluntary  stranding,  §  3423,  note. 

and  intiividual  underwriters:  right  of  action  and  recovery,  §  3485a. 

custom   of:    rules   of  practice   of  association   of  average   adjusters,   Aiipdx. 
D,  §  II. 

See  Parties. 
LOADING  at  specified  port,  continuance  of  risk,  §  1533. 

port  of,  what  constitues  such  port  under  risk  ''at  and  from,"  §S  1578,  1579. 

from    the    loading   thereof    marine    insurance    act   of   England,    190(),    note, 
§§  1576,  1578. 

elsewhere  than  "at"  designated  jilace  may  be  justified,  §  1580. 

aboard  ship  "at"  j)ort  or  ports:  attachment  risk,  §  1586. 

vessel:   risk  on  freight  will  only  attach  from,  when  so  stipulated,  §  1608. 

risk  on  freight  will  attach  only  on  goods  laden  when  no  contract  for  goods 
exists,  §  1609. 

vessel  fitted  at  place  of,  to  receive  contracts  for  cargo:   risk  on  chartered 
freight,  §  1623. 

true  port  of,  should  be  disclosed,  §  1834.  " 

more  than  "registered  tonnage"  of  ship:   warranty,  §  1949. 

warrantv   that   ship   shall    not   load   more    than    her    "registered   tonnage," 
§  1949. 

warranty  "not  to  load  more  than  her  regular  tonnage,"  §  2066. 

completed  at  different  ports:   deviation,  §  2380. 

cargo  from  lighter:    collision,  §  2751,  note. 

at  specified  island:  risk  suspended  while,  §  2681a.     • 

"from    the    loading  thereof"   construed   under   Marine   Ins.   Act,   Appdx.   C, 
Sched.  I,  sec.  4. 

See   Laden    or   to   be    Laden;    Reloading;    Unloading. 
LOAN:  on  bottomry  of  ancient  date,  note,  §  iii. 

policy  pledged  for:    collateral  note:    capital  stock  note:   lex  loci,   §  231j. 

whether  contract  one  of,  or  of  life  insurance,  §  337. 

guaranty  to  repay,  is  insurance,  §  339e. 

agent's  power  to  negotiate  renewal  of  loan,  §  465. 

of  company:    deduction  from  insurance  money  due  wife,  §  844.  ' 

invalid  contracts:   surrender  value:   paid-up  policies,  §  1178b. 

effected  where  agent  advances  premium  and  takes  note,  §  1202e. 

right  to.  after  nonpayment  of  premium  note,  §  1213a. 

obtained  by  forgery:  pledge  of  policy:   power  of  attorney:   set-off,  §  2337£-. 

whether  money  advanced  is  a  loan  and  repayable  oi'  a  payment  by  insurer; 
leceipt:  subrogation,  §  3555a. 
LOCAL  AGENT.     See  Agent. 
LOCALITY:  limitation  of  risk  to  particular  locality — reinsurance,  §  123. 

important  in  fire  risks,  §  1742. 

See  Description. 
LOCAL  LODGE.     See  Lodge. 
LOCATION,  notice  of:  risks  not  separate:  reinsurance,  §  127a. 

personal  property:   misdescription  by  agent,  §  473. 

of  building:   warranty,  §  1966. 

whether  a   warranty,  g  2068. 

warranty  as  to  other  buildings — remaining  unchanged,  §  2080. 

automatic  sprinkler  system,  §  2739a. 

See  Descrintion. 
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LOCKJAW,  death  from.     See  Tetanus. 

LOCOMOTIVE  ENGINEER  protected  by  general  accident  ticket,  §  2867. 

LOCO-MOTIVES,  fires  from,  §  2598a. 

See  Railroad. 
LOCUS  POEXITEXTI^,  completion  of  contract,  §  62. 

LODGES:   benefit  society  doing  business  through:   whether  insurance  coninany, 
§  345. 

contract  when  complete  without  certificate,  §  53. 

subordinate  lodge— waiver  of  irregularity  in  organization  of  lodge,  §  350. 

subject  to  laws  of  state  and  jurisdiction  of  courts,  §  352. 

effect  of  decision  by  oflicial  body  created  by  constitution  of  order,  §  353. 

contribution  by  subordinate  to  supreme,  §  354. 

power  of  disposal  of  funds,  §  354. 

specific  purpose  of  contribution,  §  354. 

delegation  of  power  by,  §  356. 

subordinate    association    cannot    be    deprived   of    cliarter    without    hearing, 
§  357. 

agency  of  subordinate  lodges,  §  407. 

waiver:   officers  or  agents  of  subordinate  lodges,  §  442a. 

waiver  by  agent  of  local  lodge,  §  543a. 

treasurer  of  local  lodge  may  be  trustee,  §  628. 

custom  of  officers  of  as  afl'ecting  payment  assessments,  §  1278. 

payment  assessment  to  local  lodge,  §  1278. 

subordinate  lodge  may  collect  assessments,  §  1278. 

when  payment  not  necessary  of  assessment  levied  by  grand  lodge,  §  1278. 

where  local  lodge  has  failed  to  remit  dues,  etc.,  to  supreme  lodge,  §  1278. 

death  of  member  during:  assessments,  §  1282. 

waiver  by  subordinate  lodges,  §  1382. 

subordinate  lodge,  §  3310. 

See   Fraternal  Orders,  etc.;    Power. 
LOG  AND  TI:MBER  insurance:  origin,  §  x. 
LOG-BOOK:   evidence:  production  of,  §  3825. 
LOSS:    policy  partly  written  at  time  of:   parol  contract:   binding,  §  31d. 

power  of  equity  to  compel  delivery  of  policy  after  loss:   jjarol  contract: 
compelling  issuance  of  policy  after,  §  38b. 

issuance  of  policy  after,  §  38b. 

before  agent  forwards  risk  and  premium,  §  47. 

too  late  to  reject  application  after.  §  55b. 

before   application   received — agent's  negligence,   §   57. 

risk  rejected  after,  §  59. 

premium  not  paid  till  after  loss:  Avhen  no  contract,  §  70. 

ten(k'r  premium  after:  completion  of  contract,  §  70. 

prior  to  receipt  of  premium  paid  to  agent,  §  73. 

payment  of:  equity:   specific  performance,  §  86. 

agreement  completed  before:  delivery  of  policy  or  certificate,  §  103. 

before  delivery  policy — premium  to  be  paid  before  delivery,  §  103. 

agreement  completed  or  incomplete  before,  §§  103,  104.  104a. 

agreement  incomplete  at  time  of  loss:   delivery  policy,  §  104. 

befoie  date  contract:   ))olicy  retroactive,  §  105. 

insurance  made  after,  §  105. 

botli    parties    knowing   of    when    policy   executed,    §    106. 

concealment  of  when  effecting  policy,  §  107. 

assured'ft  knowledge  before  and  after  risk  attaches,  g  107. 

notice  of  in  daily  pa])er,  §  107. 

(ire  connncnced:   acceptance  thereafter  by  mailing  letter,  §  107. 

nondisclosure  of  after  risk  attaches  and  before  delivery  policy,  §  108. 

if  risk  has  attached  assured  not  obligated  to  notify  assurer  before  delivery 
policy,  §  108. 

before  reinsurance,  ^  11 9a. 

reinsurance  not  retroactive,  §  122a. 

particular  account  of:  reinsurance,  i^  130. 
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LOSS — continued. 

should  bo  total  in  wager  policies,  §  153. 

carjio  being  transnortod  t'loni  shore  to  ship,  §  258. 

before  war,  §  2!)0. 

settled  upon  false  representation  of  agent,  §  514. 

adjustment  of  by  agent— how  far  binding  on  insurer,  §  586. 

l)articular  account — waiver  by  agent,  §  5!Hi. 

agent's  iu)wers  after,  >$  598. 

duty  of  agent  to  settle,  g  ()70. 

payment  of:  duty  and  liability  of  agent  as  to,  §  677. 

paid  by  mistake:  recovery  back  of,  sec.  704. 

paid  by  assurer's  agent:   recovery  back  of,  §  704. 

through  agent  or  broker's  negligence  or  unskilfulness:  amount  of  recovery, 

§  717. 
when  interest  must  exist  at  time  of,  §  901. 
partial  interest  only  remaining  at  time  of,  §  904. 
assignment  after  does  not  defeat  recovery,  §  904. 
after  suspension  of  risk:  payment  of  premium,  §  1116. 
payment  of  overdue  premium  after,  §  1117. 
within  time  extended  for  payment  of  premium  or  days  of  grace,  §§  1118- 

1121. 
liability  on  note  after,  §  1228. 
deduction  of  note  from,  §  1237. 
liability  to  assessment  after,  §  1256. 
member   joining   after   and   before   judgment   against   company   not   liable 

to  assessment,  §  1257. 
payment  after,  of  assessment,  §  1284. 
not  necessary  to  complete  assessment  at  once,  §  1300. 
acceptance  of  premium  after:  custom:  waiver,  §  1374. 
allowance  of  loss  and  adjustment  as  waiver  of  nonpayment  of  premium, 

etc.,  §  1378. 
adjustment,  allowance  and  collecting:  waiver:  forfeiture,  §  1378. 
by  excepted  risk:   premium  returnable,  §  1396. 

obligation  to  pay  where  beneficiary  received  back  assessments,  §  1430. 
termination  of  risk,  §  1450. 
liability  for  in  case  of  embargo,  §  1484. 
when  must  be  incurred  under  time  policy,  §  1493. 
incurred  before  expiration  of  risk,  consequential  expenses,  §  1553. 
expense  for  repairs  as  a  part  of,  §  1553. 
incurred  in  voyage  other  than  that  insured,  risk  on  freight  will  not  attacli, 

§  1613. 
of  freight  as  affected  by  transshipment  of  goods,  §  1617. 
of  freight,  none  where  freight  earned  though  ship  be  abandoned,  §  1617. 
of  freight,  none  though  ship  detained  by  government  and  she  earns  freight 
on  return  voyage,  §  1617. 

imminent,  assurer  cannot  cancel,  §  1662. 

cancellation  and  rescission  after,  §  1663. 

cancellation  after,  in  equity,  §§  1678-1680. 

of  tolls,  on  bridge  rebuilding,  not  recoverable,  §  1760. 

need  not  be  connected  with  representation,  §  1925. 

occurring  prior  to  breach  of  promissory  warranty,  §§  1953-1955. 

stipulation  as  to  preservation  of  property  after:  warranty,  §  1961. 

compliance  with  warranty  before  loss:  breach,  §  1970. 

breach  of  warranty  avoids  though  not  cause  of,  g  1975. 

curing  original  unseaworthiness  before,  §§  2181-2183. 

during  temporary  increase  of  risk,  §  2239. 
■assignment  before,  §  2306. 

amount  of:   who  entitled:  mortgagor  and  mortgagee,  §  2314. 

application  of  money  by  mortgagee,  g  2:^14. 

mortgagor's  acts  after:  assignee's  rights.,  §  2321. 

effect  of  assignment  after,  §  2322. 
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LOSS — continued. 

prior  to  deviation:  insurer  liable,  §§  2371-2373. 

prior  to  deviation:    temporary  deviation,   §§   2371,   2373. 

need  not  be  connected  with  deviation,  §§  2-442,  2443. 

payment  by  insurer  of  more  than  his  sliare:  pro  rata  clause,  §  2495. 

'"American  clause,"  §  2496. 

"shall  only  be  liable  lor  deficiency,"  §  2490. 

basis  of  settlement  made  with  one  of  two  insurers,  g  2498. 

caused  by  negligence,  etc.:  marine  risk,  §  2U72. 

from   specified  cause:   exception  of,  followed   by  qualifying  clause,   §   2675. 

liability  limited  to  invoice  value,  §  2713. 

addition  of  by  jettison  and  salvage  expenses,  §  2715. 

expense  of  ascertaining  and  proving,  §  2717. 

exception  of  under  specified  percentage:   deduction  of  premium,  §  2720. 

meaning  of:  insolvency  of  debtors,  §  2787. 

meaning  of:  credit  guaranty,  §  2787. 

collision:  "proximate  cause,  §  2833. 

canal  boat:  fire  as  proximate  cause,  §  2833. 

of  ship  by  scuttling:  proximate  cause,  §  2833. 

soot  from  chimney:  fire:  proximate  cause,  §  2833. 

of  stranded  ship  and  cargo  by  fire:  proximate  cause,  §  2833. 

policy  issued  after  and  before  building  repaired,  §  3030. 

expense  to  ascertain  extent  and  cause  of  loss,  §  3106. 

of  ship:  master  should  inform  owner,  §  3114. 

assignment  of:  right  to  rebuild,  §  3156. 

of  j)roperty  after  rebuilding  and  witliin  term  of  policy,  §  3174. 

by  distinct  fires:  demand  for  arbitration,  §  3244. 

agreement  subsequent  to,  for  arbitration,  §  3250. 

agreement  for  arbitration  subsequent  to,  §  3250. 

particular  account  of,  §  3289. 

vexatious  refusal  to  pay,  §§  3454a,  subd.  (s),  3459a. 

payable  i)ro  rata:   reinsurance,  §  3456. 

prorating:   compound  policies,  §  3456. 

made  good  by  other  parties,  §  3485. 

caused  by  negligence  or  wrongdoing  of  third  party:   release:   subrogation. 

§§  3540,  3541. 
assignment  after:  parties  to  action,  §  3620. 
declaration:  pleading,  §  3678. 

evidence  of:  proximate  and  remote  cause,  §  3768. 
amount  of:   evidence,  §§  3769,  3771. 
See   Abandonment   and   Total   Loss;    Adjustment;   Aggregation   of   Losses; 

(Jertilicate;  Contribution;   Damages;   Notice  and  Proofs  of  Loss;   Partial 

Loss;    I'rior    Loss;    I'ro    Rata    Clause;    Proximate    and    Remote    Cause; 

Recovery;  Risk;  Total  Loss. 
LOSSES:  fund  for  payment  of:  mutual  companies,  §  341. 
prior  to  membership:   liability  on  note  for,  §  1224. 
liability  to  assessment,  prior  and  subsequent  losses,  §  1256. 
on  policies  to  nonmembers:   member's  right  to  deny  liability  for,  §  1271. 
assessment  to  meet  those  anticipated,  §  1309. 
excepted  caused  by  unseavvorthincbs,  §  2157. 
prior  losses:   representations  and  wairantics,  j?  2077. 
to  be  paid  in  full:   constitutionality  of  statute,  g  2515. 
from   negligence,  etc.:   insurance  by  common  carrier  against:    public  policy, 

§  2533. 
aggregation  of:   partial  loss:  ])ercentage:  collision,  §  2703. 
aggregation  of  successive  losses:   average,  §;';  2703,  2711,  2712. 
aggregation  of  pa -ticular  and  general  average  losses,  §  2714. 
wiiat  charges  and  expenses  may  be  added:  averages,  §  2717. 
from  jirojier  vice  and  intrinsic  nature  of  subject,  note,  §  2759. 
BUcccshive  losses,  §  3016. 
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l.OSSKS— i-i)iitiiiued. 

in     futiiro:     cost    of    rcbuildinu'    U'ss    than     indoinnilv    stipiilatiHl:     surplus, 

§  :nr>o. 

claims  for:  war  risk  insurance,  A]ipdx.  A. 

salvage  reappropriated   for:    war  risk  insurance.  Appdx.  A. 

See  Excepted  Risks  and  Losses;    Risks  and  Losses;   Special  Risks 
and  Losses:  'Successive  Losses. 
'"LOSS  OR  AVERAOK."  excejition  of:  expense  of  repairs:  one-third  new,  §  2702. 
•■LOSS  RAYAliLE  CLAUSK."  risks  and  losses.  ^  27!)4a. 
■'LO.SS    PAYABLE"  INDORSEMENT:    niodilication   of  i>olicv,  -^  272. 
•LOST  OR  NOT  LOST,"  §§  lOa.  100. 

concealment  of  loss,  i?  107. 

recovery  thou<i;h  interest  not  acquired  till  after  loss.  §  001. 

insurance  on  goods,  <?  lo(i8. 

may  cover  loss  on  goods  prior  to  acquiring  interest  therein,  §  1564. 

under  open  running  policy:  risks  to  be  accepted  by  indorsement,  §  1730. 

barratry,  §  2742.  • 

construed.  Appdx.  C,  Sclied.  I. 
LOTTERY,  insurance  of,  void,  note,  §  2531. 
LLTGGAGE.     See  Baggage. 

LUMBER,  in  process  of  manufacture:   description,  §  1774. 
MACHINERY  of  steamer:   seaworthiness,  §  261. 

breaking  or  derangement  of:  excepted  risk:  marine,  §  2679. 

breaking  down:  liability  for  loss  of  time:  chartered  freight,  §  2783. 

option  to  repair  or  pay  damages,  §  3154. 

of  ship:   refloating  or  forcing  ship  on  ground:   general  average,  §  3424. 
MAGISTRATE'S   CERTIFICATE.      See  Notice   and    Proofs   of   Loss,   §§   3322- 

3328. 
MAIL — proposal  by:  acceptance,  §  57. 

application  and  premium  mailed  but  not  received.  §§  50,  62. 

negotiations  through  as  to  completion  contract,  §  62. 

notice  actually  put  in,  §  62. 

policy  mailed  but  never  delivered  by  agent,  §  62. 

negotiations   through:    completion   of   contract:    employer's   liability   insur- 
ance, §  62a. 

good  health  of  assured  when  policy  mailed,  §  97b. 

policy  mailed  but  not  received  till  after  death  assured,  §  62. 

acceptance  mailed  must  not  difl'er  from  proposal,  §  63. 

policy  received  and  detained:  completion  contract,  §  63. 

unstamped  letter  mailed  after  fire  commences:   completion  contract,  §  107. 

when  place  of  mailiiTg  is  place  of  contract,  §  231. 

mailing  check  for  assessments,  §  1145. 

payment  premitxm  through,  §  1163. 

payment  assessments,  §  1163. 

check  mailed  last  day  of  payment  premium,  §  1164. 

payment  of  note  by,  §  1219b. 

service  by,  of  notice  of  time  of  payment  of  premiinns.  etc.,  §  1336. 

service  bv  of  notice  as  to  assessments,  etc.:    validity  of  provisions  as  to, 
§  1336a. 

service   of   notice   as   to   premiums,   etc.:    last   known   address:    change   of 
address,  §  1336b. 

notice:    computation:   time,  §  1339. 

notice  by  of  cancellation  must  be  received,  §  1669. 

cancellation:   notice  to  foreign  company,  §  1669a. 

notice  of  loss,  §  3291. 

adoption  of  as  agent,  §  3300. 

service  by  of  notice  and  proofs  of  loss,  §  3300. 
See  Parcel  Post. 
MAIL  SHIPS  of  enemy  liable  to  capture,  note,  §  2748. 
MALICIOUS  ACTS  of  insurance  officers  in  refusing  to  insure,  §  2852. 
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:\L\LIGXAXT  PUSTULE,  accident  risk,  §  2(i28. 

§§  286(5,  2878. 
MALPIJACTICE — contract  to  defend  physieiau  against  suits  for:  whether  insur- 
ance and  indemnity,  §  27m. 
ALA.LUM  IX  SE:  contracts  founded  on  transactions  which  are,  §  2507. 
ilAX^  in   woman's  life   when  not  lawfully   married  to  her:    insurable  interest, 
§  1055a. 

refusal  to  levy  assessment,  §§  3470,  3473,  3474. 

foreign  company,  §  3478. 

expulsion  members,  §  3520. 
MANAGER.     See  Agent. 

MANAGER    OF    MUTUAL    COMPANY:    party    plaintiflT,    §    3654. 
JVLIX'AGING    AGENT    of    company:    liability    for    not    following?    instructions, 

§  665. 
ALiX^AGING  OWX'^ER:  shipping  clubs:  owner's  liability,  §  178. 
MANDAMUS   to   compel   insurance   commissioner   or   auditor   to   issue   license, 
notes,  §  7a. 

to  compel  removal  of  suit  to  federal  court:  statute  as  to  service  process, 
foreign  company,  note,  §  328. 

act  of  superintendent  giving  certificate  to  do  business  not  reviewable  by, 
note,  §  328. 

to  commissioner  not  compelled  to  issue  certificate:  retaliatory  laws,  §  329. 

to  compel  insurance  commissioner  to  issue  certificate,  §  329. 
]\L\NIFEST  OF  SHIP:  goods  not  mentioned  in:  insurance  not  void,  §  2542. 
MANUALS  when  part  of  contract,  §  191a. 
MANUFACTORIES,  factories,  mills,  description,  §  1751. 

use  and  occupation,  §§  2106-2108. 

See  Factory. 
ilANUFACTURERS:  tire  used  by,  §  2796. 

MANUFACTURERS  FINE  INSURANCE  COMPANIES:  statutes  as  to,  §  x. 
]\L\NUFACTURING:  stock  in:  description,  §  1774. 
MAPS,  insurance  map:   descrii^tion,  §  1738. 

used  in  fire  risks,  effect  upon  insurer's  knowledge:   concealment,  §  1852. 
MARGINAL  REFEREXCES:  when  and  when  not  part  of  contract,  §  195. 

as  part  of  policy,  §§  195,   195a. 

See  Construction. 
MARGINAL  WRITINGS:  warranties,  §  1958. 
MARIXE  IX'^SL'RAXCE,  as  basis  of  all  insurances,  §  i. 

legal  principles  of  applicable  to  all  insurances:  exceptions,  note,  §  i. 

origin  of,  §  iii. 

adoption  of,  §  iv. 

marine  insurance:  summary,  §  iva. 

origin  of  Lloyds,  §  iva. 

defined,  §  5,  Appdx.  C. 

statutes  as  to,  §  x. 

stamp  duty,  §  33. 

presumed  to  be  made  with  reference  to  commercial  treaties,  §  194. 

construction:   whether  same  rules  govern  as  in  fire  and  life  policies,  §  206. 

correspondence:  duty  to  insure,  §  669. 

hypothecation  void:   no  insurable  interest,  §  892,  note. 

time  when  insurable  interest  must  exist,  §  901. 

how  divided  with  reference  to  attachment  and  duration,  §  1440. 

suspension  of,  §  1473. 

does   not  cover  goods  on   shore,  in   warehouses,  etc.:    exceptions,  §  1565. 

agreement  to  cancel  need  not  be  in  writing,  Si  1638. 

proofs  of  loss:   certification  by  insurer's  agent,  §  3279. 

proofs  of  loss:   evidence,  §  3767. 

agent's  duty.     See  Agent's   Instructions. 

See  Agents;  Concealment;  Contract;  E.xcepted  Risks  and  Losses;  Policy: 
Risks  and  Losses;  Sea  Insurance,  and  other  headings  tluoughout  this 
index. 
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.M  VKINE  LNSL'KAXUK  ACT  of  Kn-laiid  of  l!tO(i,  note,  §  i. 

ckliiics  insurance,  §  1. 

implii'd  obligation  varied  by  ayriiini'nt  or  ussuges,  note,  §  239.     See  note, 
g  245. 

concealment,  note,  §  643. 

provides  for  a  return  of  proniiuni,  §  1392. 

notes,  §§  1576,  1578. 

See  Statutes. 
.MAlllNE  INTELLIGENCE.  See  Concealment. 
MARINE  INTEREST:   one-third  new,  §  3095. 

See  Rottoniry  and  Respondentia. 
MARINE  LAW  as  source  of  insurance  law,  §  i. 

"MAPvINE"  0T[  -WAR  RISK":  wlietlier  policy  on  steamer  is  a,  §  2734. 
:\IARIXE  POLICY:   J^iolish  form,  note,  §  1689. 

assignee:  parties,  §  3615. 

approval  or  indorsenu-nt  of  risks. 

See  Indorsement;  Risks. 
MARINE  PROTEST,  §  3279. 

waiver:   agent,  §  597. 

as  evidence,  §  3767. 

See  Protest. 
MARINE  RISKS,  entire  or  severable  contracts,  §  1931,  subd.  (n). 
MARINERS:   contract  not  dissolved  in  case  of  wreck  of  ship,  note,  §  1022. 

desertion  a  criminal  ofi'ense,  note,  §  1022. 

duties  on  board  ship  clearly  defined,  note,  §  1022. 

have  lien  on  ship  and  freight  for  wages  earned,  note,  §  1022. 

in  case  of  wreck  obligated  to  labor  for  preservation  of  ship  and  cargo,  note, 
§  1022. 

may  be  entitled  to  wages  where  discharge  wrongful,  note,  §  1022. 

may  have  action  for  breach  of  contract  when  entire,  note,  §  1022. 

wages   earned:    wreck   of   ship   does   not   necessarily   carry   loss   of   wages, 
note,  §  1022. 

wages  forfeited  for  desertion,  note,  §  1022. 

wages:  insurable  interest,  §  1022. 

wages:    insurable   interest:    is   there   a  tendency   to  relax   the   rule?   note, 
§  1022. 

what  is  sufficient  cause  of  discharge,  note,  §  1022. 

negligence  or  mismanagement:   remote  cause:   deviation,  §  2405. 

barratry,  §§  2741-2744. 

obligation  to  use  exertions  to  save  ship  and  goods,  §  2813. 

loss  by  acts  of:   ship-owner's  liability,  §  2815. 

negligence,  etc.,   §§   2838,   2839,  28.50. 

negligence  distinguished  from  fraudulent  exposure  to  peril,  §  3010. 

deserting  ship  because  unable  to  extricate  her  from  peril,  §  3011. 

exempt  from  contribution,  §  3443. 

crews  of  American  vessels:   war  risk  insurance   statutes,  Appdx.  A. 
See  Crew;  Master. 
MARINE  UNDERWRITERS,  boards  of:  history  of,  §  via. 

See  Boards  of. 
MARINE  VESSEL  LIABILITY  INSURANCE  parol  agreement  to  issue,  note, 

§  38a. 
MARITIME  .JURISPRUDENCE:  §  i. 
MARITIME  LIEN  for  premium,  §  1132. 

repairs:  bottomry,  §  3060. 

of  cargo,  owner,  or  ship:  general  average,  §  3441. 
MARITIME  LOANS  and  insurance:  connection  between,  §  i. 
•MARITIME  RIGHTS  ORDER  IN  COUNCIL"  of  Great  Britain,  Appdx.  F. 
MARKET,  arrival  of  goods  at:  end  of  risk,  §  1598. 

no  guaranty  of  arrival  for  advantageous  market,  §  2760. 
MARKET  PRICE:  measure  of  damages,  §  3452. 
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MARKET  VALUE:  adjustment:  general  average,  §  3431. 

evidence  of  wlien  no  standard:   damages,  §  34. )4. 

or   cash  value   of  goods:    damages,   §   3454. 

or  cash  value:    measure  of  damages  or  recovery,  §   3454,  subd.    (c-2). 

"actual  cash  value":  measure  of  damages,  etc.,  §  34.'j4,  subd.   (c-3). 
See  Adjustment,  Damages,  etc. 
:MARQUE.     See  Letters  of  Marque. 

MARRIAGE:   children  by  a  former  marriage  not  included  in  "children":    bene- 
ficiaries, §  768. 

ceremony  not  performed:   "wife"  as  beneficiary,  §  815. 

of    insured   when    lawful    wife    living:    "wife"    or    "widow"    as    beneficiary, 
§  816. 

of   insured   after   issuance   of   certificate:    effect   as   to   beneficiary,    §    825. 

second  marriage:    widow  and  surviving  children  as  beneficiaries,  §  826. 

ties:   insurable  interest,  §  899. 

ceremony  not  necessary  to  validity  of  policy  on  husband's  life,  §  1055. 

relation:  nondisclosure  of  existence  of,  §  2055. 
MARRIA(;E  IN8UK.\NCE.  §  2513. 
iIARRlE13:   warranty,  §  2100. 

MARRIED  WO^L\N  becoming  surety:  statute  forbidding:  assignment  of  policy 
by  husband  and  wife,  §  844. 

insurable  interest:  purchaser  of  gpods  on  credit,  §  981b. 

property  act:    joint  insurance  by  husband  and  wife:    insurable  interest  in 
life  of  wife,  §  1051a. 

when  has  absolute  ownership,  §  2055. 
AL^SONIC   BENEVOLENT   OR   RELIEF   ASSOCIATIONS,   whether   insurance 

companies,  §  344b. 
MASONIC  LIFP]  INDEMNITY  company — when  insurance  company,  §  346. 
iL\SSACHUSETTS.    See  Statutes. 
MASTER:   abandonment:  power  of  agent  to  make,  §  634. 

concealment — knowledge    of    assured,    §§    647,    648. 

power  over  mariners  clearly  settled,  §  1022,  note. 

insurable  interest  in  life  of,  §  1059. 

duty  of  to  forward  goods  and  earn  freight,  §  1617. 

giving  up  voyage  and  delivering  up  cargo  to  shipper  at  intermediate  port: 
loss  of  freight,   §   1617. 

advances  by,  description,   §   1706. 

effects  of,  description,  §  1757. 

clothes  of:  description,  §  1758. 

name  of,  description,  §  1768. 

change  of,  §  1769. 

moral  cliaracter  of:   disclosure  of,  §  1836. 

certificate  of:   warranty,  §  2069. 

must  be  competent:   seaworthiness,  note,  §  2160. 

cliaracter  of:  skill  of:  seaworthiness,  §  2164. 

seaworthiness,  §  2164. 

skill  of:   seaworthiness,  note,  §  2165. 

deviation  bj':  proximate  and  remote  cause,  §  2405. 

iind    mariners:    negligence    or    mismanagement:    remote    cause:    deviation, 
§  2405. 

ignorance  of:   departure  from  coiu'se,  §  2406. 

judgiiicnt   and  discretion  of,  Ji  2413. 

instructions  to,  to  deviate:    eoneeaiiiient,  55  2414. 

gross  ignorance  of:   deviation  througli  not  barratrous,  S;  2415. 

duty  of  as  to  repairs:   deviation,  ?i  2419. 

ignoiance  of:  want  of  care  and  skill  in  navigating,  S  2672. 

contracts  of:  owner's  liability:  (;erman  Code,  art.  452,  5;  2733. 

barratry.  §§  2741-2744. 

obligation  to  use  exertions  to  save  ship  and  goods,  §  2813. 

and   mariners:    loss  by  acts  of:   shi])-owner's  liability,  ?i  2815. 

negligence  of:   ship-owner's  liability,  ii  2815. 
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MASTER— continm'd. 

responsibility  of.  as  carrier,  §  281.5. 

and  niarinors"  n('glii,^i'iico,  etc.,  gS  2S;]8,  2831),  28r)0. 

obligations,  lights  aiul  duties:   freiglit,  SS  2!»21  2!)3i5. 

right  to  earn  t'rt'igiit  and  duty  to  forward  gootls.  §  2922. 

should  make  jiayincnt  of  I'reiglit  a  condition  of  delivery,  §  2922, 

forwarding  cargo:    freight,  g  2923. 

negligence  of.  distinguished  from  fraudulent  exposure  to  peril,  §  3010. 

purchase  by,  of  ship:   waiver  of  abandonment,  §  3017. 

sale  and  purcliase  by:   waiver  of  abandomnent,  §  3017. 

duty  of  raising  money  for  repairs,  §  309r), 

should  possess  skill  and  judgment,  §  3113. 

nuist  inform  owner  of  ship's  loss,  §  3114. 

agency  of:  abandonment,  §§  3115,  3116,  3117. 

autiiority  of  to  borrow  money,  §  3115,  note. 

liglit  to  hypothecate  cargo,  §  3115,  note. 

inability  of  to  o])tain  funds  for  repairs:  abandonment,  §  3118.  ■ 

inability  of,  to  communicate  with  owner:   abandonment,  §  3118. 

inability  of  to  obtain  fimds:  sale  of  ship,  §  3118. 

dehiy  of  in  communicating  witli  owner  may  be  prejudicial,  §§  3118,  3119. 

autiiority  of:   pledge  of  owner's  credit  for  necessaries,  repairs,  etc.,  §  3119. 

bottomry:  communication  with  owner,  note,  §  3119. 

authority  of  to  sell.     See  Repairs,  etc.,  §§  3120-3136. 

obligation  to  communicate  with  ship-owner:   sale,  §  3133. 

right  and  obligation  to  forward  goods,  §  3136. 

and  crew:    wages  and  maintenance  of:   general  average,  §  3427. 

commissions  and  disbursements  of:  general  average,  §  3442. 

wages,  etc.,  of:  general  average,  §  3442. 

action  against  for  neglect  of  duty  as  to  average  adjustment,  §  3443. 

duty  of  as  to  average  adjustment,  §  3443. 

lien  of  on  cargo  until  average  paid,  §  3443. 

part  owner,  sale  by:  recovery,  §  3454. 

protest  of,  §  3767. 

instructions  to:   evidence,  §  3825. 

negligence   of:    whereby   ship   stranded:    consignee  of   cargo   relieved   from 
contribution  and  general  average,  §  3443. 

of  vessels:  war  risk  insurance  of  personal  eflfects  of,  Appdx.  A. 

wages  of:    insurable  interest,  Appdx.  C,  sec.   11. 

See  Bureau  of  War  Risk  Insurance;  Seaworthiness. 
MASTS— rigging,    etc.,    cut    away:    thrown    overboard,    etc.:    general    average, 
§§  3097,  3098,  3422,  3427,  3441. 

repairs:  one-third  new,  note,  §  3429. 
MATERIAL  FACTS— what  are:  must  it  be  material  to  the  risk,  §  1868. 

expert  and  opinion  evidence,  §  3815. 

See  Concealment;   Representations  and  Misrepresentations. 
MATERIALITY  of  facts:  belief  of  assured  as  to:  concealment,  §  1848. 

whatever  affects  the  state  or  condition  of  the  property:  concealment,  §  1867. 

of  representations,  note,  §§  1883,  1892. 

See  Warranties. 
MATERIALMEN— insurable  interest,  §  996. 

and  mechanics'  insurable  interest  in  ship,  §  1003. 
MATERIALS  not  included  in  building,  §  1752. 

not  included  in  vessel,  §  1752. 

entering  into  construction  building:  warranty,  §  1966. 

of  building:  representations,  §  1991. 

want  of,  for  repairs:  marine,  §  3057. 

included:  adjustment:  one-third  new,  §  3080. 

repairs  of  ship:  adjustment,  §§  3088,  .3089. 
MATURITY  OF  DEATH  CLAIMS— insolvency,  §  3596. 

MEASUREMENTS,   effect   of   practice   or   custom   to   understate:    overloading: 
seaworthiness,  §  2163a. 
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MEASURE  OF  DAiMAGES:   valued  policy  laws,  note,  §  1G3.     See  Adjustment, 

etc. 
MECHANICS  insurable  interest,  §  996. 

and  materialmen:  insurable  interest  in  ship,  §  1003. 

employed:  alterations  and  repairs,  §  2191. 

stock  in  trade  of:  description,  §  1774. 
MECHANIC'S  LIEN  gives  insurable  interest,  §  1002. 

sale  under  concealment,  §  2043. 

guaranty  against  unmarketableness  of  mortgage  by  reason  of,  §  2794. 

inability  to  make  proof  of  loss  in  time  limit  for  suing,  §  3220. 
MEDALS — description,  §  1753. 

MEDICAL  ADVICE,  representations  as  to,  §  2070. 
MEDICAL  ATTENDANT— referred  to  by  assured:  concealment,  §  1845. 

referred  to:  representations,  §  1932. 

disclosure  as  to,  §  2070. 

representations  as  to  last  medical  attendant,  §  2070. 
MEDICAL  EXAMINATION  may  be  waived,  §  53c. 

mutual  benelit  societies,  orders,  etc.,  completion  of  contract,  §  53c. 

what  is  part  of  policy,  §  190n. 

demand  for  additional:  return  of  premium,  §  1407a. 

statute  as  to,  note,  §  2071. 

See   Certificate  of  Good  Health. 
i'lEDICAL  EXAMINER  of  beneficiary  order:   powers:    completion  of  contract, 
§  53c. 

report  of:  what  is  part  of  contract,  §  190n. 

powers  of,  §  412. 

erroneously  or  falsely  writing  down  answers  in  application,  §  474a. 

acts  of,  and  misrepresentation:  waiver,  §  474a. 

further  agent  of  assured  in  writing  application,  etc.,  §  508b. 

certificate  of:   when  includes  company,  §  412. 

statements  to,  §  2071. 

subject  of  inquiry,  §  2072. 

negligence  of  in  examining  person  of  asstu'ed,  §  3401a. 

See  Agents;   Grand  IMedical  Examiners;   Knowledge. 
MEDICAL  OR  SURGICAL  ATTENDANCE,  representations  as  to,  §  2070. 
-AIEDICAL    SERVICES,    minimizing    damages:    employer's    liability,    §    3454a, 

subd.  (f). 
MEDICAL  TREATMENT— disclosure  as  to,  §  2070. 

death  caused   by,   §§   2029-2631. 
MEDICINE— on  ship:   seaworthiness,  g  2161. 

taking  overdose:  accident,  §  2877. 
MEMBER — assured  imder  tontine  plan,  not  a,  §  11. 

who  is  not,  §  53. 

of  shipping  clubs  or  associations:  contribution.  §  178. 

of  shipping  clubs:  relation  of,  §  178. 

of  mutual  companies:  relation  of:  whether  partners,  §§  309,  319. 

of  mutual  companies:   parties,  §  316. 

is  stranger  prior  to  completion  contract,  §  317. 

of  mutual  companies:   rights  and  obligations,  §  318. 

power  to  classify,  discrimination  as  to,  §  350b. 

absolute  right  to  become,  under  charter  mutual  company,  §  353. 

of  benevolent  association  cannot  be  expelled  without  hearing,  §  358. 

right  of   to   object   to   amendments,   etc.,   of   by-laws:    waiver   or  estoppel, 
§  380f. 

of  mutual  company:  presumption  of  knowledge  of  by-laws,  §  393. 

suspension  of:  self-executing  laws,  §  407. 

right  as  to  beneficiary:  will,  §§  733-735. 

when  may  not  designate  beneficiary  by  will,  §  735. 

contract  with,  may  give  beneficiary  vested  interest,  §  742. 

death  of  before  change  of  beneliciary  conipli'te,  g  751. 

of  benefit  societies:  creditors  rights  against,  §  859. 
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MEMBER— continued. 

socret    agreements    with    children   as    beneliciaries    nut   bintliiifr   on    society, 

not  in  "good  standing"  at  time  of  death:  recovery,  §  865. 

suspension  of:  right  of  beneliciary  to  recover,  §  8(55. 

insanity  of:   benelits  payable  in  case  of  sickness  or  disability,  §  867. 

custom  to  reinstate  on  payment  part  dues  may  not  be  shown,  §  872. 

life  of:   insurable  interests  of  society  in,  §  1072. 

of  building  association:    insurable  interest  in  life  of,  §   1072a. 

of  biuial  association:    insurable  interest  uf  undertaker  in  life  of:   statute, 
§  lti72b. 

whether  one  becomes,  by  payment  of  cash  premiums  to  mutual  company, 
§  1138. 

liability  on  note  prior  to,  S  1224. 

what  niembers  liable  to  assessments,  §  1251. 

liability  to  assessment:  generally,  §  1253. 

liability  to  assessment  after  loss,  forfeiture,  or  suspension,  §  1256. 

joining  between  loss  and  judgment  against  company  not  liable  to  assess- 
ments, §  1257. 

suspended:   assessment,  §  1260. 

riglit  to  withdraw  and  avoid  liability  for  assessments,  §  126U. 

right  to  forfeit  certificate  by  refusal  to  pay  assessments,  §  1270,  note. 

right  to  deny  liability  for  losses  on  policies  to  non-members,  §  1271. 

right  to  share  in  reserve  fund,  §§  1273,  1455. 

may  be  obligated  to  see  that  society  receives  assessment  moneys,  §  1278. 

right  to  have  assessment  made,  §  1285. 

wlien  precluded  from  sharing  in  safety  or  reserve  fund,  §  1287. 

cannot  assign  assessment  paid  by  him,  §  1288. 

cauiiot  control  disposition  of  assessments,  §  1288. 

intentionally  omitted:  assessment,  §  1297. 

expulsion:  termination  of  risk,  §  1456. 

withdrawal  of:  termination  risk,  §  1457. 

reinstatement  of  by  waiver  and  not  by  new  contract,  §  1458. 

riglit  to  reinstatement  may  pass  to  beneficiary,  §  1471. 

reinstatement,  §  1472. 

payment  of  liabilities  by  upon  withdrawal,  §  1G50. 

withdiawal  of:   unincorporated  association:  cancellation,  §  1650a. 

withdrawal  of,  §  1650. 

of   endowment   association,   right  of   to   end  contract  and  have   fund   dis- 
tributed, §  1650. 

transfer  to  another  class,  §  3483. 

jurisdiction  of  society  over,  §  3502. 

expulsion  of:  jurisdiction,  §  3502. 

expulsion  of:   equity.  §  3520. 

reinstatement:   equity,  §  3520. 

of  insurance  club:   parties  to  action,  §  3629. 

of  insurance  club:  who  may  sue,  §  3636. 

of  shipping  clubs:   joinder  of  parties  defendant,  §  3647. 

good  standing— burden  of  proof,  §  3790. 

designation  and  change  of  beneliciary.     See  Beneficiaries. 

of  mutual  companies,  benefit  associations,  etc.:    powers  as  to,  see  Parties. 
MEMBERSHIP — initiation  as  condition  precedent  to,  §  34. 

in  railroad  relief  association:   estoppel  of  company,  §  53. 

in  society  or  order;  contract  incomplete,  §  53. 

conditioned  on  prepayment  premium,  §  70. 

agreement  incomplete  at  time  of  loss,  §  104. 

in  mutual  company  exists  when  contract  complete,  §  317. 

corporation  includes  benevolent  orders,  §  340,  note. 

estoppel  railroad  relief  association  to  deny,  §  510. 

application  and  acceptance:  mutual  societies,  §  882,  note. 

fees  and  dues:  generally,  §  1248. 
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ME:MBERSHIP— continued. 

fees,  payment  of:   condition  precedent,  §  1248. 

restoration  to:  reinstatement:  revival,  §  1276. 
ME^IORAXDUM  of  agent:   designation  of  wrong  person  in,  by  agent.  §  44b. 

of  insurance,  action  lies  thereon,  §  05. 

of  insurance  when  no  action  lies  thereon,  §  65. 

of  risk  signed  by  medical  officer  and  subagent,  §  526. 
See  "Binding"  Memorandum;   Receipt. 
MEMORANDUM  ARTICLES  and  other  property:  distinction:  free  of  particular 
and  general  average,  §  2697. 

salvage:  sue  and  labor  clause,  §  2818. 

abandonment,  §§  2938-2941. 

fifty  per  cent  rule,  §  3067. 

form  of.  Appdx.  C.  Sched.  I. 
MEMORANDUM  CLAUSE.     See  Excepted  Risks  and  Losses. 
MENTAL  INCAPACITY— surrender  of  policy  avoided  for  by  beneficiary,  §  854. 

assignment,  §  2335a. 
MERCANTILE  CREDITS— insurance  of:  statute,  §  2516. 
MERCANTILE  INTELLIGENCE.     See  Intelligence;  Information. 
MERCANTILE  USAGE.     See  Usage. 
MERCTIANDISE — services,  etc.,  in  lieu  of  cash  for  premium,  §  83. 

successive  changes  of  goods,  §  158. 

cargo:  description,  §  1725. 

decayed,  rotten,  etc.:  marine  risk,  §  2759. 

of  several  kinds:   abandonment  of  part,  §§  2913,  2914. 
See    Description;    Goods;    Premium;    Stock. 
MERCHANDISE  ACCOUNTS— representations,  §  1989. 
MERCHANT  furnishing  dealer  with  stock:  insurable  interest,  §  928. 
MERCHANTS,  customs  of.     See  Custom. 

MERCHANTS  1-TRE  INSURANCE  COMPANIES:  statutes  as  to,  §  x. 
MERCHANT  VESSELS,  American:  war  risk  Insurance,  Appdx.  A. 
MERGER — parol  agreement:  written  contract,  §  40. 

of  all  prior  negotiations  in  policy,  §  181. 

See  Consolidation. 
METALED — representation  that  ship  has  been,  §  1924. 
METALING  SHIP— adjustment,  note,  §  3429. 
MILITARY  AREAS,  blockades.  §  2139a. 
MILITARY  POWER.     See  Excepted  Risks  and  Losses. 
MILITARY  SERVICE— condition  prohibiting  entering,  §  2237. 

subsequently  enacted  prohibitory  law  by  successor  society,  §  2237a. 

armed  resistance  or  insurrection:  war  risk,  §  2237b. 
MILL]:RS  fire  insurance  C0]MPANIES:  statutes  as  to,  §  x. 
AHLLS — description  of  property,  §  1751. 

temporary  closing  of:   increase  of  risk,  §  2216. 
ministerial  act— assessment  is,  S§  1294.  1310. 

See  Judicial  Act. 
MINORS — employed  in  violation  of  law,  §§  9a.  :";32b.  2800,  subd.  (j). 

children  as  beneficiaries,  t;  808. 

consent  to  surrender  of  policy  not  ))iiiiiing,  g  855. 

beneficiaries:  contract  to  pay  premiums  may  be  valid  as  to,  §  1148. 

child's  interest:  concealment,  §  2040. 

child:  assignment  to  of  jjolicy  by  father:  creditors,  §  2C13. 

policy  on  life  of,  §  2509b. 

statutory  exemption:   time  limit  for  suing,  §  3196. 

beneficiaries:  time  limit  for  suing,  §  3196. 

l)r()ofs  of  loss,  note,  §  3304. 

beneliciaries:  guardian:   proofs  of  death,  §  3309. 

parties  to  action,  §  3627. 

parties  to  bill  in  equity  to  set  aside  policy.  §  3643. 
See    Infants;    Parties. 
MISAPPR0PRIAT1:D  funds,  payment  <>f  premiums:   recovery  back    §  1410b 
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MISAPPROPRIATED    MONEY— premiums    paid    with:    right    of    beneficiary, 

§  877. 
MISCONDUCT  of  master  or  crew:  aeawortliincss,  §  2167. 

in  luivigatiiig  vessel,  §  2G72. 
MISDESCRIPTION    as    to    location   pcrsoii;tl    property   by    agent:    application, 
§  473. 

of  land  on  wliich  building  located  does  not  avoid  policy,  §  2572. 

return  of  preniiiun,  §  1410. 
MISINFORMATION— return   of  premiums,   §   1410. 

breacli  of  warranty,  §  1964. 
MISJOINDER  of  parties:  who  need  no<^  be  joined,  §  3647. 

See  Joinder;   Parties. 
MISSING  SHIP.    See  Ship. 

MISREPRESENTATIONS.     See  Particular  Representations,   etc.;    Representa- 
tions and  Misrepresentations. 
MISTAKE — agent's,  in  filling  out  policy:  parol  evidence,  §  185. 

of  agent  as  to  subject  of  insurance,  §  472. 

agent's,  in  writing  application,  §  472. 

of  agent  in  filling  out  aitjilication,  §  483. 

agent's  noncompliance  with  instructions,  §  665. 

as  to  doubtful  matters:  instructions  to  a^cnt,  §  668. 

recovery  back  of  money  paid  by  insurer,  §§  704,  348^. 

agent's  reformation  of  policy,  §  716. 

recoverjr  back  of  premiums  paid  by  one  under  belief  of  ownership  of  policy, 
§  1148. 

policy  based  on:  return  of  premium,  §  1401. 

of  law:  return  of  premium,  §  1401. 

of  facts,  prcmiuin  paid  under,  is  returnable,  §  1401. 

return  of  premium,  §  1410. 

in  description  of  property:  risk  may  attach,  §  1445. 

•of  agent:  cancellation,  §  1656. 

as  ground  of  rescission  or  cancellation  in  equity,  §§  1674-1676. 

cancellation  made  by,  equity  will  rescind,  §  1677. 

concealment  in  marine  risk  arising  from,  §  1787. 

concealment  arising  from,  §  1847. 

representations  made  through,  §§  1902,  1903. 

evidence  of:  warranty,  §  1964. 

representation  as  to  age,  §  1992a. 

or  knowledge  of  assurer's  agent:  age,  §  1992e. 

representations:    guaranty   insurance,   §   2002a,   subd.    (m). 

in  date  of  policy:  time  limit  for  suing,  §  3199. 

in  proofs  of  loss  or  death,  §  3319. 

in  proofs  of  loss  as  to  amount  of  loss,  §  3320. 

sufficiency  of  magistrate's  certificate,  §  3327. 

at  "examination  under  oath":  correction  of  at  trial,  §  3330. 

fraud  and  false  swearing,  §  3389. 

occasioning  of  loss:  general  average,  §  3442. 

of  law:  equity,  §§  3510,  3511. 

evidence  to  correct,  §  3805. 

reformation  of  policy.     See  Equity. 

See  Agent. 
MISTRESS,  agreement  to  become:  wife:   beneficiary,  §  815a. 
MIXED  POLICY  defined,  §  169. 

attachment  and  duration  of  risk,  §  1490. 
MOB  compelling  vessel  to  land:  covered  by  general  clause,  §  2736, 

See  Excepted  Risks  and  Losses. 
MODELS— description,  §  1753. 
MODIFICATION  of  representations,  §  1933. 

of  contract;  representations,  §  1935. 
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MONEY  expended  by  one  for  his  own  benefit  on  another's  property:   insurabl< 
interest,  §  1000. 
realized  from  assessments  is  under  society's  control  as  a  trust  where  claim 

illegal,  §  1288. 
had  and  received:  action  to  recover  back  premiums,  §  1409. 
description,  §§  1754,  1757. 
MONOPOLIES  to  two  insurance  companies  granted  by  statute  in  England,  §  v. 
MONUMENT,   beneficiary   not   entitled  to   personal   judgment   for   money   con- 
tracted to  be  paid  for  erection  of,  §  3484b. 
MOORED  safely  in  certain  harbor:  warranty,  §  2073. 

loss  of  vessel  while:  duty  of  assured:  negligence,  §  2161b. 
in  safety:   breach  of  warranty:  'repairs:   seaworthiness,  §  2177a. 
at  wharf:  collision:  lights,  note,  §  2751. 
"MOORED    TWENTY-FOUR    HOURS,"    whether    necessary    or    whether    risk 
attaches  on  first  arrival  "at,"  §§  1498,  1500,  1504. 
■'at  and  from":  duration  of  risk,  §  1501. 
in  safety,  §§  1537-1539. 

in  safety:  ship  may  never  have  been,  though  she  has  arrived,  §  1541. 
in  safety:  mere  temporary  mooring  not  sufficient,  §  1542. 
degree  and  kind  of  physical  safety  required,  §§  1543,  1544. 
moored  at  outer  harbor  or  outside  place  of  usual  discharge  and  unable  to 

enter,  §  1545. 
mere  liability  to  damage  does  not  of  itself  prevent  ship  being  in  safety. 

§  1546. 
port  of  discharge,  last  port  of  discharge,  §  1547. 
in  safety:   breach  of  warranty:   repairs:    seaworthiness,   §  2177a. 
in  "good  safety,"  §  2792. 
MORAL  CHARACTER  OF  ASSURED,   when  material:    concealment:    reinsur- 
ance, §  1864. 
MORTAL  ILLNESS.     See  Hlness. 
MORAL  TURPITUDE,  or  fraud,  effect  of  as  to  representations  as  to  consulting 

physician,  §  2070. 
MORTALITY  TABLE,  evidence,  §  3797. 

MORTGAGE— title  insurance  of,  is  contract  of  indemnity,  §  27i. 
foreclosed:  change  of  title:  reinsurance,  §  122. 

holder  of  purchase  money  mortgage:    insurable  interest  in  wife  of  mort- 
gagor, §  1055b. 
as  encumbrance,  §  2022. 

disclosure:  knowledge  of  insurer  or  his  agent,  §  2023. 
obtained  by  fraud:  encumbrances:  concealment,  §  2024. 
failure  to  disclose,  §  2047. 

unmarketableuess  by  reason  of  liens,  defects  of  title,  etc.,  §  2794. 
given  before  bottomry  lien:  priority,  §  3119,  note. 
See  Alienation. 
MORTGAGE  CLAUSE— risks  and  losses,  §  2794a. 
standard  policy:   proofs  of  loss,  §  3304. 

See  Alienation:  Risks  and  Losses;  Union  Mortgage  Clause. 
MORTGAGE  DEBT— application  of  insurance  money  on,  j^  3523. 
MORTGAGED  PRl-JMISllS,  PURCHASER  OF— when  liable  for  previously  ad- 
vanced premiums,  §  1102. 
MORTGAGED  SHIP:   I'.OTTO.MRY  BOND— deductions:  damages,  §  3455. 
MORTGAGEE — no   right   to   l)enefits   of    policy   written    for   mortgagor,    §    23. 
requirement  of  standard  fire  jjolicy  that  mortgagee  assign  to  insurer,  §  24a. 
standard  policy  provisions  requiring  mortgagee  to  assign  to  insurer,  §  24a. 
insurable  interest,  §  1031. 

under  mortgage  only  valid  in  ('(luity:  insurable  interest  of,  §  1032. 
insurance  by  relation  it  sustain.s  to  debt,  §  1033. 
of  ship:   insurable  interest,  §  1034. 

in  possession  of  goods  as  security:   insurable  interest,  §   1035a. 
of  goods  and  freights:  insurable  interest,  §  1035. 
insurable  interest,  extent  of,   §    Hi:UI. 
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MORTGAGEE  -contimiod. 

insurable  interest  where  there  are  seviral,  g  ]0;17. 

effect  on  interest,  of  sale  and  assij^iinieiit:   purehaser  from  vendee  of  note 
and  trust  deed,  §  ]042a. 

assignment  to  by  mortgagor:   insurable  interest,  §  1042b. 

insurable  interest:   etl'eet  of  sale  or  assignment.  S  1042. 

insurable  interest  of  assignee  of  mortgagee,  §  1044. 

mortgagor   insuring  for,   !j    104"). 

after  ft)reclosure  sale:   insurable  interest,  §  1046. 

wiicii  entitled  to  credit  for  premiums  paid  by  him,  §  1148. 

liability  of,  for  premium,  §  nr)2. 

payment  of  premium  by,  §  1152. 

when  mortgagor  chargeable  with  ])remiuiiKs  paid  by.  J;  11. 'j4. 

.payment  of  premium  by  assignee  of,  g  1157. 

defense  of:   forfeiture  for  nonpayment  of  premiums  by  mortgagee,  §  1158. 

right  to  charge  j)reiiiiunis  where  policy  taken  as  collateral.  S  1160. 

right  to  recover  premiums  i)aid   after  decree,   §   1161. 

counterclaim  on  note  of  owner  of:   on  vessel  insured  for  benefit  of,  §  1238. 

liability  to  assessments,  §  1252. 

may  be  entitled  to  return  of  premium,  §  1428. 

a  statutory  provision  as  to  cancellation  at  request  of  assured  includes  mort- 
gagee and  his  consent  necessary,  §  1635a. 

notice  to  of  cancellation,  §  1668. 

description  of  interest,  §  1695. 

disclosure,  §  2035. 

interest  of:   disclosure,  §  2047. 

iaiowledge  of  agent  of:   increase  of  risk,  §  2208. 

right  to  sue  on  policy,  §  2305. 

condition  that  loss  payable  to  is  not  an  assignment,  §  2305. 

not  entitled  to  proceeds  of  loss  where  mortgage  foreclosed,  §  2314. 

assignment  to,  §  2314. 

application  by,  of  insurance  money,   §  2314. 

who  is  assignee :   effect  upon  of  assignor's  acts,  §§  2320,  2321. 

insurance  by:  when  not  affected  by  mortgagor's  acts,  §  2795. 

defects  in  title  of  mortgagor:  title  insurance,  §  2822. 

of  ship:   abandonment,  §  2902. 

interest  of:   abandonment,  §  2905. 

abandonment  by:  reasonable  time,  §  2966. 

when  cannot  interpose  to  prevent  rebuilding,  §  3151. 

payment  to  no  waiver  as  to  mortgagor  of  time  limit  for  suing,  §  3216. 

when  bound  by  award,  §  3249. 

who  may  furnish  proofs  of  loss,  §  3304. 

waiver  of  failure  to  give  notice  in  proofs,  §  3356. 

proofs  of  loss  V)y  proper  person :   waiver,  §  3379, 

measure  of  damages,  §   3454. 

damages  or  recovery,   §   3454,   subd.    (d-4). 

two-thirds  liability:    damages,   §   3461. 

policy  reformed  so  mortgagee  may  recover,  §  3510. 

payment  to:   recovery  by  mortgagor,  §  3523. 

lien  l)y  on  insurance  money,   §  3523. 

parties:   "for  whom  it  may  concern,"  §  3609. 

when  may  sue:   parties,  §§  3612-3614. 

joinder  of  parties,   §  3642. 

and  insurer :  nonjoinder  of  parties  in  action  for  reformation,  §  3647. 

defenses  to  action  by:   tender,  §  3738. 

insurable  interest.     Appdx.  C  ,  sec.  14. 
See  Alienation;  Assignment;   Other  Insurance:  Risks  and  Losses;   Subrogation. 
MORTGAGE  GUARANTY,  whether  contract  of  insurance.  §  339d. 
MORTGAGE  SLIP  when  part  of  policy,  §  191. 

MORTGAGOR — policy    written    for,    mortgagee    or    lien    creditor    no    right   to 
benefits,  §  23. 
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MORTCiAGOR— continued. 

and  mortgagee's  insurable  interest :   j.'enera]ly,  §  1026. 

insurable  interest,  §  1027. 

of  personal  property:   insurable  interest,  g   1028. 

insurable  interest:   extent  of,  §   1029. 

of  ship:    insurable  interest,  g   10.30. 

insurable  interest  after  judgment  or  decree,  §  1(138. 

after  foreclosure  sale:   insurable  interest,  §  1039. 

insurable    interest:    effect   of   sale    or    conveyance:    devestraent    of    interest. 
§  1040. 

insurable  interest :  cessation  of,  §  1041. 

assignment  by,  to  mortgagee:    insurable  interest,  §   1042b. 

insuring  for  mortgagee,  §  1045. 

insurable  interest  of  holder  of  purchase  money  mortgage  in  wife  of,  §  lO.job. 

payment  of  premium  by:   right  to  proceeds,  §  1153. 

when  chargeable  with  premiums  paid  by  mortgagee.  §  1154. 

when  not  chargeable  with  premiums,  §  1155. 

mortgagee:   payment  of  premium  as   connected   with   subrogation,   §   1156. 

forfeiture  for  nonpayment  premiums  by:   defenses  of  mortgagee,  §  1158. 

amount  of  premium  for  which  chargeable  may  be  limited,  §   1159. 

when  entitled  to  return  of  premium,  §  1429. 

description  of  interest,  §  1()95. 

encumbrances:    disclosure,  §   2015. 

failure  to  disclose  mortgage,  §  2047. 

interest  is  sole  ownership,  §  2048. 

assigning  to  third  party :  alienation,  §  2290. 

transfer  by  to  mortgagee:   alienation,  §  2290. 

of  shij):    selling  remaining  interest:    alienation,   §   2291. 

surrendering  possession  of  goods  to  mortgagee:    alienation,  §  2291. 

effect  of  acts  after  loss  upon  assignee's  rights,  §  2321. 

and  mortgagee:   other  insurance,  §  2470. 

acts  of:   when  not  affecting  mortgagee's  insurance,  §  2795. 

title  of:  guaranty  against  defects  in,  §  2822. 

of  ship:  abandonment,  §  2902. 

in  possession  of  vessel:  repairs  by,  §  3043. 

payment  to  mortgagee;  time  limit  for  suing,  §  3216. 

who  may  furnish  proofs  of  loss,  §  3304. 

false  swearing  as  to  amount  of  loss,  §  3339. 

named  in  policy:   mistake:   equity,  §  3510. 

recovery  by,  where  paymi'iit  lio  mortgagee:   debt,  §  3524. 

abandonment  by :  subrogation,  §  3538. 

repairs:   subrogation,  §  3571. 

ivhen  may  sue:   parties,  §  3611. 

and  mortgagee:   joinder  of  parties,  §  3642. 

insurable   interest.     Appdx.  C,  sec.   14- (1). 
.       See  Alienation:   Other  Insurance;   Risks  and  Losses:   Subrogation. 
MORTUARY  ASSESSMENTS  differ  from  dues,  §   1248. 

MOirrUARY  CALTv — assessments  to  meet  and  claim   invalid:    society  and  not 
members  control   fund:    but   as   tiust,   §    1288,   and   not«. 

claim  illegal:   assessments  to  meet  are  trust   fund,   §   1288. 
MORTTARY  FUND,  wife's  right  as  beneficiary  in,  §  809c. 
"MOinUARY  RESERVE,"  powers  as  to,  §  3.i]a. 
MOTHER — not  a  "dependent":    Ijcneficiaries,  §  773. 

as  beneficiary:  when  trust  created  in  favor  of,  §  850. 

iis  bciicticiary,  note,  S  S82. 

life  of  insurable  interest  in,  §   1003. 
MOTHER-IN-LAW— insurable  interest,  §  1066. 
MOTIONS.     See  Practice. 
.MOTOI{   CARS.     See   Automobiles. 
MO'lOi:  CVCLE.     See  Automobiles. 
MOTOR  VEHICLES.     See  Automobiles. 
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MOURNING  EXPENSES,  parent   and  child:    insurable   interest:    industrial  or 

collecting  society:  fraud  of  agent:  validating  statute,  §  lOfilJa. 
•MOVABLES"  includes  what:   iMarine  Ins.  Act,  Appdx.  (',  sec.  !»). 
MULIC8,  injury  to  without  fault  of  officers  of  boat  is  lost  by  peril  of  the  river, 
§  2791. 

livestock,  §  2791. 
MULTIKA i; lOUSXESS     ii  .S68S. 
-MULTir LICIT Y  OF  SUITS.     See  Equity. 

MUNICIPAL  and  like  regulations  compelling  vessel   to  stop   witliout  harbor: 
risk  continues,  §  1527. 

liens:    guaranty   against   unmarketableness   of   mortgage   by   reason   of,   § 
2794. 

regulations:   effect  of,  upon  rebuilding  clause,  §  3154. 

ordinance  preventing  rebuilding,  §  3170. 
MUNICIPAL  CORPORATIONS,  as  party  insured,  §  307b. 

payment  of  prcriium  bv  check  of:   misappropriated  funds:   recovcrv  back, 
§  1410d. 
]\1UNICIPALITY,    illegal    contract    with,    to    furnish    water    supply :    insurer's 

right  of  subrogation,  §  3572a. 
MURDER— as  a  defense,  §  2851. 

presumption  as  to:  or  suicide,  §  3773. 

See  Killing. 
^MUTINOUS  SEIZURE  by  passengers  is  "capture,"  §  2748. 

covered  by  policy  on  all  risks,  §  2734. 

compelling  deviation :   barratry,  §  2744. 

recovery  under  clause  as  to  pirates,  rovers,  etc.,  §  2804. 

and  desertion :   abandonment,  §  3011. 
MUTUAL   BENEFIT  ASSOCIATIONS,   SOCIETIES,   ETC. 

and  "guilds,"  §  ii. 

and  industrial  insurance,  note,  §  viia. 

under  employers'  liability  and  workmen's  compensation  act,  note,  §  9a. 

public  policy  basis  of  prohibition  of  unauthorized  acts  under  charter,  §  34. 

agreement  for  insurance,  §  34, 

waiver:  by-laws,  §  34. 

parol  contracts,  §  34. 

estoppel,  §  34. 

statutory  and  charter  provisions,  §§  34-36. 

ultra  vires:  agent's  authority,  §§  35,  36. 

completion  contract,  §  53. 

acceptance:   signing,  §  53b. 

initiation:    medical    examination:    signing,    §    53c. 

application  and  medical  examination  may  be  waived,  §  53c. 

agent's  statement  that  certificate  binding,  §  61b. 

delay  in  executing  and   delivering  certilicates :    retention  of   certificate,    § 
108e. 

reinsurance:   powers,  §  115b. 

extent  of  reinsurers  liability,  §  131b.  • 

rights  of  original  insured:   reinsurance,   §  135b. 

valued  policy  law,  §  163g. 

statutes  as  to,  as  part  of  contract,  §  194,  subd.    (d). 

lex  loci,  §  228. 

lex  loci  contractus,  §  228. 

insurance  of  infants,  §  308. 

defined,  §  340. 

ex'jmption   from  insurance  laws,   §  340. 

when   insurance   companies,   when   not:    pecuniary   profit  as   factor,    other 
factors  considered,  §§  344-344 j. 

wlien  and  when  not  insurance  companies',  §§  345,  346. 

agents:  waiver  and  estoppel,  §  533d. 

whether  interest  of  beneficiai-y  vested,  §  741. 

statutes  as  to  representation,  etc.,  §  1916,  subd.   (1). 
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MUTUAL  BENEFIT  ASSOCL\TIOXS,  ETC.— continued. 

proofs  of  death  by  subordinate  lodge  or  secretary,  §  3310. 

tribunals  of:    jurisdiction,  §  3502. 

specific  performance  of  contract.  §  3516. 

finality  of  decision:   rejection  of  claim,  §  3522. 

quasi  judicial  powers  of  officers:   equity,   §   3530. 

dissolution,  §  3598. 

declaration  insulHcient.  §  3682. 

"existing  insurance,"   §  2456a. 

enforcement  of  rights   under  certificate:   equity,   §   3519a. 
See   Beneficiaries;    Construction,   what   is   part    of   policy;    Fraternal   Orders; 

Mutual  Companies;  Partnership;  Powers;  Ultra  Vires. 
MUTUAL  COMPANIES— right  of  to  transact  employer's  liability  business,  note, 
viiib. 

reinsurance:    the   risk,    §    119b. 

rights  of  original  insured:   reinsurance,  §  135b. 

valued  policy  law,  §  163g. 

or   associations:    "special  regulations":    standard  policy,   §    176f. 

statutes  as  to,  as  part  of  contract,  §  194,  subd.   (d). 

rule  of  construction,  §  207. 

taxation  of  capital,  note,  §  327. 

statute  as  to  capital  stock  does  not  apply,  §  327. 

deposit  by  agent  of  foreign  company  of  copy  of  charter,  §  328,  note. 

differ   from  stock  companies.   §   340. 

when   insurance   companies,    when   not:    pecuniary  profit   as   factor:    other 
factors  considered,  §§  344-344J. 

relative  powers  of  agents  of,  and  of  stock  companies,  §§  393,  394. 

stipulation  that  agent  is  agent  of  insured,  §  509. 

agent  of  insured  with  general  power  cannot  effect  policy  in,  §  613. 

liability  of  officers  of,  to  insured,  §  683a. 

cash  premiums:  effect  of  acceptance  of,  §  1138. 

power  to  take  note,  §  1214. 

right  to  cancel,  §  1644. 

rescission  and  surrender  of  certificate  or  policy,  §  1650. 

damages.  §  3463. 

jurisdiction  of  tribunals,  §§  3503a,  3503b. 

bankruptcy,  §  3598. 

marine:  ellect  upon  policy  of  insolvency:  cancellation,  §  3598a. 

parties:  assignee,  §  363  7. 

personal  representatives:  parties  to  action,  §  3631. 

parties  plaintiff,  §§  3652,  3654. 

parties  defendant,  §  3657. 

declarations,  etc.,  §  3667. 

See  Members;   Membership;   Parties;   Partnership;   Powers;    Taxation. 

modification  of  Marine  Insurance  Act  in  case  of  mutual  insurance.  Appdx. 
C,  sec.  85. 
See  Construction;  what  is  part  of  policy;  Members;  Membership;  Parties;  Part- 
nership; Powers;  Taxation. 
MUTUAL  FIRE  INSURANCE,  parol  contract,  §  34. 
MUTUAL  INSURANCE— general  features  of:  note,  §  882. 

laws  governing:    generallv,  note,   §  882. 
MUTUAL  INSURANCE  ASSOCIATION— termination  of  risk;   nonpayment  of 

contribution,   §   1654. 
MUTUAL  INSIRANCE  CLUBS  in  England,  §  v. 
:Ml?TrAL  INSCKANCE  PLAN  of  burial  insurance  when  used    S  7c 
MUTUAL  INSURANCE  SYSTEM— and  guilds,  §§  ii,  v. 
MUTUAL  RELIEF  ASSOCIATION— when  insurance  company,  §  346. 

See  Mutual  Benefit  Associations,  etc. 
NAME — or  designation  of  insurer:  parol  contract,  §  44a, 

or  designation  of  insured,   §  44b. 

insertion  of  in  policy,  §  176. 

6553 


INDEX 

NAME — continued. 

in  policy,  §   177. 

of  assured  need  not  be  set  out  in  policy.  §§  210,  .'UO. 

evidence  to  show  actual  party  in  interest,  §  311. 

of  party  in  policy:    Kn^lish  statute,  note,  §  619. 

of  master:  descri[)tion.  si   17()S. 

of  ship:   description,  ti  ITliS. 

of  ship:  change  of.  §  17l>!t. 

in  proofs  of  death:   conclusiveness  of,  §  3319. 

mistake  in:  equity,  §§  350!),  3510. 

mistake  in:  parties  to  action,  §  3G34b. 

of  assurer  and  assured,  etc.,  to  be  specified  in  policy,  Appdx.  C,  sec.  23. 

in  whose  name  action  brought.     See  Action;  Description. 
••XA:MED  rOLICY"  defined,  §  l5Ga. 
NAPHTHA— prohibited  articles,  §   2203. 
NAKCOTICS.     See  Excepted  Risks  and  Losses. 
NATION.     See  Belligerent. 
NATIONAL  CHARACTER:   concealment,   §   1818. 

want  of  necessary  papers  should  be  disclosed,  §  1832. 

test  of  in  British  Prize  Courts,  §  2124. 

no  implied  warranty  of  nationality,  Appdx.  C,  sec.  37. 
See  Neutrality  and  .National  Character. 
NATIONAL  INSURANCE  ACT  of  Great  Britain.  §  viib. 
•NATURAL  HEIR"  as  beneficiary.  §  789. 

NATURAL  PERILS — knowledge  of  by  underwriter:   concealment,   g   1806. 
NATURE  OF  CONTRACT — standard  fire  policy  is  contract  of  indemnity,  §  24a. 

whether  eir.ployees  liability  insurance  a  contract  of  indemnity,  §§  27a-27c. 

English  Workmen's  Compensation  Act  grants  complete  indemnity,  §  27d. 

jnsurance  of  carriers  against  losses  from  injuries  to  passengers  is  contract 
of  indemnity,  §  27e. 
•NAUTICA  PECUNIA"  defined,  §  iii. 
NAVAL  SERVICE— condition  prohibiting  entering,  §  2237. 

subsequently  enacted  proliiljitory  law,  by  successor   society,   §  2237a. 

ship  impressed  into:   subrogation  against  government,  §  3582. 
NAVIGATION— warranty  to  navigate,   §  2060. 

liberty  of  certain  waters,  §  2374. 

limited  time  policy:  temporary  deviation,  §  2374. 

prohibited  waters,  §  2374. 

prohibited  waters:   time  policy,   §  2374. 

want  of  ordinary  care  or  skill.  §  2G72. 

detention  by  closing  of,  §  2676. 

improper  navigation  of  ship.  §  2785, 

dangers  of.  §§  2797-2799. 

perils  of,  §  2799. 

interior  and  steamboat  navigation :   one-third  new,  §  3079. 
See  Inland  Navigation ;   River  Navigation. 
NAVIGATION  AND  CONVOY  ACTS  OF  ENGLAND,  §  2522. 
NAVY  NURSE  CORl'S.  ^Var  Risk  Insurance.  Appdx.  A. 
NECESSARIES  OF  SHIP— pledge  of  ship-owner's  credit  for,  §  3119. 

wliat  are,  note,  S  3110. 
NECESSITY  justifying  deviation.  §  2417. 

may  validate  trade  otherwise  invalid,  §  2543. 
NEGLIGENCE— of  agent  in  filling  out  application,   §§  472,  481. 

of  insurer's  agent  in  duty  to  insurer :  effect  on  insured,  §  659. 

of  agent  in  not  complying  witJi  instructions,  §  665. 

of  agent  to  efi'ect  a  valid  policy:   liability,  §  679. 

of  officers  of  company  as  to  knowledge  of  solvency,   §  683. 

of  agent  or  broker:   defenses  of  in  action  against,  §  717. 

of  agent  or  broker:  amount  of  recovery  for,  §  717. 

rule  that  carrier  cannot  contract  against:  release  of  carrier  from  damages, 
§   868. 
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KEGLIGEXCE— continued. 

of  servants:  carrier  may  insure  himself  against,  §  925. 

of  agent  as  excuse  for  nonpayment  of  premiums,  assessments,  etc.,  §  1351. 

of  assured  in  protecting  property  from  approaching  conflagration,   §   3662. 

concealment  in  marine  risks  arising  from,  §  1787. 

concealment  arising  from,  §  1847. 

representations  made  through,  §§  1902,  1903. 

breach  of  warranty,  §  1964. 

in  not  reading  application,  §  1974. 

mistake  or  ignorance:  representations:  guaranty  insurance,  §  20023,  subd. 
(m). 

duty  of  assured:  loss  of  vessel  while  moored,  §  21Clli. 

of  master  or  crew:  seaworthiness,  §  2167. 

of  master  and  mariners:   remote  cause:   deviation,  §  2405. 

insurance  by  carrier  against  losses  from:  public  policy,  §  25.33. 

or  contributory  negligence:    voluntary   exposure   to   voluntary   or   unneces- 
sary danger,  §  2624a. 

death  in  attempt  to  save  life,  §  2624b. 

want  of  ordinary  care:  gross  negligence:   loss:   marine  risk,   §  2672. 

loss  caused  by:   marine  risk,  §  2672. 

in  navigating  vessel,  §  2672, 

of  ship  in  stowage,  §  2673. 

whether  barratrous,  §  2742. 

proximate  and  remote  cause:   collision,  §  2754. 

fidelity  guaranty,   §   2766,   subd.    (p). 

in  using  heat  as  agent  for  manufacturing,  etc.,  §  2796. 

in  handling  boat :  loss  of  cargo,  §  2798. 

or  neglect  to  defend  suit  under  employer's  liability.  §  2800,  subds.   (k),  (x). 

of  assurer  under  employer's  liability  in  conducting  defense,  §  2800,  subd. 
(n). 

of  carrier  by  water,  §  2815. 

of  master:   vessel  oAvner's  liability,  §  2815. 

of  master  and  mariners  distinguished  from  fraudulent  exposure  to  peril. 
§  3010. 

occasioning  unseaworthiness:  jettison  necessitated:  general  average,  §  3442. 

of  railroad  company:  recovery:  damages,  §  3454. 

loss  by:    damages  or  recovery,   §   3454,  subd.    (d-5). 

recovery  back  of  money  paid  by  insurer,  §  3486. 

of  medical  examiner:  examination  of  person  of  assured  in  respect  to  injury, 
§  3491a. 

in  not  reading  policy,  note,  §  3514. 

of  third  party  occasioning  loss:   release  of:   subrogation,  §§  3540,  3541. 

subrogation,  §§  3574-3576. 

of  third  person:  subrogation,  §  3575a. 

etc.,    of   another:    accident   policy   without   stipulation    for    subrogation,    § 
.3579a. 

action  for  damages:   insurer  joined  as  plaintiflF,  §  3644. 

action:   parties,  §  3658. 

See  Collision;  Proximate  and  Remote  Cause;  Subrogation. 
NEGOTIABILITY  OF  NO'IER  for  premium,  and  premiums,  etc..  notes,  §  1218. 
NEPHEW — life:   insurable  interest,  ^   lOGO. 
"NET  PREMIUM."  defined,  §   1083. 

NET  SINGLE  PRE:MII-M— how  ascertained:   statute.  §  1191. 
NEUTRAL,  transfer  to,  during  transit:   outbreak  of  war,  §   2547. 

capture  within  territorial  waters  of,  note,  §  2748. 
NEUTRALITY  AND  NATIONAL  CHARACTER— neutral  and  belligerent  prop- 
erty:  description,  §   1714. 

neutrality:   concealment,   §   1818. 

warranty   of   neutrality,    may   be   both    affirmative   and   promising,    §    1!I16. 

generally:  warranty  of  neutrality,  §  2122. 

object  and  moaning  of  this  warranty,  .S;  2123. 

6555 


INDEX 

NEUTRALITY  AND  NATURAL  CHARACTER— continued. 

neutral  properly  deiincil:   wlio  is  a  neuUal:   domicile,  §  2124. 

warranty  true  when  made,  nut  forfeited  by  subsequent  lioatilitiea,  §  2125. 

warranty  of:  as  affected  by  barratry,  §  212U. 

documents,  papers,  etc.,  required,  §  2127. 

character  of  documents  and  insignia  of  national  character  required,  §  2128. 

description  in  policy  or  representation  as  to  national  character,  §  2129. 

goods  shipped  from  a  neuural  to  a  belligerent,  §  21oU. 

goods  shipped  from  a  belligerent  to  a  neutral:    transfer  after   capture,   § 
2131. 

agreement  to  claim  property  as  neutral  in  case  of  capture,  §  2132. 

ueulral  vessels  employed  in  belligerent  service,  §  2133. 

may  neutrals  avail  themselves  in  time  of  war  of  trade  prohibited  during 
peace";   §   2134. 

vendee  of  vessel,  §  2135. 

blockade:  neutrality  violated  by  breach  of,  §  2136. 

blockade:  existence  of  where  notorious  or  long  continued,  §  2138. 

blockade:   what  constitutes,  §  2139. 

same  subject:  iSritish  Orders  in  Council,  etc.,  §  2139a. 

blockade:  continuance  of,  §  2140. 

sailing  lor  blockaded  port:   intention  to  enter:  breach  of  blockade:  what  is 
and  is  not,  §  2141. 

simulated  or  false  papers:  concealment,  suppression,  or  spoliation  of  papers, 
§  2142. 

liberty  to  run  blockade:   seizure,  §  2142a. 

carrying  contraband  goods :  contraband  of  war :  breach  of  neutrality,  §  2143. 

neutral  risk  covered  wliere  so  evident  from  order,  §  2730. 

neutrality:  ulterior  or  ultimate  destination  of  goods:  "continuous  voyage": 
"hostile  destination,"  §   2007. 

breach  of  neuuality  from  resistance  to  lawful  right  of  search,  §  2144. 

neutral  ownership  of  property  seized,  §  2547. 

neutral  port:  goods  shipped  to,  §  2567. 

warranty  of:  lUarine  Insurance  Act,  Appdx.  C,  sec.  36.' 

enemy  character :   Declaration  of  London,  Appdx.  E. 

unneutral  service:    Declaration  of  Loudon,  j^ppdx.  E. 

transferred  to  a  neutral  flag:  Declaration  of   London,  Appdx.  E. 

no  implied  warranty  of  nationality,  Appdx.  C,  sec.  37. 

resistance  to  search:  Declaration  of  London,  Appdx.  E. 
NEW  FOR  OLD.     Hec  die-third  JSew. 

NEWFOUNDLAND  TRADE— usage:   intermediate  voyages,  §  1502. 
NEWSPAPER — intelligence  in,  how  far  binding  on  underwriter,  §§  1809-1812, 
1845. 

knowledge  obtained  from  by  agent:   when  insurer's  knowledge,  §  lo36. 

company  cannot  carry  on  accident  insurance,   §  2535. 
NEWSPAPER  CONTRACT,  whether  accident  policy:   ultra  vires,  §  337d. 
NEW  TRIALS— practice,  §g  3718,  3722. 
-NEW  YORK  ILmiiOR"— includes  what,  §  1505. 
NIECE,  as  beneficiary,  g  789a. 
NONAlililVAL  of  ship:  disclosure,  §  1836. 
NONEXPERTS.     See  Evidence. 
NONFORFEITURE  CLAUSE— suicide,  §  2644. 
NONFORFEITURE   PAID-UP   POLICY    forfeited   by  nonpayment   of   notes  or 

interest,  §  1188. 
"NONFORFEITURE    POLICIES.      See    Paid-up    and    Nonforfeitable    Policies; 

Premium. 
NONFORFEIIURE  POLICY— statement  of  agent  that  policy  is  such,  §  1182. 

See  Paid-up  Policy. 
NONFORFEITURE  STATUTES,  §   1179. 

See  Statutes. 
NONINTERCOURSE  LAW— trade  valid  through  necessity,  §§  2542,  2543. 

6556 


INDEX 

XONMEMBERS — right  of  member  to  deny  liability  for  losses  on  policies  to. 

§  1271. 
KON-NEGOTIABLE  NOTES.     See  Notes. 

NONPARTICIPATING  POLICY— wlien  assured  entitled  to,  §  1183. 
NONSUIT— §  3723. 

on  ground  of  no  completed  contract:   when  error  to  grant,  §  44a. 
stat'ito  of  limitation:  new  action,  §  3205. 

See  Practice. 
NON- WAIVER,  and  non-acceptance   clause:    possession  taken  by  assurer   and 
expense  incurred  for  repairs,  §  3051. 
as  to  acts  of  adjustment:  waiver  of  proofs  of  loss,  §  3373. 
NOTARY— certificate  of,  §§  3322-3328. 

not  ■■magistrate,"  §  3322. 
NOTE,  insurable  interest  of  indorser  of,  §  938. 
insurable  interest  of  holder  of,  §  939. 
payment  by  of  judgment:  condition  precedent  to  suit:  employer's  liability. 

§  2800,  subd.  (q). 
given  by  master  in  foreign  port  for  ship's  supplies,  §  3119. 
NOTES  FOR  PREMIUMS,  AND  PRE.AIIUM,  ETC.,  NOTES:   premium  notes: 
no  assessment  when  contract  incomplete,  §  53. 
premium  notes:  deposit  of  as  condition  to  receiving  policy,  §  53. 
for  first  premium  when  necessary  to  be  given,  §  70. 
for  first  premium  given  agent:  when  contract  not  completed,  §  70. 
premium  notes  need  not  be  actually  signed  and  delivered  to  complete  con- 
tract, §  72. 
accepted  for  premium  by  agent,  §  73. 
for  premium  agent:  waiver,  §  76. 
for  premium:   waiver,  §  76. 

premimn  notes:  second  assessment  where  fust  one  unpaid:  waiver,  §  76. 
non-negotiable:  payment  premiuiTi,  §  80a. 
promissory:  payment  of  premium,  §  80a. 
premium  note  and  policy  one  contract,*  §§  197,  1203. 
premium  notes,  whether  part  of  policy,   §§   197,  1203. 
given  foreign  company  which  has  not  complied  with  statutes  as  to  doing 

business:  validity  of  note,  §  332. 
capital  stock  notes,  etc.,  capital  of  company,  §§  341,  343. 
premium  notes:  powers  of  directors  as  to,  §  404. 
promissory  notes  for  premium:   ratification  agent's  acts,  §  460. 
premium   note:    omission   to   sign:    custom   of   company   to   dispense   Avith 

signature,  §  532. 
for   premium  where   rebate:    collectability  of,   §    1092a. 
premium  notes:  whetlicr  payment  of  necessary  to  entitle  to  paid-up  policv, 

§  1187. 
whether  payment  of  note  prerequisite  to  claim  paid-up  policy,  §  1187. 
premium  notes,  when  failure  to  pay  interest  on  forfeits  paid-up  policy — 

wlien  not,  §§  1188,  1189. 
payment  by  note,  §  1202. 

to  what  extent  note  constitutes  payment,  §  1202a. 
when  note  does  not  constitute  payment,  §  1202b. 
payment  by  note:   receipt  for  premium,  §  1202c. 
note  as  equivalent  to  or  in  lieu  of  casli,  §  1202d. 

effect  as  loan  wliere  agent  advances  premium  and  takes  note,  §  1202e. 
stipulation  that  note  not  payment  but  extension  only,  §  1202f. 
premium  note  and  policy  one  contract,  §§  197,  1203. 
conditions  as  to  forfeiture  for  nonpayment  of  note  at  maturity:  generally, 

§   1204. 
when  such  condition  not  apj)licable  to  note,  §  1204a. 
validity  of  provisions  for  forfeiture  for  nonpayment,  note,  §  1205. 
payment,    by     negotiable     paper:     demand    and    notice,    etc:     forfeiture, 

§S  ] '206 -1208. 
that  policy  not  ipso  facto  void  for  nonpayment  of  note,  §  1206a. 
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NOTES  FOR  PREMIUMS.  ETC.— lontimied. 

payment  by  iiegutiabli'  papor:    statutory  notice,  §  120flb. 
jtaynii'nt  by  nej^utiabli'  paper:   place  of  payment,  §  3  200c. 
wlien  insurer  not  bound  to  notify  assi'-uee  of  maturitv  of  note  of  assii-nor, 
^   J2()Sa.  ^  ^  .  o       . 

when   stipulation   is   that   j)olicy    void   or   risk   suspended,  etc.,  for  nonpay- 
ment note,  g  1209. 
for  entire  premium:   suspension  risk,  §  1210. 
when  condition  for  forfeiture  in  note  only,  §  1211. 

when  there  is  no  condition  as  to  forfeiture  for  nonpayment  notes,  §  1212. 
subsequent  parol  agreement:    nonpayment  of  note:    forfeiture,  §  1213. 
■right  to  loan  after  nonpayment  of  note,  §  121:5a. 
power  of  mutual  eomjiany  to  take  notes,  §  1214. 
validity  of  notes  for  ])remium  and  premium  notes,  i<  1215. 
jjnemium  notes  yiven   unauthorized  company,   J?   12io. 
general  matters,  §  1217. 

negotiability  of  notes  for  tlie  premium  and  premium,  etc.,  note,  §  1218. 
wlien  note  is  payable,  §  1219. 

when  note  payable:   conflicting  dates:   erroneous  date,  §  1219a, 
when  note  payable:   extension  of  time,  §  1219b. 
when  note  i)ayable:  days  of  grace,  §  1219c. 
jiayment  of  note  by  mail,  i;  1219d. 

validity  of  provisions  as  to  i)remium,  etc.,  notes,  §  1220, 
ilieu  on  premium  notes  and  funds,  §  1221. 
when  insured  liable  on  note  for  premium,  §  1221a. 
when  insured  not  liable  on  note  for  premium,  §  1221b. 
(liability  on  premium,  etc.,  notes — generally,  §  1222. 
diability:   when  absolute  on  note — when  not,  §  1223. 
liability  for  losses  prior  to  membership,  §  1224. 
liability:    when    continues    until    policy    surrendered    and    all    assessments 

paid,  §  1225. 
liability  after  termination  of  contract  or  surrender  of  policy,  §  1226. 
liability  after  suspension  on  note  for  entire  premium,  g  1227. 
-liability  after  part  payment  of  note,  §  1228. 
liability  after  loss,  §  1229. 

liability  incurred  by  default  in  payment  of  assessment,  §  1230. 
•liability  in  case  of  insolvency  of  company,  §  1231. 
insolvency  of  maker  of  note,  §  1232. 
interest  on  {)remium  note:   forfeiture,  §  1233. 
tender:   premium  notes,  §  1234. 
payment   of   jiremium   notes   or    interest   thereon    by    dividends   or    profits, 

g  1235. 
application  to  unpaid  notes,  of  amounts  due  for  claims  for  injuries:  accident 

[jolicy,  §  1235a. 
efifect  of  nonpayment' of  note  upon  beneficiary,  §  1230. 
deduction  of  note  from  loss,  §  1237. 
counterclaim  on  note  of  owner  of  vessel  insured  for  benefit  of  mortgage, 

g  1238. 
amount  of  recovery  on  premium  notes,  §  1239. 
assessment  of:   generally,  g  1250. 
premium  notes  of  one  class  not  assessable  pay  loss  in  another  class,  g  1298. 

note, 
second  assessment  of  note,  g  1303. 
no    liability    for    assessment    on    where    "duplicate"    policy .  fraudulently 

issued,  g  1304. 
defenses,  g§  1311.  3734,  3735. 
premium  notes:   defenses  to  actions  on,  §  1311. 
premium  notes:   defenses:   assessments,  g  1311. 

premium  notes:   holding  same  and  demanding  payment:    waiver,  g  1357. 
holding    overdue    note    and    expecting    payment    of    premiums    no    waiver, 

§  1357a. 
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premium    notes:    maker    indebted    on    other    notes:    return    of    premium 

§  1409. 
premium  notes:   return  of  premium,  §  1409. 
for  premium:   when  no  return  of  premium,  §  1409a. 

premium  notes,  liability  on  by  neglect  to  have  policy  canceled,   §   1644. 
premium  notes:  right  to  deduct  in  case  of  assignment,  §  2342. 
premium    notes    unpaid:    stipulation    suspending    policy    valid,    §    2510. 
promissory  note:   guaranty  of  prompt  payment,  §  2800. 
premiiun  note:   contract  right  to  deduct:   damages,  §  3456. 
premium  notes:   deduction  of  value  in  gold:   damages.  §  3456. 
instalment  notes:    evidence,  §  3487. 
de])osit  notes:  premium  notes:  action,  §  3487. 

premium  note:  complaint  on  by  receiver  must  show  what,  §  3592. 
siibscription  note:  release  of  stockholders  from,  §  3593. 
promissory   notes  in   another   state   than   domicile   of   assigning  companv 
§   3593.  *^     *' 

premium  notes  deducted:    value  of  outstanding  policies,  §  3595. 
maker  of  premium  note:   insolvency  of,  §  3599. 
set-off:   defenses,  §  3737. 
premium  notes:  waiver,  estoppel,  etc. 

See  Assessments;   Cancelation;   Premium. 
NOTICE  of  refusal  to  accept  policy,  §  58. 

of  refusal  of  offer  or  application:  usage  as  to,  §  59a. 

actually  put  in  mail,  §  62. 

duty   to  notify   assurer  where   policy   does   not   conform   with  application 

§  66g. 
to  prepay  premium  as  affecting  custom,  §  70. 
of  cancellation  premium  note,  §  76. 
to  one  agent  not  notice  to  another,  §  107. 
of  location:   reinsurance:   when  risks  not  separate,  §  127a. 
to  reinsurer  to  defend,  §  137. 
change  of  by-laws,  etc.,  §  378b. 

of  restrictions  on  agent's  authority:  member  mutual  company  has,  §  394. 
of  agent's  limited  authority:   what  is  not  notice,  §  431. 
of  agent's  limited  authority:  application,  §  502. 
to  and  knowledge  of  agents — generally,  §  515. 
to,  and  knowledge  of  agent,  §§  515,   516. 
to  subagent  when  notice  to  principal,  §  515,  note, 
of  transfer  of  policy  to  broker,  §  635. 

of  cancellation  to  agent  or  broker  proLiiring  insurance  insufficient,  §  637. 
condition  tliat  notice  cancellation  be  given  party  effecting  insurance,  §  638. 
of  cancellation  to  insured's  agent  when  suflicient,  §  639. 
of  cancellation — agent  of  both  parties,  §  640. 
of  cancellation — custom — agents  of  insured,  §  641. 
should   be  given  principal  by  agent  of  refusal  to  accept  order  to   insure 

g  663. 
sliouJd  be  given  principal  by  agent  of  failure  to  effect  insurance.  §  664. 
to  sureties:    action  on  agent's  bond:   laches  of  principal.  §  709. 
of  revocation  of  agent's  authority:  etl'ect  as  to  assured,  §  721. 
of  other  insurance  to  one  whose  agency  has  ceased.  §  721. 
beneficiary  cliargcd  with  as  to  contents  of  policy,  §  848. 
to  insurer  of  assignment  not  necessary  to  preserve  validity  of  life  policy: 

statute,  §  914,  note, 
of  forfeiture  for  nonpayment  of  jn-emiums  unnecessary,  §  1106. 
wlierc  order  on  third  party  given  for  premium,  §  1143. 
of  an   int<Mit  contra  must  Ite  given  wliere  contracts  permits  a|)p!ication  of 

dividends  on  jiremium,  §   1166. 
of  maturity  of  interest  on  premium   notes:   paid-up  policy,  §  1188 
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when  insurer  not  boimd  to  notify  assignee  of  maturity  of  note  of  assignor, 

§  1208a. 
to  subordinate  secretary,  when  presumes  necessity  for  assessment,  §  1290, 

note, 
of  intention  to  assess  not  necessary  for  directors'  regular  meeting,  §  1293. 
of  assessment:  and  service  of:  waiver  by  assured  of,  §  1384. 
(Uincellation  ujioii.  tJ  1644. 
to  agent  or  broker  of  cancellation,  §  1655. 
implies  reasonable  time  to  do  act  re(|uired,  note,  §  1602. 
may  the  policy  be  terminated  eo  instanti:   reasonable  time,  §  1605. 
of   cancellation    whether   policy   terminated   eo   instanti:    reasonable   time, 

§  1665.  "  ' 

of  cancellation:   entire  or  divisible  contract,  §  1605b. 
by  publication:  decree  of  foreign  court,  §  1668a. 
when  mailing  notice  and  unearned  premium  to  foreign  company  sufBcient: 

cancellation,  §  1669a. 
of  registered  letter:  when  insured  not  put  on  in(]uiry,  §  1669b. 
of  cancellation:   sufficiency,  etc.,  of,  §§  1670-1670b. 
of  increase  of  risk:  waiver,  §  2208. 
of  change  of  use,  §  2221. 
to  insurer:  assignment:  waiver,  §  2248. 
may  operate  as  consent  to  mortgage:  alienation,  §  2273. 
of  assignment:  fire:  marine,  §  2310. 
of  assignment:  life  policy,  §§  2327,  2328. 
of  assignment:  marine  policy,  §  2354. 
"due  notice  of  deviation,"  §  2417a. 
as  to  other  insurance  waiver,  §  2487. 
of  defense:  automatic  sprinkler,  §  2739a. 
of  abandonment,  §  2892a,  Appdx.  C,  sec.  62. 
of  abandonment  and  proof,  §  2960. 
abandonment   and   constructive  total   loss:    reinsurance:    "pay   as   may   be 

paid":  compromise,  §  2960a. 
of  abandonment:   reasonable  time.  §§  2961-2966. 
of  abandonment:  what  notice  justifies,  §§  2970,  2971. 
to  ship-owner  by  master:  bottomry,  note,  §  3119.    , 
sale:  obligation  to  communicate  with  ship-owner,  §  3133. 
to  rebuild  not  given:  when  insiners  may  rebuild,  §  3151. 
of  election  to  rebuild,  etc.:  what  constitutes,  §  3165. 
of  rejection  of  claim:  when  action  may  be  brought,  §  3224. 
of  demand  for  arbitration,  §  3243. 
of  meeting:  dissolution  of  benefit  society,  §  3598. 
to  corporation;  application  by  stockholders;   dissolution,  §  3600. 
See  Alienation;  Demand;  Rescission  and  Cancelation. 
NOTICE— PREMIUMS,   ASSESSMENTS,  AND   DUES:    wlion   notice   must  be 

given — generally,   §   1320. 
when  notice  need  not  be  given — generally,  §  1321. 
notice  necessary  when  insured  entitled  to  profits  or  reduction  of  premiums, 

§  1321a. 
failure  to  give  written  notice,  tender  unnecessary,  §  1322. 
statutory  notice,  §  1323. 

stipulation  contrary  to  statute  requiring  notice,  §  1324. 
waiver  of  notice  in  other  cases,  §  1324a. 
constitutionality  of  statute  requiring  notice,  §  1325. . 
statutory  notice:  place  of  contract,  §  1325a. 
statutory  notice:  efi'ect  of  repeal  of  statute,  §  1325b. 
to  what  class  of  policies  New  York  statute  applies,  §  1326. 
same  subject:   paid-up  policy,  §  1326a. 
stipulation  in  guaranty  fund  note  as  to  notice,  §  1327. 
sufficiency  of  notice,  §  1328. 
bulhciencv  of  statutory  notice,  §  1329. 
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authorities  holding  notice  sufficient,  §  1330. 

right  to  notice:   effect  of  subsequently  enacted  by-law,  §  1330a. 

to  whom  notice  should  be  given,  §  1331. 

notice  to  assignee  who  had  contracted  to  pay  assessments:  liability  of  as 
signee  for  failure  to  pay  same,  §  1331a. 

usage  to  send  notice:   whether  necessitates  giving  notice,  §§  1332-1334. 

personal  notice:   whether  notice  must  be  actually  received,  §   1335. 

service  by  mail,  §  1336. 

service  by  mail:  validity  of  provisions  as  to,  §  1336a. 

service  by  mail:   last  known  address:   change  of  address,  §  1336b. 

notice  wrongly  addressed,  §  1337. 

notice  by  publication,  §  1338. 

same  subject:  validity  of  provisions  as  to,  §  1338a. 

computation  of  time,  §  1339. 
NOTICE,  PROOFS  OF  LOSS,  INJURY  AND  DEATH: 

1.  Affidavit  or  Certificate. 

proof  of  loss:  marine  risk:   certification  by  insurer's  agent,  §  3279. 

magistrate's  deposition:  proofs  of  loss.  §  3303. 

notice  and  affidavit  of  loss:   service,  §  3314. 

before  wliom  verification  shall  be  made,  §  3318. 

magistrate's  certificate:   construction  of  this  provision  generally,  §  3322. 

magistrate's  certificate  when  not  part  of  proofs  of  loss,  §  3323. 

magistrate's  certificate:  "if  recjuired,"  §  3323. 

"nearest"  magistrate  or  notary — generally,  §  3324. 

magistrate  or  notary  nearest  to  fire:   statute,  §  3325. 

magistrate  or  notary  "nearest  to  the  fire"':   "most  contiguous"  to  the  fire: 

rule,  §  3325. 
certificate  of  magistrate  "not  concerned  in  the  loss,"  §  3326. 
magistrate's  certificate:  pleading  as  to,  §  3326. 
magistrate's  certificate:  sufficiency  of:  verification,  §  3327. 
magistrate  "nearest":   sufficiency  of  certificate,  §  3327. 
sufficiency  of  magistrate's  certificate,  §  3327. 

effect  of  statements  in  certificate  of  magistrate  or  notary,  §  3328. 
magistrate's  certificate:  conclusiveness  of,  §  3328. 
notice  of  private  "examination  under  oath":  evidence  of,  §  3330. 
submission  of  insured  to  an  "examination  under  oath,"  §  3330. 
magistrate's  certificate  defective  in  second  set  of  proofs,  §  3345. 

2.  Fraud  and  False  Swearing. 

statements  in  proofs  of  loss:  how  far  conclusive:  mistakes,  §  3319. 
statements  in  proofs  of  loss  as  to  amount  of  loss:   mistakes,  §  3320. 
fraud  and  false  swearing — generally,  §  3330. 
eflect  of  false  statements  as  to  amount  of  loss  where  actual  loss  excceds^ 

amount  of  insurance,  §  3340. 
discrepancy    between    amount   claimed   in    proofs   and   amount   of   verdici . 

§  3341. 
where  fraud  and  false  swearing  enters  into  some  of  the  items  only,  §  3342. 
false  statements  by  agent  of  insured  in  proofs  of  loss,  §  3343. 
false  swearing:  after  commencement  of  suit,  §  3344. 

3.  Injury  and  Death. 

accident   policy:    notice   "within   ton   days"   from   date   of   injury  or  dealli 

construed,  §  3283. 
accident  policy:  injury  causing  total  disability:  death  resulting  therefrom: 

proof  of  death  when  time  for  notice  commences,  §  3284. 
notice  and  proofs:  accident  policy:  who  may  furnish,  5i  3311. 
accident   policy:    full   particulars — does   not   require   details   of   subsequent 

injuries,  §  3334. 
accident  policy:   notice  of  injury  causing  total  disability:   death  resulting 

therefrom,  §  3335. 
employer's  liability  insurance,  §  3335a. 
accident  j)olicv:  notice  and  proofs.  S  333b. 
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4.  Notice  and  Proofs:   Cenorally. 

proof    of    loss:    whether    analogous    to   judgment   or   payment    under   em- 
ployer's liability,  §  2S00,  subd.  (w).    " 
notice    and    proofs    of    loss-  generally:    lire:    substantial    compliance    only 

necessary:  construction,  §  3275. 
distinction'  between  proofs  of  loss   and   evidence   required  to   prove  a  loss 

in  court.  {?  3275. 
notice  and  proofs  must  be  in  time  limited  by  policy,  when,  §  3280. 
notice  and  proof  must  be  in  time  limited  by  i)olicy,  when:  when  not,  §  3280. 
when    strict    compliance    excused:    impossibility    of   performance,    etc., 

delays:   reasonable  time,  §  3280,  subd.   (a). 
beneficiary   has   reasonable   time   after   expiration   of   statutory    period 
neccssarv  for  a  jircsumption  of  death  to  arise  in  which  to  file  proofs, 
§  32S0,  subd.   (b). 
obligation    where   obligation   rests  upon   insurer  to   furnish   blanks   for 

proofs,  §§  3280,  subd.   (c),  3380. 
furnishing  proofs  of  loss  before  time  limit  for  suing  expires,  §  32S0, 

subd.   (d). 
eflect   as    to    legal    representatives,    administrator,   etc.,   beneficiary    as 
claimant  to  death  payment:    accident  policy,  §   3280,  subd.    (e). 
where   stipulation   for  notice  and   proofs   w^ithin  certain  time,  but  no  for- 
feiture imposed  for  failure  to  furnish,  §  3282. 
proofs  of   loss  may  operate   as  notice,  but  notice  alone  will  not   dispense 

with  proofs,  §  3285. 
notice  and  proofs  within  certain  specified  time:   insured  must  show  com- 
pliance, §  3281. 
place  of  notice  and  proofs,  §  3287. 
notice  of  loss  in  writing,  §  3288. 
notice:   proofs:  "'as  soon  as  possible."  §  3289. 

nature  of  the  proofs  of  death:   •"due  notice  and  proof  of  de^th,"  §  3290. 
notice  "forthwith,"  §  3291. 
■immediate  notice,"  §  3292. 
'•at  once"  "prompt  notice,"  §  3292. 

"immediate  notice":   when  verbal  notice  is  sufficient,  §  3293. 
'■give  immediate  notice  and  render  particular  account,"  §  3294. 
'■immediate  notice":   reinsurance,   §  3295. 
"satisfactory  proof":   what  constitutes,  §  3296. 
where  policy  does  not  prescribe  time  within  which  notice  and  proofs  must 

be  furnished,  §  3297. 
provisions  in  by-laws  of  company  as  to  notice  and  proofs,  §  3298. 
notice  and  proofs:   service  by  mail,  §  3300. 
by  whom  notice  and  proofs  should  be  given,  §  3302. 
mortgagor  and  mortgagee:   who  may  furnish  proofs  of  loss,  §  3304. 
to    whom    notice    or    proofs   may    be    given:    notice    to    "secretary,"    agent, 

§  3312. 
where  statute  requires  notice  to  be  accompanied  by  affidavit  as  to  cause 

of  loss,  §  3314. 
notice  and  proofs  of  loss:   loss  during  war,  §  3317. 
notice  and  proofs  may  be  condition  precedent  to  garnishment,  §  3321. 
copies  of  bills,  invoices,  etc.:  books  of  account,  §  3331. 
where  books  of  account,  invoices,  etc.,  are  lost,   §  3332. 
"particular  account":  ''full  and  detailed  statement,"  §  3333. 
notice  of  sickness  or  disease,  §  3333a. 
live  stock  insurance,  §  3335b. 

notice  and  proofs  of  loss:  notice  affecting  loss:  guaranty  insurance,  §  3336. 
must  furnish  all  "docinnentary  evidence,  §  3337. 
statutory  provisions,  §  3347. 

separation  of  damaged  from  undamaged  goods,  §  3347a. 
notice  and  proofs  of  loss:  declaration,  etc.,  g§  3676,  3677. 
notice:  proofs  of  loss:  evidence,  §§  3766,  3767. 
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5.  Notice  and  Proofs  of  Deaths, 
ratiiication  of  agent's  acts,  §  462. 

notice  and  proots  of  death,  §§  882,  note,  3277. 

where  right  of  action  accrues,  §  3186. 

whether  sutticient  proof  of  death  given  does  not  rest  upon  insurer  to  de- 
termine, §  3277. 

where  assured  holds  several  policies  issued  by  same  insurer,  §  3277. 

notice  of  death  condition  precedent  to  recovery,  §  3278. 

proofs  of  loss,  death,  etc.:  condition  precedent,  §  3278. 

delay  in  furnishing  proofs  of  death,  note,  §§  3278,  3280. 

condition  precedent  to  right  of  action:  both  notice  and  proofs  must  be 
fui-nished,   §   3286. 

"as  soon  as  may  be  reasonablj'^  possible,"  §  3289. 

life  policy,  wiio  may  furnish,  §  3309. 

notice  of  death  to  subordinate  council,  §  3310. 

where  constitution  of  fraternal  order  requires  subordinate  lodge  or  secre- 
tary of  such  lodge  to  make  proofs  of  death,  §  3310. 

statements  by  physician  as  part  of  proofs  of  death,  §  3329. 

notice  and  proofs  of  death  as  evidence,  §  3772. 

6.  Notice  of  Loss. 

in  daily  paper,  §  107. 

reinsurance,  §  130. 

service  of  an  attorney  in  fact:  condition  in  Lloyds,  §  335,  note. 

ratilication:   neglect  to  disafhrm  agent's  acts,  §  462. 

what  is  not  sutticient:  agent's  authority,  §  576. 

to  agent:  revocation  of  agent's  authority,  §  721. 

notice  of  loss:  marine,  §  3279. 

to  agent,  §  3291. 

mailing,  g  3291. 

reasonable  time,  §  3292. 

7.  Proofs  of  Loss. 

in  reinsurance,  §  130. 

service  of,  on  attorney  in  fact:  condition  in  Lloyds,  note,  §  335. 

by-laws  excluding  resort  to  civil  courts,  §  372. 

delivery  to  officer  in  charge  of  office,  §  397. 

agent's  authority:  custom,  etc.,  §  450. 

ratilication:   neglect  to  disaffirm  agent's  acts,  §  462. 

agent's  misstatements  in.:   estoppel,  §  577. 

delivery  of  to  agent,  §  581. 

place  of  delivciy:  waiver  by  agent,  §  582. 

retention  of  by  agent:   failure  to  object,  §  589. 

delay  caused  by  agent,  §  502. 

execution  of  by  husband,  g  633. 

authority  of  insured's  agent,  §  633. 

corrected  proofs:  exercise  of  option  to  rebuild:  fire  risk,  §  2160. 

time  liiriit  for  suing  after,  §  3181. 

time  limit  for  suing,  §§  3182,  3186,  3188,  3190,  3211,  3212. 

proofs  of  loss:  inability  to  nuikc  within  time  limit,  §  3220. 

arbitration  and  award,  g§  3258,  3259,  3261. 

time  for  furnishing,  §  3275. 

parol  contract,  §  3276. 

furnishing  of  proof  required  is  a  demand  for  payment,  §  3299. 

nature  of  interest  need  not  be  stated  in  proofs  unless  required  by  policy, 

§  3301. 
by  creditor,  §  3303. 

policy  to  trustee:  change  of  trustee:  who  may  make  proofs,  §  3305, 
wliere  policy  is  issued  to  partners,  §  3306. 
signed  by  iiiiMircd,  tj  3307. 
proofs  of  loss  signed  and  sworn  to,  §  3307. 
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policy  payable  to  another  than  original  insured:   when  proof  must  be  by 

original  insured,  §  ooU8. 
copies  of  written  portions  of  all  other  policies,  §  3313. 
stipulation  that  proofs  must  state  other  insurance,  §  3313. 
where  policy  requires  proofs  to  state  origin  of  lire,  §  3315. 
policy  covering  goods  in  separate  building:  form  of  proofs,  §  3316. 
surplusage,  §  3319. 
fidelity  insurance,  §  3336. 

where  loss  is  total:   sufficiency  of  proof,  §  3338. 

subsequent  proofs  to  be  taken  in  connection  with  former  proofs,  §  3345. 
where  laws  of  association  require  ajjpioval  of  subordinate  lodge:  power  to 

reject,  §  334G. 
notice  of  rejection  of,  §  3393. 

recovery  of  larger  amount  than  claimed  in,  §  3454. 
8.  Waiver  and  lOstoppel. 

proofs  of  loss:  waiver  by  agent's  acts,  §  397. 

notice  of  loss:  waiver  by  officers  of  insurer  going  on  gi'ound  after  fire,  §  397. 

notice  of  loss:   waiver  by  president,  §  399. 

proofs  of  loss:  waiver  by  president,  §  399. 

proofs  of  loss:   agent's  authority:   waiver,  §  450. 

notice  of  loss:  waiver:  agent's  powers  as  to,  §§  575,  576. 

proofs  of  loss:  where  agent  aids  in  preparing:  waiver,  §  578. 

proofs  of  loss:   waiver  of:    agent's  condition  conflicting  with  settled  rule 

of  law,  §  579. 
proofs  of  loss:  when  formal  proofs  are  waived:  agent,  §  580. 
proofs  of  loss:  what  agent  may  waive,  §  583. 
proofs  of  loss:  waiver  by  acts  of  adjuster,  §§  584-586. 
or  death:  waiver  by  acts  of  adjuster,  §§  584,  584a. 
proofs  of  loss:  what  agent  may  not  waive,  §  587. 
proofs  of  loss:  what  is  not  a  waiver:  agent,  §  588. 
proofs  of  loss:  examination  by  agent:  waiver,  §  590. 
proofs  of  loss:  waiver:  agent's  denial  of  liability:  other  grounds,  §  591. 
proofs  of  loss:   waiver:  custom  of  other  agents,  §  593. 
proofs  of  loss:  waiver:  fraud  of  agent  inducing  settlement,  §  594. 
proofs  of  loss:   waiver  of  time  limit  for  suing,  §  3209. 
proofs  of  loss:   waiver:   suit  not  to  be  brought  till  after  proofs  furnished, 

§  3210. 
proofs  of  loss:  refusal  to  furnish,  §§  3280,  subd.  (c),  3380. 
notice  and  proofs  of  death:  waiver,  §  3286. 
notice  of  loss:  waiver  of  written  notice,  §  3288. 
waiver  of  notice  or  proofs  of  loss,  §  3354. 

acts  amounting  to  waiver  or  estoppel:  proofs  of  loss:  cases,  §  3355. 
acts  not  amounting  to  waiver  or  estoppel:  proofs  of  loss:  cases,  §  3356.      ' 
usage  and  custom  as  to  proofs  of  loss:  waiver,  §  3356. 
notice  of  loss  received  but  proofs  not  received:  waiver,  §  3356. 
notice    of    accident   under    indemnity    policy:    employer's    liability    or    in- 
demnity policies:  notice  of  accident,  etc.:  waiver,  §  3356. 
waiver  by  agent  of  company:  by  adjuster,  §  3357. 
waiver  of  notice  not  waiver  of  proofs,  §  3358. 
acting  on  oral  notice  waives  written,  §  3359. 
may  be  waived  orally,  note,  §  33G0. 
stipulations  in  policy  that  waiver  must  be  in  writing  do  not  applv  to  proofs 

of  loss,  §  3360. 
mere  silence  no  waiver,  §  3361. 
•redit  guaranty:  silence  as  waiver,  §  3361. 
■waiver   by   failing  to   give  notice   of  defects   within   reasonable   time   and 

specifying  particular  defects:   retention  of  proofs,  §  3362. 
only  defects  specified  can  be  relied  on  as  defenses,  others  not  specified  are 

waived,  §  33G3. 
where  insurer  objects  to  proofs  and  refers  to  policy,  §  3364. 
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failure  of  insurer  to  respond  to  inquiries,  g  3365. 

where  insurer  requires  corrections  wliich  cannot  be  made  in  time  limited 

for  furnishing  proofs,  §  3366. 
receipt  of  proofs  after  time  limited  by  policy  for  furnishing  same,  §  3367. 
request  by  insurer   that  proofs  be  furnished,   §§  3368,   3369. 
effect  of  requiring  additional  proofs,  g  3370. 
waiver  not  acted  upon,  etc.,  s  3371. 
where   person    insured   dies    without   knowledge   of   beneficiary   or   insurer 

and  proofs  are  not  furnished  within  time  limited,  §  3372. 
denial  of  liability  in  waiver  of  proofs  or  defects  in  proofs,  §  3373. 
non -waiver  clause  as  to  adjustment,  §  3373. 
denial  of  liability:  charge  of  incendiarism,  §  3374. 
denial  of  liability  not  operating  as  waiver:  proofs  of  loss,  §  3375. 
refusal  to  pay  loss  because  pendency  of  garnishment  proceedings,  §  3376. 
denial  of  liability  may  be  by  agent,  §  3377. 
refusal  by  insurer  to  accept  proofs  of  loss  on  ground  of   no   liability   is 

waivej-,  §  3378. 
where  company  declines  to  receive  proofs  as  not  being  in  time  or  not  by 

proper  person,  §  3379. 
refusal  to  furnish  blanks:  life  policy,  §  3380. 
examination  imder  oath  as  waiver  of  notice  or  proofs,  §  3381. 
waiver  of  provision  as  to  particular  account  of  loss,  §  3382. 
magistrate's  certiticate:  waiver,  §  3383. 
waiver  of  magistrate's  certificate,  §  3383. 
where  insurer  estopped  from  setting  up  that  insured  has  sworn  falsely  in 

his  proofs:  adjustment  of  loss,  §  3384. 
adjustment  is  a  waiver,  §  3385. 
promise  to  pay:  waiver,  §  3386. 
offer   )>y   company  to  pay  in  settlement   of  loss  part   of  amount  claimed, 

§  3387. 
payment  of  part  of  loss,  §  3388. 
submission  to  arbitration:  waiver,  §  3389. 
appearance  and  jdeading  by  insurer:  waiver,  §  3390. 
statutory  provisions:  notice  and  proofs,  §  3391. 
letters  showing  waiver  of  proofs  of  loss,  §  3392. 
waiver  of  right  to  insist  that  proofs  were  not  furnished  by  proper  person, 

§  3.393. 
company    estopped   after    payment   of   money   into   court   to   claim    proofs 

insufficient,  §  3394. 
proofs  of  loss:  waiver:  receiver,  §  3592. 
NUISANCE — carrier  cieating  public  nuisance:  liability  of,  §  34S2,  note. 
OHELISK.     See  Cleopatra's  Needle. 
OCCITANCY— §§  2101-2111. 

cl.ange  of  tenants:  increase  of  risk,  §  2223. 
waiver:  proofs  of  loss,  §  3373. 

S^e  Conditions  Voiding  Policy;  Joint  Occupancy;  Use  and  Occupancy. 
OCCUPATION — by-laws  prohibiting  extra-hazardous:   change  of,  §  ;]7!)d. 
life  risk:  repi esentation  and  warranty:  continuing  warranty,  §  2074. 
of  adjacent  buildings:  erection  of:  chan^-^e  in  exposure,  §  2206a. 
prohibited,  S  2236a. 

condition  jnohibiting  change  of,  §  223G. 
of  insured,  illegal:  life  risk,  §  2538. 

engaging  in  work  of  humanity:    saving  shipwrecked  crew,  §  2632. 
exception  of  liability  for  wrecking,  §  2632. 
defined,  §  2870. 

of  insured:  loss  of  time:  change  of  occupation,  §  2870. 
disal.ilif y,  §§  3031-3035. 

illegal:  proofs  of  loss  showing,  conclusive,  §  3319. 
waiver:  demaod  for  proofs  of  loss,  i;  3308. 
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OCCUPATION— cont  iimed. 

liability  liiuitod:  daniages,  §  8462. 

i-r  iM    ploymont  proiiitiitcd:  cvidoiice,  §  3796. 
OFFICKKS,  of  aocii'ty  as  (.ustodian  of  ccttificate,  §  108f. 

of  insuranco  corporations,  etc.:   tlioir  powers,  §  397. 

or  agents  of  subordinate  lodges:   waiver,  §  442a. 

execution  by  subordinate  of  certificate,  §  530u. 

of  insurer,  liability  of,  ji  (iSI?. 

duty  to  be  informed  as  to  ability  of  insurer  to  pay  risks,  §  683. 

action  in  lixing  prolils  not  bintling  on  beneficiary:   tontine  policy,  §  864. 

corporation,  insurable  interest,  in  life  of,  §  fl3r)b. 

making  levy:    insurable  interest  of,  §  1)59. 

serving  attachTuent:   insurable  interest  of,  §  959. 

of  society  may  receive  assessments,  §  1278. 

of  society:  levy  of  assessment  by,  §  1292. 

of  vessel:  seaworthiness,  §  2160,  note. 

sea\\urthiness,   §  21()4. 

shot  by  prisoner:   intentional  injuries,  etc.,  §  2618. 

of  the  law :  assault  upon :  resisting  arrest,  §  2619c.  ^ 

assault  on:  accidental  death:   proximate  cause,  §  2837a. 

liability  for  fraud  inducing  contr'ct,  §  3480. 

of  vessel:  war  risk  insurance  of  personal  etlects,  Appdx.  A. 

See  Agents;  Bureau  of  War  Risk;  Insurance;  Mutual,  etc..  Companies; 
Mutual,  etc..  Societies;   Parties;   Powers. 
OFFSET:  premium  and  rents  due  from  agent,  §  1113. 
OIL:   for  engines:   seaAvorthiness,  §  2161. 

deck  load:  coasting  voyage,  §  3419. 
OIL  TANIv,  location:   representations,  etc.,  §  2068. 

<1LD  LINE  COMPANY,  or  co-operative  or  assessment  plan:  distinctions,  §  346b. 
"OIL  LINE"  POLICY  defined,  note,  §  145. 
OLERON  laws  or  judgments  of,  §  i. 

laws  of,  §§  i,  iv. 

laws  of:  contribution  and  jettison,  §  3400. 
OMISSION  of  agent  in  filling  out  application,  §§  472,  481. 

of  agent:  noncompliance  with  instructions,  §  665. 

inadvertently  to  state  material  facts:  concealment.  §  18*^ 7,  and  note. 

inadvertently  or  unintentionally  made:   represental.ons.  §^  1902,  1903. 
"ON  ACCOUNT  OF":  policy  to,  §  310. 

"ON  A  PASSAGE","  time  policy:    duration  of  risk,   §   1506. 
ONE-THIRD  NEW.     See  Repairs— fifty  per  cent  rule,  etc.,  §§  3077-3095. 

deducted:   ship  new  or  old:  statute,  §  3081. 

amount  actually  expended  for  repairs,  §  3103. 

adjustment  of  averages,  §  3104. 

temporary  repairs:  general  average,  §  3429. 
OPEN   CONTINUOUS  POLICY:    when   certificate  to   cover   shipments  is   such, 

§  50. 
'OPEN  COVER"  reinsurance  of  cargo:  refusal  to  sign  policy  or  to  pay:  policy 
not  stamped,  §  41d. 

when  contract  for  sea  insurance  under  stamp  act,  note,  §   145. 
'OPEN  MORTGAGE  CLAUSE"  risks  and  losses,  §  2794a. 
OPEN  POLICY — custom  as  affecting  goods  covered  by,  §  50. 

"property  on  board  vessel : "  indorsement  of  risk :   acceptance,  §  55. 

defined,  §  156. 

"insurable  value"  of  ship  under,  note,  §  156. 

policy  defined:  whether  policy  open  or  valued,  g  158. 

what  is  an,  §  158. 

or  valued:  rate  of  exchange:  invoice  value:  valued  premium  included,  note, 
§  158. 

and  not  valued:  standard  policy,  §  158a. 

vessel  lost:   damages,  §  3454. 

ou  freight:  total  loss:  damages,  §  3454. 
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OPEN  POLICY— continued. 

cargo  totally  lost:  damages.  §  3454. 

commissions  of  assured:  damages,  §  3456. 

Avho  may  sue,  §  3648. 
OPINION— representations  of.  §  1004. 
OPINION  EVIDENCE:   nonexperts,  §  3814. 

See   Expert    JCvidence,    SS   3810-3818:    Evident?. 
OPINIONS  as  affecting  concealment,  §§  1796,  1797. 

concealment,  §  1862. 
OPIUM:  nonuse  of.  construed.  §  2612,  note. 
OPIUM  HABIT:   addicted  to  the  exercise  or  intemperate  use  of.  §  2076. 

concealment,  §  2076. 
OPTION  to   purchase:    vessel  hired  with:    insurable  of   United  Stale,  in:    war 
risks,  §  1006a. 

reserved  to  cancel,  §  1639. 
OPTION  CONTRACT,  alienation,  §  2284a. 
ORAL  AGREEMENT  of  agent  may  control  application,  §  61. 

prepayment  pren  ium,  §  72. 

dispensing  with  Avarranty  before  delivery  of  policy,  §  472. 
ORAL  APPLICATION— agent's  knowledge,  §  496. 
ORAL  CONTRACT:  agent's  power  to  ma^ke,  §  525. 

See  Parol  Contract. 
ORAL  EVIDENCE.     See  Eviden  e. 

ORA  L  STATEMENT  hot  continuing  warranty,  §  1947,  note. 
ORDER  FOR  INSURANCE:  completion  contract,  §  66. 
ORDERS  fraternal  benefit:  history  of.  §  v. 

on  third  party  for  payment  of  premium,  §§  1142.  1143. 
See  Fraternal  Orders. 
"ORDERS    IN   COUNCIL,"    amending    trading    with    the    enemy    proclamation: 
prohibiting  insurances,  etc.,  §  2.506,  subd.   (e). 

English:  contraband  of  war,  §  2569a. 

of  Great  Britain,  validitj^  of,  §  2569a. 

of  Great  Britain,  Appdx.  F. 

Soe  British  Orders  in  Council:   Instructions. 
ORDER  TO  INSl'RE — agent  should  notify  principal  of  refusal  to   when   time 
of  receiving  should  be  disclo.-ed.  §  1836. 

when  what  is  stated  therein  sliould  be  disclosed.  §  1836. 
ORDINANCE,  munir'pal,  effect  of  on  rebuilding  clause,  §  3154. 

preventing  rebuilding,  §  3170. 

renewal  incorporates,  §  3170. 

maritime,  §   i. 

as  source  of  insurance  law,  §  i. 

as  part  of  contract.  §  194. 

See  Ordinance. 
ORDONNANCE   de  la  marine,   §  iv. 

of  Amsterdam,  note,  §  vii. 

of  Louis  XIV,  §§  i,  iv,  note,  §  vii. 

of  Philip  11.  note,  §  vii. 

of  Rotterdam,  note,  §  vii. 

of    \\'isl)y.    ?!    vii. 
ORGANIZATION    OF    CORPORATION,    compliance    with    statu  o    as   to.      See 

Statute. 
ORIGIN  (  f  insurances,  §§  i-x. 
ORIGIN  OF  FIRE:  proofs  of  loss,  ??  3315. 
"ORPHANS"   as   l)cneficiaries,    S§   780,  790,   801,   802. 
OTHER  INSURERS:  concealment  of  same  facts  froir.  §  1874. 

misreprcseiif ations  to,  S   1926. 
OTHER   OR   DOUl'.LE   ANT3  OVERINSURANCE— othc r    insurance:    coixlition: 
reinsurance,  §  3  25. 

other  insurance:  waiver:  agent,  §5?  397,  3386. 
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OTHER  OR  DOUBLE  AND  OVER  INSURANCE— continued. 

other   insurance:    agreement   of   agent   to   indorse   permission   thciefor   on 

polii'V,  §  443. 
other  iiK><urinu'e:  ratification  of  agent's  acts,  §  4fi4. 
other  insurance:  when  and  when  not  waiver:  agent,  §§  550  558. 
statutory   policy:   provisions  as  to  aijent  and  waiver  by  failure  to  cancel 

§  .-..-.lib. 
other   insurance:    duty  of  agent  to   en'cct   in  case  of  insiuer's   insolvency, 

§  <'75. 
premium:  discrimination  or  rebate,  §  l()02g. 
ovorinsurance   by   several   insurers,   whether  premium  returnable,  pro   rata 

contribution,  §  1412.  * 

other  insurance:  several  policies  on  difl'erent  risk:  short  interest,  §  141!). 
or  substituting  policy:  when  does  not  attach:  cancellation,  §§  1655a,  lG55b. 
other  insurance:   disclosiue  of:   marine,  §  1835. 
o' :icr  iiisnraBco:   refusal  of  other  insurers:   disclosure,  §  2075. 
what  is  other  or  double  insurance,  §  2455. 
overinsurance  ditlers  from  reinsmance,  §  2455. 
overinsurance,  §  2456. 
overinsurance  defined,  §  2456. 

"existing  insurance":  marine:  mutual  societies,  §  2456a. 
conditions  as  to  other  insurance,  §  2457. 
construction  of  comMtions  as  to  other  insurance,  §  2458. 
where  other  insurance  is  only  temporary,  §  2459. 
subsequent  marine  policy  suspended  where  property  fully  covered  by  other 

insurance  at  time  of  issuance,  §  24G0. 
warranted  "uninsiu-ed":   "honour  policy":   marine,  §  2461. 
representations  concerning  other  insurance,  t?  2402. 
effect  of  want  of  knowledge  of  other  insurance,  §  24C2a. 
poMcy  outstanding  at  time  of  application  for  insurance  surrendered  before 

issuance  of  subsequent  policy,  §  2463. 
subsequent  policy  must  cover  same  or  part  of  same  property,  §  2464. 
insurance  on  ship  and  advan'ces,  §  2465. 
insurance  against  difl'erent  perils.  §  2466. 
where   insurances  are  upon   different   interests  or  do   not  cover  the  same 

subject,  §  2467. 
policy  to  different  joint  owners  of  poperty:  tenant  in  common,  §  24G8. 
insurance  by  owner  of  land  and  person  holding  under  contract  for  deed, 

§  2469. 
different  interests:  mortgagor  and  mortgagee,  §  2470. 
insurance  by  stranger  will  not  constitute  other  insurance,  §  2471. 
subsequent  insurance  covering  property  first  insured  and  other  property, 

§  2472. 
same  subject:  mortgagor  and  mortgagee,  §  2462b. 

where  part  of  insured  property  is  covered  by  subsequent  policy,  §  2473. 
other  insurance:   whether  contract  divisible  or  entire:   statute,  §  247;Ja. 
where  insured  goods  are  removed  and  joined  with  other  goods  also  insured, 

§  2474. 
where  other  insurance  is  void  or  voidable:    prior  and  subsequent  policies 

conditioned  against  other  insurance,  §  2475. 
interim  receipts,  §  2476. 

subsequent  voidable  policj^  treated  as  valid  after  loss,  §  2477. 
prohibition  against  other  insurance  whether  "valid  or  invalid,"  §  2478. 
renewals   of   policies,    §   2479. 

where  policies  simultaneous:   concurrent  insurance:   fire  risks,  §  2480. 
distinction  between  concurrent  insurance  and  coinsurance,  §  24S0a. 
where  marine  policies  of  same  date  are  issued:   priority   in  date  may  be 

shown,  §  2481. 
provisions  in  charter  or  by-laws  as  to  other  insurance,  §  2482. 
notice  of  otlier  insurance:   what  sufficient,  §  2483. 
permission  to  obtain  other  insurance.  ^  2484. 
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OTHER  OR  DOUBLE  AND  OVERINSUEAXCE— continued. 

other  insurance  "permitted  concurrent  in  form  herewith,"  §  2484. 

other  insurance:  partial  insurance:  risk  undivided  on  whole  property,  §  2484. 

permission  continued:   coneuireiit  insurance,  §  24S4a. 

consent  to  other  insurance:   indorsement  on  policy,  §  2485. 

same  subject:  when  indorsement  eliects  new  contract,  §  2485a. 

return  of  premium  in  case  of  refusal  to  indorse  consent  to  other  insurance, 

§  2486. 
waiver  of  provisions  as  to  other  insurance:  notice:  consent:  indorsement  on 

policy,  §  2487. 
when  no  waiver  of  provisions  as  to  other  insurance,  §  2487a. 
waiver  continvied:   agents,  §  2487b. 

insurer  chargeable  with  knowledge  of  prior  policies  issued  by  it,  §  2488. 
recovery  in  case  of  prior  policies:    marine  insurance:    contribution:    where 

no  pro  rata  clause,  §  2489. 
to  enforce  contribution  policies  must  cover  same  interest  in  same  property^ 

§  2490.     . 
rule  as  to  recovery  and  contribution  in  fire  insurance:  several  policies  con- 
stituting other  insurance,  §  2491. 
rule  where  fire  policy  contains  pro  rata  clause,  §  2492. 
specific  insurance  and  subsequent  general  policy,  §  2493. 
agreement  between  insurers  to  share  expenses  of  suit  pro  rata,  §  2494. 
eli'ect  under  pro  rata  clause  of  payment  by  any  company   of  more  than 

its  share,  §  2495. 
American  clause,  "shall  only  be  liable  for  deficiency,"  §  2496. 
other   insurance   as   aflected    by    coinsurance:    "average"   or    "distribution'" 

clauses,  §  2496a. 
eflect   of   three-fourths   value   provisions:    valued   policy   laws:    concurrent 

insurance:  coinsurance:  prorating,  §  2496b. 
where  policies  of  ditl'erent  dates  attach  and  property  subsequently  dimin- 
ished, §  2497. 
presumption   as   to  basis   of   settlement  where   settlement   made  with   one 

of  two  insurers,  §  2498. 
double  insurance  for  whom  it  may  concern,  §  2499. 
other  insurance:   proofs  of  loss  to  state,  §  3313. 
other    insurance:    statement   as   to,   in   proofs   of   loss:    conclusiveness   of, 

§  3319. 
other  insurance:   waiver:   proofs  of  loss,  §  3373. 
other  insurance:  measure  of  damages,  §  3454. 

other  insurance:   loss  less  than  aggregate  of  both  policies,  damages,  §  3434. 
damages  or  recovery,  §  3454,  subd.  (d-3). 
other  insurance:   apportionment  of  loss:   equity,  §  3519. 
right  of  one  of  several  insurers:   subrogation,  §§  3564a,  3564b. 
other  insurance:  evidence  of,  §  3778. 
0U'ST1::K  against  corporation  retaliatory  laws,  §  329. 
OUTER  llAKliOR,  ship  moored  at  or  outside  place  of  usual  discharge  and  uh- 

able  to  enter,  §  1545. 
OUTFITS:  not  included  in  "advances,"  §  185. 
fishing  voyage:    insurable  interest,  §  1024. 
whaling  voyage:  termination  of  risk,  §  1597. 
description,  g§  1765,  1778. 
sale  of  by  master:  barratry,  §  2742. 
whaling  ship:  constructive  total  loss,  §  2916. 
included  in  ship's  value:   damages,  §  3452. 
OUTUUU.^ES,  when  co-additions,  §  1739. 
OUTPOKT,  what  is  sullicient  repair  and  seaworthiness  for  ship  to  lie  in  safely 

"at,"  §  1497. 
riglit  of  second  cliarter  party  '"at  and  Irom"  to  charter  freight,  §  162(i. 
"OUTSIDE  LIABILITY   I'OLKJlES"  defined,  note,  §  2803. 
OUTWARD  AND  HOMEWARD  FRLKillT:  where  contract  or  freight  is  entire, 

§  1627. 

05G9 


INDEX 

OUTWARD  CARGO,  and  proceeds  hoiiie:   iittatliiiicnt  risk,  §  ir)72. 

undisposed   of,   under    policy   "at    and    from"    ii\ay   be    prolocicd    by    words 
■"wlieresoever  loaded,"  j?  laTS. 

to  be  considered  homeward  interest,  etc.,  loading-  "at,"  g  ir)74. 
OUTWARD  VOYAGE,  repairs  consequent  upon:  concealment,  §  1820. 

See  \'oyage. 
i»\'KREXKRTIOX,  unnecessary  lifting  and  vohnitarily,  §  2G31a. 
OVERHEATING  without  combustion,  §  27!)(i. 
OVEUlXf^URANCE.     .See  Other,  etc.,  Insurance. 
<>\'1';RL0AU1NG,  excess  cargo  and  stowage:  warranty,  t?  20()(). 

effect   of    practice   or   custom    to    undertake    nunisurements:    seaworthiness, 
S  21(53a. 

action  by  agent,  §  TO.lb. 
OVERl'AVMENTS  of  assessments:  when  no  return,  §  1408. 

contract  guaranty,  i?  27()6,  subd.  (ii-6). 
OVERVALUATION,  §  25. 

in  valued  policy.  §  1()2. 

valued  policy  laws,  §  163c. 

proportionate  return  of  premiiun,  §  1411. 

in  proofs  of  loss,  §  3320. 

false  swearing  property  "wholly  destroyed,"  §  3339. 

verdict  as  evidence  of  false  swearing,  §  3341. 

wholly  destroyed:  damages,  §  3461. 
OWNER,  liability  of:    shijiping  clubs:    managing  owner:    classes,  §  178. 

general  and  special,  may  each  insure  separately,  §  012. 

of  goods  concealed  from  creditors:  insurable  interest,  §  955. 

of  goods  levied  on:  insurable  interest,  §  956. 

of  absolute  interest:  insurable  interest  of,  §  994. 

of  land:  buildings  constructing  under  contract:  insurable  interest,  §  995. 

chartered  owners  in  freight:  insiu'able  interest:  vessel  subchartered,  §  1010a. 

of  equity  of  redemption:  insurable  interest,  §  1030a. 

insurable  interest  in  case  of  bottomry  or  respondentia,  §  1017. 

of  vessel  insured  for  benefit  of  mortgagee:  counterclaim  on  note,  §  1238. 

taking  possession  of  goods:   end  of  risk,  §  1599. 

voluntarily  accepting  goods  at  port  short  of  destination:   freight  pro  rata 
itineris,   §   1617. 

of  cargo  not  liable  to  ship-owners  for  freight  earned,  §  1617. 

of  cargo,  undivided  interest:  description  of  interest,  §  1692. 

interest  of  when  covered,  where  goods  shipped  by  carriers,  §  1696. 

whether  interest  covered  by  insurance  on  freight,  §  1718. 

joint  owner:  cestui  que  trust  not  a,  §  2052. 

temporary  absence  of  or  vacancy  by  of  premises,  §  2225c. 

of  land  and  one  holding  under  contract  for  deed  may  each  insure,  §  2469. 

pro  hxe  vice:   barratry:   excepted  risk,  §  2677. 

damages  to  on  collision:  recovery,  §  2703. 

of  cargo  not  responsible:  vessel  collecting,  note,  §  2751. 

appropriation  by,  to  own  use,  of  proceeds  of  sale  of  debris  after  total  loss, 
§  2795a. 

of  tugboat:  whether  common  carriers,  §  2815. 

to  what  extent  owner's  own  insured,  §  2905. 

of  cargo  liable  for  contribution  after  abandonment,  §  3443. 

agreement    with    carrier    for    benefit    of    insurance:    subrogation,    §§    3546^ 
3555. 

of  ship,  cargo,  and  freight:  ship  only  insured:  damages,  §  3454. 

sale  by  master  who  is  part  owner:  recovery,  §  3454. 

sale  by,  subject  to  trust  deed:  vendor's  lien  reserved:  right  of  subrogation, 
§  3558a. 

receiver  is  not,  §  3592. 

]>arties  to  action,  §  3036. 

joinder  of  parties.  §  3641. 
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OWNER— continued. 

part  owner  agent  of  all:  misjoinder  of  parties,  §  3647. 

insurable  interest.  Appdx.  C,  sec.  14. 

See   Joint  Owners;    Part   Owner;    Shipowner;    Shipper. 
OWNER  AND  CREDITORS:  joinder  of  parties,  g  364«. 
OWNERSHIP  sole  and  unconditional:   construction,  note.  §  496. 

acquired   while   vessel   lying  in  foreign   port:    attachment   of  risk   "at   and 
from,"  §  1510. 

on   vessel  need  not   be   stated  when  not  material  and   insurance  on  cargo, 
§  1815. 

failure  to  disclose  true  title,  §  2048. 

exclusive:  disclosure,  §  2049. 

test  of  national  character:  prize  courts.  §  2124. 

change  of,  between  dates  of  seizure  and  claim:  war  risks,  §  2131. 

of  goods:  distinctive  marks  of  destroyed:  marine  risk,  §  2756. 

of  property:   proofs  of  loss  showing:  conclusiveness  of,  §  3319. 

averment  of,  §  3680. 
'•OWNERS  OF  THE  BRIG":  description  of  interest,  §  1692. 

See  Interest  and  Title. 
PACKAGES,  breaking  open:  confounding  goods:  marine  risk,  §  2756. 
PACKING  CASES   when  not  covered  by  insurance  on  goods  therein:   marine, 

§  2706. 
PAID-UP  NONPARTICIPATING  POLICY,  when  assured  entitled  to,  §  1183 
PAID-UP  OR  EXTENDED  INSURANCE,  non-forfeitable  and  incontestable  in- 
surance:  powers  of  mutual,  etc.,  companies  or  societies,  §  350g. 
PAID-UP  POLICY :  when  recovery  lies  on  original  policy,  §  447. 

assignee's  lien  on,  §  842. 

when  only  sucli  policy  can  be  claimed  and  when  full  amount  of  insurance, 
§  1181. 

right  to  claim.  §  1182. 

right  of  infant  to.  §  1183. 

when  right  to  claim  must  be  exercised,  §  1184. 

New  York  statute,  note,  §  1184. 

right  to  must  be  exercised  within  specified  time,  §  1185. 

exceptions   to  rule  and  cases  contra  as  to  when  right  to  claim  must  be 
exercised,  §  1186. 

whether  payment  of  note  required  to  entitle  to,  §  1187. 

when  forfei'ted.  §  1188. 

whether  new  contract  or  continuance  of  old  one,  §  1190. 

amount  of:   what  should  be  deducted,  §  1192,, 

estimation  of  amount  of,  §  1192. 

refusal  to  issue:  measure  of  damages,  §§  1194,  1195. 

notice  of  forfeiture,  §  1326a. 

failure  to  deliver:    measure  of   damages,   §   3454. 

failure  to  deliver:  damages  or  recovery,  ?  3454,  subd.  (d-6). 

right  of  action  to  compel  issuance  of,  §  3474b. 
See  Premium,  subd.  6. 
PAINTING — vessel:    adjustment,   §   :!082. 

bottom  of  ship — adjustment,  note,  §  3082. 

or  coating  ship's  bottom:  one-third  new,  note,  §  3429. 
PAINTINGS- description.  §  17-55. 
PA.MIMIi.ET.     See  Prospectus. 
PAPEIIS  pinned  on  contract  as  part  of,  §  191. 

concealment  of:  not  breach  of  wariniity:  usage,  §  258. 

require  .:    neutrality,  §  2127. 

false  papers,  spoliation,  etc.,  of  papers:  national  character,  §  2142. 
See  Ship's  Papers. 
PAPERS  OR  PROCESS— service  of:   agent  of  foreign  company,  §  703. 

See  Process. 
PARCEL  POST:  enemy  goods:  shijjped  by,  note,  §  2748. 
PARCICLS,  ETC.,  separate  valuation  of:   marine  risk,  §§  2705-2709. 
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PARENT  AISTD  CHILD— life:    insurable  interest,  §  1063. 

PARENTS — accoptance  by  insuiod  fatlier  for  infant  beneficiaries,  §  (>0j. 

mutual  promises  of  not  to  change  beneficiaries:  children  may  not  enforce 
eontraet,  §  742a. 

bonelieiaries,  §  790a. 

putative  father:   beneficiaries,  §  790b. 

insurable  interest  of  jxTSon  in  loco  parentis,  §  10t)2a. 

insurable  interest  in  child's  sejiarate  projierty:    statute,   g  1065a. 

age  of:  warranties  and  representations,  §  1992. 

health,  statement  as  to,  S  2011. 
PARLIAMENT,  ACTS  OF— violation  of:  when  insurance  not  void.  §  2542,  note. 
PAROL  alteration  of  contract,  §  272. 

assignment  su/Ticient  after  loss,  §  2322. 

assignment  by  husband  of  policy  to  wife,  §  2343. 

waiver  of  right  to  rebuild:  arbitration,  §  3168. 

notice  by  agent  of  insurer  of  loss,  §  3288. 

notice  of  loss,  §  3293. 

waiver  of  proofs  of  loss  by  agent,  §  3357. 

notice  of  loss  acted  upon  waives  written  notice,  §  3359. 

waiver  of  service  of  proofs  of  loss,  g  3360. 

evidence  to  prove  trust,  §  3525. 

See   Evidence;    Parol   Contracts. 
PAROL  CONTRACTS — contract  need  not  be  in  writing:  parol  contract  and  rule 
in  England,  §  31. 

rule  in  England,   §  31. 

yalid,  §  31. 

policy  need  not  be  issued:  if  no  date,  takes  effect  immediately,  note,  §  31. 

date,   note,   §   31. 

prepayment  of  premium,  note,   §   31. 

policy  is  merely  contract  reduced  to  writing,   §  31. 

in  pra-senti:    in  future:    diFtiiictions,   §  31. 

life   insurance — industrial   life   insurance,    §    31a. 

accident  insurance,  §  31b. 

"workman's  collective  policy":  custom,  §  31c. 

fire  insurance  contract  to  be  in  writing:  Georgia  statute,  note,  §  31b. 

where  policy  partly  written  at  time  of  loss:   contract  binding,  §  31d. 

agent's  power  to  make  parol  contract,  §§  31,  525. 

common-law  rule,  §  32. 

statutory  regulations — English  stamp  acts,  §  33. 

standard  fire  policy,   §  33a. 

standard  policy,  §   33a. 

statutory   regulations:    contract   partly   in   writing   and   partly    by    parol, 
§   33b. 

mutual  benefit  societies,  §  34. 

powers  of  directors  and  secretary  as  to,  §  34. 

ultra  vires,  §§  34-36. 

knowledge  as  to  powers  of  corporations,   §   35. 

statutory  or  charter  provisions,  §§  35,  .'16. 

for  insurance  subject  to  usual  provisions  of  policy,  §  37. 

for  insurance  may  be  specifically  enforced,  or  court  mav  award  damages, 
§  38. 

marine  vessel  liability   insurance,   note,   §   38a. 

remedy  for  failure  to  deliver  policy:    standard  policy,   §   38a. 

life  insurance:   industrial  life  insurance:   specific  enforcement,   §   38b. 

must  be  clearly  established,  §  38c. 

statute  of  frauds,  §  39. 

how  far  parol  contract  merged   in   written  agreement,   §   40. 

renewal,  §  41. 

renewals:   agents,  §  41. 

standard  policy:  agent's  authority,  §  41a. 

renewal:  contract  must  be  complete:  recovery:  evidence  to  establish,  §  41b. 
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renewal:    standard  policy:   equitable  estoppel,   §  41c. 

equity  will  not  decree  damages  when  specific  performance  not  enforceable, 
§  41c. 

reinsurance:   validity,  §  41d. 

for   reinsurance   may   be   specifically   enforced,    §   41e. 

agent's  insurance  of  own  property:  when  not  binding,  §  44. 

what  are  essentials  of  valid,  §§  44-44b. 

essentials  of:   identity  of  parties:   designation  of  insurer,  §  44a. 

essentials  of  designation  of  insured,   §  -1  lb. 

for  reinsurance  or  renewal  must  be  complete,  §  44c. 

to  waive  prepayjin'iit  premium,  §  76. 

delivery   of   polity,   note,    §    90. 

statutes  as  to  attaching  application  not  applicable,  §  IflOi. 

agent  directed  to  insure  must  not  effect  parol  insurance.  §  G()9. 

surrender  of  policy  for  nonpayment  note  void,  §   1213. 

nonpayment  note:   forfeiture,  §  1213. 

prior  and  subsequent   agreements   by,  as  to   pavment   premiums,   §§    1354, 
1355. 

made  prior  to  policy  not  admissible  to  change,   §   1487. 

for  loading  goods ;    attachment  of  risk   on   freight,   §    1612. 

to  cancel,  §§  1637,  1638. 

evidence,    §    3760. 

proofs  of  loss,   §   3276. 
PARTIAL    INSURANCE:    risk    on    undivided   proportion    of    whole    propertv, 

§   2484. 
PARTIAL  INTEREST:   where  insurable  interest  devested,  §  904. 
PARTIAL  LOSS:  rules  as  to  in  marine  insurance  not  applicable  to  all  insur- 
ances, note.  §  i. 

how  adjusted  in  valued  policies,  §  164. 

valued  policies,  §   164. 

adjustment :   effect  of  usage,  §  250. 

of  goods,  etc.:   return  of  premium,  §  1394. 

on  goods  prior  to  acquiring  interest  therein,  §  1564. 

freight:    cargo   sent  by   another   ship,   §   1617. 

freight  pro  rata  itineris  deducted,  §  1617. 

general   average   charges  not   included,   §   2714. 

consequent  upon  injury  during  risk,  §  2792. 

of  profits:   abandonment,  §  2912. 

freight,   §  2922.  % 

"free  from":    abandonment,   §§   2938-2941. 

losa  of  voyage,  §  3015. 

followed    by   total   loss:    successive    losses,    §    3016. 

free  of:   fifty  per  cent  rule,  §  3068. 

adjustment:   cost  of  repairs:   fifty  per  cent  rule,  §  3077. 

aggregation  of  expenses  of  trans-sliipping,  etc.,  of  cargo,  §  3099. 

and  "average,"  §  3408. 

on  valued  policy:  measure  of  damages,  §  3452. 

sale   of   cargo    in    foreign    port    adjustment,    §    3452. 

on  several  goods:   adjustment  on  each,   §  3452. 

of   goods  or   profits:    adjustment,   §   3452. 

adjustment:  measure  of  damages,  §  3452. 

recoverable  thoiiL;li   total  loss  averred,  §  3454. 

exceeding  amount  specified,  §  3454. 

measure  of  damages,  §  3454. 

damages,   ij   3454,  subd.    (d-1). 

defined,  under  Marine  Insurance  Act.  Appdx.  C,  sec.  56. 

measure  of  indemnity  in  case  of  ship,  freight,  goods,  etc.,  Appdx.  0,  sees. 
69-71. 

settled:    no  abandonment:    subrogation,   §   3538. 

warranted  ircc.  from  average,  etc.     See  Excepted  Risks  and  Losses,  Marine; 
Particular  Average;   Repairs,  I'iftv  Per  Cent  Rule,  etc. 
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"PARTIAL   TOTAL"   DTSABl  LTTV,    ^   :M):\4. 

"PAUTICIPA'l  INO  POl.ICV"  (lues  not  ciTate  trust  relation,  §  300. 

trust  relation  of  holder.  S  309. 

share  of   divisible  surplus,   §   IKiO. 

for  "eqxiitable  share  of  Ihe  divisible  surplus":  eoustruction,  §  1166. 
PARTICIPATING  TON'ilNK   KNDOWMKXT  POLICY  upon  "reserve  dividend 

plan":    lurni  of,  note,  §  10. 
PARTICULAR  ACCOUNT  of  loss:   waiver  by  agent.  §  r,m. 

of  loss,  §  32S9. 

of   loss:    "give   immediate  notice   and   render,"    §   3294. 

of  loss:   execution  of,   §  3307. 

on  oath :    condition  precedent,   §   3330. 

"full  and   detailed   statement,"   S   ^333. 

of  loss:    waiver.   §   3382. 
PARTICULAR  AVERAGE— excepted  risks  and  losses,  §§  269G-2714. 

free  from,  except  vessel  be  in  collision,  §  2752. 

abandonment,   §§   2938-2941. 

right  to  abandon:   freight,  §  2942a. 

iifty  per  cent  rule,  S  3068. 

adjustment:    one-third   new,    §    3U78. 

one-third   new,  §   3084. 

adjustment:   expenses  of  temporary  repairs,  §  3097. 

repairs   or   renewal    of   parts,    §    3104. 

raising  and  repairing  vessel,  §  3107. 

and  general  average  distinguished,   §  3408. 

loss  defined.    Appdx.  C,  sec.  64. 

particular   charges   not   included   in.     Appdx.   C,   sec.   64,   subd.   2. 

warranties:    recovery.     Appdx.   C,   sec.   76. 

rules  of  practice  of  associations  of  average  adjusters.     Appdx.   D. 

See   Adjustment   and   Damages:    Excepted   Risks  and   Losses:    Partial 
Loss;  Repairs  of  Ships. 
PARTICULAR    CHARGES,   not   included    in    particular    average.      Appdx.    C, 

sec.  64,  subd.  2. 
PARTICULAR  INSURABLE  INTERESTS.     See  Insurable   Interests. 
PARTICULAR  REPRESENTATIONS   AND  WARRANTIES:    "abortions":    in- 
quiry concerning,   §   1987a. 

account  of  stock:    not  continuing  warranty,   §   1988. 

accounts:    merchandise    accounts:    inventory,    §    1989. 

accounts  settled  monthly:  guaranty  against  embezzlement.  §  1990. 

age  and  character  of  building,  §  1991. 

age  and  tonnage  of  vessel,   §   1991a.  # 

age  of  automobile:    "year   model":    "year  of  manufacture."    §    1991b. 

age  of  insured:    age   of   parents:    life   risk,    §    1992. 

age:  good  or  bad  faith,  intention,  mistake,  §  1992a. 

age:  statements  qualified:  best  of  assured's  knowledce  and  belief,  §  1992b. 

age:   statutes,  §  1992c. 

age:   waiver  and  estoppel,  §  1992d. 

age:    mistake    or    knowledge    of    assured's    agent,    §    1992e. 

age:    when   recovery   may  be  based  on   amount  premium   would   have   ])ur- 
chased,  §  1992f. 

age   of   beneficiary:    "double    indemnity    insurance,"    g    1992g. 

anchorage  ground:    marine   risk,   §    1993. 

"ailment,"  §  2004. 

aorta.   §   2004,    subd.    (i). 

appendicitis,  §  2004.  subd.    (i). 

armament  of  ship:    warranty.  §  1994. 

ashes,  §  1995. 

association  with  anyone  suffering  from  transmissible  disease,  §  2004,  subd, 
(i). 

asylum,   inmate  of.   i?   2004,   subd.    (i). 

automatic  sprinkler  system,  §  199r)a. 

6574 


INDEX 
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bilious  attack,  §  2004,  subd.    (i). 

birthplace.   §   2070. 

bodily   or  mental    infirmities:    accident   policy,   §    1996. 

bodily  or  mental  infirmity  or  deformity,  §  2004,  subd.  (i). 

books    and    accounts:    burglary    insurance,    §    1997a. 

books  of  account:   keeping  books  in  safe,  §    1997. 

born  without  fingers,  §  2004,  subd.   (i), 

brain  disease,  §  2004,  subd.   (i). 

brain  fever,  §  2004,  subd.    (i). 

brain  tumor,  §  2004,  subd.    (i). 

Bright's  disease,  §  2004,  subd.    (i). 

broken  leg.  §  2004,  subd.   (i). 

brcnchitis,  §  2004,  subd.    (i). 

building:    dimensions  and  material   of.   §   1997b 

cancer,  §  2004,  subd.    (i). 

cargo  of  ship:   warranty,  §  199S. 

carrier:   warranty  that  insurance  shall  not  inure  to  benefit  of    §  199Sa 

catairh  of  the  throat,  §  2004.  sulxl.    (i). 

childbirth  confinement  in.  §  2004,  subd.   (i), 

chronic  constipation,   §   2004.  subd.    (i). 

chronic  cough,  §  2004,  subd.    (i). 

chronic  dyspepsia,  §  2004,  subd.    (i). 
chronic  persistent  cough,  §  2004,  subd.    (i). 
chronic  rheumatism,  §  2004,  sulxl.   (i). 

cirrhosis  of  the  liver,  §  2004.  subd.  (i). 

clear  space  clause:    warranty,   §  1998b. 

clear  space  clause:  waiver,  §  1998c. 

cold,  §  2004.  subd.   (i). 

confinement  in  childbirth,  §  2004,  subd.    (i). 

constipation,  §  2004,  subd.  (i). 

convoy — warranty  to  sail  or  depart  with,  §  1999. 

cough,  §  2004,  subd.   (i). 

cystitis,  §  2004  subd.    (i). 

"defect   in   body,"    §    2004,    subd.    (i). 

"depart,"  warranty  to,  in  marine  risk.   §  20O0. 

diabetes,   §   2004,   subd.    (i). 

disease,  transmissible,  §  2004,  subd.    (i). 

dispensary:  inmate  of,  §  20€4.  subd.   (i). 

dividends  earned:    misrepresentations   as   to,   §   2000a. 

drunkenness,   §   2096. 

dyspepsia.  §  2004,  subd.   (i). 

examination  of  property  after  work:    representation,   §  2001. 

explosives:    warranty  that  none  used:    indemnity    policy     §   ''001a 

eyesight.  §  2004,  subd.   (i).  .     i        ..   o   - 

fainting  spell,  §  2004.  subd.    (i.) 

Fallopian  tubes,  §  2004.  subd.    (i). 

fires:  continuing  warranty,  §  2002. 

gastric   irritation   of   intestinal    canal,   §   2004,   subd.    (i). 

general  statement,  §  1987. 

guaranty  insurance — 

rules  of  construction   ap])lieable,   §   2002a,   subd.    (a). 

meaning   of   "misrepresentation."   "material    misstatement    or   suppre- 

sion  of  fact,"  §  2002a,  subd.    (b).  ^ 

object  or   intent  of   incpiiries   in   fidelity  guaranty   contracts,   §   2002a. 

.subd.    (c). 
■whether  statements  in  fidelity  guriranty  insurance  are  representatiniw. 

conditions  subse(|uent  <ir  uarninlifs,"  §  2002a,  subd.    (d). 
■whether  statements   in   other  guaranty    insurance   contracts   arc  repre- 
sentations  or   warranties,    S   2002a,"  subd.    (e). 
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examination  of  accounts,  etc.:  what  i3  sufficient  compliance,   §  20ft2a, 

subd.  (f). 
whoro  insurer's  assent  verifies  statements,  §  2002a,  subd.   (g). 
examination    of   accounts,   etc.:    what   is   not   sufficient   compliance,    § 

■20O-2ii,  subd.   (h). 
other  instances  where  recovery  precluded,  §  2002a,  subd.   (i). 
extent  to  which  assured  under  fidelity  bonds  is  bound  by  statements, 
etc.,   of   its   officers   or   agents:    extent   of   power   to   bind,    §    2002a, 
subd.    (j). 
efTect  of  knowledge  of  assured  or  its  officers:  misrepresentations,  etc.. 

ji  :^00_>a.  subd.    (k). 
qualified  statements:  knowledge  and  belief:  misrepresentations,  etc.,  § 

2002a,   subd.    (1). 
misrei)resenLations,    etc.:    ,<;ood    faith:    fraud:    mistake,    ignorance    or 

negligence,  g  2002a,  subd.  (m). 
representations,  etc.,  as  to  duties  or  position,  §  2002a,  subd.   (n). 
renewals,    §   2002a,   subd.    (o). 

questions  for  coiut  or  jury:  pleading  and  proof,  §  2002a,  subd.   (p). 
gunshot  wounds,  §  2004,  subd.    (i). 
lieaduehes,   §   2U04.   subd.    (i). 
health:  disease:   life  risk,  §  2003. 

health:  various  specific  ailments  and  diseases  eniunerated,  §  2004,  subd.  (i). 
health:  "good  liealth":  "sound  health":  "perfect  health,"  etc.,  §  2004. 
same  subject:  renewal  of  policy,  §  2005. 
same  subject:  refusal  of  assurer  to  accept  renewal  receipt  conditioned  as  to 

good  health,  §  2006. 
health  of  assured  need  not  be  disclosed  at  time  of  renewal  receipt  except 

on  inquirv,  §  2007. 
health:    "crmsumption,"  §  2008. 
health:   "spitting  of  blood,"  §  2008. 
health:   previous  sickness  or  disease,   §  2009. 
health:   assured's  knowledge:   latent  disease,  §  2010. 
health:    parents,   §   2011. 
health:    relations,   §   2011. 
health:    hernia,   §   2012. 
health:   rupture,  §  2012. 
health:    wearing  truss,   §   2012. 
hearing,  §  2004,  subd.   (i). 
heart  disease,  §  2004,  subd.    (i). 
heating:   continuing  warranty,  §  2002. 
hospital:    inmate  of,   §  2004,"  subd     (i). 
"hurt,"  §  2004,  subd.    (i). 
"in  port,"  as  related  to  commencement  of  risk:   marine  policy:   warranty, 

§   2013. 
incendiarism:    fire  risk,   §   2014. 
incumbrances:   disclosure  of  title  not  necessary  unless  asked  or  otherwise 

required:  fire  risk:  continuing  warranty,  §  2015. 
incumbrances — generally,    §   2010. 

incumbrances  on  property  by  verbal  agreement,  §  2017. 
incumbrances  made  after  the  policy,  §  2018. 
incumbrances:    execution,   §   2019. 
incumljrances:    judgment,   §  2019. 
ineiuubrances :    judgment  lieu,  §  2020. 
incumbrances:   lien,   §  2020. 
incumbrances:   mechanic's  lien,   §  2020. 
incumbrances:   lien  for  taxes:   delinquent  taxes,  §  2021. 
incumbrances:  mortgage,  §  2022. 

incumbrances:   mortgage — knowledge  of  insurer  or  his  agent,  §  2023. 
incumbrances:  mortgage  obtained  by  fraud,  §  2024. 
incumbrances  pending   litigation,   §   2025. 

6576 


INDEX 
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indigestion:    fainting  spell,  §  2004,  snl)d.    (i). 
"infirmity,"  §  2004. 

'■'inmate"  of  infirmary,  etc.,  §  2004,   siibd.    (i). 
insanity:   life  risks,  §  2061. 

insurance  beyond  specified  amount  contrary  to   stipulation.   §   2062. 
intention  to  navigate:    marine  risk,   §  2060. 

interest  and  title:    no  disclosure  necessary  where  no   inquiry,   §   2026. 
interest    and    title — generally,    §    2027. 

interest  and  title:   title  which  will  enable  assured  to  transfer  by  abandon- 
ment: marine  risk,  §  2028. 
interest   and   title:    assignee's   policy,    §   2029. 
interest   and  title:    as   interest  mav  appear,   §   2030. 
interest  and  title:   bill  of  sale,  §  2031. 
interest   and  title:    collateral,   §   2032. 
interest   and  title :    contract  of  purchase,   §  2033. 
interest  and  title — conditional  sale,   §   2034. 
interest    and    title:    deed    as   related   to   title,    §   2035. 
interest  and  title:  devisee:  charge  created  by  will,  §  2036. 
interest  and  title:   dower  right,  §  2037. 
interest  and  title:    easement  in  property,   §   2038. 
interest    and    title:    equitable    interest,    §    2039. 
interest  and  title:   fraudulent  as  against  creditors,  §  2040. 
interest  and  title:   homestead,  §  2041. 

interest  and  title:  joint  owner's  undivided  interest,  §  2042. 
interest  and  title:   sheriff's  sale,  §  2043.  . 
interest  and  title:  execution  sale,  §  2043. 
interest  and  title:   judgment  creditor,   §  2043. 
interest  and  title:  foreclosure  sale,  §  2043. 

interest  and  title:  leaseiiold  interest:   building  on  leased  ground,  §  2044. 
interest  and  title:   lien,  §  2045. 
interest  and  title:  minor  child's  interest,  §  204G. 
interest  and  title:   mortgage,  mortgagee,  and  mortgagor,  §  2047. 
interest    and   title:    ownersiiip    of   property,    §    2048. 
interest   and  title:   partnership  interest:   exclusive  ownei-ship,  S  2049. 
interest  and  title:   pending  litigation,  §  2050. 
interest  and  title:  possession,  §  2051. 
interest  and  title:   trust  deed:   parol  trust,  §  2052. 
interest  and  title:   in  trust  or  on  commission,  etc.,  §  2053. 
interest  and  title:    stored  property,  §  2054. 
interest  and  title:  tenant  by  the  curtesy,  §  2055. 
interest  and  title:    joint  occupancy,   §    2055. 
interest  and  title:   tenant  for  life:   tenant  in  tail,  g  2056. 
interest  and  title:    united   interests  ot   assured,   §  2057. 
interest    and    title:    vendee    under    contract   for    purchase:    bond    for    deed, 

§  2058. 
interest  and  title:   wife's  propert}^   §  2059. 
intestinal  canal:  gastric  irritation  of,  §  2004,  subd.    (i). 
intimate   association    with    anvone   sufl'ering   from   transmissible   disease,    § 

2004,  subd.  (i). 
intoxicating   li(|uors:    vise  of,   §   209(J. 
iron  safe:  fire  risk:   keeping  books,  etc.,  in,  §  2063, 
iron  safe:  keeping  books,  etc.,  in:   waiver,  §  2064. 
iron  shutters:   fire  risk,  §  2065. 
tidiiey  disease,  §  2004,  subd.    (i). 

lading:  dunnage:   registered  tonnage:    marine  risk,  §  2066. 
la  grippe,  §  2004,  subd.   (i). 
lights:    fire    risk,    §    2067. 
liver,  cirrhosis  of  the,  §  2004,  subd.    (i). 
liver  fliseasp,  §  2004,  subd.    (i). 
location,  ji  2068. 
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malformation,  §  2004.  subd.    (i). 

married,  §  2100. 

master's  t-ortilicate:   warranty:   marine  risk,  §  2069. 

masturhalioii.   5?  2004.  subd.    (i). 

medical   attendant:    modieal  treatment:    life   risk,   §   2070. 

medieal   examiner:    statements   to,    §    2071. 

medieal  examiner:  subject  of  inquiry,  §  2072. 

miscarriage,   J?  2004,  subd.    (i). 

moored   safely   in  certain  harbor:    warranty:    marine   risk,   §   2073. 

myocarditis,  Ji  2004,  subd.    (i). 

nephritis,  §  2004,  subd.   (i). 

"never   sick,"    S   2004,   subd.    (i). 

occupation:    life  risk:    representation  and  warranty:    continuing  warranty, 
§  2074. 

onanrism,  §  2004,  subd.    (i). 

"operation,"    §   2004,   subd.    (i). 

opium  habit:  life  risk,  §  2076. 

other  insurance:  refusal  of  other  insurer:  prior  application,  etc.,  §  2075. 

other  insurance:    refusal  of  other  insurers,   §   2075. 

ovaries   and    Fallopian   tubes,    §    2004,    subd.    (i.) 

personal,  accidental,  or  serious  injury:   wounds:   hurts:   life  and  accident 
risk,  §§  2077,  2004,  subd.    (i). 

piles,  §  2004,  subd.   (i). 

pleurisy,    §    2004,    subd.    (i). 

pneumonia,   §  2004. 

pregnancy,  §  2004,  subd.   (i). 

priapism,  §  2004,  subd.   (i). 

pulmonary  disease,  §  2004,  subd.    (i). 

pumps:    water-tanks   filled,   etc.:    fire   risk,   §   2078. 

quinsy,  §  2004,  subd.   (i). 

relationship:  life  risk,  §  2081. 

relative  situation  and  distance;   other  buildings:   variance  in  description: 
no  warranty  that  location  of  other  buildings  remain  unchanged,  §  2080. 

renal  colic,  §  2004,  subd.   (i). 

residence:   birthplace:    life  risk,  §  2079. 

rheumatism,  §  2004,  subd.   (i). 

sailing:  warranty  to  sail,  §  2082. 

sailing:   representation  as  to  time  of,  §  208.3. 

sailing:    representation   as    to   time   of   may   be   merely    of   expectation    or 
belief,  §  2084. 

sailing:   warranty  to  sail  may  not  be  engrafted  on  a  policy  by  parol  evi- 
dence,  §   2085. 

sailing:    what   constitutes,   §   2086. 

sailing:   what  does  not  constitute,  §  2087. 

sanitarium,  inmate  of,  §  2004,  subd.   (i). 

serious   bodily   injury,   §   2004. 

serious  illness,  §  20*14. 

■'severe,  protracted  or  frequent"  headaches,  §  2004,  subd.    (i). 

sheathing  vessel,   §   2088. 

ship's  safety:   warranty:   marine  risk,   §  208;). 

sick  headaches,  §  2004^  subd.    (i). 

sleeping  in  store:    continuing  warranty,   §   2112. 

smallpox :  vaccination,  §  2004,  subd.    ( i ) . 

smoking  on  premises:  continuing  warranty:  fire  risk,  §  2090. 

sound  condition,  §  2004. 

spirits  on  board  ship :    carrying   prohibited   articles :    reasonable   construc- 
tion:  marine  risk,  ij  20!)  1. 

spraining  ankle,  §  2004,  subd.    (i). 

stay  of  vessel  at  certain  place  limited  bj^  warranty:  marine  risk,  §  2092. 

stock  kept  up  to  specified  amount.  §  2(J93. 
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stomach   trouble,   §   2004,   subd.    (i). 

stoves :    continuing  Avarranty,   §  2002. 

stowage  cargo:  warranty:  marine  risk,  §  2094. 

stricture,   §   200-4,   subd.    (i). 

suicide :  effect  of  warranty  against,  §  2095. 

sunstroke,    §    2004,    subd.    (i). 

surgical  operation,  §  2004,  subd.   (i). 

syphilis,   §  2004,  subd.    (i). 

temperate  habits,  §  2096. 

temporary  headaches,  §  2004,  subd.   (i). 

tobacco:  "moderate  use,"  §  2097. 

tonsilitis,  §  2004,  subd.   (i). 

trade  and  employment  of  ship:  marine  risk,  §  2098. 

transmissible  disease,  §  2004,  subd.    (i). 

tuberculosis,   §   2004. 

typhoid   fever,   §   2004,    subd.    (i). 

"uninsured":  policy  on  another  subject  matter:  "Honour"  policy,  §  2099. 

immarried,  §  2100. 

urinary  organs,   §  20O4,  subd.    (ij. 

urine  of  another  substituted  by  applicant,  §  2004,  subd.    (i). 

use  and  occupation:  wliether  continuing  warranty:  lire  risk,  §  2101, 

use  and  occupation:  constantly  worked:   unlawful  act  not  implied,  §  2102. 

use  and  occupation:    boarding  house,   §  2103. 

use  and  occupation :    dwelling-house,  etc.,   §  2103. 

use  and  occupation:  hotel,  §  2103. 

use  and  occupation :  hazardous  trade  or  business,  §  2104. 

use   and   occupation:    house    of    ill-fame,    §    2105. 

use   and   occupation :    manufactory,    §   2106. 

use  and  occupation:  manufactory:   incidental  uses,  §  2107. 

use  and  occupation:    running  factory  nights,   §   2108.  , 

use  and  occupation :  storage:  stores:  storehouses,  §  210<). 

use  and  occupation:  stores,  when  continuing  warranty,  §  2110. 

use  and  occu2>ation:  tenants:  continuing  warranty,  §  2111. 

vaccinated,  §  2004,  subd.    (i). 

vision:   impairment  of,  §  20O4,  subd.    (i). 

watchman  on  premises:  watchclock:  continuing  warranty,  §  2112. 

widower,   §   2100. 

wife,  §  2100. 

wound:   wounds,  §  2004,  subd.    (i). 
PARTICULARS— bill  of,  §  3694. 
PARTICULARS  OF  ACCIDENT— §§  3334,  3335. 

PARTICULAR  WORDS  AND  PHRASES.     See  Words  and  Phrases. 
PARTIES  AND  PRIVIES:   suicide  under  clause  for  benelit  of  third  parties    § 
2641. 

third  party's  breach  of  promise,  §  2747. 

See  Stranger. 
PARTIES— INDIVIDUALS,  UNINCORPORATED,  ASSOCIATIONS,  LI.OYDS, 
PAKTNEKSllIPS — English   and   American    Lloyds  systems   compared,    § 
335a. 

individuals,   unincorporated  associations,  Lloyds:    Alalnima,   §§   335b-335n, 

decisions -inferentially  bearing  tliereon,   §  335o. 

partnersliips  as  insurers,   §  o35p. 
PARllKS  IN    PARI   DELICTO— premium  not  returnable    §   1405 
PARI  lES— MEM  HERS  OP  MUTUAL  COMPANIES.     Members  of   nu.t.ial   in- 
surance  companies,   g    316. 

uuMiibership    exists    wlien    contract    is    completed,    §    317. 

obligations  and  rights  of  memljers  generally,  §  3J8. 

relations  of  members  of  mutual  companies:  partnership    «  319 
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PARTIES— MUTUAL  COMPANIKS.  lUCNKFIT.  ETC..  SOCIETIES— BY-LAWS 
— POWERS — obligations    and    ri<;iits    of    nu'nibers,    title    to    companies' 
property,  §  318a. 
prt.)porty  ri<i:hts  of  company  and  mciulRM's:  constitutional  law,  §  318b. 
mutual  insurance  conij)anics  defined,  §  340. 

mutiuil  companies:   capital  stock:    fund   for  ])ayment  of   losses,   §  341. 
kinds  of  mutual  insurance  companies,  §  34"2. 
plans  of  mutual  companies,   t?  343. 

when  mutual,  etc.,  societie.s  or  associations  are  and  are  nut  insurance  com- 
panies,  §§   344-340. 

pecuniary   })rolit   as  a  factor,   §   344a. 

pecuniary  profit  as  a  factor :   lodge  systems,   §  344b. 

lodge  system  continued,  §  344c. 

pecuniary  profit  as  a  factx)r :  masonic  benevolent  or  relief  associations, 

§  344d. 
rules   of   construction    as   a   factor,    §    344e. 
attacliment  of  copy  of  a|)plication  or  by-laws,  §  344f. 
other   insurance  as  a   factor,   g   344g. 
liability  as  a  factor,  §  344h. 

applicability  of  insurance  laws:   statutory  exemptions,  §  344i. 
applicability  of  insurance  laws  continued:    right  to  do  business  as  a 

factor,   §'344j. 
applicability  of  insurance  laws:  live  stock  association,  §  344k. 
what  societies  or  associations  are  insurance  companies:   cases,  §§  346, 
34Ua. 
whether    co-opeiative   or    assessment   plant    or    old    line   company:    distinc- 
tions,  §   346b. 
whether  company  fraternal  beneficial  association  or  mutual  assessment  com- 
pany:  distinctions,  §  346c. 
whether  sick  benefit,  burial,  and  beneficial  association  an   insurance  com- 
pany,  §  346d. 
whether  railroad  relief  associations  are  insurance  companies,  §  346e. 
stock  associations  with  beneficiary  fund  not  an  insurance  company,  §  346f. 
powers  of  mutual  companies  affecting  the  contract — ultra  vires,"  §  350. 
power  as  to  membership,  §  350a. 

power  to  classify  members :  discrimination  as  to,  §  350b. 
power  to  restrict  or  extend  classes  of  beneficiaries,   §   350c. 
limitation  of  amount  of  risk,  §  350d. 

powers:   limiting  liability  as  to  premiums  and  assessments,  §  350e. 
contract  to  return   dues,   §   350f. 

paid-up   or    extended   insurance:    non-forfeitable   and    incontestable    in- 
surance, §  350g. 
Avaiver   by  association,   or   mutual  benefit   company,    §   350h. 
estoppel:   defense  of  ultra  vires,   §  350i. 
reinsurance,   §   350 j. 

power  as  to  other   I)usiness   or   risks,   §   350k. 
contract  with  amusement  company  valid,  §  3501. 
when  company  or  society  can  change  plan:    impairment  of  obligation 

of  contract,  §  350m. 
when  company  or  society  cannot  change  plan,  §  350n. 
when   change   from   mutual,   etc.,   to   joint-stock   or   stock    plan    can    be 

made,  §  350o. 
when  change  from  mutual,  etc.,  to  joint-stock  or  stock  plan  cannot  lie 

made,  §  350p. 
right  to  convert  friendly  society  into  company:    injunction,  §  350(1. 
consolidation  or  merger,   §  350r. 
reincorporation  or   reorganization   of   mutual    company   on    stock    nl-m 

§   350s.  ■  ' 

reorganization    or   reincorporation:    impairment    of   obli"ation   of   con- 
tract, §  350t. 
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PARTIES— MUTUAL  COA1PAX1E.S,  ETC.— continued, 
powers:  guaranty  or  reserve  fund,  §  351. 

powers:    guaranty    or    reserve,    "mortuary    reserve,"    "death    benefit," 
'"reserve  and  emergency,''  funds:   trust  funds,  §  351a. 
benevolent  and  fraternal  organizations  subject  to  laws  of  state  and  juris- 
diction of  courts,  §§  352,  352a. 

strict  construction  of  such  conditions  precedent,   §   352b. 
the  case  of  Kelly  v.  Trimont  Lodge,   §   352c. 
absolute  right  to  become  members  under  charter  of  mutual  company,  §  353. 
contribution    by    subordinate    lodge    to    supreme    lodge:     specific    purpose: 

power  of  disposal  of  funds,  §  354. 
right   of   subordinate   circles   or    lodges   to   funds :    rights    of    member    who 

has  withdrawn,   §  354a. 
funds  of  subordinate  circle  or   lodge:    trust   funds:    cannot  be  diverted,   § 

354b. 
duty  of  association  to  protect  subordinate  circles'  funds  against  diversion, 

§  354c. 
effect  of  decision  by  ofticial  body  created  by  constitution  of  order,  §  355. 
delegation  of  power  Ijy  supreme  lodge  of  mutual  benefit  society,  §  35G. 
subordinate    association    cannot   be    deprived    of    charter    without    hearing, 

§  357. 
member    of    oenevolent    association    cannot    loe    expelled    without    liearing, 
§  358. 
1.  Mutual  Companies:  By-laws:  Powers — definition  of  by-laws,  §  364. 
power  to  enact  by-laws  inherent,  §  365. 

power  to  enact  by-laws  inlierent :  how  exercised,  §§  365,  365a. 
when  statutory  power  to  adopt  by-laws  is  exclusive,  §  365b. 
association  may  be  estopped  to  assert  by-law  not  properly  adopted,  §  365c, 
charter — provisions   concerning  by-laws,   §   306. 
adoption  of  by-laws  by  custom  or  usage,   §  367. 
incorporated    societies:    unreasonable    b\'-la«s,    Jj    368. 
unincorporated  societies:  unreasonable  by-laws,  >?  369. 
when  l>v-laws  reasonable:  continued,  §  369a. 
police  power,  §  369b. 

wlien   by-laws   unreasonable:    continued,   §   369c. 
when  memlie)"  liound  by  unreasonable  by-laws,  §  369d. 
by-laws  must  not  be  unequal,  §  370. 
validity  of  by-laws,  Jj  371. 

by-law  providing  wedding  gift  valid;    ultra  vires,   J?   371a. 
when  by-laws  invalid,  §  371b. 
by-laws  valid  in  part  and  void  in  part,  §   371c. 
by-laws  excluding  resort  to  civil  courts,  §  372. 

wiien  courts  will  not  intervene:  decisions,  §  372a. 
when  courts  will  intervene:   decisions,  §  372b. 
by-laws  must  not  be  contrary  to  state  or  United  States  laws,  §  373. 
by-laws  excluding  resort  to  civil   courts,   §  374. 
by-laws  must  not  contravene  terms  of  charter,   §  37.'i. 
enforcement  of  by-laws — penalty,  §  376. 
2.  Mutual  Companies,  Benefit,  etc..  Societies:  Change  of  By-laws,  etc.:  Powers: 
Construction. 
power  to  alter  or  change  by-laws,  §  377. 

by-laws,  constitutions,  etc.:    changes,  how   made,   §§   378,   378a. 
rc(|uiremonts  as  to  notice,  §  378b. 
delegation  of  power,  §  378c. 
adoption    of    committee's    report:    validating    )ni:nitliiiri/c(l    by-laws,    § 

378d. 
right  to  exercise  powers  outside  state  of  incorporation,  §  378e. 
by-laws:    statutory  or  charter  power  to  repeal,  change,  etc.,  §  379. 
by-laws,  constitution,  etc.:   amendments,  changes,  or  repeal  under  reserved 
power  or  agreement,  §  379a. 

decisions  holding   amendments,   etc.,   binding,   §   379b. 
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decisioiia  holding:  aniondinents,  etc.,  not  bindmy,   §  379c. 
prohibiting  extraha/.uidous   occupation,    ^   379d. 
prohibiting  engaging  in  liquor  or  saloon  business,  §  J79e. 
prohibiting  use  of  intoxicating  liquors  or  drugs,  §  37'Jf. 
amendments,    changes,    etc.;     accidental    injuries:     total    disability,    § 

37  9g. 
amendments,  changes,    etc.:    deticiency    or   reserve   assessments:    delin- 
quent assessments,  §  379h. 
amendments,  changes,  etc.:    time  limitation  for  suing,  §  379i. 
amendnu-nts,  changes,  etc.:  as  to  remedies  within  association,  §  379j. 
amendments,   changes,   or    repeal   must    be    reasonable   even    under   reserved 
power  or  agreement,  §  .{7Uk. 

reasonal)le  amendments,  etc.,  binding,   §  3791. 
when  amendments,  etc.,  are   reasonable,  §  379m. 
when  amendments,  etc.,  are  unreasonal)le,   §   379n. 
amendments  or  dianges  must  not  operate  retroactively:    reserved  right  or 
agreement  to  amend  or  change:  vested  rights,  §§  379o-379q. 
change  of  by-laws,  etc.:  vested  rights,  SS  380-3801). 
changes   in   by-laws,  etc.:    increasing  assessments  or  dues  or  reducing 

amount   payable,    §    380c^ 
changes  in   by-laws,  etc.,  to  prevent  financial   disaster   or  dissolution, 

§  380d. 
classification  of  risks:    discrimination,  §   380e. 
right  of   member   or   beneficiary  to   object  to   amendments:    waiver   or 

estoppel,   §   380f. 
when   waiver   or   estoppel   not   applicable,    §   380g. 

waiver  by  or  estoppel  against  association,  society,  etc.,  or  office  there- 
of; amendments,  §  380h. 
construction  of  by-laws,  §  381. 

statute  confining   business   of   agent   or   broker   to  certain  class,  unconsti- 
tutional,   §    391a. 
PARTIES— RIGHTS    AND    REMEDIES:    ACTKJNS— PRACTICE    AND   EVI- 
DENCE:  parties  to  action  or  suit:  code:   reinsurance,  §  135a. 
payment  of  premiums  by  third  party  and  his  liability,  §  1148. 
wilful  or  fraudulent  acts  of  third  parties,   §  2851. 
action  by  creditor  may  be  against  ship-owner  or  master,  §  3119. 
defendant  inaccessible  to  service:   time  limit  for  suing,  §  3215. 
defendant  substituted  after  expiration  of  time  limit  for  suing,  §  3218. 
substitution  of  new  plaintiff'  or  defendant  after  expiration  of  time  limit  for 

suing,  §  3218. 
who  may  be  parties  to  the  action — generally,   §  3607.  ■ 
contract  under  seal — who  may  sue,   §   3008. 

action  in  one's  own  name:  "for  whom  it  may  concern":  parties,  §  3609. 
for  whom  it  may  concern — who  may  sue,  §  3609. 
joinder:   "for  whom  it  may  concern,"   §   3U09. 
part   owners:    action    for    benefit   of:    parties,    §    3609. 
in  name  of  assured:    parties,  §   3610. 
mortgagor:    when   may    sue,    §    3611. 
mortgagee:   when  may  sue,  §  3612. 

mortgagee:    when   may    sue:    mutual   companies,    §    3613. 
mortgagee   clause:    when   mortgagee   may   sue,    §   3614. 
assignor  and  assignee — who  may   sue,   §  3615. 
assignor  and  assignee:  who  may  sue:  life  policies,  §  3616. 
assignee — mutual  companies:    parties,    !^    3617. 
sale  of  property:   assignee  may  sue,  §  3618. 
assignor   and   assignee — collateral  security:    parties,    §   3619. 
assignment  after  loss:   parties,  §  3620. 

trustees:  "sold  but  not  i-emoved":   "their  own  or  held  in  trust,"  §  3621. 
consignor    and   consignee:    partias,    §    3622. 
carrier:    parties,'  §    3623. 

6582 


INDEX 

PARTIES— RIGHTS  AND  REMEDIES,  ETC.— continued, 
beneficiaries — who  may  sue,  §  3624. 
beneficiaries:  who  may  sue:  children,  §§  3626.  3627. 
beneficiaries:   who  may  sue:    children,  §§  3626,  3627. 
beneficiaries:    who   may  sue:    guardian,   §    3028. 
beneficiaries:    who  may   sue:    partners,    §   3628. 

beneficiaries:  who  may  sue:   insurance  as  members  of  club,  §  3629. 
personal   representatives — administrator — executor:    parties,   §   3630. 
executor:    parties,   §§   3630,   3631. 
administrator:    parties,   §§  3630,  3631. 

personal  representatives:   parties:    mutual  companies,  §   3631. 
agents:    parties,  §  3632. 

principal:    disclosed — undisclosed:    parties,   §   3633. 
policy  to  husband  on  wife's  property:   parties,   §   3634. 
parties:    joinder:    husband   and  wife:    community   property:    homestead,   § 

3634a. 
parties:   husband:   wife:   mistake  in  name,  §  3634b. 
partners:    parties,  §  3635. 
owner :   parties,  §   3636. 
part  owner — owner:    parties,  §  3636, 
renewals — who  may  sue,  §  3637. 
sale   under   sheriff's    certificate:    parties,    §    3638. 
joinder — who   should   be   joined,   §   3639. 
joinder:    nominal   partners,    §    3640. 

joindci':  owner,  agent,  or  otlierwise — for  whom  it  might  concern,  §  3641. 
joinder:   mortgagor  and  mortgagee,  §  3642. 

defendants:  infants  as  parties  to  bills  in  equity  to  set  aside  policy,  §  3643. 
joinder:     heirs — wife — children — husband,    §    3643. 
libel lant:   insurer  may  be  made  colibellant  or  joined  with  insui'ed  or  made 

party   defendant   in   certain   cases,    §    3644. 
joinder:    policy   as   collateral — stockholders,    §   3645. 
joinder:   statute,  §  3646. 

defendants:    joinder  of   directors  as,   §  3646, 
joinder  of  parties:  guaranty  insurance,  §  3646a. 
defendant:    agent  and  insurer:   misjoinder  of  parties,   g  3647. 
defendant:    joinder   of   parties:    shipping   club,    §    36-17. 
misjoinder   of    parties — who   need   not  be   joined,    §    3647. 
unknown  persons:   parties,  §  3647. 
open  policy — who  may  sue,  §  3648. 
double  insurance:  parties  defendant,  §  3649. 
defendant:    double    insurance,    §    3649. 
charterers:   parties,  §  36.50. 
bonds  witli  state  treasurer  parties,  §  3651. 
defendant:   bonds  with  state  treasurer,  §  3651. 
suit  by  treasurer  of  mutual  insurance  company,  §  3652. 
attorney  general:    insolvency:    parties,   §   3653. 
insolvency:    parties,  §   3653. 
stockholders:    insolvency:    parties,   §    3653. 
manager  of  mutual   insurance  company:    parties,   §  3654. 
receivers :  parties,  §  3655. 

corporate  franchise:    usurpation — parties,   §  3656. 
defendant:   mutual  company,  §  30.17. 

insurance  company  against  wrongdoer:    parties,   §   3658. 
parties:    indemnity  against  liability,  or  for  losses  paid  employees  or  third 
persons,    §    36.")Sa. 

privity  of  contract:   employee  against   insurer,   §   3658b. 

employee  against  assurer  continued,  §  36r)Hc. 

employee  against  insurer  continued:   insolvencj'  of  assured,  §  3658d. 

stipulation  that  insurer  defend,  §  3658e. 

witlidrawal   of  insurer  from   defense  of  suit,  §  3658f, 

dismissal  of  parties,  §  365Hg. 
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PARTIES— KIG UTS  AND  REMKDIKS.   KIX.     continued, 
employer  a{,'ainst  insurer,  S  ^iOJSh. 
real  party  iu  interest:    legal  owner:   beneficial  owner:   elevator  policy, 

§  36581. 
assignee   of    insured:    misjoinder,    §    3658J. 

joinder :    insurer   and  employee :   employee  and  receiver,   §   3658k. 
privity  of  contract:   parties:   lessee  or  his  assignee  against  insurer,  §  30581. 
parties:   insurer:    intervention,  §  3Cr)8m. 
PARTIES— THE   INSURER— insured   defined,    §    325. 
stock  insurance  companies  defined,  §  326. 
legislation    concerning    insurance    coni])anies,    §    327. 
legislation  concerning  foreign  companies,   tj  328. 
state   regulation:    insurance    business   as    franchise,    §    328a. 
foreign  company:  retaliatory  and  anti-compact  laws,  §  329. 
anti-compact   laws:    combinations   to    control    rates    continued:    conspiracv, 

§  329a. 
state  regulation:    quasi  public  character   of  insurance  business,   §   328b. 
foreign  companies:  what  constitutes  "doing  busmess,"  etc.,  §  330. 
foreign  companies:   what  constitutes  doing  business,  §  330a. 
when   contracts  valid  although   company   has   not   complied   with    statute. 

§§  332,  332a. 
same   subject:    insurance   in  foreign   state  of  property   in   another   state,    § 

332b. 
when  contracts  not  valid   where  company  has  not  complied  with   statute. 

§§  333-3331). 
power  of  corporation  to  insure  life  of  its  president,  §  334a. 
PARTIES  TO  THE  CONTRACT— GENERALLY:  THE  INSURED:  as  essential 

of   valid    contract,    §   43. 
identity   of:    designation   of:    parol   contract,    §   44a. 
are  necessary  to  valid  contract,  §  43. 
who  may  be  parties  to  the  contract,  §  305. 
Avho  are  not  parties,  §  306. 
husband  or  wife,  §  306a. 
infants,  §  307. 

same  subject,  statutes,  §  307a. 
when  infant  bound,  §  307b. 

corporation  or  partnership  as  party  insured,  §  307c. 
municipal  corporation  as  party  insured,  §  307d. 
employees  under  employers'  liability  and  fidelity  or  guaranty  insurance,  § 

307e. 
when  aliens  may  be  insured,  §  308. 
relations  of   insurer  and  insured,   §  309. 
same   subject,   title  guaranty,   §    309a. 
relation  of  insured  to  each  other,   §  309b. 
name   of   assured   need   not   be    set    out,    §    310. 
name:  evidence  admissible  to  show  actual  party  in  interest,  §  311. 
foreign  company  estopped  to  avoid  contract  by  setting  up  non-compliance 

with  statute,  §  331. 
when  contract  valid  although  company  has  not  complied  with  statute,  !?  332. 
when  contract  not  valid  where  company  has  not  complied  with  statute    § 

333. 
charter:   corporate  powers:  ultra  vires.  §  334. 
forfeiture  of  charter,  §  335. 
different  parties — insurable  interest,  §  912. 
bailees  or  agents:   description  of  parties,   §  1692a. 
agent  for  benefit  of  insured:   "for  whom  it  may  concern,"  §   3609. 
See    Description. 
PARTITION— effect  of:   alienation,  §  2283. 

PARTNER  surviving:  policy  in  deceased  partner's  name:  no  contract,  g  66c. 
holder  of  policy  in  mutual  company  is   not  partner,   §  309. 
has  powers  of  firm,  note,  §  396. 
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PARTNER— continued, 
authority  of,  §  614. 

death  of  as  terminating  agency  of  firm,  §  721. 
insurable  interest,  §  944. 
who  is  a,  to  efl'ett  cancellation,  §  10.57. 
chattel  mortgage  by :   change  of  intei-est,  §  2269.  ' 
assignment    to,    §    2316. 

death  of:    discontinuance  of  business:   credit  insurance,   §  2599. 
reference  to  by  arbitration,   §   3247. 
mistake   in   policy:    equity,   §   3510. 

and  heir  of  another  partner:   misjoinder  of  parties,  §  3647. 
PARTNERS:    when  part  owners  become,   §  616. 
joint   owners    have    rights    of,    §    610. 
directors'  liability  as,  §  683. 
insurable  interest:  life  risk,  §  945. 

consent  to  cancellation  or  substitution  binds  from,  §  1657. 
description  of  interest,  §  1G93. 
accident  risk  on   lives  of:    dissolution,   §   2281. 
several  underwriters  not  liable  as,  for  repairs,  §  3055. 
proof  of  loss  by,  §  3306. 
parties  to  action,   5;§   3628,  3635. 
nominal  partners:  joinder  of  |)arties,  §  3640. 

consent  to  insurance   procured  with   money   stolen   from  firm:    evidence,   § 
3834. 
PARTNERS— SALES  BY  AND  BETWEEN;   ALIENATION,  ETC.,  CLAUSES 
— §S    2293-2295. 

Federal  Decisions:     Sale  by  one  partner  to  another:    introduction   of 
new    partner,    §    2293a. 

Alaliama:  Sale  by  one  partner  to  another,  §  2293b. 

California:   Sale  by  partner  to  third  party,  §  2293c. 

Colorado:  Sale  bj'  one  partner  to  anotJier,  §  2293d. 

Connecticut:    Introduction  of  new  2>artner,  §  2293e. 

Florida:    Introduction    of    new    partner,    §    2293f. 

Georgia:   Sale  with  reservation  of  interest  to  partner,  §  2293g. 

Illinois:   Sale  to  partner  or  third  person,  §  2293)1. 

Indiana:    Sale  by  one  partner  to  another,  §  22931. 

Iowa:  Sale  with  reservation  of  interest  to  partner,  §  2293J. 

Louisiana:    Sale    by    one    partner    to    another,    §    2293k. 

Massachusetts:    Sale   by   one  partner  to   another   and   mortgage   back, 
§  22931. 

Michigan:    Introduction    of    new   partner,    §    2293ni. 

Mississippi:    Sale   by  one   partner  to   another,   §   2293n. 

Missouri:   Sale  by  one  partner  to  another  and  nu)rtgage  back,  §  2293o. 

Nebraska:  Sale  Ijy  one  partner  to  another,  §  2293p. 

New  Ilamjjsliire:   Sale  by  one  ])artiicr  to  anotlicr,  i;  2293q. 

New  York:  Sale  by  one  partner  to  another:   introduction  of  new  part- 
ner, §  2293r. 

North  Carolina:  Introduction  of  new  partners,  i:j  2293s. 

Ohio:    Sale  bv  one  partner  to  another:    introduction   of   new  partner, 
§  2293t. 

Pennsylvania:   Sale  by  one  partner  to  another,  §  2293u. 

Tennessee:  Sale  by  one  partner  to  another,  §  2293v. 

Texas:  Sale  by  one  partner  to  another,  §  22i)3w. 

Virginia:     Sale  l)y  one  partner  to  another,  §  2293.\. 

Washington:   Agreement  for  partnership  not  consummated,  §  2293y. 

Wisconsin:  Sale  liy  one  partner  to  another,  §  2293z. 

Summary  and  conclusion,   §§  2294,  2295. 
PARTNKPvSllIP— as   party  insured,  §  307e. 
members  <jf  mutual  companies,  §  318. 
as    l>eneticiary,    §    791. 

each  partner  may  insure  his  own   interest,  §  912. 
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rARTNi:rvSTlir— continuod. 

funds:    pioniiuiiis   paid   out   of  during   s(d\iiuv,   §    1151. 
interest:  disclosure,  i?  204!). 

eU'eut   of:    dissolution:    receiver:    alienation,    §   2280. 

property:    poliry  on  does  not  p;;  s  with  sale  of  property  unless,  §  2307. 

funds  as  result  of  illegal  insurunee:  ecjuity,  §  35.S0. 
See    Agents;    Parties. 
PART    OWN  KR— authority    of,    §    615. 

insuring  for  other  part  owners  niav   receive  ijavnieiit  of   loss   from  broker 
S  677. 

insurable  interest,  §  94G. 

eharterer.  who  is:   insurable   interest  of,  §  1011. 

fraudulent  sale  and  jjurcliase  by  master:   barratry,  §  2742. 

acts  of  master  who  is:   barratry,  §  2744. 

owner:  parties  to  action,  g  Sii'Mi. 

agent  of  all  owners:   misjoinder  of  parties,  S  3647. 
PART  PAYMENT.     See  Payment. 
PARTY  WALL  easement:    insurable  interest   in,   g   094a. 

interest  in:    damages,  §  3454,  subd.    (d-11). 
PASSAGE  MONEY— diifers  from  freight,  §§  1021,  1750. 

insurable  interest  in,  §  1021. 

when  interest  insured  is  disbursements,  not  passage  money,  §  1021a. 

description,    §    1756. 

delivery  of  passengers  in  given  time  not  guaranteed.  Si  2760 

loss  of,   §  2805. 

war  risk  insurance  of.     Appdx.  A. 
PASSAGES.      See   Successive  Passages. 

PASSENGERS — insurance  of  carriers  against  losses  from  injuries  to,  is  con- 
tract  of   indemnity,   §   27e. 

riding  as,  on  train  or  car:   excepted  risks,  §  2622. 

mutinous  seizure  by,  is  "capture":   marine.  §  2748. 

accident  to  while  traveling,  g§  2871-2876.     See  §  2*622. 

"who  is  and   is  not,"   §§   2871,   2871a. 

riding  as  in  public  conveyance,  etc.:   beneficiarv  also  insured,  8  2871a. 

in  elevator:  when  person  is  a,  §  2876c. 

luggage,  etc.:   general  average,   §   3432. 

salvage  for  lives  of:   action,  §  3442. 

baggage,    etc.:    contribution,    §    3444. 

See  Passage  Money. 
''PASSENGER  CARS,"  accident  insurance,  §  2871a 
"PASSENGER  CONVEYANCE,"  accident  insurance,   g   2871a. 
PASSENGER  SERVICE,  or  hire:   automobile  rented   or  used   for-    temporary 
uscj  §  2739c.  •^        '' 

'•public  conveyance,"  §  2876b. 
PATENTS — measure  of  damages:   agreement,  §  3454. 
PATROL,    fire    insurance:    history    of,    §    via. 
PATTERNS— description,  §  1755. 
PAWNBROKERS — insurable  interest,  §§  898,  923. 
PAYEE — of  fund:   wife  and  daughters  as  beneficiaries:    survivor,   §  806. 

creditor  as,  in  policy  on  debtor's  life,  §  861. 

eflfect  upon,  of  mortgagor's  acts  after  loss,  §  2322. 
See  Beneficiary. 
PAl'MENT,  limitations  as  to  under  Assurance  Companies  Act  1409  of  Enoland 
§    7b.  ^  "^  ' 

limitations  as  to,  on  lives  of  children,  note,  §  7b. 

of  premium:    change  in  health  after  policy  delivered:    date  of  contract    8 
97c.  '   ^ 

agreements  to  make,   of  another   insurer,   distinguished   from   reinsurance 

pleadings  to  recover  e.xcess:  open  or  unvalued  policy,  note,  §  158. 
premiums;   when  renewal  presumptive  evidence  of,  §  530 
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PA  VMKXT— continued. 

"facility  of  payment"'   clause:    industrial  insurance,   §   533c. 

of  loss:   duty  and  liability  of  agent  as  to,  §  677. 

same:    trusteeship,    §    728,   note. 

of  proceeds  to  administrator:  liability  of  to  surviving  child  as  beneficiary, 

§  798. 
to  administrator  of  assured  of  money  due  beneficiary,  §§  798,  799,  876. 
of  proceeds  of  policy  to  administrator  when  a  trust  for  beneficiary,  §  799. 
.surrender  policy: when  wife  and  not  husband  entitled  to  proceeds,  §  810. 
to  woman  designated  as  wife  while  lawful  wife  living,  §  814. 
»       deatli  of  beneficiary  before,  §  831. 
of  benefit  fund,  §  872. 

premiums  by  dividends  or  profits,  §  1166. 

of   notes   or   interest  theicon   by  dividends   or   profits,   §    1235. 
A-oluntarily  under  claim  of  right:  premium  not  returnable,  §  1401b. 
by  insurer  of  more  than  his  share:    pro  rata  clause,   §  2495. 
under  contract  guaranty,   §  27()6,  subd.    (ii-6). 
of    judgment    under    employers'    liability    as    condition    precedent    to    suit, 

§   2SU0,   subds.    (n)-(s). 
promise  of  insurers  to  m;ike,  though  loss  not  covered  by  policy,  §  2808. 
of  loss:    recovery  from  railroad  by  assured,   §  2810. 
rebuilding  is  mode  of,  §  3150. 

cost  of  rebuilding  less  than  stipulated  indemnity:    surplus,   §   3150. 
clauses  as  to,  and  as  to  rebuilding  construed,  §  3155. 
in  part  arrests  running  of  time  limit  for  suing,  §  31 S6. 
enjoined:   efi'ect  upon  time  limit  for  suing,  §  3213. 

to  mortgagee  no  waiver  of  limitation   for  suing  as  to  mortgagor,   §   3216. 
demand   for,    implied    by    furnishing   proofs   of    loss,    §    3299. 
suspended  by  retusal  to  submit  to  "examination  under  oath,"  §  3330. 
contract  for,   after  adjustment   is  new   one,   §   3385. 
promise  of  and  adjustment:  waiver  of  defenses,  §  3385. 
promise  of:    waiver  of  proofs  of  loss,   §   3386. 
offer  to  settle:   waiver,  §  3387. 
of  part  of  loss:  waiver,  g  3388. 
into   court,    §§    3394,    3757. 

of  money  into  court:    estoppel:    proofs  of  loss,   §    3394. 
of  money   for   compromise:    general  average,   §   3441. 
refusal  to  make:   damages,   §   3454. 
made:  recovery  back  of  money,  §§  3486,  3487. 
of  loss  of  cargo  after  libel:   subrogation,  §  3538. 

by  insurer:  subrogation  in  cajse  of  loss  by  theft  against  shipowner,  §  3538. 
total  loss:    subrogation,   §   3538. 
insurer  to  receive  what  insured  recovers:   insured  as  trustee:   subrogation, 

§   3544b. 
whether  money  advanced  is  loaned  and  repayable  or  a  payment  by  insurer: 

receipt:   subrogation,  g  3555a. 
efi'ect  of  part  payment  by  insurer:  subrogation,  §  3575a. 
insolvency:    United  States  as  creditor,  §  3597. 
check  given  before  insolvency,   §  3597. 
out  of  endowment  fund:   holders  of  certificates,   §  3597. 
and  priority  of  chiims:   insolvency,  §   3597. 
of  loss  by  third  party:   defense,  g  3742. 
of  premium:  receipts:  evidence,  §  3827. 

See  Premiums, 
of  claims  l)y  Directors  of  IJureau  of  War  Risk  Insurance.     Appd.K.  A. 
war   risk   insurance:    aggregate   payments   limited.      Appd.x.   A. 
rights  of  insurer  under  Marine  Insurance  Act.     Appdx.  C,  sees.  79-81. 
right  of  subrogation.     Appdx.  (',  sec.  79. 
right   iif  (ontribution.     Appdx.  C,  sec.  80. 
ell'ect  of  under  insurance.     Apjidx.  C,  sec.  81, 
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PECUNIARY  ADVANTAGE — reasonable  expectation  of  an   insurable  interest, 

§  897. 
PECl'MARY  INTEREST— beneficiary,  4;  729. 

insurable  interest,   §  893. 

wben    iiisurablo   interest  of   husband  must   be   a,    §   1051. 

as  ground   fur    insiuablo   interest,   §    1003. 

See   insurable   Interest. 
PENALTY — for  failure  to  rej>ort  to  board  of  lire  underwriters,  note,  §  via. 

eni'orceniont  of  by-laws,  §  375. 

discTiniination   or  rebate  of  preiiiiinu,   i?    lOit'ii.  ♦ 

prohibitory    statute    iuipt;sing:    eo! lateral    acts,    g    2542. 

vexatious   refusal   to  pay    loss,   §   ;!45!;a. 
PENDl^^G  Lll'lGATlON— o\vnership:   diselosure,  §  2050. 
PENSION  AIT'TDAVITS  as  evidence,  §  38:^0. 

PENSION  FUND,  police  relief,  etc.,  not  contract  of  life  insurance,  §  337a. 
PICR  CAPITA — "wife  and  children"  as  beueliciaries,  §  804. 
PERCENTAGE — how  made  up:    partial  loss.     See  Damages. 
••PEREEC'T    HEALTH"— construction:    statements    as    to,    §    2004, 
PERILS — or  risk  necessary  to  contract,  §  43. 

or  risk  expressed  in  policy,  §  177. 

charterer    insuring    against   special    peril,    §    1014. 

fear  of,  as  ground  for  breaking  up  voyage,  §  1531. 

not  insured  against  as  grounil  of  I)! caking  up  voyage,  §  1531. 

when  unusual  or  extraordinary   conceahnent,   §g   1800,   1£01. 

which  will  justify  deviation:  whether  must  be  one  insured  against,  §  2441. 

dili'erent:  other  insurance,"  §  2400. 

of  the  harbor:   exclusion  of  loss  from  bursting  or  explosion  of  boilers,  un- 
less, etc.,  §  207ya. 

mere   fear   of:    marine  risk,   §§   2770-2778. 

occasioning    injury    during   life    of    policy:    loss    after    risk   ends,    §§    2792, 
2793. 

successive  perils :    abandonment,   §   2903.  • 

removed  before  loss:   abandonment,  §  2944. 

not    insured    against    causing    loss:    abandonment,    §    2959. 

place  of  may  enhance  ])robability  of  total  loss,  §  3012. 
See  Natural  Perils;  Political  Perils;  Risk. 
PERILS  OF  THE  SEAS — and  river:   when  injury  to  mules  is  loss  by,  §  2791. 

excepted,  g  2083. 

and  rivers   covers   what,   §§   2797-2799. 

"all  other  perils,  losses,"  etc.:  "institute  time  clauses":  "Inchmaree"  clause. 
§  2736. 

proximate   and   remote  cause,    §§   2832-2837. 

construed.     Appdx.  C,  Sched.  I,  sec.  7. 
PERISHABLE  GOODS— removal  of,  for  repairs:  general  average,  §  3442. 

See  Excepted  Risks  and  Losses;    Goods. 
PERITONITIS,  death  from:   accident  risk,   §  2028. 

caused  by  fall:   proximate  cause,   §   2833. 
"PERMANENTLY    DISABLED"— §§   3031,   3032,   3035. 
PERMISSION  to  make  alterations   and  repairs,   §   2192. 
PERMITS— affecting  risk :   power  of  agent  to  grant,   §  548. 

to  go  beyond  prescribed  limits  of  travel,  §§  2234,  22o5. 
PERPETUAL  POLICY  assigned  to  morotgagee  as  collateral:    right  to  deposit 

premium,   S   1100. 
PERSONAL — accKiental,  etc.,  injury:   statements  as  to,  §  2077. 

apparel:    contrilnition,   §  3444. 
PERSONAL  CONTRACT— insurance  is   a,   §   23. 

fire  polic%'  is,  §  3152. 
PERSONAL  EFFECTS— description,  §   1757. 
PERSONAL  INJURIES— §§   2800-2803. 

PERSONAL  NOTICE  of  time  of  payment  premiums,  etc.,  §  1335. 
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PERSONAL  PROPERTY— and  realty :  valued  policy  laws,  §  163e. 

misdescription  as  to  location  by  agent:  application,  §  -473. 

description,  §  1758. 

See  Personalty. 
PERSONAL  REPRESENTATIVES— wife:   when  net  entitled  to  fund,  §  881. 

beneficiary,  §  882,  note. 

parties  to  action,  §g  3630,  3631. 
PERSONALTY    of    wife:    household    furniture:    husband    and    wife:    insurable 
interest,  §  1048b. 

and  realty:  entire  or  severable  contract,  §  1931,  subds.    (e),   (g). 
See  Personal  Property. 
PETITION.     See  Pleadings. 
PETROLEU-M— prohibited   articles,    §   2204. 
PHOTOGRAPH  of  deceased:    evidence,  §   3772. 
PHOTOGRAPHER'S   MATERIALS   proliibited   articles,   §   2203. 
PHOTOGRAPHIC   COPY   of  application   attached,  §   190h. 
PHRASES — parol  evidence  to  explain,  §  3807. 

See  Words  and  Phrases. 
PHYSICIANS — contract    to    defend,    against    suits    for    malpractice:    whether 
one  of  insurance  and  indemnity,   §  27ui. 

representations  as  to  consulting  other  physicians,  §  2070. 

physician's  liability  policv,   §  2803,   subd.    (e). 

certificate:  proofs  of  death,  §  3329. 

certificate:    privileged    cuiumunications,    §   3329. 

certificate:   evidence  of  death,   §   3772. 

and  surgeons — expert  and  opinion  evidence,  §  3813. 

declarations  to:   evidence,  §  3820. 

privileged   communications:    evidence,   §   3820a. 

See    Medical    Attendant;    Medical    Treatment. 
PHYSICIAN'S  CERTIFICATE,  statute,  note,  §  2071. 

evidence,  §   3820a. 
PIERS — vessels  keeping  too   near:    collision,   §   2751,   note. 
I'lLFERlNGS  of  master  and  crew:   barratry,  §  2742. 
PILOT — employment    of:    seaworthiness,    §    2168. 

calling  at  port  to  obtain  deviation,   §   2390. 

error  of  causing  collision  and  fire  ensues:  barratry  excepted,  §  2677. 

damage  where  none   employed:    general   average,   §    3442. 

See  Statute. 
PILOTAGE— port  of  refuge  expenses,  §  3112. 

expense  of:   general   average,   §  3427. 
PIPE-LINES  CU.MPAXY— insurable  interest,   §  925a. 
PIRATES — rovers:  assaulting  thieves:   marine  risk,  §  2804. 

voluntary  composition  with:   general  average,  §  3441. 

defined.     Appdx.  C,  Sched.  I.  sec.  8. 
PLACJ'^ :   \isage  of  another  place,  g  ^55. 

of  payment  of  premiums,  §  1168. 

of   vessel's   stay  limited   by   warranty,    §   2092. 

of  notice  and  proofs  of  loss,  §  3287. 

basis  of  contributory   value — general   average,   §   3432. 
See   Adjustment;    Port. 
PLACE  OF  CONTRACT— construction,  §§  225,  226,  227. 

mutual  benefit  society,  §  228. 

when  j)la(e  where  policy  countersigned  is:   §  229. 

wlien   jilace  of  delivery   is:    g   230. 

wiien    place   of  acceptance   and   mailing   is,    §    231. 

statutory  notice  as  to  iiremiums,  assessments  and  dues,   §   1325a. 

statutes  as  to  representations,  etc.,  g  191(i,  subds.   (c),   (d). 
Sec    L<'x    Loci    Contractus. 
"PLACE  OR  PLACES"  construed:    attachment  and  duration  of  risk,  §   1505a. 
I'LAINTIFF — substituted   after   exj)iratioii    of    time    limit   for   suing,    §   3218. 

See  I'arties. 
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PLAN — reserve  dividoiul  plan  of  W.  V.  Stewart,  g  10,  note. 

sur\i'v  or  ili'sfriplidii :    wluit   is  jiart  of  contract,   g   191. 

poNMT   of   n.utual.   etc..   ctuiiiiaiiy    oi-   svx'icty    to   chanj.jc,    SS    3o()m- 3.jOt. 

of  insurance  abandoned  and  fund  reduced:  return  of  premium,  etc.,  §  1403. 

change  of  by   insurer:    return   of  preniiuni,   ^   14()8a. 

survey,   etc.,   reference  to:    warranties,    §§    195!),    1900. 

showing  kind  pumps:   continuing  warranty,  §  2078. 
See  Half  Note  Plan. 
PLATE — description,  §  1759. 
PLAT]']   tiLASS — insurance:    statutes  as  to,   §  x. 

casmilty    insurance,    §§    9,    2634. 

tornado   insurance,   §   2034. 

insurance:    window   breaking  by   suffragettes,  §   2805b. 

insurance    ri.-ks   and    losses,    g    280()a. 
PLATFORM,  of  moving  train  or  car,  staiuling  or  riding  on,  §  2622. 

of  railway   station:    "walking  on   a  public  higliv/ay,"   §  2876a. 
PLEADIN(iS — right   to  executed   oral   agreement,   and  invoking   equitable   doc- 
trine of  specific  performance:   variance,  §  41c. 

unstamped   policy,   §   00. 

averment  of  want  of  consideration:  disputing  receipt  for  premium,  §  86. 

waiver  of  condition  precedent  as  to  prepayment  premium  or  delivery  dur- 
ing life  or  good  health  must   be  specially  pleaded,   §  97b. 

action  against  reinsurer :  di-murrer  overruled,  §  136. 

to   recover   excess    payment   of   insurance   under    open    or    unvalued   policy, 
note,  §  158. 

demurrer  to  plea  of  misrepresentations,  §  190. 

foreign  company  not  complying  with  state  law  estopped  to  plead  ultra  vires 
against  its  contract,  §  331. 

allegation  of  insurable  interest:  beneficiary,  §  729. 

wager  policies:   illegality  not  pleaded:  cflect  of,  §§  894f,  910,  subd.   (f). 

when  it  is  no  answer  that  interest  not  acquired  till  after  loss,  §  905. 

receiver   must   allege   and   prove   necessary    facts   to    recover    assessments, 
§   1273. 

an  affirmative  matter  to  show  regularity  of  assessment,  §  1310. 

answer:  liability  for  assessments,  note,  §  1320. 

misrepresentations:    statutes,   §   1916,  subd.    (r). 

representations,  etc.:    guaranty   insurance,   §   2002a,   subd.    (p). 

petition  should  aver  that  fire  did  not  occur  from  excepted  cause,  §  2599. 

answer  bad  on  demurrer  which  avers  conclusion  of  law,  §  2610. 

answer  should  show  connection   between   alleged   criminal   act   and    injury 
§  2610.  ^     ^' 

demurrer  to  answer  not  connecting  criminal  act  with   injury,  §  2610. 

demurrer  to  answer  which   avers  conclusion  of  law,  g  261o'. 

fidelity  guaranty  insurance,  §  2766,  subd.    (gg). 

under  employer's  liability,   §   2800,   subd.    (y). 

in  actions  for  personal  injuries  to  non-employees,  §  2803,  subd.    (f). 

burglary,  larceny,  etc.,  insurance,  §  2821,  subd.    (i). 

where   claim   is   that   cost    of    replacing    is    less    than   actual    cash    value 
§    3152. 

right   to   rebuild:    fire   risk,    §    3158. 

demurrer:    continuance  of  action   after:    time   limit   for   suing,    §   3204. 

demurrer  as  affecting  the  time  limit  for  suing,  §  3204. 

demurrer :   failure  to  sue  in  time,  §  3223. 

defense:    failure  to  sue  in  time,  §   3223. 

defense:  arbitration  and  award,  §  3263. 

complaint:    arbitration  and  award,  §  3263. 

service  of  proofs  of  loss,  §  3281. 

averment  that  notary   is   "nearest,"   §   3324. 

kind   of  officer  executing  magistrate's   certificate,   §    3326. 

allegation  that  magistrates  not  disqualified,   §   3326. 
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PLEADINGS— continued. 

declaration,  etc.:  need  not  aver  matter  of  defense:   conditions  subsequent, 
§  3384. 

by  insurer  when  waiver  defects  in  proofs  of  loss,  §  3390. 

total   loss:    may    recover   partial   loss,    §   3454. 
demand  for  payment   note,   §   3487,  note. 

removal   suits:   jurisdiction:    answer,   §   3498. 

reformation  of  policy,  §   3509. 

complaint   on   premium  note   by   receiver,   §   3590. 

declaration:  complaint  or  petition,  §  3665. 

complaint:    assignment,  §   3666. 

declaration,    complaint,   or   petition:    sufficiency   of,    §    3666. 

declaration,  etc.:   benefit  societies — mutual  companies,  §  3G67. 

declaration,  etc.:   under  statutes  or  codes,  §  3668. 

declaration,  etc.:   foreign  companies,   §   3669. 

embodying  policy  in  declaration,   §  3670. 

declaration,   etc.:    application,   §   3671. 

averment  of  interest,  §  3672. 

averment  of  interest:    life  policies,   §  3673. 

averment:  performance  of  conditions  precedent,  §  3674. 

conditions  precedent :   statute,  §  3675. 

declaration,  etc.:  conditions:  notice  and  proof  of  loss,  §  3076. 

declaration,  etc.:  conditions:   suing  after  proof  of  loss  furnished,  §  3677. 

loss:  damage:   value  of  propertj',  §  3678. 

loss  by  barratry  not  recoverable  under  averment  unlv   of  loss  by  capture 
§  3670.  .  ^  J       I         ' 

averment  of  ownership,  §  3680. 

declaration:  complaint  or  petition  insufficient,  §  3681. 

declaration,  etc.;   insufficient:   mutual  benefit  societies,   §  3682. 

declaration,  etc.:   pleading  waiver,  §  3683. 

what  declaration,  etc.,  need  not  aver:   generally,   §   3685. 

admissions  by:   what  they  do  not  admit,  §  3686. 

amendments,   §   3687. 

multifariousness,  §  3688. 

answer,  §§  3689,  3691. 

answer:  insufficient:  no  defense,  §  3690. 

replication,  §  3690a. 

matters   r.pecially   pleaded:    general   issue,   §    3691. 

plea  in  bar:    abatement,  §  3692. 

demurrer,   §   :itJ!)3. 

demurrer  to  answer,  §  3693a. 

bill    of   particulars — of   discovery,    §    3694. 

bill  of  interpleader,  g  3695. 

replication:    traverse,   §  3696. 

variance,  §  3697. 

evidence  to  support,   §   3756. 

admission   by,    §   3757. 
PLEIXJE — delivery  of  policy  as  security:   wife's  rights,  §  811. 

policy  as  security:   when  wife  has  only  equitable  lien,  "5!  812. 

of  policy:   loan  obtained  by  forgery:   po'.ver  of  attorney:   set-ofT,  §  2337a. 

of   ship-owner's   credit   for   necessaries,    repairs,    etc.,    §    3119. 
Sec   ilypotliecation;    Collateral. 
PLEDGEJ-:: — insurable  interest,   §   923. 

of   consignee:    parties,    §   3622. 
J'[>EJ)I;E()H     insurable  interest,  §  923. 
PNKUMOM.A— death  by  <'isease,   §   2880. 
POISON— excepted  risk*  §  2620. 

or   anything   accidentally    taken   or    inhaled,    ^    2621. 

accidental  taking,  §  2877. 

dealli    from    chloroform    administered    l)v    pliysician:    death    by    accident 
§  2879a.  ' 

See  Excepted   Kisks  i.nd  Losses. 
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1H>IS0N1NG  of  lilood:   malioniint  pustule,  S  "iSTS. 

POISOXOIS  OK   IRUKSrikABl.E   (.{ASKS.      Sec   Ctas. 

POISONOUS  SIBSTANCES — contract  with:   excepted  risk.  §  2020. 

1*0LK  K  I'OWKR,  statutes  as  to  representations,  etc.,  valid  and  within,  §  1916, 

subd.    (a). 
POLICE    KEEIEF   ASSOCIATION  a  private  eorponition   and   not   publie,   etc., 

note,  §  3-28b. 
i'OLlCV — or  ■•poltiza,"  derivation  of,  §   iv. 

earliest  form  of  is  under   Florentine  statute,  note,  §   iv. 
almost   all   policies    in    i;nf;;land    framed    on    Lloyds,    §    iva. 

deferred  annuity  policy  valid,  note,  §   7. 

form   of    particijiating   tontine    endowment   policy    upon    reserve   dividend 
plan,  note,   §   10. 

valuation:   how  far  conclusive,  §  25. 

stipulation  as  to  value  in,  §  25. 

required    under    Enp:lisli    statute,    §    31. 

is  contract  reduced  to  writing,  note,  §  31. 

partly  written  at  time  of  loss:   parol  contract,   §  31d. 

agent's  agreement  to  hold.  §  3  Id. 

right  to  have  policy  issued:  remedy  at  law  and  not  in  equity,  §  31c. 

"workmen's  collective  policy,"   §   31c. 

English   Stamp   Acts,   g   33. 

revenue   laws :    stamp,    §    33. 

unstamped :   validity  of,   g   33. 

unstamped   instruments:    evidence,   §   33. 

standard  lire:   parol  contracts,  §  33a. 

omission  to  sign,  when  does  not  invalidate,    §  '34. 

when  omission  to  countersign  does  not   invalidate,   §  34. 

not  issued  company  may  be  bound,  §  34, 

when  not  necessary  to  be  issued,  §  34. 

power  of  equity  to  compel  delivery  of  policy  after  loss,  §  36. 

parol:  contract  for  insurance  subject  to  usual  provisions  of,  §  37. 

not  covering  property  agreed  to  be  insured,  §  40. 

varying  from  terms  of  agreement,  §  40. 

merges   parol   agreement,    §§    40,    181. 

not  stamped:   reinsurance  of  cargo:   open  cover:   no  recovery,   §  41d. 

"not  to   exceed"   a  certain   sum,   §   50. 

custom  to  issue  without  new  application,  §  54. 

acceptance  by  assured  completes  contract,  §  55. 

question  of  reasonable  time  of  acceptance  for   jury,   §    55. 

premiimi  due  if  attaches,  §  55. 

open  policy :    ""property  on  board  vessel:"  indorsement  of  risk:    acceptance, 
§   55. 

conditions  inserted  in  which  are  not  in  application,   §   55b. 

to  what  extent  must  conform  with  application,  §  55b. 

not  conforming  to  application  acceptance  necessary  to  ijind,  §   56. 

when  does  not  conform  with  application:   acceptance,  §  ^G. 

effect  of  retention  by  applicant,   §   58. 

when  applicant  not  bormd  to  accept,  §  58. 

notice  of  refusal  to  accept,  §  58. 

retention   of  by  applicant:    acceptance,   §   58. 

acceptance    conditional,    §    58. 

agent's  representations  to  applicant  as  to  contents,  §  58. 
agent  cannot  issue  to  self,  §§  59,  660. 

mailed:    completion  of  contract,   §   62. 

received  by  agent  but  not  delivered,  §  62. 
never  actually  delivered,  §  02. 

mailed  conditioned  to  be  returned :    if  retained  is  accepted,   §   63. 
application  drawn  up  in  lead  pencil,  valid,   §   GO. 

not  conforming  to  agreement:  evidence  binding  slip  or  application,  §  68. 
when  applicant  charged  with  knowledge  of  provisions  of,   §  66b. 
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POLICY — continued. 

delivery  to  and  acceptan-e  by  applicant,  §  66b. 

right  of  applicant  to  reject,  §  66c. 

applicant's  option  to  accept  or  reject,  §  60d. 

received  by  applicant  for  examination,   §   66e. 

not  in  conformity  with  proposal:    applicant  not  bound  to  accept,  §  66f. 

not    in    conformity   with   application:    dutv    to    notify    assurer    or    rescind, 

§  «6g. 
acceptance  of:  neglect  to  read,  §  66g. 

not    in   conformity   with    agent's   representations,    §    66h. 
unreasonable  delay  in  retention  of,  by  applicant:   fraud  of  agent,   §  66i. 
retention  of,  by  applicant:  unreasonable  delay:   effect  of,  §  66i. 
possession  of:  acceptance  by  insured  father  for  infant  beneficiaries,  §  66j. 
condition  in  policy  as  to  prepayment  premium  valid,   §   70. 
death  before  issuance  policy :  no  contract,  §  70. 
delivered:    condition  precedent,   §   70. 
cannot  be  accepted  after  loss,  §  70. 

delivery:    effect  of  upon  prepayment  premium,    §   7!). 
delivery:  waiver  by,  of  nonpayment  premium,  §  79. 
cancelation  for  nonpayment  of  premium  after  delivery  policy,  §  79. 
when  to  take  effect:   agent's  agreement  as  to  time,  §  85. 
receipt  in  for  premium,  §  86. 

delivery  of  containing  receipt  for  premium,  §  86. 
delivery  .of  not  necessary  to  complete  contract,  §§  90,  91. 
when  binding  from  date  though  not  delivered,  §  90. 
date  of  delivery  of,  §  90a. 

delivery  actual  or  manual,  not  necessary  to  complete  contract,  §  91. 
delivery  of  complete  though  assured  does  not  formally  accept  and  take  it 

away,  §  91. 
death  of  applicant  before  delivery,  §  91. 
demand  for,  when  unnecessary,  §  92. 
agreement  to  deliver:   demand  lumecessary,  §  92. 
delivery  may  be  constructive,  §  9.3. 
delivery :    assignee's  possession  of  life  policy,   §  94. 
delivery :    possession    of   policy   by   assured,    §    94. 
neglect  to  deliver,   §   95. 

contract  complete :    insurer  obligated  to  issue  policy,   §  95. 
delivery  conditional,  §  96. 

delivery  conditional:   admissibility  parol  evidence,  §  97. 
delivery  during  lifetime  or  good  health   of  assured:    condition   precedent, 

§§   97a,  97b. 
change  in  health  after  policy  delivered:   date  of,  §  97  c. 
delivery   to  beneficiary   after   death    of   assured,    §    98. 
deli\eiy  must  be  actual,  when,  §   98. 
delivery:    misrepresentation   or   fraud,   §   99. 

cancehition  of  l)y  agent  after  notice  that  same  ready  for  delivery.  §  100. 
delivery  of:    notice  of  execution  of,  to  assured,   S   100. 
question  of  delivery  of  does  not  depend  upon  manual  possession  of,  g  100. 
delivery  to   assured's   agent,   §    101. 

delivery  conditional  to  third  party:  loss  before  acceptance,  §  101. 
delivery  to  messenger  of  assured:  former's  declarations  inadinissil)le,  §  101. 
delivery  to  tliird  person,  §  101. 

delivery   to   agent    acting   for   both    parties,    §    101. 
delivery:    agent  assured  holding  policy  subject  to  order,   §    101. 
delivery  of,  to  agent:    policy   held   by,   §    102. 
what  is  sufficient  delivery  of  fidelity  bond,  §   102. 
delivery    of:    unfavorable   change    in    health,    §    103. 
delivery  of:    agreement  completed  before  loss,  §   103. 
delivery:     agreement    completed    or    incomplete    before    mortal    illness    or 

accident.    §§    103,    104,    104a. 
deliverv   of:    agreement    incomplete   at    time   of    los«,    §    104. 
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rOl.K'V— eontiiuioii. 

''lost  or  not  lost,"  §  105. 

offocted  aftor  loss.  §  105. 

rotrotu'tivo:    loss  before  date  contract,  §  105. 

exci'uted :    both   piuiios   knowing   of  loss,   §    106. 

if  risk  attached  assured  not  obligated  to  notif\'  assurer  of  loss  before  deliv- 
ery policy,  §  108. 

retroactive:   not  delivered   before  loss:    risk  having  attached,   §   108. 

assignment  of:   reinsurance,  §   122. 

defined,    §    145. 

I.loyds  policy  delined.  note,  §  145. 

anchor   policy  defined,   note,    §    145. 

English  Stamp  Act,  note,  §  145. 

"old  line  policy"  defined,  note,  §  145. 

of  sea  insurance  defined,  note,   §   145. 

fire  policy  after  loss  not  an  instrument  for  payment  of  money,  note,  §  145. 

certificates  in   nnitual  benefit  societies  or  associations,  §   14G. 

division  and  kinds  of  policies,  §  147. 

wager   policies,   §   148. 

wager  policies,  valid  at  common  law,  now  void,  §  149. 

wager   policy:    conflict   of   laws,   §    150. 

wager,   valued  policy  may   be   shown  to   be   a   wager,   §   151. 

wager:   policy  valid  at  inception  cannot  become  wager,  §   152. 

wager  policies:   loss  should  be  total,  §  153. 

wager  policies:    what  are  and  are  not,   §   154. 

wager  policy  defined   (old  §   154  transferred).     See  §§  894a,  914a,  954a. 

interest  policy  defined,  §  155. 

open  polic)'  defined,  §  156. 

open    policy:    "insurable   value"    of   ship    under,   note,    §    150. 

"unvalued   policy"   is   term  used  under   English  statute  instead   of   "open 
policy,"  note,  §  156. 

named  policy  defined,  §  156.a, 

blanket  policies,  §  157. 

floating  policies,  §  157. 

running  policies,  §  157.    • 

blanket  or  compound   policies:   floating  policies:    distinguished    from   spe- 
cific policies,  §  157a. 

"Drummer  floater"  policy  defined:    when   risk   suspended,   §   167b. 

open  policies:   what  are,   §   158. 

open  or  unvalued  policy  defined:  whether  policy  open  or  valued,  §  158. 

standard  policy  when  open  not  valued,   §   158a. 

valued  policy  defined,  §  159. 

Lloyds  marine  policy:   valuation  clause,  note,  §  159. 

valued  policy:   what  the  valuation   includes,   §   160. 

valued  policy:    how  far  valuation   is  conclusive,    §    161. 

valued  policy,  efi'ect  of  overvaluation:   fraudulent  valuation,   §  162. 

valued  policy  laws,   §§  163,  3026-3029. 

valued   policies:    statutory  regulations,   §    163. 

valued  policies:    partial  loss,   §  164. 

valued  policy  laws:  measure  of  damages.  §§  164,  note,  163. 

valued  ])olicies:   pro  rata  recovery,  §  105. 

whether  open  or  valued,  §§  166,  168. 

valued  policies:    "valued  at"   not   conclusive,    §    106. 

valued   policies:    prior  insurance,   §   167. 

valued  policies:   what  are,  §   168. 

rent  insurance  policy  analogous  to  valued  policy,  §  168a. 

mixed  policies  defined,  §  169. 

time  policies  defined,  §  170. 

time    policies:    computation    of   time,    §    171. 

time  policies:   trading  voyage:   nature  of  contract,  §   172. 

time  policies:   continuance  after  expiration  of  time^^  §  173 
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voyage  policies  defined,  §  174. 

voyage  policies:  voyages  must  conform  to  course  fixed  by  usage,  §  175. 

form  of,  §  176. 

stipulation    contrary    to    statutory    requirements,    §    176. 

form  of:    statutes:    standard  policy,   §   176. 

statutory  requirements  as  to  size  of  type,  written  conditions,  etc,  §  176e. 

countersigning  sometimes  dispensed  with.  §  177. 

what  it  usually  contains,   §   177. 

to  contain  "entire  contract,"  §  177. 

stamp  tax  on:  war  revenue  act:   constitutional,  note,  §  177. 

execution  of,  §  178. 

of  insurance  clubs:  validity  of,  §  178. 

stamp,  §  178. 

execution  of:  Lloyds,  note,  §  178. 

signing,  countersigning:    attestation,   §  178. 

execution  of:    affixing  date,  §   179. 

execution   of:    affixing  seal,   §    180. 

seal:  life  annuity,  §  180a. 

printed  signature  satisfies  statute  of  frauds,  §  180b. 

requisites  of  a  valid  policy,  §  181. 

ambiguous   in   terms :    parol   evidence,    §    185. 

construction :   what  is  part  of,  §  185. 

evidence  as  to  what  is  part  of  policy,  §  185. 

application,  when  and  when  not  part  of,  §§  186,  187. 

to    contain    entire    contract:    contract    to    be    plainly   expressed    in    policy: 

what  is  part  of  policy,  §  190b. 
stipulations  in,  contrary  to  statute,  §  194,  subds.  (g),  (h). 
stipulation  contrary  to  act  of  incorporation,  §  207. 
construction:    intention  of  parties,  §  209c. 
Lloyds,  rule  of  construction  in  favor  of  assured,  §  221b. 
written  controls  printed  part,  §§  223,  224. 
forfeited:  adjustment  of  claim  on:  lex  loci,  §  23 Ih. 
pledged  for  loan:   lex  loci,  §  231j. 
lex  loci,  §  232a. 

relief,  health,  etc.,  and  pension  fund,  not  contract  of  life  insurance,  §  337a. 
admis8iV>ility  of  usage  to  explain,  vary,  etc.,  §§  246-249. 
accounting:    equity:    tontine  policy,    §   309. 
in  mutual  society  to  be  construed  as  will,  §  309. 
"on  account  of,"  §§  310,  619. 
name  of  assured  need  not  be  set  out,  §  310. 
for  "whom  it  may  concern,"  §§  310,  619. 
in  blank,  §§  310,  1689. 
validity  of  when  issued  by  foreign  company  which  has  not  complied  with 

statutes  as  to  doing  business,  §§  -332,  333. 
liability  of  underwriters,  joint  or  several,  §  335,  note. 
Lloyds :    conditions   as  to  suits,  when   void,   §   335,   note. 
blani<s:    possession  of  by  agent:    implies  what   authority,  §   388. 
limitation   in   of  agenfs  authority  valid,   §   433. 
whether  restrictions  on  agent's  authority  bind  assured,  §  434. 
execution  of  by  agent,  §  446. 
signing  by  agent  for  principal,  §  446. 
agent's  acceptance  of  surrender  is  cancelation,  §  451. 
surrender   of:    agent:    custom,  etc.,   §   451. 
agent  signing  for  principal:  ratification,  *:}  459. 

when  provision  is  inoperative  that  agent  is  agent  of  insured,  §§  508,  509. 
8ti])ulation   that  agent   is   agent  of  assured,   controlled   by   statute*,    §    512. 
materially  diflferent  from  what  agent  represents   it,  assured  may   rescind, 

§  514. 
reformation  of  to  conform  to  actual  contract,  §  517, 
execution  of:   power  of  agent  to  subscribe,  §  528. 
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subscription  of:  power  of  aj;i  iil  ;^s  to,  S  -"i-S- 

retroactive:   execution  of:   power  ^>i  ii^ent,  S  520. 

retroactive:   power  of  ajient    to  cxeciitc.   ?i  .")2!t. 

countersigninji'  by  agent,  S  ;")."{(). 

on  agent's  own   life   ncit    lountersigned   l>y   him,    t?   530. 

executii>n  of  by    snbonlinate   ollicers,    «;    r>.>(la. 

countersignature  by  subagcnt,  §  531. 

construetion:    })ower   of  agent  to  bind    insurer   by,   S   a37. 

removal   or   revival   of:    ])ower   of   agent   as  to,   gg   fhiS,   539. 

waiver  by  delivery  of:   agent,  §  543. 

power  of  agent  to  alter,   §  54!). 

power  of  att^>rney:   power  to  hypothecate,  §  G08a. 

agency  created  by  possession  of,   §   611. 

''as  w'ell  in  his  own  name  as  in  the  name,"  etc.,  note,  §  G19. 

transfer  of:    notice  to  broker,  §   (VAii. 

agent   should   notify    principal   of    failure   to   eH'cct,   §    004. 

where  agent  to  insure  dej  arts  from  usual  form  of  policy,  §  G71. 

reservation  of  right  to  change  beneficiary,  §  731. 

"cliildren"'  born  subsequently  to  issuance  of:   beneficiaries,  §  769. 

construction  of  as  to  "wife  and  children"  as  beneficiaries:   how  they  take, 

J?   SO,"), 
delivered  as  security:   wife's  rights,   §   811. 
beneficiary   charged  with   notice   of   contents,   §   848. 
effect   of   possession   of   by   beneficiary   as   to   designation    and    change    of, 

§    849. 
providing  for   payment  to   insured    if   he   lives   to   certain   date — if   not   to 

Ijcnefieiary   designated,   §  851. 
maturity   of:    when    beneficiary    reaches    certain    age:    debt    of    association, 

§  852": 
surrender  of  cannot  be  made  without   consent  of  beneficiary:    life   policy, 

§  853. 
surrender  of  avoided  by  beneficiary  for  mental  incapacity,  §  854. 
surrender  of:  minor's  consent  to  not  binding,  §  855. 
surrendered  and  paid-up,  taken  out  by  husband :    wife  and  children   being 

beneficiaries  and  wife  dead  when  policy   issues,   §   857. 
attaching  in  futuro,  §  901. 

is  a  chose  in  action  assignable  only  in  equity,  §  914,  note, 
and  pi-emium  note  one  contract,  §   1203. 
new  one  substituted  through  fraud  for  old  one,  no  liability  for  assessments, 

§    1304. 
ab  initio  void:  premium  returnable,  §  1398. 

not  in  conformity  with  agreement:  retuiii  of  agreement,  §  1401a. 
illegal :   parties  in  pari  delicto,  premium  returnable,  §   1405. 
invalid,  insured  guilty  of  no  fraud  entitled  to  return  premium,  §  1405. 
void  through  fraud  of  assured  or  agent  no  premium  returnable,  §  1406. 
death   before  countersigning:    attachment  of  risk,   §   1438. 
may  terminate  by   its  own   limitation,   §   1450. 
new  one  may  be  only  a  renewal,  §  1465. 

lost:  contract  to  surrender  and  cancel:  action  for  breach  of,  §  1637a. 
assigned:    cancelation   of,   §    1641. 

not  in  conformity  with  application:   surrender  and  cancelation,  §   1649a. 
cancelation  \\hen  other  insurance  or  substituted  policy  does  and  does  not 

attach,    §§    1655a,    1655b. 
names  of  parties,  §  1689. 
stipulations    in,    contrary    to   statutes  after    representations,    etc.,    §    1916, 

subd.    (f). 
express  warranty  must  appear  on  face  of,   §   1956. 
originally  void:  assent  to  assignment  does  not  validate,  §  2308. 
simultaneous  insurance:    concurrent  insurance,  §§  2480,  2481. 
printed  slip  attached  to,  consenting  to  other  insurance,  §  2485. 
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executed   on   Sunday,    §    2534. 

printing  conditions  in,  constitutionality  of  statute,  §  2514. 

warranty  written  on  margin,  §  2689. 

form  of:  clause  as  to  risks,  §  2735. 

•'outside   liability   policies"   defined,   note,    §    28(t/{. 

"general  liability  policies,"  defined,  note,  §  2803. 

"horse  or  vehicle  policies"  defined,  note,  §  2803. 

landlord's  contingent  policy,  §  2803,  subd.    (d). 

physician's   liability   policy,    §   2803,   subd.    (e). 

supplementary  policy:    wiiere   beneficiary   also   insured:    double   indemnity, 
§    2871a. 

"disbursement"  policy:    actual  or  constructive  total   loss,   §  2937a. 

valued  policy  laws:   '"wholly  destroyed,"  '"totally  destroyed,"  §§  3026-3029. 

issued  after  loss  and  before  building  repaired:  total  loss,  §  3030. 

'"disbursement"  policv:    conflicting  stipulations:   rider:   fifty  per  cent  rule, 
§   3064a. 

good  for  future  losses  to  amount  unexpended  in  rebuilding,   §   3174. 

mistake  in  date:   waiver  of  failure  to  sue  in  time,  §  3"221. 

contract  to  issue:  damages  for  breach,  §  3454. 

compound   policies :    ^jrorating   loss,    §    3456. 

not  delivered:   action,  §  3469. 

when  insurer  not  obligated  to  continue  issuing  assessment  policies,  §  3474a. 

heirs   cannot   change   mode  of    insurance,    §    3485. 

offer  to  surrender  before  suing,  §  3485. 

wrongful  refusal  to  transfer,   §  3484. 

neglect  to  read,  note,  §  3514. 

delivery  of:    action  to  compel,  §  3517. 

third   party   policy:    bill    in    equity    against    insolvent    insurer    by    person 
injured  by  automobile,   §   3527a. 

embodying  in  declaration,  etc.,  §  3670. 

evidence,   §   3758. 

assignment  of:  evidence,  §  3831. 

statute  as  to:    Federal  War  Risk   Statutes.     Appdx.   A. 

forms  of  under  \Yar  Risk  Insurance  Statutes.     Appdx.  B. 

forms   of   vmder    Federal   \^'ar    Risk    Statutes.      Appdx.    B. 

provisions  as  to  under  Marine  Insurance  Act.     Appdx.  C,  sees.  22-31. 

designation  of  subject-matter:    Marine   Insurance  Act.     Appdx.  C.  sec.   26. 

construction  of  terms  in.  Marine  Insurance  Act.     Appdx.  C,  sec.  30. 

means  marine  policy:   Marine  Insurance  Act.     Appdx.   C,  sec.  90. 

form  of,  "S.  &  G.  policy,"  Appdx.  C,  Sched.  I. 

restrictions  in  on  agent's  authority. 

See  Agents;  Certificate;  Construction;  What  is  Part  of  Policy;  Contract: 
Elevator  Policies;  Employers'  Liability:  Fidelity  Guaranty;  Horse  and 
Vehicle;  Liability  Policies;  Paid-up,  etc.,  Policies;  Standard  Policy;  Sur- 
render Policy;  Terms  and  Definitions;  Usage:  Will:  "Workmen's  Col- 
lective Policy." 
POLICY— ALTERATION  AND  MODIFICATION:  material  alteration  without 
consent   avoids,  §   265. 

immaterial  alteration  does  not  avoid,  §  266. 

alteration  when  contract  is  inchoate,  §  267. 

alteration  by  third  party,  §  268. 

alteration  by  insurer,  §  269. 

substitution   of  corrected  policy  by   insurer,   §   269a. 

material  alterations  may  be  made  by  consent,   §§   270,  271. 

alteration  by  parol,  §§  272,  273. 

alteration  of  certificate  of  membership:   consent,  §  271a. 

alteration  Avith  intent  to  obtain  insurer's  consent,  §§  274,  275. 
alteration:    substitution  of  parties,   §   276. 
alteration  or   modification  of  standard  policv,   §   276a. 
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S   11;'). 
lights  (if  utter  dissolution,  §  3595. 
iiisolwiuy  of  insiuiT:  nioasure  of  divniagos,  §  3595. 
and   ciodiLors'    rights:    insolvency,    §    :55n(). 
of   endowment   policies:    when   not   creditors,    §    3597. 
agrcenuMit  of  part  of  to  scale  down  policies:   defenses,  §   3000. 
intervening:   costs  to:   dissolution:   receiver,  §  3600. 
action  or  suit  against  reinsurer. 

Sfc  I'unds  Deposited  with  State;  Insuied;  Reinsurance. 
POLITICAL    INFORMATION— deviation    to    obtain,    §    2412. 
]*0LIT1CAL  PP^RILS — underwriter  presumed  to  know  causes  of:   concealment, 

§   3  808. 
assurer's   knowledge:    concealment,   §    1854. 
PORT — uTider  risk  "at  and  from":  delay  in  should  not  be  unreasonable,  §  1494. 
meaning   of    the   word — generally,    §    1505. 

may  mean  road  or  anchorage  place  or  exposed  open  roadstead,  §  1505. 
specific  (lesigation  of:    homeward  policy  "at  and  from,"   §   1509. 
voyage  from  one  to  another  before  risk  attaclies,  §  1511. 
"thence"  or  "from"  used  in  leference  to  intermediate  ports,  §  1514. 
named:   "at  and  from"  and  "a  market,"  §  1515. 
specified,  insurance  to,  with  liberty  to  call  at,  etc.,  §  1516. 
liberty   to   "touch    and   stay,"   etc.:    intermediate    voyage,    usage   of   trade, 

continuance  of  risk,  §  1523. 
liberty  of  several  ports,  termination  of  risk,  §  1524. 
designated,   ship   insured   to   without   provision   as   to  duration   risk   after 

arrival.   §   1528. 
in  island:   denial  of  entry  not  a  loss,  §  1532. 
specified  continuance  of   risk  while  loading  at,   §   1533. 
of  original  destination:   discharging  small  part  of  cargo  at  another  port, 

§  1536. 
substituted  for  port  of  delivery  terminates  risk,   §   1549. 
specified:   goods  on  board  ship  or  ships:    risk  attaches  where   loaded,  etc., 

§  1583. 
homeward  policy  from  place  with  several  ports:   attachment  risk  on  goods, 

§  1586. 
"from"  specified:    attachment  risk  from  loading:    duration  of  risk:    usage, 

§  1588. 
specified:    usage:    anchoring    outside    oT    liarbor:    duration    risk    on    goods, 

§  1589. 
when  goods  may  be   landed   at  nearest  practicable   port,   §   1589. 
final  or  last  port  of  discharge:    duration  of  risk  on  goods,  §  1590. 
final  port  of  discharge:   arrival  of  goods  at:   end  of  risk,   §  1598. 
length   of  time  ship  has  been  in,  need  not  be  disclosed,  §   1835. 
vessel  seaworthy  for,  §  2178. 
])rivileged:   not  touching  at,  §  24Q3. 
of   necessity:    deviation,    §    2420. 
interdicted  contract  excepting,  unlawful,  §  2563. 
"arriving  in"  does   not  cover  arrival   in   cove,   §   2737. 
when  does  not  include  recess  of  sea,  §  2738. 
charges:  general  average,  §  3427. 

of  departure:  alteration  of:  Marine  Insurance  Act.     Appdx.  C,  sec.  43. 
See    Attachment,   etc.;    "At   and   From";    Blockaded    Port;    Foreign    Port; 

"From":  in  Port:  Liberty  to  Call  at,  etc.,  Outport;  Port  or  Ports;  Ports; 

Risk ;  Thence. 
PORT  OF  ARRIVAL  and  port  of  discharge  not  synonymous,   §  1547,  note. 
PORT  OF  DISCHARGE,  several  successive  ports:  election  of  port,  §  1525. 
risk  terminates  at  first  port  of,  §  1532. 
when  vessel  has  arrived  at,  §  1540. 
and  port  of  arrival  not  synonvmous,  §  1547,  note. 
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last  port  of  discharge:    moored  in  safety,   §   1547. 

where  several  ports  as  specified:  Marine  Insurance  Act.     Appdx.  C,  sec.  47. 
See  Port  or  Ports. 
PORT  OF  DISTRESS — vessel  forced  into  and  discharging  part  of  cargo:  dura- 
tion of  risk,  §  1504. 
PORT   OF  LADING — insurance  "'at   and   from":    lading  at  different  places  ex- 
cluded, §   1505. 
in   island   or   district,   "at   and   from" :    when   risk    restricted  to   particular 

place,  §  1509. 
what  is  an  insurance  "at  and  from,"  §  1578. 
loading   elsewhere  than  "at"   designated   place,    §    1580. 
should  be  disclosed,  §  1834. 
PORT  OF  REFUGE,  CALL  OR  LOADING   ENPENSES— general   average,   §§ 
3112,  3425. 
English  rule,   §  3428. 
repairs:  general  average,  §  3442. 
PORT  OR  PORTS — construed :  attachment  and  d'Uration  of  risk,  §  1505a.         ^ 
of  discharge,  liberty  of:  termination  of  risk,  §  1524. 
of  discharge:    usage  to  keen  cargo  on  board  after  arrival,  §   1550. 
loading  aboard  ship  "at":  attachment  risk,  §  1586. 
liberty  to  make:    insurance  to  several   ports,   island  or  district:    duration 

of  risk  on  goods,  §  1587. 
of  discharge:  end  of  risk  on  freight,  §  1620. 
destination  of  vessel:   disclosure  of,  §  1827. 
of  discharge;  warranted  free  from  confiscation  in,  §  2093. 
See  Change  of  Voyage:  Deviation  and  Liberty  Clauses;  Ports;  Port  of 
Discharge. 
"PORT  RISK,"  meaning  of,  §  1505. 
PORTS — and  places  excepted,  suspension:  risk,  §  1473. 

of  island  or  district:   attachment,  etc.,  of  risk:  "at  and  from,"  §  1501. 

general  designation  of,  island  or  district,   §  1508. 

order  of  visiting:  geographical  order,  §  1525. 

several  within  one  classification:   insurance  "at  and  from,"  §  1529. 

in   alternative,   ship   insured   to:    termination  of   risk,    §    1551. 

several  within  one  legal  classification:  attachment,  etc.,  risk  "at  and  from" 

on   goods,   §   1582. 
and    places:    presumption    as    to    underwriter's    kno-,\iedge:     concealment, 

§  1819. 
warranty  not  to  use  certain,  §§  2098,  2681. 
prohibited:  warranty  not  to  use,  §  2400. 
some  hostile,  some  not:  insurance  to,  §  2562. 

See  Port;  Port  or  Ports. 
POSSESSION — authority  of  bailee  or   agent  in   possession,   §   626a. 
of  goods  by  insolvent  debtor  gives  insurable  interest,   §  958. 
one  in,  under  claim  of  right:  insurable  interest  of,  §  987. 
one  in  with  power  of  sale:  insurable  interest  of,  §  988. 
one  in,  to  care  for  and  rent  property:  insurable  interest  of,  §  989. 
one  in:  insurable  interest:  generally,  §  990. 
warranty  of  ownership,  §  2051. 
change  in,  §§  2238,  2291,  2292. 

mere  change  of  under  contract  of  sale:  alienation,  §  2284. 
is  not  changed  by  leaving  agent  in  charge  premises,  §  2291. 
of  life  policy   as"  evidencing   title  to  same,   §   2333. 
of  life  policy  as  affecting  right  to  sue,  §  2333. 
of  certificate  or  policy. 

See  Alienation;  Certificate;  Policy. 
POSTAL  CLERK,  when   not  a  passenger,   §   2871a. 
POSTHCMOUS   CHILD,   of  second   marriage:    beneficiaries,    §   769b. 
POS'l'  MORTEM— exhumation:   right  to  make,  §  3491. 
POSTPONEMENT   OF  RISK— on   freight.     See  Risk. 
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POTTS  FKACTlIli:,  wlion  not  covered  by  accident  policy.   §  2885b. 
PuW'EK — statutes  us  to,  of  industrial  and  prudential  companies,  note,  §  7b. 

corporations:   waiver:   charter  provisions  and  by-hnvs,  §  34. 

corporations:   parol  contracts,  §§  34  36. 

corpnrat ions:    parol    contracts:    cliarter    provisions,    §§    34-36. 

mutual  benefit  societies:   construction,  §  34. 

mutual  benelit  societies:   parol  contracts,  §  34. 

of  ajj;ent :    estoppel,   §  34. 

of  agent  coextensive  with  business  intrusted,  §  34. 

of  insurer:  reinsurance,  §  115. 

vaidity  lof  insurer's  acts:   reinsurance,  §  115. 

validity  of  conii)any's  acts:    reinsurance,  §g   115,   115a. 

Lloyd's:    reinsurance,   §    115b. 

corporations:   charter:   ultra  vires,  §  334. 

mutual  company  alTecting  contract:   ultra  vires,  §  350. 

assessment  plan  of  insurance,  §  350. 

to  chanye  ])lan  of  insurance,  §  350. 
*   of  mutual  company  to  carry  on   separate  departments — estoppel,   §   350. 

ultra    vires    in    establishing   guaranty    fund,    §    351. 

removal  of  officers  in  societies  not  justified  when  no  notice  or  opportunity 
to  appear  and  be  heard,  §  352. 

of  disposal  of  funds^lodges,  §  354. 

decision  by  oflicial  body  created  by  constitution  of  order,  §  355. 

delegation  of  by  supreme  lodge,  §  356. 

subordinate   lodge  to  appropriate   funds,   §   357,   note. 

to  enact  by-laws  inherent,  §  365. 

changes  of  by-laws,  how  made,  §  378. 

to  alter  or  change  by-laws,  §  377. 

under  statute  or  charter  to  repeal  or  change  by-laws,  §  379. 

change  of  by-laws:    vested  rights,   §   380. 

in  excess  of  charter  provisions:    agents,   §   394. 

partner  has  powers  of  firm,  §  396,  note. 

delegation  of :    agents,  §  396. 

of  mutual  company  and  agents,  §  882,  note. 

of  sale,  one  in   possession  with:    insurable   interest  of,   §   988. 

of  mutual  ct)mpany  to  take  note,  §  1214. 

of  court  to  order   levying  assessment  in   winding  up   proceeding,   §§   1272, 
note,  1273. 

of  receiver  as  to  assessments,  §  1273. 

to  receive  less  than  amount  of  assessment  due,  §   1286. 

in   whom   vested    to   levy   assessments,    §    1292. 

of  directors  to  assess  cannot  be  delegated:  exceptions  to  rule,  §§  1294,  1295. 

levying  assessment  is  ministerial  act,  §  1294. 

See  Agents;    Corporations;    Mutual   Companies,  Benefit  Associations,   etc.; 
Parties ;ultra  Vires  Titles  generally  covering  dillorent  classes  of  insurers. 
POWER  OF  ATTORNEY,  power  to  hypothecate  policy,  §  608a. 

pledge    of    policy:    loan    obtained   lay    forgery:    ^et-oif,    §    2337a. 
PRACTICE — foreign  corporations :   appointment  of  person  for  service  of  papers 
on,  §  328. 

appeal  forbidding  foreign  company  issuing  new  policy  after  final  judgment 
does  not  apply,  note,  §  329. 

mere  matter  of  as  to  change  of  beneficiary  not   binding,   §   747. 

payment  of  premiums  into  court,  §  1105. 

finding  assured  not  drunk:   evidence  held  sufficient  to  sustain,  §  2614. 

nonsuit   where   assured   found   drowned,    §    2864. 

nonsuit:    new   action:    time   limit   for   suing,    §    3204. 

continuance  of  action  after  demurrer:   time  limit  for  suing,  §  3204. 

continuance  of  first  suit,  §  3204. 

defense:    failure  to  siie  in   time,   §    3223. 

taking  testimony:    action   in-"  rem,   §   3303. 

deposition  of  magistrate:    proofs  of  loss,   <;   330,3. 
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nonsuit  erroneous:  evidence  oi'  waiver  of  notice  of  loss,  g  3359. 

payment  into  court:    estoppel:    proofs  of  loss,   §   3394. 

verdict  set  aside,  no  evidence  of  amount  of  death  assessment,   §  3463. 

submission  to  jurisdiction,  §  3507. 

costs  to  intervening  policyholders:  dissolution:  receiver,  §  3600. 

courts  may  prescribe  reasonable  time  for  filing  claims:   insolvency,  §  3601. 

motion  to  strike  out  superfluous  averments,  §  3685. 

motion  to  dismiss,  §  3693,  note. 

motion  for  bill  of  particulars,  §  3694. 

practice,  §  3705. 

service  of  process,  §  3706. 

consolidation  of  actions,  §  3707. 

interrogatories,  §  3708. 

order  of  reference  of  case,  §  3709. 

admission  of  newly  discovered  evidence  after  evidence  had  closed,  §  3710. 

whether  questions  for  court  or  juiy,  §  3710a. 

instructions,    §    3711. 

instructions:    cases  where  not  erroneous,   §   3712. 

instructions:    cases   where   erroneous,   §    3713. 

arguments  of  counsel,  §  3714. 

special  findings,   §   3715. 

special  verdict,  §  3715. 

objections  to  findings,  §  3715a. 

defects  in  declaration  cured  by  verdict,   §   3716. 

judiiment  of  trial  court  final  as  to  matters  of  fact,  §  3717. 

verdict  contrary  to  evidence:   excessive  damages:   new  trial,  §  3718. 

verdict:    correction   of,   after   separation   of  jury,   §   3718a. 

appeals:    discretion  of  court  as  to  motions,   §   3719. 

appeals:   questions  not  raised  at  trial  of  case,  §  3720. 

appeals,   §   3721. 

new  trials,   §  3722. 

incidental  matters  of  practice,  §  3723. 

finding:    seaworthiness,    §    3789. 

See   Jury;    Nonsuit. 
PRECAUTIONS  AGAINST  LOSS,  duty  of  assured,  §  2813. 

fidelity  guaranty,  §  2766,  subd.   (y). 

See  Duty,  etc.;   Preservation  of  Property;   Removal  of  Goods;   Sue  and 
Labor  Clause. 
PREFERRED  CLAIMS — foreign  creditors  and  policyholders:  receivers,  §  3593. 

original  insured  rights:  reinsurance:   insolvency,  §  3597. 
PREGNANCY,  answers  in  application:  medical  examiner:  warranty,  §  474a. 
PRELIMINARY  CONTRACT.     See  Contract. 
PRELIMINARY  PROOF— marine  risk,  §  3279. 
PREMISES — condition  of:  waiver  by  agent,  §  397. 

constantly  worked,  §  2102. 

of  assured:   employer's  liability,  §  2800,  subds.   (d),   (e). 

prohibited    use   of.      See    Conditions    Avoiding    Policy, 
unlawful  use  of.     See  Void  and  Illegal  Insurances, 
PREMIUM  NOTES— whetlier  part  of  policy,  §  197. 

statutory  provisions:    standard   policy,   §    197a. 
See  Notes,  etc. 

premiu:ms: 

1.  Agent  or  Broker: 
PREMIUM  ON  GOLD — estimation  of  damages,   §   3452. 
PREMIUMS: 
1.  Agent  or  Broker — neglect  of  agent  to  remit  before  loss,  §  60. 

receipt  of  by  agent  and  instructions  to  cancel  is  approval  of  risk,  §  60. 

agent's  promise  to  see  premium  paid,  §  70. 

agent's  delay   in   forwarding:    loss,   §  73. 

autliority  of  agent  to  extend  time  of  payment,  §  73. 

credit  l>v  local  agent  on  books,  §  73. 
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no  defense  that  premium  not  received  from  agent,   S   73. 

paid  agent  and  not.  paid   by   aj;ent   to   insurer,   §   73. 

payment  to  agent:   wlien  insurer  liul)le,  §  7;5. 

payment  of  ti>  broker:   stipulation  that  broker  agent  of  assured,  §  73. 

prepayment  to  agent  or   broker,   §  73. 

rebate:   agent's  commission  released  or  property  taken  on  credit  tlierefor, 
Ji  74a. 

agents  may  waive  prepayment,  §  76. 

payment  of:    agent:    mutual   credits,   §§   81.   82. 

crediting   it   on    agent's    indebtedness   to   applicant,    §    83. 

course  of  dealing  allowing  credit:  agent,  ^  84. 

custom   as  to   broker   and   premium   in   England,    §   84. 

prepayment  of:    waiver  by  agent,  §  399. 

reliatc  of:   agent's  evidence,  §  447. 

ratitication  of  agent's  acts,  §  459. 

ratification  of  agent's  acts,  §  462. 

waiver   by   receiving:    agent,    §    542. 

powers  of  agent  as  to,  §§  550-555. 

power  of  agent  to  iix  rates,  §  554. 

agent's  agreement  to  give  notice  when  due,  §  552. 

first  and  subsequent   agent's   powers  in  regard  to,   §   553. 

what  agents  may  waive,  §  554. 

agents  not  entitled  to  by  reason  of  neglect  to  follow  instructions,  §  665. 

rate  of  to  be  paid  by  agent  directed  to  insure,   §   669. 

when  agent  directed  to  insure  must  pay  any  rate  of,  §  669. 

agent's  duty  to  effect  insurance:   more  advantageous  terms,  §  670. 

duty  of  agent  as  to,  §  672. 

neglect  to  advance  by  agent  to  insure:  liability,  §  672. 

system  of  credits  in  England  between  broker  and  assurer,  §  677. 

liability  of  agent  for,  §  681. 

agent's  right  as  to,  §  698. 

payment   of   to   survivor    of   partnership   acting   as    agent,    §   721. 

tender  to  agent,  §  1122. 

payment  by  and  liability  for  premium  of  agent  or  broker,   §   1150. 

advanced  by    insurer's   agent;    subrogation,    §    3580. 
2.  Premiums  and  Assessments:  Excuses,  Waiver  and  Estoppel. 

whether   war  excuses  non-payment  premium,   §    1345. 

what  excuses  non-payment  premiums  and  assessments — generally,   §   1346. 

excuses:    omitting  customary  statement:    amount  unknown,   §   1347. 

excuses:   change  of  agency  without  notice,  §   1348. 

excuses:    insolvency:   company  ceasing  to  do  business,   §   1349. 

acts  ultra  vires  corporation's  powers  no  excuse,   §   1349a. 

act  of  God — sickness,  accident,  insanity,  no  excuse:   exceptions,   §   1350. 

death  of  agent:    failure  to   find  agent:    agent's   neglect   or   misrepresenta- 
tions no  excuse,  §  1351. 

what  is  not  an  excuse:   absence  of  assured:    lapse  of  policy   by   accident: 
other  instances,  §  1352. 

waiver  of  punctual  payment  of  premiums,  assessments  and  dues:   estoppel 
generally,  §   1353. 

waiver  and  estoppel:  subsequent  parol  agreements  as  to  payment  premiums, 
etc.,  §  1354. 

waiver  and  estoppel:  subsequent  parol  agreements  as  to  payment  premiums, 
etc.,  §  1355. 

payment  of  premiums:   waiver  and  estoppel,  custom,  acts,  etc.,   §  1356. 

waiver:   holding  overdue  premium  notes  and  demanding  payment,  §   1357. 

holding  overdue  notes  and  requesting  payment,   §   1357a. 

custom  not  to  treat  nonpayment  premium  notes  as  forfeiture.  §  1358. 

enforcing   payment    of   note    after    forfeiture,    §    1359. 

assured  must  have  known   of  custom,   §    1360. 

payment  of  assessments:   waiver  and  estoppel,  custom,  acts,  etc.,  §   1361. 
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waiver  of  prepayment,  §  1362. 

wliere  receipt  of  premiums  and  assessments  is  an  act  of  favor,  §  13G3. 

waiver    and    estoppel:    acceptance    and    return    of    oveidue    premiums    and 

assessments:   cases,  §  1364. 
right  or  obligation  to  accept  and  retain  overdue  premiums  or  assessments — 

no  waiver,   §   1365. 
unconditional  oflcr   to   accept   overdue   premium:    tender,    §    1360. 
conditional   acceptance   of   overdue   premiums,   etc.,    §    1367. 
when  custom  to  receive  overdue  payments  may  be  availed  of  by  assured: 

general  custom:' proof,  §  1368. 
waiver    of    forfeiture   generally,   by   receipt    of    overdue    premiums,    assess- 
ments and  dues,   §   1369. 
demand  or  request  for  payment,  §  1369a. 
express  waiver:    knowledge  of  assured,   §   1369b. 
waiver   by   collecting   assessments   or   notes,    or   by   collecting   or   suing   on 

notes,  §  1370. 
whether  levy  and  receipt  of  subsequent  assessments  and  dues  waives  for- 
feiture,  §§   1371-1373. 
waiver:  custom:  acceptance  of  premium  or  assessment  after  loss  or  death, 

§    1374. 
waiver:  payment  of  premium  note  after  loss  or  death:  payment  of  premium 

note — generally,  §  1375. 
waiver  by  failure  to  declare  a  forfeiture,  §   1376. 
failure  to  insist  promptly  on  payment  of  premium  note,  §   1377. 
waiver:  collecting  a  loss:  adjustment,  §  1378. 
waiver  by  recognition  of  the  policy  as  in  force,  §  1379. 
waiver  by  giving  credit  for  the  premium,  §  1380. 
defense  that  waiver  induced  by  false  representations,  §   1381. 
waiver  by  agents:    subordinate  lodges,   §   1382. 
waiver  by  assured  of  exemption  from  assessment,  §  1383. 
waiver  by  assured  of  defective  notice  and  service  of  same,  §  1384. 
3.  Premiums  and  Assessments:  Return  of: 

recovery  of  by  policyholder  of  reinsured  against  reinsurer,  §  115. 
principles  governing  right  to  return  where  risk  has  not  attached,  §   1390. 
stipulation  for  return  of  premiimi:  generally,  §  1391. 
stipulation:    statutes  governing  right  to  return  of  premium,   §   1392. 
proportionate  premium:  surrender,  rescission,  cancelation,  etc.,  §  1393. 
stipulation  may  entitle  to  proportionate  return  of  premium,  altliough  there 

be  a  partial  or  total  loss,  §  1394. 
where  underwriter   discharged   before   performance   of    condition    on    which 

return  of  proportionate  premium   based,   §    1395. 
where  condition  satisfied  but  underwriter  discharged  from  loss:    premium 

returnable  although  loss  by  excepted  risk,   §   1306. 
no   return   risk   has   attached,   §    1397. 

election  to  refund  premium  or  pay  insurance:   waiver,  §  1397a. 
returnable   if   policy   ab   initio   void:    generally,    §    1398. 
insurance  contract  with  infant:   return  of  premium,  §  1399. 
returnable  where  contract  voidable  or  void  for  misrepresentations  or  fraud 

of  assurer,  §  1400. 
premium  returnulile  where  contract  voidable  or  void  for  misrepresentation 

or  fraud  of  assurer's  agent,  §  1400a. 
returnable  when  paid  by  mistake  of  facts:    policy  based  upon   mistake  of 

law,  §  14M. 
return  of  premivuu  where  policy  does  not  conform  with  agreement,  ij   14Ula. 
premiiun  not  returnable:  voluntary  payments  under  claim  of  riglit.  §  1401b. 
whctlier  premium  returnable  where  foreign  company  has  not  complied  with 

state   laws,   §   1402. 
breacli  of  warranty,  g  1403. 

for  misrepresentations  or  concealment  of  assured  without  fraud,  §   1404. 
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sauie  subject:  knowlodgo  ot  iiisiiii'r's  agent  wiicre  both  parties  act  in  good 
faith,   g   1404a. 

not   returnable:    poliey    illegal — parties   in   pari    delicto,   §    1405. 

return  of  preniiums:   ultra  vires  contracts,  §  140r)a. 

not  returnable:  policy  void  for  fraud  of  assured  or  his  agent,  §  1406. 

not    returnable:    nuiterial    alteratitm    policy,    S    1407. 

return  of  premiums:  demand  for  additional  medical  examination,  §  1407a. 

breach  of  contract  by  assurer,  i;  1-IOS. 

same  subject:  transfer  of  assets  to  another  company:  winding  up:  reorgan- 
ization: change  of  insurance  plan,  g  1408a. 

same  subject:    insolvency,   ^    1408b. 

same  subject:  insolvencv  of  title  insurance  company:  credit  insurance  com- 
pany, §  ]408d. 

same  subject:  discrimination  as  to  rates:  rebates,  §  1408e. 

same  subject:    reduction  of  amount  of   insurance,   g   I408f. 

same   subject:    increase  of  assessments,   §    1408g. 

same  subject:    reinsurance,  v;    1408h. 

where  note  is  given,   §  140!). 

when  no  return  where  note  is  given,  §  1409a. 

for  want  of  interest,  §  1410. 

same  subject:    where  no  return,   §  1410a. 

return   where   insurance  without   consent  of   insured,    §   1410b. 

same  subject:    statutes,   §    141Pc. 

payment  by  check  of  municipal  corporation:  misappropriated  funds:  recov- 
ery back,  §  1410d. 

proportionate  return:  overvaluation:   short  interest,  §  1411. 

whether   premium   returnable   for   overinsurance   by   several   insurers :    pro 
rata  contribution,  §§  1412-1417. 

stipulations    for    return    of    premium:    prior    and    subsequent    insurances: 
American  clause,  §   1418. 

when  no  return  in  case  of  several  policies,  §  1419. 

cannot  be  had  by   surrender  of  policy  at  pleasure  of   insured,   §   1420. 

stipulation    for:    risk    "out    and   home,"    §    1420. 

not  returnable  when   risk  entire,   §   1420. 

returnable  when   risk   divisible,   §    1421. 

effect  of  usage:  review  of  authorities,  §§  1422,  1423. 

stipulation  for  return  of  premium:    "sold  or  laid  up,"  §  1424. 

retention  of  a  certain  per  centum  by  insurer,  §  1425. 

insurance  by  voluntary  agent,   §    1426. 

recovery  back  of  premium  from  agent,  g   1427. 

who  may  recover  back  premium,   §   142S. 

same  subject:   beneficiaries,  §  1428a. 

assignment:  right  of  assignee,  §  1429. 

tender   or  return  of   premium   as   prere<|uisilc   to   defense   or   forfeiture,   § 
1429a. 

return  or  tender  of  premiums  as  affecting  waiver,  §   1429b. 

miscellaneous  authorities,  §  1430. 

action  for,  where  contract  wrongfully  terminated,  §  1659. 

on  cancelation,  §  1671. 

in  case  of  refusal  to  consent  to  other   insur'ance,  §  2486. 

life:  action,  §  3485. 

return  of  under  Marine  Insurance  Act.     Appdx.  C,  sees.  82-84. 

enforcement  of  return.     Appdx.  C,  sec.  82. 

return  by  agreement.     Appdx.  C,  sec.  83. 

return  for  failure  of  consideration.     Appdx.  C,  sec.  84. 

retention  of.     See  Contracts,  Completion  of. 
4.  Premiums,  Generally : 

based  on  what,  under  employer's   liability   policy,   §   9a. 

necessary  to  valid  contract,  §  43. 

usual  rate  of,  when  presumed,  §  47. 
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rate  of  may  be  understood,  §§  48,  49. 

due  if  policy  has  attached,  §  55. 

insurer  lias  claim  for  if  policy  attaches,  otherwise  not,  §  55. 

and  application  mailed,  but  not   received,   §   62. 

rate  of:  binding  slips:   completion  of  contract:   parol  evidence,  §  66a. 

stipulation  for  prepayment  in  application,   §   70. 

to  be  i^aid  in  delivery  policy:    loss  before,  g    103. 

custom   as  to:    reinsurance,    §   121. 

"valued  premium  included":  valued  or  open  policy,  note,  §  158. 

specified  in  policy,  §  177. 

usage  to  charge  higher  where  building  unoccupied,  g  258. 

accumulated:  taxation  of,  mutual  companies,  §  .327. 

and  assessments,  limitation  of  liability  as  to:   mutual,  etc.,  companies  or 

societies,  §  350e. 
may  be  advancements  to  beneficiary,  §  871. 
payment  of  as  a  factor  in  determining  whether  assignee  of  life  policy  must 

have  insurable  interest,  §  915. 
defined,  §  1083. 

or  rate  per  cent  must  be  expressed  in  policy,  §   1084. 
and  conditions  as  consideration,   §   1085. 
of  the  essence  of  the  contract,  §  1086. 
not  due  unless  risk  attaches,   §  1087. 
rate  of  premium,  §  1088. 

same  subject :   employers'  lia.bility  insurance,  §  1088a. 
same  subject:  premium  based  on  '"traffic  earnings"  parol  evidence,  §  1088b. 
as  test  of  amount  or  character  of  risk,  §  1089. 
rate  of:   agreement  as  to,  must  govern,  §  1090. 
discrimination  as  to  rates  of  premium:   rebates,  §  1091. 
rules  as  to  entiretv  of  and  entiretv  of  risk:   entire  or  severable  contracts, 

§  1931,  subds.  (li)-(k). 
statutes  constitutional  as  to  rebates,  etc.,   §   1092. 
same  subject:  object  or  intent  of  such  statutes,  §  1092a. 
same  subject:    construction,    §   1092b. 
same  subject:  what  companies  or  associations,  etc.,  included  and  excluded, 

§  1092c. 
same   subject:    agreements   for   services,    §    1092d. 
same  subject:    agreements  for  services:   advisory  boards,  §  1092e. 
same  subject:    allowance  by  agent  of  commissions,   g   1092f. 
same  subject:   what  is  not  a  discrimination  or   rebate:    other   insurances, 

§    1092g. 
same  subject:   efi'ect  as   to  recovery  of  premiums,  notes,  or  commissions, 

§  1092h. 
same  subject:  liability  for  penalty,  §  1092i. 

to  cover  additional  risks:  augmentation  or  diminution  of  premium,  §  1093. 
liability  for  after  forfeiture,  g  1169. 
revival  of  policy,  §  1170. 

recovery  of,   by  vuiauthorized  company,   §   1171. 
distinction  between  and  assessments,  g  ]247. 
entire:   test  of  entirety  of  risk,  g  1420. 
proportionate  return  of:   statutes,  g  1635. 

subsequent  reception  of,  when  no   waiver   of  concealment,    g    1873. 
entire  as  test  of  entirety  contract,  §  1931. 
paid  not  a  factor  as  to  seaworthiness,  §  2161. 
option  to  refund  or  pay  amount   of  insurance:    suicide,   g   2643. 
wl'ther  should  be  deducted:  average:  damages,  §  2720. 
and  fifty  per  cent  rule:  repairs,  g  3110. 
action  to  recover  back:   time  limit  for  suing,  §  3197. 
included  in  ship's  value:    damages,  g   3452. 
part  of  value  insured:  damages,  g  3452. 
insurer's  refusal  to  receive:  damages,  §  3454. 
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riulit  to  (Unhu't   lialanco  of:  daii'ages,  §  3456. 
canu'tl  prior  to  liofault:  action  lor,  §  ;?4S7. 
as   factor   in   anunint   of   creditor's   recovery,    §    3488. 
expert   and  ojiiiiion   evidence,   §   383  5. 

under    Federal    War    Risk    Insunince    Statutes.      .Vppdx.    A. 
proceeds  of.  under  Federal  War  Insurance  Statutes.     Appdx.  A. 
under    Marine    Insurance    Act.      Appdx.    C,    sees.    52-54. 
what  is  rcasoiuible,  a  question  of  fact:   Marine.     Api)dx.  (',  sec.  88. 
See   Admission   Fee;    Agents;    Dues;    Embezzled   Money;    Entirety    of   Pre- 
mium;   Jury;    Net    Single    Premium;    Moticc;    Subrogation;    Taxation; 

Unearned   Premium. 
6.    Premiums:    Manner   and  Mode  of   Payment:    By   and   to   Whom   Payable: 

Mortgagor  and  Mortgagee: 
reasonable  time  for  paying,  for  jury,   §  55. 
actual  cash  payment  at  office  of,  §  73. 
payment  by  third  person,  §  75. 
credit  liiven  for,  §  80. 

agreement  for  deduction  of,  when   not  part  of  policy,    §    191. 
third  party  collecting  becomes  bailee  for  insurer,  §  390. 
advanced:    when  trust  created,   §  850. 
paid  by  stranger :  beneficiary  not  liable  for,  §  869. 

paid  with   misappropriated  money  or  funds:    rights  of  beneficiary,   §   877. 
in  what  may  be  paid,  §  1137. 
cash  premiums:   muttial  company,   §   1138. 
payment  in  depreciated  funds:  confederate  money,  §  1139. 
payment   in   foreign  money:    equivalent   to   United   States   money   may   be 

shown,   §   1140. 
payment:  credit  may  be  given,  §  1141. 
payment  by  order  on  third  party,  §  1142. 
effect  of  order  on  third  partv:   demand:   notice  of  nonpayment:    forfeiture, 

§  1143. 
payment  by  check,  §  1144. 

premium  paid  out  of  income  or  rents:    infant  life  tenant,   §   1144a. 
payment    with    misappropriated    funds,    §    1145. 
by  whom  payable,  §  1146. 

paid  by  delitor  in  fraud  of  creditors — husband  and  wife,  §   1147. 
payment    bv    and    liability    of    third    party — beneficiary:     lien    on    policy, 

§§  1148,  1149. 
payment  to   agent  or   broker,   §    1150a. 
paid  out  of  partnership  funds  during  solvency,  §  1151. 
payment  by  mortgagee,"  §  3152. 

payment  l)y  mortgagor — right  to  proceeds,  §  1153. 

wlien  mortgagor  may  be  charged  premiums  paid  by  mortgagee,  §  1154. 
when   premiums  not   chargeable   to   mortgagor,    §    1155. 
payment  as  connected  with  subrogation — mortgagor:   mortgagee,  §  1156. 
payment  by  assignee  of  mortgage,   §    1157. 

forfeiture   for   nonpayment   by   mortgagor:    defense   by   mortgagee,    §    1158. 
amount  of,  for  which  mortgagor  is  chargeable  may  be  limited,  §  1159. 
policy  as  collateral — right  of  mortgagee  to  charge  premiums:   his  right  to 

deposit  premium,  §  llCO. 
right  of  mortgagee  to  recover  premiums  paid  after  decree,  §  IKil. 
purchaser  of  mortgaged  premiums — previously  advanced  premiums,  §  1162. 
payment:    sending  by  mail,   §   1163. 
check  mailed  on   last  day  of  payment,   §   1164. 
payment:    delivery  to  express  company,   g   1165. 
payment:    by   dividends    or   profits,    §    1166. 
payment  of  premium   on  new  policy  by  surrender  value:    agent's  powers, 

§  1166a. 
to  whom  may  be  paid,  §  1167. 
place  of  payment,  §  1168. 
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reduction  ■  of  by  profits,  etc.:    necessity   of  notice,   §    1321a, 
paid  by  assignee  under  void  assignment:    recovery,   §   2345. 
payment  of  by  wife:   statutory  exemption:   burden  of  proof,  §  3828a. 
6.  Premium:   Paid-up  and  Nonforfeitable  Policies: 

paid-up  and  nonforfeitable   policies — generally,    §    1178. 

paid-up,  extended  and  temporary  insurance  distinguished,  §  1178a. 

invalid  contracts:    surrender  value:    paid-up  policies:    loans,   §   1178b. 

nonforfeiture  statutes,   §   1179. 

such   statutes  constitutional,   §   1179a. 

whether  policy  becomes  automatically  paid-up:  extended  insurance,  §  1179b. 

forfeiture  rule  not  applicable  to  policy  stipulating  for  loan  value  charge: 

''automatically  nonforfeitable  clause,"  §  1179c. 
death  as  affecting  right  to  paid-up  policy,  §  1180. 
insanity  as  affecting  right  to  paid-up   policy,   §   1180a. 
when  only  paid-up  policy  can   be  claimed,   and  when  the   full   amount  of 

insurance,  §   1181. 
paid-up  policy:    surrender  cannot  defeat  beneficiary's  rights,  §   1181a. 
right  to  claim   paid-up  policy,    §    1182. 
right  of   infant  to  paid-up   policy,   §    1183. 
paid-up  policy:    husband  and  wife,   §   1183a. 
when  right  to  claim  paid-up  policy  must  be  exercised,  §  118-4. 
right  to  claim   paid-up  policy  exeicised  within   specified  time:    exceptions 

to  rule,   §§   1185,   1186. 
whether  payment  of  note  required  to  entitle  to  paid-up  policy,  §  1187. 
when   paid-up  policy   forfeited^ — ^cases,   §   1188. 
when  paid-up  policy  not  forfeited — cases,   §   1189. 
whether  it  is  a  new  contract  or  continuation  of  old  one,  §  1190. 
amount  of  premium  under  statuter— "deducting  indebtedness,"  §  1191. 
amount  of  paid-up  policy,  §  1192. 
endowment  policy — nonforfeitable  statutes,  §  1193. 
refusal  to  issue  paid-up  policy,  §  1194. 

refusal  to  issue  paid-up  policy — measure  of  damages,   §   1195. 
•      7.  Premiums — Payment,  Prepayment,  Forfeiture,  and  Tender:  Liens: 
prepayment:   parol  contract,  note,  §  31. 
receipt  for  first:  evidence,  §  66a. 
"advance  premium,"  §  70. 

not  paid  till  after  loss:    when  no  contract,  §  70. 
prepayment  a  condition  precedent,   §   70. 
prepayment:  assured  must  do  all  he  can  to  prepay,  §  70. 
prepayment:  membersheip  conditioned  on,  §  70.       , 
prepayment  not  made:    action,  when   not  maintainable,    §   70. 
prepayment:    stipulation    for    in    application,    §    70. 
prepaj'ment  actually  made  not  essential  in  all  cases,  §  71. 
prepayment:   oral  agreement,  §  72. 
loss  prior  to  receipt  of  premium  paid  to  agent,  §  73. 
part  payment:    completion  of  contract,  §  74. 
part  payment:    good   health,    §    74b. 
payment  of  in  marine  risks,  §  75. 
unearned :    tender   of,   §   76. 
prepayment  of  waiver,  §§  76,  1362. 
waiver   of   prepayment,    §§   76,    1362. 
prepayment:   effect  of  delivery  of  policy,  §  79. 
paid  partly  in  cash,  §  80a. 
advanced  by  agent,  §  380a. 
payment  in  cash  may  be  waived,   §  80a. 
payment:   promissory  notes,  checks,  and  drafts,  §  80a. 
services,  merchandise,  etc.,  in  lieu  of  casli  for,  §  83. 
life  policy:  payment  of  optional  suliject  to  forfeiture.  §  86. 
receipt  in  policy  for,  S  86. 

prepayment  during  lifetime  of  assured:   condition  precedent,  §§  97a,  97b. 
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M>iit   ajient  who   i>   al)seiit   wlion   received:    Iciulor   tliereafter   when   insured 

in  iU  liealth,  §  !171). 
payment   of:    ohanf::e   in   health   of  assured   after,   S   !)7e. 
prepayment:  death  before  and  hefore  delivi'iy  poliey.  §  104. 
payment  of:  ollieer's  power  to  bind  eompany,  §  ;5!)7. 
payment  of  premium  generally,  §  1097. 
noforfeiture  for  nonpayment,  of  a.nnual  premium  unless  so  agreed — whether 

premium  a  debt,  g  1098. 
mere  agreement  to  pay  premiums  insufficient  to  prevent  fui  felture,  S  1098a. 
that   poliev   lapses   for   nonpayment   of   premiums   where   no   condition    for 

forfeiture,  t?   1098b. 
whctlier  payment  condition  precedent,  §  1099. 
conditions  as  to  payment  of  premium  valid,  §  1100. 
whether  contract  entire  when  premium  entire,  §  1101. 
wliether  life  contract  entire  or  from  year  to  year,  §  1102. 
failure  to  pay  premium  on  day  stipulated  forfeits,  §  1103. 
same  subject:    incontestable  provision,   §   1103a. 
equity  will  not  relieve  from  forfeiture  so  incurred,  §  1104. 
payment  of  weekly  premiums:  industrial  insurance:  forfeiture,  §  1104a. 
sufjsequentiy  enacted  nonforfeiture  statute:  payment  of  premium  into  court, 

S   1105. 
no  notice  or  formal  declaration  of  forfeiture  necessary,  §  1106. 
that  stipulation  as  to  forfeiture  means  voidable  only,  §   llOGa. 
premium  payable  on  demand,  §  1107. 

forfeiture  for  nonpayment  of  instalments  of  premium  when  due,  §  1108. 
company  may  extend  time  for  payment  of  premium,   §   1109. 
payment  of  premium:   days  of  grace,  §   1109a. 
payment  of  premiums:  days  of  grace:   statutes,  §  1109b. 
extension  of  time  of  payment:  computation  of  time,  §  1110. 
extension    by   agent   of   time   for   payment   of   premiums:    days    of   grace, 

§   1110a. 
acceptance  of  entire  annual  premium  in  advance,  §   1111. 
prepayment  of  premiums,  §  1112. 
offset — premium  and  rents  due  from  agent,   §   1113. 
part  payment  premium  will  not  prevent  a  forfeiture,  §  1114. 
nonpayment  premium  may  only  suspend,  §  1115. 
convicting   dates:    date   from   which   computation   as   to   forfeiture   based: 

death  of  insured,  §  1115a. 
death  or  loss  after  suspension:   payment  premium,   §   1116. 
payment  overdue  premium  after  loss,  death,  or  sickness,  §  1117. 
death  or  loss  within  time  extended  for  payment  or  days  of  grace,  §§  1118 

1121. 
tender  of  premium:  tender  to  agent,  §  1122. 
tender:    frequency  of,   §   1123. 

tender  after  delivery  up  of  policy  fraudulently  induced  by  agent,  §  1124. 
tender  by  bank  check,  §   1125a. 

ratification  of  payment  may  relate  back  to  time  of  tender,  §  1126. 
tender  after  payment  overdue  premiums  unconditionally  requested,  §  11 27. 
tender  as  prerequisite  to  action — judgment,  §  1128. 
payment  due  Monday  when  premium  matures  Sunday,   §   1129. 
same  subject:  days  of  grace,  §  1129a. 
holidays:  Thanksgiving  days,  §  1130. 
lien  for  premium,   §   1131. 
maritime  lien  for  premium,  §  1132. 
payment  of  after  death,  reinstatement,  §  1471,  note, 
nonpayment  of,  as  ground  for  cancelation,  §  1640. 
losses  under  credit  guaranty  renewal  bond  on  goods  shipped  under  prior 

bond   may   depend    whether    premium    or    guaranty   fee   has    been    paid, 

§  2786,  subd.   (i). 
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paj-ment  of  or  guaranty  fee:    effect  of  as  to  original   and  renewal  bond, 
§  2786,  subds.   (i),   (j). 

nonpayment:  waiver:  proofs  of  loss,  §  3373. 

receipt:  evidence,  §  3827. 

recital  in  policy:    payment:    evidence,   §   3828. 
See    Agents;    Contract. 
PREPAYMENT.     See  Premium. 
"PRESCRIPTION"  defined,  §  2070. 
PRESERVATION  OF  PROPERTY,  duty  of  assured,  §  2506a. 

removal  of  goods:   expenses  and  damages  incurred.  §  2811. 

duty   of   assured,   §§   2812,   2813. 

dut}-  to  save  and  preserve:    negligence,   §   2846b. 

See    Precautions    against    Loss;     Prevention    against    Fire;     Removal    of 
Goods;  Rescue  Clause;   Sue  and  Labor  Clause. 
PRESIDENT,  waiver  by,  §  399. 

of   association:    privileged  communications   of:    libel   and  slander   of  agent 
or  insurer,  §  683b. 

may  call  directors'  meeting  to  levy  assessments,  §  1292. 

party  defendant,  §  S657. 

See   Agents;   Proclamation. 
PRESS  OF  SAIL— general  average,  §  3424. 
PRESUMPTION — of  fraudulent  intent  from  overvaluation,  §  25. 

of  acceptance  of  application  does  not  arise  from  delay,   §  57. 

notice  of  loss  in   daily  paper,    §   107. 

that  insurers   acquainted  with  usage,   §    198. 

as  to  meaning  of  words  in  contract,  §  216. 

as  to  knowledge  of  usage,  §  239. 

as  to  knowledge  of  by-laws:  applicant:   members,  §  393. 

as  to   agent's   knowledge,    §    516. 

as  to  agent's  power  to  make  oral  contract,  §  525. 

renewals,  when  presumptive  evidence  of  jjayment.  §  530. 

as   to   employment   of   competent   and   lionest    agents   by   assured — conceal- 
ment,  §   643. 

none  that  assessment  regularly  or  legally  made,  §  1310. 

none  of  forfeiture,  §   1408. 

that  underwriter  knows  causes  of  natural  perils,  §  1806. 

that  underwriter  knows  causes  of  political  perils:    concealment,  §   1808. 

as   to    knowledge    of   underwriter:    newspaper    publications:'    Lloyd's    lists, 
etc.,  §§   1809-1812. 

as  to  underwriter's  knowledge  of  ports  and  olaces,  §  1819. 

that   underwriter    knows    established    import    of    terms    used    in    contract, 
§  1835. 

that  underwriter  acquainted  with  general   course   and   incidents   of   trade 
§  1835. 

of  insurer's  knowledge  of  notorious  facts,  §   1845. 

as  to  representations,  §§  ]8n4a,  1914a. 

as  to  knowledge  contents  of  renewal  policy,  §  2228. 

as  to  basis  of  settlement  where  made  with  one  of  two  insurers,  §  2498. 

death  by  drowning,  excepted,  §  2630a. 

against  suicide,   §   2865.     See  §  3773. 

that  award  is  fair,  §  3242. 

as  to  service  of  loss,   §   3291. 

receipt  of  notice  and  proofs  of  loss :    mail,   §   3300. 

that  proofs  of  death  furnished  supreme  lodge,  §  3310. 

as  to  continuance  of  agency,   §   3.312. 

from   verdict   of   overvaluation:    false   swearing,   §    3341. 

of  authority  and  organization  of  company,  §  3490. 

of  death,  §"^3772. 

as  to  suicide,   §  3773. 
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against  insanity,  §  3775. 

seaworthiness:    burden   of  proof,  §§  378G-;?789. 

general  statement  as  to,  §  3833. 

See  Evidenee. 
rKE\ENTIOX  AGAINST   FIRE— buckets  'iilled   with   water,"   etc.,   §§   1972, 
1!)75. 

See   Precautions   Against   Loss. 
PRICE  for  wliieh  goods  sokl:  evidence  of  vahie,  §  3769. 
PRIMA  EAl  IE  EX'IDENCE.     See  Evidence. 
PRI.ME    COST — contrilnitory    values:    general    average,    §    3432. 

measure  of  damage:   marine,  §  3452. 
1*K1NC1PAIj — when    may    terminate   contract    with   agent,    §    392. 

agent  signing  for :    custom,   §  440. 

notice  to  subagent  when  notice  to  principal,  §  515,  note. 

under  policy  "for  whom  it  may  concern,"  §  G19. 

duty  of  a^'^ent  to  inform,  §  658. 

should  be  \.aotificd  by  agent  of  refusal  to  accept  order  to  insure,  §  663. 

should  be  notiiicd  by  agent  of  failure  to  effect  insurance,  §  664. 

orders:    agent    vmder    general    agreement    to    execute,    must    execute    each 
order,  §  669. 

funds   of:    obligation   of   agent  to   insure,    §   669. 

agent's  duty  to  effect  insurance:  more  advantageous  terms,  §  670. 

agent's   bond:    laches:    action:    notification    ol    sureties,    §    709. 

revocation  of  agent's  authority,   §   720. 

disclosed  and  undisclosed:  parties  to  action,  §  3633. 

See   Agents;    Concealment;    Ratification. 
PRINT.     See  Conditions. 

PRINTED  PART  controlled  by  written,  §§  223,  224. 
PRINTING  COMPANIES,  inter-indemnity  agreement  between,  §  336b. 
PRIOR    AND     SUBSEQUENT     INSURANCE— American     clause,     return     of 

premium,  §  1418. 
PRIOR  INSURANCE— valued  policy,  §  167. 

consent  of  agent  to,  §  530. 

See  Other  or  Double  and  Over  Insurance. 
PRIORITY  OF  CLAIMS:  foreign  creditors  and  policyholders:  receivers,  §  3593. 

death   claims:    insolvency,   §   3596. 

United  States  as  creditor:  insolvency,  §  3597. 
PRIOR  LOSS — presumed  knowledge  of,  §  1802,  note. 
PRIVATEERS  or  letter  of  marque:  description,  §  17V1. 

contracts    to    encourage    fitting    out,    §    2804. 
PRIVIES — third   parties:"  breach  of  promise,   §   2747. 

execution  of  proofs  of  loss  by  third  parties,   §   3307. 

policy  payable  to  third  party:    proofs   of   loss,   §   3308. 

See  Parties. 
PRIVILEGED    COMMUNICATIONS,    of    president    of    association:     libel    and 
slander  of  agent  or  insurer,  §  68ob. 

physician's  certificate:   statute,  §  3329. 

statements  to  physicians,  §  3820a. 
PRIVILEGED  PORT— not   touching   at,   §   2402. 

PRIXTLEGE  TAX;  LICENSIC- privilege  tax,  note,  §  327.     See  License. 
PRIZE — law  of  England,  how  far  our  law,  §  287. 

of  war,  captor's  interest:   description,  §  1711. 

right  to  convoy  under  liberty  clauses  to  cruise,  capture,  etc.,  §  2433. 

cruising  and   making:   letter   ot   marque:    deviation,    §   2435. 

expenses   of    releasing:    general    average,    §    3441. 

destruction  of  neutral  prizes:    Declaration   of   London.      Appdx.    E. 

See  Captors. 
I'RIZK  AGENT'S  authority  to  insure,  §  629. 
Pia/K  COURTS,  test  of  national  character  in  British,   §  2124. 

efi'ect  upon  English  Prize  Courts  of  '"Orders  in  Council,"  note,  §  2569a. 
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PllOBATORY  LAW — conliact  violating,  void,  §  2506. 

PROCEEDING  BY   STATE  for   dissolution,   §   3598. 

PROCEEDS  of  policy  paid  administrator:  liability  of,  §§  798,  799. 

of  surrender  policy:  when  wife  entitled  to  and  not  the  husband,  §  810. 

title  to:   mutual  societies,  note,  §  882. 
PROCESS.     See  Payment. 

foreign  companies:  agent  for  service  of  papers,  §  328. 

service  of:  agent  f-ireign  company,  note,  §§  512,  703. 

writ  of  attachment:   alienation,  §  2276. 

service  of,  §  3706. 

See   Garnishee   Process;    Service;    Summons;    Trustee   Process. 
PROCLAMATION,  war:  blockade,  §  299. 

blockade  may  be  established  without,   §  2139. 

in   United   States:    prohibiting   transaction    of    insurance    business:    insur- 
ance and  reinsurance,  ),y  enemy  companies,  §  2506,  subd.    (e). 

of  Great  Britain  as  to  trading  with  the  enemy:   insurance  and  reinsurance 
prohibited,  §  2506,  subd.    (e), 

prohibiting  exports  from  the  United  States,  §  2539. 

as  to  and  list  of  prohibited  exports.    Appdx.  G. 

See  British  Orders  in  Council. 
PROFITS — tontine  insurance,  §  11. 

insurance  on,  analogous  to  insurance  on  loss  of  rentals,  §  13a. 

pecuniary,   as  factor   in   determining  whether   certain   associations   are    in- 
surance companies,  §§   344a-344d. 

tontine  policy:  when  beneficiary  not  bound  by  action  of  company's  officers 
in  fixing  profits,   §   864. 

w^hen  company  no  right  to  withhold  from  stockholder,   §  864. 

expected:    insurable    interest    in,    note,    §§    897,    1019. 

must  be   insured  as   such,   §   900. 

may  be  included  in  valued  policy  on  goods,  §  1019. 

made  and  earned:  insurable  interest  in,  §  1020. 

or   dividends:    payment   premiums   by,   §   1166. 

unearned  premiums  are  not,   §  1166. 

or  dividends:  payment  by  of  notes  or  interest  thereon,  §  1235. 

or  reduction  of  premium:  notice  when  insured  entitled  to,  §  1321a. 

description,   §   1760. 

loss  of:   marine  and  fire  risks,  §§  2806,  2807. 

abandonment,   §§   2901,   2912. 

partial  loss:    adjustment,  §   3452. 

and  cargo  insured  separately:  double  abandonment,  §  2958. 
PROFIT-SHARING  BONDS,  issued  by  insurer  not  speculative  or  invalid,  §  894e. 
PROHIBITED  goods:   when  covered,   §   1777. 

articles — spirits  on  board  ship,  §  2091. 

occupation:  life  risk,  §  2236. 

waters:   navigation,   §  2374. 

ports :  warranty  not  to  use,  §  2400. 

waters:  warranty  not  to  use:  marine,  §  2400. 

waters:  marine  risk,  §  2681. 

trade:  marine  risk,  §  2681. 

trade:  warranty  against,  §  2682. 

See  Conditions   Voiding  the   Policy. 
PROHIBITED  EXPORTS.     Proclamation  as  to  and  lists  of.     Appdx.  G. 
PROHIBITION.  IN  MARINE  POLICY  as  to  assignment,  §  2355. 
PROHIBITORY  STATUTE— imposing  penalty:   illegality  of  insurance,  §  2542. 
PROMISSORY  NOTES.     See  Notes,  Etc. 

PRO^HSSORY  REPRESENTATIONS.     See   Representations  and  Misrepresen- 
tations. 
PR0:\nSSORY  warranties.     See  Warranty. 
PROOF.     See  Evidence. 

PROOFS  OF  death.     See  Notice- and  Proofs  of  Loss. 
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1*RCM.)FS    of   loss,    ineliminaiy    proofs   coiiainuMl    in    favor   of,    §    221a.      See 

Notice  and  Proofs  of  lioss. 
I'UOl'KLLKK — I'oUisioii,  §  27ol,  nolc. 

PROPERTY — injury   to,  or  to  employee:    whcihor  contract    one  of    indemnity, 
§   27e. 

insurance  against  loss  or  damage  to,  is  contract  of  indciniiity,   §   27b. 

insured  in  wrong  class,  note,  g  34. 

"on  hoard  vessel''  acceptance,  5^  55. 

talcen   on  credit  for  premium,  §  74a. 

riiiht  of  citizen  to  bring  from  enemy's  country,  §  292. 

removal  of:    agent's   autbority   to   permit,    J?    •587. 

insurable    interest    distinguished    from,    g    800. 

insurable  interest  does  not  necessarily  imply,  §  895. 

covers  bank-bills.   §   9.S9. 

money  expended  by  one  on  another's  property:    insurable  interest,  §  1000. 

description,  §   1701. 

stipulation  as  to  preservation  of  after  loss:  warranty,  §  1961. 

description   or  facts  relating  to,  when   warranties,   §   19G6. 

held  as  collateral:    statement  of  interest   and   title,   §  2032. 

disclosure  of  ownership,  §  2048. 

stored :   disclosure  of  interest,  §  2054. 

neutral  property  defined,  §  2124. 

conspiracy  to  burn:   attempt  to  burn,  §§  2207a,  2207b. 

deviation  to  save,  §  2425. 

threatened    with    loss:     assured's    obligation    to    exert    himself    to    save, 
§§  2811-2813. 

accident  to:   automatic  sprinkler:  negligence,  §  2846a. 

accident  to:  negligence:  duty  to  save  and  preserve  property,  §  2846b. 
See  Description;  Personal  Property;  Removal  of  Property. 
"PROPERTY  ON  BOARD  VESSEL,"  acceptance,  §  55. 
PROPORTIONATE    AMOUNTS— limited    liability:    measure    of    damages,    §§ 

3460-3462. 
PROPORTIONATE  PREMIUM:   return  or  tender  of  on  cancelation,  §  1671. 

See  Premium,  subd.  3. 
PROPORTIONATE   RETURN   OF   PREMIUM— overvaluation :    short   interest, 

§  1411. 
PROPOSAL.     See  Application;   Contract. 
PRO  RATA— reinsurance,  note,§  119. 

any  loss  payable  pro  rata,  note,  §   119. 

clause:  reinsurer's  liability,  §§  133,  133a. 

contribution:  overinsurance  by  several  insurers:   whether  premium  return- 
able,  §§    1412-1417. 

clause:    recovery:    other   insurance,   §§   2489,   2492. 

agreement  by  insurers  to  share  expenses  of  defense,  §  2494. 

liability:  other  insurance:  damages,  §§  3456,  3460. 

recovery:   several  items  insured:   damages,  §§  3461,  3462. 

clause:  rights  and  remedies,  §  3472. 
PRO  RATA  ITINERIS— deduction  of  freight:  partial  loss,  §  1617. 

freight  detlucted:  acceptance  of  goods  by  owner,  §  1617. 

See  I'reight. 
PRORATING  LOSS— compound  policies,  §  3456. 
PROSPECTUS — or  pamphlet:  whether  part  of  contract,  §§  192,  193. 

evidence,  §  3824. 
PRO  TANTO  recovery:   valued  policy,  §  165. 

assignment  of  policy,  §  2340. 

See  Other   or   Double  and  Over  Insurance. 
PROTECTIVE  ASSOCIATIONS  of  ship-owners:   losses  by  negligence,  §  2849. 
PROTEST — marine:    expense  of:    damages,   §   2717. 

of  master  containing  offer  to  abandon  not  alone  sufficient,  §  2978. 

of  master,  §  3767. 

See  Marine  Protest. 
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PROVENDER  under   marine  risks:    description,   §   1762. 
PROVISIONS  of  ship:   continuance  of  risk  on,  §  1535. 

vessel  putting  ashore  for:    deviation,   §  2390. 

loss  by  sale  is  not  covered  by  general  clause,  §  2736. 

for  passenger  and  crew:  contribution,  §  3444. 

See  Crew. 
PROVISOS  and  exceptions  to  be  strictlv  construed  against  insurer,  §  220. 
PROXIMATE  AND  REMOTE  CAUSE— NEGLIGENCE,  etc.:  voluntary  devia- 
tion by  master,  §  2405. 

fire,  §§  2583,  2769,  2779,  2796,  2840,  2841. 

intoxicating  liquor,  §  2612. 

detention  by  ice  or  closing  of  navigation,  §  2676. 

exception  of  perils  of  the  sea,  §  2683. 

collision,  §  2754. 

explosion,  §  2769. 

fire  preceding  and  causing  explosion,   §  2772. 

gunpowder  ignited,  §  2772. 

general  matters,  §  2832. 

opinions  of  courts  as  to,  §  2832a. 

statutes  as  to,  §  2832b. 

cases,  §  2833. 

proximate,  primary,  or  co-operative  cause.  §  2833. 

vessel  torpedoed  and  sunk:  peril  of  sunken  wreck:  proximate  cause,  §  2833. 

"war   risk,   French   conditions,   including  extinction   of   lights":    insurance 
of  vessel,  §  2833. 

same  subject:   earthquake — cause — fire:    explosion,   §  2833a. 

rules,   §  2834. 

consequential  losses,  §  2835. 

pro  rata  freight:  increase  of  freight,  §  2836. 

effect  of  qualifying  or  enlarging  words,  §  2837. 

accidental    death:    "not    the    result    of    assured's    own    vicious    conduct": 
assault,  §  2837a. 

negligence:  same  subject:  opinions  of  courts,  §  2838a. 

marine  risks,  §§  2838,  2839. 

negligence:   same  subject:   opinions  of  courts,   §  2840a. 

negligence:    acts  of  insane  person:    fire  risks,   §  2842. 

negligence:  habitual  carelessness  of  servants,  §  2843. 

negligence   partly   ascribable   to   insurer,    §   2844. 

negligence  V  accident  insurance,  §  2845. 

negligence:   when  policy  stipulates  for  due  care,   §  2846. 

negligence:  accident  to'property:  automatic  sprinkler,  §  2846a. 

negligence:   duty  to  save  and  preserve  property:   accident  to  property,  §S 
1961,  2596a,  2811,  et  seq.,  2846b. 

negligence:  fidelity  guaranty,  §  2847. 

may  gross  negligence  evince  fraudulent  design,  §  2848. 

slypowner's    protective    associations,    indemnity    for    losses    by    negligence, 
§  2849. 

losses  directly  caused  by  negligence  of  assured  or  his  agents:  marine  risks, 
§  2850. 

negligence  insured  against:  exception  of  "want  of  due  diligence  by  owners," 
etc.:  marine  risk,  §  2850a. 

^vrongful,   fraudulent,  or  criminal  acts  of  assured:    attempts  to  defraud: 
burning  vessel,   §   2851. 

malicious  acts  of  insurers'  officers  in  refusing  to  insure,  §  2852. 

death,  §§  2878,  2880,  2883. 

of  disease  or  death  by  external,  violent  and  accidental  means,  §  2878. 

of  death:    accidental  killing:    fits,   §   2879. 

accident  or  disease,  §  2879a. 

of  death,  §  2880. 

frustration  of  "adventure":  effect  of  declaration  of  war  after  voyage  com- 
menced, §  2996a. 
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rilOXLMATE  AND  REMOTE  CAUSE— ETC.— continued. 

noy;li<jeiK'e  of   master,   ctr.,   §   3010. 

evidence  of  loss,  Jj  3708. 

See  Explosion. 
"PRUDENTIAL"  COMPANIES  defined:  statutes,  note,  §  7b. 
PRUDENTIAL  INSURANCE.     See  Industri.il    Life  Insurance. 
PUBLICATION— notice  by  of  time  of  payment  of  |)remiuin,  etc.,  §  1338. 

notice  as  to  premiums,  etc.:  validity  of  provisions  as  to,  §  1338a. 

notice  of  cancelation  bv:  decree  of  foreign  court,  §  166Sa. 
PUBLIC  CONVEYANCE,  ''in"  or  "in  or  on"  a.  S  2S71a. 

ridintj  in:  accident:  beneficiary  also  insured:  double  indemnity,  §  2871a. 
PUBLICTTV — degree  of  to  bind  underwriter  with  knowledge  of  fact,  §§  1809- 

1812. 
PUBLIC  KNO\VLEDGE — notorious  facts:    presumption   as  to  insurer's  knowl- 
edge.  §   1845. 
PUBLIC  POLICY — deferred  annuity  policy  not  against,  note,  §  7. 

burial  insurance,  when  void  as  against,  §  7c. 

tontine  debenture  certificates:  when  against,  note,  §  11. 

bank  cashier's  guaranty  bond  not  against,  note,  §  12. 

basis  of  prohibition  of  unauthorized  acts  under  charter,  §  34. 

estoppel  on  ground  of,  to  dispute  receipt  in  policy,    §   88. 

reinsurance:    acts   of   reinsurer,   §    115. 

valued  policy  laws  not  against,   §   163. 

valued   policy   laws   based   on,    §    163. 

lex  loci,  §  231f. 

by-laws  against  are  void,  §  374. 

friend   as   beneficiary,    §   729. 

beneficiary  precluded  from  taking  fund  on  account  of,  §  752. 

agreement  to  release  company  from  damages  not  against:    railroad  relief 
association,  §  868. 

prohibition  as  to  assignment,  etc.,  after  loss  void,  §  904. 

statute  as  to  representations,  etc.,  not  against,  §  1916,  subd.   (a). 

entire  or  severable  contract,  §  1931,  subd.   (i). 

contract  against,  void,  §  2506. 

arbitration   clauses,    §   2530. 

insurance  contrary  to  is  void,  §  2531. 

stipulation  in  certificate  that  directors  assume  no  liabilities,  §  2531. 

not  a  safe  or  trustworthy  ground  for  legal  decisions,  §  2531. 

stipulation   not   to   bring   action   except   against   certain   attorney   void,    § 
2531,  note. 

whether  condition  upholding  suicide  is  void,  §§  2532,  2641-2644. 

insurance  ))y  common  carriers  against  losses  by  negligence,  etc.,  §  2533. 

illegal  use  of  property,  when  susceptible  to  legitimate  use,  §  2536. 

suicide  under  clause  for  benefit  of  third  parties,  §  2641. 

abortion,  §  2731. 

does  not  permit  insurance  against  one's  owji  knavery,  §  2851. 

when  time,  limitation  for  suing  in  employer's  liability  jjolicy  void,  §  3182. 

time  limit  for  suing,  §  3185. 

condition  as  to  arbitration  and  award,  §§  3233,  3236. 

private  "examination  under  oath"  against,  §  3330. 
PUBLIC  RECORDS  OF  TITLE,  as  affecting  insurer's  knowledge:  concealment, 

§  1853. 
PUMPS — insurance  against  injury,  etc.,  to :   statutes,  §  x. 

insurance  against  accident:    statutes,  note,   §   6. 

water:    tanks   filled,   etc.:    continuing  warranty,    §    2078. 
PURCHASE  by  agent:  whether  insurer  bound,  §  405. 

contract  of:  statement  of  interest  and  title,  §  2033. 

vendee  under  contract  for  disclosure,  §  2058. 

contract  for   alienation,   §§  2284-2286. 

of  ship   fraudukntly  made  by  master:    barratry,   §    2742. 

of  ship  by  assured  or  master:  waiver  of  abandonment,  §  3017. 
See    Contract. 
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PURCHASE  MOXEY — conveyance  in  trust  to  secure:  alienation,  §  2262. 
PURCHASE  MONEY  MORTGAGE,  insurable  interest  of  holder  of  in  wife  of 

mortgagor,    §    10r)5b. 
PURCHASER  from  lessee:   insurable  interest  of,  §  962. 
under  execution  sale:  insurable  interest,  §  985. 
in  possession  of  land:   title  not  to  pass  till  building  completed:   insurable 

interest  of,  §  986. 
of  legacy,   life  risk:    insurable  interest  of,   §   993. 
of  mortgaged  premises:   previously  advanced  premiums,  §  1162. 
policy  not  transferred  to  by  sale  of  property,   §   2307. 
of  goods:   insolvency  of:    credit  insurance.  §  278.5. 

See  Vendee. 
PUSTULE.     See  Malignant  Pustule. 
PUTRID  MATTER — blood  poisoning,  §  2878. 
PYTHIAS — Knights  of:   who  niav  be  beneficiary,   §  737. 
QITALIFIED  INTEREST— insurable  interest,  §  896. 
QUARANTINE — effect  as  to  continuance  risk,  §  1527. 
goods   landed  for:    marine  risk   ends,  §   1565. 
stopping  to  be  disinfected:    loss,   §   2694. 
dues:  port  of  refuge  expenses,  §  3112. 
dues:   general  average,  §  3427. 
QUARREL,  death  in,  §  2619a. 
QUESTIONS.     See  Inquiries. 

QUO  WARRANTO— as  to  acts  and  powers  of  commissioner  or  superintendent 
of  insurance,  note,  §  328. 
to  oust  Lloyd's,  note,   §   325. 

proper  remedy  in  certain  cases  against  insvirer,  §  3470. 
foreign  company,  §  3478. 
RAILROAD  liability  for  fires  is  fire,  not  guaranty  insurance,   §   336. 
companies:   liability  to  others:    insurable  interest,  §  898. 
liability  for  fires.  §  898,  note. 

goods  landed  to  be  transported  by:  marine  risk  ends,  §  1565. 
track:   when  crossing  is  not  violation  of  law,   §   2610. 
employees:   entering  or  leaving  moving  train,   §  2622. 
trestle:  walking  over  on  dark  night  is  voluntary  ex]>osure,  §  2624. 
track:  whether  ci'ossing  is  voluntary  exposure  in,  §  2624. 
bridge:    walking  or   being   on:    excepted  risk,   §   2625. 
recovery   from   though    insurance   paid,    §    2810. 
accident  defined,  note,   §   2863. 
train :    accident   while    alighting   from,    §    2871. 
travel:   moving  conveyance:    accident,  §  2871. 
train:   accident  while  boarding  moving  conveyance,  §  2871. 
train:    making    connections:    accident,    §    2872. 
train    stopping    at   station:    when    traveler    not    boimd    to    remain    inside 

cars,  §  2873. 
company's  negligence:  loss  caused  by:   recovery,  §  3454. 
company:   release  by  insured:    subrogation,   §   3540. 
liability  of,  for  fires:    subrogation,   §   3574a. 
insured:    measure   of   damages:    insolvency,    §    3595. 

See  Carriers;   Relief  Department  of  Railroad. 
RAILROAD   EMPLOYEES'  ASSOCIATION— when   estopped  to   deny  member- 
ship, §  510. 
RAILROAD    RELIEF    ASSOCIATION    contract    not    within    insurance    laws, 
note,   §   7a. 
membership:    estoppel  of  company,   §   53. 
whctlier  insurance  company,  §  346e. 

release  of  company  for  damages:  when  beneficiary  may  not  recover,  §  868. 
and  (  mjilover's  lialiiiity  act:  beneficiary.  SS  868,  868a. 
or  departments:   jurisdiction  of  tribunals  of:   resort  to  courts,  §  3502b. 

See  farriers. 
RAILWAY.     See  Railroad 

RAILWAY  TRAVELERS'  INSURANCE,  history  of,  note,  §  viii. 
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RAINS — wetting  i^oods  beiiij;  traiisshijjped,  S  :i7!t8. 

uettiiii;  I'iuisod  bv,   is  ]H'ril   of  pavij^at ion.   ^  2709. 
HAISIXO  AM)  TOWiXd  SIXKKX  SHIP     oxponsos  of,  §  3107. 
RAISING  SIHMKRGED  SHIP— avna.uos :  conliilnitiou  by  cargo,  §  3108. 
KATE:  injury  to  vessel  by,  §  270!). 
KATE-MAKriNG  ASOCIATIONS,  statutes  as  to,  §  .\. 
RATES,   combinations   to   control,    tig   329,   329a. 
R.\TES.  DISCRIMINATION   IN.     See  Premium;   Statutes. 
RATIFICATION  after  loss:   rules  as  to  in  m.nine  insurance  not  applicable  to 
all   insurances,  note,   §  i. 

of  agent's  unautliorized  act,   §   396. 

by  ollicers  and  directors,  §  397. 

of  agents'  acts;  generally,  §  4'->r}. 

of  agent's  acts  operates  retroactively,  §  4r)6. 

of  agent's  acts:  must  be  entire,  ?>  457. 

must  be  one  which  principal  could  have  authorized,  §  458. 

of  agent's   acts:    retaining   benefit,    §    461. 

knowledge  of  principal,  §  4t!l. 

of  agent's  acts:  neglect  to  disaflirni,  §  462. 

of  agent's  acts:  transactions  in  progress  and  completed,  §  462.- 

agent  must  have  assumed  to  act  for  principal,  §  463. 

of   agent's    acts:    other    insurance,    §    464. 

policy  elTected  by  agent  "for  whom  it  may  concern,"  §  619. 

by   insured   of  agent's   acts,    §    642. 

of  yoluntary  agent's  acts,  §  642. 

agent  exceeding   authority:    instructions,    §    668. 

of  assignment  by  beneficiary,   §  838. 

of  payment  of  premium  may  relate  back  to  time  of  tender,  §  1126. 

can  be  none  of  invalid  contracts,  note,  §  1288. 

of  prior  agreement  as  to  payment  of  loss  to  third  person,  §  2308. 

by  assured,  where  insurance  effected  by  another;  marine.    Appdx.  C,  sec.  86. 

See   Agents. 
RATIJtG  of  vessel,  §  1767. 

in  commercial  agency:   credit  guaranty,  i?  2786,  sulxl.    (d). 
READING — neglect  to  read  application  or  have  it  read,  §§  66j,  1974. 

neglect  to  read  policy,  §  3514n. 
REAL  ESTATE  AND  TITLE  INSURANCE— defined,  §  13. 
REAL  ESTATE  CORPORATION— receiver,  §  3593. 
REAL  ESTATE  GUARANTY.     See  Title  Guaranty. 
REAL  ESTATE  TITLE— insurer  not  a  surety,  §  13. 

See  Title  Guaranty. 
REAL  PARTY  IN  INTEREST.     See  Statute.  " 
REAL  PROPERTY  and  personal:  valued  policy  laws,  §  163e. 

improvements:  valued  policy  law,  §  163f.     See  Property. 
REALTY,  option  to  purchase  under  conditions  as  to  death  and,  etc.,  held  life 
insurance,  §  337a. 

and  personalty:  entire  or  severable  contract,  §  1931,  subds.   (e).  (g). 

See  Property. 
REALTY  REVENUE,  guaranty  of:  loss  of  crop:  is  insurance,  §  339i. 
REASONABLE  TIME— acceptance  of  policy:  question  for  jury,  §  55. 

payment,  premium  and   acceptance:    policy,  §  55. 

election    to   rebuild,    §    3157. 

delay  in  rebuilding  or  repairs:   fire  risk,  §§  3162,  3163. 

for  rebuilding,  repairing,  etc.:  negotiations  for  settlement,  S;  3162. 

rebuilding  in:  increased  value  of  new  over  old:  statute,  §  3163. 

for  filing  claims  may  be  prescribed  by  court:  insolvency,  §  3601. 

See  Time. 
REASSIGNMENT,  of  life  policy,  §  2326k. 
REBATE — agent:    evidence,   §  447. 

indictment  of  agent  for  paying,  g  715. 
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agent's  acts  as  to  ratified:   return  of  premiums,  §  1408. 

return    of    premium,    §    1408e. 

See  Premium ;  Statutes. 
REBUILDING — obligation  of  life  tenant  to  use  proceeds  of  insurance  in. rebuild- 
ing, etc.,  note,  §  3151. 

See  Repairs  and  Rebuilding. 
RECALKING,  exceeding  vessel's  repaired  value:   adjustment,  §  3083. 

See   Adjustment. 
RECAPTOR,  salvage  decreed  to:   who  lialde  to  contribution,  §  3443. 
RECAPTURE— deviation  to,    §    2434. 

abandonment,  §§  3004,  300.5. 
RECEIPT — for  note:    effect  as   to   completion   contract,   §   61. 

for  premium :   premium  mailed  but  not  received,  §  62. 

of  agent  pending  approval  risk,  §  64. 

binding   receipt   pending   approval   risk,    §    64. 

and  memorandum  are  contract,  §  65. 

for  first  premium :   evidence,  §  66a. 

in  policy  for  premium,  §  86. 

antedated  by  agent,  §  539. 

whether  necessary  of  notice  as  to  time  of  payment  premiums,  etc.,  §  1335. 

"and  acceptance*'  of  applicaticfn  and  fee:  attachment  of  risk,  §  1437. 

for  renewal,  delivery  of:   agent's  agreement  to  renew,  §  1470. 

on  cancelation  when  not  conclusive,  §  1663. 

ad  interim  as  evidence  of  other  insurance,  §  2476. 

whether  money   advanced  was  loaned  and  repayable  or  a  payment  by   in- 
surer:  subrogation,  §  3555a. 

for  premium:    evidence,   §  3827. 

of    premium    acknowledged    in    policy:    Marine    Insurance    Act,    Appdx.    C, 
sec.  54. 

See  Binding  Receipt;   Renewal  Receipt. 
RECEIPT  BOOKS  as  part  of  contract,  §  lOla. 
RECEIPTOR  for  goods  attached:   insurable  interest  of,  §  937. 
RECEIVER — appointment  of,  statute,  §  327.. 

court  may  direct  continuance  of  business  by,  note,  §  327. 

action  to  recover  assessments  by:    laches,  §  514. 

action  against  by  agent,  §  705. 

insurable  interest,   §  934a. 

when  may  cancel  and  discharge  contract:   statute,  note,  §  1273. 

right  to  assess  as  opposed  to  understanding  of  members,  note,  §  1273. 

powers  as  to  assessments,  §  1273. 

may   include   what   in   assessments :    premium  note,    §    1274. 

assessments  may  be  paid  to,  §  1278. 

appointed,  right  of  members  to  share  in  reserve  fund,  §  1288. 

cannot  recover  assessment  on  notes  where  "duplicate"  policy  fraudulently 
is.sued,  §  1304. 

appointment  operates  to  cancel  policy,  §  1454. 

appointment:   rescission  and  cancelation,  §  1644. 

appointment  of  temporary  receiver:  cancelation,  §  1644a. 

cancelation  by:   statutory  provisions,  §  1645. 

issue  of  certificates  of  indebtedness  on  cancelation :   statute,  §  1645. 

of  partnersliip:  effect  of  appointment  of:   alienation,  §  2280. 

effect   of   appointment   of:    alienation,    g    2288a. 

who  is  insurer's  agent :   issuing  policy  to  himself,  §  2574. 

payment  of  judgment  by  vote  of   condition   precedent   to  siiit:    employers' 
liability,  §  2800,  subd.    (q). 

of    state    court:    jurisdiction:    federal    court,    §    3496. 

in  another  state  than  domicil  of  assigning  company,  §  3593. 

powers,  §§  3592,  3593. 

in  state  of  domicil:   assets  of  foreign  company:   reinsurance,  §  3600. 

parties  to  suit  for  appointment,  §  3653. 
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party  ])laintilT,  §  3655. 

luul  Vniplovoe:   employers'  liability  insurance:  joinclpr  In  parties  in  action, 
«5  3GjSk.' 

See  Assignee;  Trustee. 
RECIPROCAL  INSURANCE,  history  of,  §  ivd. 
RECITALS,   construction   Avhen    not   conclusive,    §    -iOSa. 
RECONVEYANCE,  see  Alienation. 
RECOPFERING — exceeding  vessel's  repaired   value:    adjustment,   §  :]i)S3. 

See  Adjustment. 
RECORDS  OF  TITLE  as  affecting  assurer's  knowledge:  concealment,  §  1853. 
RECOIPMENT,  defenses,  §  373U. 
RECOVERY,  parol  contract:   renewals:   evidence  to  establish,  §  41b. 

may  be  had  without  producing  certificates,  §  90. 

against  reinsurer:   noncompliance  by  reinsured  with  statute  as  amount  of 

capital,  §  115. 
policyholder  of  reinsured  against  reinsurer  of  premiums,  §  115. 

amount  of:  reinsurance,  note,  §  11!). 

of  statutory  deposits  with  state  treasurer  by  reinsured,  §  136b. 

in  reinsurance:    evidence,  §   136. 

pro  rata:  valued  policy,  §  165. 

on  unstamped  policy  in  England,  §  178. 

on  original  policy  after  paid-up  policy  issued,  §  447. 

under  policy  "for  whom  it  may  concern,"  §  619. 

back  of  loss  paid  by  assurer's  agent,   §  704. 

amount  of  in  action  against  agent  or  broker  for  negligence,  etc.,  §  71". 

against  administrator:  liability  of  to  surviving  child  as  beneficiary,  g  798. 

right  of  beneficiary  to  recover:  suspension  of  member,  §  865. 

where  member  not  in  "good  standing''  at  time  of  death,  §  865. 

when  none  by  beneficiary:  release  of  company  from  damages:  railroad  relief 
association,  §  868. 

none  against  beneficiary   for   premiums  paid   l)y   stranger,   §   869. 

not  defeated  by  assignment  after  loss,  §  904. 

in  case  only  partial  interest  remains,   §   904. 

separately  pro  interesse  suo,  §  912. 

right  of  assignee  to  recover  under  life  policy,  §  914. 

amount  of  policy  on  life  of  debtor:   wager  policy,  §  954. 

limited  to  extent  of  dower   interest,   §   1056. 

of  premiums:  debts:  notes  or  commissions:  where  rebate  allowed,  §  1092a. 

back  of  premiums  paid  by  one  under  belief  that  owner  of  policy,  §  1148. 

by  executors   of   employee:    employer   entitled  to   premiums   paid   by   him, 
§   1148. 

by  mortgagee   of  premiums  paid  after   decree,   §   1161. 

of  premiums  by  unauthorized  company,   §   1171. 

out  of  indemnity  fund  by  assured,  §  1182,  note. 

on  note  although  risk  suspended,  §   1210. 

amount  of,  on  premium  note,  §  1239. 

back  of  premiums  where  assets  of  company  transferred,  §  1408. 

back  for  payment  of  premium  made  with  misappropriated  funds,  §  ]410d. 

back  from  agent  of  premium,  §   1427. 

back  of  premiums,  who  may  recover,  §  1428. 

does  not  lie  for  loss  of  voyage  when  no  insurable  interest  in,  §  1448. 

of  freight  pending  at  time  of  loss  where  risk  on  freight  against  total  loss 
only,  §  1619 

where  contract  wrongfully  terminated,   §   1659. 

condition  precedent  to:  warranty,  §  1966. 

by  wife  when   policy   in  husband's  name  on  her  property,   §   2059. 

under  warranty  to  navigate:  boat  in  dock,  §  2060. 

by  wife:    assessments  paid  by  her,   §   2343. 

of  premiums  by  assignee  under  void  assignment,  §  2345. 

prior  policies:    no  pro  rata  clause:    marine   risk,   §   2489. 
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con  tr  Unit  ion :  policies  must  cover  same  interest  in  same  property,  §  2490. 

and   contrilmtion  in  lire   risks:    other  insurance,   §   2491. 

where  pro  rata  clause :  lire,  g  2492. 

specific  insurance  and  suhseqiient  general  policy,  §  2493. 

pro  rata  clause:  payment  by  any  company  of  more  than  its  share,  §  2495. 

"American  clause,"  §  2496. 

right  of,  enlarged  under  statute,  §  2520. 

limited  to  amount  of  premium :   suicide,   §   2643, 

when  may  l>e  for  capture  or  barratry,  §  2748. 

and   disposal  of   property   by  imderwriter :    conversion,    §    2758. 

from  railroad  although  insurance  paid,  §  2810. 

limited:  burglary  insurance,  §  2821,  subd.   (f). 

of  freight  loss  pro  rata,  §  2919. 

or   restoration   of   property   before   abandonment,    §    2948. 

not  limited  to  actual  expense  of  repairs:  one-third  new.  g  3103. 

total   and   partial   loss:    sale:    marine   risk,    §§    3123-3125. 

does  not   lie  for  loss  on  refusal  to  permit  repairs,  etc.,   §   3164. 

when  may  be  had  thovigh  assurers  rebuild,  g  3164. 

by  assurer  against  building  contractor,  §  3173. 

where  several  policies  issued. 

See    Action:    Condition    Precedent;    Damages;    Loss;    Other,    etc.,    Insur- 
ance :    Rentals. 
REDEMPTIOX— equity  of:   sale  of:   alienation,  §  2275. 

See  Alienation ;    Mortgagor. 
REFEREE.    See  Appraisal. 
REFERENCE— order  of,  of  case,  §  3709. 
REFLOATING  SHIP — press  of  sail:  general  average,  §  3424. 

expenses  of  lightering  and  reshipping:   general  average,  g  3425. 
REFORMATION — nonjoinder  of  parties:   insurer  and  mortgagee,  §  3647. 

See  Equity. 
REFRIGERATING    PLANT,    insurance    on    insulation    for:    seaworthiness,    § 

2164a. 
REGISTER.     See  Ship's  Register. 

REGISTERED  COMPANIES  statutes:  England,  note,  §  33. 
REGISTERED  LETTER.      See   Letter. 

REGISTERED  TONNAGE— warranty  not  to  hold  more  than,  g§  1949,  2066. 
REGISTER  OF  AGENT — entry  in  may  bind  insurer,  §  65. 
REGISTRATION  of  illegal  insurance  companies,  §  v. 
REGISTRY,  foreign,  carrying  capacity,  §  1949. 

REGISTRY  ACTS  OF  ENGLAND— abandonment:  vesting  title  of  ship,  g  2983. 
REGULATION  OF   MERE   MATTER  OF   PRACTICE   AS   TO   CHANGE   OF 

BENEFICIARY— not  binding,   §  747. 
REHEARING — appeals,  §  3721. 

REINCORPORATION,  or  reorganization,  impairment  of  obligation  of  contract,. 
§  350p. 

or  reorganization  of  mutual  company  on  stock  plan,  g  350s. 
REINSTATEMENT— copy  of  application  for,  to  be  annexed,  etc.,  §  190j. 

extension  or  revival  of  policy:   lex  loci,  §  231i. 

custom  to  reinstate  on  payment  part  dues  may  not  be  shown,  §  872. 

society  not  sole  arbiter  as  to  what  is  a  "valid  reason,"  §  1276. 

literal  performance. of  exact  conditions  required,  §  1276. 

revival,  restoration  to  membership,  g  1276. 

after  statute  goes  into  effect  does  not  bring  certificate  within  provisions, 
§   1270. 

by  waiver  and  not  by  new  contract:    creditors'  rights,   g   1277. 

revival:    restoration   to   membership:    good   health:    incontestable   clause: 
when  new  contract,  etc.,   gg   1276-1277. 

by  waiver  and  not  by  new  contract,  g  1458. 

right  to  may  pass  to  beneficiary,  g  1471. 

by  payment  of  premium  after  death,  note,  §  1471. 
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of  moniber  in  iivneral:   wlion  compelled,  S  1472. 

when  not  etVective,  tj   l47-a. 

statutes   as   to   representations,   etc..    >?    l'.)Ui,    si-Jxl.    (n). 

repn^sentations,  etc.,  as  to  health,  §  liUt)."). 

equity,   §   ;>520. 
REIXST.VriNG  DAMAGED  OR   DESTROYED   rKOl'ERTY— §§   3150-3174. 
REINSLRANCE— a  contract  of  indemnity,  §  28. 

parol  contract:   validity,  §  41d. 

caryo,  "open  cover,"  })olicy  unstamped  no  recovery,  §  41d. 

parol  contract  for  may  be  specifically  enforced,  §  41e. 

parol  contract  for  must  be  complete,  §   44c. 

sometimes  means  renewal  insurance,  §   112. 

prohihited:    English    statute,    §    112. 

delined.  S   112. 

as  used  in  statute  imposiu"-  tax,  §  112. 

distinijuished  from  "double  insurance"  or  im^urance  of  same  interest,  §  112. 

distinjjiiished   from  agreement   to   make  prompt   adjustments,  etc.,  of  loss 
of  another  insurer,  §   112. 

distinguished  from  renewal,   §   112. 

evidence  to  show  that  means  agency  reinsurance,  §   112a. 

■when    transfer    is   not.    but    an    illegal    transaction:    assets    a   trust   fund: 
deposit  with  state,  g  112b. 

to  lake  eti'ect  above  stated:  amount  of  loss,  §  112b. 

nature  of  contract,  §  113. 

validity  of  contract,  §  114. 

validity  of  company's  acts:  its  powers,  §§  115,  115a. 

powers:    validity  of   acts:    mutual   benefit   societies,   associations,   and   co- 
operative companies:  Lloyds,  §  115b. 

not   within    statute   of    frauds,    §    116. 

relations  between  parties:   Lloyds,  §  117a. 

insurable  interest:  wager:  Lloyds,  §§  118a,  118b. 

the  risk,   §  119. 

sue  and  labor  clause,  note,  §  119. 

relations  between  parties:   privity,  note,  §   119. 

"shall  not  be   liable   beyond  the   actual  value  of  the   insured   property   at 
the  time  of  any  loss  or  damage,"  note,  §  119. 

"this   policy  to  be  subject  to  the  same  risks,  conditions,"  etc.,  construed, 
note,   §   il9. 

risk:  description  when  inapplicable  to:   "their  own  or  held  in  trust  or  on 
commission,"  note,  §   119. 

coinsurance  clause:    concealment,   note,   §•  119. 

loss  payable  pro  rata,  note,  §  119. 

the  risk,  §§  119,  119a. 

consideration  for,  §  119a. 

mutual,  etc.,  companies,  §  119b. 

completion  of  contract,   §   119b. 

duration  of  risk  may  be  controlled  by  original  insurance,  §  120. 

custom  of  underwriters  may  effect  risk,  §  121. 

custom  as  to  premiums,   §   121. 

limitation  of  risk  may  be  specified  date — change  of  risk,  §   122. 

not  retroactive :   property  destroyed  when  contract  made,  §  122a. 

limitation    of   risk    to   particular    locality,    §    123. 

condition  as  to  assignment,  §   124. 

condition  as  to  other  insurance,  §  125. 

conditions:   time  limit  for  suing — award,  §  126. 

amount  of,  §  127. 

amount  of:    separate  risks:   notice  of  location,  §   127a. 

representations   and   warranties,   §    128. 

concealment,  §  128. 

abandonment  unnecessary,'  §  129.  ' 
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proofs  of  loss,  §  130. 

extent  of  reinsurer's  liability,   §§    131,   131a. 

extent   of   reinsurer's   liability:    mutual   benefit   societies,    etc.,    §    131b. 

reinsurer  not  liable  where  rislc  materially  altered,  §  131c. 

reinsurer's  liability:  in'o  rata  clause,  §§  133,  133a. 

insolvency:    mutual   benefit  societies,   etc.:    trust   fund,    §    134a. 

estoppel  of  original  insured  who  fails  to  assert  riglits,  §   135a. 

Lloyds:  suit  by  one  member,  §  135c. 

recovery:  evidence,  §  136. 

second,  of  fire  risks:    action  by  original  insured,  §   136. 

order  of  production  of  ship's  paper  on  oath,   §  136. 

recovery:  mutual  benefit  societies,  etc.:  fraud  of  directors,  §  136a. 

recovery  of  statutory  deposits,  §  136b. 

recovery  induced  by  fraud:    subrogation:    deduction   of  expenses   oi  recov- 
ery, §  136c. 
-    incontestable  policy,  §  138. 

of  life  risks :  Secretary  of  State  has  power  to  approve,  note,  §  1  <  ba. 

construction  liberal  in  favor  of  assured,  §  222d. 

powers  of  mutual,  etc.,  company  or  society,  §  ooOj. 

concealment  by   agent  of   insured,   §   648. 

return  of  premium,   §   1408h. 

date  of  contract:   attachment  risk,   §   1442. 

moral  character  of  assured  when  material:   concealment,  §  1864. 

differs  from  over  or  double  insurance,  §  2455. 

by  enemy  companies  prohibited.  §  2506,  subd.    (e). 

of  surety  insurer:   liability  of  reinsurer  to  original  insurer  wliere  former 
is  mere  surety,  §  2766,  subd.    (e). 

employer's  liability,  §  2800,  subd.   (f).  ,  ..., 

abandonment  and  constructive  total  loss:   notice:   -pay  as  may   be  paid    : 
compromise,  §  2960a.  . 

where  original  does  not  provide  as  to  repaired  value  being  taken  as  insured 
value,  §  3076a. 

time  limitation  for  suing,  §  3184.  _ 

"immediate  notice  of  loss,"  §  3295. 

original  insured's  right:  insolvency,  §  3597.  ',      ,    . 

purchaser  of  claim  lor  may  maintain  action  against  insurer,  §  361o. 

war  risk  insurance:  friendly  nation's  vessels:  American  vessels  with  Allies 
government.    Appdx.  A. 

insurable  interest.     Appdx.  C,  sec.  9-{l). 

See  Reinsurer;  Statutes. 
REINSURED— powers  of,  §§  115,  115a. 

may  contest  insured's  right  to  recover,   §   137. 
REINSURER — validity  of  company's  acts — its  powers,  §  115. 

powers  of,  §§  115,  115a. 

relations  between  parties  and  between  insured  and  reinsurer,  g  117. 

agent  of  original  insurer,  §  117. 

insurable  interest,  §§  118,  941. 

insurable   interest:    wagering  contract,    §    118a. 

insurable  interest,  note,  §  119. 

liability:   extent  of,  §  131. 

extent  of  liability,  §§  131-131c. 

agreements  affecting  reinsurer's  liability,   §   132. 

liability:   pro  rata  clause,  §  133. 

liability  of:  pro  rata  clause,  §§  133,  133a. 

liability:    compromise:    insolvency   of   insurer,   §    134. 

when   suit  may  be  brought  against  reinsurer:    rights  of  original  insured, 

§   135. 
action  against:  rights  of  original  insured,  §§  135,  135a. 
same,  mutual  benefit  societies,  etc.,  §   135b. 
riuht'  of,  to  subrogation,  §  136c. 
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Innuul  by  jiuiiinu-nt:   notice  lo  deteiul,  ji   137. 

defenses' ava liable  to  reinsurer,   ^    138. 

estoppel  against  to  assert  ultra  vires,  §  138. 

rigbt   to  draw  dei)osits,   note,   §   327. 

de>iription  of   interest,  g   lOlU"). 

liability:   measure  of  damages,  g  34,10. 
REJECTION  of  policy  not  of  class  ordered,  §   1649. 

See  Application:  Risk. 
RELATION— to  reinsurer,  §  117. 

insurer  and   insured,  §  309. 

title  guaranty,  §  30!)a. 

of  insured  to  each  other,  §  309b 

tontine    system,    §    309. 
RELATION'S' 11  KALTll— answers  as' to,   §  20)1. 
RELATIONSHIP  as  ground  of  insurable  interest,   §   1063. 

statements  as  to,  of  bencliciary,  §  2081. 
RELATIVE — promise  to  support  one  who  is  not  a:   life:   insurable  interest,  § 
1061. 

promise  to  support:  life:  insurable  interest,  §  1062. 
"RELATIVES"— "  RELATED    TO"— beneficiaries,    §    792. 

funeral  benefit,  §  803. 

age  of  relatives,   §   1992. 
-RELAUNDERED"— obligation   to  have  goods,   §   3153. 
RELEASE   of  rights   by   adopted  child:    beneficiary,    §   770. 

of  company  for  damages:  railroad  relief  association:  when  beneficiary  may 
not  recover,  §  868. 

rescission  or  avoidance  of,  §  1654. 

by  part  of  insured  parties,  §  1658. 

of   insurer:    tenant's   liability   to   pay    rent,    §    2820. 

accord  and  satisfaction:    compromise  or  settlement,   §   3465a. 

to  third  parties  by  insured:  subrogation,  §§  3540-3541. 

by  insured  to  third  parties:  subrogation,  g§  3540-3555. 

of  railroad  company  by  insured:    subrogation,  §  3540. 

of  stockholder  in  violation  of  creditor's  rights,  §  3594. 
Release.      See    Subrogation. 
RELIEF  ASSOCIATION,  of  employees:   not  contract  of  indemnity,  §  27n. 

See   Railroad   Relief    Association. 
RELIEF  CERTIFICATE — conditions  precedent  to  receiving  benefits,  §  53c. 
RELIEF    DEPARTMENT    OF    RAILROAD,    doctrine    of    equitable    estoppel 

applicable,  §  34. 
RELIGIOUS  DUTIES — neglect  of  as  defense:  burden  of  proof,  §  3776. 
RELIGIOUS  SOCIPriTES — insurable  interest  in  member's  life,  §  1072. 
RELOADING  GOODS:    attachment  risk,   §    1584. 

See  Loading. 
REilAINDERMAN— insurable   interest,   §   905. 

and  tenant  for  life  joining  in  insurance,  §  966. 

obligation   of   life  tenant  to  use  proceeds  of   insurance  in  rebuilding   and 
accountability,  note,  §  3151. 
REMEDIES.     See   Rights   and    Remedies;    By-Laws;    Lien. 
EEMETALING — adjustment:  one-third  new,  §  3082. 
REMITTANCE — mode  of,  of  assessments,  §  1279. 

See   Assessments;    Premiums. 
REMOTE  CAUSE.     See  Proximate  and  Remote  Cause. 
RE-MON'AL  OF  GOODS.     See  Preservation  of  Property. 
REMOVAL  OF   PROPERTY — agent's  authority   as  to,   §§   387,   568. 

in  ease  of  threatened  fire:  damages  and  expenses  incurred,  §§  2811-2813. 

during  fire  and  loss  by  theft,   §  2821. 

See  Preservation  of  Property. 
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EEMOVAL  OF  SUITS  into  federal  courts:    statutes  to  prevent,   §§  328,  3497, 
3498. 

See    Jurisdiction. 
RENEWAL  by  parol,  §  31. 

parol   agreement   for:    statute  frauds,    §   39. 

agreement  for  not  within  statute  frauds,  §§  39,  1468. 

by  parol,  §  41. 

parol   contracts:    agent's   authority,   §   41a. 

agent's  silence  not  a  consent,  §  41b. 

parol  contract:  contract  must  be  complete,  §  41b. 

contract  must  be  complete,  §  41b. 

loose  conversation  with  agent,  §  41b. 

parol  contract:  standard  policy,  §  41c. 

equitable  estoppel  to  set  up  oral  contract  to  renew,  §  41c. 

parol  contract  for:    must  be  complete,   §   44c. 

waiver  prepayment  premium,  §  78. 

reinsurance   sometimes  means   renewal,    §    112. 

and  reinsurance  distinguished,  §  112. 

copy  of  application  for,  to  be  annexed,  etc.,   §   190j. 

vhen  presumptive  evidence  of  paj'ment,  §  530. 

power  of  agent  as  to,  §  538. 

of  policy :   tender  of  premium,  §  1122. 

of  policy:   amount  must  be  fixed,  §  1450. 

fidelity  guaranty,  credit  guaranty,   §   1470a. 

adoption  of  original  insured's  representations  by  assignee,   §   1914e, 

statutes  as  to  representations,  etc.,  §  1916,  subd.   (m). 

guaranty  insurance:   representations,  etc.,  §  2002a,  subd.    (o). 

of  policy:  statements  as  to  health,  etc.,  §  2005. 

inquiry  necessary  to  obtain  disclosure  as  to  health,   §  2007. 

accident  policy:    statements   as   to   disability,   medical    or    suruical    attend- 
ance, §  2070,  subd.    (k). 

may  waive  assignment,  §  2325. 

operating  as  estoppel:  other  insurance,  §  2479. 

of  prior  policies :  other  insurance,  §  2479. 

or  new,  subsequent  bond  on  prior  sales  or  shipments:   losses  after  expira- 
tion of  prior  bond:    credit  guaranty,   §  2786,  subd.    (h). 

of  guaranty  bond,  meaning  of  insolvency  under,  §  2787,  subd.    (a). 

of    policy    after    adoption    of    ordinance    preventing    rebuilding,    §    3170. 

form  of  action  on,  §  3470. 

of  policy  to  conform  to  former  one,  §  3514. 

specific  performance,  §  3516. 

who  may  sue,  §  3637. 

See  Risk. 
RENEWAL  POLICIES— action,  §  3485. 

reformation  of,  §  3514. 

See  RevivaL 
RENEWAL  RECEIPT— life  policy:  rule  contra  proferentem,  §  222a. 

when  notice  to  agent  is  not  notice  imder,  §  515. 

conditioned  as  to  good  health,  §  2006. 
RENTAL — loss  of,  order  of  civil  authority:  "interruption  of  business,"'  §  2582d. 

liability  for,  §  2814. 

value:    delay    in    rebuilding:    character    of    repairs    affected    bv    ordinance, 
§  3154. 

of  property:  insurer  who  rebuilds  or  repairs  not  liable  for,  §  3163. 

when  recoverable  for  neglect  to  repair  or  rebuild,  S  3163. 

loss  of:  damages  or  recovery,  §  3454,  sulxl.   (d-10). 

value:  evidence  as  to  loss,  §  3769. 

See  Rent  Insurance. 
RENT  GUARANTY,  history  of,  note,  §  ixa. 

insurance  defined,  §  13a. 

is  contract  of   indemnity,   §  27 j. 
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KENT  INSURANCK  dofincd,  §  VM\. 

insunuu't'  against   loss  of   rentals   uiialogous  to   insurance  on  profits:    also 
to  valued  poliey,  Ji   l^ia. 

is  contract  of  indemnity,  Ji  '27 j. 

policy  analogous  to  valued  policy,  g  ItiSa. 
RENTS— ground"  rents:   market   v:ihie:   recovery  under  title  guaranty,  §  27i. 

loss  of:  valued  policy  law:  improvements  on  real  property,  §  16:?f. 

insiirance  against  loss  of:   wager  policies,  §  9611). 

or  income:    premium   paid  out  of:    infant   life  tenant,   S    114ta. 

total  loss  under  policy  issued  after  loss  and  l)efore  building  repaired,  §  3030. 
REORGANIZATION,  return  of  premium,   §    14()Sa. 

See   Reincorporat  ion. 
REPAIRS  AND  REBUILDING — FIRE  RISK:   repairs  and  alterations  of  prop- 
erty, §§   1708,  2101 n. 

repairs  preventing  temporary  discontinuance  of  use  of  pumps,  §  2078. 

time  specified  for  exercise  of  option  after  proofs  of  loss  completed:  cor- 
rected proofs,  §  2160. 

injuries  while  making  extraordinary:  employer's  liability  policy,  §  2632a. 

of  building  by  assurer:  assured's  liability  to  third  person,  §  2814a. 

total  loss  un(ier  ])olicy  issued  after  loss  and  before  building  repaired,  §  3030. 

whether  election  to  rebuild  constitutes  building  contract,  §§  3150,  3163. 

is  mode  of  payment,   §  3150. 

nature  of  condition:  stipulated  indemnity,  not  exhausted,  §  3150. 

cost  of  less  than  stipulated  indemnity:   surplus  liable,  §  3150. 

covenant  for  rims  with  land,  §  3150. 

contract  is  between   insurer  and   insured   only,    §   3151. 

right  must  be  expressly  reserved,   §   3152. 

character  of  repairs  obligated  by  reservation,  §  3153. 

character  of,   afi'ected  by   ordinance:    damages  for   delay,   §   3154. 

construction  of  clauses  to  rebuild  and  that  specifying  time  of  payment, 
§  3155. 

assignment  of  loss:  right  to  rebuild,  §  3156. 

no  time  specified,  election  must  be  made  in  reasonable  time,  §  3157. 

option  exercised:   defense:   pleading,  §  3158. 

when  increased  cost  of  rebuilding  cannot  be  set  up,  §  3158, 

unauthorized  unless  election  made,   §   3159. 

delay  followed  by  refusal  after  notice  of  election,  §  3161. 

delay:    reasonable  time,   §  3162. 

delay  affected  by  negotiations  for  settlement,  §  3162. 

action  need  not  be  for  failure  to  complete  but  may  lie  on  policy,  §  31G3. 

remedy:  damages:  unreasonable  delay:  failure  to  complete:  defective  work, 
§   3163. 

increased  value,  new  and  better  materials,  §  3163. 

obligation  of  insurer  to  make  good  defects,  §  3163. 

insurer:  when  not  liable  for  rents  during  work,  §  3163. 

where  stipulation  is  that  insurers  may  '"make  good  the  damage  by  re- 
pairs, and  the  insured  shall  contribute  one-rourth  of  the  expense," 
g  31(53. 

assured,  refusal  to  permit  rebuilding  or  repairs,  §  3164. 

what  constitutes  an  election,   §   3165. 

option  to  repair  machinery  or  pay  damages,  §  3105. 

several  insurers,  §  3166. 

arbitration  clause:  waiver,  §  3167. 

parol  waiver  of  right:  arbitration,  §  3168. 

election   waives  defense  of  misrepresentation,  §  3169. 

prevented  by  ordinance  or  municipal  authority,  §  3170. 

equities,  widow's  life  interest,  §  3171. 

injunction,  §  3172. 

action  by  assurer  against  building  contractor,   §  3173. 

when  assurer  bound  to  make  defects  good,  g  3173. 
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property  destroyed  after  rebuilding  and  within  term  of  policy,  §  3174. 

arbitration  and  award,   §   3252. 

or  replacing:  cost  of:  measure  of  damages,  etc.,  §  3454,  subd.   (c-4). 

action  for  breach  of  contract,  §  3475. 

arbitration:  action,  §  3485. 

insurer's  rights:   subrogation,  §  3571. 

election  to  repair:  defense,  §  3741. 

See  Alterations,  Conditions  Voiding  the  Policy. 
REPAIRS  —  FIFTY     PER     CENT     RULE  —  SALE  —  TRANSSHIPMENT — 

MARINE:  repairs:  postponement  of  attachment  of  risk,  §  1451. 
repairs  in  port,  attachment  of  risk,   §   1497. 
repairs  and  seaworthiness:   what   is  sufficient  for  a  ship  to  lie  in   safety 

"at"  outport,  §   14f)7. 
expense  for  repairs  when  a  part  of  loss,   §   1553. 

transshipment:  risk  of  craft  v.-hile  waiting  for:  '"safely  landed,"  §  1567. 
transshipment  goods  to  lighters:  duration  of  risk,  note,  §  1567. 
transshipment  goods  without  necessity  or  agreement  ends  risk,   §   1594. 
transshipment  goods   from   necessity  or   by   agi-eement   does   not   end   risk, 

§§  1595,  ]596. 
transshipment,  duty  to  master  to  earn  freight  by,  §  1617. 
transshipment  goods  as  affecting  liability  for  loss  of  freight,  §  1617. 
transshipment    expenses    incurred    by,    when    not    recoverable    by    assured: 

freight,  §  1618. 
•     repairs   consequent  upon   outward  voyage:    concealment,    §    1820. 
repairs:     continuing    warranty:     seaworthiness,    §    2176. 
moored  in  safety :    removal  of  vessel  to  make  her   seav.orthy,  etc. :   breach 

of  warranty,  §  2177a. 
repairs:  defects  in  fitting  for  original  voyage:  deviation  for.  §  2390. 
transshipment:   deviation,  §  2391. 

transshipment  where  vessel  returns  for  repairs:   deviation,  §  2392. 
repairs :  ship  compelled  to  return  for :  transshipment,  §  2392. 
necessity  of  repairs:  effect  as  to  deviation, •§  2419. 

expense  of  repairs:   one-third  new:   exception  of  "loss  or  average,"  §  2702. 
repairs:  master's  failure  as  to:  barratry,  §  2744. 
repairs :  vessel  decayed,  rotten,  etc.,  §  2759. 
want  of  repairs:   chartered  freight:  loss  of  hire,  §  2783. 
transshipment:  loss  during,  §  2798. 

expenses  of  repairs  to  make  ship  seaworthy:   sue  and  labor  clause,  §  2818. 
repairs  by  insurers  under  sue  and  labor  clause,  §  2818. 
transshipment   cargo:    increase    of  freight,    §    2836. 
transshipment:   earning  freight,   §   2922. 
master's  right  to  make  repairs:   freight,  §  2922. 
transshipment  goods:  freight,  §§  2925-2930. 
freight:     abandonment:     particular    average:     expenses    of    transshipment, 

§  2942a. 
repairs  by  assurer:  acceptance  of  abandonment.  S§  2987.  2991. 
stipulation    to    recover    and   repair   vessel:    duty    of    assured    and    assurer: 

abandonment:    implied   acceptance,    §   2987a. 
repairs:  fifty  per  cent  rule:  abandonment,  §  3008. 
repairs  on  arrival,  exceeding  fifty  per  cent:   abandonment,  §  3013. 
transshipment  where  original  ship  disabled,  §  3016. 
repairs  of  ship — generally,  §  .3040. 

ship  not  worth  repairing:  cost  of  repairs  exceeding  repaired  value,  §  3041. 
abandonment  after  repairs  by  assured,  §  3042. 
repairs  by   mortgagor   in   possession  of  vessel,   §   3043. 
repairs  and  retaining  control  l)y  owner,  §  3044. 
insurer's  right  to  repair,  S§  3045-3047. 

repairs,  etc.,  by  insurer  under  nonwaiver,  etc.,  clause  giving  right  to  inter- 
fere: deficiency  in  repairs,  §§  3048,  3049. 
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same  s^ubject :   roquosst  for  test  as  to  oH'ectiveness  of  repairs,  also  sugges- 
tion that  fxpenditurt-  statemont  iiu-orroc't,  §  804t>. 
sliipo\vner"s  obligation  to  repair  to  send  on  cargo,  S  30.")(). 
assuror's  agrconienl    with   wreckers   or   salvors  to   save   vessel:    assured   on 

ship  or  cargo,  J;  .SOol. 
salvor's   sale   of   i)art   or    jettisoned   cargo   saved:    total    loss:    diligence    to 

avoid  sale,   §  3052. 
underwriter's  objections  to   repair.   §   305.'?. 
"not  to  be  liable  for  repairs  made''  at  specified  place,  §  3054. 
liability   of    several   underwriters   for   repairs,    separate    and    not   as    part- 
ners," §  3055. 
character  of  repairs,  §  3056. 

want  of  material,  etc..  at  place:    impossibility  of  repairs  there.  §  3057. 
failure  to  make  complete  repairs  at  intermediate  port,  §  3058. 
repairs:    liability   of   insurers   Avhere   funds   raised   therefor   on   bottomry, 

§  3059. 
liens  for  repairs,  etc.:   bottomry,  §  3060. 
where  loss  exceeds  lifty  per  cent,  §  3061. 
where  loss  is  less  than  fifty  per  cent,  §  3062. 

whether  loss  must  merely  equal  or  must  exceed  fifty  .per  cent,  §  3063. 
stipulations  affecting  fifty  per  cent  rule,  §   3064. 
"disbursement'*  policy:  conflicting  stipulations:   rider:   fifty  per  cent  rule, 

§  3064a. 
code  provisions  as  to  abandonment  for  half  value,  §  3065. 
exceptions  to  fifty  per  cent  rule,  §  3066. 

fifty  per  cent  rule:    cargo:   memorandum   and  other  articles,   §   3067. 
fifty  per  cent  rule  free  of  partial  loss,  §  3068. 
fifty  per  cent  rule:   arrival  of  vessel  or  cargo,  §  3069. 
fifty   per   cent   rule:    value  at  time   and   place   of   loss   or   repairs:    same, 

freight,  §  3070. 
stipulation  that  valuation  in  policy  tie  test  under  fifty  per  cent  rule,  §  3071. 
rule  in  England  as  to  valuation  in  policy  and  repairs.  §  3072. 
rule   in   this   country  as   to   valuation   in   policy:    fifty   per   cent   rule  and 

repairs,  §  3073. 
repaired  value  and  not  valuation  in  policy  the  test,  §  3075. 
fifty  per  cent  rule:  expense  of  raising  vessel  and  taking  to  port  of  repairs, 

§  3076. 
test  of  constructive  total  loss:   whether  value  of  wreck  may  be  included: 

cost  of  repair:   effect  of  English  statute.  §  3076a. 
where   stipulated  that   cost   of  repairs  shall   exceed   seventy-five  per   cent 

exclusive  raising  vessel,  etc.,  §  3076b. 
same   subject:    insured  not   obligated  to   raise:    dock   and   repair   vessel   to 

ascertain  if  cost  of  repairs  exceeds  stipulated  sum,  §  3070b. 
stipulation:    liability   exceeding   half    amount    insured    "imder    adjustment 

as  of  a  partial  loss'':    one-third  new,   §   .3077. 
repairs:  particular  average  adjustment:   one-third  new,  §  3078. 
one-third  new:   interior  and  steamboat  navigation:  iron  ships,  §  3079. 
one-third  new:    labor  and  materials  included:    steamboat  towage  and   like 

incidental  expenses   included,   §   3080. 
one-third  new:    code   provisions,    §    3081. 
one-third  new:    anchors,  remetaling,   dockage,   calking,    iron   work,   etc.,    § 

3082. 
recalking  and  recoppering  exceeding  vessel's  repaired  value.  §  3083. 
one-third  new:  five  per  cent  stipulation,  §  3084. 
one-third  new:  new  ship:   rule  here:   English  rule,  §§  3085,  3086. 
one-third  new:   ship  worth  more  repaired  than  before  disaster,  §  3087- 
one-third  new:  proceeds  of  old  materials:   rule  here:  English  rule,  §§  3088, 

3089. 
one-third  new:  temporary  and  permanent  repairs,  g  3090. 
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wliethor  one-third  must  be  deducted  from  coat  repairs:  three-fourths  value: 
fifty  per  cent  rule,   §§  3091-3094. 

s:ime  subject :   opinions  of  text-writers.  §  3093. 

one-third  new:    marine   interest:    bottomry  or  respondentia   money  for  re- 
pairs: rejjairs  defrayed  by  sale  of  goods,  §  3095. 

addition  of  salvage  charges  due  salvors:  estimation  of  repairs:  half  value, 
§  3096. 

when   expenses   of   temporary   repairs   enter    into   general    and    when    into 
particular  average,   §  3097. 

general  average:   jettison  and  fifty  per  cent  rule,   §   3098. 

transshipment  cargo:    aggregation  of  expenses,   §  3099. 

cargo,  tr^3nsshipping,  etc.:  aggregation  of  losses,  §  3099. 

transshipment:   expenses  of  insuring  cargo  from  wreck  to  destination  not 
included  in  cost,   §   3100. 

expenses    for    insuring   cargo   from   wreck   to    destination:    fiftv   per    cent 
rule,  §  3100. 

loss  of  goods  by  jettison:  fifty  per  cent  rule:   contribution,  §  3101. 

allowance  for  custody  of  vessel  during  repairs,  ?  3102. 

depreciation  in  value  when  added  to  expense  of  repairs,  §  3103. 

repairs:  averages:   age,  unsoundness,  decay  of  vessel:   one-third  new:   fifty 
per  cent  rule,  §  3104. 

w^ere  repairing  injury  will  place  vessel  though  unsound  in   same   condi- 
tion, §  3105. 

expense  of  survey  to  ascertain  expense  of  repairs,  §  3106. 

expense  consequent  upon  peril  necessarily  incurred  preparatory  to  repairs: 
averages:  constructive  total  loss,  §  3107. 

expense   of    raising    submerged    vessel:    averages:    contribution    bv    caroo, 
§  3108. 

commissions  and  disbursements:    repairs,    §    3109. 

premium  and  fifty  per  cent  rule:  repairs,  §  3110. 

increased  expense  of  repairs   abroad  over  what  they   might  have   cost   at 
home,  §  3111. 

vessel  disabled  at  sea  and  expenses  consequent  upon  seeking  port  of  dis- 
tress,  §   3112. 

obligation  to  employ  master  of  skill  and  judgment,  §  3113. 

obligation  of  master  to  inform  owner  of  vessel's  loss,  §  3114, 

master's  agency  prior  to  abandonment,  §  3115. 

master's   agency  after   abandonment,    §   31,16. 

abandonment  not  accepted:    agency  or  trusteeship  of  assured,   §   3117. 

funds  for  repairs,  §  3118. 

master's  authority:   pledge  of  owner's  credit  for  necessaries,   etc.,   to  pro- 
cure repairs,  etc.,  §  3119. 

sale  of  cargo  or  part  thereof  to  repair,   §   3120. 

sale   after   abandonment,    §   3121. 

sale:  when  justifies  an  abandonment,  §  3122. 

sale,  when  abandonment  necessary  to  recover  total  loss,  §  3123. 

sale:  when  abandonment  unnecessary  to  recover  total  loss,  S  3124. 

sale,  total  and  partial  loss,  §  3125. 

sale,  unreasonable  exertions  not  required  to  prevent,  §  3126. 

illegal  sale  and  abandonment  confers  no  rights,  §  3127. 

sale:  whether  justifiable:   cases,  §  3128. 

sale  whetlier  justifiable:  opinions  of  text-writers,  §  3129. 

sale:  wlien  justifiable:  the  rule,  §  3130. 

sale:   masLer,  owner,  or  part  owner,  §  3131. 

boUomry  bond  and  sale:  assurer's  refusal  to  pay  bond,  §  3132. 

sale:   obligations  to  communicate  with  owner  or  insurer:  notice,  §  3133. 

sale  of  cargo:    how  far  justifiable,   §   3134. 

sale   of  cargo:    eases,   §   3135. 

sale:   right  or  obligation  to  transship  or  forward  goods,  §  3136. 

transshipment:   master's  duty,   §   3136. 
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ropiiirs:    urbitratinn  and  award:    defense,  §  3252. 

transshipment :   }j;eneral  average,   S   342;"). 

expense  of  repairs:   general  average,  §  3427. 

transshipment:    port  of  refuge  expenses:   general  average,  §  3427. 

one-tiiird  new:  York-Antwerp  rules,  §  3429. 

cost  of  repairs:  deductions:  temporary  repairs:  new  for  old:  general  aver- 
age. §  3429. 

repairs:   general  average,  §  3441. 

repairs  in  port  of  refuge:  geiu^ral  average,  §  3442. 

repairs:    wear  and   tear:    general  average,    §   3442. 

removal  of  perishable  goods  for  repairs:   general  average,  §  3442. 

sale  to  make  repairs:  general  averi.ge,  §  3442. 

expenses  of  repairs  where  ship  attacked:   general  average,  §  3452. 

repairs:  diminution  in  ship's  value:   damages,  §  3454. 

effect  of  transshipment,  etc.,  under  Marine  Insurance  Act.     Appdx.  C,  sec. 
59. 

See    Seaworthiness. 
REPEAL  OF  CHARTER— effect  of  as  to  cancelation,  §  J  642. 
REPEAL  OF  STATUTES.     See  Statutes. 

REPLACING  PROPERTY.    See  Fire  Risk :  Repairs  and  Rebuilding. 
REPLICATION— pleading,  §§  3Gn0a,  3606. 
REPORTS  of  medical  examiners:  what  is  part  of  contract,  §  190a. 

to  superintendent  of  insurance,  §  327. 

to  comptroller,  etc.,  §§  327,  328. 

of  committee:    adoption  of:    change  of  by-laws,   §   378b. 

of  loss  as  affecting  concealment:   marine  risk,  §§  1796,  1797,  1802. 
REPRESENTATIONS,     FALSE     REPRESENTATIONS,     MISREPRESENTA- 
TIONS : 
1.'  False  Representations — Misrepresentations: 

or  fraud  in  obtaining  delivery  of  policy,  §  99. 

of  agent:   parol  evidence  of,   §  185. 

demurrer  to  plea  of,   §   190. 

statute :  application :  when  not  void,  §  472. 

application:   agent's  mistakes,  etc.,  §§  472,  473. 

agent's  power  as  to  application,  §§  472,  473. 

by  agent  in  application:  statements  made  warrantie.?,  §  474. 

by  agent  with   full  knowledge   of   facts,   §   484. 

bj  agent:   applicant  signs  in  Idank,  §  485. 

by  agent:   application  sent  unsigned  to  company,  §  486. 

agent  fills  out  application  without  inquiry  or  of  his  own. knowledge,  §  487. 

applicant  no  knowledge  of  facts:  agent  writes  application,  §  488. 

of  husband  to  induce  wife  to  join  in  assignment  of  policy,  §  813. 

of  agent  as  excuse  for  nonpayment  premiums,  etc.,   §   1351. 

of  assurer  voiding  contract:    return  of  piemium,   §    1400. 

of  assured  without  fraud,  return  of  premium,  §  1404. 

in  application  for  revival,  §   1461. 

as  ground  of  rescission  or  cancelation  in  equity,  §  1674. 

defined,   §   1884'. 

false  representations  in  regard  to  material  matters  avoid  contract,  §  1894. 

same   subject:    presumptions,    §    1894a. 

or  false  representations  must  be  of  material  facts,   §   18!t5. 

statements    intenticnally   false:    effect   of   the    fraud    as    to   materiality    of 
fact  to  risk,  §  1896. 

material  false  representations  vitiate  binding  slip,  §  1896a. 

intentionally  false  statements,  §  1900. 

positive  statement  of  fact  which  assured  does  not  know  to  be  true,  §  1001. 

statements  through  mistake,   ignorance,  or  negligence,   §§   lf!02,   1903. 

false  representations,  owing  to  fault,  etc.,  of  insurer's  agent,  §  1905. 

facts  actually  material  but  not  relied  on  bv  insurer,  §   1910. 
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REPRESENTATIONS,  FALSE  REPRESENTATIONS,  ETC.— continued, 
same  subject:  presumptions:  false  answers,  §  1914a. 
same  suljject:  where  answer  incomplete  or  inaccurate,  §  l!>14b. 
where  no  inquiries  made,   §   1014c. 
statements    in    other    applications,    §    1914d. 
adoption    of    original    insured's    representations    by    assignees    on    renewal, 

§   19-146. 
qualified    statements   continued:    best   of   assuied's   knowledge    and    belief: 

other  qualifications,  §  1915a.. 
same  subject:    fidelity  guaranty   insurance,   §   1915b. 
statements  under  statutory  provisions,   §  1916. 
object  or  intent  of  statutes,  §  1916. 
such  statutes  valid,  not  against  public  policy  and  within  police  power 

of  state,  §   1916,   subd.    (a). 
such  statutes  should  be  liberally  construed,  §  1916,  subd.    (b). 
place  of  contract,  §  1916,  subd.   (c). 
lex   loci:    contract   stipulation,    §    1916,    subd.    (d). 
such  enactments  a  part  of  the  policy,  §  1916,  subd.    (e). 
as  to  stipulations  in  the  policy  contrary  to  these  statutes,  or  in  the 
matter  of  waiver  of  statutorv  provisions  by  contract,  §  1916,  subd. 

(f). 

no  retroactive  effect,  §  1916,  subd.   (g). 

test  of  the  application  of  these  various  statutes,  §  1916,  subd.    (h). 

what  is  or  is  not  included  within  statute,  §  1916,  subd.    (i). 

fidelity  guaranty  insurance,  §  1916,  subd.   (j). 

automobile  insurance,  §  1916,  subd.    (k). 

mutual  benefit,  etc.,  associations  and  assessment  companies:    paternal 
order,  §  1916,  subd.    (1). 

renewal  or  reinstatement,  §  1916,  subd.   (m). 

other  instances  of  application  of  these  statutes,  §  1916,  subd.  (n). 

other  statutes,  §  1916,  subd.   (o). 

fraudulent  misrepresentations:   equity  jurisdiction,  §  1916,  subd.    (p). 

condition  precedent  to  defense  of  misrepresentations,  §  1910,  subd.  (q). 

pleadings,  evidence,  and  burden  of  proof,  §  1916,  subd.  (r). 

statements  under  statutes:   court  or  jury,  §  191(^,  subd.    (si. 
statements  true  when  made,  but  untrue  when  policy  delivered,  §  1923. 
loss  need  not  be  connected  with,  to  avoid  contract,  §  1925. 
to  other  insurers,  §  1926. 
answer  illegible  or  ambiguous  in  original  application  but  plain  in  attached 

copy,   §  1929a. 
statements  false  as  to  part  of  property:  entire  or  severable  contract,  §  1931. 

rules  of  construction  generally  applicable,  §  1931,  subd.   (a). 

efi"ect  of  policv  stipulations  as  evidencing  intent  that  risk  be  indivis- 
ible, §  1931"   subd.   (b). 

law  of  place,  §  1931,  subd.   (c). 

controlling  statutes,  §  1931,  subd.   (d). 

realty  and  personalty:  different  classes:  generally,  §  1931,  subd.   (e). 

effect  of  insurer  being  induced  to  assume  either  or  both  risks:    fraud, 
illegality,  public  policy,  etc.,  as  factors,  §  1931,  subd.    (f  I. 
subsequent    contract    as    to    personalty    as    part    of    realty    policy:    con- 
tract severable,  §  1931,  subd.    (g). 

preliminary    statement    concerning    rules    as    to    entirety    of    premium 
and  entirety  of  risk,  §  1931,  subd.    (h). 

rule    in    Nebraska:    gross    premium    paid:    contract    divisible,    §    1931, 
subd.   ( i ) . 

other  jurisdictions  asserting  same  rule,  §   1931,  subd.    (j). 

other    jurisdictions    asserting   contrary   rule,    that    contract    entire     § 
1931,    subd.    (k). 

New  York  rule,  §  1931,  subd.    (1). 
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i;  i:i'i;  i:sKNTA'n()XS,  false  I^KTRI-LSKNTATIONS,  etc.— continued. 

wliere    both    oonsideratioii    ami    risk    aro    iiuiivisil)Io:    wliere    risivs   are 

intertlepondcnt :    moral    lia/.ud,   ij    1!).'?!,   sul)d.    (m). 
miirino  risks,  §  1031,  sul)d.    (n). 

constnu'tion   of  questions,   §    l!);?4a. 

as  defense  ■waived  by  election  to  rebuild,  §   31(i9. 

materiality  of:  evidence,  §  .'5780. 

See    Particular    Representations. 
2.  Representations: 

doctrine  of  continuing  representations:  change  in  health  after  policy  deliv- 
ered, t^  97c. 

reinsurance  "we  carry  our  line,"  §  128. 

misrepresentations:    application    as   part  of   contract,    §    190r. 

and  warranties:  statutes  as  to,  as  part  of  contract,  §  194,  subd.   (f). 

of   agent   not  tliose  of   assured,   §   393. 

to  insurer  bv  own  agent  binds,  where  no  fraud  or  collusion  with  assured, 
§  473. 

of  party  may  raise  an  estoppel,  §  533. 

of  agent  inducing  insured  to  insure  in  insolvent  company,  §  679a. 

whether  insurable  interest  need  be  stated,  §  900. 

disclosure  of  mortgagee's  insurable  interest,  §  1043. 

disclosure  of  interest  in  wife's  property,  §  1050. 

fraudulent,    of   agent   that   policy    covering   mourning   expenses    of   parent 
would  be  valid,  i^  10G3a. 

fraud,  or  misrepresentation  of  assurer's  agent:   when  premium  returnable, 
when  not,  §§  1400a,  140G. 

which  are  oral  and  immaterial,  renewal,  §  1462. 

cancelation  or  rescission  for  misrepresentations,  §  1740a. 

general   matters,   §    1882. 

and  warranties  distinguished,  §  1882. 

representations:    misrepresentations:    distinctions   between   representations 
and  warranties:  generally,  §  1882.  ■ 

defined,  §  1883. 

when  material,  §  1883,  note. 

may  be  oral  or  written,  §  1885. 

precede  contract,  §  1886. 

are  collateral  to,  but  no  part  of  contract,  §  1887. 

are  a  part  of  the  contract:  theory  as  to,  §§  1888,  1889. 

statements  that  are  part  of  contract  may  sometimes  be  representations,  § 
1890. 

statements  which  are  part  of  contract  m.'iy  sometimes  be  representations 
by  express  stipulations,  or  implied:   construction,  §  1890. 

when  statements  in  application  are  representations:   reference  to  applica- 
tion-— generally,  §  1891. 

test   of   materialitv   of   representations:    facts   aifecting   risk   or   premium, 
§   1892. 

test  of  materiality,    §   1892. 

only  relate  to  material   facts,   §   1893. 

same  subject:    where  statement  is   intentionally  false:    efl'ect  of  the  fraud 
as  to  materiality  of  the  fact  to  the  risk :  burden  of  proof,  §  1896. 

positive  i-epresentation  false  and  material,  fraud  need  not  be  alleged,  §  1897. 

may  lie  of  facts  actually  material  to  the  risk,   §   1898. 

may  be  of  facts  in  no  way  material  to  risk,   §   1899. 

representations  may  be  of  facts  intentionally  false:  when  material,  §  1900. 

of  expectation,   belief,   or   opinion  without   fraud,   §    1904. 

false   representations  owing  to   fault,   etc.   of  agent:    knowledge   of   agent: 
waiver  and  estoppel,  §  1905. 

statements  founded  cm  information  from  agent,  g  190(5. 

positive  statements   founded  on   information   derived    from   others,    §    1907. 

statements  not  positive  based  on  information  from  others,  §  1908. 

positive  statements  defining  time  of  commencement  of  risk,  §  1909. 
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REPRESENTATIONS,  FALSE  REPRESENTATIONS,  ETC.— continued. 

matters  of  description :  property  or  facts  relating  to  property,  §  1911. 

facts    rendered   material   by    stipulation,    §    1912. 

facts  rendered   material   by   stipulation:    statement   stipulated  to   be   true 
and  basis  of  contract,  §  1912. 

statement  limited  as  to  its  effect  by  assured,  §  1913. 

facts  stated  in  answer  to  inquiries,  §  1914. 

when  the  stipulated  materiality  of   statements   was  q^ualified:    warranties 
thereby   construed   as   representations,   §    1915. 

statements  under  statutory  provisions,  §   1916. 

opinions  of  text-writers  as  to  promissory  representations,  §  1918. 

promissory    representations,    §§    1917,    1920. 

to  what  time  representation  refers,  §  1921. 

falsified   in    future   does   not   operate    retroactively,    §    1922. 

must  be  subst^antially  true,  §   1924. 

must  not  be  evasive,  §  1927. 

statements  volunteered  and  irrelevant:   irresponsive  answers,  §  1928. 

ambiguous  or  doubtful   representations,   §   1929. 

answers  to  ambiguous  or  doubtful  questions,   §   1930. 

of  third  parties:   parties  referred  to,  §  1932. 

may  be  changed,  modified,  altered,  or  withdrawn,  §  1933. 

construction  of,  §   1934. 

rules  as  to,  apply  to  modification  of  contract,  §  1935. 

W'hen  not  warranties,  §  1949. 

distinction  between  and  warranty,  §§  1949,  1970. 

when    warranties,    §    1958. 

partial  or  incomplete  answers  as  to  other  insurance,  §  2075,  subd.   (1). 

national  character,   §   2129. 

as  to  other  insurance,  §  2462. 

under  ^Marine  Insurance  Act  of  England.     Appdx.  C,  sec.  20. 

See  Agent;   Concealment:   Fraud:  Particular  Representations. 
"REPRESENTATIVES"  as  beneficiaries,  §§  786,  793. 

parties  to  action,  §§  3630,  3631. 
"REPRISALS  ORDER"  of  Great  Britain.     Appdx.  F. 
RESCISSION  AND  CANCELATION.     See  Cancelation;  Surrender. 
RESCUE— unlawful :  barratry,  §  2742. 
RESCXTE  CLAUSE— §  2818. 

See  Sue  and  Labor  Clause. 
RESERVATION  OF  RIGHT  to  change  beneficiary,  §  731. 

to  cancel,  §  1639. 

to  cancel  on  notice  valid,  §  1671. 

to  rebuild,   §§  3152,  3153,  3163. 

to  indemnity  in  release  of  wrongdoers:  subrogation,  §  3542. 
"RESERVE  AND  E.MERGENCY"  FUNDS,  powers  as  to,  §  351a. 
RESERVE  DIVIDEND  PLAN  of  W.  P.  Stewart,   §  10,  note. 

participating  tontine  endowment  policy  on,  form   of,  note,   §   10. 
RESERVE  FUXD— tontine  plan,  §  11. 

powers  as  to,  §  351a. 

members'  right  to  share  in,   §   1273. 

when  member  precluded,  when  not,  from  sharing  in,  §  1287. 

right  of  member  to  share  in  after  receiver  appointed,   §   1288. 

right  to,  should  be  referred  to  date  of  proceedings  for  dissolution,  §  1288. 

assessment  levied  to  reimburse,  §  1300. 

discretionary  with  directors  or  officers  whether  all  or  any  of  fund  is  used. 

§   1300. 
does  not  preVcnt  levying  an  assessment,  §  1300. 
manner  of  distribution  of  on  dissolution,  §  1455. 
See  Safety  Fund. 
RES  GEST^.    See  Evidence. 
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RESIIirMKNT — goods  on  voyage:  devio-tion,  S  2301.  - 

cargo:  master's  faihiro  as  to:  barratry,  §  2744. 

oxpenses    of   to   rolloat    ship:    goneial    average,    §    3425. 

eargo  at  port  of  refuge :  general  ♦verage,  §  ;vi27. 

See    Repairs,  etc-;    Transshipment. 
RESIDENCE  and  birthplace:  answer's  as  to,  §  2079, 

jurisdiction,   ij   34!)'). 

titizensliip:   eori)orat ion,  §  3497,  note. 

travel,   etc.     See  Conditions  Voiding  Policy. 

S&^  Domicil. 
•RESIDEXT  BROTHER"  as  beneVioiarv,  S  7<J4. 
RESPONDICXTIA,  insurable  iirtwr'est,  g  807. 

insurable  interest  of  o\vn*<r,  §   1017. 

description,  §   1710. 

and  bottomry  money  for  ;epair;  :   one-tliird  new,  §  3095. 
See   Bottomry. 
RESTORATIOX  TO  MEMPEnSI I  IP— reinstatement:    revival,  §    1276. 
RESTRAINT  OF  TRADlv—  Uurial  insurance  association  when  void  as  in,  §  7c. 

combination  to  restvair  rates,  etc.,  §   320a. 
J.IESTRA1XTS— clause  a'3  to:  marine  risks,  §§  2737,  2739. 

See   Danger. 
■'RESTRAINTS  AND  TiEtAINMENTS,"  etc.— risk  insured,  §  1970. 

of  princes:    apprehension  of   "restraint,"   §   2737. 

of  princes:  see  Arrests,  etc. 
RESTRICTIONS  OV  COMMERCE— commercial  and   foreign  regulations:    con- 
cealment, s.  7807. 
RESTRICTIONS  OX  INSURANCE— Lloyd's  association,  §  335,  note. 
RESULTIXG  TRiJST  in  estate  of  husband :  wife  beneficiary :  death  before  hus- 
band, §  728,  note. 
RETALIATORY  AXD  ANTI-COMPACT  LAWS— §  329. 
RETALIATORY  LAWS:   withdrawal  of  securities,  §  329. 

See  Statute. 
RETENTION    OF   OVERDUE    PREMIUMS   AND    ASSESSMENTS— §§    1364, 

1.365 
RETROACTIVE — reinsurance   not:    property   destroyed   when   insurance  made, 
§   122a.- 

statute:  effect  on  policy  or  contract,  §  104,  subd.  (c). 

insurance:   attachment  and  duration  risk,  §  1443. 

breacli  of  representation  is  not,  §  1922. 

statutes  as  to  representations,  etc.,  are  not,   §   1916,   subd.    (g). 

effect  of  abandonment  and  acceptance,  §  2994. 
See   Policy ;    Statutes. 
RETROACTIVE  POLICY— date,  §  179. 

RETROACTIVE    Ti:\IE   POLICY— attachment   of   risk,    §    1444. 
RETROSPECTIVE — insurance    on    goods    may    be,    §    loG3. 
RETURN  OF  PREMIUIMS.    See  Premiums,  subd.  3.  ' 
RETURNS  TO  COMMISSIONERS  of  insurance,  §  327. 
REVENUE  LAWS— stamp   on   policy,    §    33. 

insurances   Avhich   contravene,    §    2540. 

agreement  in  evasion  of  illegal  insurance,  §  2541. 
REVIVAL   or  extension    of   policy:    lex   loci,    §    231i. 

of   policv:    power   of   agent   as   to,   §   539. 

of   agent's   lien,   §    604. 

of  risk,   after   forfeiture  by  payment   of  premium,    §    1116. 

of  policy  by  payment  of  premium,  §  1121. 

of   policy   forfeited   for   nonpayment  premiums,   §    1168. 

after  suspension   by  payment  assessment,   §   1276. 

of  certificate  after  death,   §  1276. 

of  certificate:  restoration  to  membership:  reinstatement,  §  1276. 

reinstatement :  good  health:   incontestalile  clause:  when  new  contracts,  etc., 
§§  1276,  1277. 
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REVIVAL— continued. 

tender  of  premiums  due  after  surrender  of  policy  fraudulently  obtained, 

§    1322. 
of  risl:  where  goi  ds  reloaded  after  temporary  landing,  §  14/3,  note, 
of  policy:  subsequent  compliance  with  warranty,  §  1976. 
of  right  to  abandon,  §  2969. 
or  restoration  of  policy:    equity,   §   3514b. 

See  Risk. 
REVOCATION— of  broker's  authority,  §  720. 
of  agent's  authority,  §  720. 
of  agency  at  will,   §   721. 
of  agent'^s  authority  as  to  assurer,  §  721. 
of  agent's  authority:  notice  of:  effect  on  assured,  §  721. 
of  abandonment,  §  3018. 

deatli  will  not  revoke  submission  to  award,  §  3265. 

See  Agents. 
RHODIAX  LAWS,  §  i. 

RHODIAXS — laws  of:  general  average  and  jettison,  §  3400. 
RIDER — latent  ambiguity:   evidence,  §  66a. 
what  is  part  of  contract,  §  191b 
credit  guaranty  bond:   losses,  etc.,  occurring  under  renewal  bond  on  goods 

sold,  etc.,  during  original  bond,  §  786,  subd.   (Ji). 
attached  to  marine  policy:  when  part  of  contract,  §  191b. 
describing  Aessel  as  "laid-up,"  etc. :  vessel  covered  by  fire  risk  while  in  per- 
mitted water,  §  1489. 
waiver  of  location  by,  §  2068. 

invalidity  of:  war  risk  excepted,  §  2509,  subd.   (b). 
effect  of:    particular  average,   §§   2697c,  2705a. 

"disbursement"  policy:  conflicting  stipulations:  fifty  per  cent  rule,  §  3064a. 
description  of  right  to  sue:    effect   of,   §   3181. 

claim  for  general  average  contribution:   expenses:    proportionate  liability, 
note,  §  3409. 

See  Construction;  What  is  Part  of  Contract. 
RIDING,  as  passenger,  or  on  steps  or  platform  of  moving  train  or  car,  §  2622. 
in  or  on  a  public  conveyance:   beneficiary  also  insured:   double  indemnity, 
etc.,  §  2871a. 
RIGrGING— cut  aw;iy:  thrown  overboard:  general  average,  §§  3422,  note,  3441. 

See  Ship's  Furniture. 
RIGHTS  AND  REMEDIES:   where  "workman's  collective  policy'  not  issued: 
equity:    law,   §   31c. 
action  at  law  and  not  in  equity:  right  to  have  policy  issued,  §  31c. 
standard  policy:    parol   contract:    rule   in   New   York,   §   38a. 
of  order:  when  supersede  remedies  of  court,  §  352. 
enforcement  of  by-laws:   penalty,  §  376. 
within   association:    by-laws,   §   379j. 
rights  of  agent:   when  may  not  be  abridged  though  acting  for  unlicensed 

company,  §  714. 
society   only   can   set  up   non-compliance   Avith   by-laws    as   to   beneficiary, 

§   754. 
rights  of  creditors  against  beneficiary,  §§  858-861. 
where  contract  wrongfully  canceled  or  terminated,   §   1659. 
fidelity  guaranty  is  ex  contractu,  not  upon  tort,  §  2766,  subd.    (dd). 
for  neglect  in  repairing  or  rebuilding,   g   3163. 

insurers:   when  bound  to  make  good,  defects  in  rebuilding,  §  3173. 
successive:  estimate  of  loss:  arbitration,  §  3246. 
rights  and  remedies:    pftliminary  statement,   §   3407. 
rights  of  action  by  insured:   commencement  of  suit:   generally,  §  340S. 
action  when  contract  completed  but  policy  not  delivered:   trover  for  policy 

executed,  §  3469. 
form  of   action,    §    3470. 

form  of  remedv:  anticipatory  breach  or  renunciation  of  contract,  §  3470a. 
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no  ai'tion  against  insurers   for  refusal  to   insure,   §   3471. 

refusal  to  insure,  §  3471. 

eonspiraey  to  ruin  competitor  insurer's  business  by  eniplti/ing  its  agents, 

S  ;i471a. 
fraudulent  combination  to  obtain  policy:    one  party  cannot  recover  share 

of  proceeds  from  the  other,  §  3471b. 
same   subject:    decisions,    §   3473a. 

when  insurer  not  obligated  to  continue  issuing  assessment  policies,  §  34*  4a. 
right  of  action  to  compel  issuance  of  paid-up  policy,  §  3474b. 
election  of  insurers  to  rebuild:   garnishment,  §   3475. 
attachment  and  garnishment,   §   3476. 

garnisluncnt  of  judgment:  employers  liability  policy,  §  3476a. 
several  policies  upon   same  property:    double  insurance:    pro   rata  clause, 

S  3472. 
failure  or  refusal  to  levy  assessment:   action  for  breach  of  contract:   man- 
damus,   S§    3473-3475. 
recovery;    insured  in  one  state,  company  cannot  be  garnished   in  another, 

§  3477. 
action  against  foreign  company — quo  warranto — mandamus,  §  3478. 
action  by  foreign  company  to  recover  money  paid  agents,  §  3479. 
action  where  insured  enters  into  contract  induced  by  fraud,  §  3480. 
action  by   insured  after  settlement,   §  3481. 
carriers:'  rights  of:  remedy  against,  §  3482. 
transfer  of  a  member  to  another  class:  wrongful  refusal  of  benefit  society, 

§  3483. 
wrongful  refusal  to  transfer  policy,  §  3484. 
beneticiaries'  rights  and  remedies  generally,  §  3484a. 
beneficiary  not  entitled  to  personal  judgment  for  money  contracted  to  be 

paid  for  erection  of  monument,   §   34S4b. 
right    of    wife    to    proceeds:    ante-nuptial    contract:    right    by    succession, 

"§  3484c.  .  . 

right   of   action   for  fraudulently   inducing  member   to  change   benehciary, 

"§   3484d. 
rights   and  remedies   of  assured:   generally,   §   3485. 

Lloyds  and  individual  underwriters:  right  of  action  and  recovery,  §  3485a. 
recovery  back  by  insurer  where  payment  made  through  mistaken  facts  or 

procured  by  fraud,  §  3486. 
action  for  assessments:   premium  notes:   deposit  notes,  §  3487. 
recovery  by  creditor  as  beneficiary  or  assignee  of  life  policy,  §  3488. 
general    statement,    §    3488,    subd.     (a). 

where  recovery  limited  to  debt,  advances,  etc.,  §  3488,  subd.    (b). 
recovery  when  transfer  absolute  in  form,  §  3488,  subd.   (c). 
when  trust  against  creditor  created  under  agreement,  §  3488,  subd.  (d). 
■when  policy  proceeds  may  be  recovered,  §  3488,  subd.   (e). 
recoverv   where  debt  barred  by   liinitalion:    presumption  of  payment, 

§  3488,  subd.   (f). 
other  matters  affecting  recovery,  §  3488,  subd.    (g). 
same   subject:    illegality   of   contract,    §    3488a. 
same  subject:   recovery  limited  by  policy  clause,  §  3488b. 
right  to  proceeds:   vendor  and  vendee,  §  34S8c. 
bailor:   right  to  benefit  of  insurance,   §  3488d. 
right  to  dividends:   surplus,  §  3488e. 
right  to  abandon  contract,  §  3488f. 
when  sue  and  labor  clause  provides  additional  remedy  for  salvage,  claims, 

§  3489.  • 

action   by   insurers — generally,    §    3490. 

right  to  make  post-mortem:   exhumation:   accident  policy,  §  3491. 
examination  of  person  of  assured  in  respect  to  injury:  negligenc    of  medic:il 

examiner,  §  3491a. 
form  of :    subrogation,   §  3583b. 

See  Agents;   Lien;    Reinsurance;    Release;    Wife. 
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RIOT  not  necessary  to  be  established  by  judgment  of  criminal  court,  §  -2581. 

See  Excepted  Eisks  and  Losses. 
"RIOTING" — window  breaking  by  siiffragists,  §  2805b. 
RISK — character  of,  covered  by  employer's  liability  insurance,  §  9a. 

essential  element  of  contract,  §  16. 

classification  of,  under  charter,  etc.,  by  directors,  note,  §  34. 

directors  insuring  property  in  wrong  class,  note,  §  .34. 

or  perils  necessary  to  contract,  §  43. 

must  be  a  legal  one,  §  43. 

or  peril  as  essential   of   contract,   §   43. 

duration  of,  as  essential  of  contract,  §  43. 

"as  per  indorsement  hereon":  open  policy:  when  insurance  effected:  cargo, 
§  55. 

"to  be  accepted":  open  policy:  cargo,  §  55. 

in  reinsurance  not  same  as  specified  in  original  policy,  §  119. 

wliat  is  covered  reinsurance,  §  119. 

policy  to  be  subject  to  same  risks,  etc. :  reinsurance,  note,  §  119. 

reinsurance,  §§  139,  119a. 

custom  of  underwriters:   reinsurance,   §  121. 

change  of:  reinsurance,  §  122. 

not    separate:    notice   of  location:    reinsurance,    §    127a. 

materially  altered:    reinsurer  not  liable,   §   131c. 

material  "alteration  of:    delay  in  date  of  sailing:    reinsurance,   §   131c. 

when   suspended:    "drummer  floater"  policy,   §   157b. 

approval  and  indorsement  of  risks:   marine,  §§  158,  1576,  173G,  2730. 

land  risks:   voyage  policies  for,  §  174. 

or  peril  expressed  in  policy,  §  177. 

nature  of:  construction  must  be  had  with  reference  to,  §  210. 

increase  of:  usage  to  g-ive  notice  of,  §  250. 

river   boats:    usage   to   touch    at    intermediate   points.    §    258. 

charter :   corporate  powers,  §  334. 

limitation  of  amount  of,  mutual,  etc.  companies,  §  350d. 

classification  of:  discrimination:  changes,  etc.,  of  by-laws,  §  380e. 

transfer  of,  by  agent  to  another  company:    custom,   §  452. 

permits:  power  of  agent  to  grant,  §  548. 

change  of:  waiver:  agent's  powers  as  to,  §  559. 

when   agent   directed   to    insure,   assumes    risk,    §    669. 

premium  as  test  of  amount  of  character  of,  §  1089. 

classification :    assessment,  §  1298. 

entire  no  return  of  premium,  §  1420. 

divisible,  premium   returnable,   §   1421. 
,    date  of  policy:   "issuance"  of  policy,  §  1441a. 

renewal :   fidelity  guaranty  insurance :   credit  guaranty  insurance.  §   1470a. 

of  craft  while  waiting  for   transshipment:    "safely  landed,"   §   1567. 

on  freight  postponed  through  intermediate  voyage,  §  1613. 

excluded  by  warranty:  disclosure  of  facts  relating  to:  statute,  §  1824,  note. 

agreed  to  be  run:    what  lessens  it  need  not  be  disclosed,   §   1835. 

moral   risk :    concealment,    §    1864. 

and  consideration  indivisible:  risks  interdependent:  moral  hazard:  factors 
in  determining  whether  contract  is  entire  or  severable,  §  1931,  subd. 
(m). 

marine:   entire  or  severable  contracts,   §   1931,  subd.    (nl. 

entirety  or  divisibilitv  of:  vacancy:  several  buildings  or  kinds  of  property, 
§   2225d. 

temporary   increase  of,   §   2239.     See  note,   §    1473. 

suspended  while  loading  at  specified  island:  risk  on  ship,  §  2681a. 

must   correspond   with   that   intended   to   be   run,    §    2730. 

not  divisible:   advances  against  bottomry  draft,  §  2733. 

amount   of:    abandonment,   §    2905. 

refusal  of:  action,  S  3471. 

increase  of:   expert  and  opinion  evidence.  §  3811. 
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ihanjrt'  or  increase  o.'.    Soe  Conditions  Voiding  Policy j  Notes  for  Premiums; 
Susponsii>n. 
1.    Attachment  and  Duration  of  Kink — 
duration:  nocessiiry  to  contract,  §  43. 
duration  may  be  understood,  tj  48. 
if  attached   premium  due.  *!   r>:->. 
acceptance:    conditions   prececU'ut,    §    50. 
rejected    after    loss,    §    .'>(>. 
agreement  not  to  attach  till  approval,  i?  ;")!). 
instructions  to  cancel  may  constitute  approval  of,  §  60. 
acceptance  may  1r'  implied,  Ji  tiO. 
acceptance  must  not  ditler  from  proposal,  §  G3. 
agent's  receipt  pending  approval,  §  64. 
may  not  be   arbitrarily   rejected   after   loss,   §   64. 

acceptance:    assured  not  bound  by  private  instructions  to  agent,   §  103. 
assured's  knowledge  of  loss  before  and  after  risk  attaches,  S   107. 
attached  before  deliverv  policy:  assured  not  obligated  to  notify  assurer  of 

loss,  §  108. 
duration  in  reinsurance,  §  120. 
reinsurance,   §   121. 
limitation  of:    specified  date,  §   122. 
limitation  to  particular  locality — reinsurance,  §  123. 
attachment  of,  in  voyage  policy  covering  land  risks,  §  174, 
duration  expressed  in  policy,  §  177. 

termination:   suspension  of  member  of  lodge:   self-executing  laws,  §  407. 
cannot  be  rejected  when  accepted  by  agent,  §  526. 

agent's  authority  to  accept  and  make  contracts,   §   526. 

as  to  time  when  insurable  interest  must  exist'   §  901. 

attachment  in  future,  §  901. 

must  attach  before  premium  due,  §  1087. 

additional  premium  to  cover,   §   1093. 

maj^  only  be  suspended  by  nonpayment  of  premiums,  §  1115. 

suspension  of:   death  or  loss  after:    payment  of  premium,  §   1116. 

suspended  for  nonpayment  note:  stipulation,  §  1209. 

suspension  of:  note  for  entire  premium,  §  1210. 

suspension  of,  liability  on  note  after,   §   1227. 

not  attached:  right  to  return  of  premium,  §  1390. 

attached,  no  return   of  premium,   §   1397. 

cannot  be  terminated  at  assiued's  pleasure   so  as  to  entitle  to  return  of 
premium,    §    1420. 

general  matters,   §   1436. 

receipt  and  acceptance  of  application  and  fee,   §   1437. 

countersigning  policy — death  before,  §  1438. 

parol  contract,  S   1439. 

duration  may  depend  on  specified  event,  §  1440, 

necessity  of  fixing  duration  of  the  risk,   §   1440. 

w  here  duration  of  risk  not  specified,  §  1440a. 

attachment  of  risk  by  waiver  of  stipulation  as  to,  §   144()b, 

date  of  contract,  §  ]441. 

date  of  policy:    "issuance   of   policy,"   §    1441a. 

date :   reinsurance,   §  1442. 

insurance  retroactive,  §  1443. 

attachment  and  duration  of  risk:   fidelity  guaranty  insurance:  credit  guar- 
anty insurance,  §  1443a. 

time  policy  may  be  retroactive,  §  1444. 

raaj^  attach  although  mistake  in  description  of  property,   §   1445. 

computation  of  time,  §  1446. 

goods  shipped   "between"  two  dates,   §   1447. 

necessity  of  an  insurable  interest,   §  1448. 

termination  by  change  of  risk:  breach  of  contract,  §  1449. 
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policy  may  terminate  by  its   own   limitation   or  by  actual   loss  or   aeath, 

§  1450. 
where  attachment  of  risk  not  postponed  by  condition  coneerning  repairs  ot 

vessel,   §   1451. 
attachment  of,  de  facto  and  de  jure  existence  of  corporation:    compliance 

with  statutory  requirements  as  to  organization,  etc.,  §  1452. 
duration:   expiration  of  charter  during  life  of  policj',   §   1453. 
insolvency:    clissolution,   §   1454. 
dissolution:    right  to  reserve  fund,   §   1455. 

termination  by  expulsion  of  member  of  mutual  ijcncfit  society,  §   1456. 
termination  by  withdrawal:  member  mutual  Ijenefit  society,  §  1457. 
when  reinstatement  by  waiver  not  by  new  contract,  §  1458. 
renewal:  amounts  must  be  fixed,  §  1459. 
presumption  that  renewal  policy  like  original,  §  1460. 
misrepresentations  and  warranties  in  application  for  renewal,  §  1461. 
immaterial  oral  representations  not  inducing  risk:  renewal  valid,  §  1462. 
when  renewal  is  on  same  terms  and  conditions  as  old  contract,  §   1463. 
renewal :   cases,  §  1464. 

new  policy  may  be  only  a  renewal,  §  1465. 
renewal  oi-  revival  may  be  conditional,  §  1466. 

agreement  or  waiver  necessary  to  renewal  or  revival  after  forfeiture,  §  1467. 
agreement  to  renew  not  within  statute  of  frauds,  §  1468. 
renewal  need  not  be  under  seal,  §  1469. 

agent's  agreement  to  renew:  delivery  renewal  receipt,  §  1470. 
renewal :  fidelity  guaranty  insurance :  credit  guaranty  insurance,  §  1470a. 
right  to  reinstatement  may  pass  to  beneficiary,  §  1471. 
reinstatement  of  member,  §  1472. 
where  no   reinstatement   effected,    §    1472a. 
suspension  of,   §   1473. 

suspension  of,  temporary  change  of,  note,   §   1473.     See   §   2239. 
duration:    effect   of   war,   §   1474. 

suspended  while  premium  note  unpaid:   stipulation  valid,  §  2510. 
credit  guaranty:    bankruptcy  of  debtor   after   assured's   discontinued   busi- 
ness and  policy  terminates,  §  2787,  subd.   (.b). 
terminated,  but  loss  thereafter  occasioned  by  injury  during  life  of  policy, 

§§  2792,  2793. 
duration :  amount  unexpended  in  rebuilding :  future  losses,  §  3174. 
duration,  not  specified:    action,  §   3485. 
mistake  as  to  duration  of:   equity,  §  3511. 

Marine   Insurance   Act:    implied   condition    after    commencement    of    risk: 
-     the  voyage.     Appdx.  C,  sec.  42. 
Marine  Insurance  Act:    alteration  of  port  of  departure:    Marine.     Appdx. 

C,  sec.  43. 
Marine  Insurance  Act:  sailing  for  different  destinations.     Appdx.  C,  sec.  44. 
2.  Attachment  and  Duration  of  Risk  on  Freight: 
general  matters,  §  1606. 
case  of  Tonge  v.  Watts,  §  1607. 

will  only  attach  from  loading  of  the  vessel  where  so  stipulated,  §  1608. 
will  attach  only  on  goods  laden  where  no  contract  for  the  goods  exists, 

§  1609. 
attaches  under  valued  policy  where  part  only  of  goods  are  laden,  §  1610. 
under  valued  policy  may  attach  only  proportionately  to  goods  and  freight 

actually  at  risk,  §  1611. 
attaches  if  cargo  purchased  or  contracted  for  and  both  ship  and  cargo  are 

ready,  §  1612. 
will  not  attach  where  risk  is  incurred  on  voyage  other  than  that  insured, 

§  KilM. 
"at  and  from":  homeward  voyage,  §  1614. 

valued  policy,  outward  and  homev.ard  covers  each  voyage,  §  1615. 

6637 


INDEX 

RISK-  con timuHl. 

wlioro  voyajio   iiisurod   ci)iisi>ts   of  distini't   or   successive   passages:    valued 

jtoliov.  §    UiUi. 
tenuimues  wlioro  freight   is  earned :   fn-iglil  parlly  earned,  §  1017. 
t<?riuiiiates  }i_v  assured  aeeeptiiiji  jjoods  at  iiilennediate  ports,  §   1618. 
against  total  loss  only,  not  terminated  by  delivery  of  some  goods  at  inter- 
mediate port,  i?   101!). 
termimition  at  port  or  ports  of  discliarge,  §  1020. 

general  rule  as  to:  chartered  freight:  extension  of  rule,  §§  1621,  1622. 
where  vessel  is  being  lifted  at  place   of   loading  to   receive  contracted-for 

cargo,  §  1623. 
rislv  on  chartered  freight  attaches  by  inception  of  voyage  even  in  ballast 

to    port   of    loading:    contract    stipulation    may    supersede    the    rule,    §§ 

1024.  1025. 
where  there  is  a  second  charter  jiarty  at  and  from  outi)oit,  §  1626. 
outward  and  homeward  freight  where  contract  for  freight  is  entire,  §  1627. 
See  Marine  Insurance  Act.     Appdx.  C. 
3.  Attachment  and  Duration  of  Risk  on  Goods: 

'"as  per  indorsenu-nt  hereon":  open  policy:   when  insurance  effected,  §  55. 

"to  be  accepted" :   open  policy,  §  55. 

general  matters,  §  1502. 

insurance  on  goods  may  be  retrospective,  §  1563. 

will  not  attach  until  assured  acquires  an  interest  in  the  goods :  exception, 

§  1504. 
quarantine,  §  1565. 

landed  for  transportation  to  pert,  §   1505. 
on  the  wharf  awaiting  shipment  for  trading  voyages,  §  1565. 
on  shore  in  warehouses,  §  1565. 

temporarily  landed  in  government  warehouses,   §  1565. 
"safely  landed."  defined  and  construed,  §   1560. 

"safely  landed,"  risk  of  craft  while  waiting  for  transshipment,  §  1567. 
"to  be  shipped":   time  policy,  §   1568. 
in  transit  in  boats  or  lighters,  etc.:   usage,  §  1569. 
substituted   goods:    goods    laden    at    intermediate   port:    trading    voyages, 

§  1570. 
where  goods  subsequently  loaded  at  intermediate  port  are  not  substituted 

goods,  §  1571. 
outward  goods  and  proceeds  home:   attachment  risk,  §  1572. 
"at   and   from":    undisposed   of    outward    cargo    may    be    protected    by    the 

words  "wheresoever  loaded,"  §  1573. 
"at  and  from":    outward  cargo  to  be  considered  homeward  interest,  etc.: 

loading,  "at,"  §  1574. 
"laden    or    to    be    laden"    between    designated    ports,    §    1575. 
shipments   to   be   subsequently   declared:    risk    attaches    in    order    of    ship- 
ment:  usage  to  correct  declaration,  §§  55,  1570,  1736,  2730.     Appdx.  L, 

sec.  29. 
insurance  applies  to  the  first  voyage  or  the  one  commenced,  §  1577. 
"at  and  from"  a  specified  port:    commencement  of  the  risk  from  loading. 

etc.:   what  is  a  port  of  loading,  §  1578. 
construction  of  policy  may  warrant  loading  elsewhere  than   at  designated 

place,    §    1580. 
"at  and  from,"  §  1581. 

"at  and  from":  several  ports,  within  one  legal  classification,  §  1582. 
on    board    ship    or    ships:    certain    ports    named:    attaches    at    port    wliere 

loaded,  etc.,  §   1583. 
unloading  and  reloading  to  make  vessel   seaworthy  or  for  other  purposes, 

§   1.584. 
abandonment  and  change  of  voyage  insured,  §  1585. 
homeward   policy    "at    and    from":    case    of    island    or    district:    from    the 

loading  aboard  ship  "at"  port  or  ports,  §  1586. 
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duration:  liberty  to  make  port  or  ports:  insurance  to  several  ports — island 

or  district,  §  1587. 
from  a  port  from  loading:  usage,  §  1588. 
to  specified  port :  anchoring  outside  of  harbor,  §  1589. 
till  safely  landed:    final  or   last  port  of  discharge,   §    1590. 
partly  landed:   whether  the  risk  is  entire,  §  1591. 
within   what  time  goods  must  be  landed,   §   1592. 

termination:  voyage  stopped  or  delayed  by  ice:   inland  navigation,  §  1593. 
terminates  where  goods  transshipped  without  necessity  or  agreement,  §  1594. 
termination  where  goods  transshipped  from  necessity,  §  1595. 
termination  when  transshipment  is  by  agreement,  §  1596. 
termination:    outfits  of  whaling  voyage,  §   1597. 
till  arrival  of  goods  to  a  market  at  final  port  of  discharge,  §  1598. 
termination  bv  consignee  or  owner  taking  possession:   consignors:   lighters. 

§  1599. 
approval  and  indorsement  of  risks.  §§  55,  158,  1576,  1736,  2730.     Appd.x. 

C,  sec.  29. 
4.    Attachment  and  Duration  of  Risk — The  Ship, 
general  matters,  §  1483. 

detention  by  embargo,  after  voyage  commenced,  §  14S4. 
vessel  building:   '"waterborne" :   "safely  launched,"  etc.,  §   1485. 
"at  and  from"  home  port,  §  1486. 
prior  parol  agreement  as  to  time  of  commencement  of  risk  cannot  change 

policy,  §  1487. 
where  vovage  insured  is  changed  or  abandoned,  §  1488. 
time  policy,  §  1489. 
mixed  policy,  §  1490. 
intent  to  insure  vessel  on  time  irrespective  of  place  where   she   may  be, 

§  1491. 
time  specified  for  continuance  of  risk  after  arrival — voyage  insured,  §  1492. 
policies,  the  voyage  being  described,  §   1493. 

"at  and  from":   delay  in  port  should  not  be  unreasonable,  §  1494. 
sailing  on  voyage:  departure,  §  1495.    Appdx.  C,  sees.  43,  44. 
"at  and  from"  foreign  port,  §  1496. 
what  is  sufficient  repair  and  seaworthiness  to  enable  sliip  to  lie  in  safety 

"at"    outport,    §    1497. 
whether   risk   attaclies   upon   first   arrival   "at,"    or   after   vessel   has   been 

moored  twenty-four  hours,  etc.,  §§  1498,  1501. 
"at  and  from"  island,  etc.,   §  1501. 
usage   may    suspend    attachment   of    risk    "at    and    from"    beyond    time    of 

ship's  first  arrival,  §  1502. 
stipulation   that  risk  commence   "at  and  from"   on   termination   of  cruise, 

and  preparing  for  voyage,  §  1503. 
opinions  of  courts  as  to  attachment  of  risks,  §  1504. 
meaning  of  the  word  "port" — generally:  "port  risk,"  §  1505. 
"port  or  ports":   "place  or  places"  construed,  §   1505a. 
duration  of  risk:  time  policies  "at  sea":  "on  a  passage,"  §  1506. 
"at   and  from"  vessel  lying  long  in  foreign  port,  or  stated  to  be  tliere  in 

safety,  "wliere  she  now  is,"  §  1507. 
homeward    policy    "at   and   from":    general    designation    of   ports:    case    of 

island  or  district,  §  1508. 
hciueward    policy    "at   and    from":    specific   designation    of    port    or    place 

§    1509. 
"at  and  from"  foreign  port:  ownership  acquired  while  lying  in  port,  §  1510. 
"at  and  from"  any  one  of  several  ports:   voyage  from  "one  port  to  another 

b"forc  risk  attaches,  §  1511. 
"from"  a  port,   §   1512. 
entirety  of   risk,   §   1513. 

"thence"  or  "from"  used  in  reference  to  intermediate  ports,   §   1514. 
"at  and  from"  to  a  port  named  and  a   market,   §   1515. 
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ooiiimeiK'tMiuMit  of  voyage  insurnl  In  spocitied  i)ort  with  liberty  to  call  at, 
etc..   §   loUi. 

Sop  Marine  Imsinaixo  A((.      Ajipdx.   ('. 
5.    Continiiance   and   Torniination   of    Risk — I'lio   Ship. 

liberty   to   ''tourh   and   stay,"   etc.:    intermediate    voyage:    usage   of   trade. 

termination  on  ship  to  island,  with  liberty  of  several  ports,  or  to  port  or 
ports  of  discharge,  §  1524. 

insurance  to  several  successive  ports  of  discharge:  election  of  ports,  §  152r». 

continuance,  where  completion  of  voyage  insured  is  compelled  to  be  tem- 
porarily delayed,  §  ir)2G. 

risk   continues,"  although   vessel   be   compelled   to   stop    williout   harbor    by 
municipal  or  like  regulations,  §   1527. 

ship  insured  to  designated  port  without  provision  as  too  duration  of  risk 
after  arrival,  §  1528. 

"at  and  from"  a  port:   several  ports  within  one  classification,  §  1529. 

termination :  time  policy,  §  1530. 

terminates  by  abandonment  or  cliange  of  voyage,  §  1531. 

terminates  in  case  of  island  or  district  at  first  port  of  discharge,  §  1532. 

continuance,  while  loading  at  specified  port,  §  1533. 

continuance   on   fishing  voyage:    part   of   cargo   arriving   by   another    ship, 
§   1534. 

continuance,  on  furniture,  etc.,  of  ship,  §  1535. 

putting  into  port  other  than  that  of  original  destination  and  discharging 
small  part  of  cargo,  §  1536. 

moored  twenty-four   hours  in   good   safety,   §   1537. 

what  constitutes  being  moored  twenty-four  hours  in  good  safety:   limita- 
tion of  the  rule,  §§  1538,  1539. 

when  vessel  has  arrived,  §  1540. 

vessel  may  have  arrived,  and  yet  never  have  been  moored  in  safety,  §  1541. 

mere  temporary  mooring  not  sufficient,  §  1542. 

degree  and  kind  of  physical  safety  required,  moored,  etc.,  §  1543. 

degree  and  kind  of  safety  required:   seizure,  etc.,  moored,  etc.,  §  1544. 

moored  at  outer  harbor  or  outside  place   of   usual   discharge   and   unable 
to  enter,  §  1545. 

mere  liability  to  damage  does  not  of  itself  prevent  the  ship  being  in  safety, 
§   1546. 

port  of  discharge:   last  port  of  discharge,  §  1547. 

until   she   shall   arrive   in   safety   in   any   port   or   harbor   of   a   particular 
place,   §    1548. 

may  be  terminated  by  substituting  another  port  of  delivery,  §  1549. 

to  port  or  ports  of  discharge — usage  of  trade  to  keep  cargo  on  board  for 
a  time  after  arrival,  §  1550. 

ship  insured  to  one  of  two  ports — in  alternative,  §  1551. 

termination   of   risk   by   undertaking    distinct    voyage   before    commencing 
voyage  insured,  §  1552. 

loss  incurred  before  expiration  of  risk — expense  incurred  thereafter  to  re- 
pair injury,  §  1553. 

mutual  insurance   association:    termination   of   risk;    nonpayment   of   con 
tribution,  §  1554. 

expiration  by  limitation  of  "binding"  memorandum,  §  1555. 

risks  suspended  while  "loading"  at  specified  island,  §  2681a. 
See  Marine   Insurance  Act.      Appdx.   C. 
RISKS  AND   LOSSES — what  risks   and   losses   may   be   in.sured   against:    lia- 
bility generally,   §  2730. 

approval  of  risks  by  indorsement,  etc.,  §  2730. 

abortion:  public  policy,  §  2731. 

accident  disabling  ship:  chartered  freight,  §  2732. 

advances    on    ))ottomry    draft:    entire    contract:    freight    earned    at    inter- 
mediate port:   salvage:  owner's  lial)ililv,  §  2733. 
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war  risks,  §  2734. 

"all  risks":  general  policy:  war  risks,  §  2734. 
"all  risks"  mortality :  policy  on  dog,  §  2734a. 
"all  other  perils,"  etc.:  "all  unavoidable  perils":  "all  such  perils,"  §§  2735, 

2736. 
"any  cause  whatever":  nonmarine  policy:  war  risk:  total  loss,  §  2736a. 
"arrests,  restraints,  and  detainments,"  etc. :  marine  risk,  §  2737. 
detainments,  etc.,   §   2737. 
restraints,  §  2737. 

"arriving  in  port"  does  not  cover  arrival  in  cove,   §  2738. 
cove:    arrival,   §  2738. 

"unlawful"  arrests,  restraints,  detainments,  etc.,  §  2739. 
automatic  sprinkler  system:  location,  leakage:  notice  of  defects,  §  2739a. 
automobile  or  motorcycle:   "collision,"  §  2739b. 
automobile   or   motorcycle:    rented   or   used   for   passenger   service   or    for 

hire:   temporary  use,  §  2739c. 
bank's  default:  money  deposited  in  bank:  vested  rights  upon  default,  §  2740. 
banker's  policy:  Lloyds:   loss  through  forged  bills:   fraud,  §  2740a. 
barratry  defined :  marine  risk,  §  2741. 

barratry,   what   losses   are   and   are   not  covered,    §§   2742-2744. 
bilging:  marine  risk,  §  2745. 
birth  of  issue,  §  274ti. 

breach  of  promise  of  third  party  does  not  render  insurer  liable,  §  2747. 
seizure,  §  2748. 

capture  or  seizure:    marine  risk,   §   2748. 
acts  which  increase  or  decrease  the  risk  of  capture,  etc.,  etc.:  enforceability 

of  agreements  for  the  latter  purpose,  §  2748. 
cargo:   taking  on  board  additional  cargo:   marine  risk,  §  2749. 
carrier:  liability  of  warehouseman:  conflict  of  laws,  §  2750. 
warehouseman,  §  2750. 
carriers:    insurance   against   derailment   during   transportation   of   goods: 

auto  truck,  §  2750a. 
collision:   marine  risk,  §§  2751,  2752. 
collision  with  "piers,  or  stages,  or  other  structures,"  when  not  stranding, 

§  2753. 
collision :   damage  to  other  vessel,  §  2754. 
collision:  running-down  clause,  §  2755. 
collision:  sums  paid  for  removal  of  obstructions:   statutorv  commissioners, 

§  2755a. 
confounding  of   goods   by   breaking   open   of   packages,   etc.:    marine   risk, 

§  2756. 
contingent  liability  of  insurer:   carrier:   construction  of  policy,   §   2757. 
contract  guaranty,  §  2766,  subd.   (ii).     See  Contract  Guaranty, 
conversion :    recovery  and  disposal  of  property  by  underwriter,   §   2758. 
rotten,  etc.:   marine  risk,   §   2759. 
decayed,  etc. :   marine  risk,  §  2759. 
delay  in  voyage,  §  2760. 
electrical  machinery  and  fixtures:    electric  lighting:    fire   risk:    knowledge 

of  insurers,  §  2761. 
embargo:    what  constitutes,  §  2762. 
embargo:    effect   upon    charter   party.    §    2763. 
embargo:  domestic  and  foreign,  §  2764. 

embargo :   acts  of  foreign  assujed's  own  government,  §  2765. 
employee's  fidelity,  §  2766.     See  Fidelity  Guaranty, 
guaranty   of   fidelity   of  guardians   and   other   persons   holding   similar   or 

other  fiduciary  positions,   §  2766,  subd.    (hh). 
expenditures   necessitated   by   the   loss:    marine   risk,    §   2767. 
explosion  defined,  §  2768. 
"one  explosion":    boilers   in  batterv   form:   "explosion"  defined   in  policy: 

Pabst  Brewing  Co.  Case,  §  2768a. 
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explosion  under  tiro  risks:  steam-boiler,  etc.,  §  2769. 

oxnUision:    -;pont;nuHius   ciiiiilnist iim,   !?   2770. 

explosion:   where  eonibiistion  aiul  explosion  inweparably  connected,  §  2771. 

explosion  where  lire  precedes  or  causes  the  explosion,  t^  2772. 

boiler  explosion   "caused   by   unavt)i(lable   external   violence":    marine   risk, 

S  2772a. 
fallen   buildinji:    wiiat   constitutes,   t^  2773. 
fallen  buildinj;s,  walls  and  structures,  Sj  2774. 
fallen  buildings,  etc.:  wall  weakened  by  previous  lire,  g  2775. 
fear    of   dan<i:er:    blockade:    apprehension    of    embargo,    etc.:    marine    risk, 

Jt§  277G-277S. 
(idelity  of  guardians,  etc.,   §  2706,  subd.    (hh). 
fire.  §  2770. 

lire:  marine  risks,  §  2780. 
freiijht,   §   2781. 
liaii,  g  2782. 
hire:  chartered  freight:  delay,  derangement  of  machinery  or  engines:  want 

of  repairs,  §  2783. 
"hull  and  machinery"  does  not  cover  "disbursements,"   §   2784. 
hull   and   machinery:    "latent  defects":    perils  of   "time  trips,"   §   2784a. 
improper  navigation  of  ship,  §  2785. 

insolvency  of  purciiasers  of  goods:  annual  returns  from  trade:  credit  insur- 
ance,  §   27St). 

construction  generallj^:    riders,   §  2786,  subd.    (a). 

'"initial    loss":    construction    generally,    §    2786,    subd.     (b). 

"first  bill"  construed,  §  2786,  subd.    (c). 

rating  in  commercial  agency,  §  2786,  subd.   (d). 

"experience"    as    basis    of    credit:    "highest    previous    indebtedness,"    § 

2786.   subd.    (e). 
"experience"  not  "solvency"  as  basis  of  credit,  §  2786,  subd.    (f). 
distinction  between  and  meaning  of  terms  "subsequent  bond":   "expira- 
tion of  bonds,"  and  "termination":   "successive"  bond,  §  2786,  subd. 

(g)- 
losses  under  renewal  or  new,  subsequent,  etc.  bonds,  on  prior  sales  or 

shipments,  §  2786,  subd.   (h). 
losses  after  expiration  of   prior  bond,   §   2786,  subd.    (h). 
recovery  of  such  losses  dependent  upon  payment  of  premium  or  guar- 
anty "fee,  §  2786.  subd.  (i). 
losses    on    claims    under    extension    at    time    of    paj^ment    of    premium 

or  guaranty  fee,  §  2786,  subd.    (j). 
"iiTeconcilabie"  losses,  §  2786,  subd.   (k).  , 

when  agreement  to  await  result  of  bankruptcy  proceedings  abrogates 
or  waives  contractual  limitation  of  time  of  suing,  §  2786.  subd.   (k). 
w-hen  statute  of  limitations  commences  to  run,   §   2786,  subd.    (1). 

effect  of  assurer's  insolvency  or  assignment  upon  its  liability,  §  2786, 

subd.    ( m ) . 
effect  of  same  upon  time  limitation  for  suing,  §  2786,  subd.    (m). 
effect  of  adjustment  and  settlement,   §  2786,  subd.    (m). 
copartnership  as  "indemnified"  or  as  debtor,  g  2786,  subd.    (m). 
evidence  of  sales:   jury,   g  2786,  subd.    (m). 
insolvency  of  debtors:   meaning  of  "loss,"  §  2787. 
insolvency  of  debtors:  meaning  of  "loss".:  credit  guaranty,  §  2787. 

what   constitutes    insolvency   within    intent    of   credit    guaranty    bond, 

§  2787,  subd.   (a). 
bankruptcy   of   debtor    after    assured   discontinues    business   or   policy 
terminates.  S  2787,  subd.  (b). 
land   dangers:    marine   risks,    g   2788. 
land:   voyage  policies,  note,  §  174. 
leakage  and  breakage:   marine  risks,  g  2789. 
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ordinary  leakage  and  "extraordinary  leakage"  distinguished,  ?  •27S0a. 

lightning,  §  2790. 

liye  stock:   slaves,  §  2791. 

loss  after  termination  of  risk  consequent  upon  injury  during  life  of  policy, 

§§  2792,  2793. 
mortgagee:    unmarketableness   by   reason   of   defect   of   title,   etc.:    liens,    § 

2794. 
mortgage  clause:  distinctions,  validity  and  construction:  generally,  S  2794a. 
mortgagor's  and  mortgagee's  rights:  generally,  g  27941). 
mortgagee's  insurance:  when  not  affected. by  mortgagor's  acts,  §  2795. 
same  subject:  instances,  §  2795a. 
when  mortgagee's  interest  affected   by  mortgagor's   acts :    when   mortgagee 

not  insured  party,  but  appointee,  §  2795b. 
overheating  without   combustion,   §   2796. 

perils  of  the  seas  and  rivers:   dangers  of  navigation,  §§  2797-2799. 
personal  injuries  to  employees:   liability  for  losse^  paid,  §  2800. 
personal  injuries   to  employees:,  against  liability   or   for   losses   paid:    em- 
ployers'  liability,  §   2800.      See  Employers'   Liability, 
"personal   injury  and   loss   of  human   life"   caused   by   explosion:    recovery 

back  of  money  paid  therefor  by  assured,  §  2801. 
personal    injuries    to    several    by    one    cause    constitute    separate    accidents 

and  not  one  accident,  §  2802. 
personal    liability    of    persons    not    employees:     liability    for    losses    paid, 

§  2803. 
personal   injuries  to  persons  not  employees   against   liabilitv   or   for  losses 

paid,  §  2803. 

generally:    contingent  liability,  §  2803,  suM.    (a). 
injuries,  risks  or  losses  covered,  §  2803,  subd.    (h) . 
injuries,  risks,  or  losses  not  covered,   §  2803,   subd.    (c). 
landlord's    contingency    policy,    §    2803,    subd.    (d). 
physician's  liabilitv  iiolicy,  §  2803,  subd.    (e). 
pleadings,   §   2803," subd.    (f). 

as  to  personal  jnjuries  to  employees,  etc.,  see  Employers'  Liability, 
pirates:  rovers:  assailing  thieves:  marine  risks,  §  2804. 
passage  money :  loss  of,  §  2805. 

plate  glass  insurance,   §  2805a.     See   §   2034  herein. 

plate  glass  insurance:   window  breaking  by  suffragists:    "ciyil  commotion" 
•    or   "rioting,"   §   2805b. 
profits,  §  2806. 
profits  of  lessee,  §  2807. 

promise  of  insurer  to   pay  although  loss  not  covered  by  policy,   §   2808. 
promissory  note,  §  2809. 

railroad:  right  to  recover  frtmi,  althougli  insurance  paid,  §  2810. 
i-emoval  of  goods  in  case  of  thieatened  fire:  damage  and  expense  incurred 

§  2811. 
same   subject:    duty   of  assured:    stipulation,   §   2812. 

same  subject:  how  far  assuro?  must  exert  himself  to  save  property    S  2813 
rents,   §  2814. 

repairs  of  Imilding  by  assurer:  assured's  liability  to  third  persons,  §  2814a. 
shipments  to  be  subsequently  approved  and  indorsed  on  marine  policj^,  etc.: 

distin<-ti()ns:   waiver,  gti  55,  1576,  1736,  2730.     Appdx.  C,  sec.  29. 
ship  owiiei's  liability,  §  2815. 

smallpox:   assumption   by  assured  of  risk  of:   Avarrauty,   §  2815a. 
stranding  defined:    marine   risk,    §    2816. 
stranding:   cases,  §  2817. 
rescue  clause,  §  2818. 

sue  and  laljor  clause:  marine  risk,  §  2818. 
telegraph  cable,  §  2819. 

tenant's  liability  to  i)ay   rent:    release  of  insurer,  §   2820, 
theft:  fire  risk, '§  2821." 
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thoft:    lire    risk:    Inir^'livry   or    automobile    risks,    §    2821. 
tliefts:   lire  risk,  ij  2821,  subd.    (a). 

luiistruclion:   bur-lary:  tluft,  etc.,  automobile  risk,  §  2821,  subd.   (b). 
burglary  generally,  §  2821,  subd.   (c). 
burglary:     "foriiblo     and     violent     entrance,"     etc.,     construed,     ^     J-H^i., 
subd.    (d).  ,  ,         . 

burglary:   what  loss  is  not  covered,  §  2821,  subd.    (e). 
burglary:    when   recovery   limited,   §   2821,   subd.    (f). 
theft,  etc.,  of  autoniobilc":  what  loss  is  covered,  §  2821,  subd.  (g). 
theft,'  etc.,  of  automobile:   what  loss  is  not  covered,  §  2821,  subd.   (h). 
burgiarv.   larcenv.   etc.:    pleading,   §   2821,   subd.    (i). 
title  insurance :   mortgage— defects  in  mortgagor's  title,  §  2822. 
warehouseman:  storage  of  goods  in  which  assured  has  no  interest:  lunited 

liability,  §  2823. 
water  used  to  extinguisli  fire  and  save  property,  §  2824. 
water    supply    system    useless,    §    2824a. 
tornado,  §  2825. 

workmen's  compensation:  insurance  risk,  §  2S25a. 
wind,  §  2825. 
hurricanes,  §  2825. 
war  risk,  §  2736a. 

war  losses:   American  vessel  insured  against.     Appdx.  A, 
See   Accident;    Application;    Contract;    Excepted    Risks    and    Losses; 
Policy;    Reinsurance;    Special  Risks   and  Losses;    Void  and  Illegal 
Insurances. 
RIVER:  perils  of  includes  what,  §§  2797-2799. 

perils  of  the,  see  Perils  of  tlie  Seas. 
RIVER   NAVIGATION:    insurance  covering:    statutes,   note,   §   6. 
additions  to  cargo  on  voyage,  §  258. 
usage    to    touch    at    intermediate    points,    §    258. 
departure  from  channel:    deviation,   §   2403. 

vessel  may  make  usual  stops  for  landing  and  loading  goods,  etc.,  §  2404. 
one-third   new,   §   3079. 
RIVER  RISK:   freight  for  forwarding  same  as  original  freight,  §  2929. 
"ROAD-BED"  includes  what,  §  1698,  note. 

walking  or  being  on,  §  2625. 
ROAD  OR  OPEN  ROADSTEAD  may  be  a  "port,"   §   1505. 
ROCCUS,  laws  of,  §  i. 

ROMANS,  laws  of:  contribution  and  jettison,  §  3400. 
ROi'TP^N — seaworthiness,  §  2161. 

decayed,  etc.:  marine  risk,  §  2759. 
clause:  seaworthiness:  evidence,  §  3788. 
decrees  and  surveys:  evidence:   seaworthiness,  §  3788. 
ROTTERDAM  ORDINANCE,  note,   §   vii. 
ROVERS  AND  ASSAILING  THIEVES,  §  2804. 
ROYALTIES:   insurable  interest  in,  §  943. 

measure  of  damages,  §  3454. 
RUDDER,  repairs:  towards  expenses:  general  average,  §  3441. 
RULE   OF   CORPORATIONS,   §§   26?.3,   2846,   2862. 
RULES:   mutual,  etc.,  societies,  §  882,  note. 

of  insurer :   evidence,  §  3824. 
RULES  AND   REGULATIONS   OF   CARRIERS.     See   Carriers. 
RULES  OF  PRACTICE,  of  Associations  of  A.verage  Adjusters.     Appdx.  D. 
RUMORS  as  aflecting  concealment,  §§  1796,  1707,  1802,  1862. 
RUKXING   DOWN    CLAUSE:    collision,   §   2755. 
RUNNING  POLICY  defined,  §  157. 

description  of  goods,  §  1736. 
RUPTURE,  answers  as  to,  §  2012. 
accident,  §§  2866,  2883. 

when  death  is  not  by  disease  but  by  accident,  §  2879a. 
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of  the  heart:   when  death  not  by  external,  violent  and  accidental  means, 

§  2880. 
when  not  occasioned  by  violent  and  accidental  means,  §  2883. 
RUST:  excepted  risk:  marine,  §  2719. 
SAFE,  keeping  books  in,  §  1997. 

See  Iron  Saie.  ■ 
"SAFELY  LANDED"  does  not  cover  goods  in  quarantine,  §  3565. 
defined  and  construed,  §  1566. 

risk  of  craft  while  waiting  for  transshipment,  §  1567. 
duration   of   risk    on   goods   until,    §    1590. 
goods  need  not  be   delivered   to  consignee,   §   1590. 
not  necessary  that  consignee   be   able   immediately   to  take  possession  of 

goods,  §  1590. 
within  what  time  goods  must  be  landed,   §  1592. 
construed  imder  Marine  Insurance  Act.    Appdx.  C,  Sched.  I.  sec.  5. 
SAFELY  LAUNCHED,  risk  on  vessel  to  continue  until,  etc.,  §  1485. 
SAFETY^  lie  in  safety.     See  Ship. 

vessel   stated  to   be  at  port   in,   §   1507. 

See   Moored   Twenty-four   Hours    in    Safety. 
SAFETY  FUND,  right  of  member  to  share  in  when  precluded,  when  not,  §  1287. 
when  member  precluded,  when  not  from  sharing  in  bv  nonpavment  assess- 
ment, §  1287. 

See  Reserve  Fund. 
SAFETY  FUND  ASSOCIATION,  neglect  to  pay  dues  to   after  its  insolvency 

does  not  forfeit  policy,  §  1272. 
SAILING — delay  in  date  of:  material  alteration  of  risk:   reinsurance,  §  131e. 
on   voyage:    attachment   of   risk,   §   1495. 
on  voyage,  distinction  between  and  departure,  §  1495. 
on  voyage:   what  constitutes,  §  1495. 
whether    time   of   must   be   disclosed,    §§•  1803-1805. 

of  ship:    representation,   §   1924.  a 

warranty  to  sail,  §§  1953,  1954. 
warranty   to  sail:    policy  "at  and  from,"  §   1954. 
warranty  to  sail  on  day  certain.   §  1970. 
on  a  dilTerent  voyage:    attachment  of  risk,  §   2374. 
to  another  destination :   intention  to  deviate,  §  2375. 
intention   fixed   at  time  of,  to  deviate,   §   2377. 
backward  and   forward:    liberty   clauses,    §   2397. 
under  enemj''s  license,   §  2571. 

for  different  destinations:  where  risk  does  not  attach.     Appdx.  C,  sec.  44. 
See  Particular  Representations  and  Warranties;  Voyage. 
SAILING  VESSEL:  collision,  note,  §  2751. 
SAIl<ORfi.     See  Mariners. 

SAIL.  PRESS  OF:   general   average,   §   3424. 
SaIL-S-   seaworthiness,  §§  2160,  note,  2163. 

thrown   overboard:    general  average,   §  3422. 
SAILS  7iND  SPARS:   driving  ship  on  ground  or  refloating:   general  average, 

g  3424. 
SALE;  contract  for:  when  insurable  interest  not  devested,  §  904. 
not  rescinded  by  stoppage  in  transitu,  §  904. 

effect  on  mortgagor's  insurable  interest:  deveslment  of  interest,  §  1040. 
effect   on    mortgagee's    insurable    interest,    §    1042. 
under  foreclosure:    title:    disclosure,   §  2043. 
for  taxes  coupled  with   foreclosure   title:    disclosure,   §    2043. 
under  mechanic's  lien  proceedings:  title:  concealment,  §  2043. 
under  judgment  or  encumbrance:    increase  of  risk,  §  2207. 
under  decree  foreclosure:   alienation,   §  2272. 

of  equity  of  redemption:   where  policy  assigned  to  mortgagee,  §  2275. 
on  e.\ecution :   alienation,  §  2278. 
by  sheriff:  alienation:  waiver  of  forfeiture,  §  2279. 
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SALE — contimu'd. 

of  ehanginj;  stock  of  j,'ooils:    alu'iKitioii,   fi   22S7. 

of  property  does  not  trunsfer  poliey  to  purehasc^'er,  §  2307. 

and  transfer  of  suliject-matter :    marine  risk:   assi<>nment,  fi  2352. 

of  eargo  of  pro\isions  not  covered  by  general  clause,  §  273(i. 

of  ship's   furniture,  etc.,  by  master:    barratry,    f^   2742. 

appropriiition  bv  owner  to  own  use  of  proceeds  of  sale  of  debris  after  total 
loss.    J:    27f)r)a'. 

at  port  of  necessity:   freigiit  pro  rata,  J;  2!'22. 

of  cargo  unjustifiably  by  master:    freight.  §  2922. 

by  master:   waiver  of  alKuulonment,  i?  3017. 

and  purchase  of  ship:   uaiver  of  abandonment,  §  3017. 

in    admiralty:    waiver    of    abandonment,    §    3017. 

of  ship  to  satisfy  bottomry:   repairs:    adjustment.  §  3095. 

of  gocKls  to  defray  expenses  of  repairs,  S  :W.K\ 

of   ship:    inabilitv   of   master   to   obtain    funds,    t?    3118. 

repairs,   etc..   §§  ■3120-313(1. 

of  goods:    account  of:    j)roof  of  marine    loss,    §    3279. 

between  partners :   proofs  of  loss,  §  3306. 

of  cargo,  loss   on:   general   average,   §   3441. 

of  cargo   for  ship's  necessaries:    general   average,   §   3441. 

on   capture   on    condemnatioti:    expenses   of    restcn-ation :    general    average, 
§  3441. 

to  make  repairs:   general  average,  §  3442. 

to  pay  bottomry:  general  average,  §  3442. 

of  part  of  cargo:  release  from  captors:  general  average,  §  3442. 

adjustment:    fifty  per  cent  of  sound  value  of  goods  delivered,  §  3451. 

of  goods  at   auction,  cost  of:    damages,   §   3452. 

at  foreign  port,  amount  realized:  general  average  adjustment,  §  3453. 

promise  of  insurer  to  pay  deficiency,  refusal  action,  §  3454. 

by  master:   who  is  part  owner:   recovery,  §  3454. 

of  wreck  by  creditors:   deduction  of  proceeds:   damages,  §  3455. 
*         salvage:    subrogation,    §   3541. 

executing  contract  of:  subrogation,  §  35(59. 

by   owners,    subject   to    trust   deed:    vendor's   lien:    right    of    subrogation, 
"  §  358Sa. 

assignee  may  sue,  §  3618. 

sheriff's  certificate:   parties  to  action,  §  3638. 

See  Alienation:  Assignment;  Conditional  Sale;   Execution  Sale;   Fore- 
closure Sale:  Repairs  and  Fifty  Per  Cent  Rule;  Sherift''s  Sale;   Sub- 
rogation. 
SALES — record  of:    iron  safe  clause,  §  2063. 

losses  under  renewal,  etc.,  bonds  on  prior  sales  or  shipments:   credit  guar- 
anty, §  2786,  subd.    (h). 

See   Partners :    Risks   and   Losses    Under   Credit   Guaranty. 
SALOON  BUSINESS,  engaging  in:  prohibited  occupation,  §  2236b. 

by-laws  prohibiting  engaging  in:  change  of,  etc.,  §  .379e. 
SALTPETER— prohibited   articles,   §   2204. 
SALVAGE— bottomry  subject  to,  note,  §  1710. 

and  jettison  expenses:   aggregation  of  losses,  §  2715. 

expenses:  agreement  to  pay  proportionably  for,  §  2716. 

and    agent's    expenses,    when    not    recoverable:    other    insurance:    average, 
§  2718. 

when  bottomry  lender  entitled  to,  §  2733. 

under  sue  and  latwr  clause:  memorandum  articles,  §  2818. 

first  mortgagee's  proportionate  interest  in  on  abandonment,  §  2905. 

net  proceeds  of  sliip  sold  after  abandonment,  §  2905. 

balance:    abandonment:    interest  not  entire   interest,    §   2905. 

on  abandonment  of  cargo,  S  2921. 

apportionment:    aliandoiiment  to  second  or  ditTerent  assurers,   §   2957. 

as-urer  deprived  of  l)V  encumltrances  or  liens:  abandonment,  §  2980. 
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SALVAGE— continued. 

accounted  for  as  to  freight,  §  2081. 

disclaimer  of  interest  in :   abandonment,  §  2995. 

ship  sold  for:  purchase  by  master:  waiver  of  abandonment,  §  3017. 

articles  replaced  in  repairs  of  ship:  deducted  from  gross  loss,  note,  §  3082. 

charges  due  salvors  added  to  expense  of  repairs,  §  309ti. 

added  in  ascertainment  of  loss  on  cargo,  §  3099. 

fire  risk,  §  3409. 

expenses :    stranded  vessel :    general  average,   §   342.5. 

decreed  to  recaptor  of  ship  who  liable  for  general  contribution,  §  3443. 

suit  by  salvors:    cost  of:   general   average,   §   3441. 

for  passenger's  lives:   recovery,  note,  §  3442. 

to  ship  owner  where  ship  stranded  to  prevent  capture.  §  3442. 

loss,  settlement  on  principles  of,  §  3451. 

loss,  value  realized  at  sale  and  policy  value:    damages,  §  3452. 

of  ship  and  freight:  general  average  adjustment.  §  3453. 

claims :  whether  sue  and  labor  clause  furnishes  additional  remedy,  §  3489. 

payment  of  loss:  suiirogation,  §  3538. 

judgment   for    total    loss:    subrogation,    §    3538. 

sale:   subrogation,  §  3541. 

reappropriated  for  losses :   war  risk  insurance.     Appdx.  A. 

charges  in  general  average  contribution.     Appdx.  C,  sec.  73. 
SALVOES — as  agents  of  assured:   abandonment,   §  2982. 

agreement  with  by  insurers  to  save  vessel,  §  305 J. 

sale  of  part  of  jettisoned  cargo  saved:   total  loss:   diligence  to  avoid  sale, 
§  3052. 

"factors,  servants  and  assigns" :   sue  and  labor  clause,  §  3489. 

See  Salvage. 
"SANE  OR  INSANE"  IN  SUICIDE  CLAUSE.     See  Excepted  Risks  and  Losses. 
SANITARY  INSPECTION  OF   BUILDINGS  not  within   insurance   law,   §§   4, 
2508. 

is  not   insurance,   §   338d. 
SATISFACTION.     See  Accord  and  Satisfaction. 
••SATISFACTORY  PROOFS"  OF  LOSS— §   3296. 
SAVINGS  BANTv  INSURANCE  and  annuity  law  of  Massachusetts,  §  viic. 

See   Bank. 
SCHEDULE  in  credit  guaranty  to  part  of  contract,  §  186a. 

as  part  of  contract,  §  191a. 
SCHOONER— collision,  note,  §  2751. 

SCIENTIFIC  CABINETS  AND  COLLECTIONS— description,  §§  1715,  1763. 
SCIRE  FACIAS— as  affected  bv  time  limit  for  suing,  §  3203. 
SCUTTLING  SHIP— barratry,^  §  2742. 

to  save  her  from  storm:  proximate  cause,  §  2833. 

burning  ship :   general  average,  §  3421. 

damage  Ijy  water :  general  average,  §  3441. 

general  average.  S  3442. 
SEA-DAMAGE  alone:   peril  of  sea,  §  2797. 
SEA  INSURANCE  defined,  §§  5,  145 

••oi>en  cover":    English  Stamp  Act,  note,  §  145. 

stamp  on,  note,  §  177. 

See  Marine   Insurance. 
SEAL — non-necessity  of  to  corporation  contracts,   §   35. 

policy   need  not   be  under,    s    176. 

not  necessary:  execution  of  policy,  g  180. 

life  annuity,   g    180a. 

renewal  need  not  be  under,   §   1409. 

assignment  under,  implies  consideration,  §  2306. 

omission  of  in  magistrate's  certificate,  §  3327. 

when   not   necessary   though   required   in   proofs   of   loss,   §   3380, 

magistrate's  certificate:  waiver,  §  3383. 

policv   under:    assumpsit,   §   3470. 
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ooiitract  under:  who  may  sue,  §  3008. 

policy  undor:    assignee:    parties,  §  3619. 

piuties  to  action:  beneliciaries,  §  3()24. 

See  Statutes. 
SEA  LAWS  as  sources  of  insurance,   §   i. 

of  maritime  contracts,  §  i. 

as  to  translation  of,  note,  §  iv. 
SEALED  policy:    assumpsit:    covenant,   note,   §   3608. 

policy:   joinder  of  parties,  §  3639. 

policy:  joinder  of  parties:  "owner,  agent,  or  otherwise,"  §  3041. 

and  xmsealed  policy:   evidence,  §  3758. 
SEAMEX — statute  as  to:  seaworthiness,  §  2162. 

degree  of  conipctencj';  seaworthiness,  §  2164. 

expenses  of  curing:  general  average,  §  3442. 

See   Crew;    Mariners;    Seaworthiness. 
SEAMEN'S  WAGES.     See  Mariner's  Wages :  Master  and  Crew. 

insurable  interest.     Appdx.  C,  sec.  11. 
SEA  PERILS.     See  Perils  of  the  Sea. 
SEARCH — resistance   to   right   of:    neutrality,    §   2144. 

resistance  to:  Declaration  of  London.     Appdx.  E. 
SEA-RISK— See  Perils  of  the  Sea. 

See  Terms   and  Definitions. 
SEAS— perils  of,  include  Avhat,  §§  2797-2799. 
SEAWORTHINESS  defined,  §  1497. 

and  repair  sufficient  for  ship  to  lie  in  safety  "at"  outport,  §  1497. 

sufficient  for  port  though  not  for  voyage,   §§  1497,   1504. 

unloading  and  reloading  goods  to  make  vessel  seaworthy:  attachment  risk, 
§  1584. 

warranty  of  implied:  voyage  policy — general  rule,  §  2151. 

whether  warranty  of,  implied  in  time  policies:  English  rule,  §  2152. 

whether  warranty  of,  in  time  policies  in  this  country,  §§  2153,  2154 

implied  warranty  of,  in  time  policies:  code  provisions:  stipulation,  §  2155. 

warranty  of  seaworthiness :   policy  on  cargo  or  freight,  §  2155a. 

innocence   of   assured:    unknown    defects,    §   2156. 

effect  of   exception   of   losses   occasioned   by   unseaworthiness:    knowledge, 
§   2157. 

effect  of  previous  survey:   certificate  of  seaworthiness:   subsequent  survey: 
condemnation,   §  2158. 

different  degrees  of,   §  2159. 

what  constitutes,  §§  2160,  2161. 

what  constitutes  unseaworthiness,   §   2161. 

seaworthiness:   refrigerating  plant:   insurance  on  insulation  for,   §  2161a. 

loss  of  vessel  while  moored :  duty  of  assured :  negligence,  §  2161b. 

effect  of  noncompliance  with  statute,  §  2162. 

injury  in  collision  as  evidence  of  unseaworthiness:  statute,  §  2162a. 

effect  of  usage  upon,  or  foreign  vessel  in  foreign  port,  §  2163. 

overloading:    effect   of   practice   or    custom    to    understate   measurements, 
§  216.3a. 

manning  vessel,  §  2164. 

whether  inferior  officers  must  be  competent  to  fill  master's  position,  §  2165 

whether  vessel  must  when  she  sails  have  a  full  complement  of  men  engaged 
for  whole  voyage,  §  2166. 

negligence  or  misconduct  of  master  or  crew:  continuing  warranty,  §  2167. 

emplo\Tnent  of  pilot,  §  2168. 

warranty  may  be  superseded  by  stipulation:  waiver  and  estoppel,  §  2160. 

latent  defects:   Inchmaree  clause,  §  2169a. 

when  warranty  not  superseded  by  stipulation,  §   2169b. 

same  subject:  efl'ect  of  Harter  Act,  §  2169c. 

estoppel   against   insurer:    certificate   of   board   of  underwriters,    §    2170. 

assurer's  knowledge  of  condition  of  vessel  and  nature  of  risk,  §  2170a 
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successive  voyages  or  stages  of  the  voyage,  §  2171. 

to  what  time  the  warranty  refers,   §  2172. 

continuing   warranty   as   to:    English   rule,    §    2173. 

continuing  warranty  as  to:   rule  in  this  country,  §  2174. 

fraud  or  gross  misconduct  of  assured:  evidence,  §  2174. 

continuing  warranty  as  to:   time  policies,   §  2175. 

continuing  warranty  as  to:  repairs,  §  2176. 

whether  cases  as  to  necessity  for  repairs  can  be  reconciled  with  other  doc- 
trines and  cases  apparently  in  conflict  therewith,   §  2177. 

moored  in  safety:  breach  of  warranty:  repairs,  §  2177a. 

assurer's  approval  of  ship  at  port  of  departure:  repairs,  §  2178. 

subsequent  noncompliance  as  to,  no  retrospective  effect,  §  2179. 

vessel  seaworthy  for  port,  §  2180. 

whether  original  unseaworthiness  may  be  cured  before  loss,  §  218 1? 

policy  at  and  from:   vessel  sailing  unseaworthy:   may  defect  be  remedied 
before  loss,   §  2182. 
.  vessel  becoming  unseaworthy  after  commencement  of  risk  and  defect  cured 
before  loss,  §  2183. 

putting  to  sea  in  unseaworthy  condition:  barratry,  §  2742. 

jettison :    general    average,    §    3442. 

presumption:  burden  of  proof,  §§  3786-3789. 

matters  of  practice,  §  3789. 

of  ship :  warranty.     Appdx.  C,  sec.  39. 

no  implied  warranty  that  goods  are  seaworthy.    Appdx.  C,  sec.  40, 
SECRETARY — powers  as  to  oral  contract :  mutual  company,  §  34. 

power  of  to  issue  new  policy  without  new  application,  §  54. 

may  receive  assessments,  §  1278. 

subordinate  secretaries :   may  collect  assessments,  §  1278. 

levy  of  assessments  by,   §   1292. 

of  subordinate  lodge:   proofs  of  death  by,  §  3310. 

notice  and  proofs  of  loss  to,  §  3312. 

waiver  of  proofs  of  loss,  §§  3355,  3392. 

shipping  club:   joinder  of  parties  defendant,  §  3647. 

party  defendant,   §  3657. 

See  Agents;   Supreme  Secretary. 
SECRETARY  OF  STATE  has  power  to  approve  reinsurance  life  risks,  note, 

§  176a. 

See  Parties,  the  Insurer. 
SECRET  ORDERS,  whether  insurance  companies,  §§  344d,  3441. 

See  Fraternal  Orders,  etc. ;  Mutual  Benefit  Associations,  etc. 
SECRET  SOCIETY — constitution  and  by-laws  as  part  of  contract,  note,  §  188. 

See  Fraternal  Orders,  etc.;  Mutual  Benefit  Associations,  etc. 
SECURITIES,  withdrawal  of:  foreign  company:  retaliatory  laws,  §  329. 

of  property:   description,   §   1705. 
SECURITIES  GUARANTY  CORPORATION,  statutes  as  to,  §  13. 
SECURITIES  GUARANTY  INSURANCE,  statutes  as  to,  §  x. 

whether  contract  of  insurance,  §  339d. 
SEIZURE — whether    interest   devested   at   time   of   or   when   actual  forfeiture 
declared,  §  904. 

as    affecting   mooring    in    safety,    §    1544. 

blockade:    "liberty   to   run  blockade,"  §   2142a. 

deviation    to    avoid:     instructions,    §    2409. 

warranty    against    for    contraband,    etc.,    trade,    §    2682. 

marine  risk,  §§  2737,  2739. 

and  condemnation:    barratry,   §   2743. 

risks  and  losses:  marine,  S  2748. 

in  port  of  necessity:   proximate  cause,  §  2833. 

abandonment,   S   3003. 

See  Capture;  Excepted  Risks  and  Losses. 
SELF-DEFENSE,   death   or   injury   in;    excepted   risk,    §   2619b, 
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SELF-DESTRUCTIOX.     Soo  Excepted  Risks  aiul  Losses. 
SELF-EXECUTING  LAWS— suspension  member,  §  407. 

provision  as  to  non-pavnient  of  dues  or  assessments,  §§  1261,  1261a. 
SELLER.     See  Vendor. 

SinWKATK  JU"lLnL\GS— goods  in:  form  of  proofs  of  loss,  ^  ;5.'{16. 
SKPAKA  TE  RISKS.     See  Divisibility  of  Risk. 

SKQIKSTRATION  PROCEEDINGS— refusal  to  ievy  assessment,  §  3474. 
SERX'ANTS  life — negligence  of — carrier  may  insure  himself  against,  §  925. 

insurable  interest  in,  §  1058. 

negligence:    fire  risk,  §  2840. 
SERVICE — merchandise,  etc.,  in  lieu  of  cash  for  premium,  §  83. 

of  process  or  papers  on  agent  or  commissioner,  §  328. 

of  notice  and  j)roofs  on  attorney  in  fact:   condition  in  Lloyds  policy,  note, 
§   335. 

agreements  for:   discrimination  or  rebate:   premiums,  §§  1092d,  1092e. 

notice:  personal  notice  as  to  time  of  payment  of  premiums,  etc.,  §  1335. 

of  notice  of  cancelation,  S  1070. 

of  notice  of  demand  for  arbitration,  §  3243. 

of  notice  of  loss,  §  .3291. 

by  mail:  notice  and  proofs  of  loss,  §  3300. 

by  mail:  notice  and  proofs  of  loss:   presumption  of  receipt  of,  §  3300. 

of  notice  of  aOidavit  and  notice  of  loss,  §  3314. 

of  proofs  of  loss:  waiver  bj'  parol,  §  3360. 

defective,  of  notice  of  assessment:  waiver  of  by  assured,  §  1384. 

not  made  of  summons,  §  3468. 

of  process:  foreign  company:   statute,  §  3497. 

"found,"  note,  §  3497. 

of  process,  §  3706. 

See  Practice;   Premium;   Summons. 
SET-OFF — payment  of  loss:  agent,  §  677. 

agent,   g§  699-701. 

loan  obtained  by  forgery:  pledge  of  policy:  power  of  attorney,  §  2337a. 

right  to,  of  insurers  against  assignee:   marine  policy,  §  2356. 

no  claim  for  against  cargo  owners:   freight,  §  2922. 

defenses,  §§  3736,  3737. 

included  in  "action":   Marine  Ins.  Act,  Appdx.  C,  sec.  90. 
SETTLEilENT — for  loss  induced  by  false  representations  of  agent,  §  514. 

fraud  of  agent  in  inducing — waiver — proofs  of  loss,  §  594. 

fraud  of  agent,  §  599. 

of  controverted  rights  may  e.vcuse  delay  in  levying  assessments,  §  1300. 

'adjustment  and  effect  of:  credit  guaranty,  §  2786,  subd.    (m). 

negotiations  for  as  afi'ecting  delay  in  repairing  or  rebuilding,  §  3162. 

induced  by  fraud:  time  limit  for  suing,  §  3198. 

negotiations  for:   waiver  of  time  limit  for  suing,  §  3207. 

negotiations  for:   failure  to  sue  in  time,  §  3221. 

offer  to  pay:    waiver,   §  3387. 

negotiations  for,  as  waiver  of  requirement  for  statement  of  loss,  note,   § 
3387. 

failure  to  effect:  damages,  §  3454. 

employer's  liability,  §  3454a.  subd.    (b),    (e). 

induced  by  threats:  counsel  fees  and  damages  recoverable,  §  3456. 

or  compromise:  accord  and  satisfaction:  release,  §  3465a. 

action  after,  by  assured,  §  3481. 

or  pending  settlement:  insurer's  knowledge  of:   subrogation,  §  3541a. 

delay  in  after  dissolution,  §  3595. 

or  compromise:   offers  of:   evidence,  §  3793.  \ 

See  Adjustment :   Loss. 
SEVERABLE — risk,  attachment  and  duration  of,  marine,  §  1513. 

contract:   representations  false  as  to  part  of  property,  §   1931. 
See   Contract :    Divisible   Risk. 
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SEVERAI^— insurable  interests,  §  912. 

mortgagees:    insurable  interest,   §  1037. 

ports  within  one  legal  classification:  attachment,  etc.,  risk  on  goods,  §  1582. 

parties,  notice  to  one  of  cancelation,  §  ]668. 

goods:  adjustment,  §  3452. 

items   insured:    damages,   §§   3461,   3462. 

])olicies.     See  other  Insurance,  Over  Insurance. 
SEVERAL  INSURERS.     See  Double  Insurance. 
SHAREHOLDERS  UNKNOWN— nonjoinder  of  parties,  §  3647. 
SHARES  OF  FOREIGN  POLICYHOLDERS— computation  of,  §  3590. 
SHEATHING— vessel:    representations  and  warranties,   §  2088. 

metal :   one-third  new,  §  3081. 

adjustment:    I'epairs,  note,   §   3429. 

See  Recoppering. 
SHERIFF  KILLING  ASSURED  while   resisting  arrest:    'known   violation   of 

law,"  §  2610. 
SHERIFF'S  CERTIFICATE—  sale:  wlio  may  sue,  §  3638. 
SHERIFF'S  LEVY.     See  Execution. 
SHERIFF'S  SALE— title:   disclosure,  §  2043. 

alienation:  waiver  of  forfeiture,  §  2279. 
SHIFl'ING  AND  SUCCESSIVE  CARGOES— description,  §   1732. 
SHIFTING   AND    SUCCESSIVE   GOODS— after-acquired   property,   fire   risks, 

§  1733. 
SHIP — "insurable  value"  of,  under  open  policy,  note,  §  156. 

in  distress:  usage  to  aid,  §  258. 

cargo   and   freight:    void   hypothecation  gives   no   insurable    interest,   note, 
§  892. 

time  when  insurable  interest  must  exist,  §  901. 

and  goods — several  insurable  interests  in,  §  912. 

mechanics  and  materialmen's  insurable  interest  in,  §  1003. 

and  freight:  vendor  and  vendees  insuiable  interest  in,  §  ^007. 

insurable  interest  of  mortgagor,   §   1030. 

insured  for  benefit  of  mortgagee:  counterclaim  of  owner  on  note,  §  1238. 

and  cargo,  cargo  not  at  risk  no  return  of  premium,  §  1430. 

insurable  interest  in,  but  not  in  voyage,  no  recovery  for  loss  of  vovaoe    S 
1448.  ^  °  ^ 

safely  laimched:   attachment  of  risk,  §  1485. 

building,  "waterborne,"  attachment  risk,  §  1485. 

intent  to  insure  on  time  irrespective  of  place,  §  1491. 

at  sea,  attachment  of  risk,  time  policy,  §  1493. 

lost  while  sailing  on  prescribed  course  before  reaching  point  of  divero-ence 
note,  §  1493. 

lies  in  safety  "at"  out  port,  when,  §  1497. 

forced  into  port  of  distress   and  discharging  in  part:    duration  of  risk    S 
1504. 

or  ships:    goods  on   board  of:    certain   ports  named:    risk   attaches   where 
loaded,  etc.,   §   1583. 

ready,  cargo  purchased  or  contracted  for:   attachment  of  risk  on  freio-ht    S 
1612.  ' 

in  drydock  for  repairs,  goods  purchased  and  ready  to  be  shipped:   attach- 
ment of  risk  on  freight,  §  1612. 

being  fitted   at  place   of   loading  to   receive  contracts   for    cargo:    risk   on 
chartered  freight,  §  1623. 

unfinished:   materials  not  included  in:   description,  §  1752. 

defined,  §  1707. 

mode  of  construction  of,  disclosure,  §  1826. 

destination  of  port  or  poits:  disclosure  of,  §  1827. 

metaled:    representation,  §   1924. 

will  sail   in  ballast:  representation,  §  1924. 

at  certain  port:    representation,   §   1924. 

carrying  capacity:  warranty,  §  1949. 
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warranty  not  to  load  more  than  "registered  tonnage,"  §  1949. 

warranted  American,  «5§  1S»43,  3240. 

warranty  not  to  load  more  than  lu-r  ''registered  tonnage,"  §  1949. 

carrying  capacity:   ad   of  Congress:    foreign  registry,  §  1949. 

"newly  coppered":   •■coi>j)crcd  ship":   warranty,  4?  l!)t)U. 

warranty  to  carry  twciily  gr.ns:   compliance,  §  1970, 

arnianuMit  of:   warranty,  §   1994. 

warranty  as  to  cargo,  §  19^*8. 

register  of,  as  evidencing  carrying  capacity,  §  2066. 

stay  at  place  limited  by  warranty,  §  2092. 

obligated  to  carry  papers,  etc.,  {?  2098. 

manning  of:    seaworthiness,  §  2104. 

calling  at  port  for  water:   deviation,  §  2390. 

overloaded:   putting  into  port  to  unload:   deviation,  §  2390. 

putting  asliore  for  provisions:   deviation,  §  2^90. 

putting  ashore  for  crew:   deviation,  t?  2;}90. 

employment  of,  limited  by  policy,.?!  2401. 

converting  vessel  into  faciory  ship:  deviation,  note,  §  2401. 

and  advances:   double  insurance,  §  2405. 

statute  prohibiting  carrying  certain  materials  on,  §  2542. 

illegal  employment  of:   neutral  goods  carried,  §  2555. 

carrying  both  lawful  and  unlawful  goods,  §  2557. 

destination  of:  failure  to  name:  avoidance  of  policy,  §  2573. 

Avant  of  ordinary  care  or  skill  in  navigating,  §  2672. 

"be  stranded,"  §  2699. 

stranding:   memorandum,   §   2701. 

hull  and  machinery  separately  valued:   average:   apportionment,  §  2705. 

unfinished  and  never  afloat:  risk  fire  and  not  marine,  §  2730. 

loss  of  voyage  as  to,  is  not  loss  of  as  to  cargo,  §  2730. 

disabled  by  accident:   chartered  freight:   loss,  §  2732. 

thrown  over  on  side:  damage  covered  by  general  clause,  §  2736. 

compelled  to  land  by  mob:  loss  covered  by  general  clause,  §  2736. 

fraudulent  sale  and  purchase  of  by  master:   barratry,  §  2742. 

colliding:   cargo  owners  not  liable,  note,  §  2751. 

decayed  and  rotten:  loss,  §  2759. 

improper  navigation  of,  §  2785. 

injured  and  loss  resulting  after  risk  ends,  §  2792. 

deterioration  in  ship,  rigging,  furniture,  and  apparel,  §  2797. 

lying  badly  on  ground  in  harbors,  §  2798. 

damaged  by  Avorms,  §  2799. 

injury  to  by  rats,  §  2799. 

collision,  fire  and  sinking:  proximate  cause,  §  2833. 

grounded  and  abandoned:   collision  as  proximate  cause,  §  2833, 

loss  of:  proximate  cause,  §§  2833,  2837. 

scuttled  to  save  her  from  storm:  proximate  cause,  §  2833. 
.  springing  leak :   proximate  cause,  §  2833. 

stranded  and  burnt:  proximate  cause  of  loss,  §  2833. 

negligence,  §§  2838,  2839. 

burned  to  save  it  from  enemy,  §  2851. 

conspiracy  to  burn  or  destroy,  §  2851. 

always  presumed  the  same  though  repaired,  note,  §  2894. 

and  freight:   abandonment  and  constructive  total  loss:    apportionment,  §§ 
2917,  2918. 

arriving:  consignee's  obligation  to  obtain  permission  to  land  cargo:  freight 
earned,  §  2932. 

recovery  and  repairs  of  impracticable:  stipulation  not  to  abandon,  §  2943. 

loss  or  retardation  of  voyage,  §  3015. 

disabled:    transshipment,  §  3016. 

sale  and  purchase  of:  waiver  of  abandonment,  §  3017. 

purchase  of:   waiver  of  abandonment,  §  3017. 
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expense  of  raising  and  taking  to  port  of  repairs:  fifty  per  cent  rule,  §  307b. 

new  or  old:  one-third  new,  §§  3081,  3085,  308t>. 

on  first  voyage:   one-third  new,  §  3085. 

sold  to  satisfy  bottomry:  repairs:  adjustment,  §  3095. 

custody  of,  during  repairs;    allowance  in  estimation  of  constructive  total 

loss*  §  3102. 
age,  unsoundness,  decay  of:  one-third  new:  fifty  per  cent  rule,  §  3104. 
sale  of:  repairs,  etc.,  §§  3120-3136. 
repairs  to:   arbitration  and  award:   defense,  §  3252. 
proofs  of  loss,  §  3279. 
refloated:   general   average,   §   3424. 

bulwarks  of:  damage  to  from  cutting  away  masts:  general  average,  §  3441. 
in  distress:  jettison  to  take  on  passengers  and  crew  of,  §  3441. 
unseaworthy:   liable  for  jettisoned  goods,  §  3441.  •    • 

scuttled:    general  average,   §   3442. 
does  not   establish   claim  to  general   average  upon   proof   of   bare   fact   of 

stranding,  §  3443. 
stranded  voluntarilv   when   insurers   of   cargo   liable   for   general   average, 

note,  §  3443. 
only  insured  by  owner  of  ship,  cargo  and  freight:   damages,  §  3454. 
totally  lost:  open  policy:  damages.  §  3454. 
measure  of  damages  or  recovery.  §  3454,  subd.    (b). 
impressed  into  naval  service:  subrogation  against  government,  §  3582. 
insurable  interest  in :   evidence,  §  3762. 

includes  what:  Marine  Ins.  Act,  Appdx.  C,  Sched.  I.  sec.  15. 
missing  ship:  Avhen  actual  total  loss  may  be  presumed,  Appdx.  C,  sec.  58. 
partial  loss  of:  measure  of  indemnity,  Appdx.  C,  sec.  69. 
damage  or  loss  to.     See  Risks  and  Losses. 

See   Abandonment;    Adjustment   and   Damages;    Attachment,    etc.;    Cartel 
Ship;    Description,   etc.;    Iron   Ships;    Mortgagee;    Mortgagor;    Repairs; 
Risk:   Ships:   St*el  Ships. 
SHIPMENTS  from  various  points  covered  by  certificate:  open  policy,  §  50. 
entries  on  blank-book  attached  to  policy  valid,  §  65. 
to  be  subsequently  declared:  risk  attaches  in  order  of  shipment:  usage  to 

correct  declaration,   §   1576. 
by  indorsements:  goods  to  be  declared  and  valued,  §  1736. 
to  be  subsequently  approved  and  indorsed:   on  marine  policy:   distinction: 

waiver,   §  2730. 
losses  on  prior   sa.les   or:    renewal  of  credit  aLiarantv  bond,   §   2786,  subd. 
(h). 
SHIP  OR  SHIPS.     See  Description  of  Propertv. 
SHIPOWNERS— clubs  in  England,  §  v. 

recovery  from  of  damages:  right  of  reinsurer  to  subrogation,  §  136c. 
insurable  interest  in  sliip  and  cargo,  §  1004. 
insurable  interest  in  special  cargo :   lien,  §  1005. 
insurable  interest  in  freight.  §g  1008,  1010. 
charterer's  insurable  interest:   separate  risks.  §  1013. 
no  claim  on  owners  of  cargo  for  freight  earned,  §  1617. 
description  of  insurable  interest,  §  1692. 
interest  in  freight:   designation  of,  §  1723. 

liability  for  master's  contracts:  German  code,  art.  452,  §  2733. 
pro  hac  vice:   barratry,  §  2744. 
acts:  barratrv,  §  2744. 
liability,  §  2815. 

protective  associations:    losses  liy  negligence,  §  2849. 
abandonment  of  part  interest.   S  2!)02. 
own   insurer  for  uninsured   interest.   §   21)05. 
liability  to  of  insurer  of  cargo  for  freight  money,  §  2920. 
lien  on  cargo  for  freiglit,  §  2920. 

Toluntary  surrender  of  cargo  without  freight  paid,  §  2922. 
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ropairinji  ship  and  retaining  control,  §  3044. 

obliiiation  to  ri'i)air  and  send  on  cargo,  J?   ',iOi)0. 

consultation  with,  li_v  niantcr:   raising;  nioney  for  repairs,  §  3095. 

charj;cabh« 'with  salvage  exj)enscs  due  salvors:   repairs,  §  3096. 

not  entitled  to  contribution:   repairs,  §  3104. 

commissions  and  disbursements  by,  for  repairs,  §  3109. 

inability  to  communicate  with:   sale  of  sliip:   abandonment,  §  3118. 

obli,iiation  to  provide  funds  at  porta  of  destination,  i^  311S. 

delay  of  master  in  communicating  with  may  be  prejudicial,  §§  3118,  3119. 

pledge  of  his  credit  for  necessaries,  repairs,  etc.,  S  3119. 

communication  witli  by  nuister:   bottomry,  note,  §  3119. 

obligation   to  ctunniunicate  with:    sale,  §  3133. 

•liability  for  expense  of  curing  sailors,  S  3442. 

liability  to  contribution,  §  3443. 

action  against  by  insurers  who  have  paid  agents  making  advances,  §  3490. 

loss  hy  tlieft:   subrogation,  §  3538. 

effect  of   failure   to  effect   war   risk    insurance   of   the   master,   oflicers   and 
crew,  Appdx.  A. 

notice  of.  under  War  Risk  Insurance  Statutes,  Appdx.  A. 
See  Freight:   Owner:   Part  Owner  Ship. 
SHIPtnVXER'S  CLUBS  in  England,  §  v. 
SHIPPER — receiving  cargo  at  intermediate  port:   loss  of  freight,  §  1617. 

cargo  cannot  be  abandoned  to  free  of  freight,  §  2922. 

agreement  with  carrier  for  benefit  of  insurance:  subrogation,  §§  3546-3555. 
SHIPPING  ARTICLES — failure  to  have:   when  insurance  not  void,  §  2542. 
SHIPPING  ASSOCIATION  OR  CLUB— right  of  action  of  members,  §  178. 

termination  of  risk:   nonpayment  of  contriliution,  §  1554. 

improper  navigation  of  ship:   loss  by,  §  2785. 

shipping  club:    who  are  parties  defendant,   §   3647. 

See  Clubs. 
SHIPPING  GOODS  IN  SEPARATE  PACKAGES,  ETC.— marine  risk:  separate 

valuation,  S§  2705-2709. 
SHIP'S  general  agent  has  no  insurable  interest  in  advances,  §  598. 

husband:   authority  of,  §  618. 

furniture,  etc.,  temporarily  landed :   continuance  of  risk,  §  1535. 

furniture,  rigging,  tackle,  etc. :  continuance  of  risk  on,  §  1535. 

rating:   description,   §   1767. 

previous   condition:    concealment,   §    1828. 

papers:   concealment,  §  1832. 

papers:    use   of   certain   documents   enjoined   by  arbitrary    ordinance:    con- 
cealment,  §  1832. 

sailing:  representation,  §  1924. 

safety :  warranty,  §  2089. 

papers:   national  character,  §  2142. 

boat  carpenter :' seawortliiness,  §  2161. 

jjapers:    deviation  arising  from  use  of  false  papers,  §  2389. 

register  not  obtained  in  conformity  witii  law:  insurance  not  void,  §  2542. 

manifest:  goods  not  mentioned  in:   insurance  not  void,  §  2542. 

negligence:   unloading   cargo,   §  2673. 

furniture,  etc. :  sale  or  disposal  of  by  master :  barratry,  §  2742. 

liability:   jettison:  fifty  per  cent  rule,  §  3101. 

value:  depreciation  in,  when  added  to  cost  of  repairs,  §  3103. 

supplies,  necessaries,  etc.:   pledge  of  owner's  credit,  5!  3119. 

jettison,  §  3419. 

engines,  machinery  and  boilers:   driving  ship  on  ground  or  refloating:  gen- 
eral average,  §  3424. 

stanchions  or  bulkheads  cut  away:   general  average,  §  3441. 

value:   general  average   adjustment,   §   3453. 

register:   evidence,  §  3762. 

papers:   evidence,  §  3825. 

See  Ship;   Ship's  Register. 
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SHIP'S  PAPERS — order  of  production  on  oath:    marine   reinsurance,  §   136. 
SHIP'S  REGISTER  as  evidencing  carrying  capacity,   i?   2066. 

obtained  withovit  conforming  to  United  States  laws:   insurance  not  avoided, 
§   2.142. 
SHORT   INTEREST — proportionate  return  of  premium,  §   1411. 

several  policies  on  ditfercnt  risks  cannot  be  considered,   §   1419. 
SICK  REXEl'TT  ASSOCIATIONS,  industrial,  statutes,  note,  §  7b. 

are   insurance  companies,   §   346d. 
SICK  BENEFIT  FUND — distinct  from  death  fund,  note,  §   1288. 
SICKNESS — pending   acceptance,   §    53c. 

agreement  completed  before:  delivery  of  policy  or  certificate,  §  103. 

or  disability:  benefits  payable  in  case  of:   insanity  of  member,  §  867. 

payment  of  overdue  premium  after,  §  1117. 

or  sudden  calamity  preventing  payment  assessment,  §  1276. 

as  excuse  for  nonpayment  premium,  assessment,  etc.,  §  1350. 

and  disease :  concealment,  §  1849. 

warranty  as  to  past,  §§  1848,  1849,  1972. 

failure  to  disclose  a  slight,  §§  1848,  1849,  1972. 

previous  sickness  or  disease,  §  2009. 

preventing  return  within  prescribed  limits  of  travel,  §  2235. 

depletion  of  crew  by:   deviation,  §  2390. 

notice  of,  §  3333a.  ' 

See  Health:  Loss. 
SIGNATURE,  of  obligor  to  fidelity  bond:   employee  not  obligor's  agent  to  bind 
latter  by  waiver  of  signature.  §  416a. 

of  applicant  at  beginning  of  examination  papers  by  medical  examiner,  §  474b. 
SIGNATURE  OF  WIFE  to  assignment,  procured  by"  fraud,  §  2335. 
SIGNING  when  omission  to  sign  does  not  invalidate,  §  34. 

assurer  may  be  estopped  to  set  up  want  of  proposal,  §  54a. 

mutual  benefit  societies,  §  53b. 

completion  of  contract:   mutual  benefit  societies  or  orders,  etc.,  §  53c. 

and  countersigning  sometimes  dispensed  with,   §   177. 

policy,  §  178. 

by  underwriters:   marine,  §   178. 

by  employee:  fidelity  bond:  agency:  waiver,  §  178a. 

printed  signature  is  sufficient  to  satisfy  the  statute  o'f  frauds,  §  180b. 

policy  by -agent,  §§  528,  529,  532. 

signa'ture  of  insurer:   ilarine  Insurance  Act,  Appdx.  C,  sec.  24. 

See  Policy. 
SILENCE — waiver  of  magistrate's  certificate,  §  3283. 

waiver  of  breach  of  condition:  proofs  of  loss,  §  3370. 

waiver  of  proofs  of  loss.  §§  3361,  3367,  3368. 
SIMULTANEOUS  INSURANCE — concurrent  insurance,  §§  2480,  2481. 
SIMULTANEOUS  POLICIES— different  dates,  note,  §  2497. 
"SINGLE  PREMIUM" — what  constitutes  "indebtedness"  under  statute,  §  1191. 
SINKING  OF  SHIP  consequent  upon  collision:   proximate  cause,  §  2833. 
SISTER— beneficiary,   note,   §   882. 

SISTER  AND  BROTHER — life:   insurable   interest,   §   1068. 
SISTERS,  brothers  and  sisters:   beneficiaries,  §  765a. 
SKILL- — degree  of  required  from  agents,  §  674. 

want  of  ordinary:   navigating  vessel,  §  2672. 

"necessary  and  proper  on  such  voyage  in  such  navigation,"  §  2672. 

degree  of:  towing  vessel:  collision,  note,  §  2751. 
SLANDER,  and  libel  of  agent  or  insurer,  i;  683b. 
'SLAVES— live  stock,  t;  2791. 
SLAVE   TRADING — evidence   of   criminal    intent  to   so   employ  vessel,   note,   § 

25.58. 
SLEEPING   IN   STORE— continuing  warranty,   §   2112. 
SLIP — initialed:   may  be  binding  contract:   custom,  §  65. 

initialed:   completion  contract,  §  66. 

marine  and  fire  risks,  §  66. 
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ndniissibilitj  of  in  evidence,  §§  CO,  J 933. 

printed  and  attaehed  lo  policy  consenting  to  other  insurance,  §  2485. 

as  part  of  policy,   §   l!)lb. 

as  evidence:   Marine  Ins.  Act,  Appdx.  C,  sec.  89. 

Sec   •'Bindinj';";    Memorandum;    Receipt. 
SMALLPOX,  assumption   liy  assured  of  risk  of:   warranty,  §  2815a. 
SMOKE — damaging  property:   fire,  §  2779. 
SM(.)K1X0  oil  premises:   continuing  warritiity,  §  2090. 

upon  premises:  condition  as  to,  t;  2215. 
S^IUOGLED  goods:  vessel  detained:   insurer's  liability,  §  2682. 
SMUGGLING  goods  on  vessel:    insurance  not  void,  §  2542. 

continuously:    barratry,    S   2742. 
SOCIETY — incorporated  societies:  unreasonable  by-laws.  ^S  368,  369. 

not  bound  bv  secret  agreements  of  member  with  children  as  beneficiaries, 
§  862. 

cannot  ratify  and  make  valid  invalid  contracts,  note,  §  1288. 

not  obligated   to   pay   illegal   claim   though   assessments   paid   therefor,    § 
1288,  and  note. 

See  Religious  Societj'  and  Benefit  Society. 

collecting   societies   and    industrial    insurance    act   of    England,   §    viia. 
See  Cattle  Insurance  Societies;    Fraternal  Societies;   Friendly  Societies. 
"SOLD  BUT  NOT  DELIVERED"— description,  §  1729. 
"SOLD  OR  LAID  I'P"' — stipulation  as  to  return  of  premium,  §  1424. 
SOLICITING  AGENT— power  to  make  oral  contract,  §  525. 

See  Agent. 
SOLVENCY  of  insurer,  §  112. 

of  underwriters:   guaranty  of:   del  credere  agent,  §  622. 

of  insurer:  insurable  interest  in,  §  942. 

premiums  paid  during,  out  of  partnership  funds,  §  1151. 
SON  as  beneficiary,  §  795. 

insurable  interest,  §  1063. 

no  insurable  interest  by  reason  of  moral  obligations  to  pay  parents'  funeral 
expenses,  §  1063a. 

insurable  interest  in  father's  property,  §   1065, 
SON-IN-LAW — insurable  interest:   life,  §  1066.    • 
SOOT  from  lamp:   fire  loss,  §  2779. 

in  chimney:    ignition  of:    fire,   §  2779. 
"SOLT^D  BODY"— construction :  statements  as  to,  §  2004. 
'■SOUND  HEALTH"— construction:   statements  as  to,  §  2004.  • 
SOURCES  AND  ORIGIN  OF  INSURANCES:  sources  of  insurance,  §  i. 

origin  of  insurance  generally,  §  ii. 

origin  of  marine  insurance,  §  iii. 

adoption  of  marine  insurance  in  modern  time,  §  iv. 

origin  of  the  mutual  insurance  system,  §  v. 

origin  of  fire  insurance,  §  vi. 

origin  of  life  insurance,  §  vii. 

origin  of  accident  insurance,  §  viii. 

origin   of   guarantv,   fidelity   auaranty,   real   estate   title,   etc.,   insurances, 
§  ix. 

origin  of  other  insurances,  §  x. 
SOVEREIGN  LODGE — appeal  to  not  taken:   injiinction  of  assessment  refused, 

§  1311. 
SPARS  cutting  away  remains  of:  general  average,  §  3422. 

driving  ship  on  ground  or  refloating:  general  average,  §  3424. 

repairs:  one-third  new,  §  3429. 

cut  away:  general  average,  §  3441. 
"SPECIAL  REGULATIONS"  standard  policy:    mutual   companies   or   associa- 
tions, §  176f. 
SPECIAL  RISKS  and  losses. 

■'accident"  and  ''accidental"  defined  bv  the  courts,  etc.,  S  2863a. 
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SPECIAL  RISKS— continued. 

same  subject:   limitation  of  liability,   §  2870a. 

"in,"    "'in   or   on,"    a   "public    conveyance":    "passenger   conveyance,"    etc., 
§  28718. 

"passenger  car":    train  "used  for  passenger  service,"   §   2871b. 

"walking  on  a  public  highway":   when   includes  platform  of  railway   sta- 
tion, §  2876a.' 

accident:  riding  in  automobile,  taxicab  or  carriage  as  "public  conveyance" 
for  passenger  service:   common  carrier,   §  2876b. 

"passenger"  in  elevator,  §  2876c. 

where  death  is  not  by  disease  but  from  accident,  §  2879a. 

burning  building:   injury  to  assured,  §  288.')a. 

miscellaneous   cases   of   special   risks   and   losses   in   accident   insurance,    § 
2885b. 

loss  and  abandonment:  marine  insurance  act  of  1906  of  England,  §  2892a. 

"disbursement"  policy:   actual  or  constructive  total  loss  paid  by  insurers: 
clause  construed,   §  2937a. 

freight:  abandonment:  constructive  total  loss:   "free  from  partial  loss  and 
particular  average":   expenses  of  transshipment,   §   2942a. 
See  Accident;  Risks  and  Losses. 
SPECIAL  VERDICT,  §  3715. 
SPECIE — description,  §  1754. 

thrown  overboard  to  save  from  capture,  covered  by  general  clause,  §  2736. 
SPECIFICATIONS  and  drawings  of  architect  as  part  of  contract,  §  191. 
SPECIFIC  INSURANCE  and  subsequent  general  policy:   liability  of  insurer,  § 

2493. 
SPECIFIC  PERFORMANCE— contract  to  insure,  §  38. 

parol  contract:   industrial  life  insurance,  §  38b. 

when  not  enforceable  equity  will  not  decree  damages :  parol  contract,  §  41c. 

parol  contract  for  reinsurance  may  be  specifically  enforced,  §  41e. 

refusal  to  levy  assessment,  §  3474. 

admiralty,  §  3500. 

levy  of  assessment,  §  3516. 

renewal,  §  3516. 
SPECIFIC  POLICIES  distinguished  from  blanket  or  compotmd  policies:   float- 
ing policies,  §  157a. 

and  compound  policies:  prorating  loss,  §  3497. 
SPECULATIONS— concealment,  §  1862. 

SPIRITS  ON  BOARD  SHIP — carrying  prohibited  articles,  §  2091. 
SPIRITUOUS  BEVERAGES,  use  of,  §  2096. 
SPIRITUOUS  LIQUORS:   prohibited  articles,  §  2204. 
SPITTING  OF  BLOOD— §  2008. 
SPONTANEOUS  COMBUSTION— causing  fire,  §  2770. 

inherent  vice  of  goods,  §  2770. 

See  Combustion. 
SPRINKLER— automatic,  §  2191. 

SPRINKLER  INSURANCE— statutes  as  to,  note.  §  6. 
SPRINKLER  SYSTEM,  representations,   §  1995a. 
SPRINKLERS.     See  Automatic  Sprinklers. 
STAMP — when  required  by  statute:   whether  policy  void.  §§  66,  2525. 

shipping  club:  member  estopped  to  deny  validity  contract  unstamped,  §  178. 

unstamped  papers:    evidence,  §  2525. 
STAMP  ACTS— England,  §  33,  note.  §  177. 

sea  insurance:   "open  cover,"  note,  §  145. 

of  England:    statutes,  notes,    §§  177,   178. 
STAMP  DUTY  how  calculated:   time  policy,  §   33. 
STA:MPED  POLICY— §  178. 

evidence,  s?  3758. 
STAMPS  on  policy:  revenue  laws,  §  33. 

unstamped  instruments:  evidence,  §  33. 
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STAMPS— continued. 

reinsurance,  "oixni  cover"  policy  on  cargo  unstamped,  §  4M. 

iiisiirablo  interest  in,  s?  !KS8a. 
STAMP  TAX  on  policies:    war  revenue  act:   constitutional,  note,  §   177. 
STANCHIONS  OF  SHIP  cut  away:   general  average,  §  3441. 
STANDARD   FIRE   POLICY — is  contract  of   indemnity:    collateral   contracts: 
mortgages,  §  24a. 

statute's,  §  ',y,i,  and  note. 

parol  contracts,  §   3:5a. 

statutoiy  requirement,  §  176. 

terms  as  to  cancelation,  §  1648. 

insertion  of  cori)()rate  name,  note,  §  1689. 

what  must  be  specilically  described,  g§  1715,  1753,  1754,  1755,  1759,  1763. 

prohibited  articles,  note,  §  2204. 

limiting  time  of  suing,  note,  §  3181. 

form:   examination  under  oath,  §  3275. 

form:  notice  and  proofs  of  loss,  note,  §  3275. 

particular  account  of  loss,  §  3333. 

parties :    mortgage  clause,   §   3612. 

See  Standard  Policy. 
"STANDARD  MORTGAGEE  CLAUSE,"  risks  and  losses,  §  2794a. 
STANDARD  POLICY,  parol  contract:  renewals:  agent's  authority,  §  41a. 

parol  contract:   renewals:    equitable  estoppel,   §  41c.* 

when  open  and  not  valued,   §   158a. 

statutory  form,  §  176. 

constitutional   law:    power   of   legislature   and   of   commission:    review   by 
court:    injunction,  §   176a. 

stipulations  contra,  additions,  changes,  etc.,   §   176b, 

waiver  of  provisions,  §  176c. 

effect  as  to  valued  policy  law,  §  176d. 

mutual  companies  or  associations:  "special  regulations''  as  part  of  policy, 
§   176f. 

what  is  part  of  contract:    application,  by-laws,   etc.,  special  provisions,   § 
190a. 

riders  or  slips  as  part  of  contract,  §  191b. 

statute  providing  that  it  shall  be  part  of  every  contract,  §  194. 

waiver  of  statutory  provisions  as  to,  §  194,  subd.   (i). 

premium  note  as  part  of:  statute,  §  197a. 

rule  of  construction  as  to,  §  206a. 

construction:   where   statute  declares  policy  binding,   though  not  in  form 
prescribed,  §  206b. 

alteration  and  modification  of,  §  276a. 

statutory  provisions:  limitation  of  agent's  authority:  waiver,  §  433a. 

provision  as  to  agency  of  assured,  §  508a. 

return  of  premium,  §  1393. 

statutes:   cancelation,  notes,   §  1635. 

rule  of  construction  in  favor  of  assured,  §  222e. 

mortgage  clause:    risks  and  losses,  §  2794a. 

limitation  for  suing  clause  is  not  statute  of  limitations,   §  3181. 

distinction:    in   the   different   states   as   to   effect  of   arbitration,    etc.,   pro- 
vision, §  3236. 

See  Description ;   Parol  Contract ;    Remedy ;    Rule  in  New  York ;    Standard 
Fire   Policy;    Statutory  Policy. 
STANDING,  on  steps  or  platform  of  moving  train  or  car,  §  2622. 
STARCH  DUST  IGNITING— "explosion  and  accident":    fire,  §  2772. 
STARVATION,  effect  of  voluntary:   suicide,  §  2635b. 
STATE,  deposit  with:   illegal  transfer  l)y  insurer:   assets  a  trust  fund,  §   112b. 

regulation  of  insurance  business,   §§  327— 328b. 

what  is,  with  relation  to  foreign  companies,  note,  §  328. 

laws  exempting  certain  companies  and  societies:   what  societies  are  insur- 
ance companies.  §§  345,  346. 
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STATE — continued. 

agent  directing  local  agent  to  cancel  and  he  neglects,  former  liable,  §  673. 

treasurer:  not  party  in  garnishee  process,  §  3651. 

not  party  to  action'  §  3651. 

treasurer:    deposit   bonds:    parties  defendant,   §   3651. 

treasurer:  funds  deposited  with. 

See  Auditor:  Funds  Deposited  with  State;  Statute, 
STATE  INSURANCE  bibliography,  note,  §  viib. 
history  of,   §   viib. 

defined,  §  7d.  • 

constitutionality  of,  §  7d. 

as  "insurance,"  §   7d. 
STAIEMENIS,  as  representations  by  express  stipulation  or  implied,   §    1890. 
STATE  TREASURER — statutory  deposits  with  by  reinsured:  recovery,  §  136b. 
STATUTE  OF  FRAUDS:  agreement  to  insure,  §  39. 

parol  agreement,   §  39. 

parol  contracts,   §   39. 

agreement  for  renewal,  §§  39,  1468. 

reinsurance  not  within,  §  116. 

printed  signature  satisfies,  §  180b. 

guaranty  of  del  credere   agent  not  within,  §   622. 

agent's  acts  inducing  person  to  insure   in  insolvent  company,  not  within, 
§  07  9a. 
STATU  lE  OF  LIMITATIONS     assessments,  §   1312. 

fidelity  guaranty,  §  2766,  subd.    (z). 

when  commences  to  run:  credit  guaranty,  §  2786,  subd.   (1), 

clauses  in  policy  limiting  time  of  suing,  §  3181. 

time  limit  for  suing,   §§   3184,   3214. 

when  not  affected   by  time  limitation  for  suing,   §   3184. 

nonsuit:    new   action,   §   3205.  . 

time  limit  for   suing:    eff'ect  of   injunction,    §   3213. 

where  time  for  bringing  action  limited,   §   3224. 

contract  right  to  deduct  premium  note:   damages,  §  3456. 
STATUTES — as  to  accident  insurance,  §  x. 

accident  policies  cover   what,   §   8. 

Massachusetts,  1887 :   accident  covers  what,  §  8. 

when  accident  insurance  does  not  include  life  insurance,  note,  §  8. 

as  to  accidents  does  not  cover  insurance  against  injury  to  persons  by  auto- 
mobiles, §  9. 

affecting  accident  insurance:   jurisdiction  and  venue,  §  349oa. 

as  to  accident  or  casualty  insurance,  §  x. 

as  to  advance  premium  plan,  §  x. 

as  to  annuities,  note,  §  vii,  §  x. 

as  to-  assessment  plan,  §  x. 

construed  as  to  assessment  or  co-operative  plan:  life  insurance,  note,  §  7a. 

of  Massachusetts  as  to   right  of  life  and  casualty  companies  to  transact 
business  on  co-operative  or  assessment  plan,  §  viiia. 

assurance  companies  act  of  England,  §  iv,  §  7b. 

assurance  companies  act  1909,  note,  §  viia,  §  7b. 

English  companies  act :    registration,  note,   §   33. 

companies  act:  unregistered  association:  legal  existence  of,  note,  §  178. 

English   companies  act   1862,  §   178. 

as  to  automobile  insurance,  §  x. 

automobile  insurance,  note.   §   6. 

as  to  indemnity  upon  automobiles,  §  338b. 

incorporating  Boards  of   Fire  Underwriters,   §   via. 

as  to  insurance  against  bodily  injury  and  disease,  §  x. 

British  ships  transfer  restriction  act  1916,  note,  §  2135. 

casualty  insurance  defined,  note,  §  9. 

as  to  casualty  insurance,  §§  x,  9. 

as  to  casualty  insurance  business,  note,  §  8. 
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STATl'TKS;— coiitinuca. 

^[assachu setts:    dclining  casualty   insurance.   §  0. 

as  to  i-asualty  iusuraiu'e  on  an  assessment  or  eo-operative  plan,  note,  §  9. 
ehild  employed  in  violation  of  law,  note,  §  Dju 
limiting  amount  payable  on  eliildren's  lives,  note,  §  7b. 
■  elasses  of  insurance  included,  note,  §  8. 
Collecting  Soeieties  and  industrial   Insurance  Companies  Act  of  England, 

§  7b.   " 
as  to  co-operative  ])lan,  i?  x. 
as  to  credit  guaranty,  S  x,  note,  §  13. 
of  New  York  as  to  credit  guaranty,  note,  §  ixb. 
as  to  cyelone  insurance,  §  x. 
domestic  animals,  insurance  of,  §  x. 
England,  §§  iv,  v. 

earliest   English   on   insurance,   §§   i,  iii. 

as  to  employer's  liability  or  indemnity  insurance,  §§  x,  7d,  9a. 
English   employer's   liability   act:    compensation    acts:    national   insurance 

act,  note,  viib. 
employer's    liability:    workmen's    compensation,    is    constitutional,    note,    § 

viil)! 
employer's  liability  acts  and  railroad  relief  association,  §§  868,  868a. 
as  to  "fidelity  guarant_y,  §  x,  note,  §  13. 
of  England  *as  to  fidelity  guaranty  insurance,  §  ix. 
of  iSTcAV  York  as  to  fidelity  guaranty,  note,  §  ix. 
fidelity  insurance  defined,  note,  §  12. 
finance  act   lilOl,  of   England  as  afi'ecting  validity  of  time  policy,  Appdx. 

C,  sec.  25,  subd.  2. 
Avliat  fire  insuran-ce  covers,  note,  §  6. 
fire  prevention  bureau,  note,  §  via. 
'Florentine:   earliest  form  of  policy,  §  iv. 
fraternal   beneficiary   associations,   note,   §   7b. 
friendly  societies  of"  England,  §§  v,  7b. 
of  Genoa,   note,  §  vii. 
guaranty  insurance,   §  13. 
of  England:  guaranty  insurance,  note,  §  ix. 
classifying  guaranty  insurance,  note,  §   12. 
afTectiiig  suaranty  insurance:  jurisdiction  and  venue,  §  3495a. 
Harter'Act.  §  2l'6nc. 
as   to  health    insurance,    §   x. 

"Industrial"  and  "Prudential"  companies  defined:    powers,  note,   §   7b. 
industrial  sick  benefit  associations,  note,  §  7b. 
insurance  defined,  note,  §  2. 
joint  stock  companies,  note,  §  7b. 
lake  and  river   navigation,   note,    §    6. 
as  to  life  insurance,  §  x. 
life  insurance  defined,   §  7,  note,  §  7a. 
as  to  lightning  insurance,  note,  §   6. 
as  to  live  stock  insurance,  §  x. 
as  to  log  and  timber  insurance,  §  x. 
as  to  manufacturers'  fire  insurance  companies,  §  x. 
as  to  marine  insurance,  §§  x,  1.     Appdx.  C. 
definition   marine   insurance,   note,   §    5. 
repealed  by  Marine  Insurance  Act.     Appdx.  C,  Sched.  II. 
as  to  millers'  fire  insurance  companies,   §  x. 
monopolies  to  two  insurance  companies:    England,   §  iv. 
mutual  benefit  insurance  under  Workmen's  Compensation  Act,  note,  §  9a. 
mutual  insurance  clubs  in  England,  §  v. 
New  Y'ork — ^  x. 

New  Y'ork:    incorporation    fire    companies,    §   6. 
codes:    open  policy,   §§    156,   158. 
as  to  plate  glass   insurance,   g   x. 
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STATUTES — continued. 

code  definition :    policy,   §   145. 

policy:  England,  form  of,  §  176. 

England,  contents  sea  insurance  policy,  §  177. 

England:     registered    companies,    note,    §    33. 

codes:    reinsurance,    §g    112,    117. 

English,   reinsurance,    §    Hi. 

England  prohibiting  reinsurance,   §   112. 

See  Reinsurance. 

imposing   tax:    •'reinsurance"   iu,    §    112. 

noncompliance    with    as    to    furnishing    capital:    recovery    not    prevented 
against  reinsurer,  §  115. 

reinsurance :    Lloyds,   §   115b. 

insurable    interest:    reinsurance:    Lloyds,    §    118b. 

as  lo  reinsurance :    reinsurer's  liabiliiy,   §   128. 

codes:  representation  and  warranties  in  reinsurance,  §  128. 

standard  tire  policy :   liability  for  reinsurance  provision,  §  132. 

deposits  under,  by  reinsured  with  state  treasurer :  recovery,  §  136b. 

codes:  running  policies:  blanket  policies:  floating  policies,  §  157. 

safety  of  persons:   failure  of  assured  to  observe,  note,  §  ya. 

savings  bank  insurance  and  annuity  law  of  Massachusetts,  §  viic. 

as  to  security  guaranty  insurance,  §  x. 

stamp  acts  England,  §  33,  178,  notes,  §§  145,  177. 

United   States,   as   to    stamped   instruments,    g    33. 

stamp  tax  on  policies    (marme.   inland,  tire)  :   war  revenue  act,   constitu- 
tional, note,  §   177. 

validity  of  former  acts  requiring  stamps,  §  33. 

English  Stamp  Act:   reinsurance,  'open  cover,"  on  cargo,   unstamped:   no 
recovery,  §  4ld. 

standard  lire  policy,   §§  33,  176. 

See  Standard  Policy. 

as  to  steam  boiler  insui-ance,  §  x. 

as  to  sprinkler   insurance,   pumps,    etc:    statutes,    §   x. 

as  to  insurance  against  injury  to  sprinklers,  pumps,  etc.,  note,  §  6. 

as  to  theft  insurance,  §§  x,  note,  6. 

as  title  guaranty,  §  13. 

of   New   York   as   to   title   guaranty,   note,    §    ixa. 

as  to  town  and  co-operative  societies,  §  x. 

•unvalued  policy"  is  term  used  in  English  statute  instead  of  "open  policy," 
note,  §  156. 

valued  policy  laws,  §§  163,  1392,  3026-3029. 

codes:   valued  policy,  §   159. 

valued  policy   law:    conflicting   policy   clauses,   §   163a. 

three-fourth   value:    valued   policy    laws,    §§    163b,    163g. 
See  Valued  Policy  Laws. 

wagers:    gambling   act,   note,    §   vii. 

code:   wager  policies,   §  149. 

England,  wager  policies,   §§  149,  151. 

foreign  statute:  wager  policy:  extraterritorial  effect,  §  S94h. 
See  Wager  Policy. 

as  to  windstorm  insurance,  §  x. 

as  to  workmen's  industrial  insurance:   state  insurance   compulsory  insur- 
ance aild  workmen's  compensation,  §  7d. 

Workmen's  Compensation  Act  of  England,  notes,  §§  viii.  7d,  9a. 

Englisii  Workmen's  Compensation  Act  grants  complete  indemnity,  §  27d. 

marine  contracts  to  be  engrossed,  written,  or  printed:  policy  required,  §  31. 

tire  insurance  contract  to  be  in  writing  under  (Jeorgia  statute,  note,  §  31c. 

provisions  of  may  be  waived:  mutual  benefit  company:  ultra  vires  defense 

precluded,    §    34. 
phraseology   of,    restraining   power    to   contract,    §    36. 
making   contract   with   association   one   of   life    insurance;    medical   exam- 
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iimtion.as  I'oiKlition  precodont,  Ji  r-iSc. 
Kii^lish:   \v'j,ii\  I'llVft  of  initialed  slip,  niariiu'  and  liio  risks,  §  OG. 
iiK-aniiiL;-  nt   iii\t)ii'e  vulue:  rati'  of  oxt'liaiijio,  note,  tj  loS. 

(.•oiitiait   stii)iilation   eoiitrarv   to,    !;i;   UVA,   170,    11)4,   207,   512,    11U3.    1179, 
12:.:),  :!224.  ;!:!24. 

as  to  fonu  of  poliiy:  standard  policy,  §  176. 

delegating  jwwer  to  comniissioner :  standard  poliey,  -5  17Ga. 

standard  policy  law:  stii.nlations  contra:  additions,  ciianges,  etc.,  §  17C:j. 

as  to  discrimination   between  insurants  of  same  class,  §   177. 

jjolicy   to  contain   •'entire  contract,"   §   177, 

names  of  underwriters  on   policy,   §   178. 

England,  execution  of  policy,  g   178. 

seal  not  required  on  policy,   J;   ISO. 

application  when  part  of  contract,  §§  JS(i,   1S7,  IHO,  503. 

by-laws,  when  part  of,  §  190. 

contract   to   be   plainly  expressed   in   policy:    policy   to  contain   entire   con- 
tract: Aviiat  is  part  of  policy,  g  190b. 

prospective   or   retroactive   statutes:    repeal   or    amendment   of:    effect    on 
policy  or  contract,  g  194,  subd.    (c). 

whether  part  of  contract,  gg   194-195a. 

foreign  companies:    lesident  citizen,   §  194. 

incorporation:   policy  stipulation  contrai'y  to,  §  207. 

lex  loci,  construction,  §  '.^26. 

lex  loci,  §  231e. 

acts  of  congress:  alien  enemies,  §  299b. 

as  to  removal  of,  and  jurisdiction  of   courts  over,  alien  enemies,   §   229b 
subds.   (a)-(d). 

infants:   parties  to  contracts,  §  307a. 

foreign   corporations:    certificate   of   authority,    §    308. 

prohibiting  combinations,  etc.  as  to  rates,  etc.,  not  unconstitutional,  §  329a. 

as  to  rate  making  associations,   §  x. 

Pennsylvania,  1870:  requiring  insurer  to  be  chartered,  §  325. 

legislation   concerning   insurance   companies,    §    327. 

violated  by  mutual  benefit  society:  dissolution,  note,  §  327. 

returns  to   insurance   commissioner,   §    327. 

information   to   superintendent   of   insurance    as   to   business    and   financial 
condition,  §  327. 

dissolution  of  companies  not  unconstitutional,  note,  §§  327,  3590,  3592. 

capital  stock  of  insurance  companies,  §  327. 

examination  in  company's  aflairs',  §  327. 

reports  to  comptrollers,  §  327. 

injunction    and    winding   up    business    do   not    violate    federal   constitution, 
note,  §  327. 

requiring  company  to  give  bonds,  §  327. 

payment  of  license  tax  is  constitutional,  §  327. 

regulating  insurance  companies  valid,  §   327. 

deposit   of   security  fund,    §   327. 

taxation  of  corporate  projjerty,  §  327. 

appointment  of  receiver,  §  327. 

payment  ot  license  tax  or  fee,  §  327. 

court   may   direct;   receivers   to   continue   business,   note,    §    327. 

appointment  of  receiver  does  not  dissolve  corporation,  note,  §  327. 

injunction  and  winding  up  business,  §  327. 

dissolution  of  company,  §  327. 

prescribing  conditions  for  doing  business:   foreign  companies,  §  328. 

ousiness  of  foreign  corporation  may  be  restricted  to  particular   localities. 
§  328. 

act  superintendent  giving  certificate  to   do   business   reviewable    by   court, 
note,  §  328. 

foreign  corporations:  possesssion  of  certain  assets  required,  §  328. 
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service  of  process:  removal  of  suits  into  federal  courts,  §  328. 

requiring   foreign    company    to   possess   assets    applies   to    mutual    and    co- 
operative companies,  note,  §  328. 

service  of  process  on  foreign  companv:   wlien  repugnant  to  constitution  of 
United  States,  §  328. 

foreign  eorporaiions:  no  status  as  citizen:  cannot  object  that  tax  not  uni- 
form, note,  §  328. 

foreign  corporations:   service  of  paper  on  auditor  is  good,  note,  §  328. 

taxation   of   foreign   companies,    constitutional,    note,    §   328. 

service   process:    foreign   company:    mandamus   to   compel   removal   of   suit 
into  federal  court,  note,  §  328. 

whether    act    of    commissioner    or    superintendent    ot    insurance    granting 
certificate  judicial,  note,  §  328. 

general  act  requiring  designation  of  agent  for  service  of  papers  does  not 
applj-  to  foreign  insurance  companies:   Arkansas,  note,  §  328. 

foreign  companies:   service  on  commissioner,  note,  §  328. 

foreign    corporations :    deposit    from    the    state,    §    328. 

deposit  with   the   state:    constittitional,   note,    §    328. 

deposit  by  agent  of  foreign  company  of  copy  of  charter  applies  to  mutual 
companies,  note,  §  328. 

constitutional:    foreign   companies   doing  business,   note,    §    328. 

foreign  companies  transacting  business  may  be  reasonable  or  unreasonable, 
note,  §  328. 

do  not  prevent  transacting  business  not  in  line  of  insurance,  note    §  328. 

foreign  corporations:    annual  statement  of  financial  condition,  §  328. 

foreign  companies:   commerce,   §  328. 

foreign  corporations:  contributions  to  fire  departments  or  firemen's  benevo- 
lent funds,  §  328. 

foreign  companies  act   for   contribution   to   fire   companies   whether   consti- 
tuuional,  note,  §  328. 

foreign  corporations:   taxation,   §  328. 

foreign  corporations:    license,  tax  or  fee,  §  328. 

foreign  corporations:  wlien  taxation  is  a  revenue,  note,  §  328. 

foreign    corporations:    appointment   of    superintendent   of    insurance:    serv- 
ice of  papers,  note,  §  328. 

foreign    corporations:    appointment    of    person    on    wjiora    papers    may    be 
served  in  action,  etc.,  §  328. 

foreign  companies:   service  on  secretary  of  mutual  association,  note,  §  328. 

foreign  corporations:  revocation  of  license,  §  328. 

license   revoked   of    foreign    company   if  application  made   to   remove   suits 
into    federal    courts,    §    328. 

revocation  of  license  to  foreign  company  is  ministerial  act,  note,  §  328. 

supervision   of  foreign  corporation,   §   328. 

prerequisite  acts  of  agents  for  foreign  companies  to  making  contracts,  §  328. 

retaliatory  and  anti-compact  laws:   whether  constitutional,  §  329. 

retaliatory 'and  anti-compact  laws,  §  329. 

foreign  companies  "doing  business,"  etc.,   §  330. 

non-compliance  with  by  foreign  companv:    estoppel  by  to  avoid   contract 
§  331. 

defining   mtitual   companies,   note.   §    340. 

state  or  United  States:    by-laws  must  not  be  contrary  to,  §  373. 

appointment  of  agents,  §  391. 

confining   business    of,   agent   or   broker   to   certain   class,   unconstitutional 
§  391a. 

■'directors"  includes  trustees,  etc.,  note,  §  404. 

agent  foreign  company:   adjuster,  when  not  such  agent,  §  416. 

application  not  void  by  reason  of  erroi-.  mistakes,  etc.:   agents,  §  472. 

that   agent    is   company's    agent:    control    policy    stipulations,    §    512. 

that   soliciting  agent   is   company's   agent    are  'constitutional,    §    512. 

soliciting   agent,  company.'s  agent,   §   512. 
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that  agent,  is  insurer's  at,'ont:  stipulations  (>oiiUi(ling  with  statutes,  §  512b. 

Knghiml.  insertion  of  name  of  party,  note,  S  (il'.t,  note,  J;  JtiSt). 

statutory    limitaiions   of    expenses    not    retroactive :    agents:    commissions, 

etc.:  police  power:  constitutional  law,  §  6971. 
agent   foreign   company:    attorney,  S   702. 

foreign  companies:    agent:    service  of   papers  or  process,   5i   703. 
action  against  agent   of  toreign  company   acting  without  license,   §   713. 
agent's  rights  acting  lor  foreign  company,  §  714. 
indictment  of  agent  for  paying  rebate,  §  715. 
discrimination   as  to   rates  of  premium,   §§   715,   1091. 
rebate:    indictment  of   agent   for   paying,   §   715. 

incorporation:  restrictions  as  to  designation  of  beneficiaries,  §§  728,  729. 
or  charter:  which  controls:  designation  of  beneficiary,  §  728a. 
incorporation  providins  that  beneliciary  must  have  insurable  interest,  note, 

§  729. 
disposition  of  policy  on  husband's  life:   beneficiary,  §  734. 
policy  by  wife  on  husband's  life:  transfer  by  executor,  §  734. 
litiht  to  change  beneficiaries:  co-operative  life  societies,  §  742,  note. 
relative  to  designation  of  beneficiary,  §  755. 
relative  to  change  of  beneficiary,   §   756. 
"wife"  or  "widow"  as  beneficiary:  effect  of  divorce,  §  817a. 
forbidding  married  woman  becoming  surety:  act  of  herself  and  husband  in 

assigning  policy,   §  844. 
insurance  in  joint  tenancy:    analogy  to  devises,   §  874. 
limiting  beneficiaries:  certain  classes,  §  878. 
protecting  wife  and  children:    creditors,  §  879. 
exempting  from  creditor's   claims:    when   unconstitutional,    §   880. 
where  amount  exempted  from  creditors'  claims  is  unreasonable,  §  880. 
insurance  husband's   life:    does  not  vest  right  to  money   in   wife:   benefit 

society,  §  881. 
application  of:  mutual  societies,  note,  §  882. 
rights  of  children:   declaration  of  new  trust:   new  designation  beneficiary, 

°§  882. 
liability   railroad  corporations   for   fires,   note,   §   898. 
suspension  of  insurance  by  change  of  interest,  note,  §  904. 
forfeiture  unde;-  to  government:    time  when  interest  devested,  §  904. 
valued  policy  laws,  instirer  must  ascertain  insurable  interest  in  property, 

§  906. 
notice  of  assignment  not  necessary  to  preserve  validity  of  life  policy,  note, 

§  914. 
wagers,  §  914. 
marrica  woman's  property  act:  husband's  insurable  interest  in  life  of  wife, 

§  1051a. 
wife's    insurable   interest    in   husband's   life,    §    1054. 
validating  statute:  collecting  society:  mourning  or  funeral  expenses:  insur- 

al)le  interest  of  son,  §  1063a. 
parents'  insurable  interest  in  cliild's  separate  property,  §  lOGoa. 
undertaker's   insurable   interest    in   life   of   member   of    burial   association, 

§  1072b. 
rebate  of  premium,  §  1091. 
rebate  of  premium  constitutional,  §   1092. 

discrimination  as  to  rates  of  premium:   con.stitutional,  §  1092. 
nonforfeiture   subsequently   enacted:    premiums,    §    1105. 
premiums:    days   of  grace,   §   1109b. 

nonforfeiture:  "whether  provisions  can  be  waived,   §   1179. 
nonforfeiture:   apply  to  foreign  companies,  §  117D. 
nonforfeiture:    not    retroactive,    §    1179. 
nonforfeiture,  §  1179. 

nonforfeiture:   repeal  of  cannot  affect  contracts  made,  §  1179. 
nonforfeiture:  constitutional,  §  ]179a. 
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New  York:    as  to  paid-up   policy,   §   1184. 

deducting  '"indebtedness"  from  net  value:   single  premium,  §  1191. 

nonforfeiture:   how  far  incorporated  in  endowment  policy,  note,  §  1193. 

nonforfeiture   and  temporary   insurance:    endowment  policy,   note,    §   1193. 

nonforfeiture:    endowment   policy,    g    1193. 

agreement  contrary  to:    liability  to  assessments.   §  1255.     See  p.   3913. 

permitting  receiver  to  cancel  and  discharge  contract,  note,  §  1273. 

may  provide  that  assessment  prima  facie  proves  its  regularity,  §  1273. 

reinstatement  after  act  goes   into  effect  does  not  bring  certificate  within 

provisions,    §    1276. 
tender  of  assessments,  §   1280. 

providing  for  death  fund:  discretion  of  society  as  to  use  of  same,  §  128S. 
when   assessment   legitimate   under,   note.    §    1290. 
assessment   to   pay   unearned    premium,    §    1301. 
requiring    notice,    premiums,    assessments,    etc. :     stipulation    contrary    to, 

§   1324. 
notice  as  to  premiums,  assessments,  etc.,  constitutionality  of,  §  1324. 
New  Yorl;:  as  to  notice  as  to  premiums,  assessments,  etc.,  applies  to  what 

class  policies,   §   1326. 
of   Xew    York    as   to   notice,   as   to    premiums:    interest   premiums,    instal- 
ments, etc..  due  on  policy,  note,  §  1326. 
notice  as  to  premiums,  assessments,  etc.:  sufficiency  of  notice,  §  1329. 
return  of  unearned  premiums,   §   1392. 
company    unauthorized:    return    of    premium,    §    1402. 
rendering  prior  contract  illegal — both  parties  discharged,   §  1405. 
return  of  premium  where  insurance  without  consent  of  insured,  §  1410c. 
over-insurance  by  several  insurers:   whether  premium  returnable,  pro  rata 

contribution,    §    1415. 
compliance  with  as   to  organization:   attachment  risk,   §  1452. 
England,  limiting  duration  of  risk,  time  policy,  note,  §  1489. 
code  as  to  attachment  of  freight,  note,   §   1612. 
proportionate  return  of  premium,   §   1635. 
rescission  or  cancellation,  §  1635. 
as   to  cancelation   at   recjuest   includes   mortgagee,   his   consent   necessary, 

§  1635a. 
that  contract  be  in  writing  as  affecting  agreement  to  cancel,  §  1638. 
cancelation  by  receiver:  issue  of  certiticates  of  indebtedness,  §  1645. 
England,  form  of  marine  policy,  note,  §  1689. 
standard  jDolicy:  name  of  corporation,  note,  §  1689. 
definition  concealment,  note,  §  1786. 

obligation  to  communicate  material  facts :   concealment,  note,  §  1786. 
rescission    of   contract    in    case    of    concealment,    note,    §    1789, 
materiality  of  fact,  how  determined:  concealment,  note,  §  1793. 
what  need  not  be   communicated:    concealment,   note,   §   1796. 
presumed  knowledge  of  prior  loss:   concealment,  note,  §  1802. 
presumed    knowledge    of    underwriter,    note,    §    1808. 
what   need    not    be    communicated    to    insurer,    §    1809. 
disclosure  of  nattire  and  amount  of  interest,  note,  §   1821. 
disclosure   of  facts  which   prove  existence  of  risk   excluded  by   warranty 

note,  §  1824. 
waiver  of  disclosure  of  information  of  material  facts,  note,  §  1824. 
concealment  of  facts  which  would  falsifj-  a  warrranty,  note,  §  1825. 
excepted   risks,   disclosure,  note,    §    1831. 
concealment  and  misrepresentations,  note,   §  1844. 
falsity    of    representation    as    ground    for    rescission,    note,    §    1894. 
eventual    falsity   of   representation,   note,    j;    1904. 

information  of  one's  own  judgn'cnt  need  not  be  disclosed,  note.  §  1904. 
information  from  others  as  ground  of  representation,  note,  §   1908. 
I'epresentations  under,  §  1916. 
as  to  representations,  etc.,  §  1916. 
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as  to   ropresontations,   or  wai  ranlios.   valid,   §   ItHC,   subd.    (a). 

as  to  roitrosi'iitatiniis.  cic,   stipulations  contra  in  policy  or   in   matter   of 

waiver   of   statutory    provisions,   5;    liUti,   subd.    (f). 
entire   or   sovcratdc    contract,    S    1931,    snhd.    (d). 
England   making  slip   admissible   in   evidence,    S    1!):};5. 
representation   altered   or   withdrawn,   note,    t;    193:?. 
const itntionality  of.     See  tiie  several  subjects  under  this  heading, 
construction:    representation,   note,    §    1034. 

representations  apply  to  nmdilication  of  contract,  note,  §  1935. 
defining  warranty,  note.  S   li)44. 
time  to  which  warranty   i  elates,  note,   §   11)44. 
warranty  of  intention,  ;^   1948. 

breach   of   warranty    relates   to   time    it   occurs,   note,    §    1954. 
reiiuiring  copy  of  application  or  by-laws  to  be  annexed:  warranties,  §  1958. 
making  prior  warranty  illegal,  §  1972. 
enacted  subsequent  to  valid  warranty,  effect  of,  §  1972. 
effect  upon  warrantv  of  repeal  of  subsequently  enacted  statutes,  §  1972. 
as  to  age,  §  1992c.  " 

effect   of   as  to    representations   or   warranties    concerning   medical    attend- 
ance,  consulting  physician,  etc.,    §    2070. 
representation,  etc.:    fraud  and  deceit,  §   2071. 
misrepresentations   of   medical   examiner,    §    2071. 
as  to  medical  examination,  note,  §  2071. 
'■physician's    certificate,"    note,    §    2071. 

effect  of  as  to  statements  concerning  non-rejection,  etc.,  §  2075,  subd.   (i). 
marine  insurance  act  of  1900  of  England:  warranty  of  neutrality,  §  2126. 
representations    or    warranties.      See    Representations,    False    Representa- 
tions, etc. 
warranty  of  seaworthiness,  §  2155. 

seaworthiness,  note,  §  2160. 

stowing  water  on  deck:    seaworthiness,   §   2162. 
.  complement  of  men:    seaworthiness,  §  2162. 

noncompliance  with:    seaworthiness,  §  2162. 

injury    in   collision    as   evidence    of    unseaworthiness,    §    2162a. 

England,  employment  of  pilot,   §  2168. 

continuing  warranty  as  to  seaworthiness,  note,   §   2174,  note,   §  2175. 

delay  in  repairing  unsea worthy  ship,  note,  §  2176. 

unseaworthiness  as  to  cargo,  note,   §   2180. 

prohibited  articles,  note,  §  2204. 

recording  sale  or  mortgage  of  chattels:    recording  assignment,   §   2318. 

protection  of  wife  and  children :   creditors,  note,  §  2347. 

voyage  insured  defined,  note,  §  2366. 
'   deviation   defined,  note,   §   2369. 

deviation,  justification  of,  §  2417.  _ 

^larine   Insurance    Act   of   England:    deviation    or   delay,    §    2417. 

deviation   to  compl}-  with   warranty,   note,   §   2432. 

deviation  to  avoid  peril  not  insured  against,  note,  §  2441. 

simultaneous   insurance,    §   2480. 

contribution:    other   insurance,   note,   §   2491 

coinsurance,  note,  §  2496a. 

may  affect  validity   of  policy,   §   2306. 

^larine  Insurance  Act  of  England:   legality  of  contract,  §  2500,  subd.    (d). 

invalidity  of  rider:    war   risk  excepted,   §   2509,   subd.    (b). 

jtolicy  to  person  over  age  limit,  §  2509c. 

printing  conditions  in  policies:   constitutionality  of,  §  2514. 

requiring  losses -to  be  paid  in  full,  constitutional,  §  2515. 

insurance  of  mercantile  credits  or  accounts,  §  2516. 

may  affect  right  of  recovery  by  enlarging  assured"s  right,  §  2520. 

requiring  certain  interest  of  assured  in  subject-matter,  §  2521. 

laving   embargo:    effect   upon    valid    contract,    §    2523. 
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subsequently  enacted:   effect  upon  void  or  illegal  insurances,  §  2524. 

stamp  on  contracts,  §  2525. 

interdicting  trade :   effect  upon  trade  of  repeal,  §  2526. 

subsequently  enacted   making  risk   illegal,   §§   2527,   2528. 

embargo  act  past  after  vessel  has  sailed,  §  2528. 

that   directors  liable  for   debts:    stipulation   contra   void,    §   2531. 

against  insurance  of  lottery,  note,   §   2531. 

breacli  of  must  bfar  direct  relation  to  vovage  insured:    illegal  risk,  note, 

§  2536. 
requiring  privilege  tax  license  of  merchant :   illegal  insurance,  §  2536. 
luilawful  trade  by  reason  of  noncompliance  with,  §  2536. 
proliibiting   carrying  certain   materials  on   ship,   §   2542. 
prohibiting  act   and   imposing  penalty :    collateral  acts,   §   2542. 
prohibiting  act:  when  insurable  interest  devested:  illegal  risk,  §  2542. 
acts  of  Parliament:  violation  of:  when  insurance  not  void,  §  2542,  note, 
acts  of  Congress :  nonintercourse  law :  trade  valid  tlirough  necessity,  §  2543. 
hunting  on  Sunday:  death  in  violation  of  law,  §  2610. 
suicide  as  defense  in  connection  with,  §  2642. 
English  form  of  memorandum   clause,   §  2696. 

Marine  Insurance  Act  of  England:  particular  average,  etc.,  §  26n7a. 
"free  from  particular  average":    "average  imlcss  general":    when  the  ship 

has   stranded,   §   2697a. 
Marine  Insurance  Act:  "arrests,"  etc.,  of  kings,  etc.,  construed,  §  2737. 
acts  of  Congi-ess  as  to  securing  turpentine  on  vessels:   barratry,  §  2742. 
revised  statutes  United  States:   lights:    collision,  note,   §  2751. 
revised  statutes   United   States :    collision,   note,   §   2751. 
perils  of  the  sea,  note,   §  2797. 
boiler  explosion :  marine  risk,  §  2799. 
ship-owner's  liabilitv,   §   2815. 
Barter  Act,  §  2815.' 

Workmen's    Compensation    Act    of    England,    §    2825a. 
proximate  and  remote  cause,  §  2832b. 

Marine  Insurance  Act :  proximate  and  remote  cause,  §  2832b. 
acts  of  Congress:   conspiracy  to  burn,  etc.,  vessel  or  cargo,  §  2851. 
burning  vessel  or  cargo  is  constitutional,   §   2851. 
defining  abandonment,  §  2892. 
as  to  loss  and  abandonment,  §§  2892a,  2936. 

Marine  Insurance  Act  of  England:   loss  and  abandonment,  §  2892a. 
abandonment  of  freightage,   §   2893. 
actual  and  constructive  total   loss,   note,    §   2894. 
abandonment  equivalent  to  transfer  of  title,  note,  §  2979. 
expenses   arising   from    abandomnent,    §    2980. 
acceptance  of  abandonment,  note,  §  2995. 
Marine  Insurance  Act  of  England:   total  loss,  etc.,  §  2996a. 
"wholly    destroyed":    "totally    destroyed,"    §    3026. 
Marine  Insurance  Act  of  England:  constructive  total  loss:  unrepaired  value 

of  wreck,  §  3076a. 
one-third  new:   adjustment,  §  3081. 
master's  authority  to  borrow  money,  note,  §  3115. 
master's  right  to  hypothecate  cargo,  note,  §  3115. 
master:  duty  to  transship,  note,  S  3136. 
as   to   rebuilding,   §   3153. 

limiting  time  for  rebuilding  or  repairing,  §§  3162,  3163. 

rebuikling,  etc.,  in  reasonable  time:  increased  value  of  n§w  over  old,  §  3163. 
damages  for  neglect  to  repair  or  rebuild,  §  3163. 
as  to  neglect  to  adjust  loss  or  to  begin  to  rebuild  or  repair,  §  3163. 
when  limitation  as  to  time  of  suing  may  be  void,   §   3184. 
time  of  suing,  §  3210. 
time   limitation   for   suing,   §   3211. 

new  party   substituted   after   time   limit  for   suing,    g    3218. 
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STATUTKS— contimiod. 

limitinjT  time  of  suing:  cause  of  action  arising  in  another  state,  §  3224. 

controlling  time  for  bringing  action,  §  .■?224. 

standanl    policy   provisions:    limitation   clauses,   note,    §   3224. 

as  to  arbitration,  otc.  note.  §  3231. 

]>rovisions  of  i'outlicting  with  contractual  limitation  policies,  §  3234. 

nu'asurc  of  damages:   totally  destroyed:   arbitration  and  award,  §  3241. 

proofs  of  loss  to  agent,  §  3312. 

aftidavit  of  cause  of  loss  to  accompany  notice,   §   3314. 

garnislimciit :   notice  and  proofs  of  loss:  condition  precedent,  §  3321. 

where  stipulation  as  to  nearest  magistrate  conllicts  with,  §  3324. 

nearest  magistrate  or  notary,  §  3325. 

physician's   certificate:    privileged   communications,    §    3329. 

provisions   as   to   proof   of  loss,   §   3347. 

as  to  notice  and  proofs  of  loss,  §  3347. 

nonforfeiture  provisions:    where  death  occurs   during  period  of  temporary 

insurajice:   may  be  waived  by  insurer,  note,  §  3354. 
notice  and  proofs  of  loss,  §  3391. 
market  price:   damages,  note,  §  3452. 
value  of  cargo:  damages,  note,  §  3452. 
ship's  value   includes  what:    damages,  note,    §   3452. 
value  of   freightage:    damages,  note,   §   3452. 
profits  insured  separately:    damages,  note.   §  3452. 
partial  loss:    adjustment:    damages,   §   3452. 
premium   to  be  added,  note,   §   3452. 
Marine  Insurance  Act  of  England,   §   3453. 
refusal  to  pay  policies:  damages,  §  3454. 
prescribing  manner  of  bringing  suit,  §  3468. 
sequestration  proceedings:   refusal  to  levy  assessment,  §  3474. 
foreign   companies:    sei-vice  of  process,   §§   3497,   3498. 
exclusive  jurisdiction  of  state  courts,  §  3497. 
to  prevent  removal  into  federal  courts,  §  3497. 
agent  foreign  company:  censtitutionality  of,  §  3498. 

agreement  not  to  remove  cause  to  federal  court:  constitutionality  of,  §  3498. 
creditor's  rights:   wife  as  beneficiary,  §  3526. 
payment  of  total  loss:   subrogation,  §  3538. 
giving  railroad  insurable  interest:   subrogation,  §  3554. 
retroactive    statute:    constitutional    law;    liability    of    railroads    for    fire: 

subrogation,  §  3574a. 
foreign  companies,  failure  to  comply  with:   subrogation,  §  3578. 
bankruptcy,  etc.,   §   3590. 
receivers — §  3593. 

violated:   dissolution  in  equity,  §  3598. 
party  in  interest:  parties  to  action,  §§  3612,  3620. 
assignor  and  assignee:   who  may  sue,  §  3615. 

Marine  Insurance  Act  of  England:  right  of  assignee  to  sue,  §  3615. 
cestui  que  trust:    parties  to  action,   §   3621. 
real  party  in  interest:   parties,  §  3624. 
suit  by  husband  in  own  name  for  surrender  value,  §  3625. 
administrator  as  party  to  action.  §  3630. 
real  party  in  interest:  action,  §§  3639,  3658. 
joinder  of  parties,  §  3646. 
dissolution:  parties,  §  3653. 
trustees  as  petitioning  creditors,  §  3655, 
declaration,  complaint,  etc.,  §  3668. 

foreign   companies:    declaration,  complaint,  etc.,  §  3669. 
annexing  application:    pleading,  §  3671. 
pleading:    conditions  precedent,   §   3674,  note, 
conditions  precedent:    pleading,  §   3675. 
amendments  to  declaration,   etc.,   §   3687. 
answer,  §§  3689,  3690. 
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STATUTES — continued. 

bill  of  particulars,  §  3Gf)4. 

conclusion  of  special  traverses  with  new  matter,  §  3696, 

allegation  of  new  matter  controverted,  §  3696. 

service   of   process,    §    3705. 

annexing  copy  application,  §  3759. 

merchant  shipping  act :    register   as   evidence,   note,   §    3762. 

disqualification  as  witness,  §  3838. 

■  See  Alienation;  Constitutional  Law,  Jurisdiction;  Notice;  Premiums, 
Assessments  and  Dues ;  Parties ;  Valued  Policy  Law. 
STATUTORY  regulations:  contracts  in  writing,  §  33. 

or  charter  powers  mutual  benefit  societies :  parol  contracts,  §  34. 

provisions:    corporations:    parol  contracts,  §  35. 

form  of  marine  policy,  note,  §  176. 

statutory  requirements  as  to  size  of  type,  written  conditions,  etc.,  §  176e. 

law:   whether  part  of  contract,   §   194. 

or  charter  power  to  repeal  or  change  by-laws,  §  379. 

notice,  premiums,  assessments,  etc.,  note,  §§  1323,  1326. 

law  part  of  contract,  §  2506. 

provisions    affecting    contract    limitations,    §    3184. 

exemption  of  minors:  time  limit  for  suing,  §  3196. 
STATUTORY  COIMMISSIOXERS.  See  Commissioners. 
STATUTORY  LIABILITY.     See   Liability. 

STATUTORY  POLICY — provision  as  to  agent  and  waiver  by  failure  to  cancel: 
other  insurance,  §  556b. 

See  Standard  Policv. 
STEAM— excepted  liability:  bill  of  lading,  §  2678. 

escaping  from  steam  heat-pipe:   not  fire  loss,  §  2779. 
STEAMBOAT— deck  loads  on,  §   1726. 

machinery,  boilers,  etc.:  seaworthiness,  §  2161. 

collision,  note,  §  2751. 

furnace  fires:   damaging  interior  of  boiler,  note,  §  2796. 

navigation:    one-third  new,   §   3079. 

towage  excluded:   adjustments:  one-third  new,  §  3080. 

deck  cargo,  §  3419. 

See  Ship. 
STEAMBOAT  CLAUSE— §  2679. 
STEAM-BOILER — insurance,  statutes  as  to,  §  x. 

insurance  against  explosion :  indemnity,  note,  §  27c. 

explosion:   fire,  §  2588. 

explosion,   §§   2633,  2768,  2769. 
STEAM  CARS — entering  or  leaving  when  moving:  excepted  risk,  §  2622. 

See  Railroad. 
STEA^kl  E^'GIXE — excepted  liability  for  fire  resulting  from  use  of,  §  2598. 
STEAMERS — steam  vessels.     See  Steamboat. 
STEEL  SHIPS— one-third  new,  note,  §§  3079,  3429. 
STEPFATHER— beneficiary,   §   795a. 

insurable  iriterest:   life,  §  1066. 
STEPFATHER'S   FATHER'S   LIFE— insurable   interest,   §   1066. 
STEPS,  of  moving  train  or  car:  standing  or  riding  on,  §  2622. 
STEPSISTER— life:   insurable  interest,  §   1068. 
STEPSON— insurable  interest:   life,  §  1066. 

as   beneficiary,   §  795a. 
STIMULANTS— inquiries  as  to  use  of,  §  2096,  note. 
STIPULATION— contrary  to  statute,  §§  176,  194,  512,  2531,  3224,  3324. 

in  policy  contrary  to  statute,  §  194,  subds.    (g),    (h). 

in  policy  contrary  to  act  of  incorporation,  §  207. 

valid   suspending  policy  while   premium  note  impaid,   §   2510. 

limiting  place  of  bringing  suit,  §  2.119. 

contrary  to  statute.     See  Standard  Policy. 

See  Agreement:  Conditions. 
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STOCK — t'unii^lu'il  (Icalor  liv   imMcliaiit  :    iiisuri(lil<'   iiiterost,  §  !)28. 
aoi'uunt  of:   not  oontinuiiii;   \\';(i'i  aiity.   >i    I'.tSS. 
kept   up  to   s])iH"ifUHl   aniouiif     ij   •1W<'.>. 
of  goods,  c'liaiigiiig  stock:  aliouatioii,  S  --S7. 

in  trade  or  in  nianufaeturing,  etc.     See  Description  of  Proixrty. 
Soe  Description:   conditions  ^'oi(^inf;;  Policy. 
STOCK    ASSOCIATION,    with    henetieiary   fmid   not   an    insurance    company,    § 

34Gf. 
STOCK  COMPANIES— defined,  S  32(1. 

differ  from  mutual  companies,   §   ;U0. 

relative  powers  of  agents  of,  and  of  mutual  companies,  §§  ;593,  394. 
tontine  policy:    when    l)cn<'Hciary   not    lioiind   liy   action  of  officers  in  fixing 
profits,  «?  St)4. 
SlX3CKH0LDl-;rvS.   members   mutual   companies,   jj   316. 
rights  in  insurance  company,  §  326. 

when  company  no  right  to  withhold  pi'olits:   tontine  policy,  §  864. 
insural)le   interest,   §   935. 

corporation    in    life    of:    insurable    interest,    f?    935a. 
release  in  violation   of  creditor's   rights,   §   3594. 
and  creditors'  preferred  claims:   surplus  funds,  §  3597. 
joinder   in  appeal,  §  3645 
parties  to  suit  for  dissolution,  §  3653. 
STOCK  PLAX,  when  change  from  mutual,  etc.,  to,  can  and  cannot  be  made, 

§§   350o,   350p. 
STOCKS.     See  Taxation. 

See  Bankruptc3\ 
STOLEN  GOODS.     See  Theft:   Thieves. 
STOLEN    OPv    ^MISAPPROPRIATED     FUNDS— payment    of    premium    with, 

^§  877,  1145. 
STOPPAGE  IN  TRANSITU  does  not  rescind  sale,  §  904. 
STORACtE.  goods  on,  mav  be  insured  while  awaiting  shipment,  §   1565. 
goods  held  on:    description,   §§   1729,   1730. 
use  and  occupation,  §§  2109,  2110. 
charges  and  expenses:   loss:   damages,  §  2767. 
charges  in  port  of  refuge:  general  average,  §  3427. 
goods:  expense  of:  damages,  §  3452. 
uf  cargo:  cost  of:   damages,  §  3452. 

See  \^arehouseman. 
STORE — sleeping  in:   continuing  warranty,  §  2112. 
STORED  PROPERTY — disclosure  of  interest,   §   2054. 

use  and  occunation:   warranty,  §§  2109,  2110. 
STOREHOUSE — use  and  occupation,  §  2109. 
STOREROOM,  "is  an  addition,"  §  1739. 
STORES  and  outfits  of  ship:   description,  §  1764. 
whaling,  etc.,  voyages:    description,  §   1778. 
for  voyage:  seaworthiness,  §§  2160,  note,  2161. 
STOPiESHIP — goods   removed  to,:    suspension  of  risk,   §  1473. 
STORING  OF  PROHIBITED   ARTICLES— §   2200. 

See  Conditions  Voiding  the  Policy. 
STORM,  insurance  against  statutes,  note,  §  6. 
STOVEPIPE — warranty   as  to   location,   §   2002. 
STOVES— warranty  as' to  use  of,  §  2002. 

use  of:  increase  of  risk,  §  2217. 
STOWAGE — on  deck:    concealment,   §   1829. 
of  goods:   implied  warranty,  §  1945. 

as  dimnage:    representations,  etc.,   §  2066.  . 

cargo :  warranty,  §  2094. 
seaworthiness,    i;    2161. 
negligence  in,  of  siiip,  5?  2673. 
of   goods:    carrier's    liability,    §    2815. 

G670 


INDEX 

STOWAC4E— conlinued. 

improper  carriers  not  liable,   §  2815. 

cargo:    port    of    refuge    expenses:    general   average,    §    3427. 
STRAINS— accident,    §    288.3. 

conseniient  upon  voluntary  act  for  pleasure  or  in  routine  duties,  §  2883. 
STEAXDED,  particular  average:  statutes,  §  2697a. 

"or  tlie  ship  be  stranded,"  §  2699. 

ship:  expenses  of  getting  off,  §  2984. 

ship:    sails,  engines,  etc.,  damaged  in  refloating:    general  average,   §   3424 

vessel  expenses  of  refloating:   general  average,  §  .342.5. 

ship:    goods  put  in   lighters:   general  average,   §  3441. 

construed:    Marine   Insurance   Act.     Appdx.   C,   Sclied.   I.   sec.   14. 
STRAXDIXG — "unless  occasioned  by,"  §  2699. 

in  memorandum,  §  2701. 

leakage,  breakage,  etc.,  excepted,  unless  occasioned  by,  §  2719. 

when  collision  with  "piers  or  stages  or  other  structures"  is  not,  §  2753. 

defined,  §  2816. 

illustrative  cases,  §  2817- 

followed  by  burning:   proximate  cause,  §  2833. 

negligence,    §   2839. 

abandonment,  §  3007. 

voluntarily  or  running  ship  on  shore:   general  average,  §  3423.. 

part  of  cargo  damaged:    general   average,   §   3442. 

to  prevent  capture:  general  average,  §  3442. 

voluntarily:  general  average,  §  3442. 

extraordinary  expenditures:  general  average:   Harter  Act,  §  3443. 

master's  error  of  judgment:  consignees  relieved  from  contribution:  general 
average,   §  3443. 

cargo  of  vessel  saved  bv :   when  freight  included  in  loss,  §  3444. 
STRAXGER— payment  of  premium  by:  liability  of,  §§  75,  1148,  1149. 

one  is.  prior  to  comjjletion  of  contract  in  society,  §  317. 

as  beneficiary,    §    729. 

beneficiary   not   liable    foi-    premiums   paid   by,    §    869. 

See  Parties. 
STRIKE  IXSURAXCE  defined,   §   13b. 

insurance  by,  not  other   insurance,   §   2471. 

contract  guaranty:  exception  of  liability,  §  2766,  subd.   (ii-7). 

excepted   liability:    contract  guaranty,    §    2766,   subd.    (ii-7). 

basis  of  indemnitv:  fixed  charges,  §  3454,  subd.  (e). 
STRUCTURES— fallen :  fire  risk,  §  2774. 
SUBAr4EXTS— agent's   authority  to   employ,   §    396. 

agent's  responsibility  for,  §  396. 

may  l>ccome  direct  agent  of  insurer  when  authorized  to  act  in  particular 
business.   §  408. 

restrictions  upon  authority  of,  §  428a. 

execution  of  policy  by,  §  446. 

ratification  of  acts  of,  §  459. 

when  notice  to  is  notice  to  principal,  note,  §  515. 

countersignature   of,    §    531. 

duty  as  to,  of  agent,  §  673. 

liability  of  agent  for  acts  of,  §  678b.  • 

lien,    §    692. 

advances  to:    lien.   §   694a. 

when  not  entitled  to  commission  or  renewal  commission.  §§  697a-697b. 

See  Lien. 
SUB.IEt'T-MATTER— necessary  to  valid  contract,  §  43. 

defined,   note,    §   43. 

propertj'  not  in  policy  covered  by  agent's  certificate.   §  65. 

expressed  in  policy,  §  177. 

construction    must   be  had   with   reference   thereto,   §    210. 
agent's  mistake  as  to:    application,   §   472. 
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SUBJECT-MATTER— continued. 

risk  may  attach  though  property  misdescribed,  §  1445. 
evidence  to  identify,  §  3803. 

See  Description, 
provisions  as  to:  Marine  Insurance  Act.     Appdx.  C..  sec.  23,  subd.  2,  sec.  26. 
SUBLESSEE'S  insurabh?  interest,   S§   ^til.   i^^il-i- 
SUBMAraXE  SOUND-SIGN ALIXG  APPARATUS,  note,  §  2uC9a. 
SUBMi:UGED  VESSEL.     Sec  Expense. 
SUBMERSION— abandonment,  S  3007. 
SUBORDINATE  LODGE— proofs  of  death  by,  §  3310. 

power   to   reject   claim   for   disability:    benefits,    §    3346. 
See  Agents;   Lodges. 
SUBORDINATE  OFFICERS  of  benefit  association  authority  as  to  application, 

^  510. 
SUBROGATION:  principles  of  applicable, to  certain  insurances,  note,  §  i. 
principles  of  not  applicable  to  life  insurance,  note,  §  i. 
is  incident  of  doctrine  of   indeirnity,  §  28. 
as  related  to  indemnity,  §  29. 
right  of  reinsurer  to,  §  IStic. 

employer's  liability  or  indemnity  insurance,  §  337e. 
agent's   authority,   §   601. 

payment  of  premiums  as  connected  with:  mortgagor,  mortgagee,  §  1156. 
of'insQrers  to  rights  of  shippers:   freight,  §  2921. 
right  of  insurer:  generally,  §  3537. 

payment  of  total  loss  on  entire  destruction  of  subject  insured  equipollent 
With    abandonment   in   giving   right    of    subrogation:    negligence:    third 
parties,  §  3538. 
insurance   on  advances:   rights   of  insurer,   §   3539. 

release  by  insured  to  third  parties:   prior  to  execution  of  insurance  con- 
tract, §  3540. 
release  to  third  parties  subsequent  to  execution  of  insurance  contract  and 

before  payment  of  loss,  §  3541. 
same  subject:   where  insurer  has  knowledge  of  pending  settlement   or   of 

settlement,  §  3541a. 
same  subject:   refusal  to  assign  insurer:   release  to  wrongdoer:   defense,  § 

3541b. 
reservation  of  right  to  indemnity  in  release  to  wrongdoers,  §  3542. 
release  by  insured  to  third  parties:  policy  stipulation,  §  3543. 
release  to  third  party  who  has  knowledge  of  payment  of  loss  by  insurer, 

§  3544. 
release  by  insured:   effect  of  upon  his  right  of  action  against  insurer,   § 

3544a. 
payment :    insurer  to  receive  what  insured  recovers : .  insured   as  trustee : 

when  insurer  equitable  assignee,  §  3544b. 
agreement  between  insured  and  carriers  for  benefit  of  insurance  to  latter 

may  be  valid,  §  3545. 
same  subject:  no  violation  of  provision  in  policy  against  sale  or  transfer 

of  interest,  §  3546. 
carriers:  rights  of  insui'ers:  where  policy  excludes  subrogation,  §  354Ca. 
abandonment:    right  to  be  subrogated  subjects   insurer  to  agreement  and 
.     equities  under  carrier's  contract,  §  3547. 

provisions  in  bill  of  lading:  carrier  to  have  benefit  of  insurance,  §  3547a. 
provisions  in  bills  of  lading:    carrier  to  have  benefit   of   insurance:    ett'ect 

where  insurer  pays  loss,  §  3548. 
right  of  insurer  against  carriers:   where  no  provisions  for  subroj;!;!  imi,   § 

3549. 
policy    providing    for    subrogation:    contract    with    carrier    limitini;    value 

of  consignment,  §  35.50. 
where  provision  in  bill  of  lading  giving  carriers  benefit  of  insurance  con- 
llicts  with  policy  provisions,  §  35.il. 

6672 


INDEX 

SUBROGATIUX— conliuued. 

stipulation  for  benefit  of  insurance  where  loss  caused  by  carrier's  negli- 
gence, ^  3552. 

stipulation  in  bill  of  lading  that  carriers  shall  have  benefit  of  insurance 
aoes  not  compel  owner  to  insure,  §  3553. 

where    no    stipulation    for    subrogation    of    carrier,    §    3554. 

where  owner  has  insurance  but  retuses  carrier  the  benefit  thereof,  §  3555. 

wheiuer  money  advanced  is  loan  and  repayable,  or  a  payment  by  insurer; 
receipt :    subrogation,   §   3555a. 

insurer  to  rights  of  mortgagee :  policy  to  mortgagor :  ""loss  payable  to" 
mortgagee,   §   355ti. 

same  subject:  policy  void  as  to  mortgagor  valid  as  to  mortgagee:  stipula- 
tion for  subrogation,  §  3557. 

same  subject :  acquisition  of  legal  title  by  mortgagee,  §  3557a. 

same  subject:  refusal  of  mortgagee  to  assign  to  insurer,  §  3557b. 

same  subject:  rights  of  assignee:  purchaser  of  equity  of  redemption,  § 
3557c. 

same  subject :  where  deficiency  due  on  debt  after  foreclosure  sale  exceeds 
amount  of  insurance,  §  3558. 

sale  by  owner,  subject  to  trust  deed:  vendor's  lien  renewed:  insurer's  right 
of   subrogation,   §    3558a. 

insurance  by  mortgagee  where  mortgagor  pays  or  under  provision  of  mort- 
gage may  be  chargeable  with  premiums,  §§  3559,  35tiU. 

policy  payable  to  trustees :  agreement  to  subrogate  insurer,  §  3561. 

policy  to  sureties:   subrogation  of  debtor  on  payment  of  debt,  §  3562. 

right  of  insurer  to  subrogation  where  no  provision  therefor  in  policy 
issued  to  mortgagee  and  nothing  inconsistent  therewith:  contract  be- 
tween mortgagor  and  mortgagee,  §  3563. 

same  subject:  Massachusetts  decisions — contrary  view,  §  3564. 

rights  of  one  of  several  insurers :  settlements  by  mortgagee  with  other 
insurers,   §   3564a. 

same  subject:    effect  of  contribution  clause,   §   3564b. 

effect  upon  insurer's  right  to  subrogation  where  mortgage  debt  exceeds 
amount  of   loss,    §    3565. 

■where  mortgagor  entitled  to  subrogation  against  insurer,  §  3566. 

policy  to  mortgagor :   mortgagee  has  no  right  of  subrogation,  §  3567. 

foreclosure:   suosequent  loss:   sale  under  foreclosure  and  deficiency,  §  3568. 

subrogation  of  insurer  to   rights  of  creditors   of   assured,    §    3568a. 

jjolicv  pavable  to  lienholder :  when  insurer  not  entitled  to  subrogation, 
§   3568b. 

judicial  bond:  joint  or  severable  liability:  surety's  right  of  subrogation, 
§    3568c. 

right  of  insurer,  vendor,  and  vendee — where  sale  is  incomplete — executory 
contract :    contract  of  sale,   §   3569. 

vendor  and  vendee — goods  at  seller's  risk,  §  3570. 

repairs :  insurer's  right,  §  3571. 

right  of  insurer  to  subrogation  to  contract  rights  of  insured  with  third 
parties,  §  3572. 

insurer's  right  of  subrogation:  illegal  contract  with  city  to  furnish  water 
supply,  §  3572a. 

insurance  by  lessor:  rights  to  proceeds,  §  3573. 

insurance  Ijy  lessee:   liability  of  le.-sor:   subrogation:  defense,  §  3573a. 

loss  by  negligence :  wrongdoer :  carrier :  rights  of  subrogation :  fire  and 
marine  insurance,  §  3574. 

same  subject:  liability  of  railroads  for  fires,  etc.,  subrogation  of  railroad  or 
insurer:   constitutional  law:   letroactive  statute,  §  3574a. 

same  subject:   marine  insurance:   collision,  §  3575. 

effect  of  part  payment  by  insurer:    negligence  of  third  person,  §   3575a. 

collision  between  vessels  owned  by  same  person:   insurer's  riglits,  §  3576. 

company  guaranteeing  honesty  ot  employee:  right  to  subrogation,  §  3577. 

fidelity  guaranty:    right  to  subrogation,   §   3577. 
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foreign  company:    failurs   to   comply   witli    statutory   requirements:    right 

to  !?iibrogation   against  wrongdoer,  §  3578. 
riglit    of    subrogation    against    wrongdoer:     insurer    mcmlwr    of    unlawful 

combination:   (icfensc,   g  3578a. 
deatli  i-aused   Itv   nogli,i;i'ucc  or  wilful   act  of  another:    rights   of  insurers, 

§  357!t. 
personal  injury:   negligence,  etc.  of  another:   accident  policy  without  stip- 
ulation  for  subrogation,  g   357!)a. 
right  of  subrogation  under  employees  liability  insurance,  g  3579b. 
subrogation  of  insurer's  agent  to  Iheir  rights:  premium,  §  3580. 
rightof  subrogation  of  insurer's  agent  who  pays  premiums  under  a  mort- 
gage clause,  §  3580a. 
contract  by   bailee   to   insure   goods:    rights   of   company    insuring   owner, 

§  3581. 
theft  of  an  automobile:   insurer's  right  of  subrogation,   §   3581a. 
vessel  impressed   into  naval   service:    subrogation   of   insurer   against  gov- 
ernment, §■  3582. 
insurance  of  pretended  interest:   recovery:   real  owner  no  rights,  §  3583. 
waiver:  insurer's  riglit  of  subrogation:  adjuster,  §  3583a. 
subrogation :    form  of  remedy,  §  3583b. 
against  bonds  with  state:   agent:   receiver,  §  3593. 

riLrbt  of  insurer  to  under  Marine  Insurance  Act.     Appdx.   C,   sec.   79. 
SUBSCRIPTION  NOTE.     See  Notes,  etc. 
.srBSCTMPTION  OF  POLICY— power  of  agent  as  to,  §  528. 
SUBSEQUENT  INSURANCE— consent  of  agent  to,   §   530. 
American  clause:  return  of  premium,  §  1418. 

See  Other  or  Double  and  Over  Insurance. 
SUBSTITUTED  GOODS,  attachment:  marine  risk,  §  1570. 
SUBSTITUTED  POLICY,  lex  loci,  §  232a. 

See   Policy. 
SUBSTITUTION,   of  corrrected  policy   by  'insurer,   §   269a. 
SUBSTITUTION   OF  ANOTHER  POLICY   by  consent   of  partner   binds  firm, 

§   1657. 
SUB-TENANT'S  LESSEE,  insurance  against  loss  of  rents:  wager  policy,  §  961b. 
SUCCESSIVE    CARGOES— description,    §    1732. 
-SUCCESSIVE  GOODS,  after-acquired  property,  fire  risk,  §  1733. 
evidence,   §  3770. 

See   Merchandise. 
SUCCESSIVE  LOSSES— damages,  §  3462. 

liability  of  insurer:  marine.     Appdx.  C,  sec.  77.     See  Losses. 
SUCCESSIVE  PASSAGES,  Aovage  consisting  of:  valued  policy:  risk  on  freight, 

§  1616. 
SUCCESSIVE  PERILS.     See  Perils. 
SUCESSIVE  REMEDIES.     See  Remedies. 

SUCCESSIVE  VOYAGES  or  stages  of  voyage:  seawortliiness,  §  2171. 
"SUE  AND  LABOR."  CLAUSE:   reinsurance,  note,  §  119. 
form  of,  note,  §  2818. 
marine:  rescue  clause,  §  2818. 
removal  of  vessel  for  repairs,  etc.,  when  warranted  to  be  moored  in  safety, 

§  2177a. 
abandonment,  §  2987. 

eflfect  of  taking  possession  under,  §  2987. 
expenses  to  prevent  mortality  of  live  stock,  etc.,  §  3443. 
additional  remedy  for  salvage  claims,  §  3489. 
SUFFRAGISTS^ — window   breaking   by:    plate   glass    insurance:    "civil   commo- 
tion"' or  "rioting,"  §  2805b. 
SUICIDE— eflfect  of  warranty  against,   §  2095. 

whether  condition   upliolding  is   void,    §§   2532,   2641-2644. 
"sane  or  insane"  in  suicico  clause.  §   2635. 
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same  subject:  validity  and  nature  of  stipulation,  §  2635a. 
same  subject:    etfect   of   voluntary    starvation,    §   2635b. 
"sane  or  insane":   that  suicide  committed  deliberately  or  hastily,  immate- 
rial, §  2636. 
suicide:    "felonious  or  otherwise,   sane   or  insane,"'   §   2637. 
suicide:    while    intoxicated,    §    2638. 

suicide:    accidental   or   unintentional    self -killing,    §    2639. 
■"suicide"  or  accidental  or  unintentional  self-killing,  §  2640. 
suicide  under  clause  benefiting  third  parties  acquiring  interest  prior  there- 
to,  §   2641. 
suicide  as  defense  in  connection  with  statute,  §  2642. 
same  subject:  validitv  of  statute:  stipulation  contrary  thereto:  statute  part 

of  contract,  §  2642a. 
suicide:   option  resei'ved  to  pay  amount  of  insurance  or  refund  premiums, 

§   2643. 
stipulation   as   to   part   payment   or    incontestability    after   specified   time, 

§  2644. 
validity  of  stipulations  limiting  amount  of  recovery  or  time  within  which 

policy  void  for  suicide :   incontestability,  §  2644a. 
suicide:    incontestabilitv   after   specified    time:    substituted    policy   or    new 

policy,  §  2644b. 
stipulation    that    liability    suspended    while    insured    insane:     distinction, 

§   2644c. 
suicide:   by-law  as  part  of  contract,  §  2645. 
died  by  his  own  hand,  etc.,  §  2646. 

taking  his  own  life  by  unlawful  act :    bj'-law,   §   2640. 
adoption  of  by-law  against  suicide  after  contract  made,  §  2647. 
suicide :  policy  to  be  void  in  case  of  death  by  violation  of  law,  §  2648. 
attempt  at,  when  avoids  policy,   §  2648. 
suicide:   external,  violent  and  accidental  means,   §  2648a. 

rule  in  this  country.  §  2661. 

rule  in  United  States  courts,  §  2661,  subd.   (a). 

English  rule   and  cases,   §   2661,   subd.    (b). 

rule  in  Alabama,  §  2661,  subd.    (c). 

rule  in  Georgia,  §  2661,  subd.    (d). 

rule  in  Illinois,  §  2661,  subd.  (e). 

rule  in  Indiana,  §  2661,  subd.   (f). 

rule  in  Iowa,  §  2661,  subd.    (g). 

rule  in  Kentucky,  §  266 J,  subd.   (h). 

rule  in  Louisiana,  S  2661.  subd.   (i). 

rule  in  Maine,  §  2661,  subd.    (j). 

rule  in  Maryland,  g  2661,  subd.    (k). 

rule  in  Massachu.setts,   §  2661,   subd.    (1). 

rule  in  Michigan,  §  2661,  subd.    (ra). 

rule  in  Minnesota,  §  2661,  subd.    (n). 

rule  in  Missouri,  §  2661,  subd.    (n). 

rule  in  New  York,  §  2661.  subd.    (o). 

rule  in  Ohio,  §  2661,  subd.   (p). 

rule  in  Pennsylvania,  §  2G61.  subd.    (q), 

rule  in  Tennessee,  §  2661,  subd.    (r). 

rule  in  Texas,  §  2661,  subd.   (s). 

rule  in  Vermont,  §  2661,  subd.   (t). 
suicide:    intentional  injuries  by  assured  or  another,  §  2649. 
suicide  in  absence  of  stipulation  contra,   §   2650. 

suicide  by  insane  person  in  absence  of  stipulation  against  suicide,  §  2651. 
suicide  where  policy  obtained  with  that  intent:  fraud:   creditor,  §  2652. 
suicide  for   benefit  of  assured's  estate   or  third  person,   §   2653. 
suicide:    temporary   insanity,   §  2654. 

suicide:    temporary  insanity:    '-sane  or   insane,  voluntary  or   involuntary," 
§   2655. 
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suicide:    temporary    insanity:    "felonious    or    otherwise,    sane    or    insane," 

S  2656. 
suicide:    "self-destruction":    "in    any    form":     "disease":    "voluntary    act 

of   assured,"'    j^    'H'tfu . 

stipulation  as  to  "suicide"':  "death  by  his  own  hand,"  and  the  like,  §  2658. 

"suicide"  and  like  clauses:  rule  in  United  States  supreme  court,  §  2659. 

same:   English  rule,  §  2660. 

same:    rule  in  this  country,  §  2661. 

whetiier  suicide  question  for  court  or  jury,  J;  2601a. 

waiver  of  defense  of  suicide,   §  2661b. 

delirium  caused  l)y  tetanus:   proximate  cause,  §  2833. 

presumption,    >5g   2865,   3773 

statement  in  ])roofs  that  death  caused  by  not  conclusive,  §  3319. 

burden  of  proof,  *^  3319. 

evidence  of,  §  3774. 

evidence  of  fraudulent  intent,  §  3783. 

burden  of  proof:  evidence  as  to,  §  3796a. 

See  Excepted  Risks  and  Losses. 
SUICIDE  AND  LIKE  CLAUSES— opinions  of  text-writers,  note,  §  2661. 

rule  in  United  States  courts,  note,  §  2661. 

rule  in  Alabama,  note,  §  2661. 

rule   in   Georgia,   note,   §   2661. 

rule  in  Illinois,  note,  §  2661. 

rule  in  Indiana,  note,  §  2661. 

rule  in  Iowa,  note,  §  2661. 

rule  in  Kentucky,  note,  2661. 

rule  in  Louisiana,  note,  §  2661. 

rule  in  Maine,  note.  §  2661. 

rule  in  Maryland,  note,  §  2661. 

rule  in  ]\lasi^acliusetts,  note,  §  2661.  •    , 

rule  in  ^Michigan,  note,  §  2661. 

rule  in  Minnesota,  note,  s?  2661. 

rule  in  Missouri  case,  note,   §  2661. 

rule  in  New  York,  note,  g  2661. 

rule  in  Ohio,  note,  §  2661. 

rule  in  Pennsylvania,  note,  §  2661. 

rule  in  Tennessee,  note,  §  2661. 

rule   in    Texas,   note,    §    2601. 

rule  in  Vermont,  note,  §  2661. 

rule  in  England,  note,  g  2661. 
SUING  AND  LABORING  CLAUSE,  expenses  under:  recovery.     Appdx.  C,  sec. 
78. 

See  Sue  and  Labor  Clause. 
SUM  INSURED  as  essential  of  contract,   §  43. 
SUMMONS — as   affecting  commencement   of  action,   §   3187. 

inability   to    serve:    time    limit    for    suing,    §    3215. 

alias   summons,   §    3468. 
SUNDAY — premium  maturing  on,  §   1 129. 

assessment  falling  due  on,  §  1259. 

work:    warranty:    unlawful  act  not  implied,   §  2102. 

premium  note  executed,  §  2534. 

policy  executed  on,   §  2534. 

accident  while  Ininting  on:  violation  of  law.  §  2610. 

hunting  on:   death  in  violation  of  law,  g  2610. 

when    last  dav   limited   for    suing  falls   on,    §    3202. 
SUNSTROKE  and  death,    g   2806. 

when  death  from  due  to  external,  violent  and  accidental  means,  §  2879a. 

when  not  a  bodilv  injurv  to  external,  violent  and  accidental  means,  §  2880. 
SUPERCARGO— power  of,  to  insure,  §  624, 

insurable  interest,  §§  931,  1023. 
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master,  who  is,  fraudulently  converts  cargo:  barratry,  §  2742. 

purchase  by  of  sliip:  waiver  of  abandonment,  §  3017. 

certificate  of,  to  show  interest  in  cargo,  §  3763. 
SUPERIXIENDENT  OF  COMPANY.     See  Agent. 
SUPERINTENDENT  OF  INSURANCE — delay  of  statement  to,  §  115. 

reports  to,  §  327. 
SUPERINTENDENT  OR  COMMISSIONER  OF  INSURANCE,  powers  of,  etc., 

§§   327,  328. 
SUPPLEMENTARY  POLICY,  beneficiary  also  insured,  §  2S71a. 
SUPPLEMENTARY'    PROCEEDINGS,    statutory    exemptions:    wife    and    chil- 
dren:  beneficiaries,  §  87!)b. 
SUPPLIES  OF  SHIP:  master's  authority,  §  3119. 
SUPREME  LODGE— report  of  death  to,  §  3310. 

See  Lodge. 
SUPREME  SECRETARY — when  may  notify  subordinate  secretaries  to  collect 

assessment,  §  1292. 
SURETIES — notice  to:  action  on  agent's  bond:   laches  of  prmcipal,  §  709. 

on  bonds  for  performance  of  obligations,  §  2766. 

as  related  to  subrogation,  note,  §  3537. 

policy  payable  to :  subrogation  of  debtor,  §  3502. 

See  Bond. 
SURETY' — insurer  against  bad  debts  is  not,  §  13. 

title  insurer  is  not  a,  note,  §  13. 

statute  forbidding  married  woman  becoming:   assignment  of  policy,  §  844. 

on  appeal — insurable  interest  of,  §  937. 

employee's  fidelity,  §  2760. 

action  by  to  recover  money  paid,  §  2766,  subd.   (ff). 

judicial  bond:  joint  or  several  liabilities:  right  of  subrogation,  §  3568c. 
SURETY  COMPANY,  see  Guaranty,  and  also  Various  Forms  of  Guaranty. 
SURETY'SHIP — action  on  agent's  bond:  prior  defaults,  §  710. 

liability,  §  2766. 
SURGEONS — expert  and  opinion  evidence,  §  3813. 
SURGICAL  ATTENDANCE,  representations  as  to,  §  2070. 
SURGICAL  OPERATION — to  relieve  patient:  accident  risk,  §  2629. 

deatli :  proximate  cause,  §  2833. 

death  from,  g  2880. 
SURPLUS  in  tontine  insurance,  §  11. 

or  profits  as  trust  fund  for  holders  of  tontine  savings  fund  plan  policy: 
statutes,  §  1289. 

short  interest,  proportionate  return  of  premium,  §  1411. 

right  to,  §  3488e. 

See  Fund :   Profits. 
SURPLUSAGE  IN  PROOFS  OF  LOSS,  §  3319. 

SURRENDER — of  policy:  proceeds  of:  when  wife  and  not  husband  entitled  to, 
§  810. 

of  policy  cannot  be  made  without  consent  of  beneficiary:  life  policy,  §  853. 

of  policy  avoided  for  mental  incapacity  by  beneficiary,  §  854. 

of  policy:  minor's  consent  to  not  binding,  §  855. 

of  policy,  executor  no  power  to  surrender  on  death  of  wife:  wife  and  chil- 
dren as  beneficiaries,  §  856. 

of  policy:  wife  and  children  as  beneficiaries:  wife  deceased  at  time  of  issu- 
ing:  paid-up  policy,  §  857. 

certificate,  note,  §  882. 

valu(!  of  policy  when  not  lost,  §§  1182,  1183. 

of  policy  on  nonpayment  of  note:  parol  agreement  for,  void,  §  1213. 

of  policy:   liability  on  note  until,  §  1226. 

of  policy:   liability  on  note  after,  §  1226. 

certificate:  liability  to  assessments,  §  1268. 

liability  to  assessments  after,  §  1268. 

of  policy:  payment  of  unearned  premium  as  condition  precedent,  §  1393. 
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of  policy:  return  of  proportioiiiiU-  i)ioiiiiiim,  >?   l.'jOS. 

of  policy  at  pleasure  of  assured  does  not  entitle   to   return  of  premium, 
§  J4-j6. 

of  policy  for  cancelation  by  mistake  of  ayent,  §  1G47. 

of  policy:  rescission  by  assured,  §  1647. 

of  life  policy,  dependent  upon  beneliciary's  consent,  §  10,11. 

risjlit  of  assured  to  surrender  life  policy  dependent  upon  beneticiary's  con- 
sent, §  Itiol. 

of  policy:  rescission  or  avoidance  of  compromise  or  release,  §  1651. 

of  policy  upon  assured's  request:  cancelation,  §  1673b. 

of  policy  by  mistake:  equity,  §  3508. 

of  polity  and  new  one  taken:   insolvency:   danniges,  §  3595. 

value  of  life  policy  at  time  of  insolvency:  assignee's  right,  §  3599. 

value  of  policy:  action  by  husband,  §  3G25. 

of  policy:  beneliciar\',  §g  853,  805a. 

See  llescission,  etc. 
SURRENDER  VALUE — ^pavment  of  premiums  on  new  policy  by,  §  llGCa. 
SURVEYS— Avhen  part  of  policy,  §  186a. 

as  part  of  contract,  §  101. 

examination  as  affecting  assurer's  knowledge:  concealment,  §  1851. 

reference  to:   warranties,  §§  1959,  1900. 

defined  in  connection  with  representation:   marine,  note,  §   1959, 

effect  of,  on  seaworthiness,  §  2158. 

expenses  of:  recovery,  §  2717. 

expenses  of,  to  ascertain  extent  and  cause  of  loss,  §  3106. 

expenses  of,  to  ascertain  extent  of  repairs,  §  3106. 

on  ship  and  cargo:  port  of  refuge  expenses,  §  3112. 

expenses  of  in  home  port  after  repairs,  §  3112. 

marine  proofs  of  loss,  §  3279. 

cost  of:  general  average,  §  3427. 

in  home  port:  expense  of:  general  average,  §  3427. 

cost  of:  part  of  loss:  damages,  §  3452. 

and  decrees:  rotten  clause:  evidence  of  seaworthiness,  §  3788. 

evidence,  §  3824. 
SURVIVING  CHILDREN  as  beneficiaries :  second  marriage,  §  826. 
SURVIVOR— tontine  plan:  dividend  or  profits,  §  11. 

of  firm:  termination  of  agency,  §  721. 

as  beneficiary,  §  796. 

wife  and  daughters  a3  beneficiaries:  who  entitled  to  fund,  §  806. 

wife  or  any  wife  that  may  survive  and  minor  children  as  beneficiariea,  § 
808. 

rights  of:  assignment  to  husband  and  wife:   joint  ownership,  2349a. 
SURVIVORSHIP:  "children"  where  no. children  survive:  beneficiaries,  §  766. 
SUSPENSION:  of  risk  "drummer  iloater"  policy,  §  157  b. 

of  member:   right  of  beneficiary  to  recover,  §  865. 

of  member,  note,  §  882. 

of  insurance  by  change  of  interest:   code,  note,  §  904. 

of  risk  for  nonpayment  of  note:    stipulation,   §   1209. 

risk:  note  for  entire  premium,  §  1210. 

of  risk:  liability  on  note  after,  §  1227. 

of  member:   liability  to  assessment  after,  §  1256. 

of  member:  assessments,  §  1260. 

of  member :  restoration,  revival,  §  1276. 

of  lodge:  death  of  member  during:  assessments,  §  1282. 

of  risk  is  not  being  "sold  or  laid  up,"  §  1424. 

of  risk,  §  1473. 

of  policy  during  temporary  prohibited  use,   §  2212. 

when  temporary  if  risk,  §  2216. 

of  risk :   temporary  increase  of  risk,  §  2239. 

of  marine  risk:  other  insurance,  §  2400. 

6678 


INDEX 

SUSPENSION— continued. 

of  policy  while  matured  premium  note  unpaid:  validity  of,  §  2510. 
of  operation  of  statute  limitations,  §  3224. 

of  claim:  refusal  to  submit  to  '•examination  under  oath,"  §  3330. 
See  Member:   Risk. 
SUSPICIONS:  concealment,  §§  1796,  1797,  1SU2. 
SWEARING.     See  Verification. 

SWEATING — excepted  liability:  bill  of  lading,  §  2G78. 
"SYDNEY  HARBOR" — includes  what,  §  loOo. 
TACKLE  necessary:   seaworthiness,  §  2101. 

of  ship:  sale  of  by  master:  barratry,  §  2742. 
See  Ship's  Furniture. 
TAIL.     See  Tenant. 
TALLOW— deckload,  note,  §  3419. 

TANKS  FILLED,  ETC.— continuing  warranty,  §  207S. 
TARIFF— duties  on  goods:  damages,  §  3456. 
"reinsurance"'  in  statute  imposing,  §  112. 
TAX — is  property  and  not  franchise  tax,  note,   §  327. 
is  property  and  not  franchise  tax,  note,  §  327. 
payment  of  license,  tax  of  fee,  §  327. 
privilege  tax:  license  tax,  §§  327,  328. 
sale  coupled  with  foreclosure  title:   disclosure,  §  2043. 
on  goods  in  bond:  damages,  §  3456. 

See  Statute. 
TAXATION  by  state  of  entire   amount  of   premiums — constitutional,   note,    § 
'  327. 

capital  of  mutual  company,  note,  §  327. 

capital  or  accumulated  premiums:  mutual  companies,  §  327. 
capital  stock  invested  in  U.  S.  bonds  not  exempt,  note,  §  327. 
capital    stock    of    mutual    life    company — unredeemed    guaranteed    capital, 

note,  §  327. 
classes  of  property  liable:  taxation  by  municipal  corporations,  note,  §  o27. 
corporate  property,  §  327. 
deduction  from  assets,  note,  §  327. 
earned  premiums,  note,  §  327. 
English  joint  stock  companies,  note,  §  327. 
English  income  tax  act  1853,  note,  §  327. 

income  tax  act  of  1866  on  premiums,  etc.,  not  direct  tax,  §  327. 
inequality:  singling  out  for  taxation,  note,  §  327. 
mortgages:  deduction  from  net  assets,  note,  §  327. 
place  where  business  is  for  stocks,  bonds,  etc.,  note,  §  327. 
premiums  uncollected:   foreign  corporations,  §  327. 
surplus  profits  of  mutual  companies,  note,  §  327. 
what  is  "property,"  §  327. 
foreign  company  not  liable  for,  of  capital  invested  in  U.  S.  bonds,  note. 

§  328. 
foreign  corporation  cannot  object  that  tax  not  uniform,  note,  §  328. 
legislature  mav  discriminate  as  to  between  domestic  and  foreign  corpora- 
tions, note,  §  328. 
not  on  foreign  company  but  on  agent — not  affected  by  revenue  act — Ten- 
nessee, note,  §  328. 
uniformitv  of:    retaliatory  and  anticompact  laws:    constitutionality  of,   § 
329. 
TAXES — lien  for,  delinquent  taxes,  warranty,  §  2021. 
TAXICAB  as  public  conveyance,  §  2876b. 

TEAM  LIABILIJ'Y  POLICY,  notice  and  proofs  in  case  of  injury,  etc.,  §  3355. 
TECHNICAL,  ETC.,  WORDS — construction  of,  §  217. 

See  Evidence,  Expert,  etc.;  Terms  and  Definitions;  Words  and  Phrases. 
TELEGRAPH — contracts  by:   completion  of,  S  62b. 

duty  of  agent  to  communicate  information  of  disaster — concealment,  §  650. 
TELEGRAPH  CABtE— loss,  §  2819. 
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TEMPERAXCK— cvidciuo:  application,  §  37!)2. 

See  Excepted  Risks  and  Losses;  Intemperance;  Particular  Representations. 
TEMPERATE  HABITS— temperance :  construed,  §  2096. 

See  Intemperance. 
TEMPORATULY  LANDED  (U)()|)S— liow  far  covered  by  marine  risk,  §  1565. 
TE.MPORAKY — insurance     binding  slip  for,  §  55b. 

api>roval  of  application,  §  57. 

bindinji-  slip,  Ji  (Hia. 

insurance:   paid-up,  and  extended  distinj^uished,  §  1178a. 

insurance:   slatule.  §§  1101,  note,  1193. 

change  of  risk:  suapejision  of  risk,  §  1473. 

removal  of  goods,  suspension  risk,  §  1473. 

delay  of  voyage:  continuance  of  risk,  §  1526. 

landing  of  ship's  furniture,  etc.:  continuance  of  risk,  §  1535. 

ailments — soiuid  health,  §  2004. 

disuse  of  pumps:  warranty,  §  2078. 

prohibited  use :  suspension  of  risk,  §  2212. 

suspension  of  business:  iuprease  of  risk,  §  2216.  , 

increase  of  risk,  §  2239. 

violation  of  condition,  §  2239. 

deviation  aiid  return  to  course:  prior  loss,  §§  2372,  2373. 

where  other  insurance  is,  §  2459. 

disability  excluded  by  "permanent,"  §  3025. 

and  permanent  repairs  of  ship:  one-tliird  new,  §  3090. 

repairs:  expenses  of:  general  and  particular  average,  §  3097. 

repairs:   new  for  old:  deductions:  general  average,  §  3429.  , 

repairs:   one-third  new,  §  3429. 

See  Locality :  Description  of  Property. 
TENA2JCY — whether   exists   between   vendor   and   vendee   in   possession   under 

contract  for  purchase,  §  970. 
TENANT  AT  WILL,  insurable  interest,  §  963a. 
TENANT  FOR  LIFE,  damages  or  recovery,  §  3454,  subd.  (d-8). 

See  Life  Tenant. 
TENANT  FOR  LIFE  OF  OWNER,  damages  or  recovery,  §  3454,  subd.   (d-9). 
TENANTS  in  common — authority  of,  §  617. 

in  common:   two  or  more  beneficiaries:   payment,  §  874. 

lessee  or   sublessee:    improvements:    right   of   removal:    insurable   interest, 
§  961a. 

at  sufferance:  insurable  interest  of,  §  963. 

for  life:   insurable  interest  of,  §  964. 

for  life  and  remainderman  joining  in  insurance,  §  966. 

per  autre  vie:  life  risk:  insurable  interest  of,  §  967. 

in  common :  insiu-able  interest  of,  §  968. 

by  curtesy:  insurable  interest  of,  §  969. 

by  curtesy:  description  of  interest,  §  1694. 

breach  of  warranty  by,  §  1970. 

for  life:  description  of  interest,  §  2056. 

in  tail,  representation  of  interest,  §  2056. 

use  and  occupation:  warranty,  §  2111. 

acts  of:  increase  of  risk,  §  2222. 

change  of:  increase  of  risk,  §  2223. 

temporary  vacancy  by,  or  absence  of,  §  2225c. 

by  curtesy:   husband's  interest  in  property  deeded  to  wife:   alienation,   § 
2290.  ■ 

in  common:  other  insurance,  §  2468. 

liability  to  pay  rent:  release  of  insurer,  §  2820. 

negligence  of,  §  2840. 
TENDER — premium    after    loss:    wlien    no    contract,    J;    70. 

of  unearned  premium,   §§   76,   1393. 

of  premium  when  insured  in  ill  health  after  it  had  been  sent  to  agent  who 
was  absent,  §  97b. 
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TENDER— continued. 

of  premiums  to  agent,  §  1122. 

of  premiums:  in  what  funds,  §  1122. 

of  premiums:    renewal   of  policy,   §  1122. 

of   premiums — generally,    §   1122. 

of  premiums:    frequency   of,   §    1123. 

of  premiums  after — delivery  up  of   policy  fraudulently   induced  by  agent, 

§   1124. 
of   premiums:   actual   production  of  money  unnecessary   after  peremptory 

refusal  to  accept,  §  1125. 
by  bank  check:    premium,  §  1125a. 
of  premiums:   ratification  of  payment  may  relate  back  to  time  of  tender, 

§  1126. 
after  payment  of  overdue  premiums  unconditionally   requested,   §   112.. 
of  premiums  as  prerequisite  to  action,  §  1128. 
of  instalments  on  premium  notes,  §  1234. 
of  assessments:   frequency  of  tender,  §  1280. 
of  premiums  due  after  surrender  of  policy  fraudulently  obtained     revival, 

§   1322. 
unconditional  offer  to  accept  overdue  premium,  §  1366. 
or  return  of  premium  as  prerequisite  to  defense  or  forfeiture,  §  1429a. 
or  return  of  premium  as  aflfecting-  waiver,  §  1429b. 
of  premiums  where  contract  wrongfully  terminated,  §  1659. 
of  premiums  on  cancelation,  §  1671. 
of    proportionate    premium:    mortgagee    as    payee:    termination    of    risk, 

§  2314. 
mortgagee's  action:  defenses,  §  3738. 
"TEN  YEAR  DIVIDEND  SYSTEM,"  §  11. 
TERMINATION  OF  AGENCY,  war,  §  719. 
as  to  assured,  §  720. 

See  Agents:   Revocation. 
TERMINATION  OF  CONTRACT— liability  on  note  after,  §  1226. 
TERMINATION  OF  RISK.     See  Risk. 
TERMINI — description  of  voyage,  §  2365. 
TERM  INSURED— specified  in  policy,  §  177. 
TERMS  AND  DEFINITIONS— abandonment,  §  2892. 
accident,  §§  9,  2863. 
accident  insurance,  §  8. 

actual   total   loss   defined.      Appdx.    C,   sec.   56. 
affirmative  warranty,  §  1946. 
"ailment,"  §  2004. 
"anchor  policy":  Lloyds,  note,  §  145. 
assessment  insurance,  §  7a. 
assessments,   §   1245. 
"average,"  §  3407. 
barratry.   §   2741. 

barratry  delined.     Appdx.  C,  Sched.  I.  sec.  11. 
"beneficiary":    same,   industrial  insurance,   §  727. 
blanket   policy,  §   157. 
I)nrial   insurance,  §  7c. 
"business,"  note,  §   330.      ^ 
by-laws,  §  364. 

captor,  defined,   note,   §   2748. 
capture,    §    2748. 
casualty  insurance,  §  9. 

certificate,  §  146.  ^ 

"civil  commotion,"  §  2581. 

"complete,"  •'itemized"  inventory  defined,  §  2063m. 
compulsory  insurance,  §  7d. 
concealment,   §    1786. 

constructive  total  loss  defined.     Appdx.  C,  sec.  60. 
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TERMS  AND  DEFINITIONS— continued. 

contract  to  indemnifj'  assured  for  bank's  default  is  contract  of  insurance, 

§  3. 
deviation,  §  2369. 
"disease/'  §  2003. 

"driuiinier  floater"'  policy  defined:   when  risk  suspended,   §   157b. 
elevator  policies,  defined,  note,  §  2803. 
omiiloyors'  liability  and  indemnity  insurance,  §  9a. 
endowment  insurance,  §  10. 
English  statute  uses  term  "unvalued  policy"  instead  of  "open  i^olicy,"  note, 

§  150. 
explosion,  i^  2768. 

explosion,  defined  in  policy,   §  2768a. 
express  warranty,  §  1944. 
fallen  building,  "§   2773. 
lldelity   guaranty    insurance,    §    12. 
fire  insurance,  §  6. 

lire  policy  after  loss  not  an  instrument  for  payment  of  money,  note,  §  145. 
floating  policj-,   §   157. 

general  average  loss  defined.     Appdx.  C,  sec.  66. 
■'general  liabilitA'  policy"  defined,  note,  §  2803. 
"good  health,"  g"'  2004.  " 
"gi"oss  premium"  defined,  §  1083. 
guaranty  insurance,  g  12. 

"horse  or  vehicle  policies"  defined,  note,  §  2803. 
"illness,"  §  2004,  subd.    (f). 
implied  warranty.  §  1945. 

■■industrial"'  and  ■■prudential"  companies  defined:  statutes,  not«,  §  7b. 
industrial  life  insurance,  §  7b. 

insolvency  defined  in  credit  guaranty  bond,  note,  §§  12,  2787,  subd.   (a), 
insurable  interest,  §  887. 

insurable  interest  defined.     Appdx.  C,  sec.  5-(l). 
insurance,  §  2. 

"insured"  and  "assured"  synonymous,  §  1. 
insurer,  §  325. 
"insurrection,"   §  2581. 
interest  policy,  §   155. 
"invasion,"   §  2581. 

"inventory"  and  ■'invoice"  distinguished,  §  2063n. 
invoice  value,  meaning  of,  note,   §   158. 
"jettison,"  §  3404. 

larceny  or  embezzlement  defined,  note,  §  12. 
"last  preceding  inventory"  defined,   §   20631. 
license:    illegal  trade,   §   2570. 
life  annuities:  what  constitutes,  note,  §  7. 
life  insurance,  §  7. 

life  insurance:   statutes  defining,  §  7,  note,  §  7a. 
Lloyds  policy,  note,  §  145. 

marine  adventure  and  maritime  perils  defined.     Appdx.  C,  sec.  3-(l). 
marine  insurance,   §  5      Appdx.   C. 
misrepresentation,  §  1884. 
mixed  policy,   §   1G9. 
mixed  sea  and  land  risks.     Appdx.  C. 
mutual  benefit  associations  defined,  §  340. 
mutual  insurance  companies,  §  340. 
"named  policy"  defined,  §  156a. 
"nautica  pecunia,"  §  iii. 
"net  premium  defined,"  §  1083. 
neutral   property,   §   2124. 
■■occupation,"   §   2870. 
"old-line"  policy  defined,  note,  §  145. 
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open  or  unvalued  policies:  ^vhat  are:  whether  policy  open  or  valued,  §  loS. 

open  polic}',  §  156. 

other   or   double  insurance,   §   2455. 

"outside  liability  policy"  defined,  note,  §  2803. 

over-insurance,  §  2456. 

partial  loss  defined.     Appdx.  C,  sec.  56.    See  Partial  Loss. 

particular  average  loss  defined.     Appdx.  C,  sec.   64. 

"perfect  health,"  §  2004. 

perils  of  the  sea,  §§  2797-2799. 

piracv,  §  2804. 

-pirates"  includes  whom.     Appdx.  C,  Sched.  I.  sec.  8. 

policy,  §  145. 

premium,  §  1083. 

"prescription,"   §  2070. 

railway  accident,  note,  §  2863. 

real  estate  and  title  insurance,  §  13. 

reinsurance,  §  112. 

rent  guaranty  insurance,  §  13a. 

rent   insurance,    §    13a. 

representation,   §   1883. 

"riot,"  §  2581. 

running  policy,   §   157. 

"safelv  landed,"  §  1566. 

salvage  charges  defined.     Appdx.  C,  sec.  65. 

sanitary  inspection  of  buildings,  etc.,  is  not  insurance,  §  4. 

sea  insurance,  §  5. 

sea  insurance:   stamp  act,  note,  §  145. 

seaworthiness,   §   1497. 

"serious  illness,"  §  2004. 

ship,  §  1767.     Appdx.  C,  Sched.  I.  sec.  15. 

"sound  body,"   §   2004. 

"sound  condition,"   §  2004. 

"sound  health,"  §  2004. 

state   insurance,    §    7d. 

stock  insm-ance  company,  §  326. 

stranded.    Appdx.  C,  Sched.  I.  sec.  14. 

stranding,  §  2816. 

strike  insurance,  §  13b. 

subject-matter  defined,  note,  §  43. 

"survey"  defined  in  connection  with  representations :  marine  insurance,  note, 

s   1959. 
"thieves"  construed:   Marine  Insurance  Act.     Appdx.  C,  Sched.  I.  sec.  9. 
time  policy,  §  170. 

time  policy  defined.     Appdx.  C,  sec.  25. 
title  insurance,   §   13. 
tontine  insurance,  §  11. 

tontine  savings  fund  policy  plan,  note,  §  11. 
total  loss  defined.     Appdx.  C,  sec.  56. 
"trajeetitia,"  §  iii. 
"travelers'  insurance,"  note,  §  9. 
unvalued  policy.     Appdx.  C,  sec.  28. 
"usurped  power,"  §  2581. 
valued  policy,  §  159. 
valued  policy  defined.    Appdx.  C,  sec.  27. 
voyage  policy,  §   174. 

voyage  policy  defined.     Appdx.  C,  sec.  25. 
wager  policies,  §§  148,  894a,  914a,  954a. 
warranty  defined.     Appdx.  C,  sec.  33. 
•WLGunds  defined,  §  2617a. 
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workmen's   iiulustrial    insiirame:    state    insurance:    compulsory    insurance: 
wuiknicn's  i-omiicnsation,  t?   7cl. 

See  Words  and  Phrases. 
TESTAMKNI'Ain    niSJ'OSri'lON.     See  Will. 

rKTANl'S — aiiideiital  shootint,':   death:   proximate  eause,  §  2833. 
TlIANKSta\lNl,i   UAV — premium  due  on,  §  11150. 
THEFT — insurance:   liistory  of,  ^  x. 
insurance:   statutes  as  to,  g  x. 

insuranee  against,  note,   §   G.  . 

of  animals:    insurance  against  is  contract  of  indemnity,   §  27g. 
insurani-e:    immediate  notice  of  loss,  §  3292. 
or  larceny  from  apartment:  insurance  against:  representations,  etc.,  §  2074, 

.suhd.  (e). 
loss  by  excepted.   5i  2r)!t(). 
of  master  and  crew  :  barratry,  S  2742. 
fire  risk,  §  2S21. 
fire  risk,  t?  2821,  subd.    (aK 

of  automobile:    what  losses  covered,  §   2821,  subd.    (g). 
of   automobile:    what   losses    not    covered,    §    2821,    subd.    (h). 
marine  proofs  of  loss,  §  3270. 
insurer    on    payment    subrogated    to    insureds    rights    against    ship-owner, 

§  3538. 
of  automobile:    insurer's   right  of  subrogation,    §   3.581a. 

See  Thieves. 
"THENCE"  or  "FROM"  used  in  reference  to  intermediate  ports,  §  1514. 
THIEVES— marine  risk,   §   2804. 

See  Theft. 
THIRD  PARTIES — representations  to,   §   1932. 
THREE-FOURTHS  CASH  MARKET  VALUl]— damages,  §  3461. 
THREE-FOURTHS  LIABILITY— damages,  §  3461. 

See  Stranger. 
THREE-FOURTHS  VALUE— valued  policy  law,  §§  163b,  163g. 

valued  policy  laws:    other  or  double  insurance:   prorating,   §  2496b. 
TIMBER  HOLDS  defective:   seaworthiness,  §  2161. 
TIMBER  INSURANCE,  statute  as  to,  §  x. 
TIMBERS  decayed:    seaworthiness,   §   2161. 
TIME  reasonable  for  paying  premium,  for  jury,  §  55. 
delav  in  acting  on  application,  §  57. 
unreasonable  delay  in  acting  on   application,   §  57. 
computation  of:   time  policy,  §  171. 
when  interest  must   exist,   §   901. 

extended  for  payment  of  premiums:   computation  of  time,  §   1110. 
computation   of:    days    of   grace,    §§    1110,    1115a. 
extension  of  when  note  payable,  §  1219b. 
computation  of  as  to  days  allowed  for  payment  assessment,  etc.:    notice, 

§    1339. 
computation  of:   attachment  and  duration  of  risk,  §  1446. 
limitation   in  policy:   termination  of  risk,   §  1450. 
specified  for  cancelation  governs,  §   1661. 

rioht  to  rescind  or  cancel  must  be  exercised  within  reasonable  time,  §  1661. 
must  be  reasonable  where  one  required  to  do  act  on  notice,  note,  §  1662. 
for  termination  of  policy  on  notice:    whether   must  be   reasonable  or  risk 

ends  eo  instanti,  §  16G5. 
computation  of:   si)ecif:ed  time  must  intervene:   cancelation,   §  1665a. 
to   which    allininitivc    warranty    relates,    specified,    fi    1067. 
of  making  contract  is  that  to  which  concealment  is  referred,  §§  1790,  1856. 
to  which    representation   refers,   §   1021. 
to  Avliicli  warranty  may  relate,  §  1944. 
to  which   breach    of   warranty   relates,    §§    ] 953-195."). 
to  which  warranty  refers,  §  .1966a. 
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in  life  risk  to  which  affirmative  warranty  relates,  indefinite,  §  1968. 
to  whicii  warranty  of  seaworthiness  relates,   §  2172. 
as  a  factor   in   the   question   of  temporary   increase   of   risk,    §   2239. 
when  statute  limitations  commences  to  run:  credit  guaranty,  §  2766,  subd. 

(1). 
computation  of:   acx'ident  risk:    death   witiiin  ninety  days,   §  2868. 

loss  of :  accident  risk,  §  2870. 

when   abandonment  takes   effect,    §§   294.5,    2946. 

reasonable  time  for  making  abandonment,  §§  2961-2966. 

of  abandonment  kept  in  abeyance  by  stipulation,  §  2967. 

time  limitation  for  rebuilding  or  repairing,   §§  3162,  3163. 

time  limitations  for  suing,  §  3224.     See  Limitation  Clauses,  etc. 

reasonable  time  for  giving  notice  and  proofs  of  loss,  etc.,  §  3280,  subd.   (a). 

reasonable   time:    service   of  notice   of   loss,    §    3292. 

reasonable  time:   proofs  of  loss,  §  3297. 

and  place:    basis   of   contriVnitory  values:    general   average,    §    3432. 

when  liability  of  insolvent  insurers  fixed,  §  3595. 

reasonable  time:  question  of  facts.     Appdx.  C,  sec.  88. 

See  Conditions;  Limitation  Clauses;    Notice  and  Proofs  of  Loss;   Rea- 
sonable time;    Statute  Limitations. 
TIME  POLICIES— stamp  duty:  how  calculated,  §  33. 

defined,  §  170,  Appdx.  C,  sec.  25. 

may  be  retroactive:   attachment  risk,  §  1444. 

duration  of  risk  limited  by  English  statute,  note,  §  1489. 

attachment  and  duration  of  risk,  §  1489. 

intent  to  insure  vessel  on  time  irrespective  of  place,  §§  1491,  note,  2013. 

attachment,  etc.,  of  risk,  the  voyage  being  described,  §  3493. 

voyage  described  by  termini:    rules,  §  1493. 

construction   of  stipulations  as  to  construction  of  risk,   §   1493. 

"on  a  passage,"  duration  of  risk,  §  1506. 

"at  sea" :  duration  of  risk,  §  1506. 

teremination  of  risk,  §  1530. 

goods  "to  be  shipped":  attachment  risk,  §  1.567. 

goods  "to  be  shipped":   ""shipped"  construed,  §  1567. 

ivhether  warranty  of  seaworthiness  in,   §§  2152-2155. 

continuing  warranty:  seaworthiness,  §  2175. 

repairs  by  master,  §  2176. 

certain  waters  prohibited,  §  2374. 

navigation  limited:   deviation,  §  2374. 

aggregation  of  losses:  aAcrage.  §§  2703,  2711,  2712. 

wages,  etc.  of  crew:  general  average,  §  3426. 

See  Policy. 
TITLE,    unmarketability   of,    §    27i. 

change  of:    reinsurance,   S   122. 

waiver  by  agent  where  title  differs  from  that   stated,   §   397. 

waiver  by  vice  president,  §  400. 

property  on  leased  ground:    niisdescri])tion :    agent's  mistake:    application, 
§   472. 

and    encumbrances:    agent's    misrepresentations    and    knowledge,    §    496. 

and  interest:   waiver:   agent's  authority,  §  502a. 

legal    title:    insurable   interest,    §    896. 

equitable   title:    insurable   interest,    §    896. 

conditional  an   insurable  interest,   note,   §   897. 

existing,   coupled   with   an   expectancy,   an   insurable   interest,   §    897. 

pe'fcct  and  complete:   when  must  exist  at  time  of  loss:   insurable  interest, 
§   897. 

whether  an  equitable  title  need  be  disclosed,   §   1821.- 

public  records  of:  effect  upon  insurer's  knowledge:   concealment,  §   1853. 

inquiry  necessary  to  disclosure,   §  2015. 

disclosure   of,    §   2015. 
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TITLE — ^ontimiod. 

which  will  enable  iiiMiied  to  transfer  by  abandonment,  §  2028. 

ehiuige   ill.   §   -iJliS. 

reversion  of:  sale  or  deed  with  reservation  of  interest:  alienation,  §  2252a. 

ehange  of:    sale  with  mortgaj^e  back:    alienalion,   gi?   22U0-22(jl. 

how   far   transferred   by   abandonment,    §    2!)71l. 

aequired  and  held  by  assurers  under  distinet  right:   abandonment,  §  298!). 

ehange  of:  waiver  by  demand  for  proofs  of  loss,  §  3308. 

and  interest:  sale  or  transfer  of:  agreement  witli  earri(>r  for  benefit  of  in- 
surance, §§  3545-3540. 

lo  real  estate:   receiver,  §  3593. 

See    Alienation:     Equitable    Title;     Insurable    Interest;     Interest    and 
Title;  Ownership. 
TITLE  AND  REAL  ESTATE  INSURANCE— defined,  §  13. 
TITLE  BOND.     See  Bond  for  Deed. 

title  insurer  not  a  surety,  §   13. 
TITLE  GUARANTY — origin  of,  §  ix. 

history  of,  §  ixa. 

insurance:  statutes  as  to,  §  x. 

insurance  is  contrjict  of  indemnity,  §  27i. 

damages:  ground  rents:  market  value,  §  27i. 

rule  of  construction  as  to,  §  206c. 

relations  of  insurer  and  insured,  §  309a. 

is  insurance,  §§  339-339b,  339g. 

wager  policies,  §  894d. 

whether  statements  are  representations  or  warranties,  §  2002a,  subd.    (e). 

waiver  of  condition  when  policy  void  from  inception,  §  2511. 

luimarketableness  of  mortgage,  §  2794. 

obligation  to  defend  mortgagor's  title,   §   2822. 

mortgagee:    defects   in  mortgagor's   title,    §   2822. 

title  guaranty,  §  2822. 

See  Statutes. 
TITLE  GUARANTY  COMPANY,  insolvency  of:    return  of  premium,  §  1408d. 
TOBACCO— "moderate"'  use  of,  §  2097. 
TOLLS — lost  on  bridge  rebuilding  not  recoverable,   §   1760. 

loss  of,  §  2806. 
TONNAGE,  and  age  of  vessel,  §  1991a. 

See  Registered  Tonnage. 
TONTINE  INSURANCE,  history  of,  note,  §  vii. 

defined,.  §  11. 

surplus  or  profits,  §  11. 

when  apportionment  by  society  not  reviewable  by  courts,  note,  §  11. 

when  void,  note,  §  11. 

various   plans  stated,  note,   §   11. 

accounting,  when  unnecessarj-,  note,  §  11. 

to  what  extent  life  insurance,  §  336g. 
TONTINE  POLICY— participating  tontine  endowment  policy  on  reserve  divi- 
dend plan:  form  of,  note,  §  10. 

dividends,  §  11. 

equity:    accounting.   §   309. 

huldeV  is  creditor  at  termination  of  period,   §  309. 

trust  relation,  §  309. 

accounting,  §§  309.  3518. 

apportionment  of  fund:   when  beneficiary  not  bound  by,  §  864. 

wlien  boueficiarv  not  hound  by  action  by  company's  ofiicers  in  fixing  profits, 
§  864. 

tontine  policv     semi-tontine:  accounting,  §  3694. 
TONTINE  SAVlis'GS  FUND  POLICY  PLAN  delined,  note,  §  11. 
TONTINE  SYSTEM— relation  of  parties,  §  309. 
TORCHLIGHT — vessel  showing:   collision,  note,  §  2751. 
TORNADO   insurance:    statute  as  to,  note,   §  6. 
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TORNADO — continued. 

insurance  against  loss  of  live  stock,  rule  of  construction  in  favor  of  assured, 

§  2211). 
plate  ghiss,  §  2634. 
loss   by,   §   2825. 

may  be  covered  by  insurance  against  lightning,   §   2825. 
proximate  cause,   §   2833. 

insurance,   election   to   repair   or   rebuild,    §   3163. 
live  stock  injured  by:   damages,  §  3454. 
evidence  to  show  that  storm  was  a,  §  3768. 

See  Excepted  Eisks  and  Losses. 
TOTAL  ABSTINENCE — "temperate"  does  not  mean,  §  2613. 
"TOTAL  AND  PEKMANENT  DISABILITY,"  §  3032. 

"total  and  permanent  disability"  to  perform  or  direct,  etc.,  §  3032,  subd. 

(a), 
whether   disability  restricted   to   assured's   particular   occupation   or   busi- 
ness,   §    3032,   subd.    (b). 
total   disabilitv   does   not   mean   absolute   inability   to   perform   some   acts 

or  duties,  etc.,  §  3032,  subd.    (c). 
temporarv  or  occasional   ability   to   perform   slight   or   unimportant   acts, 

etc.,  §  3032,  subd.    ( c ) .  ' 

total  disability  and  life  clauses  should  be  applied  to  recover  only  what  is 

intended  and  should  not  be  extended  or  limited,  etc.,  §  3032,  subd.  (d). 
totally  disabled  insured  "from  the  date  of  the  accident"  construed,  §  3032, 

siibd.    ( e ) . 
"immediately,  wholly  and  continuously  disabled"  construed,  §  3032,  subd. 

(f). 
necessarily   and  continuously   "confined  to   the   house"   construed.    §    3032, 

subd.    (g). 

"confined  to  bed"  construed,  §  3032.  subd.  (h). 
TOTAL  DISABILITY,  change,  etc.,  of  bv-laws,  §  379g. 

TOTAL  LOSS  AND  TOTAL  DISABILITY— FIRE   AND   ACCIDENT— valued 
policy  laws,  §§  163,  3026-3029. 

total   loss:    capture  or   seizure  followed   by  shipwreck   and  condemnation: 
doctrine  of  relation  back,  §  2688. 

total  loss:  appropriation  by  owner  to  own  use,  of  proceeds  of  sale  of  debris, 
after  total  loss,  §  27fl5a. 

total  loss,  building,  §  3025. 

"wholly  destroyed":   "totally  destroyed":   how  far  marine  cases  analogous, 
§  3026. 

"wholly  destroyed":  "totally  destroyed":  how  far  valued  policy  cases  analo- 
gous, §  3027. 

"wholly  destroyed":  "totally  destroyed,"  §§  3028,  3029. 

total  loss  under  policy  issued  after  loss  by  fire,  and  before  building  repaired, 
§  3030. 

"total  disability":    "permanently  disabled":     "wholly  disabled,"  etc.:   acci- 
dent and  benefit  insurance,  §  3031. 

"total  and  permanent  disability,"  §  3032. 

construction  of  the  words,  "total  and  permanent  disability,"  §  3032. 

"wholly  disabled,"  insureid  under  two  occupations,  §  3033. 

"total"  and  "partial  total"  disability:   loss  of  a  foot  or  feet,  eye  or  eyes, 
§  3034. 

"permanent"  disability  excludes  that  which  is  merely  temporary,  §  3035. 

totally   destroyed :    arbitration   and   award,   §   3241. 

total  disabilitv  and  death:   proof  of:   when  time:   when  notice  commences, 
§  3284. 

total   disability:    notice   and   full   particulars   of,    §    3335. 

total  loss  by  fire:   new  for  old:    damages,   §  3455. 

total  loss:  actual  total  loss,  under  Marine  Insurance  Act.     Appdx.  C,  sees. 
57.  65. 
TOTAL  LOSS:    MARINE — goods,  etc.:    return  of  premium,   §   1394. 
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TOTAL  LOSS:  INLMMNK — continued. 

risk  on  freight  against:  nut  ended  by  delivery  of  some  goods  at  inlermediate 

port.  §  1610. 
of  part  of  tlie  whole:  marine  risk,  note.  §  2707. 
speeitie  artieles:   iioods:  general  designation  of  goods,  §  2710. 
war  risk:  non marine  policv  :   "any  eause  whatever,"  §  273&a. 
eonsequent  nixni  injury  during  risk,  §  2792. 

with  relation  to  inerease  of  freight:   transshipment,  note,  §  2836. 
sale  of  part  of  jettisoned  eargo  saved:  diligence  to  avoid  sale,  §  3052. 
aggregation   of  expenses,  transshipping,  etc.  of  eargo,   §   3099. 
abandonment:  when,  and  when  not,  necessary  to  recover:  sale,  §§  3123,  3124. 
sale.   45   312o. 

arbitration  and  award,  S  3241. 
sutliciency  of  notice  and   proofs,   §   3338. 
necessi\ry  sale  of  cargo,  g  34")  1. 
goods  shipped:   measure  of  damages,  §  3454. 
averred,  partial  loss  may  be  recovered,   §§  3454,  3771. 
cargo:   open  policy:   damages,  §  3454. 
separate  articles:  damages,  4^  3454. 
freight:  damages  open  policy,  §  3454. 
sale"  by  master  who  is  part  owner,  §  3454. 
ship:  "open  policy:  damages,  8  3454. 
deductions:   damages,  §  3455. 

invoice   price   of   goods :    deductions :    damages,    §    3455. 
payment  of:    subrogation,   §  3538. 
partial  loss  may  be  proven.  §  3771. 

See  Abandonment;  Freight. 
TOTAL  LOSS  STATUTE.     See  Valued  Policy  Law. 
•'TOTALLY  DESTROYED"— fire  risk,   §§   3026-3029. 
TOW  breaking  away  from  tug:   proximate  cause,  §  2833. 
TOWAGE  excluded:"  adjustment:  one-third  new,  §  3080. 
charges  added:   one-third  new,  §  3084. 
port  of  refuge  expenses,  §  3112. 
from   port   of   refuge:    general   average,    §   3427. 
to  place  of  final  repairs:  general  average,  §  3441. 
expenses  when  general  average  charge,  §  3441. 
TOW  AND  ASSIST  VESSELS— liberty  to,  §  2398. 
TOWED — "lying  up  as  aforesaid":    covers  boat  being  towed,  §  2675. 
TOWING — ropes  decayed:    seaworthiness,   §   2161. 
vessel:   delay  for:   deviation,  §  2427. 

boats  separated  by  storm,  stranded  and  closed  in  by  ice,  §  2676. 
vessel:    degree  of  skill:    collision,  note,   §  2751. 
vessel  sunk  and  raised:  adjustment,  §  3107. 
TOWN  CO-OPERATIVE  SOCIETIES,  statutes  as  to,  §  x. 
TRADE — usage    of    another    similar    trade,    §    255. 
course   of    in   unloading   and   reshipping,    §    258. 
license  to:  war.  «;  293. 

license  to  cannot  operate  retroactively:   return  of  premium,  §  1405. 
general  course  and  incidents  of,  presumed  known  to  insurer,  §  1835. 
and  employment   of  ship   must  be  lawful,   etc.,   §   2098. 
of  ship:    warranty  as  to,   §  2098. 
hazardous:  use  and  occupation,  §  2104. 
prohibited   during  peace:    war:    neutrals,   §    2134. 
exigencies  of:   ertect  as  to  deviation,  §  2418. 

engaging   in,   in   expectation   of   repeal  of  law   interdicting  it,    §   2526. 
insured  unlawful:    unlawful   l)usiness  on    insured   property,    §   2536. 
prohibited  by  foreign  laws :  illegal  insurances,  §  2540. 
noncompliance  with  statute  imposing  penalty:   illegality,  §  2542. 
whic'i  would  otherwise  be  invalid  may  be  valid  through  necessity,  §  2543. 
with  enemy:  prior  valid  character  of  cargo,  §  2547. 
with  enemv:   absence  of  intent  to  violate  law  no  excuse,  §  2559. 
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with  common   enemy  by:    subject  one  of  allied  powers,  §  2564. 

with  port  occupied  by  enemy's  forces,  §  2565. 

limited  or  prohibited:  marine  risk,  §  2681. 

made  illegal  aibitrarily  by  foreign  power,  §  2682. 

made  unlawful  by  accident  over  wliicli  assured  no  control,  §  2682. 

illicit  or   contraband:    warranty   against,   and   against   seizure   therefor,    § 
2682. 

illicit:    not   legalized   bv   unauthorized   permission    of   government    official, 
§  2682. 

annual  returns :    credit  insurance,  §   2786. 

liberty  to.     See  Change  of  Vovage:   Deviation  and  Liberty  Clauses. 
See 'illegal  Trade. 
"TRADE  IX  THE  WAR  REGIOX,"  apprehension  of  hostile  operations  marine, 

§  2777. 
TRADES — "specially  hazardous"  and  '•extrahazardous':  prohibited  use,  §  2219. 
TRADESMAN,  assignnu-nt  to,  §  232()i. 
TRADING  voyage:  successive  cargoes:  time  policy,  §  172. 

voyage:  time  policy,  §  172. 

voyage  goods  lost  in  transportation  to  ship:  usage.  §  258. 

with  enemy:  mistake  or  ignorance  no  excuse.  §  285. 

purposes,  goods  landed  temporarily  for :    how  far  covered  by  marine  risk, 
§   1565. 

voyage:   goods  subsequently  loaded:    attachment   risk,   §§   1570,   1571. 

voyage:  ship  loading  from  port  to  port:  contract  for  cargo:  risk  on  freight, 
§  1612. 

by  domiciled  alien  with  enemies  of  mother  country,   §   2682. 

at  port.     See  Change  of  Voyage;   Deviation  and  Liberty  Clauses. 
"TRADING  WITH  THE  ENEMY"  proclamation  of  Great  Britain,  §  2506,  subd. 
(e), 

valid  contract:  effect  of  imminent  war  upon  the  legality  of,  §  2547. 
TRAFFIC.     See  Trade. 

'•TRAFFIC  EARNINGS"  premium  based  on:  parol  evidence,  §  1088b. 
TRAIN — entering   or   leaving   when   moving,    §    2622. 

standing  or  riding  on,  steps  of  moving  train  or  car,  §  2622. 

moving:   riding  as  passenger  on,  §  2622. 

used  for  passenger  service,  §  2S71b. 

See  Railroad. 
"TRAJECTITIA"  defined,  §   iii. 

TRANSFER— when   not    reinsurance,    but   illegal   transaction:    assets   a   trust 
fund:    deposit  with  state,   §   112b. 

of  insurance  by  agent  to  another  company:  custom,  §  452. 

of  policy:  notice  of  to  broker,  §  635. 

See  Alienation. 
TRANSPORTATION.     See  Cargo. 
TRANSSHIPMENT.    See  Repairs:  Fifty  Per  Cent  Rule,  etc.;  Reshipment.     See 

p.   3886  herein. 
TRAVEL— accident,  §  2871. 

walking  as  part  of  continuous  journey:    accident,   §  2872. 

residence,  etc.     See  Conditions  Voiding  Policy. 
TRAVELERS — accident   ticket   to   may    protect    locomotive    engineer,    §    2807. 
TRAVELER'S  INSURANCE,  railway  travelers :  history  of,  note,  §  viii. 

defined,  note.  S  9. 
TRAVERSE— §  3696. 
TREASURE— description,  §  1754. 
TREASURER  of  local  lodge  may  be  trustee,  §  628. 

cannot  ratify  and  make  valid  invalid  contracts,  note,  §  1288. 

of  shipping  club:    joinder  of  parties  defendant,   §   3647. 

of  mutual  company:  action  by,  §  3652. 

See  Agents:  State  Treasurer. 
TREASURY  DEPARTMENT.     See  Bureau  of  War  Risk  Insurance. 
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TREATIES— contract  presumed  to  be  made  with  reference  to,  §  194. 

commercial  treaties  as  part  of  contract,  §  194. 

bindi'iji;  force  of:   trade,  etc..  of  ship,  §  2098. 

insurance  in  contravention  of,  §  2540. 
TREAT1SI"'S,   as   source   of    insurance    hiw.    §    i. 
TRESPASS  not  a  "known  viohition  of  Law,"  §  2609. 
TRESPASSER  OR  MERE  INTR11J)ER— insurable  interest  of,   §  991. 
"TRIAL-TRIPS,"  vessel  constructed  for  river  navigation:  deviation,  §  2404a. 

perils  of:  marine:  latent  defects:  mill  and  machinery,  §  2784a. 
TRIHUNAL.     See  Mutual  Benettt  Society. 
TROVER  for  policy  executed  but  not  delivered,  §  3469. 
TRUSS — wearing  truss:   answers,  §   2012. 
TRUST — surplus  or  profits  in  tontine  insurance,  §  11. 

bill   for   enforcement  of:    reinsurance,    §    135a. 

relation:   "participating  policy"  does  not  create,  §  309. 

tontine   policy,   §   309. 

and  combinations,  §  320a. 

created  in  equity  for  friend:  beneficiaries,  §  796a. 

proceeds  of  policy  paid  administrator:  when  a  trust  for  beneficiary,  §  799. 

when  created  in  favor  of  mother  as  beneficiary,  §  850. 

when   created  by   advancements   of   premiums,   §    850. 

when  surplus  or  profits  are  not:  tontine  policy,  §  864. 

created  by  naming  child  as  beneficiary:  no  new  designation  may  be  made: 
statute,  §  882. 

dry  trust  in  another  of  legal  title  will  not  void  policy,  §  2052. 

reconveyance   in,  to   secure   purchase  monev:    alienation,   §   2262. 
TRUST  DEED— nondisclosure  of:  warranty,  §  2052. 

is  not  alienation,  §  2291. 
TRUST  FUND  assets,  when  a:  illegal  transfer  by  insurer,  §  112b. 

powers  as  to,   §  351a. 

insolvency:    mutual  benefit,   etc.   associations:    reinsurance,   §   134a. 

assessments  are:  when  claim  which  they  are  levied  to  meet  is  illegal,  §  1288. 
TRUST:  IN  TRUST  OR  ON  COMMISSION— §§  925,  926,  1727,  1728,  1730,  1731, 

2053. 
TRUSTEE  and  cestui  que  trust:   relation  of  parties  to  contract,   §   309. 

etc.,  included  under  term  "directors" :  statvite,  note,  §  404. 

of  mutual  tenefit  society:  no  power  to  vote  back  pay  to  themselves,  §  404. 

authority,  §  627. 

treasurer  of  local  lodge  may  be,  §  628. 

when  person  designated  as  beneficiary  treated  as  trustee,   §  729. 

as  beneficiary,  §  797. 

wife  when  trustee  of  fund  and  not  beneficiary,  §  850. 

beneficiary  may  be.  of  fund  though  not   so  designated,   §   850. 

of  proceeds:    surrender  of  policy:   beneficiary,   §   853a. 

each  may  severally  insure  his  own  interest,  §  912. 

insurable  interest,   §  932. 

of  insolvent:    insurable  interest  of,   §   934. 

when  may   be  allo\ved  for   ])remiums  paid  him,   §   1148. 

for  winding  up  may  recover  assessments  under  contingent  liability  clause, 
§  1273. 

of  unauthorized  company :   assessments  by,  §  1275. 

description  of  interest,  §  1694. 

purchaser  at  own  sale  under  power  of  sale  in  mortgage:  alienation,  §  2263. 

delivery  of  policy  to  third  party,  for  assignee,  §  2332. 

assignment  to.  §'  2339. 

change  of  trustee:   proofs  of  loss  by,  §  3305. 

payment  to:    equity.   §   3525. 

vendor  as,  for  insurance  money  paid  him,  §  3525. 

refusal  of  to  allow  name  used  in  suit:  equity,  §  3528. 

insured  as:   payment:   insurer  to  receive  what  insured  recovers:    subrc^a- 
tion,  §  3544b.  " 
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policy  to:    subrogation,   §   3561. 
receiver's  possession  is  not  that  of,  §  3592. 
parties  to  action.  §  3621. 

of  express  trust:    administrator:    parties  to  action,  §  3630. 
nonjoinder  of  unknown  shareholders  as  parties,  §  3647. 
See  Assignee;  Eeceiver;  Resulting  Trust. 
TRUSTEE  PROCESS — receiver  not  chargeable  with,  §  3592. 

See  Garnishment. 
TRUSTEESHIP  of  insiu-ed  where  abandonment  not  accepted,  §  3117. 
TRUSTS — jurisdiction  of  equity  over  as  connected  with  relief  for  mismanage- 
ment, etc.,  §  3598. 
TUG — seaworthiness,  §  2161. 

TUGBOAT — employed  in  towing:   seaw'orthiness,  §  2161. 
collision,  note,  §  2751. 
owners:  whether  common  carriers,  §  2815. 
TURNED  AWAY— blockade :   deviation,  §  2423. 

and  delay  in  port,  §  2428. 
TURPENTINE— prohibited  articles,  §  2204. 
TWO-THIRDS  LIABILITY— damages,  §  3461. 
TWO-THIRDS  VALUE — limitation  in  policy;  ultra  vires,  §  35. 
TYPE,  size  of:   written  conditions,  etc.:    requirements  as  to,  §   176e. 
ULTRA   VIRES— parol   contracts,    §§    34-36. 
public  policy  basis  of  prohibition,  §  34. 
agent's  authority,  §  35. 

where  limitation   is  to  two-thirds  value,   §   35. 
mail  insurance  by  fire  insurer,  §  35. 

where  corporation  has   received  benefits  of   contract,    §   35. 
knowledge  of  powers  of  corporation,  §  35. 
transfer  of  assets   by   life   company:    reinsurance,   §   115. 
assumption  risks  of  another  insurer  by  mutual  benefit  society,  §  115. 
reinsurer:   powers,  §§  115,  115a. 
reinsurance,  §  115b. 

estoppel  against  reinsurer  to  assert,  §  138. 
waiver  of  statutory  provisions,  §  163. 
contract  in  restraint  of  trade  to  restrict  competition,  fix  rates,  etc.,  may  be 

restrained  in  equity,  §  329a. 
foreign  company   not   complying  with   state   law   estopped   to  plead   ultra 

vires   against   its   contract,  note,   §   331. 
charter:    corporate  powers,  §  334. 

whether  newspaper  contract  is  accident  policy,  §  337d. 
when  combined  plan  is  not,  §  343. 
power  of  mutual  companies  affecting  contract,  §  350. 
defense  of:   powers  of  mutual,  etc.  companies  or  societies,  §  350i. 
estoppel  mutual  benefit  society:   contract  where  benefit  received,   §  350. 
in  establishing  a  guaranty  fund,  §  351. 

by-law  is,  which   provides   for  payment  annual   deposit  in   lieu   of  assess- 
ments, §  1247. 
acts  of  corporation  no  excuse  for  non-payment  of  assessments,  §  1349a. 
contract:    return  of  premium,   §   1405a. 
Avhen  insurance  of  growing  grain  is,  §  2517. 
endowment  insurance  bj^  beneficiary  association,  §  2518. 
accident  insurance  by  newspaper  company,  §  2535. 
expulsion  member:  equity,  §  3520. 

See  Parties ;    Powers. 
UNAUTHORIZED  COMPANY.     See  Statute. 
UNCLE  AND  NEPHEW— insurable  interest:  life,  §  1069. 

UNDERINSURANCE,  effect  of  under  ^Marine  Insurance  Act.     Appdx.  C,  sec. 
81. 
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I'NDERTAKER,  as  boiieHfiary.  ij  7!)7a. 

in    lives    of    inonibers    of    ))urial    association:    insurable    interest:    statute, 

§   107*2h. 
assi^niiuMit   to,  Jj  'J^'JOi. 
UNDKinALlATlOX.     See  Vahialion. 

UNDKHWRITKK — -liability  on  Lloyds  policy:    wben   joint,  when  several,  note, 
5)  :{;!.■). 
agreement    between   printing   companies,    5;    '.VMSh. 
derivation  of  word,  J?  5.S2. 
discharged   before  condition    performed   on   wliich    return    to    |)roportionate 

premium  based,  S  1.S94. 
discharged  from  loss  and  condition  satisfied  on  which  return  of  j)roportion- 
ate  premium  based,  g  i;i!)(i. 

See  Board  of  Underwriters:   Insurers. 
UNDERWRITERS'  GlUl^D  of  New  York:  act  to  incorporate,  note,  via. 
UNDUE  INFLrENCl'j  in  ))rocuring  assignment  from  beneficiary,  §  2;}.'55. 

assignment,  «;  2;];5r)a. 
UNEARNED  PREMIUM:  assessment  to  pay,  §  1301. 
tender  of,  §   lo'X^. 

demand  for  payment  of  before  surrender  of  policy,  §  1393. 
paid  after  loss  and  in  ignorance  thereof:  Avhen  insurer  not  released,  §  1663.. 
must  be  returned  or  tendered  on  cancelation.  5;  1671. 

Seee  Premium ;  Rescission  and  Cancelation ;.   Statutes. 
UNEMPLOYED,  emplovees,  contracts  to  compensate,  §  338e. 
UNEMPLOYMENT,  ins^^•ance  against,  note,  §  viib. 

UNILATERAL  CONTPvACT— §   1270.     See  Assessments;   Contract;   Premiums. 
UNINCORPORATED    ASSOCJATION,    withdrawal    of    member:     cancelation, 
§  lOoOa. 
as  insurers.     See  Parties. 
"UNINHABITED"  building:   increase  of  risk.  §  222,>a. 
"UNINSURED" — policy  on  another  subject:   "honor  policy,"  §  2099. 

warranted  that  "honor  policy,'"  §  2461. 
'^UNION  CLAUSE,"  risks  and  losses,  §  2794a. 

'^UNION   MORTGAGE    CLAUSE"    slip:    to    be    written    upon    or    attached   to 
policy,  note,  §  191b. 
risks  and  losses,  §  2794a. 
L"'NITED  STATES — insurable  interest  of,  in  vessel  lined  with  option  to  pur- 
chase:  war  risk,  ^  1006a. 
debt  due  to:  priority  of  claim:   insolvency,  §  3597. 

See  Statutes. 
UNITED  STATES  LLOYDS.    See  Llovds. 
UNLAWFUL— use  of  premises,  §  2218. 
arrests,  restraints,  etc.,  §  2739. 
acts  of  assured,  §  2851. 
contract.     See  ^'oid  and  Illegal  Insurances. 

See  Illegal,  Void  and  Illegal  Insurances. 
UNLAWFUL  CO]MBINATION.     See  Combination. 
UNLAWFUL  TRADE.     See  Trade. 

UNLESS  FIRE  ENSUES.    See  Excepted  Risks  and  Losses. 

UNLOADING  AND   RELOADING  goods  to  make  vessel . seaworthy,   etc.:    at- 
tachment risk,   §   1584. 

See  Repairs,  etc.;   Reshipment;  Transshipment. 
UNMARKETABILITY  OF  TITLE,  insurance  covering,  §  27i. 
UNMARRIED— warranty,  §  2100. 

LTNOCCUPIED  dwelling-house:   usage  to  charge  higher  premium,  §  258. 
premises:    increase    of   risk,    §    2225a. 

See  Vacant  and  Unoccupied. 

I-N;REGISTERED  ASSOCIATION— legal  existence  of:    companies'  act,  §  178. 

UNSEAWORTHINESS — jettison  necessitated:    exception  of  perils   of   the  sea. 

§  2683. 

ship  when  liable  for  jettisoned  cargo,  §  3441. 

See  Seaworthiness. 
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UNSKILFULNESS  of  agent  or  Ijroker:  amount  of  recovery  for,  §  717. 

See  Negligence. 
•'UNTENANTED"  or  vacant,  §  2225b. 

"UNVALUED  POLICY"  is  term  used  under  Englisli  statute  instead  of  "open 
policy,"  note,  §   15(). 

defined':  whether  policy  open  or  valued,  §  158. 

defined:  Marine  Insurance  Act.     Appdx.  C,  sec.  28, 
USAGE  of  other  countries:  sources  of  insurance,  §  i, 

to  make  written  application :   evidence,  §  31. 

as  to  policy  in  writing,  §  31. 

may  determine  whether  contract  exists,  §  50. 

course  of  business  at  place.  §  50. 

insurers  presumed  acquainted  with,  §§  50,  198. 

or  custom  that  agents  can  bind  insurer  until  notice  of  refusal,  §  59a. 

evidence  of,  that  premium  nut  due  till  delivery  of  policy,  §  84. 

how  far  part  of  policy,  §  197. 

voyage  must  conform  to  course  fixed  by,  §  175. 

general  matters,  g  237. 

part  of  tlie  common  law,  §  238. 

presumption  as  to  knowledge  of  usage,  §  239. 

to  vary   implied  obligations,  note,  §   239. 

Marine  Insurance  Act  of  England  190G,  note,  §  239. 

must  be  general,  §  240. 

must  be  well  established  and  notorious,  §  241. 

may  be  of  recent  origin,  §  242. 

must  be  reasonable,  §  243. 

must  be  uniform,  §  244. 

parties  may  by  express  contract  include  or  waive  usage,  §  245. 

admissible  where  contract  ambiguous  or  obscure,  §  246. 

inadmissible  to  contradict  or  substantiallv  vary  the  plain  terms  of  policy, 
§§  247,  248. 

whether  it  controls  the  plain  legal  import  or  words  of  policj',  §§  249-251. 

to  control  rule  of  law,  §§  249,  250- 

evidence  of  for  carriers  to  be  relieved  of  liability  for  losses,  note,  §  250. 

effect  of  upon  adjustment,  §  250. 

cannot  legalize  an  illegal  act,  §  252. 

particular  control  general  usage,  §  253. 

general  may  be  controlled  by  evidence  of  a  different  usage,  §  253. 

controls  implied  limitations,  §  254. 

as  to  adjustment  at  other  places,  §  255. 

of  another  similar  trade  or  place  or  of  anotlier  company,  §  255. 

evidence  of:    liberal   construction,    §    250. 

what  is  sufficient  evidence  of,  §  257. 

of  river  boats  to  touch  at  intermediate  points,  §  258. 

to  land  goods  in  lighters,  §  258. 

evidence  of,  §§  258,  259. 

adoption  of  by-laws  by,  §  367- 

consignee's  duty  to  insure,  §  025. 

of  particular  place:   not  to  go  outside  to  effect  insurance:  agent,  §  669. 

agent  may  be  bound  to  insure  by,  §  669. 

as  affecting  factor's  promise  to  pay  principal  to  effect  insurance,  §  669. 

as  affecting   obligation   of   agent  to   effect  insurance,   §    669. 

where  agent  to  insure  departs  from,  §  671. 

may  require  notice  of  time  when  premiums,  assessments,  etc.,  due.  §  1320. 

to  send  notice   of   time  when   premiums,  assessments,  etc.,   due,   §§    1332- 
1334. 

effect  of  as  to  return  of  premium,  §§  1422,  1423. 

as  affecting  attachment  of  risk  "at  and  from"  foreign  port,  §  1496. 

of   Newfoundland  trade:    intermediate   voyages,    §    1502. 

may  suspend  attachment  of  risk,  "at  and  from"  beyond  time  of  ship's  first 
arrival,  §  1502. 

6693 


INDEX 

USAGE— coat  iiiuoil. 

course  of  trade  to  guvoiii  inciniiiig  of  i;onoial  words  as  to  ports,  etc.,  §  1508. 
of  trade,  internu'diate  voyage:   liberty  to  toiU'}i  and  stay,  etc.:   continuance 

of  risk,  §  1523. 
as  alleeting  order  of  visiting  ports:  election  ol  ports,  §  1525. 
to  keep  cargo  on  board  after  arrival:   risk  to  port  or  ports  of  discharge, 

§  1530. 
to  correct  declaration:   shipments  to  be  subsequently  declared,  §  157(i. 
port  from  loading:  attachment  and  duration  of  risk  on  goods,  §  158S. 
to  anchor  outside  of  harbor:  goods  sent  uj)  in  launches:   duration  of  risk, 

§    15S!). 
as  alVecting  time  witliin  which  goods  must  be  landed,  §  1592. 
when  goods  laden  in  shallops,  etc.  are  covered,  §  1725. 
goods  laden  on  deck,  §  1721). 

of  particular  place  may  determine  what  goods  are  covered:  marine,  §  1735. 
as  affecting  description,  §  1749. 

need  not  be  disclosed:  exceptions  to  rule,  g§  1813,  1814. 
for  ship  to  carry  certain  documents:  concealment,  §  1832. 
of  port:  construction  of  descriptive  words  as  to  ship:   warranty,  §  1966. 
seaworthiness  of  foreign  vessel  in  foreign  port,  g  2163. 
course  of  voyage,  §§  23UG,  2367. 
to  put  ashore  to  complete  crew:  deviation,  g  2390. 
to  call  at  port  for  ^ilot:  deviation,  §'2390. 
and  exigencies  of  trade:  effect  as  to  deviation,  §  2418. 
to  carry  deck  load,  §  2695. 

particular  average  adjustment:  one-third  new,  §  3078. 
adjustment:  one-third  new:  river  and  interior  navigation,  §  3079. 
adjustment:  one-third  new,  §  3082. 

divergent  of  maritime  countries :  general  average,  §  3402. 
deck  cargo,  §  3419. 
parol  evidence,  §  3804. 
in  absence   of   dead  cargo   and   living   animals   to   be   specifically   insured. 

Appdx.  C,  Sched.  I.  sec.  17. 
or  agreement  to  vary  implied  obligation:   ]\Iaiine  Insurance  Act.     Appdx. 
C,  sec.  87. 

See  Construction;  Custom. 
USAGE  AND  CUSTOM  as  to  proofs  of  loss:  waiver,  §  3356. 

See  Custom. 
USE  of  insured  property:  imlawful,  §  2536. 

house  of  ill-fame,  §  2105. 
"USE  AND  OCCUPANCY"  of  elevator:   insurance  on,  when  not  a  contract  of 

indemnity,  §  27k. 
USE  AND  OCCUPATION.     See  Particular  Representations  and  Warranties. 
USE:   ILLEGAL  USE.     See  Void  and  Illegal  Insurances. 
USE   PROHIBITED — when   temporary   suspends    risk,    §   2212. 

See   Conditions   Voiding  Policy. 
USURA  MARITIMA,  §  iii. 
USURPED  POWER,  blowing  up  buildings  to  arrest  conflagration,  §  2582. 

See   Excepted   Risks   and   Losses. 
USURY,  when  premiums  paid  cannot  be   considered  as   additional   interest,   § 

2531c. 
VACANCY,  increase  of  risk,  §  2224a. 

"VACANT,"'  unoccupied  and  uninhabited:  "vacant,  unoccupied  or  uninhabited," 
§  2225a. 
or  untenanted:  meaning  of,  §  2225b. 
VACANT  AND  UNOCCUPIED— waiver :   agent's  authority,  §§  565,  565a,  566. 
temporary  vacancy  of   factory,  §   2216,   note. 

See   Conditions   Voiding   Policy. 
VALIDITY''  of  assignment  of  life  policy  or  certificate,  §§  914-919. 
of  notes  for  premium  and  premium,  etc.,  notes,  §  1215. 
of  provisions   as  to  premium,  etc.,   notes,   §   1220. 
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VALIDITY— continued. 

of  provisions  as  to  assessments,  §   1249. 

See  Conditions;  Contracts;  Statutes;  Void  and  Illegal  Insurances,  and  other 
Titles  tliroughoiit  Index. 
VALIDITY  OF  CONDITIONS.     See  Conditions. 
VALIDITY  OF  CONTRACT.     See  Void  and  Illegal  Insurances. 
VALUATION— how  far  collusive,  §  2.3. 

in  valued  policy.   §  25. 

"shall  not  be  liable  beyond  the  actual  value  of  the  insured  property  at  the 
time  of  any  loss  or  damage":  reinsurance,  note,  §  119. 

clause  in  Lloyds  marine  policy,  note,  §  1.59. 

-waiver  by  agent  of  right  to  have  values  stated  in  detail,  §  397. 

excessive:  disclosure,  §  1S30. 

packages  separately  valued:   marine  risk,  §  2705. 

packages   separately  valued:    average,    §§    2706-2709. 

when  there  is  and  is  not  an  insurance  on  each  separate  package,  etc.,  §  2707. 

separate  of  cargo  of  several  kinds:   abandonment  of  part,  §  2914. 

in  policy:  fifty  per  cent  rule:  repairs,  §§  3070-3075. 

undervaluation  in  proofs  of  loss,  §  3320. 

in  policy  and  value  realized  at  sale:  damages,  §  3452. 

estimation  of  partial  loss,  §  3452. 

in   policy:    general    average    adjustment,    §    3453. 

in  policy  as  evidence  or  measure  of  indemnity  or  recovery,  §  3454,  subd. 

(f).    ^  .  .  ^ 

two  per  cent  deduction:  damages,  §  3455. 

in   policy :    damages :    whole  cargo   not   shipped :    deduction,   §    3455. 

in  policy:  freight  loss:  damages,  §  3455. 

in  application:   liability  limited:    damages,   §   3461. 

revaluation  by  court:  death  claims:   insolvency,  §  3596. 
See    Overvaluation. 
VALUE  in  policy — stipulation  as  to,  §  25. 

limitation  to  two-thirds  value:   ultra  vires,  §  35. 

"insurable  value"  of  ship  in  open  policy,  note,  §  156. 

meaning  of  invoice  value,  note,  §  158. 

warranty  as  to:  substantial  breach,  §  1971. 

of  cargo  at  risk  and  not  of  whole  cargo  forms  basis  of  percentage:  partial 
loss,  §  2704. 

total  loss  of,  §  2942. 

whether  value  of  Avreck  may  be  included:   constructive  total  loss,  §  3076a. 

of  ship :   depreciation  in,  when  added  to  cost  of  repairs,  §  3103. 

of  property:  repairs,  etc.  to:  measure  of  damages,  §  3163. 

of  ship,  premium  and  outfits:  adjustment  and  damages,  §  3452. 

of  cargo  and  freight,  proof  of:  recovery:  general  average,  §  3453. 

of  ship :  general  average  adjustment,  §  3453. 

•of  goods  lost  by  fire:  damages,  §  3454. 

amount  for  which  buildings  could  have  been  sold:   damages,  §  3454,  subd. 
(c-4). 

depreciation  or  diminution  in:   damages,  §  3454,  subd.    (c-5). 

of  notes  in  gold:  deduction  of:  damages,  §  3456. 
,     two-thirds:   three-fourths:   damages,  §  3461. 

of  policy  at  time  of  dissolution:   basis  of  recovery,  §  3595. 

of  property:   declaration,  §  3678. 

proofs  of  loss  as  evidence  of,  §  3766. 

of  property:   evidence,  §§  3769,  3771. 

measure  of  under  Marine  Insurance  Act.     Appdx.  C,  sec.  16. 
"VALUED   AT"— not   conclusive,   §    166. 
VALUED  FREIGHT — accounting  for  freight  as  salvage,   §  2981. 

See    Valued    Policy. 
VALUED  POLICY — insurance  against  loss  of  rentals  analogous  to,  §   13a. 

overvaluation:  fraudulent  valuation,  §§  25,  162. 

may  be  shown  to  be  a  wager,  §  151. 
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VALUED  POLICY— continued. 

whether  jxiliey  open  or  vuhied,  §  158. 

or  open,  rule  of  exchange:   invoice  \alue,  note,  §  158. 

when    standard   policy   open    and    not    valued,    §    158a. 

fire  risks,  §  151). 

what  valuation  includes.  §   160. 

how   far   valuation   conclusive.   §    llil. 

statutory  regulations,  §   163. 

partial  loss  or  damage.  §§   164,  3452. 

rent   insurance  policy  analogous  to  valued  policy,  §   168a. 

on  goods  cx]iectcd  prolits  may  he   included,  note,   §   1019. 

attachment  ol  goods  on  freight  imdcr :  part  only  of  goods  laden,  §  1610. 

risk    on    freight    may    attach    only    jiroportionately    to    goods    and    freight 
actually  at  risk,  §  1611. 

on  freight  outward  and  homeward  covers  each  voyage,  §  1615. 

freight  where  voyage  consists  of  distinct  or  successive  passages,  §  1616'. 

cases:   "wholly  destroyed,"   §  3027. 

on  freight:  deductions:   damages,  §  3455. 

as  evidence  of  value,  ^  3763. 

evidence  of  amount  of  loss,  ^  3771. 

defined:  Marine  Insurance  Act.     Appdx.  C,  sec.  27. 

See   Poliev. 
VALUED  POLICY  LAW— §§  163,  3026-3029. 

measure  of  damages,  note,  §   163. 

objections   to,   note,    §    163. 

valid  and  based  on  public  policy,  §  163. 

conflicting  policy  clauses,  §  163a. 

three-fourths  value,  §§  163b,  163g. 

overvaluation :    fraudulent   valuation,    §    163c. 

property  destroyed  by  more  than  one  fire,  §  163d. 

real  and  personal  property,  §  163e. 

improvements  upon  real  property:  loss  of  rents  not  covered,  §  163f. 

mutual  companies:  mutual  benefit  societies,  §  163g. 

effect  of  standard  policy  as  to,   §  176d. 

as  part  of  contract,  §  194.  subd.    (e). 

obligation  of  insurer  to  ascertain  insurable  interest  in  property,  §  906. 

other  or  double  insurance :    concurrent  insurance :    coinsurance :    prorating, 
§  2496b. 

"wholly  destroyed":    -'totally  destroyed,"  §§   3026-3029. 

See  Statutes. 
VALUES — basis  of  contributory  values:    general   average,   §   3432. 
VAPORS — exploding  from   contact  with   lighted  lamp:    fire,   §   2593. 

contact  with  flame:   explosion,  §  2768. 
VAPvIAXCE— §  3696. 

VEHICLE.     See  Conveyance;  Horse  and  Vehicle  Policy. 
VEHICLE  POLICIES  are  accident  insurance,  §   8. 

defined,  note,  §  2803. 
VENDEE  or  one  under  contract  of  purchase:    conditional  sale:    insurable   in- 
terest,  §   981a. 

purchaser  on  credit:   insural)le  interest:  same,  married  woman,  §  981b. 

of  goods   to  arrive:    insurable   interest,    §   983a. 

or  one  under  contract  for  purchase  of  for  deed  of  tenancy:    insurable  in- 
terest, §§  970,  977. 

in  possession  luider  contract  of  purchase  from  equitable  owner:   insurable 
interest,  §§  978-981. 

insurable  interest,  §  984. 

and  vendor :    improvements :    insurable  interest,   §   984b. 

insurable  interest  in  ship  and  freight,  §  1007. 

under  contract  for  2>urchase:   disclosure,  §  2058. 

of  vessel :  neutrality,  §  2135. 

right  to  proceeds,  §"  3488c. 
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A^ENDEE— continued. 

subrogation,    §§    3560,    3570. 

see  Alienation;   Assignment;   Transfer  of  Policy. 
VENDOR — right  to  resume  possession  of  goods:   stoppage  in  transitu,  §  904. 
and   vendee   in   possession   under   contract   for    purchase:    whether   tenancy 

exists,   §  970. 
insurable  interest,  §  983. 

and   vendee:    improvements:    insurable    interest,    §    984b. 
insurable  interest   in  ship  and  freight,  §  1007. 
interest:  whether  covered  by  insurance  on  freight,  §  1718. 
acts  of,   where  one   holds  under   contract  for  purchase,   §  2284. 
guaranty  against  insolvency  of  debtors,  note,  §  2599. 
right  to  proceeds,  §  3488c. 

and  vendee:  right  to  proceeds:  equity,  §  3525. 
lien   of  reserved:    right   of    subrogation,    §    3558a. 
subrogation,   §§  3569.   3570. 
assignee:  parties,  §§  3618,  3619. 

See  Alienation. 
VERBAL.     See  Parol. 

VERDICT,   judgment   notwithstanding,    §    53c. 
as  evidence  of  false  swearing,  §  3343. 
not  afi'ected  by  subsequent  false  swearing,   §   3344. 
special  verdict,  §   3715. 
defects  in  declaration  cured  by,  §  3716. 
contract  to  evidence:    excessive  damages,   §   3718. 
or  finding  of  coroner:  evidence  of  death,  §  3772a. 

See  Practice. 
VERIFICATIOX  of  proofs  of  loss,  §§  3306,  3307. 
of  proofs  of  loss:   before  whom,  §  3318. 
sufficiency  of  magistrate's  certificate,  §  3327. 
particular  account  of  loss,  §  3331. 

See  Affidavit;    Notice;    Proofs  of  Loss,  etc. 
VESSEL,  hired  with  option  to  purchase:   insurable  interest  of  United  States 
in:  war  risk,  §  1006a. 
age  and  tonnage  of,  §  1991a. 

loss  of  while  moored:  duty  of  assured:  negligence.  §  2161b. 
overloading:    effect    of   practice    or    custom    to    undertake    measurements: 

seawortMness,  §  2163a. 
constructed  for  river  navigation:    trial  trip:    delay:    usual  course  of  voy- 
age: deviation,  §  2404a. 
war   risk  insurance  of,   of  friendly  nations   or   allies:    reinsurance, 
Appdx.  A. 

See  Repairs,   etc.;    Ship;    Vessels. 
VESSEL  LIABILITY  INSURANCE,  parol  contract,  note,  §  38a. 
VESSEL  OWNERS.     See  Ship  Owner. 

orders  in  council  prohibiting  British  vessels  from  carrying  contraband  from 
one  foreign  port  to  another.     Appdx.  F. 
See  Vessel. 
VESTED  INTEREST— beneficiary,  §  730. 

life  policy  cannot  be  surrendered  without   beneficiary's   consent,   §  853. 
in  wife:  none  under  statute:   benefit  society,  ^  881. 
in  possession  not  necessary  for  insurable  interest.  §  897. 

See  Beneficiary;  Designation  and  Change  of. 
VESTED  RIGHTS— change  of  by-laws,  J?  380. 
of  agent  to  hold  agency,  §  721. 

effect  of  possession  by  beneficiary  of  ])olicy,  §  849. 
mutual  benefit  societies,  note,  §  882. 
change,  etc.  of  by-laws,  §§  379o,  380c. 
See  Beneficiaries;  Parties  Mutual;  Comi)anics.  Chftnge  of  By-laws,  etc. 
VETERINARY  SURGEON'S  CERTIFIC ATE— death  of  cattle,  §  3314. 
VICE-PRESIDENT.     See  Agents. 
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VIOLATION  OF  LAW.     Seo  Law. 

VIRUS — inoculation  of,  §  2878. 

V1S15V.  laws  of.  §  i. 

MSIBLK.  EXTERNAL  MARK,  aceidenl,  §  2(517. 

of  contusions  or  wounds,  §  2()]7a. 
VOID  AND  ILLEGAL  INSUUA.NCES— railroad   relief  association  not  within 

insurance  laws,  luUc.  §  7a. 
burial  insurance  against  public  policy,  §  7c. 
when  ti)ntine  iasuraiue  void  as  gambling  contract,  note,  §  11. 
when  tontine  debenture  certificates  unlawful,  note,  §  11. 
credit  or  insolvency  guaranty:  validity  of,  note,  §  12. 
illegal  companies:  registered,  note,  §  33. 
void  policies:  power  of  agent  to  revive,  §  539. 
void  contract  gives  no  insurable  interest,  §  892. 

void  or  uneTiforceable  hypothecation  ship,  cargo  and  freight,  gives  no  insur- 
able interest,  note,  §  892. 
when  policy  void  for  nonpayment  note,  §  1209. 
void  policy,  ab  initio,   premium  returnable,  §   1398. 
void  policy:   cancelation  of  in  equity,  §   1004. 
general  principles  as  to  void  and   illegal  contracts,  §  2506. 
proclamation  of  president   prohil)iting   certain   enemy   insurances,   and   re- 
insurances, §  2506. 
proclamation  by  Great  Britain  as  to  insurances  and.  reinsurances,  §  2506. 
distinctions  to  be  observed,  §  2507. 

sanitary  inspection  of  buildings  not  within  insurance  law,  §  2508. 
life  insurance  a  valid  contract,  §  2509,  subd.    (a), 
policy  payable  to  "estate"  valid,  §  2509a. 
invaliditv  of  rider:   war  risk  excepted:   partial  illegality:   statute,  §  2509, 

subd.  ""(b), 
policy  on  life  of  minor,  §  2509b. 

policy  issued  to  person  over  age  limit:   statute,  §  2509c. 
insurance  without  insured's  consent  invalid,  §  2509d. 
stipulation  valid  suspending  policy  while  matured  premium  note  remains 

unpaid,  §  2510. 
waiver  of  condition  rendering  policy  void  from  inception,   §  2511. 
insurance  contract  based  on  fraud  invalid,  §  2512. 
marriage  insurance,  §  2513. 
constitutionalitv   of   statute   regulating   printing   conditions   in   policies,    § 

2514. 
statute  requiring  insurer  to  pay  losses  in  full  constitutional,  §  2515. 
illegality   of  contracts   insuring'  mercantile  credits,   §   2516. 
when  insurance  of  growing  grain  ultra  vires,  §  2517. 

when  endowment  in.surance  by  beneficiary  association  ultra  vires,  §  2518. 
stipulation  limiting  place  of  bringing  suit,  §  2519. 
■     statute  may  affect  right  of  recovery  by  enlarging  rights  of  assured  under 

its  stipulations,  §  2520. 
where  assured  has  no  such  interest  as  statute  requires,   §  2521. 
navigation  and  convoy  acts  of  England,  §  2522. 
efi"ect  upon  valid  contract  of  statute  laying  embargo,  §  2523. 
effect  of  subsequentlv   enacted  statute  upon  void   or  illegal   insurances,   § 

2524. 
whether  policy  void:    stamp,  when  required  by  statute,  §  2525. 
engaging  in  trade  in  expectation  of  repeal  of  existing  law  interdicting  it, 

§  2520. 
effect  of  subsequently  enacted  prohibitory  law,  §§  2527,  2528. 
effect  of  arbitration  clauses,  §  2530. 
insurance  contrary  to  the  policy   of  the  law,   §   2531. 

insurance  against  capital  conviction  or  execution  for  crime  is  void,  §  2531a. 
fidelity  guaranty:  validity  of,  §  2531b. 
usury,  §  2531c. 

condition  upholding  suicide,  whether  void,  §  2532. 
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VOID  AND  ILLEGAL  IXSLRAXCES— continued. 

insurance    by    common    carrier    against    losses    from   negligence,    etc.,    not 

against  public  policy,   §   2.533. 
policy  executed  on   Sunday,   §   2534. 

newspaper  company  cannot  carry  on   accident  insurance  business,   §  2535. 
where  traffic  insured  imlawful,  or  unlawful  business  carried  on  upon  insured 

property:  lire  risk,  g  2.536. 
illegal  use  of  property  when  susceptible  of  legitimate  use:   public  policy, 

§  2537. 
illegal  occupation  of  insured:   life  risk,  §  2538. 

goods,  the  importation  or  exportation  of  which  is  prohibited,  §2539. 
trade  prohibited  by  foreign  law:    effect  of  treaties,   §  2540. 
exportation  otherwise  legal  may  become  illegal  by  subsequent  execution  of 

agreement  in  evasion  of  revenue  laws,  §  2541. 
eflfeet  of  prohibitory  statute  imposing  penalty:    collateral  acts,  §   2542. 
trade  which  would  otherwise  ba  invalid  because  interdicted  may  be  valid 

through  necessity,  §  2543. 
contract  of   indemnity   against  embargo  valid,   §   2544. 
effect  of  violation  of  embargo,  §  2545. 
cargo  procured  with  proceeds  of  former  illegal  cargo:  prior  separate  voyage 

iflegal.   §  2546. 
trade  with  enemy :   prior  valid  character  of  cargo,  §  2547. 
where  prior   part   of   same   voyage   is   illegal,   §    2548. 
illegality   after   risk   attaches   "at   and   from,"    §   2549. 
where  subsequent  part  of  same  voyage  is  illegal,  §  2550. 
effect  of  partial  illegality  upon  contract,  §§  2551,  2552.. 
illegality  removed  as  to  part  of  cargo  by  permission  of  government,  §  2552. 
partial  illegality:   ship-owners  under  same  policy,  §  2553. 
partial   illegality:    insurance  by   common  agent  covering  goods   of   hostile 

and  neutral  owner,   §  2554. 
effect  of  illegal  employment  of  ship  upon  neutral  goods  transported  therein, 

§  2.555. 
goods    of   several   owners   under   same   policy   effected   by   common    agent, 

§  2556. 
transportation  of  same  vessel  of  lawful  and  unlawful  goods,  §  2557. 
effect  of  intention  to  do  illegal  act,  §  2558. 

trade  with  enemy,  absence  of  intent  to  violate  law  no  excuse,  §  2559. 
when  possibility  of  executing  illegal  intention  removed,  §  2560. 
insurance  upon  a  cartel-ship  while  employed  as  such,  §  2561. 
insurance  to  ports,  some  hostile,  some  not,  §  2562. 
contract  excepting  interdicted  port  unlawful,  §  2563. 
subject  of  one  or  two  allied  powers  may  not  trade  with  common  enemy, 

§  2564. 
trade  with  port  occupied  with  enemy's   forces:    power   of   government  to 

determine  what  are  hostile  relations,  §  2565. 
illegality  to  which  insurer  is  in  privity  may  affect  his  rights,  §  2566. 
goods   shipped  to  neutral  port,   §   2567. 

ulterior  or  ultimate  destination,  §  2567,  subd.   (a). 

distinction  where  consignee  is  resident  of  country  occupied  by  enemy, 

g  2567,  subd.    (b). 
distinction  between  '"continuous  voyage"  or  "continuous  transportation" 
and  ultimate  hostile  destination  of  contraband,  §  2567,  subd.    (c). 
insurance  on  contraband  of  war,  §  2568. 
Avhat  articles  contraband  of  war,  §  2569. 
same  sul)ject :   British  Orders  in  Council,  etc.,  §  2569a. 
definition   of   license   and   authority   conferred   thereby,    §    2570. 
by  what  authority  license  granted,  §  2571. 
misdescription  of  land  on  which   building  located  does   not  avoid   policy, 

§  2,572. 
where  failure  to  name  destination  does  not  avoid  marine  risk,  §  2573. 
policv  to  himself  bv  agent  or  insurer  and  receiver  void,  §  2574. 
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VOID  AND  ILLEGAL  INSURANCES— continued. 

when  contract  for  both  voyage  and  time  policy  invalid.     Appdx.  C,  sec.  24, 
subd.  2.  '  ^ 

Sco   loiulitioiis,    etc.,    Policv ;    Public   Policy. 
VOID  SALE.     See  Alienation. 

VOLUNTARY  ADVANCES  on  vessel:    insurable  interest,  §  999. 
VOLUNTARY  ACENT— acts  may  be  ratified,  §  642. 

liability  of,  §  dSO. 

lien  of",  §  liltO. 

insurance  bv,  return  of  premium,  §  14'26. 
VOLUNTARY   CONTRACT— insurance  is  a,   §   19. 

VOLUNTARY  EXPOSURE  to  obvious  or   unnecessary  danger,   §§  2024,  2626, 
2627. 

See  Excepted  Risks  and  Losses. 
VOLUNTARY  TERMINATION  OF  RISK  by  assured  does  not  entitle  to  return 

of  premium,  §  1420. 
VOTE  OF  DISSOLUTION— benefit  society:   wlun  valid,  §  3598. 

ex))ensfs  in  carrying  out,  §  3598. 
VOUCHEPvS — production  of:  proofs  of  loss,  §§  3331,  3332. 
VOYA(;E — miist  conform  to  course  fixed  by  usage,  §  175. 

descrii)tion  of,  §§  175,  2365. 

expressed  in  policy,  §   177. 

illegal:    insurable 'interest,    §    893. 

(Uitlits:   lishing  voyage:   insurable  interest,  §  1024. 

when    entire,    premium    not    returnable,    §    1420. 

divisible,  return  of  premium,  §  1421. 

no  recovery  for  loss  of  when  no  insurable  interest  in,  §  1448. 

not  excluded,  but  risk  suspended,  §  1473. 

cargo  insured  for.  suspension  of  risk,  note.  §  1473. 

of  ship  distinguished  from  voyage  insured.  §   1488. 

insured   changed   or   al)andoned:    attachment,   etc,    of   risk,    §    1488. 

insured  specific  part  of  another  voyage   already  commenced,  abandonment 
of  voyage,  §  1488. 

insured:   time  specified  for  continuance  ol  risk  after  arrival  of,  §  1492. 

sailed  by  ship  entirely  different,  §  1493. 

descriljed:  sliip  must  sail  on  and  no  other,  §  1493. 

from  one  port  to  another  before  risk  attaches,  §  1511. 

whether  risk  entire  or  severable,  §  1513. 

compelled  to  be  temporarily  delayed:  continuance  risk,  §  1526. 

abandonment  or  change  of  terminates  risk,   §   1531. 

broken  up  to  avoid  peril  not  insured  against,   §   1531. 

insurance  applies  to  first  voyage  or  the  one  commenced,  §  1577. 

insured  al)andoned:  attachment  and  duration  of  risk  on  goods,  §  1585. 

stopped  or  delayed  by  ice:  inland  navigation:  termination  of  risk  on  goods, 
§  1.593. 

other  than  that  insured:  loss  incurred  in:   risk  on  freight  Avill  not  attach, 
§  1613. 

outward  and  homeward,  each  covered  by  valued  policy  on  freight,  §  1615. 

consisting  of  distinct  or  successive  passages:  freight:  valued  policy,  §  1616. 

freight  earned  on  return  voyage  no  loss,  though  detained  by  government, 
§  1617. 

entire  or  separate:   seaworthiness,  §  2171. 

successive  voyages:    seaworthiness,   §   2171. 

distinction  between  voyage  of  ship  and  voyage  insured,  §  2366. 

delay  in  ])rosecuting:  deviation,  §  2426. 

commenced  before  embargo  act  passed,  §  2528. 

not  illegal  by  failing  to  carry  water  as  required  by  statute,  §  2542. 

noncompliance  with  statute  imi)osing  penalty:    illegality,  §  2542. 

efi"ect  of  prior  separate  illegal  voyage,  §  2546. 

prior  part  of  illegal,  §  2548. 

subsequent  part  of  illegal,  §  2550. 
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VOYAGE — continued. 

failure  to  name  ship's  destination,  §  2573. 

loss  of  as  to  carijo  is  not  loss  of  as  to  ship,  §  2730. 

delay  in.  §  2760": 

voluntarily  abandoned:   freight,  S  2922, 

defeated  or  loss  caused  by  peril  not  insured  against:   abandonment,  §  2959. 

effect  of  declaration  of  war  after  voyage  commenced:   warranty  free  from 
capture,  etc.,  §  2996a. 

loss  or  retardation  of:  ship,  cargo  and  freight,  §  3015. 

ship  on   first  voyage:    one-third  new,   §   3085. 

for  period  of  tiiiie  or  both  to  be  specified  m  policy.     Appdx.  C,  subd.  3. 

provisions  of  Marine  Insurance  Act  as  to.     Appdx.  C,  sees.  42-49. 

See  Change  of  Voyage;   Homeward  Voyage;    Sailing  on  Voyage;    Trading 
Voyage. 
VOYAGE  POLICIES— defined,   §  174. 

sometimes  taken  against  land  risks,  §  174. 

against  land  risks,  note,  §  174. 

seaworthiness,  §  2151. 

aggregation  of  losses:  average,  §§  2703,  2711,  2712. 

defined:  Marine  Insurance  Act.     Appdx.  C,  sec.  25. 

See  Policy. 
WAOER — insurable    interest:    reinsurance,    §    118a. 

contracts:   insurable  interest,  §  899. 

statute  as  to,  §  914. 

contracts — in  pari  delicto,  §  1405. 
WAGER  POLICY— statute,  note,  §  vii, 

validity  of,  §  149. 

conflict  of  laws,  §   150. 

valued  policy  may  be  shown  to  be,  §  151. 

friend  as  beneficiarj',  §  729. 

insurable  interest,  §  894. 

defined,  §§  148,  894a,  914a,  954a. 

creditor  on  life  of  debtor:    amount  recoverable,   §  954. 

insurable   interest:    evidence   as  to,   §   3761a. 

See    Insurable    Interest;    Policy;    Statutes. 
WAGES  of  mariners:    insurable  interest,  §  1022,  and  note. 

and  maintenance  of  master  and  crew:    general  average,   §   3427. 

and  provisions  of  crew :    general  average,   §   3441. 

etc.  of  master  and  crew:   general  average,  §  3442. 

of  crew,  etc.:   general  average,  §  3442. 

and  provisions:  deductions:  damages:   open  freight  policy,  §  3454. 

of  mariners  during   detention   in   port:    damages,   §    3454. 

See  Crew. 
WAGING  OR  GAMING  CONTRACT,  avoidance  of.    Appdx.  C,  sec.  4r-{l). 
WAIVER— 

1.  Parol  Contracts:  Completion  of  Contract: — 

bv  benefit  society  of  by-laws,  §  34. 

of  by-laws,  §  34." 

parol  contract:  by-laws:  mutual  benefit  association,  §  34. 

of  statutory  provisions:   mutual  benefit  societies,  §  34. 

of  noncompliance  with  by-laws  by  acceptance  of  assessments,  §  53c. 

of  medical  examination,   S   53c. 

when  prepayment  to  agent  is  not,  §  70. 

evidence  of:   does  not  vary  written  contract,  §  76. 

second   assessment  made   when   first   unpaid,    §   76. 

prepayment  of  premium,  §§  76.  77-80. 

prepayment  premium  may  be  by  parol,  §  76. 

prepayment  premium,  §§  76,  1362.  . 

note  given  for  premium,  §  7C. 

prepayment  of  premiuin  by  agent,  §  77. 

prepayment  of  premium:  renewal,  Sj  78. 
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ajii'iit's  proiiaymoiit  premium:   lonowal,  §  78. 

non])aymom  of  inomium  liy  doliveiy  of  polioj'.  §  79. 

paymi'Ut  piviuium   in   rash   may   bo  waived,   §   80a. 

evidonce  inadmissible  that  a<;eiit    frequent Iv  waived   prepayment  premium, 

§  84. 
prepavment  premium:   what  is  evidence  of,  §  85. 
prepayment  premium   or   delivery   during  good  healt.li   or    life   of   assured, 

SS  !'7a.  f>7b. 
of  health   eertilicate.   §   97b. 
2.  Waiver  Continued:   the  Poliey  and  Construction:  — 
in  policy  of  statutory  conditions,  §  163. 
of  standard  policy  provisions,  §  176c. 
signing  fidelity  bond:  employee:  agency,  §  178a. 

of  statutory  rights  by  insurer:  ajjplication  as  part  of  contract,  §  190t. 
of  statutory  provisions:    standard  policy,   §   194.  subd.    (i). 
of  usage  in  contract,  5?  245. 
3.  Waiver  Continued:  Mutual  Benefit,  etc..  Associations:  — 
irregularity  of  organization  of  lodge,  §  350. 
bv  association  or  mutual  benefit  company:  powers  of,  §  350h. 
right  of  member  or  beneficiary  to  object  to  amendments,  §§  380f,  380g. 
by  or  estoppel  against  association,  society,  etc.,  or  officers  thereof;  amend- 
ments, §  380h. 
4.  Waiver  Continued:  Agents  and  Agency: — 
by-laws  by  agent,  §§  394,  397. 

agent's  of  right  to  have  values  stated  in  detail,  §  397. 
proofs  of  loss  by  agent's  acts,  §  397. 
agent's  consent  to  other  insurance,  §  397. 
agents:   breach  of  conditions,  §  397. 
agent's  powers  as  to,  §§  397,  565,  566. 
as  to  assured's  title,  §  397. 
agents,   §   397. 

notice  of  loss  by  agent's  acts,  §  397. 
agent:  change  in  facts,  or  condition  of  premises,  §  397. 
by  president  of  company,  §  399. 
proofs  of  loss  by  president,  §  399. 
prepayment  of  premium  by  president,  §  399. 
as   to'  title  by  vice-president,   §  400. 
conditions  by  directors,  §  404. 
forfeiture,  by  directors,   §  404. 
subordinate  lodges,  §  407. 
mutual  societies,  §§  407,  882,  note, 
conditions  bv  acts  of  adjuster,   §   409. 
adjuster,  §§  409,  41G. 

fidelity  bond  when  employee  not  obligor's  agent,  §  416a. 
agent's  restrictions  on  agent's  authority  in  policy,   §§   431-443. 
stipulation   that  only  certain  agents  may  waive,   §   432. 
limitation  of  agent's  authority  in  policy:    statutory  provisions:    standard 

policy,  §  433a. 
that  restrictions  in  policy  on  agent's  authority  bind  assured,  §  434. 
restrictions  in  policy  as  to  manner  of  exercising  authority  by  agent,  §  435. 
that  restrictions  in  policy  on  agent's  powers  relate  only  to  acts  after  policy 

delivered,  §  436. 
that  restrictions   in   policy   on  agent's   powers   relate  to   acts  before   loss, 

§  437. 
that  restrictions   in   policy   on   agent's   powers   only   prima   facie   binding, 

§  438. 
agents  may  waive  conditions  notwithstanding  policy  inhibition,  §  439. 
and  estoppel :  agents :   opinions  of  courts  as  to,  §  440. 
and  estoppel:  opinions  of  courts  as  to:  agents,  §§  440,  440a. 
oral  waiver:   restrictions  in  policv,   §§  441,  442. 
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officers  or  agents  of  subordinate  lodges,   §  442a. 

agreement  by  agent  to  make  proper  indorsement  on  policy  and  failure  so 

to  do,  §  443. 
restrictions  in  application  on  agent's  authority,  §  444. 
conditions:    agency,   custom,   etc.,    §   447. 
restrictions  in  policy  on  agent's  powers:   customs,  course  of  business,  etc., 

§  447. 
time  of  payment  of  assessments:    agent,   §   447. 
agent's  proofs  of  loss:   custom,  etc.,  §  450. 
nonpajauent   premium :    ratification    of    agent's    acts,    §   459. 
as  to  premium :    ratification  of  agent's  acts,  §  460. 
receipt  of  overdue  premiums  by  agent:  ratification,  §  460. 
retaining  benefit  of  agent's  acts,  §  461. 
neglect  to  disaffirm  agent's  acts,  §  462. 
other  insurance:   ratification  agent's  acts,  §  464. 
conditions  by  parol,  §  472. 

knowledge  of  insurer:  misrepresentations:  agent's  mistakes,  etc.,  §  472. 
agent's  mistakes,  etc.:   application,  §§  472,  473. 
conditions:   agent's  acts,  §  481. 
agent's    acts:    application:    whether    question    of    waiver    or    estoppel    or 

whether  condition  attached,  §  482. 
agent's  misdescription  of  property,  §  493. 
misrepresentations  by  agent,  §§  505-507. 
suljordinate  employees  of  railroad  relief  association,  §  510. 
of  requirements  as  to  application  by  subordinate  officers  of  association     § 

510. 
signature  to  premium  note :  custom,  §  532. 
from  acts  of  agent,   §  533. 
by  industrial  insurance  agent,  §  533c. 

and  estoppel:  mutual  lienefit,  etc.,  companies:  agents,  §  533d. 
agents:    conditions  precedent  and  subsequent,   §   534. 
conditions:   what  agents  may  waive:   knowledao  before  and  after  contract 

made,   §   535. 
agent's  benevolent  society,  note,  §  535. 
forfeiture,  by  agent's — generally,   §  536. 
alone  does  not  revive  forfeited  policy,  note,  §  539. 
power  of  agent  to  orally  waive,   §  540. 
where  agent  fails  to  take  advantage  of  forfeiture,  §  541. 
receiving  premium:   agent,  §  542. 
by  delivery  of  policy:  agent,  §  543. 
by  agent  of  local  lodge  of  fraternal  order,  §  543a. 
knowledge  of  agent  not  obtained  in  course  of  employment,  §  544. 
knowledge  of  agent  not  obtained  in  individual  capacity,  §  546. 
knowledge  of  company  at  whose  instance  another  issues  policy,  §  547. 
as  to  premium:   power  of  agents  as  to,  §§  550-555. 
when   no  waiver :    agent,   §   555. 
other    insurance:    agent's    powers,    §    556. 
by  failure  to  cancel:    other   insurance:    statutory   policy   provisions    as   to 

agents,  §  556b. 
other  insurance:   broker,  §  557. 
change  of  risk:  agent's  powers  as  to,  §  559. 
assignment:  agent's  powers  as  to,  §§  560,  561. 
alienation:  agent's  powers  as  to,  §§  500,  561. 

power  of  agent:  alienation:  change  of  interest:  chattel  mortgage,  §  561a. 
agent's   authority:    title   and   interest,    §    562a. 
encumlirances:   agent's  powers  as  to,  §§  563,  564. 
encumbrances:    agent's   authority,    §§    563,    563a,    564. 
vacant  and  unoccupied :    agent's  powers   as  to,   §g   5ti."),   566. 
notice  of  loss:   agent's  powers  as  to,  §§  575,  570. 
proofs  of  loss:  where  agent  aids  in  preparing  same,  §  578. 
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proofs  of  loss:  oondition  conflicting  with  settled  rule  of  law:  agent,  §  579. 

formal  proofs  of  loss:  agent,  §  580. 

agent's  proofs  of  loss:  place  of  deli\ery,  §  582. 

proofs  of  loss:  what  agent  may  waive,  §  583. 

acts  of  adjuster:   proofs  of  loss,  §§  584-586. 

by  acts  of  adjuster:   proofs  of  loss  or  death,  §§  584,  584a. 

proofs  of  loss:   what  agent  may  not  waive,  §  587. 

proofs  of  loss:   what  is  not  a  waiver,  §  588. 

retention  of  proofs  of  loss  by  agent:    failure  to  object,  §  589. 

proofs  of  loss:    examination  by  agent,  §  590. 

proofs  of  loss:  agent's  denial  of  liability:  other  grounds,  §  591. 

proofs  of  loss:  delay  caused  by  agent,  §  592. 

proofs  of  loss:   custom  of  other  agents,  §  593. 

proofs  of  loss:  fraud  of  agent  in  inducing  settlement,  §  594. 

particular  account  of  loss:   agent,  §  596. 

marine  protest:    agent,  §  597. 

time  limit  for  suing:    agent's  powers,  §   602. 

loss  of  agent's  lien,  §  693. 

5.  Waiver    Continued:    Beneficiaries:  — 
by-laws:  designation  of  beneficiaries,  §  728. 

not   applicable:    change   of    beneficiary,    §    740d. 

of  formalities  as  to  change  of  beneficiary,  §§  746a,  746b. 

by   payment    of    fund    into   court:    defense   that    beneficiary   is    ineligible, 

§    746c. 
society   cannot  waive  statute   or   charter   limiting   beneficiaries  to   certain 
■    classes,  §  878. 

6.  Waiver  Continued:  Premiums,  Assessments  and  Dues:  — 
agents:    of  quarterly  payments   of  premium,    §    1111. 

whether  provisions  of  nonforfeiture  statutes  can  be  waived,  §  1179. 

forfeiture,  for  nonpayment  note  and  recovery  on  same,   §   1210. 

when  none  by  demand   of  payment  after   default  in   payment   note,   note, 

§  1230. 
reinstatement  by  way  of  and  not  as  new  contract:  creditor's  rights,  §  1277. 
collecting  assessments  to  meet  illegal  claims,  §  1288. 
custom  to  send  notice  of  time  of  payment,   assessments,  dues,  etc.,  note, 

§  1333. 
acceptance  of  overdue  premiums  on  industrial  policy,  §  1364. 
forfeiture,    generally,    by    receipt    of    overdue    premises,    assessments    and 

dues,   §   1369. 
collecting  assessments  on  notes  or  by  collecting  or  suing  on  notes,  §  1370. 
levy  and  receipt  of  subsequent  assessments  and  dues,  §§  1371-1373. 
custom:  acceptance  of  premium,  etc.,  after  loss  or  death,  §  1374. 
failure  to  declare  a  forfeiture,   §   1376. 

by  assured  of  exemption  from  assessment:  illegality  of  assessment,  §  1383. 
election  to  refund  premium  or  pay  insurance,  §  1397a. 
as  aflfected  by  return  or  tender  of  premium,  §  1429a. 

7.  Waiver  Continvied:  Attachment  and  Duration  of  Risk:  — 
attachment  of  risk  by  waiver  of  stipulation  as  to,  §  1440b. 
forfeiture:   reinstatement  of  member  may  be  by  way  of,  §   1458. 
agreement  necessary  to  renewal  or  revival  after  forfeiture,  §   1467. 
strict  compliance  with  stipulations  as  to  rescission  or  cancelation,  §  1660. 
cancelation,    §    1673a. 

surrender  of  policy  upon  assured's  request:  cancelation,  §  1673b. 

8.  Waiver   Continued:    Concealment  Representations,   Misrepresentations   and 

Warranties:  — 
concealment:  marine  risk:  underwriter  put  on  in(|uiry,  §  1708. 
disclosure  of  information  of  material  facts:   statute,  note,  §  1824. 
by  being  put  on  inquiry  by  facts  stated:  concealment,  §  1866. 
concealment:   inquiry,  §  1870. 

concealment:   subsequent  reception  of  premium,  §  1873. 
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.false  representations:    agent's  fault:    knowledge  of  agent,   §   1905. 

of  warranty,   §   1973. 

representations  as  to  age,  §   1992d. 

clear  space  clause:  warranty,  §  1998c. 

as  to  encumbrances,  §§  2016,  subd.   (f),  2003. 

iron  safe  clause,  keeping  books,  etc.,  in,  §§  2063.  2064. 

private  garage  warranty:  location,  §  2068. 

location   by  rider,    §   2068. 

representations,   etc.,   as  to  consiilting  physicians,    §   2070,    subd.    (1). 

or  estoppel:  knowledge  of  assurer  or  agent  obtained  through  insurer's 
agency  bureau,  §  2075,  subd.   (q). 

insurer's  or  agent's  knowledge  of  insured's  use  or  habits  as  to  intoxi- 
cants, §  2096,  subd.    (c). 

use  and  occupation  of  property,   §  2103. 

seaworthiness,    §    2169. 

breach   of  warranty  may  be  waived:    Marine   Insurance   Act.     Appdx.   C, 
sec.  34,  subd.  3. 
9.  Waiver  Continued:   Conditions  Voiding  the  Policy: — 

notice  of  increase  of  risk,  §  2208. 

forfeiture:    prohibited    use,    §    2220. 

prohibited  use  of  property,  §  2221. 

condition   as  to  vacancy,   etc.,    §   2231. 

condition  as  to  residence,  travel,  etc.,  §  2232. 

clause  as   to  prohibited  occupation,   §   2236c. 

consent  to  assignment:    notice  to  insurer,  §  2248. 

forfeiture:   alienation:    sheriff's   sale,   §   2279. 

change  of  title,  etc.:    alienation,   §  2291a. 

of  prior  breaches  of  conditions  by  consent  to  assignment,  §  2308. 

subsequent  assent  to  assignment,  §  2308. 

fraud  in  assignment,   §  2313. 

consent  to  assignment,  §  2319. 

as  to  assignment,  §  2325. 

deviation,  §  2444. 

condition  requiring  consent  to  ether  insurance,  §  2485. 

notice  and  consent  to  other  insurance:   indorsement  on  policy,  §  2487. 

10.  Waiver   Continued:   Void  and   Illegal   Insurances   and   Excepted   Risks  and 

losses: — 
condition  rendering  policy  void  from  inception,  §  2511. 
of   condition    rendering    policy   void    from    its    inception:    title    insurance, 

§    2511. 
issuing  certificate  to  confirmed  drunkard,  §  2tJl4. 
voluntary  exposure  to  unnecessary  danger,  §  2624c. 
violation  of  law:    employer's  liability   policy,   §   2632c. 
defense  of  suicide,  §  2661b. 

11.  Waiver  Continued:  Risks  and  Losses: —  ^ 
where  shipments  are  to  be  subseqviently  approved  and  indorsed  on  marine 

policy,   §  2730. 

credit  guaranty:  when  agreement  to  await  result  of  bankruptcy  proceed- 
ings affects  contractual  limitation  of  time  for  suing,  §  2786,  subds. 
(k)-(m). 

abandonment,  §§  3017,  3018. 

nonwaiver  clause:  abandonment,  §  3017a. 

arbitration  clause:   rebuilding,  etc.,  §  3167. 

by  parol  of  right  to  rebuild:  arbitration,  §  3168. 

defense  of  misrepresentation  by  election  to  rebuild,  §  3169. 
12.  Waiver  Continued:  Conditions  Affecting  Loss  and  Actions:  — 

time  limit  for  suing,  §§  3182,  3207,  3220.  3221. 

time  limitation  for  suing:   credit  guaranty  policy,  §  3207. 

time  limit  for  suing:  request  for  further  proofs  of  loss,  §  3209. 

proofs  of  loss:  time  limit  for  suing,  §  3210. 
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time  limit  for  sxiin-i :  doniiil  of  liability,  i?S  3211,  3212. 

payment  to  mort^aj^w  no  waiver  of  limitation  for  suing  as  to  mortgagor, 

ji  321(5. 
action  transft>rred  to  another  court  after  expiration  of  time  limit  for  suing, 

§    321!). 
agent's  of  time  limit  for  suing,  §  3220. 
refusal  to  arbitrate  except  on  new  terms,  §  3256. 
denial  of  liahilitv,  when  waives  arbitration,  g  3257. 
arbitration  and  award,  §§  3258,  3259,  32l)l. 
proofs   of    loss:    arbitration   and  award,   §    32G1. 
notice  of  death,  §  3278. 
notice  and  proofs  of  death,  §  3286. 
notice  and  proofs  of  loss,  §  3287. 
written  notice  of  loss,  §§  3288,  3389. 

proofs  of  loss,  §  3289.     See  Notice,  Proofs  of  Loss,  etc.,  subd.  7. 
and  estoppel:  proofs  of  loss:  whether  waiver  must  take  place  before  action 

brought,  §  3354. 
agents,  by  parol  of  proofs  of  loss,  §  3357. 
b}-  parol  of  service  of  proofs  of  loss,  §  3360. 
nonoccupancy :    proofs  of  loss,  §  3373. 
want  of  interest  in  property:  proofs  of  loss,  §  3373. 
defects  in  notice  of  loss,  note,  §  3373. 
nonpayment  of  premium:  proofs  of  loss,  §  3373. 
alienation:    proofs  of   loss,    §    3373. 
other  insurance :  proofs  of  loss,  §  3373. 
foreclosure :  proofs  of  loss,  §  3379. 
refusal  to  pay  assessment:   proofs  of  loss,  §  3380. 

13.  Waiver  Continued:   Remedies,  etc.:  — 

insurer's  right  of  subrogation :    adjuster,   §  3583a. 

other  insurance:   agent,  note,  §  3386. 

by  receiver,  §  3592. 

receipt  of  interest  on  premium  note :  insolvency  of  maker,  §  3599. 

14.  Waiver  Continued:  Pleading,  Defenses,  Evidence:  — 
pleading:  declaration,  etc.,  §  3683. 

defenses:   waiver  and  estoppel,  §  3731. 

evidence  of :   burden  of  proof  of,  §  3799. 

and  estoppel:  parol  evidence,  §  3804. 

See     Agent;     Jury;     Notice     and     Proofs     of     Loss;     Other     Insurance; 
Premiums. 
WALKING — or  Ijeing  on  "railway  bridge  or  roadbed,"  §  2625. 

as  part  of  continuous  journey:    accident  to  traveler,  §  2873. 

to   terminate    journey   after  leaving  conveyance,    §   2876. 
WALLS— falling:  "fire  risk,  §   2774. 

weakened  bv  previous  fire:  fallen  building,  §  2775. 
,  '  See  Fallen  Building;    Party  Walls. 

WAR— efl'ect  of  war  generally,  §  281. 

binding  force  here  of  laws  of  belligerent  nations,  §  287. 

effect  of  war  on  pre-existing  valid  contract,  §§  289-291. 

effect  of  declaration  of:  alien  enemies:  status  of,  §  299b. 

loss  before  war,   §  290. 

that  war  merely  suspends  the  contract,  §  291. 

war:   license  to  trade,  §  293. 

termination  of  agency:  war,  §  719. 

whether  war  excuses  nonpayment  premium,  §  1345. 

effect  of  war  on  duration  of  risk,  §  1474. 

warranty  to  sail  or  depart  with  convoy,  §§  1953,  1972. 

insurance  and  reinsurance  prohibited,  §  2506. 

trading  with  the  enemy  proclamation  of  Great  Britain,  §  2506,  subd.    (e). 

risk  excepted,  §  2509,  subd.   (b). 
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effect  of  imminent  war  upon  legality  of  contract:   tradmg  vvitli  enemy,   § 

2547. 
marine  insurance,  transfer  to  neutral  during  transit,  §  2547. 
declaration  of  as  "restraint"  of  "prices,"  etc.:   abandonment:    loss  of  "ad- 
venture": goods  remaining  in  assured's  possession,  §  2996a. 
effect  of  declaration  of  after  voyage  commenced,  §  2996a. 
effect  of  war  upon  time  limit  for  suing,  §  3214. 
where  impossible  to  comply   with  time  limitation   clauses   on   account   of, 

§  3214. 
loss  during  war:   notice  and  proofs  of  loss,  §  3317. 
or  "marine  risk"  whether  policy  on  steamer  is  a,  §  2734. 
certain  exports  in  time  of  war  declared  unlawful.     Appdx.  G. 
losses:  American  vessels  insured  against.     Appdx.  A. 
See  Alien  Enemies. 
WARD — infant:  guardian:  surrender  and  cancelation,  §  1646a. 
as  beneliciary:  assignment  of  policy,  2346. 
action  bv  guardian:   parties,  §  3627. 
WAREHOUSE  EXPENSES— general  average,  §  3427. 
WAREHOUSEMEN — may  effect  insurance,  §  626. 
insurable  interest,  §§  898,  926. 

liability  under  agreement  with  carrier  to  insurer,  §  2750. 
storage  of  goods  in  which  assured  has  no  interest:  limited  liability,  §  2823. 
liability  to  carrier,  §  2824. 

releasing  railroad  company:  subrogation,  §  3540. 
WAREHOUSES — goods  in  may  be  insured  while  awaiting  shipment,  §   1565. 
goods  temporarily   placed  in:    how  far  covered  by  marine  risk,    §   1565. 
See  Government  Warehouses. 
WAREHOUSING — cargo:    expense  of:    transshipment,   §   3099. 
WARES  AND  MERCHANDISES— cargo :   description,  §  1725. 

See  Description. 
WARRANTED  FREE  FROM  mortality:  marine  risk,  §  2674. 
insurrection:   marine  risk,  §  2680. 
capture,  etc.,   §   2684. 
detention,  §§  2687,  2688-2690. 

loss  by  collision  of  foreign  powers  or  of  our  government  with  others,  §  2691. 
confiscation  in  ship's  port  or  ports  of  discharge,  §  2693. 
loss  if  not  permitted  entry:   blockaded  port,  §  2694. 
average,  etc.:    abandonment,   §§   2696,   2938,  2941. 
particular  average  unless  in  collision,  §  2752. 

See   Excepted   Risks   and   Losses;    Marine. 
WARRANTIES— in  reinsurance,  §  128. 
as  to  valuation,  §  162. 
expressed  in  policy,  §  177. 

statutes  as  to,  as  part  of  contract,  §  194,  subd.   (f). 
construction  of:   intention  of  parties,  §  209b. 
concealment  of  papers  not  a  breach  of:   usage,  §  258. 
held  dispensed  with  by  oral  agreement  before  delivery,  §  472. 
misrepresentations  by  agent  in   application,   §   474. 
answers  to  medical  examiner:  waiver,  §  474a. 
sole  and  unconditional  ownership:  construction,  note,  §  496. 
as  to  title  and  encumbrances:  agent's  misrepresentations,  note,  §  496. 
breach  of:  return  of  premium,  §  1403. 
in  application  for  revival,  §  1461. 

to  sail,  applies  to  voyage  and  not  to  risk  in  port,  §  1495. 
to  sail :    what   satisfies,   §    1495. 

tliat  sliip  in  port:  safety:  "wliere  she  now  is,"  §  1507. 
breach    of:    cancelation' or    rescission    for,    §    i040a. 
matters  of  express  or  implied  warranty  need  not  be  disclosed,  §  1824. 
information   which  falsifies:    whether   need  be  disclosed,   §   1825. 
and    representations    distinguished,    §    1882. 
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(listiiu'tions    betweon,    and    ri'iiresi-ntatiuiis,    {5    1882. 

statements  in  applieation,  when  not  a,  S   1891. 

\vlien  constrned  as  representations,  §  1915. 

general    statement.    §    ]94'2. 

division  of.  §  1943. 

express  warranty  defined,  §   1944. 

relates  to  wliat  time,  §  1944. 

implied  warranty  dciined,  §   1945. 

implied  warranty,   §§   1945,  3240. 

implied:   American  sliip,   §§   1945,   3240. 

implied:  storage  of  goods,  §  1945. 

allirmative  warranty  defined,   §    1946. 

neutrality:   may  be  both  afllrmative  and  promissory,  §  1946. 

promissory  warranty,  defined,   §   1947. 

of  intention:   the  case  of  Billbrough  v.  Metropolitan  Insurance  Co.,  §  1948, 

form  of  warranty:   distinction:   construction,  §  1949. 

form  of  warranty:   construction,  §  1949. 

distinction  between  and  representation,  §§  1949,  1970. 

that  ship   shall  not  load  more  than   "registered   tonnage,"  §   1949. 

in  cases  of  doubt,  construction  against:  intention  of  parties,  §  1950. 

in   effect:    is   condition    precedent,    §    1951. 

same    subject:    other    views:    sjiecial   distinctions,    etc.,    §    1951a. 

condition  precedent  continued:  loss  occurring  prior  to  breach  of  promissory 

warranty:  whether  contract  ab  initio  void,  §  1952. 
loss  occurring  prior  to  breach  of  promissory  warranty,  §§  1952-1955. 
same  subject:  decisions  on  which  propositions  are  based,  §  1953. 
to  depart  or  sail  with  convov,  §§  1953,  1972. 
to  sail,  policy  "at  and  from,"'§§  1954,  1970. 

express  warranty  must  appear  on  face  of  policy  or  be  made  a  part  of  con- 
tract, §  1956. 

material  or  immaterial  statements  made  warranties  by  stipulation,  §  1956a. 

same  subject:   such  stipulations  reasonable,  §  1956b. 

statements  in  application,  §   1957. 

application  and  other  papers:  what  constitutes  a  sufficient  reference:  mar- 
ginal writings  on  policy,  §  1958. 

same:   reference  to  application,  plan,  survey,  etc.  continued,  §  1959. 

same  subject:   cautionary  suggestion,  §  I960. 

whether  stipulation  on  face  of  policy  as  to  preservation  of  property  after 
loss  is  warranty,  §  1961. 

not  necessarily  material:  its  materiality  not  subject  of  inquiry,  §  1962. 

materiality  of  fact  to  the  risk  may  in  certain  cases  be  subject  of  inquiry, 
§  1963. 

mistake:   want  of  knowledge  of  untruth:    fraud:   good  or  bad   faith,   etc., 
§  1964. 

may  be  qualified  by  other  words  in  contract,  §  1965. 

matters  of  description  or  facts  relating  to  property,  §  1966. 

nature   and   subject-matter  of,  as  affecting  compliance,   §    1966. 

condition  precedent,  §  1966. 

time  to  which  warranty  refers,  §  1966a. 

warranties  subsequent  to  completion  of  contract,  §   1966b. 

where  time  to  which  affirmative  warranty  relates  is  specified,   §   1967. 

where  time  to  which  affirmative  warranty  in  life  risk  relates  is  indefinite, 
§   1968. 

partial  answers,  §  1969. 

breach:  warranty  must  be  strictly  true  and  exactly  and  literally  fulfilled, 
§  1970.      . 

is  there  a  tendency  to  relax  the  above  rule,  §  1971. 

exceptions  to  above  rule:  what  excuses  compliance  with  warranty,  §  1972. 

made    illegal    by    subsequent    statute,    §    1972. 

what  excuses  compliance:  waiver,  t^ij  1972,  1&73. 

6708 


INDEX 

WARRANTIES— continued. 

effect  upon  of  subsequently  enacted  statute,  §  1972. 

effect  upon  of  repeal  of  subsequently  enacted  statute,  §  1972. 

cargo  American,  §   1972. 

that  "ashes  are  kept  at  all  times  in  brick,"  §§  3972,  1995. 

Avhat  excuses  compliance:   waiver  and  estoppel,  §   1973. 

same  subject:  wlien  no  waiver  or  estoppel,  §  1973a. 

neglect  to  read  or  have  application  read  no  excuse,  §  1974. 

breach  of  avoids  though  not  cause  of  loss,  §  1975. 

policy  avoided  by  breach  of  warranty  is  not  revived  by  subsequent  compli- 
ance, §  1976. 

warranties  by  infant:  recovery  by  beneficiary,  §.  1976a. 

burden  of  proof:  express  warranties,  §  1977. 

armament  of  ship,  §  1994. 

to  navigate:   recovery,  §  2060. 

deviation  to  comply  with,   §   2431. 

that  orders  will  be  given  not  to  cruise,  §  2436. 

"uninsured":  "honour  policy"':   other  insurance,   §  2461. 

to  navigate  free  of  loss  by  negligence,  etc.,  §  2672. 

"free  from  any  claim  consequent  upon  loss  of  time":   freight,  §  2678a. 

not  to  use  certain  ports,  §  2681. 

against   illicit  prohibited   or   contiaband   trade:    against   seizure   therefor, 
§  2682. 

written  on  margin  of  policy,  §  2689. 

to  take  no  risk  or  blockaded  port,  §  2694. 

against  loss  or  damage  to  property  on  deck,  iinless,  etc.,   §  2695. 

smallpox:  risk  of,  §  2815a. 

free  from  capture,  seizure,  etc.:   effect  of  declaration  of  war  after  voyage 
commenced,  §   2996a. 

statements  in  proofs  of  loss  showing  breach  of:   conclusiveness  of,  §  3319. 

breach  of:  Avaiver  by  demand  for  proofs  of  loss,  §  3368. 

breach  of:  defense  of,  after  contract  to  pay,  §  3385. 

breach  of:  waiver  of  promise  to  pay,  §§  3385,  3386. 

compliance  with:  burden  of  proof:  fire  and  marine,  §§  3784,  3785. 

means  promissory  warranty:   Marine  Insurance  Act.     Appdx.  G,  sec.  33. 

nature  of.     Appdx.  C,  sec.  33. 

express  and  implied:  Marine  Insurance  Act.     Appdx.  C,  sees.  33,  35. 

breach  of  when  excused:  Marine  Insurance  Act.     Appdx.  C,  sec.  34. 

express  warranty:    when  does  not  exclude  implied   warranty.     Appdx.   C, 
sec.  35,  subd.  3. 

of  good  safety.    Appdx.  C,  sec.  38. 

of  seaworthiness  of  ship.     Appdx.  C,  sec.  39. 

no  implied  warranty  that  goods  are  seaworthy.     Appdx.  C,  sec.  40. 

of  legality,  under  Marine  Insurance  Act.     Appdx.  C,  sec.  41. 

particular  average:  recovery.     Appdx.  C,  sec.  76. 

See     Neutrality     and     National     Character;     Particular     Representations 
and  Warranties;   Seaworthiness. 
WAR  REVENUE  ACT — stamp  tax  on  policies  is  constitutional,  note,  §  177. 
"WAR  RISK"  insurable  interest  of  United  States  in  vessel  hired  with  option  to 
purchase,  §  1006a. 

false  clearance  on :  concealment,  §  1832. 

insurance  of  goods:  change  of  ownership,  §  2131. 

excepted:    invalidity  of   riders:    life  policy:    partial    illegalitv:    statute     § 
2509,  subd.   _(b).  ^  , 

nonmarine  policy:  "any  cause  whatever":  total  loss,  §  2736a. 

"French  conditions,   including  extinction  of   lights":    insurance  of  ves.sel: 
proximate  cause,  §  2833. 

See  Militarv  Service;   Naval  Service. 
WAR  RISK  BUREAU— Federal  Wsly  Risk  Statutes.    Appdx.  A. 

See  Bureau  of  War  Risk  Insurance. 
WAR  RISK  INSURANCE,  bv  German  (;ompanies  prohibited,  §  2506,  subd.   (e) 
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WAR  ZONES,  blockades,  §  2];J!)a. 
WATCIT-CLOCK — continuing  warranty,  §  2112. 
WATCHMAN — on  premises:    continuing  warranty,   §  2112. 

acting  under   legal  ])r(Kess:    wlien   premises  vacant,  etc.,  §   2230c. 

negligence  of,  S  2.S4(). 
WATER — tanks   lilled,  etc.:   continuing  warranties,  §  2078. 

for  voyage:   seaworthiness,  note,  §  2160. 

stowed  on  deck:  seaworthiness,  §  2162. 

vessel  calling  at  port  for:  deviation,  §  2390. 

deviation  to  obtain:    negligence  of  seamen,  §   2405. 

on  vessels:  st^itute  as  to:   illegality  of  voyage,  §  2542. 

used  to  extinguish  fire  and  save  property,  §  2824. 

getting  down  ship's  hatches,  §  3420. 

to  extinguish  tire:   ship  and  cargo:   general  average,  §  3421. 

danuige  to  cargo,  etc.:    scuttled   ship:    general  average,   §   3441. 

See   Waters. 
"WATERBORNE"— attachment  of  risk  on  ship,  §  1485. 
WATP^RS — prohibited:    warranty  not  to  use:    marine,  §  2400. 

prohibited  ports  or:  restricted  waters:  change  of  vo.yage,  etc.,  §  2400. 

prohibited:  marine  risk,  i?  2681. 

inland:  collision,  note,  §  2751. 

highwater:   flood  or  freshet:    proximate  cause,  §  2833. 

See  AVater. 
WATER  SUPPLY  SYSTEM,  useless,  §  2824a. 

WEAPONS,  carrying  concealed:   death  or  injury  in  violation  of  law,   §  2610a. 
WEAR  AND  TEAR— damage  to  vessel  from,  §  2797. 

of  ship:  general  average,  t?§  3427,  3442. 
WEARING   APPAREL— descriptions,   §    1758. 
WEATHER— stress  of:  deviation,  §S  2420,  2421. 
WEEKLY  INDEMNITY  POLICY,  rule  contra  proferentem,  §  222a. 
WEST  INDIES^insurance  to  "a  market"  in,  §  1515. 
WETTING — excepted  risk:   marine,  §  2719. 

by  rains  of  goods  being  transshipped,   §   2798. 
WHALE   BLUBBER— contribution,   §   3444. 
WHALING  AND  FISHING  VOYAGES— outfits,  stores,  catchings:   description, 

§  1778. 
WHALING  VOYAGE — outfits  of:  termination  of  risk,  §  1597. 

outfit^  of:  constructive  total  loss,  §  2916. 
WHARF — vessel    moored    at:    collision:    lights,    note,    §    2751. 

goods  on,  wet  by  rains   during  transshipment,   §   2798. 

consignee's  right  to  inspect  goods  left  on,  §  2815, 

goods  negligently  left  on,  and  injured,  §  2815. 
WHARFAGE— adjustment,  note,  §  3082. 

port  of  refuge  expenses,   §   3112. 

expense  of:   general   average,   §   3427.  ,^ 

WHARFINGERS— insurable  interest,  §§  898,  926. 
WHEELMAN,  incompetent:    collision,  note,  §  2751. 

"WHERE  SHE  NOW  IS"— when  a  warranty  that  a  port  in  safety,  §  1507. 
WHOLLY  DESTROYED— fire  risk,  §§  3026-3029. 

arbitration  and  award,  §  3241. 

false  swearing  as  to  value  of  property,   §   3339. 

limited  liability,  §  3461. 
"WHOLLY  DISABLED"— §  3033. 

"WHOM  IT  MAY  CONCERN '—policy  may  be  for:   name  of  assured,  §§   310, 
311. 

agent   effecting  insurance   for,  §   619. 

agent's  authority  revoked:  cannot  sue  in  own  name,  §  720. 

double  insurance  for,  §  2499. 

loss  by  barratry,  §  2677. 

See  Words  and  Phrases. 
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WIDOW  as  beneficiary:  death  before  husband:  trust  estate,  note,  §  728. 

will  of:  disposition  by  residuary  clause  of :  statute:   Ijeneficiaries,  §  734, 

and  children:  beneficiaries: 'order  of  Knights  of  Pytliias,  §  737. 

where  insured  compelled  to  marry:   beneficiary,   §  809b. 

is  "dependent":    beneficiaries,   §   773. 

as  beneficiaries,  §  780. 

"and  children"  as  beneficiaries:   proceeds  paid  to  administrator:   his  liabiK 
Ity,  §   798. 

"and  children":  proceeds  paid  administrator  a  trust  for,  §  799. 

"and  children":  afterwards  in  order  named:  beneficiaries,  §  800. 

"orphans  or  heirs"  as  beneficiaries,  §  801. 

"orphans,  heirs  and  devisees"  as  beneficiaries,   §  802. 

"or  relatives":    funeral  benefit,   §  803. 

"and  children":   "wife  and  children":   beneficiaries:   how  they  take,  §  804. 

or  "wife"  as  beneficiary,   §   809. 

as  beneficiary  where  insured  has  married  when  lawful  wife  living,  §  816. 

as  beneficiary:   elTect  of  divorce,  §§  817,  818. 

and  surviving  children  as  beneficiaries:  second  marriage,  §  826. 

equities  of  as  affecting  rebuilding,  etc.,  §  3171. 

and  creditors:   apportionment  of  loss,  §  3519. 

parties  to  action,  §  3625. 

heirs  of  and  of  insured:   joinder  of  parties,  §  3643. 
See  Beneficiaries. 
WIDOWER— warranty,   §  2100. 
WIFE,  or  husband  as  parties  to  contract,  §  306a. 

husband   as   agent  of,   §   631. 

husband  may  execute  proofs  of  loss,   §  633. 

covers  affi^anced  wife  as  beneficiary,  §  764. 

by  former  marriage:    children  of,   not   included   imder   "children":    benefi- 
ciaries, §  768. 

child  by  former  wife  included  under  "children":   beneficiaries,  §  771. 

"and  children":  "widow  and  children":  how  they  take:  beneficiaries,  §  804. 

and  children :   contract  rights  of,  in  benefits,  §  805a. 

and  daughters  as  beneficiaries:   survivor:   who  entitled  to  fund,  §  806. 

"if  living"  and  "if  not  living  to  children":   beneficiaries,  §  807. 

or  any  wife  that  may  survive  and  minor  children  as  beneficiaries,  §  808. 

or  "widow"  as  beneficiary,  note,  §§  809,  882. 

as  beneficiary:   creation  of  separate  estate  in  her,  §  809a. 

interest  of:    beneficiary:    endowment  policy,   §   809b. 

right  of   as   beneficiary   in   mortuary   fund,   dependent   on   husband's  being 
member  at  death,   §  809c. 

when  entitled  against  husband  to  proceeds  surrender  policy,  §  810. 

rights:   delivery  of  policy  as  security,  §  811. 

when  she  has  only  equitable  lien :  policy  as  security,  §  812. 

rights  when   induced  by   husband's   misrepresentations   to   join   in   assign- 
ment policy,  §  813. 

rights:    payment  to  woman  designated   as  wife  while   lawful   wife   living, 
§   814. 

as  beneficiary :    no  marriage  ceremony  performed,  §  815. 

agreement  to  become  mistress :   beneficiary,  §  815a. 

or   "widow"  as  beneficiarv  where   insured   has   married  when   lawful   wife 
living,  §  816. 

as  beneficiary:  effect  of  divorce,  §§  817,  818. 

as  beneficiary:   subsequent  marriage  of  member,  §  830. 

joinder  of  in  assignment  of  policy  on   husband's  life,   §§   843,   844. 

assigning  policy  on  husband's  life,  §  845. 

when  tiuslee  of  fund  and  not  beneficiary,  §  850. 

and   children  as  beneficiaries:    death   of   wife:    executor   no   power    to   sur- 
render policy,  §  856. 

"and  children"   as  beneficiaries:    wife  deceased   at  time   of   issuance:    sur- 
render bv  husband:   paid-up  policy,  §  857. 
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WIFE — contiiuK'd. 

as  beneficiary:   creditor's  rights,  §  860. 

when  bcqviost  by  will  not  pass  interest  in  -policy  on  husband's  life,  §  863. 
no   vested    interest    in    benefit   society:    statute    liermitting    insurance    hus- 
band's life.  §  881. 
separate  estate,  husband's  interest  in  should  be  stated,  §  900. 
husband   and:    wife's   personalty:    household   furniture:    insurable   interest, 

S  1048b. 
property :  husband's  insurable  interest  in,  §  1049. 
property  of:  husband's  insurable  interest  in,  §§  1049-1049c. 
property  held  jointly  with  husband  under  contract:    insurance  authorized 

or  ratified  by  wife:    insurable  interest,   §   1049c. 
where  statute  permits  husband  to  insure  her  separate  property:    insurable 

interest,  §  1049d. 
insurable  interest  of  husband  in  life  of,  §  1051. 

life  of:  husband's  insurable  interest:  married  woman  property  act,  §  1051a. 
of  mortgagor :    insurable  interest   of  holder   of   purchase  money   mortgage 

in,  §  1055b. 
effect  of  divorce:   insurable  interest,  §   1055c. 
insurable  interest  in  husband's  life,  §   1052. 

knowledge  of,  not  necessary  to  validity  of  policy  on  husband's  life,  §  1052. 
in  her  own  property:   insurable  interest,  §  105."5. 
in  husband's  life:   insurable  interest:   statute,  §  1054. 

without  marriage  ceremony,   in  husband's  life:    insurable  interest,   §   1055. 
policy  to  on  husband's  life:   premiums  paid  in  fraud  of  creditors,  §   1147. 
advancing  assessments  under  agreement  with  husband,   §   1148. 
and  husband:   paid-up  policy,  §  118.3a. 
property:    policy  in   husband's  name:    recovery,   §  2059. 
property;   disclosure  of  interest  in,  §  2059. 
warranty,  §  2100. 

signature  to  assignment  of  life  policy  procured  by  fraud,  §  2335. 
equitable  rights  of,  as  against  creditors :    assignment,   §   2343. 
assigTiment  to,  of  life   policy  by  husband,   §   2343. 
paying  assessments:    recovery  by  wife,   §  2343. 
assignment  to,  of  life  policy  by  insolvent  husband,  §  2344. 
right  of  to  assign  policy  on  husband's  life,  §  2347. 
assignment  of  policy  on  husband's  life,  §  2348. 
as  beneficiary:   assignment  of  endowment  policy,  §  2349. 
paramour  of:   killing  adulterer  by  husband:    excepted  risks,  etc.,   §  2611a. 
proofs  of  loss  for  signed  by  husband,  §  3307. 
right  of  proceeds  of  policy :    antenuptial  contract:    right  by  succession,   § 

3484c. 
as  beneficiary:   creditors'  rights:   equity,  §  3526. 
beneficiary :  parties  to  action,  §  3625. 

property  of:   policy  to  husband  on:   parties  to  action,  §  3634. 
and  husband:   parties  to  action:    joinder,  §  3634a. 
husband:   parties  to  action:   mistake  in  name,  §  3634b. 
and  husband :   joinder  of  parties,  §  3643. 
l^arties  to  action:   joinder,  §  3643. 

payment  of  premiums  by:  statutory  exemptions:   burden  of  proof,  §  3828a. 
See  Beneficiaries;   Statutes. 
WILL — policy  in  mutual  society  to  be  construed  as  a  will.  ^  309. 
designation  of  beneficiary  by,   §  733. 
disposition  by  residuary  clause  of  widow's   will:    beneficiaries:    statute,    § 

734. 
effect  of  designation:   beneficiaries,   §   735. 
disposal  of  certificate  or  policy  by  will,  §§  735a,  736. 
when  member  may  not  designate  beneficiary  by,   §   735. 
right  of  insured  under  regular  life  policy  to  dispose  of  same  by,  §  736. 
certificates  designating  beneficiary  construed  as  will,  §  738. 
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WILL — c-ontimu'd.  .  ,.  ,      ,       j.     ^•t      a 

when  bequest  by  wife  will  not  pass  interest  in  polic-y  on  husbands  lite,  § 

863. 
charge  created  by:   encumbrance,  §  2036. 
WIND,  insurance  against:   statutes,  note,  §  6. 
WIND  AND  TORNADO:  HURRKAXE,  §  2825. 

WINDING  UP  proceedings,  power  of  court  to  order  levying  assessments,  note, 
§§   1272,   1273.  . 

trustees  for  may  recover  assessments  under  policy  with  contingent  liability 

clause,  §  1273. 
cancelation  of  contract  by  receiver:  statute,  note,  §  1273. 
breach  of  contract  by  assurer:  return  of  premium,  §§  1408a,  1408b. 
and  distribution  of  funds,  §  3598. 

See  Bankruptcy,  etc.;   Dissolution:    Statutes. 
WINDSTORM  INSURANCE,  statutes,  as  to,  §  x. 
WINDSTORMS — leakage  to  automatic  fire  extinguishers,  caused  by,  §  2634a. 

proximate  cause,   §  2833. 
WIRELESS  INSTALLATION,  on  hospital  ship,  note,  §  2748. 
WIRELESS  TELEGRAPH,  wireless  installation  on  hospital  ship,  note,  §  2748. 
WISBURY.     See  Wisby. 
WISBY,  laws  of,  §§  i,  iv. 

See  Ordonnance. 
WITHDRAWAL — member:    liability  to  assessments,   §   1268. 
member's  right  as  to,  liability  to  assessments,  §  1269. 
member :   termination  of  risk,  §  1457. 
member,  §  1650. 
of  representation,  §  1933. 

See  Member. 
WITNESSES:   COMPETENCY  OF— §  3838. 

See  Evidence. 
WOMAN,  man's  insurable  interest  in  life  of,  when  not  lawfully  married  to  her, 

§  lOooa. 
WOODEN   OR   COMPOSITE    SHIPS — repairs:    adjustment,   note,    §    3429. 
WOODWORK  OF  HL'LL  of  ship — repairs:  one-thiid  new,  note,  §  3429. 
'^ WOOL-SORTERS'  DISEASE"— §  2878. 
WORDS.     See  Construction. 

WORDS  AND  PHRASES:   "abandonment,"  §  2892. 
"absent  brothers":   beneficiaries,  §  763. 
"absolute  total  loss,"  §§   2894,  2936,  2937. 
"accidental  or  serious  injury,"  §  2077. 
"accident  from  fire":  lightning,  note,  §  2790. 
accident  insurance,  §  2871. 

"accompanied  with  an  affidavit  stating  how  the  loss  occurred,"  §  3314. 
"acquainted  with  the  character  and  circumstances"  of  assured:  magistrate, 

§  3327. 
'•actual  total  loss  only,"  §§  2894,  2936. 
addition  of  words  by  construction,  g  218. 
"additions  thereto":  building,   §   1099. 
"adjustment  as  of  a  partial  loss  shall  exceed  half  the  amount  insured," 

§  3077. 
"advance  premium,"   §   70. 
"advances"  does  not  include  "outfits,"  §  185. 
"advances  on  board":   abandonment,  §  2977. 
"affianced  wife":    beneficiaries,    §   764. 

after  loss  "shall  have  become  due":  time  limit  for  suing,  §  3191. 
"after  the  fire":   time  limit  for  suing,  §  3190. 
"after    the    happening    of    the    deatli    on    account    of    which    the    action    is 

brought,"  §  3189. 
"after  the  loss  shall  occur":   time  limit  for  suing,  §  3188. 
after  the  "occurrence  of  the  fire'":    time  limit  for  suing,  §  3190. 
"agent  for  whom  it  may  concern":   reformation  in  equity,  §  3512. 
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\\()K1)S  AND  PHRASES— continued. 

••ailment,"  §  -2004. 

•all  artioli's  kept  for  sale  in  sneli  stock":   prohibited  articles,  §  2204. 
-all  direct   loss  or  daniajic  caused  by   lightning,"   §   2790. 
••all  or  cither"  descrii)tion,  §  1707. 
•'all  t)tbcr  gmids":   average  loss,  §  2710. 

"all  other  indebtedness"  to  be  deducted:   loan  of  company,  §  844. 
"all  other  perils,"  §  2735. 

"all  other  perils,"  etc.,  cover  explosion,  §  2769. 
"all   other   perils"   includes  what:    Marine   Ins.   Act,   Appdx.   C,   Sched.  I. 

sec.  12. 
"all  risks,"  §  2734. 
"all  such  perils,"  §  2735. 
"all  unavoidable  perils,"  §  2735. 
"a  market":   deviation,  §  2387. 
••a  market":  insurance  to,  §  1515. 
"American  clause,"  §  2496. 

American,  English,  and  West  India  goods:  description,  §  1699. 
"amount     ...     be  paid  on  receipt  of  policy,"  §  3485. 
"anthrax":   accident  or  disease,   §  2878. 

"any  cause  whatever:"  nonmarine  policy:    war  risk,   §  2736a. 
"any  intervening  cause":   death,  §  2837. 

"any  intervening  cause":  injury,  etc.:   proximate  cause,  g  2837. 
"any  loss  payable  pro  rata  at  same  time,"  etc.:  reinsurance,  note,  §  119. 
"any  other  or  less  than  a  perfect  and  equitable  legal  title,"  §  2035. 
"anything  accidentally  taken,   administered,  or   inhaled,"   S   2621. 
arbitration  "at  the  written  request  of  either  party,"  §  3238. 
arrests,  etc.,  under  Marine  Ins.  Act,  Appdx.  C,  Sched.  1.  sec.  10. 

"arrests,  restraints,  and  detainments,"  etc.,  §§  2736,  2739. 

"arrived  and  moored  twenty-four  hours  in   safety,"  §   1540. 

•'as  directed  by  will,"  §  765. 

"as  he  may  direct":   beneficiaries,  §  765. 

"ashes  are  kept  at  all  times  in  brick":   warranty,  §  1972. 

"as  his  interest  may  appear":   insurable  interest,   §  920. 

"as  interest  may  appear,"  §  2030. 

"as  per  foreign  statement" :   adjustment,  §  3465. 

"assessments  upon  surviving  members"  construed,   §   1245a. 

"assign  all  his  rights  to  recover  satisfaction  therefor  from  any  other  per- 
son or  corporation,"  §   3564. 

"as  soon  as  may  be  reasonably  possible":  notice,  etc.,  of  loss,  §  3289. 

"as  soon  as  possible":  notice  and  proofs  of  loss,  §  3289. 

"as  their  interest  may  appear":   joinder  of  parties,  §  3641. 

"as  the  property  may  appear,"  §  1693. 

"as  well  as  in  the  name  or  names,"  §  1692. 

"at  and  from"  attachment  of  risk:   home  port,  §   1486. 

"at  and  from  either  of,"  §   1508. 

"at  and   from":    ship:    construed:    Marine   Ins.   Act,   Appdx.   C,   Sched.   T. 
sec.  3. 

"at  and  from."  See  "At  and  From." 

"at  any  port  or  place  whatsoever":   Marine,  Appdx.  C'.  Sclied.  I.  sec.  6. 

"at  any  ports  or  places,"  liberty  to  touch  and  stay  at,  §  1523. 

"at":  "at  and  from,"  as  limiting  duration  of  risk,  §  1440. 

"at  once  become  void,  without  notice  to  assured":   right  to  paid-up  policy, 
§  1182. 

"at  once"  notice,  etc.,  of  loss,  §  3292. 

"at  sea,"  time  policy,  §  1506. 

"auctioneer"   occupation,   §   2870. 

"automatically  nonforfeitable"  clause:    paid-up,  etc.,   policies,   §   1179c. 

"average,"   §§   3401,  3407. 

"average"  and  "partial  loss,"  §  3408. 

"average":  "each  package  subject  to  its  own  average,"  §  2705. 
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"average  payable  on  the  wliole  or  on  each  as  if  separately  insured,^^  §  -liOo. 
•'average  recoverable  on  each  package  separately  or  on  the  whole,"  §  2706. 
■"average  unless  general,"  §  2697a. 

•average  unless  general":  Marine  Ins.  Act,  Appdx.  C,  Sched.  I.  sec.  13. 
"bacilli  anthrax,"  §  2628. 
bank  furniture,  covers  what,  §  1699. 
bank  furniture,  does  not  cover  electrotype  plate,  §  1699. 
•'bar  iron,"  description,  §   1699. 
•'bark  now  being  built,"  description,  §  1752. 

barratry  includes  what:   Marine  Ins.  Act,  Appdx.  C,  Sched.  I.  sec.  11. 
.•'barratry  of  the  master  if  the  master  is  owner,"  §  2677. 
"be  declared  as  such,"  description  of  property,  §  925. 
•'bilging":   marine  risk,   §  2745. 
bilious  attack,  §  2004,  subd.    (i). 
•'binder,"  §  66a. 

"bodily  or  mental  infirmity,"  §  1996. 
•'body":   ship,  §  1712. 
born  without  fingers,  §  2004,  subd.   (i). 
"both  days  inclusive"  in  rider  to  credit  guaranty  bond  covering  losses,  etc., 

§  2786,  subd.    (h). 
"both  or  either":  description,  §  1707. 
brain  diseases,  §  2004,  subd.  (i). 
brain   fever,   §  2004,  subd.    (i). 
brain  tumor,  §  2004,  subd.   (i). 

"breakwater,"  •'pier,"  and  "toe"  synonymous,  §  2753. 
'•breathing  of  gas"  not  an  "inhaling  of  gas,"   §  2620. 
"brick  buildings,"  description,  §  1738. 
"brickmason" :    occupation,    §    2870. 
Bright's  disease,  §  2004.  subd.    (i). 
"bronchitis,"  §  2004,  subd.    (i). 
building  "and  additions  thereto,"  §  1699. 
"building"  does  not  include  materials,   §   1752. 
"building,  factory,  or  warehouse,"  covers  what,  §  1739. 
"building"  may   be  synonymous  with  ••premises,"   §   2210. 
"building  or  any  part  thereof  fall  except  as  result  of  tire,"  §  2583. 
"buildings  and  fixtures":  description,  §  1738. 
"bundles  of  rods,"  description.  §  1699. 
"burnt":    in  memorandum,  §  2699. 
"business"   corporations,    §    3590. 

"business"  transacting  or  "doing  business,"  §§  330,  330a. 
"by  fire  by  lightning":   loss  or  damage,  §  2790. 

"by  fire,"  ''by  reason  of  fire  or  by  means  of  fire":  lightning,  §  2790. 
"cabinet  wares":   stock  of,  §  2199. 
cancer,  §  2004,  subd.   (i). 
"car  factory,"  description,  §   1739. 
"cargo"  construed,  §  1998. 
"cargo"  on  whaling,  etc.,  voyages,  §  1778. 
"carriage-house,"  §  1738. 
"cash  on  account  of  freight,"  §  2933. 
"catarrh  of  the  throat,"  §  2004,  subd.   (i). 
"catchings,"  §  1778. 

"cattle  dealer  or  broker  visiting  yards"  riding  as  passenger,  §  2871a. 
"cattle"  includes  hogs,  §  1699. 

'•caused  by  explosion  unless  fire  ensues."  See  Excepted  Risks  and  Losses, 
"caused   by    unavoidable   external    violence":    boiler   explosion:    marine,    § 

2772a. 

6715 


INDEX 

WORDS  AM)  rilKASKS— iiHitinuod. 

"causing  such  death  or  disability  directly  or  jointly  with  such  accidentaJ 

injury."  §  287!'. 
"ceasing  to  operate,"  §  2216. 
'"change  of  occupants,"   §   2223. 
"cliarbon":   accident  or  disease,  §  2878. 
"charter,"  §  128. 

'"children":    beneficiaries,  §§  766-772. 
"children  surviving"  beneficiaries,   §   767a. 
chronic  constipation,  §  20O4,  subd.    (i). 
chronic  cough,  §  20U4,  subd.    (i). 
chronic  dyspepsia,  §  2004,  subd.    (i). 
chronic  persistent  cough,  §  2004,  subd.   (i). 
chronic  rheumatism,   §  2004,  subd.    (i). 
cirrhosis  of  the  liver,  §  2004,  subd.    (i). 
"citizensliip."  §  295,  not*, 
cold,  ^  2004,  subd.    (i). 

"collision  clause,"  article  criticizing,  note,  §  2751. 
"concurrent"  insurance  construed,  §  2480. 
confined  "constantly  to  the  hoxise,"  §  3032,  subd.    (g). 
"confined  to  bed,"  §  3032,  subd.    (h). 

"confined  to  tlie  house"  necessarily  and  continuously,  §  3032,  subd.   (g). 
confinement  in  childbirth,  §  2004,  subd.   (i). 
"consequences  resulting  therefrom,"  §  2837. 
"consisting  of,"  §  1699. 

"consisting  of"   specific   description   how  far  exclusive,    §    1697. 
constipation,  §  2004,  subd.    (i). 
construed  in  ordinary  and  popular  sense,  §  .216. 
"consulted  any  other  physician" :   representations,  etc.,   §  2070. 
"consulted"  a  physician,  §  2070. 
"contained  in":  live  stock,  §  2791. 

"contained  in."     See  Locality;   Description  of  Property. 
"contents,"  what  is  covered,  §   1699. 
"contraband  of  war,"  §  2569. 

"control  of  knowledge":   increase  of  risk,  §  2222. 

"copies  of  the  written  portion  of  all  other  policies":  proofs  of  loss,  §  3313. 
"coppered":  representation  as  to  ship,  §  2088. 
"coppered  ship" :  warranty,  §  1966. 
cornstarch,  description,   §  1699. 
cotton  and  bales  may  mean  pressed  bales,  §  1699. 
cough,  §  2004,  subd.'  ( i ) . 

counters,  shelves  and  drawers,  when  covered  by  policy  on  building,  §  1699. 
"court  of  last  resort":  meaning  of  under  employer's  liability,  ^  2»00,  subd. 

(u). 
"cruise  or  capture":   "cruise,  capture  and  man  prizes,"  §  2433. 
cystitis,  §  2004,  subd.   (i). 
"damage,"  measure  of,  §   3454. 
"death"  "by  his  own  hand,  sane  or  insane,  voluntary  or  involuntary,"   § 

2639. 
"death  caused  by  the  use  of  intoxicating  drinks,"  §  2612. 
"death   from  any  cause  whatsoever":   horses  injured  by  heavy  weather  on 

voyage,  §  2734. 
"death  in  known  violation  of  any  law,"  §§  2606-2609. 
"death  penalty,"  §  351a. 

decorations  to  walls  and  ceiling,  does  not  cover  painting,  §  1609. 
"deducting  any  indebtedness":  statutes:  amount  of  premium,  §  1191. 
"depart,"  warranty  to:  marine,  §  2000. 
"dependents":    beneficiaries,   §   773. 

"derangement  or  breaking  of  the  engine  and  machinery,"  §  2837. 
"detained  by  ice"  construed,  §  2676. 
"devisees":   beneficiaries,  §§  774,  775. 
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"devisees  or  heirs  at  law"  beneficiaries,  §   774. 

diabetes,  §  2004,  subd.   { i ) . 

"direct  and  sole  cause"  of  death :   proximate  cause,  §  2837, 

"direct  loss  or  damage"  by  fire,  §  2837. 

"direct  loss  or  damage  by  fire":   proximate  cause,  §  2837. 

"directly   or   indirectly  by  earthquake":    proximate    and    remote   cause,    § 

2833a. 
"directors"  includes  trustees,  etc. :  statute,  note,  §  404. 

"discontinuance  by  the  indemnified"  of  business:   credit  insurance,  §  2599. 
"disease  or  secondary  cause,"  §  2837. 
"disinterested"  person:   arbitration  and  award,   §  3242. 
dispensary,  treatment  in,   §  2004,   subd.    (i). 
distinction  between  "intelligence"  and  "mere  reports,"  §  649. 
"dividend  addition"  under  N.  Y.  laws:  lapsed  policies,  §  1191. 
"documentary  evidence":  proofs  of  loss,  §  3337. 
"doing  business":  agent  of  foreign  company,  §  330. 
"doing  business,"  what  constitutes,   §  330,  330a. 
"domicil,"  §  295. 

'dried  fish"  does  not  cover  pickled  fish,  §  1699. 

'drugs  and  medicines":   prohibited  articles,  §  2204. 

'drygoods  and  groceries":  evidence,  §  3817. 
"due  diligence  for  his  personal  safety,"  §  2846. 
"due  diligence  for  self-protection,"  §  2846. 

'due  notice  and  proof  of  death,"  §  3290. 
"due  notice  of  deviation:"  clause  permitting  deviation.  §  2417a. 

'dues  in  arrears,"  death  while,  §  1283. 
dyspepsia,  §  2004,  subd.    (i). 

"each  package  subject  to  its  own  average,"  §  2705. 
electrotype  plate  not  covered  by  bank  furniture,  §  1699. 
"elevator  building  and  additions,"  description,  §  1739. 
"embezzlement"  under  guaranty  insurance,  §  2766. 

'encumbrance  in  any  way,"  §  2257. 

'encumbrances  of  all  kinds":  warranty,  §  2021. 

'entering  or  trying  to  enter  or  leave  a  moving  conveyance,"  §  2622. 
"entire  conditional  and  sole  o\vnership."     See  Encumbrances;   Interest  and 
Title. 

'entry  of  a  foreclosure  of  a  mortgage":   alienation,  §  2271. 

'equitable  share  of  the  divisible  surplus"  construed,  §  1166. 

'estate,"   "my  estate":    beneficiaries,   §   776. 
"estate  of,"  §  1699. 

'examination  by  agent  or  attorney  of  company":   loss,  §  3330. 

'examination  under  oath,"  §  3330. 
"examination  under  oath":  waiver  of  proofs  of  loss,  §  3381. 

'examine  the  person  or  body,"  §  3491. 

'executor":   beneficiaries,  §  777. 

'executors   and   administrators" :    beneficiaries,    §    778. 

'existing   insurance":    marine:    mutual   societies,    §    2456a. 

'experience"  as  basis  of  credit:  credit  guaranty,  §  2786,  subd.    (o). 

'expiration"'  of  l)ond:   meaning  of:   credit  guaranty,  §  2786,  subd.    (g). 

'exposure"  construed  accident  risk,  §  2624. 

'express  benefit"  of  wife  and  daughters:  who  entitled  to  fund,  §  806. 

'external  and  visible  signs  of  injury,"  §  2617. 

"external,  violent,  and  accidental  means,"  §§  2864,  2876-2878,  2881-2885. 
"extrahazardous."     See  Conditions  Voiding  Policy, 
''extrahazardous":    description,  §  ]699. 
"extrahazardous"  trade:  prohibited  use,  §  2219. 
eyesight,  §  2004,  subd.   (i). 

"facility  of  payment":    industrial  insurance,   §   533e. 
"factors,  servants,  and  assigns":  sue  and  labor  clause,  §  3489. 

'factory":   description,  §  1751. 

6717 


INDEX 

WORDS  AXD  PHRASES— conliiuu'd, 
faiiiliiio-  spoH,  §  2004,  subd.    (h. 
"falling  except  as  result  of  lire,"  S  2r)S.'?. 
FaHopiau  tubes:   serious  disorder  of,  fj  2004,  subd.   (i). 
"families,  widows,  orphans  and  other  dependents":   beneficiaries,  §  780. 
"family":   beneficiaries,  §  779. 
"family  groceries":  description,  §  1699. 
"farm  building,"  description,   §  1738. 
"farmer,"  occupation,  §  2870. 
"farming  utensils":   description,  §  1699. 

"farm   jiroporty":    livestock  and  harness  insured  as,  §  2080. 
fertilizers,  description,   §    1699. 
"lillcd  with  water":   "ready  for  use  at  all  times  in  case  of  fire,"  §§  1972, 

i!)7r). 

"finished,"  representation  that  l-uildings  are,  §  1924. 
"fire  by  lightning":  custom  of  other  insurers  to  explain,  §  255. 
"fire  caused  by  hurricane,"  §  2597. 
"firecrackers"  does  not  include  fireworks,   S   1699. 
"fire":  loss  or  damage  by  lightning,  §  2790. 
"fire  originating  from  any  cause,"  covers  explosion,  §  2769. 
"fire  resulting  from  the  use  of  any  steam-engine,"  §  2598. 
"fireworks":   description,  §   1699. 
"first  assessment,"  §  1248. 

"first  bill"  construed:,  credit  guaranty,  §  2786,  subd.    (c). 
"fit  out  in  the  spring" :  fire  policy  on  vessel,  §  1489. 
fits,  §  2004,  subd.    (i). 

"fixed  and  movable  machinery";   description,   §   1699. 
"  "fixtures  and  gas  meters"  covers  what,  §  1698. 
"fixtures  in  shoe  factory"  not  included  in  "store  fixtures,"  §  1698. 
"foreclosure  proceedings":   alienation,  §  2270. 
"foreign  statements"  clause:    adjustment,  §  3465. 
"forming  a-part"  of  policy,  §§  1958-1960. 
"forthwith":  proofs  of  loss,  §§  3289,  3291. 
"forthwith":  proofs  of  loss:  waiver,  §  3370. 
"for  whom  it  may  concern,"  §§  619,   720,  1689,   1692. 
"for  whom  it  may  concern":  joinder:  parties,  §  3641. 
"for  whom  it  may  concern":   who  may  sue,  §  3609. 
"found,"  note,  §  3497. 

"frame  building  and  additions  thereto,"  description,  §  1738.  ' 
"free  from  average,"  §  2955. 

"free  from  average  unless  general":  construction  of  "tin'css,"  note,  §  2698. 
"free  from  loss  if  not  permitted  entry":   blockaded  port,  §  2694. 
"free  from  partial  loss":   abandonment,  §§  2938-2941. 
"free  from  particular  average  and  partial  loss." 

See   excepted    Risks    and    Losses,    Marine, 
"free  of  average":  abandonment,  §§  2938-2941. 
"freight  elevator":   meaning  of,   §  2876c. 
"freight,"  includes  what,   Appdx.  C,  Sched    I.  sec.   16. 
"freight  on  board"  construed,  §   1724. 
"friends":   beneficiaries,   §   781. 

•'from  and  immediately  after  the  loading  thereof":  liberty  of  ports,  §  2397. 
"from  the  date  of  the  accident":   total  disability,  §  3032,  subd.    (e). 
"from  the  effects  of  such  injury,"  §  2837. 
"from    the    loading    thereof":    construed:    under    Marine    Ins.,    Appdx.    C, 

Sched.  I.  sec.  4. 
"from  this  date,  "  §  3220. 

"from"  under  Marine  Insurance  Act.     Appdx.  C,  Sched.  I.  sec.  2. 
"from"  used  in  reference  to   intermediate   ports,   §   1514. 
"from."     See  "From." 

"fruit"  in  memorandum  covers  prunes,  §   1699. 
"full  and  detailed  statement"  of  loss,  §  3333. 
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''furs"  covers  what,  §   IQW). 

gastric  irritation  of  the  intestinal  canal,  §  2004,  subd.   (i). 
'general    merchandise    of    all    kinds    usually    kept":     prohibited    articles, 

§  2204. 
general   stock,   description,    §    1699. 
"giant  powder":    description,   §   1699. 
"good  health,"    §§    1276,   2004. 
"good  standing":    burden  of   proof,   §   .3790. 
"goods  and  merchandise"  covers  catchings,  etc.,  §  1778. 
"goods   and   merchandise":    description,   §    1725. 
"goods"  covers  profits,  §  1760. 
"goods":   description,  §  1725. 
"goods  held  on  storage":    description,  §   1740. 
"goods   laden  or   to  be  laden":    description,   §    1725. 
"goods  laden  or  to  be  laden":  goods  on  wharf  not  covered,  §  1565. 
"goods"  mean  what:  Marine  Insurance  Act.     Appdx.  C,  Sehcd.  I.  sec.  17. 
"goods  usually  kept,"  §  2199. 
grain  in  stack:   description,   §  1669. 
"grocer    delivering    goods    by    occupation,"    §    2870. 
"groceries":    description,    §    1669. 
"gross  negligence" :  marine  risk,  §  2672. 
"gross  premiimi,"  §  1083. 
guano  embraces  fertilizers,  §  1699. 
"guardian":   beneficiaries,   §   782. 
"gunpowder":   description,   §   1669. 
gunshot  wounds,  §  2004,  subd.   (i) 

"hair,  wrought,  raw,  and  in  process":   description,  §  1669. 
"harbor  of  New  York,"   §  2573. 
"hay  pressed  in  bales"  prohibited  articles,  §  2203. 
"hazardous."     See  Conditions:  Voiding  Policy, 
"hazardous,"  '"extrahazardous" :  description,  §  1669. 
"health,"  §  2004. 
"healthy  life,"   §   2004. 
"hearing,"  §  2004,  subd.   (i). 
heart  disease,  §  2004,  subd.   (1). 
"heir":  beneficiaries,  §§  783,  785.    . 
"heirs  at  law":  beneficiaries,  §  783. 
"heirs  or  assigns":   beneficiaries.  §  784. 
"heirs  or  representatives":  beneficiaries,  §  786. 
"held  by  them  in  trust":   construction,  §  1727. 
'•held  in   trust":    construction,    §   1727. 
"her  household  furniture,"   §   2030. 
"hides  and  skins,"   §  1699. 

"highest  previous  indebtedness":  credit  guaranty,  §§  2786.  subd.   (e),  3336. 
"himself,  executors,"  etc.:  beneficiaries,  §  787. 
"himself   or   whom    it   may   concern":    equivalent    of   clause    under    marine 

insurance  act,  note,  §  019. 
"his  frame  dwelling  house,"  §  2035. 
"his  own  or  held  in  trust  for  others,"  §  2053. 
"his  stock,"  §  2049. 

"his  two  buildings":  warranty,  §  2051. 
"honor  policy":   warranted  "uninsured,"  §  2461. 
"house,"  description,  §  1738. 
"hull,"  ship.  §  1712. 
"hurt,"   §  2004,  subd.    (1). 

"identity"  and  "specific  character"  of  a  building  in  connection  with  defini- 
tion of  total  loss,  §  3025. 
"if  required":  magistrate's  certificate,  §  3323. 
illness,  §  2004,  subd.    (f). 
"immediate  loss  by  fire,"  §  2837. 
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••imnuHliately  and  wliolly  disaldixl."  §  2837. 

'inunediatoly  and  wliolly  disablod,"  proximate  cause,  §  2837. 

"immediately,  wliolly  and  continuously  disaliled,"  §  3032,  subd.   (f). 

"iiinnediate  notice  and  render  particular  account"  of  loss,  §  3294. 

"immediate  notice"  of  loss,  §§  321)2-3295. 

"immediate  notice"  of  loss:  reinsurance,  §  3295. 

"improper  navigation,"  §  2849. 

"improper  navigation  of  the  ship,"  §  2785. 

"in  all  cases  of  abandonment  assured  shall  assign,"  etc.,  §  2904. 

''in  all  ports  and  places" :   usage  as  to  meaning,   §   1508. 

'"in  case  of  loss  pay  the  amount  to  — " :  assignment,  §  2305. 

"including,"  specific  description,  how  far  exclusive,  §  1697. 

"indebtedness"  to  be  deducted  from  net  value,  §  1191. 

"indemnified":  copartnership  as:  credit  guaranty,  §  2780,  subd.   (n). 

"independently  of  all  other  causes,"  §  2837. 

"independently   of   all   other   causes"   to   produce   death:    proximate    cause, 
§  2837. 

"indorsements   valued   at  the   same   provided   tliey   do   not   vary   from   the 
cost  more  than,"  §  1737. 

"inliabitancy,"  note,  §  295. 

"in    good    standing":    right    of    recoverv    when    member    not    beneficiary, 
§  865. 

"injuries  inflicted  by  assured  or  any  other  person,"   §   2618. 

injury,   by  accident  "independent  of   all   other   causes":    proximate   cause, 
§   2837."' 

in  loco  parentis:   insurable  interest,  §  1062a. 

inmate  of  an  infirmary,  sanitarium  or  hospital,  §  2004,  subd.    (1). 

"in  port" :  warrant}^  §  2013. 

"in  restraint  of  trade  and  products,"  §  329a. 

"in   some   secure  place" :    keeping  books,   etc.,   in,   §   2063z. 

"insurable  value"  of  ship  under  open  policy,  note,  §  156. 

"insurance  purposes,"  §  345. 

"intemperance  from  the  use  of  intoxicating  liquors":  death,  §  2612. 

"intemperate"  so  far  "as  to  impair  health,"  etc.,  §§  2096,  2613. 

"intended   to   navigate":    recovery,    §   2060. 

"intentional  injuries  inflicted  by  assured  or  any  other  person,"   §   2882. 

"interest"  includes  both  legal  and  equitable  right,  §  2291. 

"interest  of  the  assured  in  the  policy,"  §  2048. 

"interruption  of  business"  order  of  civil  authority,  §  2582d. 

intimate   association   with   anyone   suffering   from    any    transmissible    dis- 
ease, §  2004,  subd.    (i). 

"in  trust" :  beneficiaries,  §  797. 

"in  trust":    description,   §  1699. 

"in   trust   or   on   commission,"   §§    1728-1730,    1731,    2053. 

"in  trust  or  on   commission":    description,    §   1727. 

"in  trust   or  on   commission":    insurable   interest,    §§   !)25,    926. 

"in  tru-st  or  on  commission,  or  sold  but  not  removed":   chattel  mortgage: 
alienation :   agents'  powers,  §  561a. 

"inure  to  the  benefit  of  any  carrier,"  §  3551. 

"invoice  cost  and  five  per  cent  added":  evidence.  S  3817. 

"invoices  and  books  of  account":   proofs  of  loss,  §§  3331,  3332. 

"iron"  covers  steel,   §   1699. 

"iron  safe  clause,"  §  2063. 

"irreconcilable"   losses   under   credit  guaranty   bond,   §   2786,   subd.    (k). 

"issuance"  of  policv:  date  of  policv,  §  1441a. 

"jettison,"   §§   340.3,   3404. 

"jewelry  and  clothing":   description,  §  1699. 

"keeping  a  watcli":  usage  to  explain,  §  255. 

kidney  disease,  §   2004,  subd.    ( i ) . 

"kings,  princes,  and  people"  construed:   marine  risk,  §  2737. 
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"laden  under  deck":  description,  §  1725. 
la  grippe,  §  2004,  subd.   (i). 

'iaid-up":   gasolene  launch:  location,  §  2068.  ^       „       i  .on 

^iaid-up"  permission  "to  make  repairs"  and  "fit  out  in  the  spring,     §  148.). 
larceny,  under  guaranij'  insurance,   §  2766. 
"last  preceding  inventory,"  §  20G.31. 
"lawful  goods":  marine,  §  2098. 
"lawful  iieirs":  beneficiaries,  §  783. 
"lawful  trade":   ship,  §  2098. 

"leather  cutt'^r  and  merchant":  occupation,  §  2870. 
"legal  dependent"  beneficiaries,  §  773. 
"le^al  heirs":   beneficiaries,  §  783. 

"legal  heirs  or  devisees  of  certificate  holder":    beneficiaries,   §   775. 
legal  process,  construction,  §  2020. 
"legal  representatives":   beneficiaries,  §§   786,  793. 

"levied  on":   alienatix)n,  §  2277.  i        ,       • 

"liable  for  only  such  proportion  of  the  whole  loss  as  the  sum  hereby  in- 
sured bears  to  the  cash  value  of  the  property  insured,"  note,  §  119. 
"license"   defined:    illegal   trade,   §    2570. 
"linen":    description,  §  1699. 
"loading  off  shore":    evidence,  §  3807. 
"loss  by  fire  occasioned  by  mobs  or  riots,"   §  2582. 
"losses":   credit  guaranty, "§  2002a,  subd.    (e). 
"loss  if  any  payable"  "as  his  interest  may  appear,"  §  1693. 
"loss   if  any   payable  to":    assignment,    §   2305. 
"loss":  meaning"  of:   credit  guaranty,  §  2787. 
"loss  of  both  feet":   "loss  of  one  foot,"  §  3034. 
"loss  of  sight  of  both  eyes,"  §  3034. 
"loss  of  voyage,"  §  3015. 

"loss  payable  clause":   mortgage  clause,   §  2794a. 
"loss  payable"  indorsement:  modification  of  policy,  §  272. 
"loss  payable  to  mortgagee":    subrogation,   §§   3556,   3557. 

"loss  sustained  by  reason  of  the  insolvency  of  debtors"  construed,  §  2/8/. 

"lost  or  not  lost."   §§   105,   106,  901. 

"lost  or  not  lost":   barratry,   §  2742. 

"lost  or  not  lost":    insurance  on  goods,   §   1563. 

"lost  or  not  lost" :  Marine  Insurance  Act.     Appdx.  C,  Sched.  I.  sec.  1. 

"lost  or  not  lost  on  board  vessel  or  vessels":    risk   to  be   indorsed  upon 
policy,  §   1736. 

"lost  or  not  lost":  pleadings,  §  905. 

"lying  at  anchor":    evidence,   §   3807. 

"lying  up  as  aforesaid"  covers  boat  being  towed,  §  2675. 

"machinery"   is   real  property:    description,    §    1699. 

"magistrate":   notary  public  is  not,  §  3.322. 

"magistrate's  certificate."     See  Notice  and  Proofs  of  Loss. 

"magistrate's  certificate":    waiver,    §    3383. 

"malignant  pustule,"  §  2878. 

"manuf actorv" :    construction,   §   1751. 

masturbation,  §  2004,  subd.   (i). 

"material   fact"   construed:    concealment,   note,    §    119. 

"material  to  the  risk":   qualifying  warranty,  §  1965. 

"mav  have  directed"  beneficiaries,   §   765. 

"medical  treatment  for  disease,"  death,  §  2631. 

"merchandise":    description,  §   1725. 

merchandise   includes  what,   §   1699. 

"military"  or  "usurped  power,"  §  2581. 

"mill  Imilding":   description,  §   1751. 

"mills    and    manufactories":    construction,    §    1751. 

"mills  and  manufactories  of  any  kind":    prohibited  use,  §  2213. 

miscarriages,   §   2004,  subd.    (i). 
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"moderate"  use  of  tobacco,  i?  20!>7. 

"moored   twenty-four   liours   in   good    safety."      See   "Moored   Twenty-four 
Hours." 

"moored  twenty-four  hours"  in  safety,  §§  1537-1539,  1541-1546. 

"mortgage  clause,"  §  2794a. 
'mortgagee   clause."   §   2794a. 

"mortuary  reserve"  fund,  §  H51a. 

'"most  contiguous"  to  the  fire:    magistrate  or  notary,   §   3325. 

"move  from  dock  to  dock,"  §  1489. 

"my  estate" :  bencticiaries,  §  776. 

"my  house" :    description  of   title,   §  2058. 

"my  house":  warranty,  §  2048. 

"natural  heir" :  beneficiaries,  §  789. 

"nearest"  magistrate  or  notary,  §  3324. 

"nearest"  magistrate:   sufficiency  of  certificate,  §  3327. 

"nearest, to    fire":    magistrate    or   notary,    g    3324.« 

"near  open  port"  refers  to  geographical  order,  §  2386. 

"necessarily   and  continuously   confined   within   the  house,"    §   3032,   subd. 
(gl- 

"negligence  or  misconduct  of  those  in  charge  of  steamboat,"  §  2672. 

nephritis,  §  2004,  subd.   (i). 

"net  premium,"  §  1083. 

"never  sick,"  §  2009. 

"new  bond":  credit  guaranty,  §  2786,  subd.   (g). 

"newly  coppered"  ship :  warranty,  §  1966. 

"nitro-glycerine":    description,    §    1699. 

"no  chronic  disease  at  the  time  it  was  made":   warranty,  §   1967. 

"no  fire  in  or  about"  building,  §  2002. 

"no  risk  in  port  taken  but  sea  risk":    capture,   §  2748. 

"not  concerned  in  the  loss":  magistrate,  §  3326. 

"notice  shall  be  given     ...     to  the  company  at,"  §  3287. 

"notice  within  ten  days  from  the  date  of  either  injury  or  death,"  §§  3283, 
3284. 

"notorious  resistance  to  lawful  authority,"  §  2581. 

"not  the  result  of  assured's  own  vicious  conduct":  accidental  death:   proxi- 
mate cause,  §  2837a. 

"not  to  be  liable  for  repairs  made"  at  specified  place,  §  3054. 

"not  to  load  more  than  her  regular  tonnage":  cargo:  warranty,  §  2066. 

"now  in  good  health,"  §  2005. 

"now  lying":    "intended  to  navigate":    recovery,   §   2060. 

"occupation,"  §  2870. 

"occupied  all  the  year  round,"  §§  2103,  2227. 

"occupied  as,"  §  2103. 

"occupied  as  a  machine  shop":  description,  §  1738. 

office  furniture,  description,  §  1699. 

"oil,  bone,  and  other  takings,"  §  1778, 

"old  metals":   evidence,  §  3807. 

"on  account  of  ,"   §  619. 

"on  account  of  whom  it  may  concern":    policy  on  cargo:    time  limitation 
for  suing,  §  3188. 

onanism,  §  2004,  subd.   ( i ) . 

"on  a  passage,"  time  policy,  §  1506. 

"one  building":  description,  §  1739. 

"one  explosion"  boilers  in  batt«ry  form,  §  2768a. 

"one-story  building":  description,  §  1738. 

"one  year  from  date  of  the  loss":   time  limit  for  suing,  §  3192. 

"one  year    from   the   time   of   the   alleaed    injury":    time    limit    for    suin"- 
§   .3192. 

"on  fire"  used  instead  "burned"  or  "burnt":   particular  average,  ^  2699a. 

"on  joint  account  of  others":  insurable  interest  in  goods  so  held,  §  926. 
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"open  mortgage  clause,"  §  2794a. 

"ordinary  care  and  skill  in  navigating     vessel,  §  2e)7'i. 
"ordinary  dangers  and  perils  of  the  sea"  excepted    g  2b8o.  _ 

"original    principal    sum":     doulde    indemnity:     beneficiary    also    insured, 

§  2871a. 
"or  other  hereditary  disease,"   §  2011. 
"orphans,"  §  790. 
"or  the  ship  be  stranded,"  §  2699. 
"other  casualty"  includes  burglary,  §  9. 

"other  insurance  permitted  concurrent  in  form  herewith,     ^  -^484:. 
"otherwise  to  my  wife"  as  beneficiary,  §  809. 
"outfits,"  §   1778.  „       -,o- 

"outlits"  not  included  in  "advance,     §  18a. 
"outstandings":  credit  guaranty,  §  2002a,  subd.   (e). 
ovaries,  serious  disorder  of,  §  2004,  subd.    (i). 
"owner,   agent  or   otherwise":    joinder   of   partic's,   §   2b41. 
painting,  not  covered  by  decorations  to  walls  and  ceilings,  §  lb99. 
parol  evidence  to  explain  words  and  phrases,  §  380,. 
"partial  loss"  and  "average,"  §  3408. 
"partial  total"  disability,  §  3034. 
"particular  account,"  §  3333. 
"particular   account":    waiver,   §   3382. 
"passenger  car,"  §  2871b. 
"passenger   conveyance,"   §   2871a. 
"passenger  elevator":   meaning  of,  §  287bc. 
"passenger"  in  elevator,  §  2876b. 

"nassenger  elevator"  riding  in,  etc.,  §  287bc.  ^       ,.        .    .   , 

"pay  as  may  be  paid":   reinsurance:   abandonment  and  constructive  total 

loss,  §  2960a.  x        ,    o  9-07 

"people"  in  "kings,  princes,  and  people'  construed,  §  2,3/. 

"perfect  health,"  §  2004.  .      ^      ^    o  1    ^    t 

"perils  of  the  sea,"  §§  2797-2799.     Appdx   C,  Sched    I.  sec    / . 

"perils  of  the  sea  which  reduce  the  things  hypothecated  to  a  less  value  than 

the  sums  insured,"  §  2733. 
"perishable   articles":    description,   §   1699 
"permanently  disabled,"  §§  3031,  3032,  303o. 
"permanent  "policy":   evidence,  §  3807.     ^_ 

"personal  iniury  and  loss  of  human  life,     §  2801.  r      •        ,, 

"personally   consulted   a  physician,   be^en   prescribed   for,   or   professionally 

treated" :   representations,  etc.,  §  2070. 
"pickled  fish":   description,  §   1699. 
"piece  goods" :  description,  §  1699. 

"piers   or   stages  or  other  structures":    collision,   §   2/o3. 
piles,  §  2004,  subd.  (i). 

"pirates"  defined.     Appdx.  C,  Sched.  I.  sec.  8. 
"pirates,  rovers,  and  assailing  thieves,'  §  2804. 
"plate":    description,    §    1699. 
pleurisy,   §  2004,   subd.    (i). 

"pointer,"  occupation,  §  2870.  ,       ,    ,        .   ,  ^,   ,  „  „  0^91 

"poison  or  anything  accidentally  absorbed  or  inhaled,     §  2621. 
"Dolicv  not  to  exceed"  certain  sum,  §  oO. 

"policy  shall  be  void  the  instant  the  casualty  by  explosion  occurs,     §  2d94. 
"port  "in  the  Baltic"  comprehends  what    §1500. 

"port  or  port"  construed,  §§  1505a,  looO,  1586,  lo87,  1620,  182/,  2693. 
"port   risk":    evidence,   §   3807. 
pregnancy,  §  2004,  subd.    (i). 

"premises":    keeping  prohibited^  articles  on,   §  2204. 
"premises"  may  mean  "building, '  §  2210. 
"premises  only":  description,  §  1098,  note 
"premises  owned  and  occupied":    description,  §   1749. 
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•pioniistv:    luoinises  ami  building":   description,  §  1699. 
"promises,''  proiiibitpcl  articlos  on,  §  2203. 
"promises."     Sec  Locality:    IJoscription   of  Property, 
"premises  used  or  occupied,"  §  1750. 
"prcscriiiod   for,"   §   2070. 
'"proscription"':    definition,   §   2070. 
priapism,  §  2004,  subd.    (i). 
"private  stock":    description,   §    10!)!). 

"privilege  to  lay  up  oitlier  at  float  or  ashore":  gasolene  laimch,  §  2068. 
"process":    alienation,   §   2276. 
"prompt  notice":   notice,  etc.  of  loss,  §  3292. 
"property"  covers  bank  bills,  §  939. 
"property":   descrijjtion,  §   1701. 
"property"  does  not  cover  freight,   §   1724. 
"property"  may  cover  equitable   interest,   §    ]716. 
"property  on  board"  covers  commissions  and  profits,  §   1760. 
"property  on  board  vessels,"  §  55. 
"public  conveyance":   accident  insurance,  §  2871a. 
pulmonary  disease,  §  2004,  subd.   (i). 
quinsy,  §' 2004,  subd.    (i). 
"rags":   evidence,   §  3807. 

"ready  for  use  at  all  times  in  case  of  fii-e,"  §§  J 972,  1975. 
"real  property"   covers   machinery :    description,    §    1G99. 
"refined  oil":  description,  §  1699. 

"registered  tonnage":    warranty  not  to   load  more  than,   §   1949. 
"reinsurance  of  any     .     .     .     outstanding  risks,"   §   119a. 
rejection  of  words:  construction,  §  213. 
"related  to":  magistrate's  certificate,  §  3326. 
"relatives":  "related  to":  beneficiaries,  §  792. 
renal  colic,  §  2004,  subd.   (i). 
"representatives":  beneficiaries,  §  793. 
requirement  to  levy  assessment  "forthwith,"  §  J  300. 
"residence,"  §§  295,  note,  2079. 
"resident  brother":  beneficiaries,  §  794. 
"reserve  and  emergency"  funds,  §  351a. 
"restraints  and  detainments,"  etc.,  §   1970. 
"retired  gentleman" :    occupation,  §  2870. 
rheumatism,   §   2004,   subd.    (i). 
"risk  of  craft,"  §  1567. 
"risk  to  be  accepted,"  §  55. 

"risks  as  may  be  agreed  as  per  indorsement  herein  accepted,"  §  173S. 
"risks  contained  in   all  regular  policies"  covers  capture,   §  2734. 
"roadbed,"  §  2625. 
"roadbed":    includes  what,   §    1699. 
"room":   evidence,  §  3807. 

"roots"  in  memorandum:   description,  §  1699. 
"rotten":    seaworthiness,  §  2161. 
"rule  of  corporation,"  §§  2623,  2862. 
"running  down  clause,"   §  2755. 
"running  policy":    description  of  goods,    §   1736. 
"safely  landed,"  §§  ]  56.5-1567,  1592.     Appdx.  C,  Sched.  I.  sec.  5. 
"safely  landed":   risk  on  goods  until,  §   1590. 
"safely  stored  at  outside":   warranty:   launch,  §  2068. 
"satisfactory   proofs"   of  loss,   §   3296. 
"sawmill   building":    description,    §   1738. 
"sea  letter":  evidence,  §  3807. 

"sea  rivers,"  etc. :   when  perils  of  canal  navigation  covered,  §  2730. 
"seas"  or  "sea"  construed,  §  2798. 
"secondary"  cause,  §  2837. 

"secondary  cause  arising  within  the  system":   disease  or  death,   §  2878. 
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"secondary  cause  or  causes" :   death  from  disease,  §  2630. 

"serious  constitutional  or  surgical  operation,"  §  2004,  subd.    (i). 

"settled  limits  of  the  United  States,"  §  2233. 

"severe  illness,"  construed,  §  2003. 

"shall  become  so  far  intemperate,"  §  20Q6. 

"shall  direct,"  beneficiaries,   §  765.  ,     ,       .  ,  .        i. 

"shall  not  be  liable   beyond  the  actual   value   of   the   insured   property    at 

the  time  of  any  loss  or  damage,"  note,  §  119. 
"shall  only  be  liable  for   deficiency,"   §   2496. 
"ship  be  stranded,"   §  2699. 
"ship-yard"  construed,   §   1748. 

"ship-yard":   evidence,  §  3807.  .       ^  i  e  oQn« 

"signed  and  sworn  to  by  assured":  partners:  proofs  of  loss,  §  330b. 
"signed  and  verified  by  the   insured,"   §   3303. 

"single  premium,"  §   1191.  •  i     o  ocio      ^f^ 

"sober  and  temperate"  when  change  of  habits  increases  risk,  §  2613,  note, 
"so  far  as  known  to  applicant  and  material,"  §  2080. 
"sold  but  not  delivered,"  §   1729. 
"sold  but  not  removed,"  §  1729. 

"sold  but  not  removed":   parties  to  actions,   §  3621. 

"sold  or  laid  up":   return  of  premium,  §  1422.  t  x        i.         i 

"sole    and    unconditional    ownership."      See    Encumbrances:    Interest    and 

Title, 
"sole  and  undisputed  owner,"  §  2050.  c.  oaco 

"some  place  not  exposed  to  fire,"  keeping  books,  etc.,  in,  §  20b3z. 
"sound  body,"  §  2004. 
sound  condition,  §  2004,  subd.    (c). 
"sound  health,"  §  2004. 

"specially  hazardous."     See  Conditions  Voiding  Policy. 
"specially  hazardous":   description,   §   1699. 
"specially  hazardous"  trade:   prohibited  use,  §  2219. 
"spirits  are  allowed   on  board"   ship:    construction,   §   2091. 
•     "spitting  of  blood,"  §  2008. 

"spitting  of  blood":    evidence,   §   3807. 

"spitting  or   raising  of   blood,"    §   2008. 

sprains,   §   2004,   subd.    (i). 

"standard  clause:   mortgage  clause^,"  §  2794a. 

"standard  mortgagee  clause,"   §  2794a. 

"standing   detached":    description,    §    1738. 

"state,"  with  relation  to  foreign  companies,  note,  §  328. 

"steam  sawmill"  is  a  manufactory,  §  1751. 

"stock  in  trade,"  §  2199. 

"stock  in  trade":    description,   §§   1699,   1  / 74-17 /b. 

"stock  of":  description,  §  1699. 

stock  of  eggs,  description,  §  1699. 

"stock  of  ship  timber":   description,  §   1699. 

stock, of  watches,  description,  §  1699. 

stomach  trouble,  §  2004,  subd.  (i). 

"store  furniture  and  fixtures"  covers  what,  §   1699. 

stricture,  §  2004,  subd.   (i). 

"subiect  to  coinsurance  clause,"  §  119. 

"subject  to  result  of  investigation":   fidelity  guaranty:   completion  of  con- 
tract   §  54b 

"subject  to   same  terms   and   conditions   as   original  policy":    reinsurance, 
s  132. 

"subsequent  bond":  credit  guaranty,  §  2786,  subd.   (g). 

"successive"  bond:   credit  guaranty,  41  2786,  subd.    (g)-  j.       ,    .      ., 

"s^ir-li   property  in  .such  sums"  as  may   be  approved  '  and  entered  in   the 
book  attached,"  §  1736. 

sue  and  labor  clause:  abandonment,  §  2987. 
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"sue,    labor,   and   travel"   clause,   §   2818. 

"suicide  felonious  or  otherwise,  sane  or  insane,"  §  2637. 

"sum  at  risk"  in  marine  policy,  note,  §  177. 

sunstroke,   JJS  -""-I-   ^"W.    (i),' 2870a. 

"supervisinji    farmer":    occupation,    §    2870. 

surgical   operation,   §   2004.   subd.    (i). 

"survey"  detined,   note,   g   1H.39. 

"survivor":    beneficiaries,   §   79{). 

svphilis,  §  2004,  subd.    (i). 

"take   no  risk   of  blockaded   port,"    §   2694. 

"taken  into  possession  or  custody":    construction:    alienation,    6$   2277. 

"talked    with"    and    "consulted"    physician,    synonymous:    representations, 

etc.,  §  2070. 
technical  words:  construction  of,  §  217. 
"temperate"   construed,    §   2G1.3. 
"temperate    habits,"    "temperance,"    §    2096. 
"termination"  of  bond:   credit  guaranty,  §  2786,  subd.    (g). 
"their   own   or   held   in  trust   or   on   commission:    description   inapplicable 

to  reinsurance,  note,  §  119. 
"their  own  or  held  in  trust  for  others,"  §  2053. 
"their  own  or  held  in  trust"  parties  to  action,  §  3621. 
"thence"  from  port  or  ports  of  discharge :  what  ports  covered,  §  2382. 
"thence"  used  with  reference  to  intermediate  ports,  §   1514. 
"thieves"  construed,  under  Marine  Insurance  Act.     Appdx.  C,  Sched.  I.  sec. 

9. 
"this  policy  to  be  subject  to  the  same  risks,  conditions,"  etc.:  reinsurance, 

note,   §  119. 
"three-story  granite  building":   description.  §   1738. 
"time,  origin,  and  circumstances  of  the  fire":  proofs  of  loss,  §  3315. 
"to  l)e  shipped"  construed,  §  1567. 
"toe"  of  "breakwater":   collision,   §   2753. 
toilet  articles,  are  covered  bj^  policy  on  stock,  §  1699. 
.  "to  make  repairs"  and  "fit  out  in  the  spring,"  §  1489. 
tonsilitis,  §  2004,  subd.    (i). 
"tools":  description,  §  1699. 
"total  and  permanent  disability,"  §  3032. 
"total  disability,"  §§  3031,  3032,  3034. 
"total  loss  only,"  §  2936. 
"totally  destroyed,"  §§  3026-3029. 
touch  and  stay,  at  any  port  or  place  construed,  marine.     Appdx.  C,  Sched. 

I,  sec.  6. 
"touch   and   stay,"   liberty   to,    §    1523. 
"touch,  stay  and  trade,"  literty  to,  §  1523. 
"trade  in  the  war  region,"  marine,  §  2777. 
"traffic  earnings":   rate  of  premium:   parol  evidence,  §  1088b. 
train  "used  for  passenger  service,"  §   2871b. 

traveling  salesman's  trunk,  description,  §  1699.  , 

"treated"  professionally  or  by  physician,   §  2070. 
"true  and  actual  cash  values  of  the  property":  damages,  §  3454. 
trunk   of   traveling   salesman,    description,    §    1699. 
"trustee":    beneficiaries,    §   797. 
tubercular  larnygitis,  §  2004,  subd.    (i). 
tubeculosis,  §  2004  subd.    (i). 
"turned  awav  the  assured  to  be  at  liberty  to  proceed  to  port  not  blockaded," 

§  2694. 
"two-story  frame  house  filled  with  brick":  warranty,  §  1966. 
"two-thirds  the  actual  cash  value  of  the  property":  damages,  §  3461. 
typhoid  fever,   §  2004,  subd.    (i). 
typhoid  pneumonia,  §  2004,  subd.    (i). 
"unavoidable  dangers":   construed,  §  2736. 
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■•union  clause":   mortgage  clause,  §  2794a. 
"union  mortgage  clause,"  §  2794a. 
"unlawful"  arrests,  etc.,  §  2739. 
"unless  fire  ensues,"  §  2598. 

"unless  occasioned  by   stranding,"   §   2699.        ^  ^^    ,       ,_  „^.„ 
"unless  prosecuted  within  one  year  from  date  of  the  loss,     ^  61^6. 
"unless  the  vessel  be  sunk,  burned,  stranded  or  in  collision,"  §  2699. 
"unoccupied  premises,"  §  2227. 

"untenanted  or  vacant,"   §  2225b.  ,,.•,.         „   inoo 

"until  approved  and  indorsed  on  this  policy":   risk  not  binding,  ^  i7ii«>. 
"until  so  approved  and  entered":   risk  not  binding,  §  1736. 
urina'-y  organs,  §  2004,  subd.   (i). 

"under  the  influence   of   intoxicating  liquors":    death,   §§  2612,  2613b. 
"underwriter":  derivation  of,  §  532. 
"nuinsured":  "honour  policy":  waranty,  §  2099. 
"uninsured":  warranty:   "honor  policy,"  §  2461. 
'use  and  benefit"  of  another,  §  2049. 
"used  for,"   §   2103. 

"usually  kept":    stock  of  goods,   §  2198. 
vaccinated,  §  2004,  subd.   (i). 
"valid  or  invalid" :   other  insurance,  §_  2478. 
"valid  reason"  for  reinstatement,  §  1276. 
"valued   at,"    §    166. 

"valued  premium  included,"  note,  §   158. 
varicose  veins,  §  2004,  subd.   (i). 
"violating  the   law":    accident   while,    §    2610. 
vision,   impairment  of,   §  2004,   subd     (i). 

"voluntarv  exposure  to  unnecessary  danger,     §§  2624,  2626,  2627. 
"walking "on  a  public  highway":    when   includes  platiorm  of  railroad  sta- 
tion, 1  2876a.  ,  , 
"walking  or  being  on  railway  bridge  or  roadbed,     §  tb.ib. 
walls,  description,   §   1699.  .  „      o        Tr.-„„„f„,i 

"warranted    free   from   average    under— pounds    per    cent.        See    i^xcepted 
Risks  and  Losses,  Marine.  ,  .,     o       t-         ^  a    -d-  ^  i 

warranted  "free  from  average  unless  general. '     See   Excepted   Risks  and 
Losses,  Marine.  .        ^, 

"warranted  free  from  mortality  and  jettison,     §  2b/ 4. 

"warranted     ...     not  to  use  ports  in     .     .     .     nor  anchorage  thereof, 
§  2681. 

"warranty":  "warranted":  not  essential,  §  1949. 

"war   risk,    French   conditions,   including   extinction    of   lights:    proximate 
cause,  §'2833. 

watch  trimmings,  description,  §  1699. 

"wearing  apparel":  description,  §1699.  .C.-.-.01     loo 

"we  carry  our  line":   representations:   reinsurance,  §J_  112b,  iZb. 

"whaling  voyage":  usage  as  to  what  is  covered,  §  255. 

what  "property"  is  taxable,  §  327.  o  itat 

"where  she  now  is":  warranty  that  ship  in  port  in  safety,  §  lo07. 

"wheresoever  loaded,"  §  1573. 

"while  in  a  passenger  elevator":   accident,  §  287oc. 

"while  loading":   continuance  of  risk,   §   1533. 

"who  shall  take  possession  of  all  the  assets":   receiver,  §  3o93. 

"wholly  destroyed,"  §§  3026-3029. 

"wholly  disabled,"  §  3033. 

"whom  it  may  concern,"  §§  619,  1689,  1692,  2499,  3609,  3b41. 

"whom   it  may  concern":    agent's   authority   revoked:    cannot  sue   in   own 
naiue,  §  720. 

"whom  it  may  concern":  description  of  interest,  §  1689. 

"whom  it  may  concern":   double  insurance,   §  2499. 

"whomsoever  else  it  may  concern,"  §   1693. 
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"widow  and  children":    beneficiaries,   §§  798-801,  804. 

'•widow":  beneficiaries,  §§  800,  816-818. 

"widow,  orphans  and  heirs  or  devisees":   beneficiaries,  §  802. 

"widow,  orphans  or  heirs":   beneficiaries,  §  801. 

"widow  or   relatives" :    beneficiaries,  §   803. 

"wife  and  children":   beneficiaries,  §§  804,  805. 

"wife  and  daughters":   beneficiaries,  §  806. 

"wife":    beneficiaries,    §§    809,    814-818. 

wife  "if  living"  and  "if  not  living"  to  children:   beneficiaries,  §  807. 

"wife"  means  lawful  wife:  exception,  §  1055. 

"wool   sorters'   disease,"   §   2878. 

"would  not  endanger"  "if  they  should  burn,"  §  2080. 

"wound,"  §  2004,  subd.    (i). 

"wound,  hurt,  or  serious  bodily  injury,"  §  2077. 

"wrecker":   occupation,  §  2870. 

"year  model":  age  of  automobile,  §  1991b. 

"vear  of  manufacture"  automobile,  §  lOiUb. 
WORKING  HOURS— examination   of   propertv   after,   §   2001. 
"WORKMEN'S  COLLECTIVE  POLICY"— parol  contract:    custom,   §   31c. 

as  to  right  to  have  policv  issue:   remedy  not  in  equity  but  in  law,  §  31c. 
WORKMEN'S    COMPENSATION,    history    of,    §    viib. 

bibliography,  note,  §  viib. 

act  of  Great  Britain,  note,  §  viib,  note,  §  viii, 

law  of  New  Yorl<  2  914  constitutional,  note,  §  viib. 

whether  insurance,  §  7d. 

defined,   §   7d. 

constitutionality  of  law,  §  7d. 

mutual  benefit  insurance  under,  note,  §  9a. 

act  of  England:   insurance  of  claims  arising  under,  note,  §  9a. 

act  of   England  grants   complete  indemnity,   §   27d. 

act    of    England,    construction    against    insurer    or    society:    rule    contra 
proferentem,   §   222c. 

insurance  risk,   §   2S25a. 

act  of  England,   §   2825a. 

See  Statutes. 
WORKjNIEN'S  INDUSTRIAL  INSURANCE,  bibliography,  note,  §  viib. 

workmen's   industrial   insurance:    state   insurance:    compulsory   insurance: 
workmen's  compensation,  history  of,  §  viib. 

defined,   §   7d. 

constitutionality  of  law,  §  7d. 

See   Construction;    Terms   and   Definitions. 
\V0R:kIS— injury  to  vessel  by,  §  2799. 
WOUND,  causing  or  resulting  in  death:   proximate  cause,   §   2833. 

accidental    shot   wound   causing   tetanus    followed    by    suicide:    proximate 
cause,  §  2833. 

inquiries  and  statements  as  to,  §  2077. 

defined,    §    2617a. 
WRECK,  of  vessel  torpedoed  and  sunk:  peril  of:   proximate  cause,  §  2833. 

whether    value    of,    may    be    included:    repaired    value:    constructive    total 
loss,  §  3076a. 

of  spars,  etc.,  cut  away:  general  average,  §  3422. 

creditors'    sale :    deduction    of    proceeds :    damages,    §    3455. 
WRECKERS — agreement  of  assurers  with,  to   save   ship:    assured  on   ship   or 

cargo,  §  3051. 
"WRECKING"— exception  of  liability  for,  §  2632. 
WRIT  of  attachment:   "process":   alienation,  §  2276. 

alias  writ:  new  action:  time  limit  for  suing,  §  3215. 
WRITING — application   in:    oral   statements   to   alter,    §   54. 

application  not  made  in:    oral  proof.   §   54. 

custom  to  issue  new  policy  without  new  application  in,  §  54. 
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^YRITING — continiud. 

application  drawn  up  in  lead  pencil  valid,  §  66. 

agreement  to  assume  risks  of  another  company:  statute  frauds,  §  115. 

when   alteration    required    to    be    in,    §    272. 

agreement  of  agent  to  make  proper  indorsement  on  policy  and  failure  so  to 
do,  §  44.3. 

contract  to  cancel  marine  risk  need  not  be  in,   §   1638. 

not  necessary  to  valid  assignment  after  loss,  §  2322. 

not  necessary  to  validity  of  assignment  of  life  policy,  §  2326. 

unnecessary  abandonment,   §   2978. 

notice  and  proofs  of  loss  in,  §  3288. 

See    Construction ;    Parol    Contract ;    Policy. 
WRITTEN  contract  merges  parol  agreement,   §   40. 

offer:  negotiations  through  mail,  §  02. 

accei)tance  on  books:   condition  precedent,  §  70. 

contract:  parol  evidence  to  vary,  §  185. 

controls  printed  part:  construction,  §§  223,  224. 

request  for  arbitration,  §§  3238,  3239. 

notice  of  loss  by  agent  of  insurer,  §  3288. 

notice  of  loss :  waiver  of,  §§  3288,  3389. 

notice  of  loss,  acted  upon  waives  oral  notice,  §  3359. 

and  printed  clauses.     See  Constriiction. 

consent:    waiver   of   conditions:    agent.     See   Waiver. 
WRONGDOERS— acts  causing  death,   §   2882. 

released   to:    subrogation,    §§    3540-3544. 

subrogation,  §§  3574-3576. 

action  against:   parties,  §  3658 

See  Subrogation. 
WRONGDOING  of  third  party  causing  loss:  release:  subrogation,  §§  3540,  3541. 
YEAR  model:   age  of  automobile,  §  1991b. 

"year  of  manufacture" :  automobile,  §  1991b.  • 
YORK- ANTWERP  RULES.     §§  3079.  3417-3433. 
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